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Preface 

This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2005 Regular Session that are within Chapters 
87 through 96, and brings to date the annotations included therein. 
A majority of the Session Laws are made effective upon becoming law, but a 

few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 
A ready reference index is included at the back of this volume. This index is 

intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 

Roy Cooper 
Attorney General 

ill 



Scope of Volume 

Statutes: 

Permanent portions of the General Laws enacted by the General Assembly 
through the 2005 Regular Session affecting Chapters 87 through 96 of the 
General Statutes. 

Annotations: 

This publication contains annotations taken from decisions of the North 
Carolina Supreme Court, decisions of the North Carolina Court of Appeals, and 
decisions of the appropriate federal courts posted through May 15, 2005. These 
cases will be printed in the following reporters: 

South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 
Supreme Court Reporter. 

Additionally, annotations have been taken from the following sources: 

North Carolina Law Review through Volume 83, no. 3. 
Wake Forest Law Review through Volume 40, Pamphlet No. 1. 
Campbell Law Review through Volume 27, no. 1. 
Duke Law Journal through Volume 54, no. 1. 
North Carolina Central Law Journal through Volume 27, no. 1, p. 180. 
Opinions of the Attorney General. 
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User’s Guide 

In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 

Abbreviations 

(The abbreviations below are those found in the General Statutes that refer 

to prior codes. ) 

POR re one 2 ee Rt UE ena nel ANGE TAAw ac Pod Potter’s Revisal (1821, 1827) 

ERS EN ROR th SA CRM fol Loh eesak eels Actin oe Revised Statutes (1837) 
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(ayer. Ae ea RRR tec te 8 1 es iu a oa TA DO ee an ey Code (1883) 
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CONSE Sec hh rere Leen thn Sen stalled inh oo abs Consolidated Statutes (1919, 1924) 



STATE OF NORTH CAROLINA 

DEPARTMENT OF JUSTICE 

Raleigh, North Carolina 

December 2005 

I, Roy Cooper, Attorney General of North Carolina, do hereby certify that the 
foregoing 2005 Replacement Code to the General Statutes of North Carolina 
was prepared and published by LexisNexis under the supervision of the 
Department of Justice of the State of North Carolina. 

Roy Cooper 

Attorney General of North Carolina 

al 



Table of Contents 

For complete listing of chapters set out in the North Carolina General 
Statutes, see the Table of Contents included in Volume 1. 

Chapter 
Art. 
Art. 
Art. 
Art. 
JNA 
Art. 
Art. 
Art. 
Art. 
Art. 

Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 

Chapter 
Art. 
Art. 
Art: 
Art. 
Art. 
Art. 
Art. 

Art. 
Art. 
Art. 
Art. 

Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art 

Art. 

VOLUME 11 

87. Contractors, G.S. 87-1 to 87-114 
1. General Contractors, G.S. 87-1 to 87-15.4 
1A. Homeowners Recovery Fund, G.S. 87-15.5 to 87-15.9 

Plumbing and Heating Contractors, G.S. 87-16 to 87-27.1 
Tile Contractors [Repealed.] 
Electrical Contractors, G.S. 87-39 to 87-51 
Refrigeration Contractors, G.S. 87-52 to 87-64.1 
Water Well Contractors [Repealed.] 

._ North Carolina Well Construction Act, G.S. 87-83 to 87-98 
7A. Well Contractors Certification, G.S. 87-98.1 to 87-99 
8. Underground Damage Prevention, G.S. 87-100 to 87-114 

88. Cosmetic Art [Repealed.| 
88A. Electrolysis Practice Act, G.S. 88A-1 to 88A-23 
88B. Cosmetic Art, G.S. 88B-1 to 88B-29 
89. Engineering and Land Surveying [Recodified.] 
89A. Landscape Architects, G.S. 89A-1 to 89A-8 
89B. Foresters, G.S. 89B-1 to 89B-15 
89C. Engineering and Land Surveying, G.S. 89C-1 to 89C-28 

89D. Landscape Contractors, G.S. 89D-1 to 89D-10 

89E. Geologists Licensing Act, G.S. 89E-1 to 89E-24 

89F North Carolina Soil Scientist Licensing Act, G.S. 89F-1 to 

89F-25 
90. Medicine and Allied Occupations, G.S. 90-1 to 90-680 
1. Practice of Medicine, G.S. 90-1 to 90-21 
1A. Treatment of Minors, G.S. 90-21.1 to 90-21.10 

1B. Medical Malpractice Actions, G.S. 90-21.11 to 90-21.19 

1C. Physicians and Hospital Reports, G.S. 90-21.20 to 91-21.21 
1D. Peer Review, G.S. 90-21.22 to 90-21.23 
1E. Certificate of Public Advantage, G.S. 90-21.24 to 90-21.40 

1F. Psychotherapy Patient/Client Sexual Exploitation Act, Gao. 

90-21.41 to 90-21.49 
1G. Health Care Liability, G.S. 90-21.50 to 90-21.56 
2. Dentistry, G.S. 90-22 to 90-48.6 
24. Dental Peer Review Protection Act, G.S. 90-48.7 to 90-48.11 

3. The Licensing of Mouth Hygienists to Teach and Practice Mouth 

Hygiene in Public Institutions [Repealed.| 
4. Pharmacy [Repealed.| 
AA. North Carolina Pharmacy Practice Act, G.S. 90-85.2 to 90-85.41 

4B. Pharmacy Quality Assurance Protection Act, G.S. 

5. North Carolina Controlled Substances Act, G.S. 90-86 to 90-113.8 

5A. North Carolina Toxic Vapors Act, G.S. 90-113.8A to 90-113.19 

5B. Drug Paraphernalia, G.S. 90-113.20 to 90-113.29 

5C. North Carolina Substance Abuse Professional Practice Act, G.S. 

90-113.30 to 90-113.47 
5D. Control of Methamphetamine Precursors, G.S. 90-113.50 to 

90-113.60 

BED ee eS 

vu 



TABLE OF CONTENTS 

. 5E. North Carolina Controlled Substances Reporting System Act, 
G.S. 90-113.70 to 90-113.76 

. 6. Optometry, G.S. 90-114 to 90-128 

. 6A. Optometry Peer Review, G.S. 90-128.1 to 90-128.6 

. 7. Osteopathy, G.S. 90-129 to 90-138 

. 8. Chiropractic, G.S. 90-139 to 90-157.3 

. 9. Nurse Practice Act [Recodified.] 

. 9A. Nursing Practice Act, G.S. 90-171.19 to 90-171.49 

. 9B. Information and Financial Assistance for Nursing Students and 
Inactive Nurses, G.S. 90-171.50 to 90-171.54 

. 9C. Nurses Aides Registry Act, G.S. 90-171.55 to 90-171.59 

. 9D. Nursing Scholars Program, G.S. 90-171.60 to 90-171.64 

. 9E. Need-Based Nursing Scholarships, G.S. 90-171.65 to 90-171.69 

. 9F. North Carolina Center for Nursing, G.S. 90-171.70 to 90-171.79 

. 9G. Nurse Licensure Compact, G.S. 90-171.80 to 90-171.94 

. 10. Midwives [Repealed.] 

. 10A. Practice of Midwifery, G.S. 90-178.1 to 90-178.7 

. 11. Veterinarians, G.S. 90-179 to 90-187.15 

. 12. Podiatrists [Recodified.] 

. 12A. Podiatrists, G.S. 90-202.2 to 90-202.14 

. 18. Embalmers and Funeral Directors [Recodified.] 

. 138A. Practice of Funeral Service, G.S. 90-210.18 to 90-210.29A 

. 13B. Funeral and Burial Trust Funds [Repealed.] 

. 138C. Cremations [Recodified.] 

. 13D. Preneed Funeral Funds, G.S. 90-210.60 to 90-210.79 

. L8E. Mutual Burial Associations, G.S. 90-210.80 to 90-210.119 

. 138F. Cremations, G.S. 90-210.120 to 90-210.134 

. 14. Cadavers for Medical Schools [Repealed.] 

. 14A. Bequest of Body or Part Thereof [Repealed.] 

. 14B. Disposition of Unclaimed Bodies [Repealed.] 

. 14C. Final Disposition or Transportation of Deceased Migrant Farm 
Workers and Their Dependents [Repealed.] 

. 15. Autopsies [Repealed.] 

. 15A. Uniform Anatomical Gift Act [Repealed.] 

. 15B. Blood Banks, G.S. 90-220.12 to 90-220.14 

. 16. Dental Hygiene Act, G.S. 90-221 to 90-233.1 

. 17. Dispensing Opticians, G.S. 90-234 to 90-255.1 

. 18. Physical Therapy [Recodified.] 

. 18A. Psychology Practice Act, G.S. 90-270.1 to 90-270.23 

. 18B. Physical Therapy, G.S. 90-270.24 to 90-270.44 

. 18C. Marriage and Family Therapy Licensure, G.S. 90-270.45 to 
90-270.64 

. 18D. Occupational Therapy, G.S. 90-270.65 to 90-270.81 

. 19. Sterilization Operations, G.S. 90-271 to 90-275 

. 20. Nursing Home Administrator Act, G.S. 90-275.1 to 90-288.09 

. 20A. Assisted Living Administrator Act, G.S. 90-288.10 to 90-288.20 

. 21. Determination of Need for Medical Care Facilities [Repealed.] 

. 22. Licensure Act for Speech and Language Pathologists and Audi- 
ologists, G.S. 90-292 to 90-319 

. 23. Right to Natural Death; Brain Death, G.S. 90-320 to 90-328 

. 24. Licensed Professional Counselors Act, G.S. 90-329 to 90-349 

. 25. Dietetics/Nutrition, G.S. 90-350 to 90-379 

. 26. Fee-Based Practicing Pastoral Counselors, G.S. 90-380 to 90-399 

. 27. Referral Fees and Payment for Certain Solicitations Prohibited, 
G.S. 90-400 to 90-404 

. 28. Self-Referrals by Health Care Providers, G.S. 90-405 to 90-409 

Vill 



Art. 
Art.: 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 
Art. 

Chapter 

Art. 
Art. 

AY. 

Art. 
Chapter 

Chapter 

Chapter 
Chapter 
Chapter 
Chapter 
Chapter 
Chapter 

Art. 

Art. 
Chapter 
Chapter 
Chapter 

Chapter 
Art. 

Chapter 
Chapter 

Art. 
Art. 
Art. 
Art. 
Art. 

Art. 
Art. 
Art. 

Art. 

TABLE OF CONTENTS 

. Medical Records, G.S. 90-410 to 90-449 

. Practice of Acupuncture, G.S. 90-450 to 90-469 

. Institute of Medicine, G.S. 90-470 to 90-499 

. Employee Assistance Professionals, G.S. 90-500 to 90-514 

. Industrial Hygiene, G.S. 90-515 to 90-521 

. Athletic Trainers, G.S. 90-522 to 90-599 

. Accident-Trauma Victim Identification, G.S. 90-600 to 90-619 

. Massage and Bodywork Therapy Practice, G.S. 90-620 to 90-639 

_ Health Care Practitioner Identification, G.S. 90-640 to 90-645 

. Respiratory Care Practice Act, G.S. 90-646 to 90-670 

. Safety Profession, G.S. 90-671 to 90-680 

. Perfusionist Licensure Act, G.S. 90-681 to 90-694 
41. Pathology Services Billing, G.S. 90-701 
90A. Sanitarians and Water and Wastewater Treatment Facility 

Operators, G.S. 90A-1 to 90A-66 
1. Sanitarians [Repealed.| 
2. Certification of Water Treatment Facility Operators, G.S. 90A-20 

to 90A-34 
3. Certification of Water Pollution Control System Operators 

and Animal Waste Management System Operators, G.S. 

90A-35 to 90A-49 
4. Registrations of Sanitarians, G.S. 90A-50 to 90A-66 

90B. Social Worker Certification and Licensure Act, G.S. 90B-1 to 

90B-14 
90C. North Carolina Recreational Therapy Licensure Act, G.S. 

90C-1 to 90C-19 
90D. Interpreters and Transliterators, G.S. 90D-1 to 90D-13 

91. Pawnbrokers [Repealed.] 
91A. Pawnbrokers Modernization Act of 1989, G.S. 91A-1 to 91A-14 

92. Photographers [Deleted.] 
93. Certified Public Accountants, G.S. 93-1 to 93-13 

93A. Real Estate License Law, G.S. 93A-1 to 93A-81 

1. Real Estate Brokers and Salespersons, G.S. 93A-1 to 93A-15 

_ 2. Real Estate Recovery Fund, G.S. 93A-16 to 93A-31 

_ 3. Private Real Estate Schools, G.S. 93A-32 to 93A-38 

_ 4. Time Shares, G.S. 93A-39 to 93A-69 
5. Real Estate Appraisers [Repealed.| 
93B. Occupational Licensing Boards, G.S. 93B-1 to 93B-16 

93C. Watchmakers [Repealed.] 
93D. North Carolina State Hearing Aid Dealers and Fitters Board, 

G.S. 93D-1 to 93D-16 
93E. North Carolina Appraisers Act, G.S. 93E-1-1 to 93E-1-14 

1. Real Estate Appraiser, G.S. 93E-1-1 to 93E-1-14 

94. Apprenticeship, G.S. 94-1 to 94-11 
95. Department of Labor and Labor Regulations, G.S. 95-1 to 95-256 

1. Department of Labor, G.S. 95-1 to 95-14 

2. Maximum Working Hours [Recodified.] 

2A. Wage and Hour Act, G.S. 95-25.1 to 95-25.25 

3. Various Regulations, G.S. 95-26 to 95-31 

4. Conciliation Service and Mediation of Labor Disputes, G.S. 95-32 

to 95-36 
4A. Voluntary Arbitration of Labor Disputes, G.S. 95-36.1 to 95-36.9 

5. Regulation of Employment Agencies [Recodified.] 

5A. Regulation of Private Personnel Services, G.S. 95-47.1 to 

95-47.18 
5B. Regulation of Job Listing Services, G.S. 95-47.19 to 95-47.32 

1X 



TABLE OF CONTENTS 

Art. 6. Separate Toilets for Sexes [Repealed.] 
Art. 7. Board of Boiler Rules and Bureau of Boiler Inspection [Repealed.| 

7A. Uniform Boiler and Pressure Vessel Act, G.S. 95-69.8 to 95-69.18 
8. Bureau of Labor for the Deaf [Repealed.| 
9. Earnings of Employees in Interstate Commerce, G.S. 95-73 to 

Art. 
Art. 
Art. 

Art. 

Art. 
Art. 

Art. 

Art. 
Art. 
Art. 

Art. 
Art. 

Art. 
Art. 

Art. 
Art. 

Art. 

Art. 
Art. 

Art. 
Chapter 

10. 

11. 
12; 

13. 

14. 

95-77 
Declaration of Policy as to Labor Organizations, G.S. 95-78 to 
95-84 

Minimum Wage Act [Repealed.| 
Public Employees Prohibited from Becoming Members of Trade 
Unions or Labor Unions, G.S. 95-97 to 95-100 

Payments to or for Benefit of Labor Organizations, G.S. 95-101 to 
95-104 

Inspection Service Fees, G.S. 95-105 to 95-110 
14A. Elevator Safety Act of North Carolina, G.S. 95-110.1 to 95-111 
14B. Amusement Device Safety Act of North Carolina, G.S. 95-111.1 

WD. 
kG) 

le7e 
18: 

Bo: 

to 95-115 
Passenger Tramway Safety, G.S. 95-116 to 95-125 
Occupational Safety and Health Act of North Carolina, G.S. 
95-126 to 95-160 

The Uniform Wage Payment Law of North Carolina [Repealed.] 
Identification of Toxic or Hazardous Substances, G.S. 95-173 to 
95-221 

Migrant Housing Act of North Carolina, G.S. 95-222 to 95-229.4 
19A. Overhead High-Voltage Line Safety Act, Gis. 95-229 bate 

20. 
95-22 9k 

Controlled Substance Examination Regulation, G.S. 95-230 to 
95-239 

. Retaliatory Employment Discrimination, G.S. 95-240 to 95-249 

. Safety and Health Programs and Committees, G.S. 95-250 to 
95-259 

. Workplace Violence Prevention, G.S. 95-260 to 95-271 
. Employment Security, G.S. 96-1 to 96-35 

Art. 1. Employment Security Commission, G.S. 96-1 to 96-7 
Art. 2. Unemployment Insurance Division, G.S. 96-8 to 96-19 
Art. 3. Employment Service Division, G.S. 96-20 to 96-29 
Art. 4. Job Training, Education, and Placement Information Manage- 

ment, G.S. 96-30 to 96-35 



Chapter 87. 

Contractors. 

Article 1. 

General Contractors. 

Sec. 
87-1. “General contractor” defined; exceptions. 
87-1.1. Exception for licensees under Article 2 

or 4. 
Licensing Board; organization. 
Members of Board to take oath. 
First meeting of Board; officers; secre- 

tary-treasurer and assistants. 
Seal of Board. 
Meetings; notice; quorum. 
Records of Board; disposition of funds. 
Records; roster of licensed contractors, 

report to Governor. 
Compliance with Federal Highway Act, 

etc.; contracts financed by federal 
road funds; contracts concerning 
water or waste water systems. 

87-9.1. Ownership of real property; equipment; 
hability insurance. 

87-10. Application for license; examination; 
certificate; renewal. 

87-10.1. Licensing of nonresidents. 
87-11. Revocation of license; charges of fraud, 

87-2. 
87-3. 
87-4. 

87-5. 
87-6. 
Sik: 
87-8. 

87-9. 

negligence, incompetency, etc.; 
hearing thereon; reissuance of cer- 

tificate. 
87-12. Certificate evidence of license. 
87-13. Unauthorized practice of contracting; 

impersonating contractor; false 
certificate; giving false evidence to 
Board; penalties. 

87-13.1. Board may seek injunctive relief. 
87-14. Regulations as to issue of building per- 

mits. 

87-15. Copy of Article included in specifica- 

tions; bid not considered unless 

contractor licensed. 

87-15.1. Reciprocity of licensing. 
87-15.2. Public awareness program. 
87-15.3. Identity of complaining party confi- 

dential. 
87-15.4. [Reserved.] 

Article 1A. 

Homeowners Recovery Fund. 

87-15.5. Definitions. 
87-15.6. Homeowners Recovery Fund. 
87-15.7. Fund administration. 
87-15.8. Application for reimbursement. 

87-15.9. Subrogation for reimbursement made. 

Article 2. 

Plumbing and Heating Contractors. 

87-16. Board of Examiners; appointment; term 

of office. 

Sec. 
87-17. Removal, qualifications and compensa- 

tion of members; allowance for ex- 

penses. 
Organization meeting; officers; seal; 

rules; employment of personnel; 

acquire property. 

Regular and special meetings; quorum. 

Record of proceedings and register of 
applicants; reports. 

Definitions; contractors licensed by 
Board; examination; posting h- 

cense, etc. 

License fee; expiration and renewal; re- 

instatement. 

87-22.1. Examination fees; funds disbursed 

upon warrant of chairman and 

secretary-treasurer. 

87-22.2. Licensing of nonresidents. 

87-23. Revocation or suspension of license for 

cause. 
87-24. Reissuance of revoked licenses; replac- 

ing lost or destroyed license. 

87-25. Violations made misdemeanor; employ- 
ees of licensees excepted. 

87-25.1. Board may seek injunctive relief. 

87-26. Corporations; partnerships; persons do- 
ing business under trade name. 

87-27. License fees payable in advance; appli- 

cation of. 

87-27.1. Public awareness program. 

87-18. 

87-19. 
87-20. 

87-21. 

87-22. 

Article 3. 

Tile Contractors. 

87-28 through 87-38. [Repealed.] 

Article 4. 

Electrical Contractors. 

87-39. Board of Examiners; appointment; 

terms; chairman; meetings, quo- 

rum; principal office; compensa- 

tions Catii. 

87-40. Secretary-treasurer. 

87-41. Seal of Board. 
87-41.1. Definitions. 

87-42. Duties and powers of Board. 

87-43. Electrical contracting defined; licenses. 

87-43.1. Exceptions. 

87-43.2. Issuance of license. 
87-43.3. Classification of licenses. 

87-43.4. Residential dwelling license. 

87-44. Fees; license term. 

87-44.1. Continuing education 
quired. 

courses fre- 
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Sec. 
87-44.2. Licensing of nonresidents. 
87-45. Funds. 
87-46. Responsibility of licensee; nonliability 

of Board. 
87-47. Penalties imposed by Board; enforce- 

ment procedures. 
87-48. Penalty for violation of Article; powers 

of Board to enjoin violation. 
87-49. No examination required of licensed 

contractors. 

87-50. Reciprocity. 
87-50.1. Public awareness program. 
87-51. Severability of provisions. 

Article 5. 

Refrigeration Contractors. 

87-52. State Board of Refrigeration Examin- 
ers; appointment; term of office. 

Removal, qualifications and compensa- 
tion of members; allowance for ex- 

penses. 
Organization meeting; 

rules. 
Regular and special meetings; quorum. 
Record of proceedings and register of 

applicants; reports. 
License required of persons, firms or 

corporations engaged in the re- 
frigeration trade. 

Definitions; contractors 

Board; examinations. 

Revocation or suspension of license for 
cause. 

Reissuance of revoked licenses; replac- 
ing lost or destroyed licenses. 

Violations made misdemeanor; employ- 
ees of licensees excepted. 

87-61.1. Board may seek injunctive relief. 
87-62. Only one person in partnership or cor- 

poration need have license. 
87-63. License fees payable in advance; appli- 

87-53. 

87-54. officers; seal; 

87-55. 
87-56. 

87-57. 

87-58. licensed by 

87-59. 

87-60. 

87-61. 

cation of. 
87-64. Examination and license fees; annual 

renewal. 
87-64.1. Public awareness program. 

Article 6. 

Water Well Contractors. 

87-65 through 87-82. [Repealed.] 

Article 7. 

North Carolina Well Construction Act. 

87-83. 
87-84. 
87-85. 
87-86. 
87-87. 

Short title. 
Findings and policy. 
Definitions. 
Scope. 
Authority to adopt rules, regulations, 

and procedures. 
87-88. General standards and requirements. 

Sec. 

87-89. 

87-90. 

Existing installations. 

Rights of investigation, entry, access 
and inspection. 

Notice of violation; remedial action or- 

der. 
Hearings; appeals. 

[Repealed.] 
Civil penalties. 

87-95. Injunctive relief. 

87-96. Conflict with other laws. 
87-97, 87-98. [Reserved.] 

87-91. 

87-92. 
87-93. 
87-94. 

Article 7A. 

Well Contractors Certification. 

87-98.1. Title. 
87-98.2. Definitions. 

87-98.3. Purpose. 
87-98.4. Well contractor certification required; 

exemptions. 

87-98.5. Types of certification; sole certifica- 
tion. 

87-98.6. Well contractor qualifications and ex- 
amination. 

87-98.7. Issuance and renewal of certificates; 
temporary certification; refusal to 
issue a certificate. 

87-98.8. Disciplinary actions. 

87-98.9. Fees; Well Construction Fund. 

87-98.10. Promotion of training. 
87-98.11. Responsibilities of well contractors. 
87-98.12. (Effective until September 1, 2008) 

Continuing education require- 
ments; exemption. 

87-98.12. (Effective September 1, 2008) Con- 
tinuing education requirements. 

87-98.13. Injunctive relief. 

87-99. [Reserved.] 

Article 8. 

Underground Damage Prevention. 

87-100. 
87-101. 
87-102. 
87-103. 
87-104. 

Short title. 
Definitions. 

Notice required prior to excavation. 
Effect of permit on liability. 

Requirements of person doing excava- 
tion. 

Requirements of the person financially 
responsible for the excavation. 

Exceptions. 

Duties of the utility owners. 

87-105. 

87-106. 
87-107. 

87-108. Absence of utility location. 

87-109. Recording requirements for associa- 
tions. 

87-110. Recording requirements for utility 
owners. 

87-111. Recorded information filed with in- 
spection departments. 
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Sec. 
87-112. Color-coding. 
87-113. Notification required when damage 

done. 

Sec. 

87-114. Homeowners. 

ARTICLE 1. 

General Contractors. 

§ 87-1. “General contractor” defined; exceptions. 

For the purpose of this Article any person or firm or corporation who for a 

fixed price, commission, fee, or wage, undertakes to bid upon or to construct or 

who undertakes to superintend or manage, on his own behalf or for any person, 

firm, or corporation that is not licensed as a general contractor pursuant to this 

Article, the construction of any building, highway, public utilities, grading or 

any improvement or structure where the cost of the undertaking is thirty 

thousand dollars ($30,000) or more, or undertakes to erect a North Carolina 

labeled manufactured modular building meeting the North Carolina State 

Building Code, shall be deemed to be a “general contractor” engaged in the 

business of general contracting in the State of North Carolina. 

This section shall not apply to persons or firms or corporations furnishing or 

erecting industrial equipment, power plan equipment, radial brick chimneys, 

and monuments. 
This section shall not apply to any person or firm or corporation who 

constructs or alters a building on land owned by that person, firm or 

corporation provided such building is intended solely for occupancy by that 

person and his family, firm, or corporation after completion; and provided 

further that, if such building is not occupied solely by such person and his 

family, firm, or corporation for at least 12 months following completion, it shall 

be presumed that the person, firm, or corporation did not intend such building 

solely for occupancy by that person and his family, firm, or corporation. 

This section shall not apply to any person engaged in the business of farming 

who constructs or alters a building on land owned by that person and used in 

the business of farming, when such building is intended for use by that person 

after completion. (1925, c. 318, s. 1; 1931, c. 62, s. Pe193%ees4290 6. Iga Une 

936; 1953, c. 810; 1971, c. 246, s. 1; 1975, c. 279, s. 1; 1981e 733561989: 

erlgOmeq lc: 653,51) 1991) (Reg..sess., 1992), c. 840, s. 1.) 

Local Modification. — New Hanover: 1983, 

c. 365. 
Cross References. — As to Highway Fund 

and Highway Trust Fund Small Project Bid- 

ding, see G.S. 136-28.10. 

Legal Periodicals. — For survey of 1981 

property law, see 60 N.C.L. Rev. 1420 (1982). 

For note discussing recovery by unlicensed 

general contractor in light of Brady v. Flughum, 

B09 NG. 580, 308 o.h.2d 327 (1933)) see’ 7 

Campbell L. Rev. 199 (1984). 

For comment, “Application of North Caroli- 

na’s Contractor Licensing Statute to Parallel 

Prime Contractors,” see 20 Wake Forest L. Rev. 

717 (1984). 

For survey of North Carolina construction 

law, see 21 Wake Forest L. Rev. 633 (1986). 

For article, “North Carolina Construction 

Law Survey II,” see 22 Wake Forest L. Rev. 481 

(stew 
For article, “The Learned Profession Exemp- 

tion of the North Carolina Deceptive Trade 

Practices Act: The Wrong Bright Line?,” see 15 

Campbell L. Rev. 223 (1993). 

CASE NOTES 

I. General Consideration. 

II. Unlicensed Contractors. 

Ill. Subcontractors. 
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I. GENERAL CONSIDERATION. 

Editor’s Note. — The cases below include 
those decided prior to the 1989 amendments to 
this section. 
The purpose of this Article is to protect 

the public from incompetent builders. Bryan 
Bldrs. Supply v. Midyette, 274 N.C. 264, 162 
S.E.2d 507 (1968); Ar-Con Constr. Co. v. Ander- 

son, 5 N.C. App. 12, 168 S.E.2d 18 (1969); Vogel 
v. Reed Supply Co., 277 N.C. 119, 177 S.E.2d 
273 (1970); Holland v. Walden, 11 N.C. App. 
281, 181 S.E.2d 197, cert. denied, 279 N.C. 349, 

182 S.E.2d 581 (1971); Revis Sand & Stone, Inc. 

v. King, 49 N.C. App. 168, 270 S.E.2d 580 
(1980); Barrett, Robert & Woods, Inc. v. Armi, 
59 N.C. App. 134, 296 S.E.2d 10, cert. denied, 
BO TIN. ©. 269" 299) 5 bad 24a 1982). 

The express language of the licensing statute 
indicates that it is designed to insure compe- 
tence within the construction industry. Brady v. 
Fulghum, 309 N.C. 580, 308 S.E.2d 327 (1983). 

The purpose of this Article is to deter unli- 
censed persons from engaging in the construc- 
tion business. Spears v. Walker, 75 N.C. App. 
169, 330 S.E.2d 38 (1985). 
Legislative Intent. — In enacting this 

Chapter, the legislature did not intend to au- 
thorize the recovery of amounts paid unli- 
censed contractors after the buildings in ques- 
tion had already been built, even though the 
contract would be unenforceable and illegal. 
Hawkins v. Holland, 97 N.C. App. 291, 388 
5.H.2d 221 (1990). 
Construction with G.S. 143-139.1. — G:S. 

143-139.1 and 87-1, when read together, evi- 
dence an intent to exempt a general contractor 
who erects modular buildings from having a 
license if the surety bond requirement is met. 
Petty v. Owen, 140 N.C. App. 494, 537 S.E.2d 
216 (2000). 
The importance of deterring unlicensed 

persons from engaging in the construc- 
tion business outweighs any harshness be- 
tween the parties and precludes consideration 
for unjust enrichment. Ar-Con Constr. Co. v. 
Anderson, 5 N.C. App. 12, 168 S.E.2d 18 (1969). 

For interpretation of this section, see 
Duke Univ. v. American Arbitration Ass’n, 64 

N.C. App. 75, 306 S.E.2d 584, cert. denied, 309 
N.@, 819, 310)S.H.2d 349.1983), 
Applicability of this Article is deter- 

mined by the cost of the undertaking and 
not by the amount of any separate progress 
payment required by the contract. Ar-Con 
Constr. Co. v. Anderson, 5 N.C. App. 12, 168 
S.E.2d 18 (1969). 
A contractor is a general contractor if the cost 

of the undertaking exceeds the statutory limit. 
The cost of the undertaking is determinative. 
Fulton v. Rice, 12 N.C. App. 669, 184 S.E.2d 421 
(1971); Phillips v. Parton, 59 N.C. App. 179, 296 
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».H.2d 317 (1982), aff'd, 307 N.C. 694, 300 
S.E.2d 387 (1983). 

The cost of a building, which is usually the 
contract price, as opposed to the total com- 
pleted cost, determines whether the $30,000 

limit of this section has been violated and thus 
whether the contractor must be licensed. Revis 

Sand & Stone, Inc. v. King, 49 N.C. App. 168, 
270 S.E.2d 580 (1980). 
A person is a general contractor if the cost of 

the undertaking exceeds the statutory limit. 
Spears v. Walker, 75 N.C. App. 169, 330 S.E.2d 
38.(1985), 
A contractor engages in construction 

when he undertakes to build an entire building 
or improve an already existing building. Reli- 
able Properties, Inc. v. McAllister, 77 N.C. App. 
783, 336 S.E.2d 108 (1985), cert. denied, 316 
IN-G5379,342'5. HA2d 89 (1986) 

Cost of Undertaking Is Contract Price. 
— In determining whether a contractor who 
undertakes to build a house is a “general con- 

tractor” the term “cost of undertaking” is con- 
strued as the contractor’s contract price, not 
the total cost of the building. Fulton v. Rice, 12 
N.C. App. 669, 184 S.E.2d 421 (1971); Revis 
Sand & Stone, Inc. v. King, 49 N.C. App. 168, 
270 S.E.2d 580 (1980). 

It is the cost of the undertaking by the 
purported contractor that controls. The con- 
tract price, or cost of the contractor’s undertak- 
ing is not always the same as the total cost of 
the building. The owner’s total cost of the 
building is not determinative of the contractor’s 
status. Hickory Furn. Mart, Inc. v. Burns, 31 
N.C. App. 626, 230 S.E.2d 609 (1976). 

Cost of Undertaking Where Contractor 
Controls Purchases. — Builder, although not 
licensed as a general contractor, met the 
threshold criteria of this section, in that he 

exercised a substantial degree of control by his 
supervision of construction, his purchase of 
material, and his selection of material suppli- 
ers. And where his purchase of materials alone 
totalled over $29,000.00, and the fee for his 
services and supervision was $16,785.57, the 
threshold amount of $30,000 was well ex- 
ceeded. Spears v. Walker, 75 N.C. App. 169, 330 

. §.E.2d 38 (1985), upholding summary judg- 
ment in defendants’ favor on grounds that 
plaintiff was barred from recovery as a matter 
of law. 
Common-law definition of a general con- 

tractor is irrelevant in deciding the question 
of whether a license is required. Florence Con- 
crete Prods., Inc. v. North Carolina Licensing 
Bd., 113 N.C. App. 270, 437 S.H.2d 877 (1994), 
revd on other grounds, 341 N.C. 134, 459 
Sle2de 201995): 
Control Is Principal Distinguishing 

Characteristic Between Contractor and 



§87-1 

Subcontractor. — The principal characteris- 
tic distinguishing a general contractor from 
subcontractor or other party contracting with 
the owner with respect to a portion of the 
project, or a mere employee, is the degree of 
control to be exercised by the contractor over 
the construction of the entire project. Mill- 
Power Supply Co. v. CVM Assocs., 85 N.C. App. 
455, 355 S.H.2d 245 (1987). 

Principal characteristic of a general contrac- 
tor, as opposed to a subcontractor or mere 
employee, is the degree of control to be exer- 
cised by the contractor over the construction of 
the entire project. Roberts v. Heffner, 51 N.C. 
App. 646, 277 S.E.2d 446 (1981). 

The general contractor may be distinguished 

from a subcontractor or employee by the degree 

of control that he or she exercises over the 

entire project. Phillips v. Parton, 59 N.C. App. 

179, 296 S.E.2d 317 (1982), aff'd, 307 N.C. 694, 

300% Ee 2d 384 (1983): 
Where one contracts with a landowner to 

undertake the construction of a house for the 

landowner at an agreed price of $30,000 or 

more, he is a “general contractor” and subject to 

the provisions of the licensing statute. Hickory 

Furn. Mart, Inc. v. Burns, 31 N.C. App. 626, 230 

S.E.2d 609 (1976). 
Genuine Issue of Material Fact as to 

Degree of Control. — Although plaintiff con- 

structed an improvement under this section, a 

genuine issue of material fact existed as to 

whether, following the “control test,” plaintiff 

exercised such a degree of control over the 

entire renovation project as to make plaintiff a 

general contractor under this section, requiring 

plaintiff to be licensed in order to bring an 

action for breach of contract. Mill-Power Sup- 

ply Co. v. CVM Assocs., 85 N.C. App. 455, 355 

Si 2d? 245 (19387). 

Contractor Must Be Licensed at Time of 

Contracting and During Construction. — 

This Article clearly contemplates that a con- 

tractor should be licensed at the time of con- 

tracting and during the construction period. 

Barrett, Robert & Woods, Inc. v. Armi, 59 N.C. 

App. 134, 296 S.E.2d 10, cert. denied, 307 N.C. 

269, 299 S.E.2d 214 (1982). 

License May Be Used to Reveal Who Is 

Liable for Negligence. — Substantial evi- 

dence supported the allegation, in plaintiffs’ 

negligence suit, that the defendant was the 

general contractor for the construction of their 

house where both the company owner and the 

company manager testified that defendant’s 

general contractor’s license was used to build 

the house although other evidence showed that 

he was never present but that they did all the 

work. Allen v. Roberts Constr. Co., 188 N.C. 

App. 557, 532 S.E.2d 534, 2000 N.C. App. 

LEXIS 783 (2000). 
Building for Another on Builder’s Land. 

— In an action seeking specific performance or 
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money damages under a building contract, the 

trial court’s conclusions that the defendants 

were unlicensed general contractors who had 

contracted to construct a dwelling for plaintiffs 

for a price in excess of $30,000 supported its 

judgment that defendants were barred from 

affirmatively asserting their claims under the 

contract, and there was no merit to defendants’ 

contention that they should not be so barred 

because they contracted to build the dwelling 

on their own property, since a builder, who is 
unable or unwilling to obtain a general contrac- 
tor’s license from the State of North Carolina, 

should not be allowed to thwart the plain intent 
of this section by the artifice of contracting to 
build a residence for another on the builder’s 
land. Roberts v. Heffner, 51 N.C. App. 646, 277 

S.E.2d 446 (1981). 
Grading. — Construed in the context of the 

language of this section and G.S. 87-10, the 
word “grading” connotes an activity which is a 
part of, or preparatory for, work properly 
termed “building and construction.” C.C. 
Walker Grading & Hauling, Inc. v. S.R.F. Met. 

Corp., 311 N.C. 170, 316 8.E.2d 298 (1984). 

“Improvement”. — The term “improve- 

ment,” as used in this section, connotes the 

performance of construction work and presup- 

poses the prior existence of some structure to be 

improved. Vogel v. Reed Supply Co., 277 NEC: 

119, 177 S.B.2d 273 (1970); C.-C. Walker Grad- 

ing & Hauling, Inc. v. 8.R.F. Mgt. Corp., 311 

NIGH 170)316°S Bd?298 (1984); Daye v. Rob- 

erts, 89 N.C. App. 344, 365 S.E.2d 660 (1988). 

As used with reference to land, the word 

“improvement” in this section presupposes the 

prior existence of the land itself. Vogel v. Reed 

Supple Co., a7 NC, 1L91 1745-20273 

(1970). 
Adding Roof Constitutes “Improve- 

ment”. — Plaintiff undertook to construct an 

“improvement” under this section by adding a 

roof over an existing structure. Mill-Power Sup- 

ply Co. v. CVM Assocs., 85 N.C. App. 455, 355 

SEe2d 24501987): 

Plaintiff’s work on defendants’ home, 

which had been damaged by fire, consti- 

tuted an “improvement” under this section. 

Thus, plaintiff was a “general contractor,” as 

defined by this section, and was required to be 

licensed by the North Carolina Licensing Board 

for General Contractors. Daye v. Roberts, 89 

N.C. App. 344, 365 S.E.2d 660 (1988). 

“Building” and “Structure”. — The words 

“building” and “structure” in this section are 

synonymous. They agree in meaning but differ 

slightly in application. “Structure” retains more 

frequently than the other the sense of some- 

thing constructed, often in a particular way. 

Vogel v. Reed Supply Co., 277 N.C. 119, iE 

Sal 2d 27300970): 

The words “building” and “structure” are 

strictly construed in context with the remain- 
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der of this section, and they do not embrace 
parts or segments of a building or structure. 
They exclude any meaning the legislature could 
have conveyed simply by adding the words “or 
any part thereof” following the word “struc- 

ture.” Vogel v. Reed Supply Co., 277 N.C. 119, 
Lit Si2d 27351970), 
A building is defined as “an edifice... a 

structure”; and a structure is defined as “that 

which is built or constructed; an edifice or 

building of any kind.” Vogel v. Reed Supply Co., 
ATT NEGA ORI SE 20 2311970): 
Customer May Not Waive Requirements 

of Statute. — The general contractors licens- 
ing statute does not authorize a person with 
whom an unlicensed contractor deals to waive 

the requirements of the statute, nor does it 
grant the unlicensed contractor immunity 
merely because he advises the customer that he 
is acting in violation of the statute. Ar-Con 
Constr. Co. v. Anderson, 5 N.C. App. 12, 168 

S.H.2d 18 (1969). 
The licensing statutes should not be 

used as a shield to avoid a just obligation 
owed to an innocent party. The courts will 
not impose penalties for the failure to comply 
with licensing requirements in addition to 
those specifically set out in the statute. 
Zickgraf Enters., Inc. v. Yonce, 63 N.C. App. 
166, 303 'S.Hi2d/852,41983)). 
Unregulated Parties to Illegal Contract 

May Enforce It. — Others not regulated by 
the licensing statutes passed for their protec- 
tion do not act illegally in becoming parties to a 
contract illegally entered into by an unlicensed 
contractor. The policy underlying the licensing 
statutes would not be served by preventing 
enforcement by those for whose protection the 

statutes were passed. These parties may en- 
force the contract against the unlicensed con- 
tractor. Brady v. Fulghum, 309 N.C. 580, 308 

».H.2d 327 (1983). 
Applied in R.B. Brunemann & Sons v. Duke 

Univ., 533 F. Supp. 365 (M.D.N.C. 1982); Key v. 
Floyd, 55 N.C. App. 467, 285 S.E.2d 864 (1982); 
Coats v. Jones, 309 N.C. 815, 309 S.E.2d 253 

(1983); Harrell v. Clarke, 72 N.C. App. 516, 325 
§.E.2d 33 (1985). 

Cited in Hudspeth v. Bunzey, 35 N.C. App. 
231, 241 S.E.2d 119 (1978); Turner v. Nicholson 

Properties, Inc., 80 N.C. App. 208, 341 S.E.2d 

42 (1986); Dellinger v. Michal, 92 N.C. App. 
(44.0310 i 20269521959) Currin a Currin 

Constr., Inc. v. Lingerfelt, 158 N.C. App. 711, 
DO2 ob 2dea2 (2008), 

If, UNLICENSED CONTRACTORS. 

Licensure Is Prerequisite to Recovery 
from Owner. — In North Carolina, a person 
who contracts to construct a building or struc- 

ture costing $30,000.00 or more, pursuant to 
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this Chapter, must be licensed to recover from 
the owner for breach of contract or on the 
theory of quantum meruit. Mill-Power Supply 
Co. v. CVM Assocs., 85 N.C. App. 455, 355 

S.E.2d 245 (1987). 
Plaintiffs’s claim for tortious interference 

with contract could not be maintained where, 

while there was no question that a contract for 

the construction of a hotel was signed by the 
plaintiff and defendant, at the time of the 
signing of the contract plaintiff was not a con- 
tractor licensed by the State of North Carolina, 
as required by this section, and the contract 
was, therefore, not valid. RCDI Constr. v. 

Spaceplan/Architecture, Planning & Interiors, 
P.A., 148 F. Supp. 2d 607 (W.D.N.C. 2001). 

Denial of Recovery Effectuates Statu- 
tory Purpose. — Public policy considerations 
militate against permitting unlicensed general 
construction contractors to enforce their con- 
tracts. Denying the contractor the right to en- 

force his contract effectuates the statutory pur- 
pose and legislative intent of providing the 
public with optimum protection. Brady v. 
Fulghum, 309 N.C. 580, 308 S.E.2d 327 (1983). 
Unlicensed Person May Not Recover for 

Owner’s Breach of Contract. — When, in 
disregard of this Article, an unlicensed person 
contracts with an owner to erect a building 
costing more than the minimum sum specified 
in this section, he may not recover for the 
owner’s breach of that contract. Bryan Bldrs. 
Supply v. Midyette, 274 N.C. 264, 162 S.E.2d 
507 (1968); Vogel v. Reed Supply Co., 277 N.C. 
119M Teo: E202 faseL O70): 
The general rule is that when an unlicensed 

person contracts with an owner to construct a 

building costing more than the minimum sum 
specified in the statute, he may not recover for 
the owner’s breach of that contract. Coats v. 
Jones, 63 N.C. App. 151, 303 S.E.2d 655, aff'd, 
309 N.C. 815;,309 Si 2d°253'(1983). 
When, in disregard of this protective statute, 

an unlicensed person contracts with an owner 
to erect a building costing more than the min- 
imum sum specified in the statute, he may not 
recover for the owner’s breach of that contract. 
This is true even though the statute does not 
expressly forbid such suits. Ar-Con Constr. Co. 
v. Anderson, 5 N.C. App. 12, 168 S.E.2d 18 
(1969); Revis Sand & Stone, Inc. v. King, 49 
N.C. App. 168, 270 S.E.2d 580 (1980). 

The same rule which prevents an unlicensed 
person from recovering damages for the breach 
of a construction contract has generally been 
held also to deny recovery where the cause of 
action is based on quantum meruit or unjust 
enrichment. To deny an unlicensed person the 
right to recover damages for breach of the 
contract, which it was unlawful for him to 
make, but to allow him to recover the value of 

work and services furnished under that con- 
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tract would defeat the legislative purpose of 
protecting the public from incompetent contrac- 

tors. The importance of deterring unlicensed 
persons from engaging in the construction busi- 
ness outweighs any harshness between the 
parties and precludes consideration for unjust 
enrichment. Revis Sand & Stone, Inc. v. King, 
49 N.C. App. 168, 270 S.E.2d 580 (1980). 
An unlicensed person who, in disregard of 

this section, contracts with another to construct 

a building for the cost of $30,000 or more, may 
not affirmatively enforce the contract or recover 
for his services and materials supplied under 
the theory of quantum meruit or unjust enrich- 
ment. Roberts v. Heffner, 51 N.C. App. 646, 277 
».H.2d 446 (1981). 
When an unlicensed person contracts with an 

owner to erect a building costing more than the 
minimum sum specified in this section, he may 
not recover for the owner’s breach of the con- 
tract, nor may he recover the value of the work 
and services furnished under the contract on 
the theory of quantum meruit or unjust enrich- 
ment. Ar-Con Constr. Co. v. Anderson, 5 N.C. 

App. 12, 168 S.E.2d 18 (1969). 
To deny any unlicensed person the right to 

recover damages for breach of the contract, 
which it was unlawful for him to make, but to 

allow him to recover the value of work and 
services furnished under that contract would 
defeat the legislative purpose of protecting the 
public from incompetent contractors. Ar-Con 
Constr. Co. v. Anderson, 5 N.C. App. 12, 168 
S.Bi2d 18 (1969). 

One who violates the licensing requirements 
for general contractors may not recover on the 
contract nor may he recover under theories of 
quantum meruit or unjust enrichment. This 
policy, although a stringent one, has been con- 
sidered imperative in light of the statutory 
purpose of this section to protect the public by 
deterring unlicensed persons from engaging in 
the construction business. Brady v. Fulghum, 
62 N.C. App. 99, 302 S.E.2d 4, modified and 
aff'd, 309 N.C. 580, 308 S.E.2d 327 (1983). 
Although the statute does not expressly pre- 

clude an unlicensed contractor’s suit against an 
owner for breach of contract, the contractor 

may not recover on the contract or in quantum 

meruit when he has ignored the protective 
statute. Brady v. Fulghum, 309 N.C. 580, 308 

S.E.2d 327 (1983). 
There can be no substantial compliance with 

the licensing statutes, where an unlicensed 
contractor has illegally entered into a contract. 
Neither may the contractor recover for extras, 
additions or changes made during construction 
commenced pursuant to the contract. Such a 
contract is not, however, void. Brady v. 
Fulghum, 309 N.C. 580, 308 S.E.2d 327 (1983). 

Unlicensed contractor may not main- 

tain a counterclaim arising out of a construc- 

tion contract in the owner’s action against the 
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contractor and his wife to recover the balance 
due on a promissory note which does not relate 
to the construction contract between the own- 

ers and the contractor. To allow an unlicensed 
contractor to maintain such a counterclaim 
would violate the public policy manifest in this 
section. Brock v. Day, 60 N.C. App. 266, 298 
S.E.2d 745, cert. denied, 308 N.C. 190, 302 

S.H.2d 242 (1983). 
Doctrine of Substantial Compliance Is 

Rejected. — In recognition of the essential 
illegality of an unlicensed contractor’s entering 
into a construction contract for which a license 
is required and in order to give full effect to the 
legislative intent to furnish protection to the 
public by strict licensing requirements, the 
Supreme Court of North Carolina rejects the 
doctrine of substantial compliance, cognizant 
that harsh consequences may sometimes fall on 
those who do contracting work without a li- 
cense. Brady v. Fulghum, 309 N.C. 580, 308 
©.B.2d 327 (1983). 
Advising Customer of Violation Does 

Not Immunize Contractor. — The general 
contractors licensing statute does not grant the 
unlicensed contractor immunity merely be- 
cause he advises the customer that he is acting 
in violation of the statute. Ar-Con Constr. Co. v. 
Anderson, 5 N.C. App. 12, 168 S.E.2d 18 (1969). 
Expiration of License During Construc- 

tion. — If a licensed contractor’s license ex- 
pires, for whatever reason, during construction, 

he may recover for only the work performed 
while he was duly licensed. If, in that situation, 
the contractor renews his license during con- 
struction, he may recover for work performed 
before expiration and after renewal. If, by vir- 
tue of these rules, harsh results fall upon unli- 
censed contractors who violate the statutes, the 

contractors themselves bear both the responsi- 

bility and the blame. Brady v. Fulghum, 309 

N.C. 580, 308 S.E.2d 327 (1983). 

Subsequent Procurement of License 

Does Not Validate Contract. — The exist- 

ence of a license at the time the contract is 

signed is determinative and great weight is 

attached to the significant moment of the en- 

trance of the parties into the relationship. Ac- 

cordingly, a contract illegally entered into by an 

unlicensed general construction contractor is 

unenforceable by the contractor. It cannot be 

validated by the contractor’s subsequent pro- 

curement of a license. Brady v. Fulghum, 309 

N.C. 580, 308 S.E.2d 327 (1983). 

Supervision of unlicensed contractor by 

licensed contractor does not constitute 

compliance with licensing requirements of 

this section. Sager v. W.M.C., Inc., 64 N.C. App. 

546, 307 S.E.2d 585 (1983). 

Recovery on Quantum Meruit Pre- 

cluded. — The same rule which prevented an 
unlicensed contractor from recovering for 
breach of a construction contract also denied its 
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recovery on the theory of quantum meruit. Joe 
Newton, Inc. v. Tull, 75 N.C. App. 325, 330 
S.E.2d 664 (1985). 
Where plaintiff engaged in renovation in- 

cluding the installation of new roofing, correc- 
tion of dry rot, installation of new storm doors 
and windows, and the complete renovation of 
all apartment interiors, the renovation im- 
proved already existing buildings and consti- 
tuted construction within the meaning of this 
section. And as plaintiff undertook to “superin- 
tend or manage’ this construction without com- 
plying with the licensing requirements of G.S. 
87-10, plaintiff was not entitled to recover from 
defendant on the contract or in quantum 
meruit. Reliable Properties, Inc. v. McAllster, 

77 N.C. App. 783, 336 S.E.2d 108 (1985), cert. 
denied, 316 N.C. 379, 342 S.E.2d 897 (1986). 
An unlicensed general contractor may 

not recover on a contract or in quantum 

meruit in this State. Daye v. Roberts, 89 N.C. 
App. 344, 365 S.E.2d 660 (1988). 

Supervision of Construction by Li- 
censed Employee When General Contrac- 
tor Is Unlicensed. — Where record showed 
that plaintiff, although he was not hcensed, 
acted as a general contractor in contracting to 
build defendants’ house, at a cost exceeding 
$30,000, the order refusing to enforce plaintiff’s 

contract and dismissing its claim against defen- 
dants was properly entered, even though the 
construction contracted for was supervised by 
its employee, a licensed general contractor. Ha- 

nover Realty, Inc. v. Flickinger, 87 N.C. App. 
GTA 36275 EeZdelys (937): 
Persons found to be subcontractors are 

not required to be licensed, and may sue the 
general contractor for breach of contract. Mill- 
Power Supply Co. v. CVM Assocs., 85 N.C. App. 
455, 300 ©1Hi 2d) 245.1987), 
Corporation could not enforce its con- 

tract on the basis of the individual license 
of its president and sole shareholder. Joe 
Newton, Inc? -v, Tull, 75 N.C. cApp: 325; 330 
S.E.2d 664 (1985). 

Plaintiff’s lack of a general contractor’s 
license was not a basis for denying its 
claim against defendants for breach of contract 
for construction of golf course, and the trial 
court was correct in denying defendants’ motion 
for a directed verdict on this ground. Spivey & 
Self, Inc. v. Highview Farms, Inc., 110 N.C. 

App. 719, 431 S.E.2d 535, cert. denied, 334 N.C. 
623, 435 S.E.2d 342 (1993). 
“Owner’s Exemption” for Joint Ven- 

turer. — Where plaintiff was acting as a joint 
venturer, it fit under the “owner’s exemption” 
and was not acting as a general contractor 
under this section, and therefore is not subject 
to licensing under the statute. Paving Equip., 
Inc. v. Lake Providence Properties, Inc., 168 

Bankr. 864 (Bankr. W.D.N.C. 1993), aff’d, 168 
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Bankr. 876 (W.D.N.C. 1994), aff’d, 51 F.3d 267 
(4th Cir. 1995). 

Failure to comply with the licensing statute 
does not destroy a partner’s equity interest ina 
joint venture in which his capital contribution 
takes the form of construction and other ser- 
vices. Paving Equip., Inc. v. Lake Providence 
Properties, Inc., 168 Bankr. 876 (W.D.N.C. 

1994), aff'd, 51 F.3d 267 (4th Cir. 1995). 
Licensing Requirement Waived for Mod- 

ular Builder with Surety Bond. — A person 
or entity who undertakes to erect a modular 
home need not be licensed if he meets the 
surety bond requirements. Petty v. Owen, 140 
N.C. App. 494, 537 S.E.2d 216 (2000). 

II. SUBCONTRACTORS. 

Subcontractors Not Required to Be Li- 
censed. — The legislature, by the use of the 
words “building,” “improvement,” and “struc- 
ture,” in this section, did not intend to require 

subcontractors who undertake to furnish labor 
and materials in excess of $20,000 (now 
$45,000) to construct integral parts of a large 
building complex to be licensed as general con- 
tractors. Vogel v. Reed Supply Co., 277 N.C. 
TORU Sead Zoe lo7 Os 

It would serve no public policy intended by 
this Chapter to hold a subcontractor to be a 
general contractor within the purview of this 
section. If the legislature had intended to in- 
clude subcontractors in the class required to be 
licensed, it would have specifically so provided. 
Vogel v. Reed Supply Co., 277 N.C. 119, 177 
Sa 2d! 273019'70)): 
Where the public is protected by a State 

agency which has been delegated the authority 
to supervise the construction and maintenance 
of highways and highway bridges, the protec- 
tion of the public does not require licensure of a 
subcontractor who contracts to perform a small 
portion of replacement bridge construction and 
whose work is closely supervised by the State 
agency. Florence Concrete Prods., Inc. v. North 
Carolina Licensing Bd., 341 N.C. 134, 459 

S.E.2d 201 (1995). 
Licensing statutes have no application 

to rights and liabilities of contractors and 
subcontractors inter se where the public 
interest is not involved. Vogel v. Reed Supply 
Con2z7 N.C, 11981775. 2d 273. o7 On 
Subcontractor’s Lien. — There is no injury 

to the public, as contemplated by the licensing 
statutes, which will arise from the enforcement 

of a lien by a subcontractor where the lien 
arises out of a valid contract between an unli- 
censed general contractor and a_ property 
owner. Zickgraf Enters., Inc. v. Yonce, 63 N.C. 

App. 166, 303 S.E.2d 852 (1983). 
Subrogation of Subcontractor. — The in- 

ability of a general contractor, because of non- 
compliance with a licensing requirement, to 
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recover on a contract with a property owner will 
not prevent a subcontractor as subrogee from 
recovery on the rights created by that same 
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contract. Zickgraf Enters., Inc. v. Yonce, 63 N.C. 

App. 166, 303 S.E.2d 852 (1983). 

OPINIONS OF ATTORNEY GENERAL 

General Contractor’s License Required 
to Install Roofing in Certain Circum- 
stances. — See opinion of Attorney General to 
Mr. James M. Wells, Jr., State Licensing Board 

for Contractors, 41 N.C.A.G. 414 (1971). 
Builder’s Construction of Rental Units 

on Own Property and Leasing to General 

section allows an unlicensed builder to con- 
struct rental units on his own property and 
lease them to the general public without being 
licensed as a general contractor under this 
section. See opinion of Attorney General to Mr. 
Charles L. Moore, Gaston County Attorney, 55 

INC AeGe 7 (1985): 
Public. — The exemption contained in this 

§ 87-1.1. Exception for licensees under Article 2 or 4. 

G.S. 87-1 shall not apply to a licensee under Article 2 or 4 of this Chapter of 

the General Statutes when the licensee is bidding and contracting directly 

with the owner of a public building project if: (i) a licensed general contractor 

performs all work that falls within the classifications in G.S. 87-10(b) and the 

State Licensing Board of General Contractor’s rules; and (ii) the total amount 

of the work classified does not exceed a percentage of the total bid price 

pursuant to rules established by the Board. (2003-231, s. 1.) 

§ 87-2. Licensing Board; organization. 

There is created the State Licensing Board for General Contractors consist- 

ing of nine members appointed by the Governor for staggered five-year terms. 

Five of the members shall be general contractors, one member shall be a 

registered engineer who practices structural engineering, and three shall be 

public members. Of the general contractor members, one shall have as the 

larger part of his business the construction of highways; one shall have as the 

larger part of his business the construction of public utilities; one shall have as 

the larger part of his business the construction of buildings; and two shall have 

as a larger part of their businesses the construction of residences, one of whom 

shall be the holder of an unlimited general contractor’s license. The public 

members shall have no ties with the construction industry and shall represent 

the interests of the public at large. Members shall serve until the expiration of 

their respective terms and until their successors are appointed and qualified. 

Vacancies occurring during a term shall be filled by appointment of the 

Governor for the remainder of the unexpired term. The Governor may remove 

any member of the Board for misconduct, incompetency, or neglect of duty. No 

Board member shall serve more than two complete consecutive terms. (1925, c. 

Siow 79, ce 113, s. I 199lec 124 3.71) 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 

(1980). 

na’s Contractor Licensing Statute to Parallel 

Prime Contractors,” see 20 Wake Forest L. Rev. 

717 (1984). 

For comment, “Application of North Caroli- 

§ 87-3. Members of Board to take oath. 

Each member of the Board shall, before entering upon the discharge of the 

duties of his office, take and file with the Secretary of State an oath in writing 

to properly perform the duties of his office as a member of said Board and to 

9) 
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uphold the Constitution of North Carolina and the Constitution of the United 
States, (G9258es 316 aso.) 

§ 87-4. First meeting of Board; officers; secretary-trea- 
surer and assistants. 

The said Board shall, within 30 days after its appointment by the Governor, 
meet in the City of Raleigh, at a time and place to be designated by the 
Governor, and organize by electing a chairman, a vice-chairman, and a 
secretary-treasurer, each to serve for one year. Said Board shall have power to 
make such bylaws, rules and regulations as it shall deem best, provided the 
same are not in conflict with the laws of North Carolina. The secretary- 
treasurer shall give bond in such sum as the Board shall determine, with such 
security as shall be approved by the Board, said bond to be conditioned for the 
faithful performance of the duties of his office and for the faithful accounting 
of all moneys and other property as shall come into his hands. The secretary- 
treasurer need not be a member of the Board, and the Board is hereby 
authorized to employ a full-time secretary-treasurer, and such other assistants 
and make such other expenditures as may be necessary to the proper carrying 
out of the provisions of this Article. Payment of compensation and reimburse- 
ment of expenses of board members shall be governed by G.S. 938B-5. (19285, c. 
een ee EMIS IS e s eee Ieee meals ie bul ener MIWA) ce, Wiley, & G:) 

CASE NOTES 

Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 8.E.2d 112 (2004). 

§ 87-5. Seal of Board. 

The Board shall adopt a seal for its own use. The seal shall have the words 
“North Carolina Licensing Board for General Contractors” and the secretary 
shall have charge, care and custody thereof. (1925, c. 318, s. 5; 1979, c. 713, s. 
) 

§ 87-6. Meetings; notice; quorum. 

The Board shall meet twice each year, once in April and once in October, for 
the purpose of transacting such business as may properly come before it. At the 
April meeting in each year the Board shall elect officers. Special meetings may 
be held at such times as the Board may provide in the bylaws it shall adopt. 
Due notice of each meeting and the time and place thereof shall be given to 
each member in such manner as the bylaws may provide. Five members of the 
Board shall constitute a quorum. (1925, c. 318, s. 6; 1979, c. 713, s. 8.) 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

§ 87-7. Records of Board; disposition of funds. 

The secretary-treasurer shall keep a record of the proceedings of the said 
Board and shall receive and account for all moneys derived from the operation 
of this Article. Any funds remaining in the hands of the secretary-treasurer to 
the credit of the Board after the expenses of the Board for the current year 
have been paid shall be paid over to the Greater University of North Carolina 

10 
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for the use of the School of Engineering through the North Carolina Engineer- 
ing Foundation. The Board has the right, however, to retain at least ten 
percent (10%) of the total expense it incurs for a year’s operation to meet any 
emergency that may arise. As an expense of the Board, said Board is 
authorized to expend such funds as it deems necessary to provide retirement 
and disability compensation for its employees. (1925, c. 318, s. 7; 1953, c. 805, 
Slee 50. ca 1134") 

§ 87-8. Records; roster of licensed contractors; report to 
Governor. 

The secretary-treasurer shall keep a record of the proceedings of the Board 

and a register of all applicants for license showing for each the date of 

application, name, qualifications, place of business, place of residence, and 

whether license was granted or refused. The books and register of this Board 

shall be prima facie evidence of all matters recorded therein. A roster showing 

the names and places of business and of residence of all licensed general 

contractors shall be prepared by the secretary of the board during the month 

of March of each year; the roster shall be printed by the Board out of funds of 

the Board as provided in G.S. 87-7, with copies being made available to 

contractors and members of the public, at cost, upon request, or furnished 

without cost, as directed by the Board. On or before the last day of March of 

each year the Board shall submit to the Governor a report of its transactions 

for the preceding year, and shall file with the Secretary of State a copy of the 

report, together with a complete statement of the receipts and expenditures of 

the Board, attested by the affidavits of the chairman and the secretary, and a 

copy of the roster of licensed general contractors. (1925, c. 318, s. 8; 1937, c. 

Meow? 1985) Cc 630,s. 1, 1993. c 1437s) 1) 

Legal Periodicals. — For comment, “Appli- | Statute to Parallel Prime Contractors,” see 20 

cation of North Carolina’s Contractor Licensing Wake Forest L. Rev. 717 (1984). 

CASE NOTES 

One of the obvious purposes of requir- the roster of currently licensed contractors as 

ing annual renewal of licenses is to enable _ required by this section. Ar-Con Constr. Co. v. 

the Licensing Board to maintain and publish Anderson, 5 N.C. App. 12, 168 S.E.2d 18 (1969). 

§ 87-9. Compliance with Federal Highway Act, etc.; con- 
tracts financed by federal road funds; con- 

tracts concerning water or waste water sys- 

tems. 

Nothing in this Article shall operate to prevent the Department of Trans- 

portation from complying with any act of Congress and any rules and 

regulations promulgated pursuant thereto for carrying out the provisions of 

the Federal Highway Act, or shall apply to any person, firm or corporation 

proposing to submit a bid or enter into contract for any work to be financed in 

whole or in part with federal aid road funds in such manner as will conflict 

with any act of Congress or any such rules and regulations promulgated 

pursuant thereto. 
Neither shall anything in this Article prevent the State of North Carolina or 

any of its political subdivisions or their contractors from complying with any 

act of Congress and any rules and regulations promulgated pursuant thereto 

for carrying out the provisions of any federal program to assist in the planning, 

financing, or construction of drinking water or waste water processing, 

il 
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collection, and disposal systems and facilities. (1939, c. 230; 1971, c. 246, s. 2; 
TOY 3 ece DUT seb 107, Ca4t04 er ot el 939 mc alo!) 

§ 87-9.1. Ownership of real property; equipment; liability 
insurance. 

(a) The Board shall have the power to acquire, hold, rent, encumber, 
alienate, and otherwise deal with real property in the same manner as a 
private person or corporation, subject only to approval of the Governor and the 
Council of State as to the acquisition, rental, encumbering, leasing, and sale of 
real property. Collateral pledged by the Board for an encumbrance is limited to 
the assets, income, and revenues of the Board. 

(b) The Board may purchase or rent equipment and supplies and purchase 
liability insurance or other insurance to cover the activities of the Board, its 
operations, or its employees. (1999-349, s. 1.) 

§ 87-10. Application for license; examination; certificate; 
renewal. 

(a) Anyone seeking to be licensed as a general contractor in this State shall 
file an application for an examination on a form provided by the Board, at least 
30 days before any regular or special meeting of the Board. The Board may 
require the applicant to pay the Board or a provider contracted by the Board 
an examination fee not to exceed one hundred dollars ($100.00) and pay to the 
Board a license fee not to exceed one hundred twenty-five dollars ($125.00) if 
the application is for an unlimited license, one hundred dollars ($100.00) if the 
application is for an intermediate license, or seventy-five dollars ($75.00) if the 
application is for a limited license. The fees accompanying any application or 
examination shall be nonrefundable. The holder of an unlimited license shall 
be entitled to act as general contractor without restriction as to value of any 
single project; the holder of an intermediate license shall be entitled to act as 
general contractor for any single project with a value of up to seven hundred 
thousand dollars ($700,000); the holder of a limited license shall be entitled to 
act as general contractor for any single project with a value of up to three 
hundred fifty thousand dollars ($350,000); and the license certificate shall be 
classified in accordance with this section. Before being entitled to an exami- 
nation an applicant must show to the satisfaction of the Board from the 
application and proofs furnished that the applicant is possessed of a good 
character and is otherwise qualified as to competency, ability, integrity, and 
financial responsibility, and that the applicant has not committed or done any 
act, which, if committed or done by any licensed contractor would be grounds 
under the provisions hereinafter set forth for the suspension or revocation of 
contractor’s license, or that the applicant has not committed or done any act 
involving dishonesty, fraud, or deceit, or that the applicant has never been 
refused a license as a general contractor nor had such license revoked, either 
in this State or in another state, for reasons that should preclude the granting 
of the license applied for, and that the applicant has never been convicted of a 
felony involving moral turpitude, relating to building or contracting, or 
involving embezzlement or misappropriation of funds or property entrusted to 
the applicant: Provided, no applicant shall be refused the right to an exami- 
nation, except in accordance with the provisions of Chapter 150B of the 
General Statutes. 

(b) The Board shall conduct an examination, either oral or written, of all 
applicants for license to ascertain, for the classification of license for which the 
applicant has applied: (i) the ability of the applicant to make a practical 
application of the applicant’s knowledge of the profession of contracting; (ii) the 

12 
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qualifications of the applicant in reading plans and specifications, knowledge 

of relevant matters contained in the North Carolina State Building Code, 
knowledge of estimating costs, construction, ethics, and other similar matters 
pertaining to the contracting business; (iii) the knowledge of the applicant as 
to the responsibilities of a contractor to the public and of the requirements of 

the laws of the State of North Carolina relating to contractors, construction, 

and liens; and (iv) the applicant’s knowledge of requirements of the Sedimen- 

tation Pollution Control Act of 1973, Article 4 of Chapter 113A of the General 

Statutes, and the rules adopted pursuant to that Article. If the results of the 

examination of the applicant shall be satisfactory to the Board, then the Board 

shall issue to the applicant a certificate to engage as a general contractor in the 

State of North Carolina, as provided in said certificate, which may be limited 

into five classifications as follows: 
(1) Building contractor, which shall include private, public, commercial, 

industrial and residential buildings of all types. 
(1a) Residential contractor, which shall include any general contractor 

constructing only residences which are required to conform to the 

residential building code adopted by the Building Code Council 

pursuant to G.S. 143-138. 
(2) Highway contractor. 
(3) Public utilities contractors, which shall include those whose opera- 

tions are the performance of construction work on the following 

subclassifications of facilities: 
a. Water and sewer mains, water service lines, and house and 

building sewer lines as defined in the North Carolina State 

Building Code, and water storage tanks, lift stations, pumping 

stations, and appurtenances to water storage tanks, lift stations, 

and pumping stations. 
b. Water and wastewater treatment facilities and appurtenances 

thereto. 
c. Electrical power transmission facilities, and primary and second- 

ary distribution facilities ahead of the point of delivery of electric 

service to the customer. 
d. Public communication distribution facilities. 
e. Natural gas and other petroleum products distribution facilities; 

provided the General Contractors Licensing Board may issue 

license to a public utilities contractor limited to any of the above 

subclassifications for which the general contractor qualifies. 

(4) Specialty contractor, which shall include those whose operations as 

such are the performance of construction work requiring special skill 

and involving the use of specialized building trades or crafts, but 

which shall not include any operations now or hereafter under the 

jurisdiction, for the issuance of license, by any board or commission 

pursuant to the laws of the State of North Carolina. 

(b1) Public utilities contractors constructing house and building sewer lines 

as provided in sub-subdivision a. of subdivision (3) of subsection (b) of this 

section shall, at the junction of the public sewer line and the house or building 

sewer line, install as an extension of the public sewer line a cleanout at or near 

the property line that terminates at or above the finished erade. Public utilities 

contractors constructing water service lines as provided in sub-subdivision a. 

of subdivision (3) of subsection (b) of this section shall terminate the water 

service lines at a valve, box, or meter at which the facilities from the building 

may be connected. Public utilities contractors constructing fire service mains 

for connection to fire sprinkler systems shall terminate those lines at a flange, 

cap, plug, or valve inside the building one foot above the finished floor. All fire 

service mains shall comply with the NFPA standards for fire service mains as 

13 
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incorporated into and made applicable by Volume V of the North Carolina 
Building Code. 

(c) If an applicant is an individual, examination may be taken by his 
personal appearance for examination, or by the appearance for examination of 
one or more of his responsible managing employees, and if a copartnership or 
corporation, or any other combination or organization, by the examination of 
one or more of the responsible managing officers or members of the personnel 
of the applicant, and if the person so examined shall cease to be connected with 
the applicant, then in such event the license shall remain in full force and 
effect for a period of 30 days thereafter, and then be canceled, but the applicant 
shall then be entitled to a reexamination, all pursuant to the rules to be 
promulgated by the Board: Provided, that the holder of such license shall not 
bid on or undertake any additional contracts from the time such examined 
employee shall cease to be connected with the applicant until said applicant’s 
license is reinstated as provided in this Article. 

(d) Anyone failing to pass this examination may be reexamined at any 
regular meeting of the Board upon payment of an examination fee. Anyone 
requesting to take the examination a third or subsequent time shall submit a 
new application with the appropriate examination and license fees. 

(e) A certificate of license shall expire on the thirty-first day of December 
following its issuance or renewal and shall become invalid 60 days from that 
date unless renewed, subject to the approval of the Board. Renewals may be 
effected any time during the month of January without reexamination, by the 
payment of a fee to the secretary of the Board. The fee shall not exceed one 
hundred twenty-five dollars ($125.00) for an unlimited license, one hundred 
dollars ($100.00) for an intermediate license, and seventy-five dollars ($75.00) 
for a limited license. No later than November 30 of each year, the Board shall 
mail written notice of the amount of the renewal fees for the upcoming year to 
the last address of record for each general contractor licensed pursuant to this 
Article. Renewal applications shall be accompanied by evidence of continued 
financial responsibility satisfactory to the Board. Renewal applications re- 
ceived by the Board after January shall be accompanied by a late payment of 
ten dollars ($10.00) for each month or part after January. After a lapse of two 
years no renewal shall be effected and the applicant shall fulfill all require- 
ments of a new applicant as set forth in this section. (1925, c. 318, s. 9; 1931, 
CNGZ. SEZ LIS Thc, 328n Cra 29 Msi a eI94 co 25 Tes 195 ser S0516 22cm ae 
SowlOVds C246 sno solo Om lOSGMsceie Ze) lols eo wl Onion Cm 2) ON cce 2a 
LOTION CHT ISHS 29108 1 on 7390ss) 12 21985 (crO30ess 2 oO eL9S oN 43 ao. 
CP Msse 1h 26 505) S¥26)51999-123 psu 1999-379) 61 1999-47 7 cae 
2001-140, s. 1; 2001-296, s. 1; 2005-381, ss. 1, 2, 3.) 

Effect of Amendments. — Session Laws limited nonrefundable license” for “one hun- 
2005-381, ss. 1-3, effective September 8, 2005, dred dollars ($100.00) for an unlimited license, 

substituted “the Board. The Board... or exam- seventy-five dollars ($75.00) for an intermedi- 
ination shall be” for “the Board accompanied by ate license and fifty dollars ($50.00) for a lim- 

an examination fee of fifty dollars ($50.00) and _ ited nonrefundable license” in subsection (e). 
by the sum of one hundred dollars ($100.00) if Legal Periodicals. — For note discussing 
the application is for an unlimited license, the yeeovery by unlicensed general contractor in 
sum of seventy-five dollars ($75.00) if the ap- light of Brady v. Flughum, 309 N.C. 580, 308 
plication is for an intermediate license or the S B.2d 327 (1983 7C ips en eee 

sum of fifty dollars ($50.00) if the application if (1984). BIEEE ee Des 

for a limited license; the fees and sum accom- 

panying any application shall be” in subsection 
(a); deleted “of fifty dollars ($50.00) from the na’s Contractor Licensing Statute to Parallel 
end: oh ihe firsieeutencemmeubsectioncdn tend Prime Contractors,” see 20 Wake Forest L. Rev. 

substituted “one hundred twenty-five ... for a ERIN hes: 

For comment, “Application of North Caroli- 
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CASE NOTES 

Editor’s Note. — Many of the cases below 
were decided prior to the 1989 amendment to 

this section. 
Legislative Intent As to Validity of Li- 

cense. — It is apparent that the legislature 
wished to allow a window of time beyond the 
expiration date of 31 December in which a 
contractor in the midst of construction could 
hold, renew, and retain a legally efficacious 

license with no legally recognizable hiatus in 
his status as “licensed contractor.” Hall v. Sim- 
mons, 329 N.C. 779, 407 S.E.2d 816 (1991). 

Distinction Between Expiration and In- 
validity of License. — This section makes a 

purposeful distinction between a contractor 
whose license has expired and one whose li- 
cense is invalid. The former is a statutory 
consequence: all contractors’ licenses expire on 
31 December of each year. The latter is a 
consequence of contractor inaction: if no at- 
tempt to renew is made within 60 days of 
expiration, the license is invalid, without legal 

efieets) Hall v. simmons, 329 N:C.. 779, 407 

S.E.2d 816 (1991). 
Purpose. — One of the obvious purposes of 

requiring annual renewal of licenses is to en- 
able the Licensing Board to maintain and pub- 
lish the roster of currently licensed contractors 
as required by G.S. 87-8. Ar-Con Constr. Co. v. 
Anderson, 5 N.C. App. 12, 168 S.E.2d 18 (1969). 

The purpose of this section is to protect the 
public from incompetent builders by forbidding 
them to maintain an action on their contracts, 

thereby discouraging them from undertaking 
projects beyond their capabilities. Hickory 
Furn. Mart, Inc. v. Burns, 31 N.C. App. 626, 230 
S.E.2d 609 (1976). 
By requiring this examination, the legisla- 

ture seeks to guarantee skill, training and 
ability to accomplish such construction in a safe 
and workmanlike fashion. Brady v. Fulghum, 
S09 IN. @5307308 8. E20 327 (1983). 

The purpose of this section, the North Caro- 
lina licensing statute, is to guarantee skill, 
training and ability to accomplish construction 
in a safe and workmanlike fashion. Reliable 
Properties, Inc. v. McAllister, 77 N.C. App. 783, 
336 S.E.2d 108 (1985), cert. denied, 316 N.C. 
Bao) 042 Shed 897 (1986): 

Allowing a contractor to offset any sums 
owed to a person by the amount equal to those 
services performed as an unlicensed contractor 
would run afoul of the clear statutory purpose 
to penalize contractors that fail to comply with 
the applicable licensing procedures. 301 EK. Sev- 
enth St. Ltd. Partnership v. Gellman Corp., 124 
Bankr. 687 (W.D.N.C. 1991). 
Annual license renewal should be con- 

sidered an important, and not merely a 
perfunctory, requirement in order to accom- 
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plish the protective public purpose of the stat- 
ute. Ar-Con Constr. Co. v. Anderson, 5 N.C. App. 
12, 168 S.E.2d 18 (1969). 
Nature and Purpose of Annual Renewal 

Fees. — The annual renewal fees required by 
this section are in no way related to the license 
taxes required to be paid by contractors by the 
North Carolina Revenue Act. The renewal fees 
required by this section are not part of the 
State’s revenues, but provide the funds by 
which the North Carolina State Licensing 
Board for Contractors is enabled to carry out 
the public purposes for which it was created. 
Therefore the payment of these fees bears a 
direct and substantial relationship to the ac- 

complishment of the public purposes of G.S. 
87-1 et seq. Ar-Con Constr. Co. v. Anderson, 5 
N.C. App. 12, 168 S.E.2d 18 (1969). 

License Valid Through 60-Day Period 
for Purposes of Recovery Expenditures. — 

A contractor whose license expires during con- 
struction is “duly licensed” for purposes of re- 
covering for materials purchased and work per- 
formed so long as his license is “valid.” The 
period of validity extends from initial licensing 
or renewal through the 60-day period following 
31 December. A contractor may recover for 
expenditures for labor and materials made 
within that period of validity. Hall v. Simmons, 
S20UNIC Hy (94 0ieo  2des lG9Cl9OT Burrsee 
301 E. Seventh St. Ltd. Partnership v. Gellman 
Corp 124) Bankr, 68 7(W. DAN: C1991) 
No Recovery for Services Performed Af- 

ter License Expired. — A license expires on 
the thirty-first day of December and a contrac- 
tor is not entitled to any recovery for services 
performed following the expiration of the li- 
cense. 301 E. Seventh St. Ltd. Partnership v. 
Gellman Corp., 124 Bankr. 687 (W.D.N.C. 
1991): 
No Recovery for Expenditures Made 

During License’s Invalidity. — When a con- 
tractor fails to renew his license within the 
60-day period, his license is thenceforth in- 
valid, and he may not recover for any expendi- 
tures made during its invalidity. Hall v. Sim- 
mons, 329 N.C. 779, 407 S.H.2d 816 (1991). 
Unlicensed Party May Not Maintain Ac- 

tion. — Where the party who acted as a gen- 
eral contractor was unlicensed not only at the 
time the contract was entered into but at all 
times thereafter while undertaking to perform 
under it, the unlicensed contractor could not 

maintain his actions against the defendant. 
Holland v. Walden, 11 N.C. App. 281, 181 
S.E.2d 197, cert. denied, 279 N.C. 349, 182 
SEZdane t CLOT 1). 
An unlicensed contractor cannot affirma- 

tively enforce his contract; neither can he re- 
cover in quantum meruit, because this would 
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achieve the result forbidden at law. Hickory 
Furn. Mart, Inc. v. Burns, 31 N.C. App. 626, 230 

S.E.2d 609 (1976). 
An unlicensed general contractor may nei- 

ther affirmatively enforce his contract nor re- 
cover in quantum meruit. Phillips v. Parton, 59 
N.C. App. 179, 296 8.E.2d 317 (1982), aff'd, 307 
N.C. 694, 300 S.E.2d 387 (1983). 

One who violates the licensing requirements 
for general contractors may not recover on the 
contract nor may he recover under theories of 
quantum meruit or unjust enrichment. This 
policy, although a stringent one, has been con- 
sidered imperative in light of the statutory 
purpose of G.S. 87-1 to protect the public by 
deterring unlicensed persons from engaging in 
the construction business. Brady v. Fulghum, 
62 N.C. App. 99, 302 S.E.2d 4, modified and 
aff'd, 309 N.C. 580, 308 S.E.2d 327 (1983). 
Where plaintiff engaged in renovation in- 

cluding the installation of new roofing, correc- 
tion of dry rot, installation of new storm doors 
and windows, and the complete renovation of 
all apartment interiors, the renovation im- 
proved already existing buildings and consti- 
tuted construction within the meaning of G.S. 
87-1. And as plaintiff undertook to “superin- 
tend or manage” this construction without com- 
plying with the licensing requirements of this 
section, plaintiff was not entitled to recover 
from defendant on the contract or in quantum 
meruit. Reliable Properties, Inc. v. McAllister, 

TIONG, Apps 1334 550.00. be 2d 103 (1985 )e cert: 
denied, 316 N.C. 379, 342 S.E.2d 897 (1986). 

Construction company was barred from re- 
covering on a contract to build a house on the 
property owners’ property because the company 
did not have a valid general contractor’s license 
at the time the contract was formed. Currin & 
Currin Constr., Inc. v. Lingerfelt, 158 N.C. App. 
Tilyo82057h,-2d 7321 (2003)! 
Supervision by Licensed Employee 

When Person Acting as General Contrac- 
tor Is Unlicensed. — Where record showed 
that plaintiff, although he was not licensed, 
acted as a general contractor in contracting to 
build defendants’ house at a cost exceeding 
$30,000, the order refusing to enforce plaintiff’s 
contract and dismissing its claim against defen- 
dants was properly entered, even though the 
construction contracted for was supervised by 
its employee, a licensed general contractor. Ha- 
nover Realty, Inc. v. Flickinger, 87 N.C. App. 
674, 362 8.E.2d 173 (1987). 
Denial of Recovery Effectuates Statu- 

tory Purpose. — Public policy considerations 
militate against permitting unlicensed general 
construction contractors to enforce their con- 
tracts. Denying the contractor the right to en- 
force his contract effectuates the statutory pur- 
pose and legislative intent of providing the 
public with optimum protection. Brady _ v. 
Fulghum, 309 N.C. 580, 308 S.E.2d 327 (1983). 
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Doctrine of Substantial Compliance Re- 
jected. — In recognition of the essential ille- 
gality of an unlicensed contractor’s entering 
into a construction contract for which a license 
is required and in order to give full effect to the 
legislative intent to furnish protection to the 
public by strict licensing requirements, the 
Supreme Court of North Carolina rejects the 
doctrine of substantial compliance, cognizant 
that harsh consequences may sometimes fall on 
those who do contracting work without a li- 
cense. Brady v. Fulghum, 309 N.C. 580, 308 
op) DEL0 lies yal in Gl Ws Lots 9) 

There can be no substantial compliance with 
the licensing statutes, where an unlicensed 
contractor has illegally entered into a contract. 
Neither may the contractor recover for extras, 
additions or changes made during construction 
commenced pursuant to the contract. Such a 
contract is not, however, void. Brady v. 

Fulghum, 309 N.C. 580, 308 S.E.2d 327 (1983). 
Expiration of License During Construc- 

tion. — If a licensed contractor’s license ex- 
pires, for whatever reason, during construction, 

he may recover for only the work performed 
while he was duly licensed. If, in that situation, 
the contractor renews his license during con- 
struction, he may recover for work performed 
before expiration and after renewal. If, by vir- 
tue of these rules, harsh results fall upon unh- 
censed contractors who violate the statutes, the 
contractors themselves bear both the responsi- 
bility and the blame. Brady v. Fulghum, 309 
N.C: 580, 308 S.E:2d'327 (1983). 
Where the contractor was licensed at the 

significant moment of contracting; the contrac- 
tor’s license lapsed through inadvertence, not 
as a result of incompetence or disciplinary 
action by the licensing board; the contractor’s 
license was renewed immediately upon its fil- 
ing of a renewal application and fees; and the 
contractor’s financial condition and composi- 
tion remained unchanged during the period the 
contractor was not licensed, although the con- 
tractor was not licensed for 90 percent of the 
construction period, the factors listed above, 
particularly the reason for the license lapse and 
the automatic renewal thereof, confirming the 
contractor’s continued competence and respon- 
sibility, indicate that the protective purpose of 
the licensing statute has been satisfied such 
that the contractor should not be barred from 
recovering under its contract with owner. Bar- 
rett, Robert & Woods, Inc. v. Armi, 59 N.C. App. 
134, 296 S.E.2d 10, cert. denied, 307 N.C. 269, 
299 S.E.2d 214 (1982). 
Subsequent Procurement of License 

Does Not Validate Contract. — The exist- 
ence of a license at the time the contract is 
signed is determinative and great weight is 
attached to the significant moment of the en- 
trance of the parties into the relationship. Ac- 
cordingly, a contract illegally entered into by an 
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unlicensed general construction contractor is 

unenforceable by the contractor. It cannot be 
validated by the contractor’s subsequent pro- 
curement of a license. Brady v. Fulghum, 309 
NEC. 090,308 5.h.2d°3277(1983). 
Contract May Be Enforced Defensively. 

— Although an unlicensed contractor cannot 
affirmatively enforce his contract, a general 
contractor can enforce his contract defensively, 
as a set-off to the claims asserted against him, 
though the set-off cannot exceed his adversary’s 
claims. This exception limits the penalty paid 
by the unlicensed builder to the amount he 
actually expended on the contract and no more. 
Hickory Furn. Mart, Inc. v. Burns, 31 N.C. App. 
6262230 S/E.2d 609 (1976). 

This section contemplates a differing 
level of expertise for those applying for and 
receiving licenses in the enumerated catego- 
ries. Sample v. Morgan, 311 N.C. 717, 319 
S.E.2d 607 (1984). 
A general contractor is entitled to re- 

cover only up to that amount authorized 
by his license. Sample v. Morgan, 311 N.C. 
717, 319 S.E.2d 607 (1984). 

In enacting this section, the Legislature rea- 
sonably determined that as the cost of a struc- 
ture increased, there would be additional de- 

mands of expertise and responsibilities from 
the contractor. To permit a general contractor 
to recover amounts in excess of the allowable 
limit of his license would vitiate the intended 
purpose of this statute: to protect the public 
from incompetent builders. Sample v. Morgan, 
Sle Cercle. 319 0.H.2d 607 (1984). 
A contractor who constructs a project, 

the value of which exceeds the amount of 
his license, may recover up to the amount 
authorized by his license for the owner’s breach 
of contract, or for the value of the work and 
services furnished or materials supplied under 
the contract on a theory of unjust enrichment. 
Sample v. Morgan, 311 N.C. 717, 319 S.E.2d 
607 (1984), overruling Helms v. Dawkins, 32 
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NeCe App 453526255 OAGLO7 i). to tire 
extent that it held that a contractor who con- 

structed a project, the value of which exceeded 
the amount of his license, could not recover any 
amount for the owner’s breach of contract or for 
the value of the work and services or materials 

supplied. 
Contractor Should Have Been Allowed 

to Prove Case. — On appeal from summary 
judgment, where plaintiff contractor was li- 
censed up to $175,000 (now $350,000) when the 
contract was executed, where, when two 
months later plaintiff secured an unlimited 
license, plaintiff began construction during the 
two-month period, and where he presented his 
affidavit that he had passed the unlimited 
general contractor examination when the con- 
tract with defendants was executed and that he 
had done approximately $2,800.00 worth of 
work before he was issued his unlimited lh- 
cense, the value of the work done by plaintiff 
was never in excess of his license limit, and 

plaintiff was not, as evidenced by his license, 
incompetent to perform the work; thus, plain- 
tiff should have been allowed to prove his case 
if he could and was entitled if successful to 
recover to the extent of his unlimited license 
and defend the counterclaim. Dellinger v. 
Michal, 92 N.C. App. 744, 375 S.E.2d 698 

(1989). 
Applied in Revis Sand & Stone, Inc. v. King, 

49 N.C. App. 168, 270 S.E.2d 580 (1980); C.C. 
Walker Grading & Hauling, Inc. v. $.R.F. Mgt. 
Corp, 6 hI N:@.7170), 31645 Ei 2d 2951984); 
Sartin v. Carter, 76 N.C. App. 278, 332 5.E.2d 
521 (1985): 

Cited in Zickgraf Enters., Inc. v. Yonce, 63 
N.C. App. 166, 303 S.E.2d 852 (1983); Sample v. 
Morgan, 66 N.C. App. 338, 311 S.E.2d 47 
(1984); Spivey & Self, Inc. v. Highview Farms, 
Inc., 110 N.C. App. 719, 431 S.E.2d 535 (1993); 
RCDI Constr. v. Spaceplan/Architecture, Plan- 
ning & Interiors, P.A., 148 F. Supp. 2d 607 
(W.D.N.C. 2001). 

OPINIONS OF ATTORNEY GENERAL 

The term “value” as used in this section 

should be limited to the cost of the home 

or other building and should not include the 
cost of the land. See opinion of Attorney Gen- 

eral to The Honorable Daniel F. McComas, N.C. 

House of Representatives, 1997 N.C.A.G. 56 

(9/8/97). 

§ 87-10.1. Licensing of nonresidents. 

(a) Definitions. — The following definitions apply in this section: 

(1) Delinquent income tax debt. — The amount of income tax due as 

stated in a final notice of assessment issued to a taxpayer by the 

Secretary of Revenue when the taxpayer no longer has the right to 

contest the amount. 
(2) Foreign corporation. — Defined in G.S. 55-1-40. 

1K 
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(3) Foreign entity. — A foreign corporation, a foreign limited lability 
company, or a foreign partnership. 

(4) Foreign limited liability company. — Defined in G.S. 57C-1-03. 
(5) Foreign partnership. — Either of the following that does not have a 

permanent place of business in this State: 
a. A foreign limited partnership as defined in G.S. 59-102. 
b. Ageneral partnership formed under the laws of a jurisdiction other 

than this State. 
(b) Licensing. — The Board shall not issue a certificate of license for a 

foreign corporation unless the corporation has obtained a certificate of author- 
ity from the Secretary of State pursuant to Article 15 of Chapter 55 of the 
General Statutes. The Board shall not issue a certificate of license for a foreign 
limited liability company unless the company has obtained a certificate of 
authority from the Secretary of State pursuant to Article 7 of Chapter 57C of 
the General Statutes. 

(c) Information. — Upon request, the Board shall provide the Secretary of 
Revenue on an annual basis the name, address, and tax identification number 
of every nonresident individual and foreign entity licensed by the Board. The 
information shall be provided in the format required by the Secretary of 
Revenue. 

(d) Delinquents. — If the Secretary of Revenue determines that any 
nonresident individual or foreign corporation licensed by the board, a member 
of any foreign limited lability company licensed by the Board, or a partner in 
any foreign partnership licensed by the Board, owes a delinquent income tax 
debt, the Secretary of Revenue may notify the Board of these nonresident 
individuals and foreign entities and instruct the Board not to renew their 
certificates of license. The Board shall not renew the certificate of license of 
such a nonresident individual or foreign entity identified by the Secretary of 
Revenue unless the Board receives a written statement from the Secretary 
that the debt either has been paid or is being paid pursuant to an installment 
agreement. (1998-162, ss. 4, 10.) 

§ 87-11. Revocation of license; charges of fraud, negli- 
gence, incompetency, etc.; hearing thereon; 
reissuance of certificate. 

(a) The Board shall have the power to refuse to issue or renew or revoke, 
suspend, or restrict a certificate of license or to issue a reprimand or take other 
disciplinary action if a general contractor licensed under this Article is found 
guilty of any fraud or deceit in obtaining a license, or gross negligence, 
incompetency, or misconduct in the practice of his or her profession, or willful 
violation of any provision of this Article. The Board shall also have the power 
to revoke, suspend, or otherwise restrict the ability of any person to act as a 
qualifying party for a license to practice general contracting, as provided in 
G.S. 87-10(c), for any copartnership, corporation or any other organization or 
combination, if that person committed any act in violation of the provisions of 
this section and the Board may take disciplinary action against the individual 
license held by that person. 

(al) Any person may prefer charges of fraud, deceit, negligence, or miscon- 
duct against any general contractor licensed under this Article. The charges 
Shall be in writing and sworn to by the complainant and submitted to the 
Board. The charges, unless dismissed without hearing by the Board as 
unfounded or trivial, shall be heard and determined by the Board in accor- 
dance with the provisions of Chapter 150B of the General Statutes. 

(b) The Board shall adopt and publish guidelines, consistent with the 
provisions of this Article, governing the suspension and revocation of licenses. 

18 
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(c) The Board shall establish and maintain a system whereby detailed 
records are kept regarding complaints against each licensee. This record shall 
include, for each licensee, the date and nature of each complaint, investigatory 
action taken by the Board, any findings by the Board, and the disposition of the 
matter. 

(d) The Board may reissue a license to any person, firm or corporation whose 
license has been revoked: Provided, five or more members of the Board vote in 
favor of such reissuance for reasons the Board may deem sufficient. 

The Board shall immediately notify the Secretary of State of its findings in 
the case of the revocation of a license or of the reissuance of a revoked license. 
A certificate of license to replace any certificate lost, destroyed or mutilated 

may be issued subject to the rules and regulations of the Board. 
(e) The Board shall be entitled to recover its reasonable administrative costs 

associated with the investigation and prosecution of a violation of this Article 
or rules or regulations of the Board up to a maximum of five thousand dollars 
($5,000) for any licensee or qualifying party found to have committed any of the 
following: 

(1) Fraud or deceit in obtaining a license. 
(2) Gross negligence, incompetency, or misconduct in the practice of 

general contracting. 
(3) Willful violation of any provision of this Article. (1925, c. 318, s. 10; 

HO3 (Cet Ose 19557 C) £0415 6 4 1973 celsoles. 3.1979) Cc, 113, 
s.3: 1987, c. 827, s. 1; 1991, c. 124s. 2; 1999-427, s. 2; 2005-381, s. 4.) 

Effect of Amendments. — Session Laws 

2005-381, s. 4, effective October 1, 2005, and 

applicable to violations that occur on or after 
that date, added subsection (e). 

CASE NOTES 

Gross Negligence. — Though violations of 
the building code have been held to constitute 
“negligence per se,” case law does not address 
the circumstances necessary to elevate mere 
negligence, within the administrative decision- 
making process, to that of gross negligence. 

N.C. App. 462, 420 S.E.2d 466 (1992). 

More than a violation of the building code is 

required to reach the somewhat elevated level 
of gross negligence. Bashford v. North Carolina 
Licensing Bd., 107 N.C. App. 462, 420 S8.E.2d 

466 (1992). 
Bashford v. North Carolina Licensing Bd., 107 

§ 87-12. Certificate evidence of license. 

The issuance of a certificate of license or limited license by this Board shall 

be evidence that the person, firm, or corporation named therein is entitled to 

all the rights and privileges of a licensed or limited licensed general contractor 

while said license remains unrevoked or unexpired. A licensed general con- 

tractor holding a license which qualifies him for work as described in G.S. 

87-10 shall be authorized to perform the said work without any additional 

occupational license, notwithstanding the provisions of any other occupational 

licensing statute. A license issued by any other occupational licensing board 

having jurisdiction over any work described in G.S. 87-10 shall qualify such 

licensee to perform the work for which the license qualifies him without 

obtaining the license from the General Contractors Licensing Board. Nothing 

contained herein shall operate to relieve any general contractor from the 

necessity of compliance with other provisions of the law requiring building 

permits and construction in accordance with appropriate provisions of the 

North Carolina State Building Code. (1925, c. 318, s. 11; 1937, c. 429, s. 5; 1975, 

C221 9ase4)) 

Ho 



§87-13 CH. 87. CONTRACTORS §87-13 

CASE NOTES 

Cited in RCDI Constr. v. Spaceplan/Architec- 
ture, Planning & Interiors, P.A., 148 F. Supp. 
2d 607 (W.D.N.C. 2001). 

§ 87-13. Unauthorized practice of contracting; imperson- 
ating contractor; false certificate; giving false 
evidence to Board; penalties. 

Any person, firm, or corporation not being duly authorized who shall 
contract for or bid upon the construction of any of the projects or works 
enumerated in G.S. 87-1, without having first complied with the provisions 
hereof, or who shall attempt to practice general contracting in the State, except 
as provided for in this Article, and any person, firm, or corporation presenting 
or attempting to file as his own the licensed certificate of another or who shall 
give false or forged evidence of any kind to the Board or to any member thereof 
in maintaining a certificate of license or who falsely shall impersonate another 
or who shall use an expired or revoked certificate of license, and any architect 
or engineer who recommends to any project owner the award of a contract to 
anyone not properly licensed under this Article, shall be deemed guilty of a 
Class 2 misdemeanor. And the Board may, in its discretion, use its funds to 
defray the expense, legal or otherwise, in the prosecution of any violations of 
this Article. No architect or engineer shall be guilty of a violation of this section 
if his recommendation to award a contract 1s made in reliance upon current 
written information received by him from the appropriate Contractor Licens- 
ing Board of this State which information erroneously indicates that the 
contractor being recommended for contract award is properly licensed. (1925, 
col. s. 29 19316c.62,7s; 391937507 429, 5) 6: 1983 (Res sess 19S. mencr a. 
suet 99S Danse O02 OU 4x oess Owls. t14c)®) 

Legal Periodicals. — For note discussing For comment, “Application of North Caroli- 
recovery by unlicensed general contractor in 
hght of Brady v. Flughum, 309 N.C. 580, 308 
S.E.2d 327 (1983), see 7 Campbell L. Rev. 199 
(1984). 

CASE 

Section Strictly Construed. — Since this 
section imposes criminal penalties for its viola- 
tion, it must be strictly construed and its scope 
may not be extended by implication beyond the 
meaning of its language so as to include of- 
fenses not clearly described. Fulton v. Rice, 12 
N.C. App. 669, 184 S.E.2d 421 (1971); C.C. 
Walker Grading & Hauling, Inc. v. S.R.F. Met. 

Corp; 311 N.C. 1707316 S:Ei2d 298 (1984). 
Since this section restricts the practice of an 

otherwise lawful occupation to a special class of 
persons, it must be construed so as not to 
extend it to activities and transactions not 
intended by the legislature to be included. 
Fulton v. Rice, 12 N.C. App. 669, 184 S.E.2d 421 
(TOT 

This section makes it a misdemeanor to 
use an expired license. Ar-Con Constr. Co. v. 
Anderson, 5 N.C. App. 12, 168 S.E.2d 18 (1969). 

20 

na’s Contractor Licensing Statute to Parallel 
Prime Contractors,” see 20 Wake Forest L. Rev. 

717 (1984). 

NOTES 

Supervision by Licensed Employee 
When Person Acting as General Contrac- 
tor Is Unlicensed. — Where record showed 
that plaintiff, although he was not licensed, 

acted as a general contractor in contracting to 
build defendants’ house at a cost exceeding 
$30,000.00, the order refusing to enforce plain- 

tiff’s contract and dismissing its claim against 
defendants was properly entered, even though 
the construction contracted for was supervised 
by its employee, a licensed general contractor. 
Hanover Realty, Inc. v. Flickinger, 87 N.C. App. 
614,362;9.15.20, 173,(1987): 
Recovery Barred. — Actions of plaintiff, 

who was not licensed and who performed gen- 
eral contracting, were illegal, and accordingly 
the defense of illegality barred plaintiff’s recov- 
ery on note given by defendants covering work 
to be done to restore their home. Daye v. Rob- 
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erts, 89 N.C. App. 344, 365 S.E.2d 660 (1988). 
Plaintiffs’s claim for tortious interference 

with contract could not be maintained where, 

while there was no question that a contract for 
the construction of a hotel was signed by the 
plaintiff and defendant, plaintiff was not a 
contractor licensed by the State of North Caro- 
lina at the time of the signing of the contract 
and the contract was, therefore, not valid. 

ART. 1. GENERAL CONTRACTORS §87-14 

Applied in Brady v. Fulghum, 309 N.C. 580, 
308 S.E.2d 327 (1983); Zickgraf Enters., Inc. v. 
Yonce, 63 N.C. App. 166, 303 S.E.2d 852 (1983); 
Sartin v. Carter, 76 N.C. App. 278, 332 S.E.2d 
DZ 1Gl9S5): 

Cited in Vogel v. Reed Supply Co., 277 N.C. 
119, 177 S.E.2d 273 (1970); Revis Sand & 
Stone, Inc. v. King, 49 N.C. App: 168; 270 
S.E.2d 580 (1980). 

RCDI Constr. v. Spaceplan/Architecture, Plan- 
ning & Interiors, PA., 148 F. Supp. 2d 607 
(W.D.N.C. 2001). 

§ 87-13.1. Board may seek injunctive relief. 

Whenever the Board determines that any person, firm or corporation has 
violated or is violating any of the provisions of this Article or rules and 
regulations of the Board promulgated under this Article, the Board may apply 
to the superior court for a restraining order and injunction to restrain the 
violation; and the superior courts have jurisdiction to grant the requested 
relief, irrespective of whether or not criminal prosecution has been instituted 
or administrative sanctions imposed by reason of the violation. The court may 
award the Board its reasonable costs associated with the investigation and 
prosecution of the violation. (1979, c. 713, s. 4; 2003-97, s. 2; 2005-381, s. 5.) 

Effect of Amendments. — Session Laws 

2005-381, s. 5, effective October 1, 2005, and 

applicable to violations that occur on or after 
that date, added the last sentence. 

§ 87-14. Regulations as to issue of building permits. 

Any person, firm or corporation, upon making application to the building 
inspector or such other authority of any incorporated city, town or county in 
North Carolina charged with the duty of issuing building or other permits for 
the construction of any building, highway, sewer, grading or any improvement 
or structure where the cost thereof is to be thirty thousand dollars ($30,000) or 
more, shall, before he be entitled to the issuance of such permit, furnish 
satisfactory proof to such inspector or authority that he or another person 
contracting to superintend or manage the construction is duly licensed under 
the terms of this Article to carry out or superintend the same, and that he has 
paid the license tax required by the Revenue Act of the State of North Carolina 
then in force so as to be qualified to bid upon or contract for the work for which 
the permit has been applied, and that he has in effect Workers’ Compensation 
insurance as required by Chapter 97 of the General Statutes; and it shall be 
unlawful for such building inspector or other authority to issue or allow the 
issuance of such building permit unless and until the applicant has furnished 
evidence that he is either exempt from the provisions of this Article or is duly 
licensed under this Article to carry out or superintend the work for which 
permit has been applied; and further, that the applicant has paid the license 
tax required by the State Revenue Act then in force so as to be qualified to bid 
upon or contract for the work covered by the permit; and further, that the 

applicant has in effect Workers’ Compensation insurance as required by 

Chapter 97 of the General Statutes. Any building inspector or other such 

authority who is subject to and violates the terms of this section shall be guilty 
of a Class 3 misdemeanor and subject only to a fine of not more than fifty 
dollars ($50.00). (1925, c. 318, s. 13; 1931, c. 62, s. 4; 1937, c. 429, s. 7; 1949, c. 
934; 1953, c. 809; 1969, c. 1063, s. 6; 1971, c. 246, s. 4; 1981, c. 783, s. 2; 1989, 
c. 109, s. 2; 1991 (Reg. Sess., 1992), c. 840, s. 2; 1993, c. 539, s. 603; 1994, Ex. 
mercy. ©, 245 ee Ie R 

yeh 
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Editor’s Note. — Session Laws 2005-276, s. Session Laws 2005-276, s. 46.3, provides: 

21.2, provides: “The North Carolina Code Offi- “Except for statutory changes or other provi- 
cials Qualification Board shall take steps to — sions that clearly indicate an intention to have 
ensure that building inspectors enforce the effects beyond the 2005-2007 fiscal biennium, 
requirements of G.S. 87-14.” the textual provisions of this act apply only to 

Session Laws 2005-276, s. 1.2, provides: funds appropriated for, and activities occurring 
“This act shall be known as the ‘Current Oper- during, the 2005-2007 fiscal biennium.” 
ations and Capital Improvements Appropria- Session Laws 2005-276, s. 46.5 is a severabil- 
tions Act of 2005’.” ity clause. 

§ 87-15. Copy of Article included in specifications; bid not 
considered unless contractor licensed. 

All architects and engineers preparing plans and specifications for work to 
be contracted in the State of North Carolina shall include in their invitations 
to bidders and in their specifications a copy of this Article or such portions 
thereof as are deemed necessary to convey to the invited bidder, whether he be 
a resident or nonresident of this State and whether a license has been issued 
to him or not, the information that it will be necessary for him to show evidence 
of a license before his bid is considered. (1925, c. 318, s. 14; 1937, c. 429, s. 8; 
ISH EG Seis Se AY) 

§ 87-15.1. Reciprocity of licensing. 

To the extent that other states which provide for the licensing of general 
contractors provide for similar action, the Board in its discretion may grant 
licenses of the same or equivalent classification to general contractors licensed 
by other states, without written examination upon satisfactory proof furnished 
to the Board that the qualifications of such applicants are equal to the 
qualifications of holders of similar licenses in North Carolina and upon 
payment of the required fee. (1971, c. 246, s. 5.) 

CASE NOTES 

Cited in RCDI Constr. v. Spaceplan/Architec- 
ture, Planning & Interiors, P.A., 148 F. Supp. 
2d 607 (W.D.N.C. 2001). 

§ 87-15.2. Public awareness program. 

The Board shall establish and implement a public awareness program to 
inform the general public of the purpose and function of the Board. (1979, c. 
THs SO!) 

§ 87-15.3. Identity of complaining party confidential. 

Once a complaint has been filed with the Board against a licensee or an 
unlicensed general contractor, the Board may, in its discretion, keep the 
identity of a complaining party confidential and not a public record within the 
meaning of Chapter 132 of the General Statutes until a time no later than the 
receipt of the complaint by the full Board for a disciplinary hearing or 
injunctive action. (2003-97, s. 1) 

§ 87-15.4: Reserved for future codification purposes. 
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ARTICLE 1A. 

Homeowners Recovery Fund. 

§ 87-15.5. Definitions. 

The following definitions apply in this Article: 
(1) Applicant. — The owner or former owner of a single-family residential 

dwelling unit who has suffered a reimbursable loss and has filed an 
application for reimbursement from the Fund. 

(2) Board. — The State Licensing Board for General Contractors. 

(3) Dishonest conduct. — Fraud or deceit in either of the following: 

a. Obtaining a license under Article 1 of Chapter 87 of the General 

Statutes. 
b. The practice of general contracting by a general contractor. 

(4) Fund. — The Homeowners Recovery Fund. 
(5) General contractor. — A person or other entity who meets any of the 

following descriptions: 
a. Is licensed under Article 1 of Chapter 87 of the General Statutes. 

b. Fraudulently procures any building permit by presenting the 
license certificate of a general contractor. 

c. Fraudulently procures any building permit by falsely impersonat- 
ing a licensed general contractor. 

(6) Reimbursable loss. — A monetary loss that meets all of the following 

requirements: 
a. Results from dishonest or incompetent conduct by a general 

contractor in constructing or altering a single-family residential 

dwelling unit. 
b. Is not paid, in whole or in part, by or on behalf of the general 

contractor whose conduct caused the loss. 
c. Is not covered by a bond, a surety agreement, or an insurance 

contract. 

(7) Single-family residential dwelling unit. — A separately owned resi- 

dence for use of one or more persons as a housekeeping unit with 

space for eating, living, and permanent provisions for cooking and 

sanitation, whether or not attached to other such residences. (1991, c. 

5A Ss. 15) 

OPINIONS OF ATTORNEY GENERAL 

Payment from General Contractor Pre- 
cludes Reimbursement from Fund. — A 
homeowner who has suffered a monetary loss 
and who has filed an application for reimburse- 
ment from the Homeowners Recovery Fund 
established pursuant to this Chapter is not 
entitled to any recovery from the Fund if he has 

received any monetary payment, regardless of 

amount, from the general contractor responsi- 

ble for the loss. See opinion of Attorney General 

to Mark D. Selph, Secretary-Treasurer N.C. 

Licensing Board for General Contractors, 1998 

N.C AIG. 3111/16/98): 

§ 87-15.6. Homeowners Recovery Fund. 

(a) The Homeowners Recovery Fund is established as a special account of 

the Board. The Board shall administer the Fund. The purpose of the Fund is 

to reimburse homeowners who have suffered a reimbursable loss in construct- 

ing or altering a single-family residential dwelling unit. 

(b) Whenever a general contractor applies for the issuance of a permit for 

the construction of any single-family residential dwelling unit or for the 
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alteration of an existing single-family residential dwelling unit, a city or 
county building inspector shall collect from the general contractor a fee in the 
amount of ten dollars ($10.00) for each dwelling unit to be constructed or 
altered under the permit. The city or county inspector shall forward nine 
dollars ($9.00) of each fee collected to the Board on a quarterly basis and the 
city or county may retain one dollar ($1.00) of each fee collected. The Board 
shall deposit the fees received into the Fund. The Board may accept donations 
and appropriations to the Fund. G.S. 87-7 shall not apply to the Fund. 

The Board may suspend collection of this fee for any year upon a determi- 
nation that the amount in the Fund is sufficient to meet likely disbursements 
from the Fund for that year. The Board shall notify city and county building 
inspectors when it suspends collection of the fee. 

(c) The Board may adopt rules to implement this Article. (1991, c. 547, s. 1; 
200S-3(25sel) 

§ 87-15.7. Fund administration. 

(a) The Board shall determine the procedure for applying to the Board for 
reimbursement from the Fund, for processing applications, for granting 
requests for reimbursement, and for the subrogation or assignment of the 
rights of any reimbursed applicant. The Board shall submit annually a report 
to the State Treasurer accounting for all monies credited to and expended from 
the Fund. 

(b) The Board may use monies in the Fund only for the following purposes: 
(1) To reimburse an applicant’s reimbursable loss after approval by the 

Board. 
(2) To purchase insurance to cover reimbursable losses when the Board 

finds it appropriate to do so. 
(3) To invest amounts in the Fund that are not currently needed to 

reimburse losses and maintain adequate reserves in the manner in 
which State law allows fiduciaries to invest funds. 

(4) To pay the expenses of the Board to administer the Fund, including 
employment of counsel to prosecute subrogation claims. (1991, c. 547, 
Sale) 

§ 87-15.8. Application for reimbursement. 

(a) The Board shall prepare a form to be used to apply for reimbursement 
from the Fund. Only a person whom the Board determines to meet all of the 
following requirements may be reimbursed from the Fund: 

(1) Has suffered a reimbursable loss in the construction or alteration of a 
single-family residential dwelling unit owned or previously owned by 
that person. 

(2) Did not, directly or indirectly, obtain the building permit in the 
person’s own name or did use a general contractor. 

(3) Has exhausted all civil remedies against the general contractor whose 
conduct caused the loss and, if applicable, the general contractor’s 
estate, and has obtained a judgment against the general contractor 
that remains unsatisfied. This requirement is waived if the person is 
prevented from filing suit or obtaining a judgment against the 
contractor due to the automatic stay provision of section 362 of the 
U.S. Bankruptcy Code. 

(4) Has complied with the applicable rules of the Board. 
(b) The Board shall investigate all applications for reimbursement and may 

reject or allow part or all of a claim based on the amount of money in the Fund. 
The Board shall have complete discretion to determine the order, amount, and 
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manner of payment of approved applications. All payments are a matter of 

privilege and not of right and no person has a right to reimbursement from the 

Fund as a third party beneficiary or otherwise. No attorney shall be compen- 

sated by the Board for prosecuting an application before it. (1991, c. 547, s. 1.) 

§ 87-15.9. Subrogation for reimbursement made. 

The Board is subrogated to an applicant who is reimbursed from the Fund in 

the amount reimbursed and may bring an action against the general contrac- 

tor whose conduct caused the reimbursable loss, the general contractor’s 

assets, or the general contractor’s estate. The Board may enforce any claims it 

may have for restitution or otherwise, and may employ and compensate 

consultants, agents, legal counsel, and others it finds necessary and appropri- 

ate to carry out its authority under this section. (1991, c. 547, s. 1.) 

ARTICLE 2. 

Plumbing and Heating Contractors. 

§ 87-16. Board of Examiners; appointment; term of office. 

There is created the State Board of Examiners of Plumbing, Heating, and 

Fire Sprinkler Contractors consisting of seven members appointed by the 

Governor: one member from a school of engineering of the Greater University 

of North Carolina, one member who is a plumbing or mechanical inspector 

from a city in North Carolina, one licensed air conditioning contractor, one 

licensed plumbing contractor, one licensed heating contractor, one licensed fire 

sprinkler contractor, and one person who has no tie with the construction 

industry to represent the interests of the public at large. Members serve for 

terms of seven years, with the term of one member expiring each year. The 

term of the member initially appointed to fill the position of licensed fire 

sprinkler contractor shall commence April 25, 1991. No member appointed 

after June 7, 1979, shall serve more than one complete consecutive term. 

Vacancies occurring during a term are filled by appointment of the Governor 

for the remainder of the unexpired term. (1931, c. 52, s. 1; 1939, c. 224, s. 1; 

1971, c. 768, s. 1; 1973, c. 476, s. 128; 1979, c. 834, s. 1; 1989 (Reg. Sess., 1990), 

pest? role c0978; sa 1.) 

Local Modification. — Anson: 1939, c. 308; Cross References. — As to Highway Fund 

Burke: 1939, c. 397; Carteret: 1935, c. 338; and Highway Trust Fund Small Project Bid- 

Durham: 1939, c. 381; Moore, New Hanover ding, see G.S. 136-28.10. 

and Stanly: 1935, c. 338; Wake: 1939, c. 381, Legal Periodicals. — For survey of 1979 

towns of Albemarle, Atlantic Beach and Beau- administrative law, see 58 N.C.L. Rev. 1185 

fort: 1935, c. 338; towns of Morehead City, (1980). 

Pinehurst and Southern Pines: 1935, c. 338. 

CASE NOTES 

Cited in Muse v. Morrison, 234 N.C. 195, 66 

S.Ee2d 783 (1951). 

§ 87-17. Removal, qualifications and compensation of 

members; allowance for expenses. 

The Governor may remove any member of the Board for misconduct, 

incompetency or neglect of duty. Each member of the Board shall be a resident 
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of this State at the time of his appointment. Each member of the Board shall 
receive for attending sessions of the Board or of its committees the amount of 
per diem, and for the time spent in necessary traveling in carrying out the 
provisions of this Article, and in addition to the per diem compensation, each 
member shall be reimbursed by the Board from funds in its hands for 
necessary traveling expenses and for such expenses incurred in carrying out 
the provisions hereof as shall be approved by a majority of the members of the 
Board. Payment of compensation and reimbursement of expenses of Board 
members shall be governed by G.S. 98B-5. (1931, c. 52, s. 2; 1969, c. 445, s. 8; 
1979" CxS54, sce oy 

§ 87-18. Organization meeting; officers; seal; rules; em- 
ployment of personnel; acquire property. 

The Board shall, within 30 days after its appointment, meet in the City of 
Raleigh and organize, and elect a chairman, secretary, and treasurer, each to 
serve for one year. Thereafter the officers shall be elected annually. The 
secretary and treasurer shall give bond approved by the Board for the faithful 
performance of their duties in the sum as the Board may, from time to time, 
determine. The Board shall have a common seal, shall formulate rules to 
govern its actions, and is hereby authorized to employ personnel as it may 
deem necessary to carry out the provisions of this Article. The Board shall have 
the power to acquire, hold, rent, encumber, alienate, and otherwise deal with 
real property in the same manner as a private person or corporation, subject 
only to the approval of the Governor and the Council of State. Collateral 
pledged by the Board for an encumbrance is limited to the assets, income, and 
revenues. of the Board. (1931, ¢, 52, s..33 1939,..c2224. 8.219534 ¢e204 joan 
2001-270, s. 1.) 

CASE NOTES 

Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 S.E.2d 112 (2004). 

§ 87-19. Regular and special meetings; quorum. 

The Board after holding its first meeting as hereinbefore provided, shall 
thereafter hold at least two regular meetings each year. Special meetings may 
be held at such times and places as the bylaws and/or rules of the Board 
provide; or as may be required in carrying out the provisions hereof. A quorum 
of the Board shall consist of not less than four members. (1931, c. 52, s. 4; 1989 
(Reg. Sess., 1990), c. 842, s. 2.) 

§ 87-20. Record of proceedings and register of applicants; 
reports. 

The Board shall keep a record of its proceedings and a register of all 
applicants for examination, showing the date of each application, the name, 
age and other qualifications, place of business and residence of each applicant. 
The books and records of the Board shall be prima facie evidence of the 
correctness of the contents thereof. On or before the first day of March of each 
year the Board shall submit to the Governor a report of its activities for the 
preceding year, and file with the Secretary of State a copy of such report, 
together with a statement of receipts and expenditures of the Board attested 
by the chairman and secretary. (1931, c. 52, s. 5.) 
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§ 87-21. Definitions; contractors licensed by Board; exam- 
ination; posting license, etc. 

(a) Definitions. — For the purpose of this Article: 
(1) The word “plumbing” is hereby defined to be the system of pipes, 

fixtures, apparatus and appurtenances, installed upon the premises, 

or in a building, to supply water thereto and to convey sewage or other 

waste therefrom. 
(2) The phrase “heating, group number one” shall be deemed and held to 

be the heating system of a building, which requires the use of high or 

low pressure steam, vapor or hot water, including all piping, ducts, 

and mechanical equipment appurtenant thereto, within, adjacent to 

or connected with a building, for comfort heating. 
(3) The phrase “heating, group number two” means an integral system for 

heating or cooling a building consisting of an assemblage of interact- 

ing components producing conditioned air to raise or lower the 

temperature, and having a mechanical refrigeration capacity in 

excess of fifteen tons, and which circulates air. Systems installed in 

single-family residences are included under heating group number 

three, regardless of size. Holders of a heating group number three 

license who have heretofore installed systems classified as heating 

group number two systems may nevertheless service, replace, or 

make alterations to those installed systems until June 30, 2004. 

(4) The phrase “heating, group number three” shall be deemed and held to 

be a direct heating or cooling system of a building that raises or lowers 

the temperature of the space within the building for the purpose of 

comfort in which electric heating elements or products of combustion 

exchange heat either directly with the building supply air or indi- 

rectly through a heat exchanger using an air distribution system of 

ducts and having a mechanical refrigeration capacity of 15 tons or 

less. A heating system requiring air distribution ducts and supplied by 

ground water or utilizing a coil supplied by water from a domestic hot 

water heater not exceeding 150 degrees Fahrenheit requires either 

plumbing or heating group number one license to extend piping from 

valved connections in the domestic hot water system to the heating 

coil and requires either heating group number one or heating group 

number three license for installation of coil, duct work, controls, 

drains and related appurtenances. 
(5) Any person, firm or corporation, who for a valuable consideration, (1) 

installs, alters or restores, or offers to install, alter or restore, either 

plumbing, heating group number one, or heating group number two, 

or heating group number three, or (11) lays out, fabricates, installs, 

alters or restores, or offers to lay out, fabricate, install, alter or restore 

fire sprinklers, or any combination thereof, as defined in this Article, 

shall be deemed and held to be engaged in the business of plumbing, 

heating, or fire sprinkler contracting; provided, however, that nothing 

herein shall be deemed to restrict the practice of qualified registered 

professional engineers. Any person who installs a plumbing, heating, 

or fire sprinkler system on property which at the time of installation 

was intended for sale or to be used primarily for rental is deemed to 

be engaged in the business of plumbing, heating, or fire sprinkler 

contracting without regard to receipt of consideration, unless ex- 

empted elsewhere in this Article. 
(6) The word “contractor” is hereby defined to be a person, firm or 

corporation engaged in the business of plumbing, heating, or fire 

sprinkler contracting. 
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(7) The word “heating” shall be deemed and held to mean heating group 
number one, heating group number two, heating group number three, 
or any combination thereof. 

(8) Repealed by Session Laws 1997-298, s. 1. 
(9) The word “Board” means the State Board of Examiners of Plumbing, 

Heating, and Fire Sprinkler Contractors. 
(10) The word “experience” means actual and practical work directly 

related to the category of plumbing, heating group number one, 
heating group number two, heating group number three, or fire 
sprinkler contracting, and includes related work for which a license is 
not required. 

(11) The phrase “fire sprinkler” means an automatic or manual sprinkler 
system designed to protect the interior or exterior of a building or 
structure from fire, and where the primary extinguishing agent is 
water. These systems include wet pipe and dry pipe systems, 
preaction systems, water spray systems, foam water sprinkler sys- 
tems, foam water spray systems, nonfreeze systems, and circulating 
closed-loop systems. These systems also include the overhead piping, 
combination standpipes, inside hose connections, thermal systems 
used in connection with the sprinklers, tanks, and pumps connected to 
the sprinklers, and controlling valves and devices for actuating an 
alarm when the system is in operation. This subsection shall not 
apply to owners of property who are building or improving farm 
outbuildings. This subsection shall not include water and standpipe 
systems having no connection with a fire sprinkler system. Nothing 
herein shall prevent licensed plumbing contractors, utility contrac- 
tors, or fire sprinkler contractors from installing underground water 
supplies for fire sprinkler systems. 

(b) Classes of Licenses; Eligibility and Examination of Applicant; Necessity 
for License. — 

(1) In order to protect the public health, comfort and safety, the Board 
shall establish two classes of licenses: Class I covering all plumbing, 
heating, and fire sprinkler systems for all structures, and Class II 
covering plumbing and heating systems in single-family detached 
residential dwellings. 

(2) The Board shall establish and issue a fuel piping license for use by 
persons who do not possess the required Class I or Class II plumbing 
or heating license, but desire to engage in the contracting or installing 
of fuel piping extending from an approved fuel source at or near the 
premises, which piping is used or may be used to supply fuel to any 
systems, equipment, or appliances located inside the premises. 

The Board may also establish additional restricted classifications to 
provide for: (i) the licensing of any person, partnership, firm, or 
corporation desiring to engage in a specific phase of heating, plumb- 
ing, or fire sprinkling contracting; (11) the licensing of any person, 
partnership, firm, or corporation desiring to engage in a specific phase 
of heating, plumbing, or fire sprinkling contracting that is an inciden- 
tal part of their primary business, which is a lawful business other 
than heating, plumbing, or fire sprinkling contracting; or (iii) the 
licensing of persons desiring to engage in contracting and installing 
fuel piping from an approved fuel source on the premises to a point 
inside the residence. 

(3) The Board shall prescribe the standard of competence, experience and 
efficiency to be required of an applicant for license of each class, and 
shall give an examination designed to ascertain the technical and 
practical knowledge of the applicant concerning the analysis of plans 
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and specifications, estimating costs, fundamentals of installation and 

design, codes, fire hazards, and related subjects as these subjects 

pertain to plumbing, heating, or fire sprinkler systems. The examina- 

tion for a fire sprinkler contractor’s license shall include such mate- 

rials as would test the competency of the applicant and which may 

include the minimum requirements of certification for Level III, 

subfield of Automatic Sprinkler System Layout, National Institute for 

Certification of Engineering Technologies (NICET). As a result of the 

examination, the Board shall issue a certificate of license of the 

appropriate class in plumbing, heating, or fire sprinkler contracting, 

and a license shall be obtained, in accordance with the provisions of 

this Article, before any person, firm or corporation shall engage in, or 

offer to engage in, the business of plumbing, heating, or fire sprinkler 

contracting, or any combination thereof. The obtaining of a license, as 

required by this Article, shall not of itself authorize the practice of 

another profession or trade for which a State qualification license is 

required. Prior to taking the examination, the applicant may be 

required by the Board to establish that the applicant 1s at least 18 

years of age and is of good moral character. The Board may require 

experience as a condition of examination, provided that (i) the 

experience required may not exceed two years, (11) that up to one-half 

the experience may be in the form of academic or technical courses of 

study, and (iii) that registration is not required at the commencement 

of the period of experience. 
(4) Conditions of examination set by the Board shall be uniformly applied 

to each applicant within each license classification. It is the purpose 

and intent of this section that the Board shall provide an examination 

for plumbing, heating group number one, or heating group number 

two, or heating group number three, or each restricted classification, 

and may provide an examination for fire sprinkler contracting or may 

accept a current certification of the National Institute for Certification 

in Engineering Technologies for Fire Protection Engineering Techni- 

cian, Level III, subfield of Automatic Sprinkler System Layout. 

(5) The Board is authorized to issue a certificate of license limited to 

either plumbing or heating group number one, or heating group 

number two, or heating group number three, or fire sprinkler con- 

tracting, or any combination thereof. The Board is also authorized to 

issue a certificate of license limited to one or more restricted classifi- 

cations that are established pursuant to this section. 

(6) Examinations shall be given at least twice each year, and additional 

examinations may be given as the Board deems wise and necessary. 

The examination shall be conducted in two parts to include a business 

and law portion and a technical portion. Requests for examination 

applications and information shall be made available online without 

charge and supplied at no cost to the potential examinee. The Board 

may offer written examinations or administer examinations by com- 

puter within 30 days after approving an application. Applicants shall 

be permitted to obtain the test score from each part of computerized 

examinations immediately upon completion of the examination. Upon 

passing the examination and paying the annual license fee, the 

applicant shall be issued a license. A person who fails to pass any 

examination shall not be reexamined until after 90 days from the date 

the person was last examined. An applicant who fails to pass any 

examination may take the failed portion within six months of the date 

approved to take the examination without retaking the portion 

passed. The Board may require applicants who fail any part of the 
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examination three times to receive additional education before the 
applicant is allowed to retake the examination or wait one year before 
retaking any portion of the examination. 

(c) To Whom Article Applies. — The provisions of this Article shall apply to 
all persons, firms, or corporations who engage in, or attempt to engage in, the 
business of plumbing, heating, or fire sprinkler contracting, or any combina- 
tion thereof as defined in this Article. The provisions of this Article shall not 
apply to those who make minor repairs or minor replacements to an already 
installed system of plumbing, heating or air conditioning, but shall apply to 
those who make repairs, replacements, or modifications to an already installed 
fire sprinkler system. Minor repairs or minor replacements within the mean- 
ing of this subsection shall include the replacement of parts in an installed 
system which do not require any change in energy source, fuel type, or routing 
or sizing of venting or piping. Parts shall include a compressor, coil, contactor, 
motor, or capacitor. 

(cl) Exemption. — The provisions of this Article shall not apply to a person 
who performs the on-site assembly of a factory designed drain line system for 
a manufactured home, as defined in G.S. 143-143.9(6), if the person (i) is a 
licensed manufactured home retailer, a licensed manufactured home set-up 
contractor, or a full-time employee of either, (i) obtains an inspection by the 
local inspections department and (iii) performs the assembly according to the 
State Plumbing Code. 

(c2) Exemption. — The provisions of this Article shall not apply to electric 
generating facilities that are subject to G.S. 62-110.1 or that provide power sold 
at wholesale that is regulated by the Federal Energy Regulatory Commission. 

(d) Repealed by Session Laws 1979, c. 834, s. 7. 
(d1) Expired December 31, 1991. 
(e) Posting License; License Number on Contracts, etc. — The current 

license issued in accordance with the provisions of this Article shall be posted 
in the business location of the licensee, and its number shall appear on all 
proposals or contracts and requests for permits issued by municipalities. The 
initial qualified licensee on a license is the permanent possessor of the license 
number under which that license is issued, except that a licensee, or the 
licensee’s legal agent, personal representative, heirs or assigns, may designate 
in writing to the Board a qualified licensee to whom the Board shall assign the 
license number upon the payment of a ten dollar ($10.00) assignment fee. 
Upon such assignment, the qualified licensee becomes the permanent pos- 
sessor of the assigned license number. Notwithstanding the foregoing, the 
license number may be assigned only to a qualified licensee who has been 
employed by the initial licensee’s plumbing and heating company for at least 
10 years or is a lineal relative, sibling, first cousin, nephew, niece, daughter- 
in-law, son-in-law, brother-in-law, or sister-in-law of the initial licensee. Each 
successive licensee to whom a license number is assigned under this subsection 
may assign the license number in the same manner as provided in this 
subsection. 

(f) Repealed by Session Laws 1971, c. 768, s. 4. 
(g) The Board may, in its discretion, grant to plumbing, heating, or fire 

sprinkler contractors licensed by other states license of the same or equivalent 
classification without written examination upon receipt of satisfactory proof 
that the qualifications of such applicants are substantially equivalent to the 
qualifications of holders of similar licenses in North Carolina and upon 
payment of the usual license fee. 

(h) Expired December 31, 1993. 
(i) The provisions of this Article shall not apply to a retailer, as defined in 

G.S. 105-164.3(35), who, in the ordinary course of business, enters into a 
transaction with a buyer in which the retailer of a water heater sold for 
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installation in a one- or two-family residential dwelling contracts with a 

licensee under this Article to provide the installation services for the water 

heater if the retail sales and installation contract with the buyer is signed by 

the buyer, the retailer, and the licensee and bears the licensee’s license number 

and telephone number. All installation services rendered by the licensee in 

connection with any such contract must be performed in compliance with all 

building code, permit, and inspection requirements. 

(j) The provisions of this Article shall not apply to a person primarily 

engaged in the retail sale of goods and services who contracts for or arranges 

financing for the sale and installation of a single-family residential heating or 

cooling system for which a license to install such system is required under this 

Article, provided all of the following requirements are met: 

(1) No contract or proposal for sale or installation may be presented to or 

signed by the buyer unless either (i) the specifications for and design 

of the system have been first reviewed and approved by an employee 

of the retail seller who is licensed under this Article or (i) the 

specifications for and design of the system have been first reviewed 

and approved by the person licensed under this Article who will install 

the system, if the installer is not an employee of the retail seller. This 

subdivision does not prohibit the retailer from providing a written 

estimate to a potential buyer so long as no contract or proposal for 

contract is presented or signed prior to the review and approval 

required by this subsection. 
(2) The person installing the system is licensed under this Article. 

(3) The contract for sale and for installation is signed by the buyer, by an 

authorized representative of the retail seller, and by the licensed 

contractor and contains the contractor’s name, license number, and 

telephone number and the license number of the person approving the 

system design specifications. 
(4) Installation services are performed in compliance with all applicable 

building codes, manufacturer’s installation instructions, and permit 

and inspection requirements. 
(5) The retailer provides, in addition to any other warranties it may offer 

with respect to the system itself, a warranty for a period of at least one 

year for any defects in installation. 

(k) The provisions of subsections (i) and (j) of this section shall not apply to 

a system meeting the definition of subdivision (avd rot thisisection: (193 1c. 

52, s. 6; 1939, c. 224, s. 3; 1951, c. 953, ss. 1, 2; 1953, c. 254, s. PrASle venice (TAU) 

gs. 1-6; 1971, c. 768, ss. 2-4; 1973, c. 1204; 1979, c. 834, ss. 4-7; 1981, c. 332, s. 

1; 1983, c. 569, ss. 1, 2; 1989, c. 623, s. 1; 1989 (Reg. Sess., 1990), c. 842, s. 3; 

6,978, s. 2; 1991, c. 355, s. 1; c. 507, s. 1; c. 761, s. 13; 1993, ¢. Tense lt 1997-293) 

s. 1; 1997-382, ss. 1, 4; 2001-270, s. 2; 2002-159, s. 36(a); 2003-2, s. 1; 2003-31, 

ss. 1-3.1; 2004-203, s. 69; 2005-131, s. 1; 2005-289, s. 3.) 

Editor’s Note. — Session Laws 2003-31, subdivision (b)(6), added the present second, 

which amended this section, contained two sec- third, fifth, and eighth sentences; and, in the 

tions denominated as “(3).” Session Laws 2004- last sentence, inserted “any part of” preceding 

203, s. 69, amended Session Laws 2003-31 to “the examination” and added “or wait one year 

redesignate the second section (3) as section before retaking any portion of the examination” 

(3..E). at the end. 

Effect of Amendments. — Session Laws Session Laws 2005-287, s. 3, effective August 

2005-131, s. 1, effective January 1, 2006, in 22, 2005, added subsection (c2). 

CASE NOTES 

Validity of Classification of Subjects of of taxation, provided for in this section, is not 

Taxation. — If the classification of the subjects arbitrary and unjust it cannot be regarded in 
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law as a breach of the rule of uniformity. 
Classification by population is not in itself 
arbitrary, unreasonable, or unjust. Roach v. 
City of Durham, 204 N.C. 587, 169 S.E. 149 
(1933). 
A journeyman plumber, duly licensed un- 

der the ordinances of a municipality, who fur- 
nishes no materials, supplies or fixtures, but 
merely attaches or replaces fixtures, and does 
not install plumbing systems or make substan- 
tial alterations thereof, is not engaged in car- 
rying on the business of plumbing and heating 
contracting within this section, since plumbing 

CH. 87. CONTRACTORS §87-22 

is defined in the act in terms of the “plumbing 
system” and the act refers to plumbing and 
heating “contractors,” and even granting that 
the definition in the act is ambiguous and is 
susceptible to a construction which would in- 
clude journeyman plumbers, the court could 
not adopt such construction, since the statute 
must be given that construction which is favor- 
able to defendant and tends least to interfere 
with personal liberty. State v. Mitchell, 217 
N.C. 244, 7 S.E.2d 567 (1940). 

Cited in Pippen v. Scales, 822 F. Supp. 305 
(M-D.N ‘C. 1993): 

OPINIONS OF ATTORNEY GENERAL 

Applicability of Licensing Require- 
ments to Property Owners. — The licensing 
requirements of Article 2, Chapter 87 for 
plumbing contractors are not applicable to a 
property owner who installs pipe from an exist- 

ing well to a mobile home connection point and 
sewage lines from a mobile home connection 
point to an existing septic tank facility. See 
opinion of Attorney General to Honorable W.G. 
Smith, 45 N.C.A.G. 176 (1975). 

§ 87-22. License fee; expiration and renewal; reinstate- 
ment. 

All persons, firms, or corporations engaged in the business of either 
plumbing or heating contracting, or both, shall pay an annual license fee not to 
exceed one hundred fifty dollars ($150.00). The annual fee for a piping or 
restricted classification license shall not exceed that for a plumbing or heating 
license. All persons, firms, or corporations engaged in the business of fire 
sprinkler contracting shall pay an initial application fee not to exceed seventy- 
five dollars ($75.00) and an annual license fee not to exceed three hundred 
dollars ($300.00). In the event the Board refuses to license an applicant, the 
license fee deposited shall be returned by the Board to the applicant. All 
licenses shall expire on the last day of December in each year following their 
issuance or renewal. Persons who obtain a license by passing an examination 
on or after October 1 of any year may receive a license for the remainder of the 
year by paying one-half of the usual license fee for that classification of license. 
It shall be the duty of the secretary and treasurer to send by United States 
mail or e-mail to every licensee registered with the Board, notice to the 
licensee’s last known address reflected on the records of the Board of the 
amount of fee required for renewal of license, the notice to be mailed at least 
one month in advance of the expiration of the license. The Board may require 
payment of all unpaid annual fees before reissuing a license. In the event of 
failure on the part of any person, firm or corporation to renew the license 
certificate annually and pay the required fee during the month of January in 
each year, the Board shall increase the license fee by twenty-five dollars 
($25.00) to cover any additional expense associated with late renewal. The 
Board shall require reexamination upon failure of a licensee to renew license 
within three years after expiration. The Board may adopt regulations requir- 
ing attendance at programs of continuing education as a condition of license 
renewal. A licensee employed full time as a local government plumbing, 
heating, or mechanical inspector and holding qualifications from the Code 
Officials Qualifications Board may renew the license at a fee not to exceed 
twenty-five dollars ($25.00). (1931, c. 52, s. 7; 1939, c. 224, s. 4; 1971, c. 768, s. 
OspLO1 Dc Sa4 as 04 081 C 3320s. 25 089, Cable eel Elo OU hemoecsaLoou. 
©..842,155 4:41 997-38824s52 2: 2001-270-05.. 35 2005-13 esas) 
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Editor’s Note. — Session Laws 2001-270, s. 

5, provides: “Notwithstanding G.S. 87-22 and 
G.S. 87-22.1, as enacted [amended] in Sections 

3 and 4 of this act, after this act becomes 

effective and until changed by permanent rule 
of the Board, the annual license fee shall be one 

ART. 2. PLUMBING AND HEATING CONTRACTORS §87-22.2 

hundred dollars ($100.00) and the application 
and examination fee shall be eighty dollars 

($80.00).” 
Effect of Amendments. — Session Laws 

2005-131, s. 2, effective January 1, 2006, added 

the present sixth sentence. 

CASE NOTES 

Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418 (2003). 

§ 87-22.1. Examination fees; funds disbursed upon war- 

rant of chairman and secretary-treasurer. 

The Board shall charge a nonrefundable application and examination fee not 

to exceed one hundred fifty dollars ($150.00) for each examination or any part 

of an examination, and the funds collected shall be disbursed upon warrant of 

the chairman and secretary-treasurer, to partially defray general expenses of 

the Board. The application and examination fee shall be retained by the Board 

whether or not the applicant is granted a license. Until changed by the Board 

pursuant to rules adopted by the Board, the fee for each examination or any 

part taken on a particular day shall be one hundred dollars ($100.00). (1959, c. 

865, s. 2; 1989, c. 623, s. 3; 2001-270, s. 4; 2005-131, s. a) 

Editor’s Note. — Session Laws 2001-270, s. 

5, provides: “Notwithstanding G.S. 87-22 and 

G.S. 87-22.1, as enacted [amended] in Sections 

3 and 4 of this act, after this act becomes 

effective and until changed by permanent rule 

of the Board, the annual license fee shall be one 

hundred dollars ($100.00) and the application 

and examination fee shall be eighty dollars 

($80.00).” 

Effect of Amendments. — Session Laws 

2005-131, s. 3, effective January 1, 2006, in- 

serted “or any part of an examination” near the 

middle of the first sentence and added the last 

sentence. 

§ 87-22.2. Licensing of nonresidents. 

(a) Definitions. — The following definitions apply in this section: 

(1) Delinquent income tax debt. — The amount of income tax due as 

stated in a final notice of assessment issued to a taxpayer by the 

Secretary of Revenue when the taxpayer no longer has the right to 

contest the amount. 

(2) Foreign corporation. — Defined in G.S. 55-1-40. 

(3) Foreign entity. — A foreign corporation, a foreign limited lability 

company, or a foreign partnership. 

(4) Foreign limited liability company. — Defined in G.S. 57C-1-03. 

(5) Foreign partnership. — Either of the following that does not have a 

permanent place of business in this State: 

a. A foreign limited partnership as defined in G.S. 59-102. 

b. Ageneral partnership formed under the laws of a jurisdiction other 

than this State. 

(b) Licensing. — The Board shall not issue a license for a foreign corporation 

unless the corporation has obtained a_ certificate of authority from the 

Secretary of State pursuant to Article 15 of Chapter 55 of the General Statutes. 

The Board shall not issue a license for a foreign limited hability company 

unless the company has obtained a certificate of authority from the Secretary 

of State pursuant to Article 7 of Chapter 57C of the General Statutes. 

(c) Information. — Upon request, the Board shall provide the Secretary of 

Revenue on an annual basis the name, address, and tax identification number 

33 



§87-23 CH. 87. CONTRACTORS §87-24 

of every nonresident individual and foreign entity licensed by the Board. The 
information shall be provided in the format required by the Secretary of 
Revenue. 

(d) Delinquents. — If the Secretary of Revenue determines that any 
nonresident individual or foreign corporation licensed by the Board, a member 
of any foreign limited liability company licensed by the Board, or a partner in 
any foreign partnership licensed by the Board, owes a delinquent income tax 
debt, the Secretary of Revenue may notify the Board of these nonresident 
individuals and foreign entities and instruct the Board not to renew their 
licenses. The Board shall not renew the license of such a nonresident 
individual or foreign entity identified by the Secretary of Revenue unless the 
Board receives a written statement from the Secretary that the debt either has 
been paid or is being paid pursuant to an installment agreement. (1998-162, ss. 
by by) 

§ 87-23. Revocation or suspension of license for cause. 

(a) The Board shall have power to revoke or suspend the license of or order 
the reprimand or probation of any plumbing, heating, or fire sprinkler 
contractor, or any combination thereof, who is guilty of any fraud or deceit in 
obtaining or renewing a license, or who fails to comply with any provision or 
requirement of this Article, or the rules adopted by the Board, or for gross 
negligence, incompetency, or misconduct, in the practice of or in carrying on 
the business of a plumbing, heating, or fire sprinkler contractor, or any 
combination thereof, as defined in this Article. Any person may prefer charges 
of such fraud, deceit, gross negligence, incompetency, misconduct, or failure to 
comply with any provision or requirement of this Article, or the rules of the 
Board, against any plumbing, heating, or fire sprinkler contractor, or any 
combination thereof, who is licensed under the provisions of this Article. All of 
the charges shall be in writing and investigated by the Board. Any proceedings 
on the charges shall be carried out by the Board in accordance with the 
provisions of Chapter 150B of the General Statutes. 

(b) The Board shall adopt and publish guidelines, consistent with the 
provisions of this Chapter, governing the suspension and revocation of licenses. 

(c) The Board shall establish and maintain a system whereby detailed 
records are kept regarding complaints against each licensee. (1931, c. 52, s. 8; 
19398602246) 5;:1953) cul 041s O10 73 Cel bolas 231079 2Ce 604 so ele one 
CuozZiaess Pab9S9 (Res scesss 1990) rerS42.56. 071199 7-357 4ce-) 

CASE NOTES 

Purpose of Law. — The manifest purpose of — v. City of Durham, 204 N.C. 587, 169 S.E. 149 
the law is to promote the health, comfort, and (1983). 

safety of the people by regulating plumbing and Cited in Pippen v. Scales, 822 F. Supp. 305 
heating in public and private buildings. Roach (M.D.N.C. 1993). 

§ 87-24. Reissuance of revoked licenses; replacing lost or 
destroyed license. 

The Board may in its discretion reissue license to any person, firm or 
corporation whose license may have been revoked: Provided, four or more 
members of the Board vote in favor of such reissuance for reasons deemed 
sufficient by the Board. A new certificate of registration to replace any license 
which may be lost or destroyed may be issued subject to the rules and 
regulations of the Board. (1931, c. 52, s. 9; 1989 (Reg. Sess., 1990), c. 842, s. 6.) 
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§ 87-25. Violations made misdemeanor; employees of lic- 

ensees excepted. 

Any person, firm or corporation who shall engage in or offer to engage in, or 

carry on the business of plumbing, heating, or fire sprinkler contracting, or any 

combination thereof, as defined in G.S. 87-21, without first having been 

licensed to engage in such business, or businesses, as required by the 

provisions of this Article; or any person, firm or corporation holding a limited 

plumbing or heating license under the provisions of this Article who shall 

practice or offer to practice or carry on any type of plumbing or heating 

contracting not authorized by said limited license; or any person, firm or 

corporation who shall give false or forged evidence of any kind to the Board, or 

any member thereof, in obtaining a license, or who shall falsely impersonate 

any other practitioner of like or different name, or who shall use an expired or 

revoked license, or who shall violate any of the provisions of this Article, shall 

be guilty of a Class 2 misdemeanor. An employee in the course of his work as 

a bona fide employee of a licensee of the Board shall not be construed to have 

engaged in the business of plumbing, heating, or fire sprinkler contracting, as 

the case may be. (1931, c. 52, s. 10; 1939, c. 224, s. 6; 1989, c. 623, s. 4; 1989 

a Sess., 1990), c. 842, s. 7; 1993, c. 539, s. 604; 1994, Ex. Sess., c. 24, s. 

14(c).) 

CASE NOTES 

Acts Not Constituting Contracting. —A Board of Examiners of Plumbing and Heating 

journeyman plumber, contracting and agreeing 

with various persons to perform labor required 

to install certain plumbing at a stipulated lump 

sum price, and who does not maintain a fixed 

place of business or sell or contract to furnish 

materials, supplies or fixtures of any kind, and 

who fails to obtain a license from the State 

Contractors, is not guilty of a misdemeanor 

under the provisions of this section, since his 

occupation does not constitute carrying on the 

“business of plumbing and heating contracting” 

within the meaning of the penal provisions of 

the statute. State v. Ingle, 214 N.C. 276, 199 

5.E. 10 (1938). 

§ 87-25.1. Board may seek injunctive relief. 

Whenever it appears to the Board 

violating any of the provisions of this 
that any person, firm or corporation is 

Article or of the rules and regulations of 

the Board promulgated under this Article, the Board may apply to the superior 

court for a restraining order and injunction to restrain the violation; and the 

superior courts have jurisdiction to grant the requested relief, irrespective of 

whether or not criminal prosecution has been instituted or administrative 

sanctions imposed by reason of the vio lation. The venue for actions brought 

under this subsection shall be the superior court of any county in which such 

acts are alleged to have been committed or in the county where the defendants 

in such action reside. (1979, c. 834, s. 11.) 

§ 87-26. Corporations; partnerships; persons doing busi- 

ness under trade name. 

(a) A license may be issued in the name of a corporation, provided, one or 

more officers, or full time employee or employees, or both, empowered to act for 

the corporation, are licensed in accordance with the provisions of this Article; 

and provided such officers or employee or employees shall execute contracts to 

the extent of their license qualifications in the name of the said corporation and 

exercise general supervision over the work done thereunder. 

(b) A license may be issued in the name of a partnership provided one or 

more general partners, or full time employee or employees empowered to act 
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for the partnership, are licensed in accordance with the provisions of this 
Article, and provided such general partners or employee or employees shall 
execute contracts to the extent of their license qualifications in the name of the 
said partnership, and exercise general supervision over the work done there- 
under. 

(c) A license may be issued in an assumed or designated trade name, 
provided the owner of the business conducted thereunder, or full time em- 
ployee or employees empowered to act for the owner, are licensed in accordance 
with the provisions of this Article; and such owner or employee or employees 
shall execute contracts to the extent of their license qualifications, in the said 
trade name, and exercise general supervision over the work done thereunder. 

(d) Acertificate of license may be issued in accordance with the provisions of 
this Article upon payment of the annual license fee by such corporation, 
partnership, or owner of the business conducted under an assumed or 
designated trade name, as the case may be, and the names and qualifications 
of individual licensee or licensees connected therewith shall be indicated on the 
aforesaid license. 

(e) It shall be necessary that persons licensed in accordance with the 
provisions of this section shall exercise general supervision over contracts to 
completion, (1931.c1 52, Ss. 127 1939) ¢ 227437 So 19057) colo SLOG uC. Umer 

§ 87-27. License fees payable in advance; application of. 

All license fees shall be paid in advance to the secretary and treasurer of the 
Board and by him held as a fund for the use of the Board. The compensation 
and expenses of the members of the Board as herein provided, the salaries of 
its employees, the costs of continuing educational programs for licensees and 
applicants, and all expenses incurred in the discharge of its duties under this 
Article shall be paid out of such fund, upon the warrant of the chairman and 
secretary and treasurer. (1931, coo2, Sa1351933 Nc. 0771939) C 2244609 shoo 
Gy 2941673 19594C7 805, Sale l9799c. 55443105) 

CASE NOTES 

It is obvious that the pervading intent of in our opinion it appears by implication that 
this section is to provide for the mainte- the exercise of such power was intended. Roach 
nance of the Board and not toimposeataxas _ v. City of Durham, 204 N.C. 587, 169 S.E. 149 
a part of the general revenue of the State and (1933). 

thereby exclude the operation of the police Cited in Muse v. Morrison, 234 N.C. 195, 66 
power. It is true that the act does not inexpress 6 2d 783 (1951). 
words authorize the exercise of this power, but 

§ 87-27.1. Public awareness program. 

The Board shall establish and implement a public awareness program to 
inform the general public of the purpose and function of the Board. (1979, c. 
634.6. 11") 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 
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ARTICLE 3. 

Tile Contractors. 

$§ 87-28 through 87-38: Repealed by Session Laws 1977, c. 143. 

ARTICLE 4. 

Electrical Contractors. 

§ 87-39. Board of Examiners; appointment; terms; chair- 

man; meetings; quorum; principal office; com- 

pensation; oath. 

(a) The State Board of Examiners of Electrical Contractors shall continue as 

the State agency responsible for the licensing of persons engaging in electrical 

contracting within this State, and shall consist of one member from the North 

Carolina Department of Insurance to be designated by the Commissioner of 

Insurance; one member who has satisfied the requirements for an unlimited 

license as defined in G.S. 87-43.3 and who is a representative of the North 

Carolina Association of Electrical Contractors to be designated by the govern- 

ing body of that organization; and five members to be appointed by the 

Governor: one from the faculty of The Greater University of North Carolina 

who teaches or does research in the field of electrical engineering, one who is 

serving as a chief electrical inspector of a municipality or county in North 

Carolina, one who has satisfied the requirements for an unlimited license as 

defined in G.S. 87-43.3 and who is a representative of the Carolinas Electrical 

Contractors Association operating a sole proprietorship, partnership or corpo- 

ration located in North Carolina which is actively engaged in the business of 

electrical contracting, and two who have no ties with the construction industry 

and who represent the interest of the public at large. 

(b) Members of the Board shall serve staggered seven-year terms. Each 

member shall serve until his or her successor is designated or appointed, and 

is duly qualified. Vacancies occurring during a term shall be filled for the 

remainder of that term by the authority that designated or appointed the 

departing member. 
(c) Members of the Board shall not serve consecutive, complete terms. For 

purposes of this subsection, only a term of less than seven years that results 

from the filling of a vacancy is an incomplete term; a term of less than seven 

years that results from the successor’s late designation or appointment is not 

an incomplete term. 
(d) All members shall be residents of North Carolina during their tenure on 

the Board. Any member of the Board may be removed by the authority that 

designated or appointed that member for misconduct, incompetency, or neglect 

of duty. 
(e) The Board shall hold regular meetings quarterly and may hold meetings 

on call of the chair. The chair shall be required to call a special meeting upon 

written request by two members of the Board. At its regular first quarter 

meeting, the Board shall elect from its membership a chair and a vice-chair, 

each to serve for one year. Four members of the Board shall constitute a 

quorum. The principal office of the Board shall be at such place as shall be 

designated by a majority of the members thereof. Payment of compensation 

and reimbursement of expenses of Board members shall be governed by G.S. 

93B-5. 
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(f) Before entering upon the performance of his or her duties hereunder, 
each member of the Board shall take and file with the Secretary of State an 
oath in writing to properly perform the duties of his or her office as a member 
of the Board, and to uphold the Constitution of North Carolina and the 
Constitution of the United’States, (937%) c, 377s. 1; 1969) c) 669 sls 19 (Onc 
904 ssones LISO Rc OO tow be lOOS Candace ly) 

Cross References. — As to Highway Fund 
and Highway Trust Fund Small Project Bid- 
ding, see G.S. 136-28.10. 

Editor’s Note. — Session Laws 1995, c. 114, 

s. 5, effective January 1, 1997, provides that, 
notwithstanding the provisions of G.S. 87-39 to 
the contrary, the terms of members serving on 
the Board on January 1, 1997 shall expire upon 
completion of those terms. The following expi- 
ration of terms shall apply: the term of one 
member who represents the interest of the 

public at large on June 30, 2004; the represen- 
tative of the Association of Electrical Contrac- 
tors on June 30, 2005; the chief electrical in- 

spector of a municipality or county on June 30, 
2006; and the remaining appointments seven 
years after their successors’ terms expire. 
Thereafter all terms shall be seven years. Mem- 
bers serving terms less than seven years are 
not serving complete terms and are eligible for 
redesignation or appointment to the Board. 

§ 87-40. Secretary-treasurer. 

At its regular first quarter meeting, the Board shall appoint a secretary- 
treasurer to serve for one year. The secretary-treasurer need not be a member 
of the Board, and the Board is authorized to employ a full-time secretary- 
treasurer and such other assistants and to make such other expenditures as 
may be necessary to the proper performance of the duties of the Board under 
this Article. The compensation and the duties of the secretary-treasurer shall 
be fixed by the Board, and the secretary-treasurer shall give bond in such sum 
and form as the Board shall require for the faithful performance of duty. The 
secretary-treasurer shall keep a record of the proceedings of said Board and 
shall receive and account for all moneys derived from the operations of the 
Board under this Article. (1937, c. 87, ss. 2; 3; 1969, ¢. 669, s. 1; 1995)'c) 11443 
aH) 

§ 87-41. Seal of Board. 

The Board shall adopt a seal for its own use, and the secretary-treasurer 
shall have charge and custody thereof. The seal shall have inscribed thereon 
the words “Board of Examiners of Electrical Contractors, State of North 
Carolan #19371, C101, Gaon tO OCs OOU=cusls) 

§ 87-41.1. Definitions. 

As used in this Article, unless the context requires otherwise: 
(1) A “qualified individual” is an individual who is qualified in a specific 

license classification as a result of having taken and passed the 
qualifying examination required by this Article for such a classifica- 
noe and who has been certified as such by the Board pursuant to G.S. 
7-42, 

(2) A “listed qualified individual” is a qualified individual whose name is 
listed on a license issued by the Board. A listed qualified individual 
has the specific duty and authority to supervise and direct electrical 
contracting done by or in the name of a licensee of the Board on whose 
license the qualified individual is so listed. 

(3) Alicensee of the Board is a person listed pursuant to subsection (2), or 
a partnership, firm or corporation that regularly employs at least one 
listed qualified individual and which has been issued a license by the 
Board. (1989, c. 709, s. 2.) 
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§ 87-42. Duties and powers of Board. 

In order to protect the life, health and property of the public, the State Board 

of Examiners of Electrical Contractors shall provide for the written examina- 

tion of all applicants for certification as a qualified individual, as defined in 

G.S. 87-41.1. The Board shall receive all applications for certification as a 

qualified individual and all applications for licenses to be issued under this 

Article, shall examine all applicants to determine that each has met the 

requirements for certification and shall discharge all duties enumerated in this 

Article. Applicants for certification as a qualified individual must be at least 18 

years of age and shall be required to demonstrate to the satisfaction of the 

Board their good character and adequate technical and practical knowledge 

concerning the safe and proper installation of electrical work and equipment. 

The examination to be given for this purpose shall include, but not be limited 

to, the appropriate provisions of the National Electrical Code as incorporated 

in the North Carolina State Building Code, the analysis of electrical plans and 

specifications, estimating of electrical installations, and the fundamentals of 

the installation of electrical work and equipment. Certification of qualified 

individuals shall be issued in the same classifications as provided in this 

Article for license classifications. The Board shall prescribe the standards of 

knowledge, experience and proficiency to be required of qualified individuals, 

which may vary for the various license classifications. The Board shall issue 

certifications and licenses to all applicants meeting the requirements of this 

Article and of the Board upon the receipt of the fees prescribed by G.S. 87-44. 

The Board shall have power to make rules and regulations necessary to the 

performance of its duties and for the effective implementation of the provisions 

of this Article. The Board shall have the power to administer oaths and issue 

subpoenas requiring the attendance of persons and the production of papers 

and records before the Board in any hearing, investigation, or proceeding 

conducted by it. Members of the Board’s staff or the sheriff or other appropriate 

official of any county of this State shall serve all notices, subpoenas, and other 

papers given to them by the Chairman for service in the same manner as 

process issued by any court of record. Any person who neglects or refuses to 

obey a subpoena issued by the Board shall be suilty of a Class 1 misdemeanor. 

The Board shall have the power to acquire, rent, encumber, alienate, and 

otherwise deal with real property in the same manner as a private person or 

corporation, subject only to approval of the Governor and the Council of State. 

Collateral pledged by the Board for an encumbrance 1s limited to the assets, 

income, and revenues of the Board. The Board shall keep minutes of all its 

proceedings and shall keep an accurate record of receipts and disbursements 

which shall be audited at the close of each fiscal year by a certified public 

accountant, and the audit report shall be filed with the State of North Carolina 

in accordance with Chapter 93B of the General Statutes. (1937, c. Sijese4; 

1969, c. 669, s. 1; 1989, c. 709, s. 3; 1993, c. 539, s. 605; 1994, Ex. Sess., c. 24, 

etda(ey2001-159,s. 1.) 

§ 87-43. Electrical contracting defined; licenses. 

Electrical contracting shall be defined as engaging or offering to engage in 

the business of installing, maintaining, altering or repairing any electric work, 

wiring, devices, appliances or equipment. No person, partnership, firm or 

corporation shall engage, or offer to engage, in the business of electrical 

contracting within the State of North Carolina without having received a 

license in the applicable classification described in G.S. 87 -43.3 from the State 

Board of Examiners of Electrical Contractors in compliance with the provisions 

of this Article, regardless of whether the offer was made or the work was 

39 



§87-43.1 CH. 87. CONTRACTORS $87-43.1 

performed by a qualified individual as defined in G.S.87-41.1. In each separate 
place of business operated by an electrical contractor at least one listed 
qualified individual shall be regularly on active duty and shall have the specific 
duty and authority to supervise and direct all electrical wiring or electrical 
installation work done or made by such separate place of business. Every 
person, partnership, firm or corporation engaging in the business of electrical 
contracting shall display a current certificate of license in his principal place of 
business and in each branch place of business which he operates. Licenses 
issued hereunder shall be signed by the chairman and the secretary-treasurer 
of the Board, under the seal of the Board. A registry of all licenses issued to 
electrical contractors shall be kept by the secretary-treasurer of the Board, and 
said registry shall be open for public inspection during ordinary business 
hours? (19377¢.'87,s. 5; 1951667650) ss) 1-2/2) 19537) 595; 196197 biGaalaG?: 
GP O69Ns, bP 19S9rce 109 es: Ay) 

§ 87-43.1. Exceptions. 

The provisions of this Article shall not apply: 
(1) To the installation, construction or maintenance of facilities for pro- 

viding electric service to the public ahead of the point of delivery of 
electric service to the customer; 

(2) To the installation, construction, maintenance, or repair of telephone, 
telegraph, or signal systems, by public utilities, or their corporate 
affiliates, when said work pertains to the services furnished by said 
public utilities; 

(3) To any person in the course of his work as a bona fide employee of a 
licensee of this Board; 

(4) To the installation, construction or maintenance of electrical equip- 
ment and wiring for temporary use by contractors in connection with 
the work of construction; 

(5) To the installation, construction, maintenance or repair of electrical 
wiring, devices, appliances or equipment by persons, firms or corpo- 
rations, upon their own property when such property is not intended 
at the time for rent, lease, sale or gift, who regularly employ one or 
more electricians or mechanics for the purpose of installing, main- 
taining, altering or repairing of electrical wiring, devices or equip- 
ment used for the conducting of the business of said persons, firms or 
corporations; 

(5a) To any person who is himself and for himself installing, maintaining, 
altering or repairing electric work, wiring, devices, appliances or 
equipment upon his own property when such property is not intended 
at the time for rent, lease, or sale; 

(6) To the installation, construction, maintenance or repair of electrical 
wiring, devices, appliances or equipment by State institutions and 
private educational institutions which maintain a private electrical 
department; 

(7) To the replacement of lamps and fuses and to the installation and 
servicing of cord-connected appliances and equipment connected by 
means of attachment plug-in devices to suitable receptacles which 
have been permanently installed or to the servicing of appliances 
connected to a permanently installed junction box. This exception 
does not apply to permanently installed receptacles or to the instal- 
lationvot theyjunctionvbox6(193 74, cas fess os L995 teemGb UM scl oe 
1953) ¢7595;)1961,c) 1165; 1969).c. 669).s; 1, 197 9Nc; 90445554-7)) 
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§ 87-43.2. Issuance of license. 

(a) Aperson, partnership, firm, or corporation shall be eligible to be licensed 

as an electrical contractor and to have such license renewed, subject to the 

provisions of this Article, provided: 
(1) At least one listed qualified individual shall be regularly employed by 

the applicant at each separate place of business to have the specific 

duty and authority to supervise and direct electrical contracting done 

by or in the name of the licensee; 
(2) An application is filed with the Board which contains a statement of 

ownership, states the names and official positions of all employees 

who are listed qualified individuals and provides such other informa- 

tion as the Board may reasonably require; 
(3) The applicant, through an authorized officer or owner, shall agree in 

writing to report to the Board within five days any additions to or loss 

of the employment of listed qualified individuals; and 

(4) The applicant furnishes, upon the initial application for a license, a 

bonding ability statement completed by a bonding company licensed 

to do business in North Carolina, verifying the applicant’s ability to 

furnish performance bonds for electrical contracting projects having a 

value in excess of twenty-five thousand dollars ($25,000) for the 

intermediate license classification and in excess of seventy-five thou- 

sand dollars ($75,000) for the unlimited license classification. In leu 

of furnishing the bonding ability statement, the applicant may submit 

for evaluation and specific approval of the Board other information 

certifying the adequacy of the applicant’s financial ability to engage in 

projects of the license classification applied for. The bonding ability 

statement or other financial information must be submitted in the 

same name as the license to be issued. If the firm for which a license 

application is filed is owned by a sole proprietor, the bonding ability 

statement or other financial information may be furnished in either 

the firm name or the name of the proprietor. However, if the applica- 

tion is submitted in the name of a sole proprietor, the applicant shall 

submit information verifying that the person in whose name the 

application is made is in fact the sole proprietor of the firm. 

(5) Repealed by Session Laws 1989, c. 709, s. 5. 

(b) A license shall indicate the names and classifications of all listed 

qualified individuals employed by the applicant. A license shall be cancelled if 

at any time no listed qualified individual is regularly employed by the 

applicant; provided, that work begun prior to such cancellation may be 

completed under such conditions as the Board shall direct; and provided 

further that no work for which a license is required under this Article may be 

bid for, contracted for or initiated subsequent to such cancellation until said 

license is reinstated by the Board. (1937, c. 87, s. 5; 1951, c. 650, ss. 1-21; 1953, 

c. 595; 1961, c. 1165; 1969, c. 669, s. 1; 1989, c. 709, s. 5; 1995, c. AOS), Se 

135.2(e).) 

§ 87-43.3. Classification of licenses. 

An electrical contracting license shall be issued in one of the following 

classifications: Limited, under which a licensee shall be permitted to engage in 

a single electrical contracting project of a value not in excess of twenty-five 

thousand dollars ($25,000) and on which the equipment or installation in the 

contract is rated at not more than 600 volts; Intermediate, under which a 

licensee shall be permitted to engage in a single electrical contracting project 

of a value not in excess of seventy-five thousand dollars ($75,000); Unlimited, 

Al 



§87-43.4 CH. 87. CONTRACTORS §87-44 

under which a licensee shall be permitted to engage in any electrical contract- 
ing project regardless of value; and such other special Restricted classifications 
as the Board may establish from time to time to provide, (i) for the licensing of 
persons, partnerships, firms or corporations wishing to engage in special 
restricted electrical contracting, under which license a licensee shall be 
permitted to engage only in a specific phase of electrical contracting of a 
special, limited nature, and (ii) for the licensing of persons, partnerships, firms 
or corporations wishing to engage in electrical contracting work as an inciden- 
tal part of their primary business, which is a lawful business other than 
electrical contracting, under which license a licensee shall be permitted to 
engage only in a specific phase of electrical contracting of a special, limited 
nature directly in connection with said primary business. The Board may 
establish appropriate standards for each classification, such standards not to 
be inconsistent with the provisions of G.S. 87-42. (1969, c. 669, s. 1; 1973, c. 
1228-98. 1; 1975164291959) C77 00;tSi06 91 995.24 11 4545,.65) 

§ 87-43.4. Residential dwelling license. 

There is hereby created a separate license for electrical contractors which 
shall permit an electrical contractor to engage in electrical contracting projects 
pertaining to single-family detached residential dwellings. The value of a 
single project pertaining to a single-family detached residential dwelling shall 
not be in excess of the maximum value, established in G.S. 87-43.3, of a single 
project engaged in by a licensee with a license classified as limited. The Board 
shall establish appropriate standards for this new license. The standards of 
knowledge, experience and proficiency shall be those appropriate for that 
licenses (loo. eulo4o Lo05, Calla oe oy) 

§ 87-44. Fees; license term. 

The Board shall collect a fee from each applicant before granting or renewing 
a license under the provisions of this Article; the annual license fee for the 
limited classification shall not exceed one hundred dollars ($100.00) for each 
principal and each branch place of business; the annual license fee for the 
intermediate classification shall not exceed one hundred fifty dollars ($150.00) 
for each principal and each branch place of business; the annual license fee for 
the unlimited classification shall not exceed two hundred dollars ($200.00) for 
each principal and each branch place of business; and the annual license fee for 
the special restricted classifications and for the single-family detached resi- 
dential dwelling license shall not exceed one hundred dollars ($100.00) for each 
principal and each branch place of business. 

The Board shall establish a system for the renewal of licenses with varying 
expiration dates. However, all licenses issued by the Board shall expire one 
year after the date of issuance. Licenses shall be renewed by the Board, subject 
to G.S. 87-44.1 and G.S. 87-47, after receipt and evaluation of a renewal 
application from a licensee and the payment of the required fee. The applica- 
tion shall be upon a form provided by the Board and shall require such 
information as the Board may prescribe. Renewal applications and fees shall 
be due 30 days prior to the license expiration date. 
Upon failure to renew by the expiration date established by the Board, the 

license shall be automatically revoked. This license may be reinstated by the 
Board, subject to G.S. 87-44.1 and G.S. 87-47, upon payment of the license fee, 
an administrative fee of twenty-five dollars ($25.00), and all fees for the lapsed 
period during which the person, partnership, firm or corporation engaged in 
electrical contracting, and, further, upon the satisfaction of such experience 
requirements during the lapse as the Board may prescribe by rule. 

The Board may collect fees from applicants for examinations in an amount 
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not to exceed one hundred twenty-five dollars ($125.00), except the fee for a 

specially arranged examination shall not exceed two hundred dollars 

($200.00). In addition, the Board may collect an examination review fee, not to 

exceed twenty-five dollars ($25.00), from failed examinees who apply for a 

supervised review of their failed examinations. (1937, c. 87, ss. 6, 7, 10; 1953, 

Ce LOA ee 1 069Nc 1609s 1973 rel 228 ese 197 ec, OUR Ss. LO ISS, 

Gali L989NC 709s. 4/2 2001-159; s2)) 

Editor’s Note. — Session Laws 2001-159, s. 
3, provides: “Notwithstanding G.S. 87-44, as 
enacted [amended] in Section 2 of this act, all 
licenses issued by the Board prior to the effec- 
tive date of this act shall expire on June 30, 
2001. The Board may renew some or all of the 
expired licenses for a period of more than one 
year to establish the system of staggered lh- 
cense renewal authorized in G.S. 87-44, as 
enacted [amended] in Section 2 of this act. 
Licensees whose licenses were renewed for 
more than one year shall pay the annual fee, as 
authorized in this section, and a prorated an- 
nual fee for any additional period of time be- 
yond 12 months. When the Board has fully 
implemented the system for staggered license 
renewals, the licensees shall pay only the an- 

nual fee. 
“Notwithstanding G.S. 87-44, as enacted 

[amended] in Section 2 of this act, the following 

fee amounts shall become effective July 1, 2001, 

and shall remain in effect until changed by 
permanent rule of the Board: 

“(1) The annual license fee for the limited 

classification shall be sixty dollars ($60.00). 

“(2) The annual license fee for the intermedi- 
ate classification shall be one hundred dollars 

($100.00). 
“(3) The annual license fee for the unlimited 

classification shall be one hundred fifty dollars 

($150.00). 
“(4) The annual license fees for the special 

restricted classification and for the single-fam- 
ily detached residential dwelling license shall 
be sixty dollars ($60.00). 

“(5) The examination fees for all examina- 
tions administered by the Board, whether writ- 
ten or by computer, shall be seventy-five dollars 
($75.00). 

CASE NOTES 

Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418 (2003). 

§ 87-44.1. Continuing education courses required. 

Beginning July 1, 1991, the Board may require as prerequisite to the annual 

renewal of a license that every listed qualified individual complete continuing 

education courses in subjects relating to electrical contracting to assure the 

safe and proper installation of electrical work and equipment in order to 

protect the life, health, and property of the public. The listed qualified 

individual shall complete, during the 12 months immediately preceding license 

renewal, a specific number of hours of continuing education courses approved 

by the Board prior to enrollment. The Board shall not require more than 10 

hours of continuing education courses per 12 months and such continuing 

education courses shall include those taught at a community college as 

approved by the Board. The listed qualified individual may accumulate and 

carry forward not more than two additional years of the annual continuing 

education requirement. Attendance at any course or courses of continuing 

education shall be certified to the Board on a form provided by the Board and 

shall be submitted at the time the licensee makes application to the Board for 

its license renewal and payment of its license renewal fee. This continuing 

education requirement may be waived by the Board in cases of certified illness 

or undue hardship as provided for in the Rules of the Board. (1989, c. 709, s. 8.) 

§ 87-44.2. Licensing of nonresidents. 

(a) Definitions. — The following definitions apply in this section: 

(1) Delinquent income tax debt. — The amount of income tax due as 

stated in a final notice of assessment issued to a taxpayer by the 
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Secretary of Revenue when the taxpayer no longer has the right to 
contest the amount. 

(2) Foreign corporation. — Defined in G.S. 55-1-40. 
(3) Foreign entity. — A foreign corporation, a foreign limited liability 

company, or a foreign partnership. 
(4) Foreign limited liability company. — Defined in G.S. 57C-1-03. 
(5) Foreign partnership. — Either of the following that does not have a 

permanent place of business in this State: 
a. A foreign limited partnership as defined in G.S. 59-102. 
b. Ageneral partnership formed under the laws of a jurisdiction other 

than this State. 
(b) Licensing. — The Board shall not issue a license for a foreign corporation 

unless the corporation has obtained a certificate of authority from the 
Secretary of State pursuant to Article 15 of Chapter 55 of the General Statutes. 
The Board shall not issue a license for a foreign limited liability company 
unless the company has obtained a certificate of authority from the Secretary 
of State pursuant to Article 7 of Chapter 57C of the General Statutes. 

(c) Information. — Upon request, the Board shall provide the Secretary of 
Revenue on an annual basis the name, address, and tax identification number 
of every nonresident individual and every foreign entity licensed by the Board. 
The information shall be provided in the format required by the Secretary of 
Revenue. 

(d) Delinquents. — If the Secretary of Revenue determines that any 
nonresident individual or foreign corporation licensed by the Board, a member 
of any foreign limited liability company licensed by the Board, or a partner in 
any foreign partnership licensed by the Board, owes a delinquent income tax 
debt, the Secretary of Revenue may notify the Board of these nonresident 
individuals and foreign entities and instruct the Board not to renew their 
licenses. The Board shall not renew the license of such a nonresident 
individual or foreign entity identified by the Secretary of Revenue unless the 
Board receives a written statement from the Secretary that the debt either has 
been paid or is being paid pursuant to an installment agreement. (1998-162, ss. 
Gaze) 

§ 87-45. Funds. 

The fees collected for examinations and licenses under this Article shall be 
used for the expenses of the State Board of Examiners of Electrical Contractors 
in carrying out the provisions of this Article. No expenses of the Board or 
compensation of any member or employee of the Board shall be payable out of 
the treasury of the State of North Carolina; and neither the Board nor any 
member or employee thereof shall have any power or authority to make or 
incur any expense, debt or other financial obligation binding upon the State of 
North Carolina. Any funds remaining in the hands of the secretary-treasurer 
to the credit of the Board after all expenses of the Board for the current fiscal 
year have been fully provided for shall be paid over to the North Carolina 
Engineering Foundation, Inc., for the benefit of the electrical engineering 
department of the Greater University of North Carolina. Provided, however, 
the Board shall have the right to maintain an amount, the cumulative total of 
which shall not exceed twenty percent (20%) of gross receipts for the previous 
fiscal year of its operation as a maximum contingency or emergency fund. 
SiC 5, ss 38 1 1909. GO ne 1) 

§ 87-46. Responsibility of licensee; nonliability of Board. 

Nothing in this Article shall relieve the holder or holders of licenses issued 
under the provisions hereof from complying with the building or electrical 
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codes or statutes or ordinances of the State of North Carolina, or of any county 

or municipality thereof now in force or hereafter enacted. Nothing in this 

Article shall be construed as relieving the holder of any license issued 

hereunder from responsibility or liability for negligent acts on the part of such 

holder in connection with electrical contracting work; nor shall the State Board 

of Examiners of Electrical Contractors be accountable in damages, or other- 

wise for the negligent act or acts of any holder of such license. (1937, c. 87, s. 

121969, .c:. 6695s: 1.) 

§ 87-47. Penalties imposed by Board; enforcement proce- 
dures. 

(a) Repealed by Session Laws 1989, c. 709, s. 9. 
(al) The following activities are prohibited: 

(1) Offering to engage or engaging in electrical contracting without being 

licensed. 
(2) Selling, transferring, or assigning a license, regardless of whether for 

a fee. 
(3) Aiding or abetting an unlicensed person, partnership, firm, or corpo- 

ration to offer to engage or to engage in electrical contracting. 

(4) Being convicted of a crime involving fraud or moral turpitude. 

(5) Engaging in fraud or misrepresentation to obtain a certification, 

obtain or renew a license, or practice electrical contracting. 
(6) Engaging in false or misleading advertising. 
(7) Engaging in malpractice, unethical conduct, fraud, deceit, gross neg- 

ligence, gross incompetence, or gross misconduct in the practice of 

electrical contracting. 
(a2) The Board may administer one or more of the following penalties if the 

applicant, licensee, or qualified individual has engaged in any activity prohib- 

ited under subsection (al) of this section: 
(1) Reprimand. 
(2) Suspension from practice for a period not to exceed 12 months. 

(3) Revocation of the right to serve as a listed qualified individual on any 

license issued by the Board. 
(4) Revocation of license. 
(5) Probationary revocation of license or the right to serve as a listed 

qualified individual on any license issued by the Board, upon condi- 

tions set by the Board as the case warrants, and revocation upon 

failure to comply with the conditions. 
(6) Revocation of certification. 
(7) Refusal to certify an applicant or a qualified individual. 

(8) Refusal to issue a license to an applicant. 
(9) Refusal to renew a license. 

(a3) In addition to administering a penalty under subsection (a2) of this 

section, the Board may assess a civil penalty of not more than one thousand 

dollars ($1,000) against a licensee or a qualified individual who has engaged in 

an activity prohibited under subsection (al) of this section or has violated 

another provision of this Article or a rule adopted by the Board. The clear 

proceeds of civil penalties collected under this subsection shall be remitted to 

the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 

In determining the amount of a civil penalty, the Board shall consider: 

(1) The degree and extent of harm to the public safety or to property, or 

the potential for harm. 
(2) The duration and gravity of the violation. 

(3) Whether the violation was committed willfully or intentionally, or 

reflects a continuing pattern. 
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(4) Whether the violation involved elements of fraud or deception either to 
the public or to the Board, or both. 

(5) The violator’s prior disciplinary record with the Board. 
(6) Whether and the extent to which the violator profited by the violation. 

(a4) Any person, including the Board and its staff on their own initiative, 
may prefer charges pursuant to this section, and such charges must be 
submitted in writing to the Board. The Board may, without a hearing, dismiss 
charges as unfounded or trivial. The Board may issue a notice of violation 
based on the charges, to be served by a member of the Board’s staff or in 
accordance with Rule 4 of the Rules of Civil Procedure, against any person, 
partnership, firm, or corporation for engaging in an activity prohibited under 
subsection (al) of this section or for a violation of the provisions of this Article 
or any rule adopted by the Board. The person or other entity to whom the 
notice of violation is issued may request a hearing by notifying the Board in 
writing within 20 days after being served with the notice of violation. Hearings 
shall be conducted by the Board or an administrative law judge pursuant to 
Article 3A of Chapter 150B of the General Statutes. In conducting hearings, 
the Board may remove the hearings to any county in which the offense, or any 
part thereof, was committed if in the opinion of the Board the ends of justice or 
the convenience of witnesses require such removal. 

(a5) If the person or other entity does not request a hearing under subsec- 
tion (a4) of this section, the Board shall enter a final decision and may impose 
penalties against the person or other entity. If the person or other entity is not 
a licensee or a qualified individual, the Board may impose penalties under 
subsection (a2) of this section. If the person or other entity is a licensee or a 
qualified individual, the Board may impose penalties under subsection (a2) of 
this section, subsection (a3) of this section, or both. 

(b) The Board shall adopt and publish rules, in accordance with Chapter 
150B of the General Statutes and consistent with the provisions of this Article, 
governing the matters contained in this section. 

(c) The Board shall establish and maintain a system whereby detailed 
records are kept regarding charges and notices of violation pursuant to this 
section. This record shall include, for each person, partnership, firm, and 
corporation charged or notified of a violation, the date and nature of each 
charge or notice of violation, investigatory action taken by the Board, any 
findings by the Board, and the disposition of the matter. 

(d) The Board may reinstate a qualified individual’s certification and may 
reinstate a license after having revoked it, provided that one year has elapsed 
from revocation until reinstatement and that the vote of the Board for 
reinstatement is by a majority of its members. 

The Board shall immediately notify the Secretary of State and the electrical 
inspectors within the licensee’s county of residence upon the revocation of a 
license or the reissuance of a license which had been revoked. 

(e) In any case in which the Board is entitled to convene a hearing to 
consider imposing any penalty provided for in subsection (a2) or (a3) of this 
section, the Board may accept an offer in compromise of the charge, whereby 
the accused shall pay to the Board a penalty of not more than one thousand 
dollars ($1,000). The clear proceeds of penalties collected by the Board under 
this subsection shall be remitted to the Civil Penalty and Forfeiture Fund in 
accordance withiGis: 115€-457,22( 1969, ¢,.669: is; 12 19734c.Ig3ivs 351940 
©9047 ss) del 989061109) S29 O90 b ee sil 4 is 4 998-2 Lb icalods) 

CASE NOTES 

Standing. — Plaintiff electrical contractor State Board of Examiners of Electrical Contrac- 
who filed complaint with the North Carolina tors (the Board) alleging that a licensee en- 
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gaged in conduct proscribed by Chapter 87, and 
whose first cause of action in the superior court 
was a request for an order to compel the Board 
to apply for an administrative law judge to hold 
a hearing on the original complaint, lacked 
standing to bring the action. Bryant v. North 
Carolina State Bd. of Exmrs. of Elec. Contrac- 
tors, 111 N.C. App. 875, 4383 S.E.2d 814 (1993), 
cert. granted, 335 N.C. 552, 441 S.E.2d 111 

(1994). 
Hearings on Charges Required. — 

Though the language is not explicit in requiring 
that the Board of Examiners of Electrical Con- 
tractors hold a hearing on charges, such a 
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requirement is implicit both in the language 
referring to “hearings of charges” and in the 
stated purpose of the statute governing the 
jurisdiction of the Board to hear such charges. 
Bryant v. North Carolina State Bd. of Exmrs. of 
Elec. Contractors, 338 N.C. 288, 449 S.E.2d 188 

(1994). 
It would be contrary to the intent expressed 

in subsection (a1), that of protecting the public, 
to determine that plaintiff was not entitled to a 
hearing and decision on charges brought to 
effectuate that very purpose. Bryant v. North 
Carolina State Bd. of Exmrs. of Elec. Contrac- 
tors, 338 N.C. 288, 449 S.E.2d 188 (1994). 

§ 87-48. Penalty for violation of Article; powers of Board 
to enjoin violation. 

(a) Any person, partnership, firm or corporation who shall violate any of the 
provisions of this Article or any rule of the Board adopted pursuant to this 
Article or who shall engage or offer to engage in the business of installing, 
maintaining, altering or repairing within the State of North Carolina any 
electric wiring, devices, appliances or equipment without first having obtained 
a license under the provisions of this Article shall be guilty of a Class 2 
misdemeanor. 

(b) Whenever it shall appear to the State Board of Examiners of Electrical 
Contractors that any person, partnership, firm or corporation has violated, is 
violating, or threatens to violate any provisions of this Article, the Board may 
apply to the courts of the State for a restraining order and injunction to 
restrain such practices. If upon such application the court finds that any 
provision of this Article is being violated, or a violation thereof is threatened, 
the court shall issue an order restraining and enjoining such violations, and 
such relief may be granted regardless of whether criminal prosecution is 
instituted under the provisions of this Article. The venue for actions brought 
under this subsection shall be the superior court of any county in which such 
acts are alleged to have been committed or in the county where the defendants 

in such action reside. (1937, c. 87, s. 13; 1969, c. 669, s. 1; 1979, c. 904, s. 14; 

1989, c. 709, s. 10; 1993, c. 539, s. 606; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 87-49. No examination required of licensed contractors. 

Any person, firm or corporation licensed in this State as a Class I electrical 

contractor on the effective date of this Article shall be entitled to be licensed, 

without examination, in the limited classification upon payment of the 

required fee and may be licensed in the intermediate or in the unlimited 

classification without written examination upon satisfactory proof to the Board 

that such applicant is in fact qualified for such classification. Any person, firm 

or corporation licensed in this State as a Class I electrical contractor on the 

effective date of this Article shall be entitled to be licensed without examina- 

tion in the limited, intermediate or unlimited classification upon payment of 

the required fee. Provided, that any person who has been once duly licensed by 

the Board, whose license has expired solely because of failure to apply for 

renewal, may apply and have a license issued under the provisions of this 

section if within a period of 12 months preceding such issuance the applicant 

shall have been primarily actively engaged as an electrical contractor or in an 

occupation which in the judgment of the Board is similar or equivalent to that 

of an electrical contractor. (1969, c. 669, s. 1.) 
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§ 87-50. Reciprocity. 

To the extent that other states which provide for the licensing of electrical 
contractors provide for similar action, the Board may grant licenses of the 
same or equivalent classification to electrical contractors licensed by other 
states without written examination upon satisfactory proof furnished to the 
Board that the qualifications of such applicants are equal to the qualifications 
of holders of similar licenses in North Carolina and upon payment of the 
required fee. (1969, c. 669, s. 1.) 

§ 87-50.1. Public awareness program. 

The Board shall establish and implement a public awareness program to 
inform the general public of the purpose and function of the Board. (1979, c. 
OD ANS a1 3) 

§ 87-51. Severability of provisions. 

If any provision of this Article or the application thereof to any person or 
circumstances is for any reason held invalid, such invalidity shall not affect 
other provisions or applications of the Article which can be given effect without 
the invalid provision or application, and to this end the provisions of this 
Article are declared to be severable. (1969, c. 669, s. 1.) 

ARTICLE 5. 

Refrigeration Contractors. 

§ 87-52. State Board of Refrigeration Examiners; appoint- 
ment; term of office. 

For the purpose of carrying out the provisions of this Article, the State Board 
of Refrigeration Examiners is created, consisting of seven members appointed 
by the Governor to serve seven-year staggered terms. The Board shall consist 
of one member who is a wholesaler or a manufacturer of refrigeration 
equipment; one member from an engineering school of The University of North 
Carolina, one member from the Division of Public Health of The University of 
North Carolina, two licensed refrigeration contractors, one member who has 
no ties with the construction industry to represent the interest of the public at 
large, and one member with an engineering background in refrigeration. The 
term of office of one member shall expire each year. Vacancies occurring during 
a term shall be filled by appointment of the Governor for the unexpired term. 
Whenever the term “Board” is used in this Article, it means the State Board of 
Refrigeration Examiners. No Board member shall serve more than one 
complete consecutive term. (1955, c. 912, s. 1; 1959, c. 1206, s. 2; 1973, c. 476, 
seallzcrolls viene, (Ub uch Jk lel yey re: 3) (le), Gy IL) 

Cross References. — As to Highway Fund Legal Periodicals. — For comment on this 
and Highway Trust Fund Small Project Bid- Article, see 33 N.C.L. Rev. 520 (1955). 
ding, see G.S. 136-28.10. 

§ 87-53. Removal, qualifications and compensation of 
members; allowance for expenses. 

_ The Governor may remove any member of the Board for misconduct, 
incompetency or neglect of duty. Each member of the Board shall be a resident 
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of this State at the time of his appointment. Payment of compensation and 
reimbursement of expenses of Board members shall be governed by G.S. 93B-5. 
GOS onc Ol 2es5 2 1969F ce 445se 91979, W127 ss. 2a7s) 

§ 87-54. Organization meeting; officers; seal; rules. 

The Board shall within 30 days after its appointment meet in the City of 
Raleigh and organize, and shall elect a chairman and secretary and treasurer, 
each to serve for one year. Thereafter said officer shall be elected annually. The 
secretary and treasurer shall give bond approved by the Board for the faithful 
performance of his duties, in such sum as the Board may, from time to time, 
determine. The Board shall have a common seal, shall formulate rules to 
govern its actions, and is hereby authorized to employ such personnel as it may 
deem necessary to carry out the provisions of this Article. (1955, c. 912, s. 3.) 

§ 87-55. Regular and special meetings; quorum. 

The Board after holding its first meeting, as hereinbefore provided, shall 
thereafter hold at least two regular meetings each year. Special meetings may 
be held at such times and places as the bylaws and/or rules of the Board 
provide; or as may be required in carrying out the provisions hereof. A quorum 
of the Board shall consist of four members. (1955, c. 912, s. 4.) 

§ 87-56. Record of proceedings and register of applicants; 
reports. 

The Board shall keep a record of its proceedings and a register of all 
applicants for examination, showing the date of each application, the name, 
age and other qualifications, places of business and residence of each appli- 
cant. The books and records of the Board shall be prima facie evidence of the 
correctness of the contents thereof. On or before the first day of March of each 
year the Board shall submit to the Governor a report of its activities for the 
preceding year, and file with the Secretary of State a copy of such report, 
together with a statement of receipts and expenditures of the Board attested 
by the chairman and secretary. (1955, c. 912, s. 5.) 

§ 87-57. License required of persons, firms or corpora- 
tions engaged in the refrigeration trade. 

In order to protect the public health, safety, morals, order and general 
welfare of the people of this State, all persons, firms or corporations, whether 
resident or nonresident of the State of North Carolina, before engaging in 

refrigeration business or contracting, as defined in this Article, shall first apply 
to the Board and shall procure a license. (1955, c. 912, s. 6.) 

§ 87-58. Definitions; contractors licensed by Board; exam- 

inations. 

(a) As applied in this Article, “refrigeration trade or business” is defined to 

include all persons, firms or corporations engaged in the installation, mainte- 

nance, servicing and repairing of refrigerating machinery, equipment, devices 

and components relating thereto and within limits as set forth in the codes, 

laws and regulations governing refrigeration installation, maintenance, ser- 

vice and repairs within the State of North Carolina or any of its political 

subdivisions. This Article shall not apply to the replacement of lamps and fuses 

and to the installation and servicing of domestic household refrigerators and 

49 



$87-58 CH. 87. CONTRACTORS $87-58 

freezers or domestic ice-making appliances connected by means of attachment 
plug-in devices to suitable receptacles which have been permanently installed. 
The provisions of this Article shall not repeal any wording, phrase, or 
paragraph as set forth in Article 2 of Chapter 87 of the General Statutes. This 
Article shall not apply to employees of persons, firms, or corporations or 
persons, firms or corporations, not engaged in refrigeration contracting as 
herein defined, that install, maintain and service their own refrigerating 
machinery, equipment and devices. The provisions of this Article shall not 
apply to any person, firm or corporation engaged in the business of selling, 
repairing and installing any comfort cooling devices or systems. 

(b) The term “refrigeration contractor” means a person, firm or corporation 
engaged in the business of refrigeration contracting. 

(b1) The term “transport refrigeration contractor” means a person, firm, or 
corporation engaged in the business of installation, maintenance, servicing, 
and repairing of transport refrigeration. 

(c) Any person, firm or corporation who for valuable consideration engages 
in the refrigeration business or trade as herein defined shall be deemed and 
held to be in the business of refrigeration contracting. 

(d) In order to protect the public health, comfort and safety, the Board shall 
prescribe the standard of experience to be required of an applicant for license 
and shall give an examination designed to ascertain the technical and practical 
knowledge of the applicant concerning the analysis of plans and specifications, 
estimating cost, fundamentals of installation and design as they pertain to 
refrigeration; and as a result of the examination, the Board shall issue a 
certificate of license in refrigeration to applicants who pass the required 
examination and a license shall be obtained in accordance with the provisions 
of this Article, before any person, firm or corporation shall engage in, or offer 
to engage in the business of refrigeration contracting. The Board shall 
prescribe standards for and issue licenses for refrigeration contracting and for 
transport refrigeration contracting. A transport refrigeration contractor li- 
cense is a specialty license that authorizes the licensee to engage only in 
transport refrigeration contracting. A refrigeration contractor licensee is 
authorized to engage in transport refrigeration and all other aspects of 
refrigeration contracting. 

Each application for examination shall be accompanied by a check, post- 
office money order or cash in the amount of the annual license fee required by 
this Article. Regular examinations shall be given in the months of April and 
October of each year and additional examinations may be given at times the 
Board deems wise and necessary. Any person may demand in writing a special 
examination and upon payment by the applicant of the cost of holding the 
examination and the deposit of the amount of the annual license fee, the Board 
in its discretion will fix a time and place for the examination. 

(e) Repealed by Session Laws 1979, c. 843, s. 1. 
(f) Licenses Granted without an Examination. — Persons who had an 

established place of business prior to July 1, 1979, and who produce satisfac- 
tory evidence that they are engaged in the refrigeration business as herein 
defined in any city, town or other area in which Article 5 of Chapter 87 of the 
General Statutes did not previously apply shall be granted a certificate of 
license, without examination, upon application to the Board and payment of 
ne noel fee, provided completed applications shall be made prior to June 30, 

(g) The current license issued in accordance with the provisions of this 
Article shall be posted in the business location of the licensee, and its number 
shall appear on all proposals or contracts and requests for permits issued by 
municipalities. 

(h) A transport refrigeration contractor having an established place of 
business doing transport refrigeration contracting prior to October 1, 1995, 
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shall be granted a transport refrigeration contracting specialty license, with- 
out examination, if the person produces satisfactory evidence the person is 
engaged in transport refrigeration contracting, pays the required license fee, 
and applies to the Board prior to January 1, 1997. The current specialty license 
shall be posted in accordance with subsection (g) of this section. 

(i) Nothing in this Article shall relieve the holder of a license issued under 
this section from complying with the building or electrical codes, statutes, or 
ordinances of the State or of any county or municipality or from responsibility 
or liability for negligent acts in connection with refrigeration contracting work. 
The Board shall not be liable in damages, or otherwise, for the negligent acts 
of licensees. 

(j) The Board in its discretion upon application may grant a reciprocal 
license to a person holding a valid, active substantially comparable license 
from another jurisdiction, but only to the extent the other jurisdiction grants 
reciprocal privileges to North Carolina licensees. (1955, c. 912, s. 7; 1959, c. 
gore | 1979). 544, ssl, 2, 1987 (hee. oess.,,19538), c. 1082. s..9,- 1989) c. 
imeem | G95,-C. 010-5.2: 995-210, ss. [2 2.1} 

§ 87-59. Revocation or suspension of license for cause. 

(a) The Board shall have power to revoke or suspend the license of any 
refrigeration contractor who is guilty of any fraud or deceit in obtaining a 
license, or who fails to comply with any provision or requirement of this Article, 
or for gross negligence, incompetency, or misconduct, in the practice of or in 
carrying on the business of a refrigeration contractor as defined in this Article. 
Any person may prefer charges of fraud, deceit, gross negligence, incompe- 
tency, misconduct, or failure to comply with any provision or requirement of 
this Article, against any refrigeration contractor who is licensed under the 
provisions of this Article. All charges shall be in writing and verified by the 
complainant, and shall be heard and determined by the Board in accordance 
with the provisions of Chapter 150B of the General Statutes. 

(b) The Board shall adopt and publish guidelines, consistent with the 
provisions of this Article, governing the suspension and revocation of licenses. 

(c) The Board shall establish and maintain a system whereby detailed 
records are kept regarding complaints against each licensee. This record shall 
include, for each licensee, the date and nature of each complaint, investigatory 
action taken by the Board, any findings of the Board, and the disposition of the 
matter. 

(d) Ina case in which the Board is entitled to convene a hearing to consider 
a charge under this section, the Board may accept an offer to compromise the 
charge, whereby the accused shall pay to the Board a penalty not to exceed one 
thousand dollars ($1,000). The funds derived from the penalty shall be 

deposited into the General Fund. 
(e) All records, papers, and other documents containing information col- 

lected and compiled by the Board, or its members or employees, as a result of 

investigations, inquiries, or interviews conducted in connection with a licens- 

ing or disciplinary matter, shall not be considered public records within the 

meaning of Chapter 132 of the General Statutes. (1955, c. 912, s. 8; 1973, c. 

Poo 3 1979 co 712 5 321989 7c a 10s. 14.1995 cc. 3/6, 5.3.) 

§ 87-60. Reissuance of revoked licenses; replacing lost or 
destroyed licenses. 

The Board may in its discretion reissue license to any person, firm or 

corporation whose license was revoked if a majority of the Board votes in favor 

of such reissuance for reasons deemed sufficient by the Board. A new certificate 
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of registration to replace any license which may be lost or destroyed may be 
issued subject to the rules and regulations of the Board. (1955, c. 912, s. 9; 
1998-216, s. 3.) 

§ 87-61. Violations made misdemeanor; employees of lic- 
ensees excepted. 

Any person, firm or corporation who shall engage in or offer to engage in, or 
carry on the business of refrigeration contracting as defined in this Article, 
without first having been licensed to engage in the business, or businesses, as 
required by the provisions of this Article; or any person, firm or corporation 
holding a refrigeration license under the provisions of this Article who shall 
practice or offer to practice or carry on any type of refrigeration contracting not 
authorized by the license; or any person, firm or corporation who shall give 
false or forged evidence of any kind to the Board, or any member thereof, in 
obtaining a license, or who shall falsely impersonate any other practitioner of 
like or different name, or who shall use an expired or revoked license, or who 
shall violate any of the provisions of this Article, shall be guilty of a Class 2 
misdemeanor. The Board may, in its discretion, use its funds to defray the costs 
and expenses, legal or otherwise, in the prosecution of any violation of this 
Article. Employees, while working under the supervision and jurisdiction of a 
person, firm or corporation licensed in accordance with the provisions of this 
Article, shall not be construed to have engaged in the business of refrigeration 
contracting. (1955, ¢. 912,-s. 10% 1993°c, 539.s,,607. 19940 hx. Sess, ews ee 
TAC) M9905 8c 376 5c. 4) 

§ 87-61.1. Board may seek injunctive relief. 

Whenever it appears to the Board that any person, firm or corporation is 
violating any of the provisions of this Article or of the rules and regulations 
promulgated under this Article, the Board may apply to the superior court for 
a restraining order and injunction to restrain the violation; and the superior 
courts have jurisdiction to grant the requested relief, irrespective of whether or 
not criminal prosecution has been instituted or administrative sanctions 
imposed by reason of the violation. (1979, c. 712, s. 4.) 

§ 87-62. Only one person in partnership or corporation 
need have license. 

(a) Acorporation or partnership may engage in the business of refrigeration 
contracting if one or more persons connected with the corporation or partner- 
ship is registered and licensed as herein required, and the licensed person 
executes all contracts, exercises general supervision over the work done 
thereunder and is responsible for compliance with all the provisions of this 
Article. The Board may determine the number of businesses and the proximity 
of the businesses one to another over which the licensed person may be 
responsible. 

(b) For purposes of this section, the licensee’s connection to the corporation 
or partnership shall be in the form of a written contract that is executed prior 
to the corporation or partnership engaging in refrigeration contracting. 

(c) Nothing in this Article shall prohibit any employee from becoming 
licensed pursuant to the provisions thereof. (1955, c. 912, s. 11; 1998-216, s. 4.) 

§ 87-63. License fees payable in advance; application of. 

All license fees shall be paid in advance as hereafter provided to the 
secretary and treasurer of the Board and by him held as a fund for the use of 
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the Board. The compensation and expenses of the members of the Board as 
herein provided, the salaries of its employees, and all expenses incurred in the 
discharge of its duties under this Article shall be paid out of such fund, upon 
the warrant of the chairman and secretary and treasurer: Provided, upon the 
payment of the necessary expenses of the Board as herein set out, and the 
retention by it of twenty-five per centum (25%) of the balance of funds collected 
nee Shs residue, if any, shall be paid to the State Treasurer. (1955, c. 

Des oe 

§ 87-64. Examination and license fees; annual renewal. 

Each applicant for a license by examination shall pay to the Board of 
Refrigeration Examiners a nonrefundable examination fee in an amount not to 
exceed the sum of forty dollars ($40.00). In the event the applicant successfully 
passes the examination, the examination fee shall be applied to the license fee 
required of licensees for the current year in which the examination was taken 
and passed. 

The license of every person licensed under the provisions of this statute shall 
be annually renewed. On or before November 1 of each year the Board shall 
cause to be mailed an application for renewal of license to every person who 
has received from the Board a license to engage in the refrigeration business, 
as heretofore defined. On or before January 1 of each year every licensed 
person who desires to continue in the refrigeration business shall forward to 
the Board a renewal fee in an amount not to exceed forty dollars ($40.00) 
together with the application for renewal. Upon receipt of the application and 
renewal fee the Board shall issue a renewal certificate for the current year. 
Failure to renew the license annually shall automatically result in a forfeiture 
of the right to engage in the refrigeration business. Any licensee who allows the 
license to lapse may be reinstated by the Board upon payment of a fee not to 
exceed seventy-five dollars ($75.00). Any person who fails to renew a license for 

two consecutive years shall be required to take and pass the examination 

prescribed by the Board for new applicants before being licensed to engage 

further in the refrigeration business. (1955, c. 912, s. 13; 1969, c. 314; 1979, c. 

843, ss. 3, 4; 1998-216, s. 5.) 

§ 87-64.1. Public awareness program. 

The Board shall establish and implement a public awareness program to 

inform the general public of the purpose and function of the Board. (1979, c. 

712, s. 4.) 

ARTICLE 6. 

Water Well Contractors. 

8§ 87-65 through 87-82: Repealed by Session Laws 1977, c. 712, s. 2. 

ARTICLE 7. 

North Carolina Well Construction Act. 

§ 87-83. Short title. 

This Article shall be known and may be cited as the North Carolina Well 

@onstruction Act. (1967, ¢. 1157, s: 1.) 
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Cross References. — As to Highway Fund 
and Highway Trust Fund Small Project Bid- 
ding, see G.S. 136-28.10. 

§ 87-84. Findings and policy. 

The General Assembly of North Carolina finds that improperly constructed, 
operated, maintained, or abandoned wells can adversely affect the public 
health and the groundwater resources of the State. Consistent with the duty to 
safeguard the public welfare, safety, health and to protect and beneficially 
develop the groundwater resources of this State, it is declared to be the policy 
of this State to require that the location, construction, repair, and abandon- 
ment of wells, and the installation of pumps and pumping equipment conform 
to such reasonable requirements as may be necessary to protect the public 
welfare, safety, health and groundwater resources. (1967, c. 1157, s. 2.) 

§ 87-85. Definitions. 

As used in this Article, unless the context otherwise requires: 
(1) “Abandoned well” means a well whose use has been discontinued, or 

which is in such a state of disrepair that continued use for obtaining 
groundwater or other useful purpose is impracticable. 

(2) “Aquifer” means a geologic formation, group of such formations, or a 
part of such a formation that is water bearing. 

(3) “Artesian well” means a well tapping a confined or artesian aquifer. 
(4) “Environmental Management Commission” means the North Carolina 

Environmental Management Commission or its successor, unless 
otherwise indicated. 

(5) “Construction of wells” means all acts necessary to construct wells for 
any intended purpose or use, including the location and excavation of 
the well; placement of casings, screens and fittings; development and 
testing. 

(5a) “Department” means the Department of Environment and Natural 
Resources unless otherwise indicated. 

(6) “Installation of pumps and pumping equipment” means the procedure 
employed in the placement and preparation for operation of pumps 
and pumping equipment, including all construction involved in mak- 
ing entrances to the well and establishing seals. 

(7) “Municipality” means a city, town, county, district, or other public body 
created by or pursuant to State law, or any combination thereof acting 
cooperatively or jointly. 

(8) “Nonpotable mineralized water” means brackish, saline, or other 
water containing minerals of such quantity or type as to render the 
water unsafe, harmful or generally unsuitable for human consump- 
tion and general use. 

(9) “Person” shall mean any and all persons, including individuals, firms, 
partnerships, associations, public or private institutions, municipali- 
ties or political subdivisions, governmental agencies, or private or 
public corporations organized or existing under the laws of this State 
or any other state or country. 

(10) “Polluted water” means water containing organic or other contami- 
nants of such type and quantity as to render it unsafe, harmful or 
unsuitable for human consumption and general use. 

(11) “Pumps” and “pumping equipment” means any equipment or mate- 
rials utilized or intended for use in withdrawing or obtaining ground- 
water including well seals. 
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(12) “Repair” means work involved in deepening, reaming, sealing, in- 
stalling or changing casing depths, perforating, screening, or clean- 
ing, acidizing or redevelopment of a well excavation, or any other 
work which results in breaking or opening the well seal. 

(13) “Water supply well” means any well intended or usable as a source of 
water supply, but not to include a well constructed by an individual on 
land which is owned or leased by him, appurtenant to a single-family 
dwelling, and intended for domestic use (including household pur- 
poses, farm livestock, or gardens). 

(14) “Well” means any excavation that is cored, bored, drilled, jetted, dug 
or otherwise constructed for the purpose of locating, testing or 
withdrawing groundwater or for evaluating, testing, developing, 
draining or recharging any groundwater reservoirs or aquifer, or that 
may control, divert, or otherwise cause the movement of water from or 
into any aquifer. 

(15) “Well driller,” “driller” or “water well contractor” means any person, 
firm, or corporation engaged in the business of constructing wells. 

(16) “Well seal” means an approved arrangement or device used to cap a 
well or to establish and maintain a junction between the casing or 
curbing of a well and the piping or equipment installed therein, the 
purpose or function of which is to prevent pollutants from entering the 
well at the upper terminal. 

(17) “Operation of wells” means the process, frequency, and duration of 
withdrawing water or other fluids from a well by any means. (1967, c. 
Macro lovesc el 2O2ssa2o: LO WiC (ith saa: 195 /.c, 496: 6. Le hosd. 
e. (27, 8. 21821); 1997-358, s. 4; 1997-443, s. 11A.119(a).) 

§ 87-86. Scope. 

No person shall construct, operate, repair, or abandon, or cause to be 
constructed, operated, repaired, or abandoned, any well, nor shall any person 
install, repair, or cause to be installed or repaired, any pump or pumping 
equipment contrary to the provisions of this Article and applicable rules and 
regulations, provided that this Article shall not apply to any distribution of 
water beyond the point of discharge from the pump. (1967, c. 1157, s. 4; 1987, 
ci496,,ss. 2, 3.) 

§ 87-87. Authority to adopt rules, regulations, and proce- 
dures. 

The Environmental Management Commission shall adopt, and may from 

time to time amend, rules and regulations not inconsistent with this Article 

governing the location, construction, repair, and abandonment of wells, the 

operation of water wells or well systems with a designed capacity of 100,000 

gallons per day or greater, and the installation and repair of pumps and 

pumping equipment, and shall be responsible for the administration of this 

Article. With respect thereto it shall: 
(1) Hold public hearings, upon not less than 30 days’ prior notice setting 

forth the date, place, and time of hearing, and the proposed rules and 

regulations to be considered at said public hearing, which notice shall 

be published in one or more newspapers having general circulation 

throughout the State, in connection with proposed rules and regula- 

tions and amendments thereto; 
(2) Enforce the provisions of this Article, and any rules and regulations 

not inconsistent with the provisions of this Article adopted pursuant 
thereto; 
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(3) Establish procedures and forms for the submission, review, approval, 
and rejection of applications, notifications, and reports required under 
this Article; 

(4) Issue such additional regulations as may be necessary to carry out the 
provisions of this Article; and 

(5) Neither adopt nor enforce any rule or regulation that concerns the civil 
liability of an owner to a well driller for any costs or expenses of 
drilling and installing a well for the owner. (1967, c. 1157, s. 5; 1973, 
Ge 126266230" 19350 Cc, 128644 OS ia cas One 4s) 

§ 87-88. General standards and requirements. 

(a) Prior Permission. — Prior permission shall be obtained from the 
Environmental Management Commission for the construction of (i) any water 
well or of well systems with a designed capacity of 100,000 gallons per day or 
greater; and (11) of any well in a geographical area where the Environmental 
Management Commission finds, after public hearings, such permission to be 
reasonably necessary to protect the groundwater resources and the public 
welfare, safety and health, taking into consideration other applicable State 
laws; provided, however, that the Environmental Management Commission 
shall not reject any application under this subsection for permission to 
construct a well except upon the ground that the well would not be in 
complhance with a provision of this Article or with a rule or regulation of the 
Environmental Management Commission adopted pursuant to the provisions 
of G.S. 87-87 of this Article. Notification of approval or rejection of an 
application for permission to construct a well shall be given the applicant 
within a period of 15 days after receipt of such application. 

(b) Reports. — Any person completing or abandoning any well shall furnish 
the Environmental Management Commission a certified record of the con- 
struction or abandonment of such well within a period of 380 days after 
completion of construction or abandonment. 

(c) Prevention of Contamination. — Every well shall be constructed and 
maintained in a condition whereby it is not a source or channel of contamina- 
tion of the groundwater supply or any aquifer. Wells subject to the provisions 
of subdivision (a)(i) of this section shall be operated in such a way that they 
shall not cause the violation of applicable groundwater quality standards. 
Contamination as used herein shall mean the act of introducing into water 
foreign materials of such a nature, quality, and quantity as to cause degrada- 
tion of the quality of the water. 

(d) Valves and Casing on Flowing Artesian Wells. — Valves and casing on all 
flowing artesian wells shall be maintained in a condition so that the flow of 
water can be completely stopped when the well is not being put to a beneficial 
use. Valves shall be closed when a beneficial use is not being made. 

(e) Access Port. — Every water-supply well and such other wells, as may be 
specified by the Environmental Management Commission, shall be equipped 
with a usable access port or air line and to be a minimum of 0.5 inch inside 
diameter opening so that the position of the water level can be determined at 
any time. Such port shall be installed and maintained in such manner as to 
prevent entrance of water or foreign material. 

(f) Mineralized Water. — Whenever a water-bearing stratum or aquifer that 
contains nonpotable mineralized water is encountered in well construction, the 
stratum shall be adequately cased or cemented off as conditions may require so 
that contamination of the overlying or underlying groundwater zones will not 
occur. 

(g) Polluted Water. — In constructing any well, all water-bearing zones that 
are known to contain polluted water shall be adequately cased or cemented off 
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so that pollution of the overlying and underlying groundwater zones will not 
occur. 

(h) Well Test. — Every water-supply well shall be tested for capacity by a 
method and for a period of time acceptable to the Department and depending 
on the intended use of the well. 

(i) Chlorination of the Well. — Upon completion of the well construction and 
pump installation, all water-supply wells installed for the purpose of obtaining 
eroundwater for domestic consumption shall be sterilized in accordance with 
standards for sterilization of drinking water wells established by the U.S. 
Public Health Service. 

(j) Use of Well for Recharge or Disposal. — No well shall be used for 
recharge, injection or disposal purposes without prior permission from the 
Environmental Management Commission. 

(k) Abandonment of Wells. — 
(1) Temporary Abandonment: When any well is temporarily removed from 

pace: the top of the well shall be sealed with a water-tight cap or 
seal. 

(2) Permanent Abandonment: Any well that is to be permanently aban- 
doned shall be filled, plugged, or sealed in such a manner as to prevent 
the well from being a channel allowing the vertical movement of water 
and a source of contamination of the groundwater supply. 

(3) Abandonment of Water Supply Wells for Other Use: Any water supply 
well that is removed from service as a potable water supply source 
may be used for other purposes, including, but not limited to, 
irrigation, commercial use, or industrial use, and such well is not 
subject to either subdivision (1) or (2) of this subsection during its use 
formother purposes: (LOGi.c. 115i, 5.6; 19/a 0c 4707s. 1287 c712627% 
23: 1987, c. 496, s. 4; 1989, c. 727, s. 14; 1998-212, s. 14.9B(a).) 

§ 87-89. Existing installations. 

No well or pump installation in existence and in use on July 6, 1967, shall be 

required to conform to provisions of subsection (a) of G.S. 87-88, or any rules 

or regulations adopted pursuant thereto not inconsistent with the provisions of 

this Article; provided, however, that any well now or hereafter abandoned, 

including any well deemed to have been abandoned, as defined in the Article, 

shall, within such time as may be specified by the Environmental Management 

Commission, be brought into compliance with the requirements of this Article 

and any applicable rules or regulations with respect to abandonment of wells. 

It is the intention of the General Assembly that if the provisions of this section 

are held invalid as a grant of an exclusive or separate emolument or privilege, 

within the meaning of Article I, Sec. 7 of the North Carolina Constitution, the 

remainder of this Article shall be given effect without the invalid provision or 
provisions. (1967, c. 1157, s. 7; 1973, c. 1262, s. 23.) 

Editor’s Note. — The reference to the Con- adopted in 1868, as amended. See now N.C. 

stitution in this section is to the Constitution Const., Art. I, § 32. 

§ 87-90. Rights of investigation, entry, access and inspec- 

tion. 

The Environmental Management Commission or Department shall have the 

right to conduct such investigations as it may reasonably find necessary to 

carry on its duties prescribed in this Article, and for this purpose to enter at 

reasonable times upon any property, public or private, for the purpose of 

investigating the condition, installation, or operation of any well or associated 

O7 



§87-91 CH. 87. CONTRACTORS $87-94 

equipment, facility, or property, and to require written statements or the filing 
of reports under oath, with respect to pertinent questions relating to the 
installation or operation of any well: Provided, that no person shall be required 
to disclose any secret formula, processes or methods used in any manufactur- 
ing operation or any confidential information concerning business activities 
carried on by him or under his supervision. No person shall refuse entry or 
access to any authorized representative of the Environmental Management 
Commission who requests entry for purposes of inspection, and who presents 
appropriate credentials, nor shall any person obstruct, hamper or interfere 
with any such representative while in the process of carrying out his official 
duties, consistent with the provisions of this Article. (1967, c. 1157, s. 8; 1973, 
Gal 2O245 225) 

§ 87-91. Notice of violation; remedial action order. 

(a) Whenever the Environmental Management Commission has reasonable 
erounds to believe that there has been a violation of this Article or any rule 
adopted pursuant to this Article, the Environmental Management Commission 
or Department shall give written notice to the person or persons alleged to be 
in violation. The notice shall identify the provision of this Article or rule 
adopted pursuant to this Article alleged to be violated and the facts alleged to 
constitute the violation. The Environmental Management Commission may 
also issue an order requiring specific remedial action. An order requiring 
remedial action shall specify the action to be taken, the date by which the 
action must be completed, the possible consequences of failing to comply with 
the order, and the procedure by which the alleged violator may seek review of 
the order. 

(b) The notice may be served by any means authorized under G.S. 1A-1, 
Rule 4 1967, Cc. ltovos: 9 19738", 1262 8s, 230 LOW ec) bse eh comme 
s. 15; 1997-355, s, (2 1997-443 5" 1AT19G))) 

§ 87-92. Hearings; appeals. 

Any person wishing to contest a penalty, permit decision, or other order 
issued under this Article shall be entitled to an administrative hearing and 
judicial review conducted according to the procedures established in Chapter 
150B of the General Statutes. (1967, c. 1157,-s. 10; 1973, c. 1262, s.123; 197-7. 
Cli ils cee IOSD eCa lvoe le MOS ii Col, (essere. WLUs) 

§ 87-93: Repealed by Session Laws 1985, c. 728, s. 2. 

Cross References. — As to hearings and 
appeals under this Article, see now G.S. 87-92. 

§ 87-94. Civil penalties. 

(a) Any person who violates any provision of this Article, Article 7A of this 
Chapter, any order issued pursuant thereto, or any rule adopted thereunder, 
shall be subject to a civil penalty of not more than one thousand dollars 
($1,000) for each violation, as determined by the Secretary of Environment and 
Natural Resources. Each day of a continuing violation shall be considered a 
separate offense. No person shall be subject to a penalty who did not directly 
commit the violation or cause it to be committed. 

(b) Repealed by Session Laws 1997-358, s. 3, effective August 4, 1997. 
(c) In determining the amount of the penalty the Secretary shall consider 

factors set out in G.S. 143B-282.1(b). The procedures set out in G.S. 143- 
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215.6A and G.S. 143B-282.1 shall apply to civil penalties assessed under this 
section. 

(d) The Secretary shall notify any person assessed a civil penalty of the 
assessment and the specific reasons therefor by registered or certified mail, or 
by any means authorized by G.S. 1A-1, Rule 4. 

(e) Repealed by Session Laws 1997-358, s. 3, effective August 4, 1997. 
(f) Repealed by 1995 (Reg. Sess., 1996), c. 743, s. 2, effective July 1, 1996. 
(g) The clear proceeds of civil penalties provided for in this section shall be 

remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
dts @ 2457-2) (1967 fc) 115 7)s01251985) e072 845.3: 1987, c) 246,582; 1989, c: 
727, s. 218(22); 1989 (Reg. Sess., 1990), c. 1036, s. 10; 1995 (Reg. Sess., 1996), 
c. 743, s. 2; 1997-358, s. 3; 1997-448, s. 11A.119(a); 1998-215, s. 44; 2001-440, 
s. 1.4.) 

§ 87-95. Injunctive relief. 

Upon violation of any of the provisions of or any order issued pursuant to this 
Article, or duly adopted rule of the Commission implementing the provisions of 
this Article, the Secretary of Environment and Natural Resources may, either 
before or after the institution of proceedings for the collection of the penalty 
imposed by this Article for such violations, request the Attorney General to 
institute a civil action in the superior court in the name of the State upon the 
relation of the Department of Environment and Natural Resources for injunc- 
tive relief to restrain the violation or require corrective action, and for such 
other or further relief in the premises as said court shall deem proper. Neither 
the institution of the action nor any of the proceedings thereon shall relieve 
any party to such proceedings from the penalty prescribed by this Article for 

any violation of same. (1967, c. 1157, s. 18; 1973, c. 1262, s. 23; 1975, c. 842, s. 

1; 1977, c. 771, s. 4; 1989, c. 727, s. 16; 1989 (Reg. Sess., 1990), c. 1004, s. 19(b); 
1997-443, s. 11A.119(a).) 

§ 87-96. Conflict with other laws. 

(a) The provisions of any law, rule, or local ordinance which establish 
standards affording greater protection to groundwater resources or public 

health, safety, or welfare shall prevail, within the jurisdiction to which they 

apply, over the provisions of this Article and rules adopted pursuant to this 

ticle. 
(b) Rules relating to public health, wells, or groundwater adopted by the 

Commission for Health Services shall prevail over this Article, rules adopted 

pursuant to this Article, and rules adopted by a local board of health pursuant 

to subsection (c) of this section. This Article shall not be construed to repeal any 
law or rule in effect as of July 1, 1989. 

(c) A local board of health may adopt by reference rules adopted by the 

Environmental Management Commission pursuant to this Article, and ma 

adopt more stringent rules when necessary to protect the public health. (1967, 

Gaingece 14.1973. c0476. s. 128) 1989 c. (2746341 1 1991. cub o0y Sel) 

§§ 87-97, 87-98: Reserved for future codification purposes. 

ARTICLE 7A. 

Well Contractors Certification. 

§ 87-98.1. Title. 

This Article may be cited as the North Carolina Well Contractors Certifica- 

tion Act. (1997-358, s. 2.) 
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Editor’s Note. — Session Laws 1997-358, s. except that G.S. 87-98.4(a) and G.S. 87-98.12 
11, made this Article effective August 4, 1997, are effective January 1, 1999. 

§ 87-98.2. Definitions. 

The definitions in G.S. 87-85 and the following definitions apply in this 
Article: 

(1) Commission. — The Well Contractors Certification Commission, as 
established by G.S. 143B-301.11. 

(2) Department. — The Department of Environment and Natural Re- 
sources. 

(3) Person. — A natural person. 
(4) Secretary. — The Secretary of Environment and Natural Resources. 
(5) Well contractor. — A person in trade or business who undertakes to 

perform a well contractor activity or who undertakes to personally 
supervise or personally manage the performance of a well contractor 
activity on the person’s own behalf or for any person, firm, or 
corporation. 

(6) Well contractor activity. — The construction, installation, repair, 
alteration, or abandonment of any well. (1997-358, s. 2; 1997-448, s. 
11A.119(b); 2002-165, s. 1.1.) 

§ 87-98.3. Purpose. 

It is the purpose of this Article to protect the public health and safety by 
ensuring the integrity and competence of well contractors, to protect and 
beneficially develop the groundwater resources of the State, to require the 
examination of well contractors and the certification of their competency to 
supervise or conduct well contractor activity, and to establish procedures for 
the examination and certification of well contractors. (1997-358, s. 2.) 

§ 87-98.4. Well contractor certification required; exemp- 
tions. 

(a) Certification Required. — No person shall perform, manage, or supervise 
any well contractor activity without being certified under this Article. A person 
who is not a certified well contractor or who is not employed by a certified well 
contractor shall not offer to perform any well contractor activity unless the 
person utilizes a certified well contractor to perform the well contractor 
activity and, prior to the performance of the well contractor activity, the person 
discloses to the landowner in writing the name of the certified well contractor 
who will perform the well contractor activity, the certification number of the 
well contractor, and the name of the company that employs the certified well 
contractor. 

(b) Exempt persons and activities. — This Article does not apply to any of 
the following persons or activities: 

(1) A person who is employed by, or performs labor or services for, a 
certified well contractor in connection with well contractor activity 
performed under the personal supervision of the certified well con- 
tractor. 

(2) Aperson who constructs, repairs, or abandons a well that is located on 
land owned or leased by that person. 

(3) A person who is employed by a government agency and who performs 
well contractor activity solely within the scope of the person’s govern- 
ment employment. 

(4) Aperson who is licensed as a professional engineer under Chapter 89C 
of the General Statutes, a geologist under Chapter 89E of the General 
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Statutes, or a soil scientist under Chapter 89F of the General Statutes 
who uses a hand auger to collect soil or water samples or to measure 
water levels. This exemption does not include the construction of a 
monitoring well. 

(5) Construction, repair, or abandonment of a well used for a temporary 
dewatering activity that is associated with, and necessary to complete 
construction of, a utility distribution or collection system, a building 
or other structure, or a transportation system, if all of the following 

conditions are met: 
a. The dewatering well is constructed solely for the purpose of 

removing water from or lowering the water table in the immedi- 
ate area of the construction activity. 

b. The dewatering well is located within 25 feet of the excavation and 
is not greater than 25 feet deeper than the excavation. 

c. The dewatering well is abandoned in accordance with rules gov- 
erning the abandonment of wells adopted by the Environmental 
Management Commission pursuant to G.S. 87-87 within 30 days 
of installation of the well or within 10 days of completion of the 
project, whichever is later. 

(6) Construction, repair, or abandonment of a well used for a temporary 

dewatering activity that is associated with the construction of a 

borrow pit if the dewatering activity is located within 15 feet of the 

proposed perimeter of the borrow pit. 
(7) Exploratory drilling for mining-related investigations. 
(8) Installation of a water level observation well on property for which a 

mining permit has been issued under the Mining Act of 1971, Article 

7 of Chapter 74 of the General Statutes. 
(9) Drilling of a blast hole. 
(10) Installation of a cathodic protection anode. 
(11) Installation of a wetland monitoring gauge at a depth of eight feet or 

less for the purpose of monitoring fluctuations in the water table. 

(12) Installation of a caisson, piling, or structural pier. 

(c) Additional Exemptions. — In addition to the exemptions set out in 

subsection (b) of this section, the Commission may exempt by rule a geophys- 

ical activity, construction activity, or other well contractor activity from the 

requirements of this Article if the Commission finds that the activity has a 

negligible impact on the environment; public health, safety, and welfare; and 

the groundwater resources of the State. (1997-358, s. 2; 1998-129, s. Ie 

2001-440, s. 1.1; 2005-386, s. 9.) 

Editor’s Note. — Session Laws 1997-358, s. 

11, as amended by Session Laws 1998-129, s. 1, 
made subsection (a) of this section effective 
January 1, 2000. The remainder of this section 
was effective August 4, 1997. 

Effect of Amendments. — Session Laws 

2005-386, s. 9, effective September 13, 2005, 
substituted “exemptions” for “applicability” in 

the section heading; rewrote subsection (a); in 

subsection (b), rewrote the introductory para- 
graph, substituted “A person who is” for “Is” in 
subdivision (b)(1), substituted “A person who 
constructs” for “Constructs” in subdivision 

(b)(2), and added subdivisions (b)(3) through 

(b)(12); and added subsection (c). 

§ 87-98.5. Types of certification; sole certification. 

The Commission, with the advice and assistance of the Secretary, shall 

establish the appropriate types of certification for well contractors. Each 

certification type established by the Commission shall be the sole certification 

required to engage in well contractor activity in the State. (1997-358, s. 2.) 
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§ 87-98.6. Well contractor qualifications and examination. 

The Commission, with the advice and assistance of the Secretary, shall 
establish minimum requirements of education, experience, and knowledge for 
each type of certification for well contractors and shall establish procedures for 
receiving applications for certification, conducting examinations, and making 
investigations of applicants as may be necessary and appropriate so that 
prompt and fair consideration will be given to each applicant. (1997-358, s. 2.) 

§ 87-98.7. Issuance and renewal of certificates; temporary 
certification; refusal to issue a certificate. 

(a) Issuance. — An applicant, upon satisfactorily meeting the appropriate 
requirements, shall be certified to perform in the capacity of a well contractor 
and shall be issued a suitable certificate by the Commission designating the 
level of the person’s competency. A certificate shall be valid for one year or until 
any of the following occurs: 

(1) The certificate holder voluntarily surrenders the certificate to the 
Commission. 

(2) The certificate is revoked or suspended by the Commission for cause. 
(b) Renewal. — A certificate shall be renewed annually by payment of the 

annual fee. A person who fails to renew a certificate within 30 days of the 
expiration of the certificate must reapply for certification under this Article. 

(c) Temporary Certification. — A person may receive temporary certification 
to construct a well upon submission of an application to the Commission and 
subsequent approval in accordance with the criteria established by the 
Commission and upon payment of a temporary certification fee. A temporary 
certification shall be granted to the same person only once per calendar year 
and may not be valid for a period in excess of 45 consecutive days. To perform 
additional well contractor activity during that same calendar year, the person 
shall apply for certification under this Article. 

(d) Refusal to Issue a Certificate. — The Commission shall not issue a 
certificate under any of the following circumstances: 

(1) The applicant has not paid civil penalties assessed against the 
applicant under G.S. 87-94 for a violation of this Article, Article 7 of 
this Chapter, or any rule adopted to implement either of those 
Articles. 

(2) The applicant has not conducted all restoration activities ordered by 
the Department related to a violation by the applicant of Article 7 of 
this Chapter. 

(3) As determined by the Commission, the applicant has a history of not 
complying with this Article, Article 7 of this Chapter, or any rule 
adopted to implement either of those Articles. (1997-358, s. 2; 2001- 
AAO Sales) 

§ 87-98.8. Disciplinary actions. 

The Commission may issue a written reprimand to a well contractor or, in 
accordance with the provisions of Article 3A of Chapter 150B of the General 
Statutes, may suspend or revoke the certificate of a well contractor if the 
Commission finds that the well contractor has: 

(1) Engaged in fraud or deception in connection with obtaining certifica- 
tion or in connection with any well contractor activity. 

(2) Failed to use reasonable care, judgment, or the application of the 
person’s knowledge or ability in the performance of any well contrac- 
tor activity. 
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(3) Been grossly negligent or has demonstrated willful disregard of any 
applicable laws or rules governing well construction. 

(4) Failed to satisfactorily complete continuing education requirements 
established by the Commission. (1997-358, s. 2.) 

§ 87-98.9. Fees; Well Construction Fund. 

(a) Fees. — The Commission may set a fee for certification by examination, 

an annual fee for certification renewal, and a fee for temporary certification. 

The fee for certification by examination may not exceed one hundred dollars 

($100.00), the annual fee may not exceed two hundred dollars ($200.00) per 

year, and the temporary certification fee shall not exceed one hundred dollars 

($100.00). A well contractor certificate is void if the well contractor fails to pay 

the annual fee within 30 days of the date the fee is due. 
(b) Fund. — The Well Construction Fund is created as a nonreverting 

account within the Department. All fees collected pursuant to this Article shall 

be credited to the Fund. The Fund shall be used for the costs of administering 

this Article. (1997-358, s. 2.) 

§ 87-98.10. Promotion of training. 

The Commission and the Secretary may provide training for well contractors 

and cooperate with educational institutions and private and public associa- 

tions, persons, or corporations in providing training for well contractors. 

(1997-358, s. 2.) 

§ 87-98.11. Responsibilities of well contractors. 

All persons receiving certification under this Article to perform well contrac- 

tor activities in this State shall be responsible for complying with all statutes, 

rules, and generally accepted construction practices, including all local rules or 

ordinances governing well contractor activities. (1997-358, s. 2.) 

§ 87-98.12. (Effective until September 1, 2008) Continuing 

education requirements; exemption. 

(a) In order to continue to be certified under this Article, a well contractor 

shall satisfactorily complete the number of hours of approved continuing 

education required by the Commission. The Commission shall establish the 

minimum number of hours of continuing education that shall be required to 

maintain certification, shall specify the scope of required continuing education 

courses, and shall approve continuing education courses. 

(b) A well contractor who is 70 years of age or more; who has engaged in well 

contractor activity for more than 20 years; who has no record of having violated 

any provision of this Article, Article 7 of this Chapter, or order issued pursuant 

to or rule adopted under this Article or Article 7 of this Chapter in the previous 

10 years; and who meets all other requirements for certification under this 

Article is exempt from continuing education requirements adopted pursuant to 

this section. (1997-358, s. 2; 1998-129, s. 1; 2001-440, s. 1.3.) 

Section Set Out Twice. — The section 11, as amended by S.L. 1998-129, s. 1, made 

above is effective until September 1, 2008. For _ this section effective January 1, 2000. 

the section as amended September 1, 2008, see Session Laws 2001-440, s. 5, provides that s. 

the following section, also numbered G.S. 87- 1.3, which amended this section by adding 

98.12. subsection (b) and making related changes, 

Editor’s Note. — Session Laws 1997-358, s. | expires September 1, 2008. 
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§ 87-98.12. (Effective September 1, 2008) Continuing edu- 
cation requirements. 

In order to continue to be certified under this Article, a well contractor shall 
satisfactorily complete the number of hours of approved continuing education 
required by the Commission. The Commission shall establish the minimum 
number of hours of continuing education that shall be required to maintain 
certification, shall specify the scope of required continuing education courses, 
and shall approve continuing education courses. (1997-358, s. 2; 1998-129, s. 1; 
2OON-440 Scaete sy) 

Section Set Out Twice. — The section 5, provides that s. 1.3, which amended this 

above is effective September 1, 2008. For the section by adding subsection (b) and making 
section as in effect until September 1, 2008, see related changes, expires September 1, 2008. 
the preceding section, also numbered G.S. 87-__ The section is set out above as it read prior to 
98.12. the amendment by Session Laws 2001-440, s. 5. 

Editor’s Note. — Session Laws 2001-440, s. 

§ 87-98.13. Injunctive relief. 

Upon violation of this Article, a rule adopted under this Article, or an order 
issued under this Article, the Secretary may, either before or after the 
institution of proceedings for the collection of any penalty imposed under this 
Article for the violation, request the Attorney General to institute a civil action 
in the superior court in the name of the State for injunctive relief to restrain 
the violation or require corrective action and for any other relief the court finds 
proper. Initiating an action shall not relieve any party to the proceedings from 
any penalty prescribed by this Article. (1997-358, s. 2.) 

§ 87-99: Reserved for future codification purposes. 

ARTICLE 8. 

Underground Damage Prevention. 

§ 87-100. Short title. 

This Article shall be known as the “Underground Damage Prevention Act”. 
Ce leare. Theis, Se Ih.) 

Cross References. — As to Highway Fund 
and Highway Trust Fund Small Project Bid- 
ding, see G.S. 136-28.10. 

CASE NOTES 

Cited in Coastal Plains Utils., Inc. v. New 
Hanover County, 166 N.C. App. 333, 601 S.E.2d 
915, 2004 N.C. App. LEXIS 1745 (2004). 

§ 87-101. Definitions. 

As used in this Article: 
(1) “Association” means an association, sponsored by utility owners, that 

will provide for receipt of notification of excavation operations in a 
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defined geographical area, and that will maintain the records of the 

notifications. 
(2) “Damage” includes the substantial weakening of structural or lateral 

support of an underground utility, penetration or destruction of 

protective coating, housing, or other protective device of an under- 

ground utility, and the partial or complete severance of an under- 

eround utility. 
(3) “Excavate” or “excavation” means an operation for the purpose of the 

movement or removal of earth, rock, or other materials in or on the 

ground by use of equipment operated by means of mechanical power 

and/or an operation by which a structure or mass of material 1s 

wrecked, razed, moved, or removed by means of any tools, equipment, 

or discharge of explosives. This term includes road construction but 

does not include road maintenance activities within rights-of-way of a 

highway, including those maintenance activities defined by the rules 

and regulations of the North Carolina Department of Transportation. 

(4) “Highway” has the meaning set out in G.S. 20-4.01 as the same shall 

be amended from time to time. 
(5) “Location of underground utilities” means a strip of land not wider 

than the width of the underground utility plus two and one-half (2/2) 

feet on either side of the underground utility. 
(6) “Person” means a corporation, individual, copartnership, company, 

association, or any combination of individuals or organizations doing 

business as a unit, any subdivision or instrumentality of the State, 

and includes any officer, agent, trustee, receiver, assignee, lessee, or 

personal representative of any of the above entities. 

(7) “Person financially responsible” means that person who ultimately 

receives the benefits of any completed excavation activities, including 

a person owning or leasing real property or holding an easement or 

interest in an easement. 
(8) “Public spaces” means any area owned by the State or any of its 

political subdivisions or dedicated for public use. 

(9) “Road construction” means the actual building of a new highway, or 

the paving, grading, widening, relocation, reconstruction, or other 

major improvement of a substantial portion of an existing highway. 

(10) “Road maintenance” means preservation, including repairs and re- 

surfacing of a highway, not amounting to road construction. 

(11) “Street” has the meaning set out in G.S. 20-4.01 as the same shall be 

amended from time to time. 
(12) “Underground utility” means any underground line, system or facil- 

ity used for producing, storing, conveying, transmitting, or distribut- 

ing communication or telecommunication, electricity, gas, petroleum 

and petroleum products, coal slurry, hazardous liquids, water under 

pressure, steam, or sanitary sewage, but not including traffic signal 

control cables and vehicle detection cables of the North Carolina 

Department of Transportation. 
(13) “Utility owner” means any person who owns or operates an under- 

eround utility. 
(14) “Work day” means every day except Saturday, Sunday, national legal 

holidays and State legal holidays. (1985, c. 785, s. 1.) 

CASE NOTES 

“Excavation.” — A contractor’s cleaning out work Servs. v. Lee, — F. Supp. 2d —, 2000 U.S: 

of an overgrown ditch constituted “excavation” Dist. LEXIS 22619 (E.D.N.C. Oct. 31, 2000). 

on the owner’s property. MCI Worldcom Net- Applied in Continental Tel. Co. v. Gunter, 99 
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N.C. App. 741, 394 S.E.2d 228 (1990); Coastal N.C. App. 333, 601 S.E.2d 915, 2004 N.C. App. 
Plains Utils., Inc. v. New Hanover County, 166 LEXIS 1745 (2004). 

§ 87-102. Notice required prior to excavation. 

(a) Except as provided in G.S. 87-106, before commencing any excavations 
in highways, public spaces or in private easements of a utility owner, a person 
planning to excavate shall notify each utility owner having underground 
utilities located in the proposed area to be excavated, either orally or in 
writing, not less than two nor more than 10 working days prior to starting, of 
his intent to excavate. 

(b) The written or oral notice required in subsection (a) shall contain: 
(1) The name, address, and telephone number of the person filing the 

notice; 
(2) The name, address, and telephone number of the person doing the 

excavating; 
(3) The anticipated starting date of the excavation; 
(4) The anticipated duration of the excavation; 
(5) The type of excavation to be conducted; 
(6) The location of the proposed excavation; and 
(7) Whether or not explosives will be used. 

(c) If the notice required by this section is made by telephone, an adequate 
record shall be made of the notification by the utility owners or the utility 
association and the person making the notification, to document compliance 
with this section. (1985, c. 785, s. 1.) 

CASE NOTES 

Liability in Damages is Remedy Under’ U.S. Dist. LEXIS 22619 (E.D.N.C. Oct. 31, 
the Underground Damage Prevention Act. 2000). 

— Liability in damages is a remedy contem- Applied in Continental Tel. Co. v. Gunter, 99 
plated by the drafters of the Underground N.C. App. 741, 394 S.E.2d 228 (1990). 

Damage Prevention Act, G.S. 87-100 et seq., for Cited in Lexington Tel. Co. v. Davidson Wa- 
an excavator’s breach of the duty established by ter Inc. 122 N.C. App. 177, 468 S.E.2d 66 
G.S. 87-102 and G.S. 87-104. MCI Worldcom (1996) 
Network Servs. v. Lee, — F. Supp. 2d —, 2000 , 

§ 87-103. Effect of permit on liability. 

A permit authorizing excavation operations and issued pursuant to law or 
ordinance shall not relieve a person of the responsibility of complying with this 
Article. (1985, c. 785, s. 1.) 

§ 87-104. Requirements of person doing excavation. 

(a) Except as provided in G.S. 87-106, no person may excavate in a highway, 
a public space, or a private easement of a utility owner without first having 
given the notice required in G.S. 87-102 to the utility owners. 
Fey In addition to the notification requirements, each person excavating 

shall: 
(1) Plan the excavation to avoid damage and to minimize interference 

with underground utilities in and near the construction area, to the 
best of his abilities; 

(2) Maintain a clearance between an underground utility and the cutting 
edge or point of any mechanized equipment, taking into account the 
known limit of control of that cutting edge or point, as is reasonably 
required to avoid damage; and 
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(3) Provide support for the underground utilities in or near the construc- 

tion area, including backfill, as may be reasonably required by the 

utility owner for the protection of the underground utilities. (1985, c. 

Mois. 1) 

CASE NOTES 

Liability in Damages is Remedy Under 
the Underground Damage Prevention Act. 
— Liability in damages is a remedy contem- 
plated by the drafters of the Underground 
Damage Prevention Act, G.S. 87-100 et seq., for 
an excavator’s breach of the duty established by 
G.S. 87-102 and G.S. 87-104. MCI Worldcom 
Network Servs. v. Lee, — F. Supp. 2d —, 2000 

Ds iets LEXIS 22619 (DNC. Oct. 31, 

2000). 
Municipalities were not liable under the 

North Carolina Underground Damage 
Prevention Act, G.S. 87-100 et seq., for 

damage to a utility’s water pipes; there had 
been a meeting between the county, the con- 

tractors, and the utility regarding the construc- 
tion of a water and sewage system for the 
municipalities, and the utility had been advised 
of the construction and was asked to mark the 
lines where its pipes lay that were later dam- 
aged during the construction. Coastal Plains 
Utils., Inc. v. New Hanover County, 166 N.C. 
Apps 333, 601 GS: 2d" 915; 2004 N.C. App. 
LEXIS 1745 (2004). 
Applied in Continental Tel. Co. v. Gunter, 99 

N.C, App. 741, 394 S.E.2d 228 (1990). 

§ 87-105. Requirements of the person financially respon- 

sible for the excavation. 

The person financially responsible shall provide to the person responsible for 

doing the excavating, the names of all underground utility owners in the area 

of the proposed excavation. The names of the utility owners may be obtained 

from the County Register of Deeds or the Building Inspection Department of 

the political subdivision in which the excavating is taken place, if there is one. 

(GROS 3G Od. c- L.) 

CASE NOTES 

Owner’s Responsibility to Notify Con- 
struction Contractor. — In contractor’s in- 
demnity or contribution action against property 
owner for failing to notify the contractor of 
utilities in the area, which action arose out of 

contractor’s liability to a phone company for 
severing an underground phone cable, it was 
irrelevant that the cable was on property adja- 
cent to the owner’s property; the Underground 
Damage Prevention Act, G.S. 87-105, required 

the property owner to notify the contractor of 

all utilities “in the area.” MCI Worldcom Net- 

work Servs. v. Lee, — F. Supp. 2d —, 2000 U.S. 

Dist. LEXIS 22619 (E.D.N.C. Oct. 31, 2000). 
Status of Independent Contractor. — In 

contractor’s indemnity or contribution action 
against property owner for failing to notify the 
contractor of utilities in the area, which action 

arose out of contractor’s liability to a phone 
company for severing an underground phone 

§ 87-106. Exceptions. 

cable, the contractor’s status as an independent 
contractor was irrelevant because the property 
owner owed a direct duty to the contractor, who 

in turn owed a direct duty to the phone com- 

pany. MCI Worldcom Network Servs. v. Lee, — 

EK’ Supp. 2d — 2000 U:S, Dist. LEXIS 22619 

(EL DENIGE Oct. 31552000): 
Municipalities were not liable under the 

North Carolina Underground Damage 

Prevention Act, G.S. 87-100 et seq., for 

damage to a utility’s water pipes; there had 

been a meeting between the county, the con- 

tractors, and the utility regarding the construc- 

tion of a water and sewage system for the 

municipalities, and the utility had been advised 

of the construction and was asked to mark the 

lines where its pipes lay that were later dam- 

aged during the construction. Coastal Plains 

Utils., Inc. v. New Hanover County, 166 N.C. 

App. 333, 601 S.E.2d 915, 2004 N.C. App. 

LEXIS 1745 (2004). 

The following excavations are exempted from the notification requirements 

of this Article: 
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(1) Tilling of soil for agricultural purposes; 
(2) Excavation by a utility owner, by the State or its subdivisions or 

agencies, or by anyone contracting with any of these entities to 
perform the excavation, on or within an easement, right-of-way, or 
property owned or controlled by any of these entities, where: 
a. Only the facilities of the utility owner doing the excavating are 

permitted; or 
b. All persons having an interest in the excavation and the under- 

ground utilities that may be damaged during the excavation have 
agreed in writing to provide the equivalent of the notification 
required by this Article among themselves; or 

(3) The replacement of a pole as long as the replacement pole is within 
three feet of the original pole and within the line of existing poles. 
This exception shall not apply to poles at highway intersections or at 
the crossings of highways and permanently marked transmission 
underground utilities. 

(4) In the case of an emergency involving danger to life, health, or 
property requiring immediate correction, or in order to continue the 
operation of a major industrial plant, or in order to assure the 
continuity of utility services, excavations immediately required to 
repair or maintain the needed service may be made, without using 
explosives, if notice is given to the utility owner or association as soon 
as is reasonably possible; except that the prohibition against the use 
of explosives shall not apply to the North Carolina Department of 
Transportation. Performance of emergency excavation shall not re- 
lieve the excavator of liability for damages. (1985, c. 785, s. 1.) 

CASE NOTES 

Applied in Lexington Tel. Co. v. Davidson 
Water, Inc., 122 N.C. App. 177, 468 S.E.2d 66 
(1996). 

§ 87-107. Duties of the utility owners. 

Each utility owner, or his designated representative including an associa- 
tion, notified of an intent to excavate shall, before the proposed start of 
excavating (unless another period is agreed to by the person conducting the 
excavation and the utility owner or their representatives), provide the follow- 
ing information to the person excavating to the extent such information is 
reflected by records in the possession of and reasonably available to the utility 
owner: 

(1) The location and description of all of the underground utilities which 
may be damaged as a result of the excavation; 

(2) The location and description of all utility markers indicating the 
location of the underground utilities; and 

(3) Any other information that would assist in locating and avoiding 
damage to the underground utilities, including providing temporary 
markings when necessary indicating the location of the underground 
utility in locations where permanent utility markers do not exist. 
(CIs Fist ce 1) 

CASE NOTES 

Cost of Locating Underground Utilities. notice in conformance with this chapter, the 
— So long as the excavating utility provides locating utility cannot charge the excavating 
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utility for locating its underground cables when 
the location of such lines is necessary to assure 
the excavating utility's maintenance of service 
to customers, even when the locating is re- 
quired to be done outside of normal business 

ART. 8. UNDERGROUND DAMAGE PREVENTION §$87-110 

hours. Lexington Tel. Co. v. Davidson Water, 
Inc., 122 N.C. App. 177, 468 S.H.2d 66 (1996). 

Cited in MCI Worldcom Network Servs. v. 

eeu EF) Suppa 2d — 2000 Uo sist EE ds 
22619 (i. DANG. Oct. 31.2000). 

§ 87-108. Absence of utility location. 

Should any utility owner who has been given notice pursuant to G.S. 87-102 

fail to respond to that notice as provided in G.S. 87-107, or fail to properly 

locate the underground utility, then the person excavating is free to proceed 

with the excavation. Neither the excavator nor the person financially respon- 

sible for the excavation will be liable to the nonresponding or improperly 

responding utility owner for damages to that utility owner’s facilities if the 

person doing the excavating shall exercise due care to protect existing 

underground utilities when there is evidence of the existence of those under- 

ground utilities near the proposed excavation site. (L9S5ec (cogs 1.) 

CASE NOTES 

Liability in Damages is Remedy Under 
the Underground Damage Prevention Act. 
— Liability in damages is a remedy contem- 
plated by the drafters of the Underground 
Damage Prevention Act, G.S. 87-100 et seq., for 
an excavator’s breach of the duty established by 

Network Servs. v. Lee, — F. Supp. 2d —, 2000 
Us) Dist. LEXUS: 22619 (Eh. WNC. Oct; 3) 

2000). 
Cited in Lexington Tel. Co. v. Davidson Wa- 

ter, Inc., 122 N.C. App. 177, 468 S.E.2d 66 

(1996). 
G.S. 87-102 and G.S. 87-104. MCI Worldcom 

§ 87-109. Recording requirements for associations. 

An association shall record with the Register of Deeds of each county in 

which participating utility owners own or operate underground utilities, a 

notarized document providing the telephone number and address of the 

association, a description of the geographical area served by the association, 

and a list of the names and addresses of the utility owners receiving these 

services from the association. (1985, c. 785, s. 1.) 

CASE NOTES 

Applied in Continental Tel. Co. v. Gunter, 99 

N.C. App. 741, 394 8.E.2d 228 (1990). 

§ 87-110. Recording requirements for utility owners. 

(a) Each utility owner having underground utilities in North Carolina shall 

record a notarized document containing the name of the utility owner and the 

title, address, and telephone number of its representatives designated to 

receive the written or oral notice of intent to excavate, with the Register of 

Deeds of each county in which the utility owner owns or operates underground 

facilities. This document shall be executed by an officer of the utility owner or 

in the case of a governmental entity, the authorized official. 

(b) Any change or modification of the information recorded by a utility 

owner, pursuant to subsection (a) of this section, shall be made by recording 

the corrected information with the Register of Deeds of each county to which 

the change or modification applies, in the manner required by subsection (a) of 

this section within five days of the change made to the utilities. 
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(c) For purposes of the recordings required by subsections (a) and (b) of this 
section, recordings by an association pursuant to G.S. 87-109 shall satisfy the 
recording requirements for each utility owner who is a member of the 
association while that utility owner remains a member of the association. 

(d) Upon receipt of the documents recorded pursuant to subsections (a), (b), 
or (c) of this section, the Register of Deeds shall place the documents in the 
Grantor’s Index under the heading “Underground Utilities”. The registration 
fee imposed by Chapter 161 of the General Statutes shall apply to these 
documents. (1985, c. 785, s. 1.) 

§ 87-111. Recorded information filed with inspection de- 
partments. 

A copy of any document or modification or change in the information in that 
document recorded pursuant to G.S. 87-109 or G.S. 87-110 shall be filed with 
any county or municipal inspection department having jurisdiction over any 
area where the underground utilities are located. Such inspection departments 
shall maintain these filings in alphabetical order in an accessible form. (1985, 
Cr (OD Saale) 

§ 87-112. Color-coding. 

When the location of an underground utility is marked with stakes or by 
other physical means, pursuant to this Article, the utility owner shall use 
colored markers following the American Public Works Association Uniform 
Color Code for Utilities. (1985, c. 785, s. 1.) 

§ 87-113. Notification required when damage done. 

(a) The person doing an excavation that results in any known damage to an 
underground utility shall, immediately after the discovery of the damage, 
notify the utility owner of the location and nature of the damage and shall 
allow the utility owner reasonable time to repair the damage before completing 
the excavation in the immediate area of the damaged underground utility. 

(b) The person responsible for conducting any excavation that results in 
damage to an underground utility where the damage may endanger life, 
health, or property shall, immediately after the discovery of the damage, take 
action to protect the public and property, notify the utility owner, notify the 
police or fire departments, and take any other actions to minimize the hazards 
until the arrival of the utility owner’s personnel, the police, or the fire 
department. The excavator shall delay any backfilling in the immediate area of 
the damaged underground utility until authorized by the utility owner unless 
it is necessary to prevent injury or property damage to others. Repair of any 
damage shall be performed by the utility owner or by qualified personnel 
authorized by the utility owner. (1985, c. 785, s. 1.) 

§ 87-114. Homeowners. 

This Article does not require utility notification before a property owner digs 
in any area on his own property with nonmechanized equipment nor prior to 
tilling the soil for agricultural, gardening or landscaping purposes. Mecha- 
nized equipment may be used, without utility notification, in any area on the 
owner's property with the exception of recorded underground utility easements 
which describes the location of the easement with specificity. (1985, c. 785, s. 1.) 
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Chapter 88. 

Cosmetic Art. 

Sec. 
88-1 through 88-30. [Repealed.] 

§§ 88-1 through 88-30: Repealed by Session Laws 1998-230, s. ib 

effective November 1, 1998. 

Cross References. — For Cosmetic Art, see 

now G.S. 88B-1 et seq. 
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Chapter 88A. 

Electrolysis Practice Act. 

Sec. Sec. 

88A-1. Short title. 88A-12. License renewal. 

88A-2. Purpose. 88A-13. Continuing education. 

88A-3. Definitions. 88A-14. Inactive list. 

88A-4. Unlawful practice. 88A-15. Exemptions from licensure. 

88A-5. Creation and membership of Board. 88A-16. Permanent establishment required. 

88A-6. Powers and duties of the Board. 88A-17. Requirements for certification as an 

88A-7. Applicability of Executive Budget Act; electrology instructor. 

audit oversight. 88A-18. Renewal of instructor’s certificate. 

88A-8. The Board may accept contributions, 88A-19. Requirements for certification as a 

etc. Board approved school of 

88A-9. Expenses and fees. electrology. 

88A-10. Requirements for licensure as an elec- 88A-20. Certification renewal. 

trologist. 88A-21. Disciplinary authority of the Board. 

88A-10.1. Temporary license. 88A-22. Enjoining illegal practices. 

88A-11. Licensure without examination. 88A-23. Reports and immunity from suit. 

§ 88A-1. Short title. 

This chapter may be cited as the “Electrolysis Practice Act.” (1989 (Reg. 

Sess., 1990), c. 1033, s. 1.) 

Legal Periodicals. — For article, “The Wrong Bright Line?,” see 15 Campbell L. Rev. 

Learned Profession Exemption of the North 223 (1993). 

Carolina Deceptive Trade Practices Act: The 

§ 88A-2. Purpose. 

The purpose of this Chapter is to ensure minimum standards of competency, 

to protect the public from misrepresentation of status by persons who hold 

themselves out to be “certified electrologists”, and to provide the public with 

safe care by a mandatory licensing of electrologists. (1989 (Reg. Sess., 1990), 

eile acs is 

§ 88A-3. Definitions. 

As used in this Chapter, unless the context requires otherwise: 

(1) “Board” means the North Carolina Board of Electrolysis Examiners. 

(2) “Electrolysis” means the permanent removal of hair by the application 

of an electrical current to the dermal papilla by a filament to cause 

decomposition, coagulation, or dehydration within the hair follicle as 

approved by the Food and Drug Administration of the United States 

Government. 
(3) “Electrologist” or “electrolocist” means a person who engages in the 

practice of electrolysis for permanent hair removal. 

(4) “Electrology” means the art and practice relating to the removal of hair 

from the normal skin of the human body by application of an electric 

current to the hair papilla by means of a needle or needles so as to 

cause growth inactivity of the hair papilla and thus permanently 

remove the hair. (1989 (Reg. Sess., 1990), c. 1033, s. ils) 

§ 88A-4. Unlawful practice. 

(a) Effective January 31, 1994, it shall be unlawful to engage in the practice 

of electrolysis in this State without a license. 
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(b) Any violation of this Chapter shall be a Class 2 misdemeanor. (1989 
(Reg. Sess., 1990), c. 1033, s. 1; 1991 (Reg. Sess., 1992), c. 1003, s. 2; 1993, c. 
530, s. 3: c. 539.5. CO9S AGU Tan xacess ccre24 slic) 

§ 88A-5. Creation and membership of Board. 

(a) The North Carolina Board of Electrolysis Examiners is created. The 
Board shall consist of five members as follows: 

(1) Three electrologists who have engaged in the practice of electrolysis 
for at least five years, one of whom shall be appointed by the General 
Assembly upon the recommendation of the Speaker of the House of 
Representatives, one of whom shall be appointed by the General 
Assembly upon the recommendation of the President Pro Tempore of 
the Senate, and one of whom shall be appointed by the Governor. 

(2) A physician licensed under Chapter 90 of the General Statutes, who 
shall be nominated by the North Carolina Medical Board and ap- 
pointed by the Governor. 

(3) A public member, appointed by the Governor, who has not practiced 
electrolysis, who is not in training to become an electrologist, and who 
is not related to anyone who would be prohibited by this subdivision 
from serving on the Board as a public member. 

(b) Legislative appointments shall be made in accordance with G.S. 120- 
121. A vacancy in a legislative appointment shall be filled in accordance with 
Gis, 120-122. 

(c) Each member shall be appointed for a term of three years and shall serve 
until a successor is appointed. Of the members initially appointed, one of the 
electrologist members shall serve a term of one year. The public member and 
the second electrologist member shall serve a term of two years. The physician 
member and the third electrologist member shall serve a term of three years. 
The terms of all initial appointments shall commence within 30 days of the 
effective date of this act. No member may serve more than two consecutive full 
terms: 

(d) Vacancies shall be filled by the appropriate appointing authority within 
30 days after the position is vacated. Appointees shall serve the remainder of 
the unexpired term and until their successors have been appointed and 
qualified. 

(e) The Board may remove any of its members for gross neglect of duty, 
incompetence, or unprofessional conduct. A member subject to disciplinary 
proceedings shall be disqualified from all Board business until the charges are 
resolved. The Governor may also remove any member of the Board which he 
appoints. 

(f) Kach member of the Board shall receive per diem compensation and 
reimbursement for travel and subsistence in the amounts the Board votes 
upon and records in its minutes, provided the amounts do not exceed the 
amounts specified in G.S. 93B-5. 

(g) The Board shall elect a Chairman, a Vice-Chairman, a Treasurer, and 
such other officers as are deemed necessary by the Board. All officers shall be 
elected annually by the Board for one-year terms and shall serve until their 
successors are elected and qualified. 

(h) The Board shall hold at least two meetings each year to conduct its 
business, and shall adopt rules governing the calling, holding, and conducting 
of regular and special meetings. A majority of the members shall constitute a 
quorum. (1989 (Reg. Sess., 1990), c. 1033, s. 1; 1995, c. 94, s. 6.) 

§ 88A-6. Powers and duties of the Board. 

The Board shall have the following general powers and duties: 
(1) To administer and interpret this Chapter; 
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(2) To adopt rules in the manner prescribed by Chapter 150B of the 

General Statutes as may be necessary to carry out the provisions of 

this Chapter; 
(3) To determine the qualifications of persons who are licensed or certified 

pursuant to this Chapter; 

(4) To issue, renew, deny, restrict, suspend, or revoke licenses and to carry 

out any of the other actions authorized by this Chapter; 

(5) To establish, publish, and enforce rules of professional conduct, and to 

regulate advertising by licensees; 

(6) To maintain a record of all proceedings and make available to persons 

licensed under this Chapter, and to other concerned parties, an 

annual report of all Board action; 

(7) To collect fees for licensure, licensure renewal, and other services 

deemed necessary to carry out the purpose of this Chapter; 

(8) To employ and fix the compensation of personnel, including an 

executive director, that the Board determines are necessary to carry 

out the provisions of this Chapter and to incur other expenses 

necessary to effectuate this Chapter, 

(9) To conduct investigations for the purpose of determining whether 

violations of this Chapter or grounds for disciplining persons licensed 

or certified under this Chapter exist; and, 

(10) To adopt a seal containing the name of the Board for use on all 

certificates, licenses, and official reports issued by it. (1989 (Reg. 

Sess., 1990), c. 1033, s. 1.) 

§ 88A-7. Applicability of Executive Budget Act; audit over- 

sight. 

The Treasurer or the Executive Director shall deposit all fees payable to the 

Board with the State Treasurer, to be credited to the account of the Board. 

These funds shall be held and expended under the supervision of the Director 

of the Budget. The provisions of the Executive Budget Act apply to this 

Chapter. The Board is subject to the oversight of the State Auditor under 

Article 5A of Chapter 147 of the General Statutes. (1989 (Reg. Sess., 1990), c. 

1033, s. 1; 1993 (Reg. Sess., 1994), c. 755, s. 5.1.) 

§ 88A-8. The Board may accept contributions, etc. 

The Board may accept grants, contributions, devises, bequests, and gifts 

that shall be kept in the same account as the funds deposited in accordance 

with G.S. 88A-7 and shall be used to carry out the provisions of this Chapter. 

(1989 (Reg. Sess., 1990), c. 1033, s. 1.) 

§ 88A-9. Expenses and fees. 

(a) All salaries, compensation, and expenses incurred or allowed for the 

purpose of carrying out the purposes of this Chapter shall be paid by the Board 

exclusively out of the fees received by the Board as authorized by this Chapter, 

or funds received pursuant to G.S. 88A-7. No salary, expense, or other 

obligations of the Board may be charged against the General Fund of the State. 

Neither the Board nor any of its officers or employees may incur any expense, 

debt, or other financial obligation binding upon the State. 

(b) All fees may be calculated by the Board in amounts sufficient to pay the 

costs of administration of this act, but in no event may they exceed the 

following: 
(1) Application for licensure as an ClecLrOlocis use. 4 eetacinete $150.00 
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(ha)! Initial lreenseg,, cet Sion aee oe ees oe See eee eer eee 150.00 
(ib) Examima tion orarcex amination (10-07-20 as. ats sees a te 125.00 
(2) Licensure of electrology renéwal.v0.-.29s-222 2 eee ee 200.00 
(3) Application for certification as an electrology instructor...... 150.00 
(MeCertificate ot electrologyinstructorrencwal emer emer te 75.00 
(5) Application for certification as a Board approved school of 

electrolooie hair sage Fale eet ae, See 2. SP Oe ee eee: 500.00 
(6) Certificate of Board approved school of electrology renewal 250.00 
(6a) Certification of out-ol-statesschools’ eer. assses ee eee 100.00 
(6b) Certification of out-of-state schools renewal ................... 15.00 
(6G), Othice ans pechlon Or reinspectiOn syne.) ace". oan ace eee 100.00 
(6d) License: by reciprocity. .)...a0ms tees pene 2 ek ae ere eee 150.00 
Cia labesrenewalichargen sure saree lh) wteeetierkh area Sut cherie ee 75.00 
(Sh Reinstatement of expired license: -.m0-5- 5. net conee 300.00 
(Ojeheactivationiol Mecenseve wakes. perience arene ere 200.00 
(10) «duplicate: licens@agiars ie des eethoale ke ares syste Pars, 0): 

(1989 (Reg. Sess., 1990), c. 1033, s. 1; 2001-176, s. 1.) 

§ 88A-10. Requirements for licensure as an electrologist. 

(a) Any person who desires to be licensed as an “electrologist” pursuant to 
this Chapter shall: 

(1) Submit an application on a form approved by the Board. 
(2) Be a resident of North Carolina. 
(3) Be 18 years of age or older. 
(4) Meet the requirements of subsection (al) of this section. 
(5) Pass an examination given by the Board. 
(6) Submit the application and examination fees required in G.S. 88A- 

9(b). 
(al) An applicant for licensure under this section shall provide: 

(1) Proof of graduation from a school certified by the Board pursuant to 
G.S. 88A-19; or 

(2) Proof satisfactory to the Board that, for at least one year prior to the 
date of application or the date of initial residence in this State, 
whichever is earlier, the applicant was engaged in the practice of 
electrology in a state that does not license electrologists. 

Subdivision (2) of this subsection applies only to applicants whose residence 
in this State began on or after January 31, 1994, who do not meet the 
qualifications of subdivision (1) of this subsection or G.S. 88A-12. 

(b) At least twice each year, the Board shall give an examination to 
applicants for licensure to determine the applicants’ knowledge of the basic 
and clinical sciences relating to the theory and practice of electrology. The 
Board shall give applicants notice of the date, time, and place of the examina- 
tion at least 60 days in advance. 

(c) When the Board determines that an applicant has met all the require- 
ments for licensure, and has submitted the initial license fee required in G.S. 
88A-9(b), the Board shall issue a license to the applicant. 

(d) An applicant otherwise qualified for licensure who is not a resident of 
this State may nevertheless submit a statement of intent to begin practicing 
electrology in this State and receive a license. The applicant must provide to 
the Board within six months of receiving a license evidence satisfactory to the 
Board that the applicant has actually begun to practice electrology in this 
State. The Board may revoke the license of an applicant who fails to submit 
this proof or whose proof fails to satisfy the Board. (1989 (Reg. Sess., 1990), c. 
1033, 5, 15 1993)(Reo..Sesss 1994) ce /55,15. 2001764602.) 
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§ 88A-10.1. Temporary license. 

The Board may issue a temporary license to practice electrology to an 

applicant who meets the requirements of G.S. 88A-10(a)(1)- (4). A temporary 

license may not be valid for more than six months and may be renewed not 

more than once. The Board may by rule provide for a shorter duration and may 

prohibit any renewal of a temporary license. The Board shall adopt rules 

setting the criteria for any renewals. The Board may by rule require that 

holders of a temporary license practice under supervision and may specify 

criteria for supervision in its rules, including the setting, amounts of supervi- 

sion, and qualifications of supervisors. (1993 (Reg. Sess., INSTEAD) en erayan ce 45) 

§ 88A-11. Licensure without examination. 

The Board may issue a license to practice electrology, without examination, 

to an applicant: 
(1) Who was engaged in the practice of electrolysis in this State or another 

state prior to July 1, 1993, and who submits an application for 

licensure to the Board on or before January 31, 1994. 

(2) Who is certified or licensed in good standing to practice electrolysis in 

another state, provided that the other state’s educational hours of 

instruction are equal to or greater than the hours required in this 

State. (1989 (Reg. Sess., 1990), c. 1033, s. 1; 1991 (Reg. Desc 992). c: 

1008) s) 15 1993, ce) 530; s: 4.) 

§ 88A-12. License renewal. 

(a) Every electrologist license issued pursuant to this Chapter must be 

renewed annually. On or before the date the current license expires, a person 

who desires to continue to practice electrology shall apply for license renewal 

to the Board on forms approved by the Board, provide evidence of the 

successful completion of a continuing educational program approved by the 

Board, meet the criteria for renewal established by the Board, and pay the 

required fee. The Board may provide for the late renewal of licensure upon 

payment of a late fee as set by the Board, but late renewal may not be granted 

more than 90 days after expiration of the license. 

(b) Any person who has failed to renew his license for more than 90 days 

after expiration may have it reinstated by applying to the Board for reinstate- 

ment on a form approved by the Board, furnishing a statement of the reason for 

failure to apply for renewal prior to the deadline, and paying the required fee. 

The Board may require evidence of competency to resume practice before 

reinstating the applicant’s license. (1989 (Reg. Sess., 1990), c. 1033, s. 1; 1993 

(Reg. Sess., 1994), c. 755, s. 3.) 

§ 88A-13. Continuing education. 

(a) The Board shall determine the number of hours and subject matter of 

continuing education required as a condition of license renewal. The Board 

may offer continuing education to the licensees under this act. 

(b) Upon request, the Board may grant approval to a continuing education 

program or course upon finding that the program or course offers an educa- 

tional experience designed to enhance the practice of electrology. 

(c) The Board shall maintain and distribute, as appropriate, records of the 

educational course work successfully completed by each licensee, including the 

subject matter and the number of hours of each course. (1989 (Reg. Sess., 

1990), c. 1033, s. 1.) 
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§ 88A-14. Inactive list. 

Upon request by a licensee for inactive status, the Board shall place the 
licensee’s name on the inactive list. While on the inactive list, the person shall 
not be subjected to renewal requirements and shall not practice electrology in 
North Carolina. When that person desires to be removed from the inactive list 
and returned to an active list, a reactivation application shall be submitted to 
the Board on a form furnished by the Board and the fee shall be paid for license 
reactivation. The Board may require evidence of competency to resume 
practice before returning the applicant to the active status. Any person whose 
license has lapsed or expired for a period of five years or more shall be required 
to take and pass the examination for licensure before the license can be 
reactivated. (1989 (Reg. Sess., 1990), c. 1033, s. 1; 2001-176, s. 3.) 

§ 88A-15. Exemptions from licensure. 

The following individuals shall be permitted to practice electrology without 
a license: 

(1) Any physician licensed in accordance with Article 1 and Article 11 of 
Chapter 90 of the General Statutes. 

(2) A student at an approved school of electrology when electrolysis is 
performed in the course of study. 

(3) Aperson demonstrating on behalf of a manufacturer or distributor any 
electrolysis equipment or supplies, if such demonstration is performed 
without charge. 

(4) An employee of a hospital licensed under Chapter 131E of the General 
Statutes and working under the supervision of a physician licensed 
under Article 1 of Chapter 90 of the General Statutes who is certified 
by the American Board of Dermatology. (1989 (Reg. Sess., 1990), c. 
10338, s. 1; 1993 (Reg. Sess., 1994), c. 755, s. 4.) 

§ 88A-16. Permanent establishment required. 

(a) Electrolysis shall be practiced by a licensed person only in a permanent 
establishment, hereafter referred to as an office. The Board may adopt 
reasonable rules and regulations concerning the sanitation standards, equip- 
ment, and supplies to be used and observed in offices. Offices shall be subject 
to periodic inspection at any time during business hours by members of the 
Board or its agents or assistants. 

(b) Every electrologist shall notify the Board in writing 30 business days 
prior to, but no later than 10 business days after, any change of address or 
opening of a new office. 
ae Every electrologist shall display his license in a conspicuous place in the 

office. 
(d) Every electrologist may make calls outside the office. The Board shall 

adopt rules and regulations concerning the equipment and instruments to be 
used by an electrologist when treating patients outside the office. (1989 (Reg. 
mess 1990) tc. 1035) sale) 

§ 88A-17. Requirements for certification as an electrology 
instructor. 

(a) Any person who desires to be certified as an “electrology instructor” 
pursuant to this Chapter shall: 

(1) Submit an application on a form approved by the Board; 
(2) Be a licensed electrologist; 
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(3) Have practiced electrology actively for at least five years immediately 

before the application; and, 
(4) Pass a written examination given by the Board. 

(b) At least twice each year, the Board shall give an examination to 

applicants for certification as an electrology instructor. The examination shall 

consist of written and verbal sections testing the applicants’ knowledge of the 

basic and clinical sciences relating to the theory and practice of electrology. The 

Board shall give applicants notice of the date, time, and place of the examina- 

tion at least 60 days in advance. 
(c) When the Board determines that an applicant has met all the qualifica- 

tions for certification as an electrology instructor, and has submitted the 

required fee, the Board shall issue an instructor’s certificate to the applicant. 

(1989 (Reg. Sess., 1990), c. 1033, s. 1.) 

§ 88A-18. Renewal of instructor’s certificate. 

An instructor’s certificate shall be renewed annually. On or before the date 

the current certificate expires, the applicant must submit an application for 

renewal of certification on a form approved by the Board, meet criteria for 

renewal established by the Board, and pay the required fee. Any person whose 

instructor’s certificate has expired for a period of five years or more shall be 

required to take and pass the instructor’s examination before the certificate 
can be renewed. (1989 (Reg. Sess., 1990), c. 1033, s. 1.) 

§ 88A-19. Requirements for certification as a Board ap- 
proved school of electrology. 

(a) Any school in this State or another state that desires to be certified as a 

Board approved school of electrology shall: 
(1) Submit an application on a form approved by the Board; 

(2) Submit a detailed projected floor plan of the institutional area dem- 

onstrating adequate school facilities to accommodate students for 

purposes of lectures, classroom instruction, and practical demonstra- 

tion; 
(3) Submit a detailed list of the equipment to be used by the students in 

the practical course of their studies; 
(4) Submit a copy of the planned electrology curriculum consisting of the 

number of hours and subject matter determined by the Board, 

provided that the number of hours required shall not be less than 120 

hours and not more than 600 hours; 
(5) Submit a certified copy of the school manual of instruction; 

(6) Submit the names and qualifications of the instructors certified in 

accordance with G.S. 88A-16; and, 
(7) Any additional information the Board may require. 

(b) When the Board determines that an applicant has met all the qualifica- 

tions for certification as a Board approved school of electrology, and has 

submitted the required fee, the Board shall issue a certificate to the applicant. 

(c) A school’s certification is only valid for the location named in the 

application. When a school desires to change locations, an application shall be 

submitted to the Board on a form furnished by the Board and the fee shall be 

paid for certificate renewal. 
(d) A school’s certification is not transferrable. Schools must immediately 

notify the Board in writing of any sale, transfer, or change in ownership or 

management. 

(e) Every school shall display its certification in a manner prescribed by the 

Board. 
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(f) All epilators used in the school must be approved by the Food and Drug 
Administration of the United States Government. (1989 (Reg. Sess., 1990), c. 
1033, s. 1; 1993 (Reg. Sess., 1994), c. 755, s. 5.) 

§ 88A-20. Certification renewal. 

Every certificate issued pursuant to G.S. 88A-19 shall be renewed annually. 
On or before the date the current certificate expires, the applicant must submit 
an application for renewal of certification on a form approved by the Board, 
meet criteria for renewal established by the Board, and pay the required fee. 
Failure to renew the certificate within 90 days after the expiration date shall 
result in automatic forfeiture of any certification issued pursuant to this 
Chapter. (1989 (Reg. Sess., 1990), c. 1033, s. 1.) 

§ 88A-21. Disciplinary authority of the Board. 

(a) Grounds for disciplinary action shall include: 
(1) Conviction of, or finding of guilt with respect to, a crime in this State 

or any other jurisdiction, regardless of adjudication, if any element of 
the crime directly relates to the practice of electrolysis; 

(2) Obtaining, or attempting to obtain, a license to practice electrolysis by 
bribery or by fraudulent misrepresentation; 

(3) Malpractice or the inability to practice electrolysis with reasonable 
skill] and safety; 

(4) Disseminating false, deceptive, or misleading advertising; 
(5) Judicial determination of mental incompetency; 
(6) The revocation, suspension, or denial of the person’s license or certi- 

fication to practice electrolysis in any other state or territory of the 
United States; 

(7) A finding, upon investigation by the Board, that the applicant or 
licensee is guilty of unprofessional conduct. “Unprofessional conduct” 
includes any act which departs from, or fails to conform to, the 
minimum standards of acceptable and prevailing electrolysis practice; 

(8) Assisting, aiding, abetting, or procuring the practice of a person who is 
not licensed under this Chapter; and, 

(9) Violation of any provision of this Chapter, or any rule or regulation of 
the Board. 

(b) In accordance with Chapter 150B of the General Statutes, the Board 
may require remedial education, issue a letter of reprimand, restrict, revoke, 
or suspend any license or certification issued pursuant to this Chapter or deny 
any application for licensure or certification if the Board determines that the 
applicant or licensee has committed any of the acts listed in subsection (a). 

(c) The Board may reinstate a revoked license or remove licensure restric- 
tions when it finds that the reasons for revocation or restriction no longer exist 
and that the person can reasonably be expected to practice electrology safely 
and properly. (1989 (Reg. Sess., 1990), c. 1033, s. 1.) 

§ 88A-22. Enjoining illegal practices. 

(a) If the Board finds that any person is violating any of the provisions of 
this Chapter, it may apply in its own name to the superior court for an 
injunction or restraining order to prevent that person from further violation. 
The court is empowered to grant an injunction regardless of whether any other 
enforcement action has been or may be instituted. All actions by the Board 
shall be governed by the North Carolina Rules of Civil Procedure. 

(b) The venue for actions brought under this Chapter shall be the superior 
court in the county where the illegal or unlawful acts are alleged to have been 
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committed, in the county where the defendant resides, or in the county where 
the Board maintains its offices and records. (1989 (Reg. Sess., 1990), c. 1033, s. 
he) 

Editor’s Note. — The North Carolina Rules 

of Civil Procedure, referred to in this section, 

are codified at G.S. 1A-1. 

§ 88A-23. Reports and immunity from suit. 

Any person who has reasonable cause to suspect misconduct or incapacity of 
a licensee, or who has reasonable cause to suspect that any person is in 
violation of this Chapter, shall report the relevant facts to the Board. Upon the 
receipt of such charge, or upon its own initiative, the Board may give notice of 
an administrative hearing or may, after diligent investigation, dismiss un- 
founded charges. Any person making a report pursuant to this section shall be 
immune from any criminal prosecution or civil liability resulting therefrom 
unless such person knew the report was false or acted in reckless disregard of 
whether the report was false. (1989 (Reg. Sess., 1990), c. 1033, s. 1; 1995, c. 
509, s. 36.) 
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Chapter 88B. 

Cosmetic Art. 

Sec. Sec. 
88B-1. Short title. 88B-13. Applicants licensed in other states. 
88B-2. Definitions. 88B-14. Licensing of cosmetic art shops. 
88B-3. Creation and membership of the Board; 88B-15. Practice outside cosmetic art shops. 

term of office; removal for cause; 88B-16. Licensing cosmetic art schools. 

officers. 88B-17. Bond required for private cosmetic art 
88B-4. Powers and duties of the Board. schools. 
88B-5. Meetings and compensation of the 88B-18. Examinations. 

Board. 88B-19. Expired school credits. 
88B-6. Board office, employees, funds, budget 88B-20. Fees required. 

requirements. 88B-21. Renewals; expired licenses; inactive 
88B-7. Qualifications for licensing cosmetolo- status. 

gists. 88B-22. Licenses required; criminal penalty. 
88B-8. Qualifications for licensing apprentices. 88B-23. Licenses to be posted. 

88B-9. Qualifications for licensing as an 88B-24. Revocation of licenses and other disci- 

esthetician. plinary measures. 

88B-10. Qualifications for licensing manicur- 88B-25. Exemptions. 
ists. 88B-26. Rules to be posted. 

88B-11. Qualifications for licensing teachers. 88B-27. Inspections. 
88B-12. Temporary employment permit; exten- 88B-28. Restraining orders. 

sions; limits on practice. 88B-29. Civil penalties. 

§ 88B-1. Short title. 

This chapter shall be known and 
Cosmetic Art Act. (1998-230, s. 2.) 

Editor’s Note. — Session Laws 1998-230, 

ss. 1 and 2, repealed former Chapter 88 and 
enacted this Chapter in its place. Where appro- 

§ 88B-2. Definitions. 

may be cited as the North Carolina 

priate, historical citations and case notes for 
the sections in the former chapter have been 
added to corresponding sections in this chapter. 

The following definitions apply in this Chapter: 
(1) Apprentice. — A person who is not a manager or operator and who 1s 

engaged in learning the practice of cosmetic art under the direction 
and supervision of a cosmetologist. 

(2) 
(3) 

Board. — The North Carolina Board of Cosmetic Art Examiners. 

Booth. — A workstation located within a licensed cosmetic art shop 

that is operated primarily by one individual in performing cosmetic 

art services for consumers. 

(4) 
(5) 

Booth renter. — A person who rents a booth in a cosmetic art shop. 

Cosmetic art. — All or any part or combination of: (i) the systematic 

massaging with the hands or mechanical apparatus of the scalp, face, 

neck, shoulders, hands, and feet; (ii) the use of cosmetic chemicals and 

preparations and antiseptics; (iii) manicuring, including the applica- 

tion of artificial nails; (iv) esthetics; or (v) cutting, coloring, cleansing, 

arranging, dressing, waving, and marcelling the hair, and the use of 

electricity for stimulating growth of hair. 
(6) 

(7) 
is taught. 
Cosmetic art school. — Any building or part thereof where cosmetic art 

Cosmetic art shop. — Any building or part thereof where cosmetic art 

is practiced for pay or reward, whether direct or indirect. 

(8) 
of cosmetic art. 
Cosmetologist. — Any individual who is licensed to practice all parts 
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(9) Cosmetology teacher. — An individual licensed by the Board to teach 
all parts of cosmetic art. 

(10) Esthetician. — An individual licensed by the Board to practice only 
that part of cosmetic art that constitutes skin care. 

(11) Esthetician teacher. — An individual licensed by the Board to teach 
only that part of cosmetic art that constitutes skin care. 

(12) Manicuring. — The care and treatment of the fingernails, toenails, 
cuticles on fingernails and toenails, and the hands and feet, including 
the decoration of the fingernails and the application of nail extensions 
and artificial nails. The term “manicuring” shall not include the 
treatment of pathologic conditions. 

(13) Manicurist. — An individual licensed by the Board to practice only 
that part of cosmetic art that constitutes manicuring. 

(14) Manicurist teacher. — An individual licensed by the Board to teach 
manicuring. 

(15) Shampooing. — The application and removal of commonly used, room 
temperature, liquid hair cleaning and hair conditioning products. 
Shampooing does not include the arranging, dressing, waving, color- 
ing, or other treatment of the hair. (19338, c. 179, ss. 2-4, 8, 9; 1963, c. 
1257, Ss. Vs 198s 61bessr 3, 7-998 ce 22) 6) 11 995=250Ree Ze) 

§ 88B-3. Creation and membership of the Board; term of 
office; removal for cause; officers. 

(a) The North Carolina Board of Cosmetic Art Examiners is established. The 
Board shall consist of six members who shall be appointed as follows: 

(1) The General Assembly, upon the recommendation of the President Pro 
Tempore of the Senate, shall appoint a cosmetologist. 

(2) The General Assembly, upon the recommendation of the Speaker of the 
House of Representatives, shall appoint a cosmetologist. 

(3) The Governor shall appoint two cosmetologists, a cosmetology teacher, 
and a member of the public who is not licensed under this Chapter. 

(b) Each cosmetologist member shall have practiced all parts of cosmetic art 
in this State for at least five years immediately preceding appointment to the 
Board and shall not have any connection with any cosmetic art school while 
serving on the Board. The cosmetology teacher member shall be currently 
employed as a teacher by a North Carolina public school, community college, or 
other public or private cosmetic art school and shall have practiced or taught 
crue art for at least five years immediately preceding appointment to the 
oard. 
(c) Cosmetologist members of the Board shall serve staggered terms of three 

years. No Board member shall serve more than two consecutive terms, except 
that each member shall serve until a successor is appointed and qualified. All 
other board members shall serve three-year terms, but they shall not be 
staggered. 

(d) The Governor may remove any member of the Board for cause. 
(e) A vacancy shall be filled in the same manner as the original appoint- 

ment, except that unexpired terms in seats appointed by the General Assembly 
shall be filled in accordance with G.S. 120-122. Appointees to fill vacancies 
shall serve the remainder of the unexpired term and until their successors 
have been duly appointed and qualified. 

(f) The Board shall elect a chair, a vice-chair, and other officers as deemed 
necessary by the Board to carry out the purposes of this Chapter. All officers 
shall be elected annually by the Board for one-year terms and shall serve until 
their successors are elected and qualified. 

(g) The Board shall not issue a teacher’s license to any Board member 
during that member’s term on the Board. 
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(h) No Board member may be employed by the Board for at least one year 
after that member’s term expires. (19338, c. 179, ss. 18, 14, 23; 1935, c. 54, ss. 
gee 943 9c) 354) 'ss 12 1957, co 1184 9s. 1; 1969,c..644,1574; 1971,¢. 355, s. 1, 
eibi6. ss) 1, 2: 1973, c. 476, s. 1282e, 1360,'s. 1; 1975; -c.'857) ss2 2,4) 9; 1981, 
pees ie 6152s: 10 ec. 884, aa 198s, end tes 19 S9rcy Gals, 
1995, c. 490, s. 13; (Reg. Sess., 1996), c. 605, s. 16; 1998-230, s. 2.) 

CASE NOTES 

Relator Must Show Interest in Action to be a contestant of the office. State ex rel. 
Vacate Office. — It was necessary that a Associated Cosmetologists v. Ritchie, 206 N.C. 
relator in an action to vacate an office under 808, 175 S.E. 308 (1934), decided under former 

prior similar provision have some interest in _ statutory provisions. 
the action, though it was not required that he 

§ 88B-4. Powers and duties of the Board. 

(a) The Board shall have the following powers and duties: 
(1) To administer and interpret this Chapter. 
(2) To adopt, amend, and repeal rules to carry out the provisions of this 

Chapter. 
(3) To examine and determine the qualifications and fitness of applicants 

for licensure under this Chapter. 
(4) To issue, renew, deny, restrict, suspend, or revoke licenses. 

(5) To conduct investigations of alleged violations of this Chapter or the 

Board’s rules. 
(6) To collect fees required by G.S. 88B-20 and any other monies permitted 

by law to be paid to the Board. 
(7) To approve new cosmetic art schools. 
(7a) To adopt rules for cosmetic art schools. 
(8) To inspect cosmetic art schools and shops. 
(9) To adopt rules for the sanitary management and physical require- 

ments of cosmetic art shops and cosmetic art schools. 
(10) To establish a curriculum for each course of study required for the 

issuance of a license issued under this Chapter. 
(11) To employ an executive director and any additional professional, 

clerical, or special personnel necessary to carry out the provisions of 

this Chapter, and to purchase or rent necessary office space, equip- 

ment, and supphes. 
(12) To adopt a seal. 
(13) To carry out any other actions authorized by this Chapter. 

(b) A member of the Board shall have the authority to inspect cosmetic art 

shops and cosmetic art schools at any reasonable hour to determine compliance 

with the provisions of this Chapter if the inspection is made: (i) at the request 

of the Board, or with the approval of the chair or the executive director as the 

result of a complaint made to the Board or a problem reported by an inspector, 

or (ii) at the request of an inspector who deems it necessary to request the 

assistance of a Board member and who has the prior approval of the chair or 

executive director to do so. A Board member who makes an inspection pursuant 

to this subsection shall file a report with the Board before requesting 

reimbursement for expenses. 
(c) The Board shall keep a record of its proceedings relating to the issuance, 

renewal, denial, restriction, suspension, and revocation of licenses. This record 

shall also contain each licensee’s name, business and home addresses, license 

number, and the date the license was issued. (1933, c. 179, ss. 1, VAs Wigize, 

29: 1935, c. 54, ss. 3-5; 1941, c. 234, s. 2; 1948, c. 354, ss. ft 22 195 (cl F 134 ss: 
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162: 1969we 844.6) 5200 71 1¢.'3 55, sse4-33 c Gl onssmles Oo /Sices(6yiswa2s: 
41360 389824 Ca 481) ss. 197 oy Gis) leren85%, ssl B25 59P 19 7 Weice qo 
AT2: W981, 2.614 shlaciGiossve 2) ll el4ec 884 ise 1083 el OLe sedis 
Sess., 1984), c. 990; 1985, c. 125; (Reg. Sess., 1986), c. 833; 1987 (Reg. Sess., 
1988); ¢. 965; 1989, c. 650; ss. 2,-3; (Reg. Sess., 1990))s: 10138; s. 1; 199 Tikes: 
Sess., 1992) "e21030%8220211993. cr22 Ney Ach 4a eh9959 C1 o4 ee 2. ieee 
Sess., 1996),c: 605, ss. 15, 16; 1998-230) 5.2; 1999-34387 sei) 

§ 88B-5. Meetings and compensation of the Board. 

(a) Each member of the Board shall receive compensation for services and 
expenses as provided in G.S. 93B-5, but shall be limited to payment for services 
deemed official business of the Board when such business exceeds three 
continuous hours per day. Official business of the Board includes meetings 
called by the chair and time spent inspecting cosmetic art shops and schools as 
permitted by this Chapter. No payment for per diem or travel expenses shall be 
authorized or paid for Board meetings other than those called by the chair. The 
Board may annually select one member to attend a national state board of 
cosmetic arts meeting on official business of the Board. No other Board 
members shall be authorized to attend trade shows or to travel out-of-state at 
the Board’s expense. 

(b) The Board shall hold four regular meetings a year in the months of 
January, April, July, and October. The chair may call additional meetings 
whenever necessary. (1933, c. 179, ss. 15, 17; 1935, c. 54, ss. 3, 4; 1941, c. 234, 
S92: 1943 G3045 ss 25195 Tec, 1184. sa al 971 cb onSS.22,004.C 10 Ome Senin: 
1973, c. 1360; 6s, 2-4: 1975, 6857 «ssa 4, 5,198 bec, Ol onsets smc eo lames 
9 1989.16. Go0 wes e293 1995 16 a4 lee ee O38 27 30 esas) 

§ 88B-6. Board office, employees, funds, budget require- 
ments. 

(a) The Board shall maintain its office in Raleigh, North Carolina. 
(b) The Board shall employ an executive director who shall not be a member 

of the Board. The executive director shall keep all records of the Board, issue 
all necessary notices, and perform any other duties required by the Board. 

(c) With the approval of the Director of the Budget and the Office of State 
Personnel, the Board may employ as many inspectors, investigators, and other 
staff as necessary to perform inspections and other duties prescribed by the 
Board. Inspectors and investigators shall be experienced in all parts of 
cosmetic art and shall have authority to examine cosmetic art shops and 
poeta art schools during business hours to determine compliance with this 

apter. 
(d) The salaries of all employees of the Board, including the executive 

director, shall be subject to the State Personnel Act. 
(e) The executive director may collect in the Board’s name and on its behalf 

the fees prescribed in this Chapter and shall turn these and any other monies 
paid to the Board over to the State Treasurer. These funds shall be credited to 
the Board and shall be held and expended under the supervision of the 
Director of the Budget only for the administration and enforcement of this 
Chapter. Nothing in this Chapter shall authorize any expenditure in excess of 
the amount credited to the Board and held by the State Treasurer as provided 
in this subsection. 

(f) The Executive Budget Act and the State Personnel Act apply to the 
administration of this Chapter. (1933, c. 179, ss. 14, 15; 1935, c. 54, s. 3; 1941, 
e.234) 8, 221943) cn854; ssi 1, 2::1957, 61184) ss; 1) 2; 1969, c:'844)15) 45 197s 
¢. 300,88) 1-3;°¢. GilG}''ss 1-3; 1973), ¢) 1360)6..2:11975,) er857, ssi 3, 419Siieo 
61lo7s lier s34ys. 7: 1983ec0, 9130529: 19898 cy 650, 5. 25, 1998-230 cee 
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CASE NOTES 

Applied in N.C. Sch. Bds. Ass’n v. Moore, 
160 N.C. App. 253, 585 S.E.2d 418 (2003). 

§ 88B-7. Qualifications for licensing cosmetologists. 

The Board shall issue a license to practice as a cosmetologist to any 
individual who meets all of the following requirements: 

(1) Successful completion of at least 1,500 hours of a cosmetology curric- 
ulum in an approved cosmetic art school, or at least 1,200 hours of a 
cosmetology curriculum in an approved cosmetic art school and 
completion of an apprenticeship for a period of at least six months 

under the direct supervision of a cosmetologist, as certified by sworn 

affidavit of three licensed cosmetologists or by other evidence satis- 

factory to the Board. 
(2) Passage of an examination conducted by the Board. 

(3) Payment of the fees required by G.S. 88B-20. (1933, c. 179, s. 12; 1953, 

Eel Oe elo Ce Us 2 197 ce aooo sl look COs. J) 10, 
c. 559, s. 5; 1998-230, s. 2.) 

§ 88B-8. Qualifications for licensing apprentices. 

The Board shall issue a license to practice as an apprentice to any individual 

who meets all of the following requirements: 
(1) Successful completion of at least 1,200 hours of a cosmetology curric- 

ulum in an approved cosmetic art school. 
(2) Passage of an examination conducted by the Board. 

(3) Payment of the fees required by G.S. 88B-20. (1933, c. 179, s. 10; 1941, 

Onesie 81 955Ne 13040 ss) I 241963h ce) 1257s) 271973; c. 490) s. 

e198 1615.95.28: 1998-230is) 2)) 

§ 88B-9. Qualifications for licensing as an esthetician. 

The Board shall issue a license to practice as an esthetician to any individual 

who meets all of the following requirements: 
(1) Successful completion of at least 600 hours of an esthetician curricu- 

lum in an approved cosmetic art school. 
(2) Passage of an examination conducted by the Board. 

(3) Payment of the fees required by G.S. 88B-20. (1998-230, s. us) 

§ 88B-10. Qualifications for licensing manicurists. 

The Board shall issue a license to practice as a manicurist to any individual 

who meets all of the following requirements: 
(1) Successful completion of at least 300 hours of a manicurist curriculum 

in an approved cosmetic art school. 
(2) Passage of an examination conducted by the Board. 

(3) Payment of the fees required by G.S. 88B-20. (1963, c. i25(ese 2. 1073. 

e 450Mer4- 1981016 15.5s8)19; 1985,c2 5595824; 1998-230; ss)2, 2.1.) 

§ 88B-11. Qualifications for licensing teachers. 

(a) Applicants for any teacher’s license issued by the Board shall meet all of 

the following requirements: 
(1) Possession of a high school diploma or a high school graduation 

equivalency certificate. 
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(2) Payment of the fees required by G.S. 88B-20. 
(b) The Board shall issue a license to practice as a cosmetology teacher to 

any individual who meets the requirements of subsection (a) of this section and 
who meets all of the following: 

(1) Holds in good standing a cosmetologist license issued by the Board. 
(2) Submits proof of either practice of cosmetic art in a cosmetic art shop 

for a period equivalent to five years of full-time work immediately 
prior to application or successful completion of at ieast 800 hours of a 
cosmetology teacher curriculum in an approved cosmetic art school. 

(3) Passes an examination for cosmetology teachers conducted by the 
Board. 

(c) The Board shall issue a license to practice as an esthetician teacher to 
any individual who meets the requirements of subsection (a) of this section and 
who meets all of the following: 

(1) Holds in good standing a cosmetologist or an esthetician license issued 
by the Board. 

(2) Submits proof of either practice as an esthetician in a cosmetic art 
shop for a period equivalent to three years of full-time work immedi- 
ately prior to application or successful completion of at least 650 hours 
of an esthetician teacher curriculum in an approved cosmetic art 
school. 

(3) Passes an examination for esthetician teachers conducted by the 
Board. 

(d) The Board shall issue a license to practice as a manicurist teacher to any 
individual who meets the requirements of subsection (a) of this section and 
who meets all of the following: 

(1) Holds in good standing a cosmetologist or manicurist license issued by 
the Board. 

(2) Submits proof of either practice as a manicurist in a cosmetic art shop 
for a period equivalent to two years of full-time work immediately 
prior to application or successful completion of at least 320 hours of a 
manicurist teacher curriculum in an approved cosmetic art school. 

(3) Passes an examination for manicurist teachers conducted by the 
Board. (1998-230, s. 2.) 

§ 885-12. Temporary employment permit; extensions; lim- 
its on practice. 

(a) The Board shall issue a temporary employment permit to an applicant 
for licensure as an apprentice, cosmetologist, esthetician, or manicurist who 
meets all of the following: 

(1) Has completed the required hours of a cosmetic art school curriculum 
in the area in which the applicant wishes to be licensed. 

(2) Has apphed to take the examination within three months of complet- 
ing the required hours. 

(3) Is qualified to take the examination. 
(b) A temporary employment permit shall expire six months from the date 

of graduation from a cosmetic art school and shall not be renewed. 
(c) The holder of a temporary employment permit may practice cosmetic art 

only under the supervision of a licensed cosmetologist, manicurist, or 
esthetician, as appropriate, and may not operate a cosmetic art shop. (1989 
(Reg. Sess., 1990), c. 1013, s. 1; 1991 (Reg. Sess., 1992), c. 1030, s. 20; 1998-230, 
cae) 
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§ 88B-13. Applicants licensed in other states. 

(a) The Board shall issue a license to an applicant licensed as an apprentice, 

PELL oNOBISt esthetician, or manicurist in another state if the applicant 

shows: 
(1) The applicant is an active practitioner in good standing. 
(2) The applicant has practiced at least one of the three years immedi- 

ately preceding the application for a license. 
(3) There is no disciplinary proceeding or unresolved complaint pending 

against the applicant at the time a license is to be issued by this State. 
(4) The licensure requirements in the state in which the applicant is 

licensed are substantially equivalent to those required by this State. 

(b) Instead of meeting the requirements in subsection (a) of this section, any 

applicant who is licensed as a cosmetologist, esthetician, or manicurist in 

another state shall be admitted to practice in this State under the same 

reciprocity or comity provisions that the state in which the applicant 1s 

licensed grants to persons licensed in this State. 
(c) The Board may establish standards for issuing a license to an applicant 

who is licensed as a teacher in another state. These standards shall include a 

requirement that the licensure requirements in the state in which the teacher 

is licensed shall be substantially equivalent to those required in this State and 

that the applicant shall be licensed by the Board to practice in the area in 

which the applicant is licensed to teach. (1933, c. 179, s. 19; 1953, c. 1304, s. 4; 

m7 ac11s4 6.3; 1963.c. 1257.8. 3; 1973, ¢. 256; 8: 1; 1961, c 615; 8. 12¢7 967, 

1983, c. 438; 1998-230, s. 2.) 

§ 88B-14. Licensing of cosmetic art shops. 

(a) The Board shall issue a license to operate a cosmetic art shop to any 

applicant who submits a properly completed application, on a form approved 

by the Board, pays the required fee, and is determined, after inspection, to be 

in compliance with the provisions of this Chapter and the Board’s rules. 

(b) The applicant shall list all licensed cosmetologists who practice cosmetic 

art in the shop and shall identify each as an employee or a booth renter. 

(c) A cosmetic art shop shall be allowed to operate for a period of 30 days 

while the Board inspects and determines the shop’s compliance with this 

Chapter and the Board’s rules. If the Board is unable to complete the 

inspection within 30 days, the shop will be authorized to operate until such an 

inspection can be completed. 
(d) A license to operate a cosmetic art shop shall not be transferable from 

one location to another or from one owner to another. (1933, c. 179, s. 1; 1978, 

Cpls Ieiccally 2: 1975, culls cc 857,08. 121977, :cew1 50, 472; 193 brexGil5, ss. 1,22: 

1983 (Reg. Sess., 1984), c. 990; 1985, c. 125; 1985 (Reg. Sess., 1986), c. 833; 

1987 (Reg. Sess., 1988), c. 965; 1993, c. 22, s. 2; c. 54, s. 1; 1995 (Reg. Sess., 

1996), c. 605, s. 15; 1998-230, s. 2.) 

§ 88B-15. Practice outside cosmetic art shops. 

(a) Any individual licensed under this Chapter may visit the residences of 

individuals who are sick or disabled and confined to their places of residence in 

order to attend to their cosmetic needs. A licensed individual may also visit 

hospitals, nursing homes, rest homes, retirement homes, mental institutions, 

correctional facilities, funeral homes, and similar institutions to attend to the 

cosmetic needs of those in these institutions. 

(b) An individual licensed under this Chapter may practice in a licensed 

barbershop as permitted by G.S. 86A-14. (1933, c. 179, s. 1; 1978, c¢. 1481, ss. 
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1,2: 1975, ¢. 77 ¢: Save al 197i eccy1 5 e472 1981 4c Gloyssyly OSlIOsaKhes 
Sess., 1984), c. 990; 1985, c. 125; 1985 (Reg. Sess., 1986), c. 833; 1987 (Reg. 
mess. 1988)Pe..9652 1993: c 22s.2>c: 54,59 1 1995+ Rese sessyelI9G6)"c.60n, 
so 15: *19984230"se25) 

§ 88B-16. Licensing cosmetic art schools. 

(a) The Board shall issue a license to any cosmetic art school that submits 
a properly completed application, on a form approved by the Board, pays the 
required license fee, and is determined by the Board, after inspection, to be in 
compliance with the provisions of this Chapter and the Board’s rules. 

(b) No one may open or operate a cosmetic art school before the Board has 
approved a license for the school. The Board shall not issue a license before a 
cosmetic art school has been inspected and determined to be in compliance 
with the provisions of this Chapter and the Board’s rules. 

(c) Cosmetic art schools located in this State shall be licensed by the Board 
before any credit may be given for curriculum hours taken in the school. The 
Board may establish standards for approving hours from schools in other 
states that are licensed. (1933, c. 179; s. 23; 1935, c. 54, s..5; 1973, c. 476, s? 128; 
1975, c. 857, 's/9; 1981 ce. 614, s. 1;'¢7615)'s. 14; 1995 (Res. Sess.) 1996 )eewogo. 
Ss. 16:°1998-230) Ss] 25) 

§ 88B-17. Bond required for private cosmetic art schools. 

(a) Each private cosmetic art school shall provide a guaranty bond unless 
the school has already provided a bond or an alternative to a bond under G.S. 
115D-95. The Board may restrict, suspend, revoke, or refuse to renew or 
reinstate the license of a school that fails to maintain a bond or an alternative 
to a bond pursuant to this section or G.S. 115D-95. 

(b)(1) The applicant shall file the guaranty bond with the clerk of superior 
court in the county in which the school is located. The bond shall be in 
favor of the students. The bond shall be executed by the applicant as 
principal and by a bonding company authorized to do business in this 
State. The bond shall be conditioned to provide indemnification to any 
student or the student’s parent or guardian who has suffered loss of 
tuition or any fees by reason of the failure of the school to offer or 
complete student instruction, academic services, or other goods and 
services as related to course enrollment for any reason, including 
suspension, revocation, or nonrenewal of a school’s approval, bank- 
ruptcy, foreclosure, or the school’s ceasing to operate. 

(2) The bond amount shall be at least equal to the maximum amount of 
prepaid tuition held at any time by the school during the last fiscal 
year, but in no case shall be less than ten thousand dollars ($10,000). 
Each application for license or license renewal shall include a letter 
signed by an authorized representative of the school showing the 
calculations made and the method of computing the amount of the 
bond in accordance with rules prescribed by the Board. If the Board 
finds that the calculations made and the method of computing the 
amount of the bond are inaccurate or that the amount of the bond is 
otherwise inadequate to provide indemnification under the terms of 
the bond, the Board may require the applicant to provide an addi- 
tional bond. 

(3) The bond shall remain in force and effect until canceled by the 
guarantor. The guarantor may cancel the bond upon 30 days’ notice to 
the Board. Cancellation of the bond shall not affect any liability 
incurred or accrued prior to the termination of the notice period. 
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(c) An applicant who is unable to secure a bond may seek from the Board a 
waiver of the guaranty bond requirement and approval of one of the guaranty 
bond alternatives set forth in this subsection. With the approval of the Board, 

an applicant may file one of the following instead of a bond with the clerk of 

court in the county in which the school is located: 
(1) An assignment of a savings account in an amount equal to the bond 

required that is in a form acceptable to the Board, and is executed by 

the applicant and a state or federal savings and loan association, state 

bank, or national bank that is doing business in this State and whose 

accounts are insured by a federal depositor’s corporation, and access 

to the account is subject to the same conditions as those for a bond in 

subsection (b) of this section. 
(2) A certificate of deposit that is executed by a state or federal savings 

and loan association, state bank, or national bank that is doing 

business in this State and whose accounts are insured by a federal 
depositor’s corporation and access to the certificate of deposit is 
subject to the same conditions as those for a bond in subsection (b) of 

this section. (1989 (Reg. Sess., 1990), c. 824, s. 4; 1991, c. 636, s. 5; 

1998-230, s. 2.) 

§ 88B-18. Examinations. 

(a) Each applicant for any examination shall file an application with the 

Board, on a form approved by the Board, which shall be verified by the 

applicant under oath, and the applicant shall pay the required examination 

fee. eee enS shall be filed at least 30 days before the requested examina- 

tion date. 
(b) Each examination shall have both a practical and a written portion. 

(c) Examinations for applicants for apprentice, cosmetologist, teacher, 

esthetician, and manicurist licenses shall be given in at least three locations in 

the State that are geographically scattered. The examinations shall be 

administered in the Board’s office or in a publicly supported two-year 

postsecondary educational institution with appropriate facilities. The Board 

shall reimburse an institution, if requested, for the use of its facilities in 

administering examinations. 
(d) An applicant for a cosmetologist license who fails to pass the examina- 

tion three times may not reapply to take the examination again until after the 

applicant has successfully completed any additional requirements prescribed 

By iioeesoardy(l933, c. 179,168 216, 17; 1935, ¢..94,5, 4) 1973,.¢ 1360, ss. 3, 4; 

1975, c. 857, s. 5; 1985, c. 559, s. 1; 1989, c. 650, s. 3; 1995, c. 541, s. 2; 1998-230, 

Sa) 

§ 88B-19. Expired school credits. 

No credit shall be approved by the Board if five years or more have elapsed 

from the date a person enrolled in a cosmetic art school unless the person 

completed the required number of hours and filed an application to take an 

examination administered by the Board. (1933, c. 179, s. 12; 1953, c. 1304, s. 3; 

1973, c. 450, s. 2; 1977, c. 899, s. 1; 1981, c. 615, s. 9; 1985, c. 559, s. 5; 1998-230, 

Suir) 

§ 88B-20. Fees required. 

(a) The Board may charge the applicant the actual cost of preparation, 

administration, and grading of examinations for cosmetologists, apprentices, 

manicurists, estheticians, or teachers, in addition to its other fees. 
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(b) The Board may charge application fees as follows: 
(1) Inspection of a newly established cosmetic art shop ........... $ 25.00 
(2) Reciprocitysapplicant ander’ G:Sic8Balaiy seneen.pe ners eee $ 15.00. 

(c) The Board may charge license fees as follows: 
(1) Cosmetologist... tears ey one oe nee ol pae $ 39.00 every 3 years 
(2) A DPTEN LIC Cree aoece cn Sie AG cde ea ee es on. Paeeng $ 10.00 per year 
(3). HiSthelichanie-ceud.s.b4 Ge: ene eee his rep: ne ee $ 10.00 per year 
(A) elMiaini clini Strats: cane eee bain re ees ia eee $ 10.00 per year 
(DRT ah Claes utk. hrs ci hdaat ener ley ooapiners throne ain’ $ 10.00 every 2 years 
(OR Cosmetic.art. shopsper acely eboOOthin sna. dee serene $ 3.00 per year 
Cie Cosmeticn tir schOG pee tric whe eee teria eae $ 50.00 per year 
(8). “Duplicateclicense wssneiact a3 shaaresmeue eee ete eee eer ee eee ha OL 0 

(d) The Board may require payment of late fees and reinstatement fees as 
follows: 

(1) Apprentice, cosmetologist, esthetician, manicurist, and teacher late 
TOTIOW ail acento aot aac ets gle Lach EE artes BEE Dor ee ee $ 10.00 

(2) Cosmeticvant. schoolssand shops late wenewal...3...e $ 10.00 
(3) Reinstatement — cosmetic art schools and shops ............. $ 25.00. 

(e) The Board may prorate fees as appropriate. (1933, c. 179, ss. 1, 21; 1955, 
Cel ZOD 9141200 Saas L416 lessadl 7 10 (on CudsC noon ss ale 6: 1977, GC: 
SIS 472: 1981, C. 615, ss. ‘iL eh. es 1983, C. 523: (Reg. Sess., 1984), CG: 990: 1985, 
c. 125; 1985, c. 559, s. 2; (Reg. Sess., 1986), c. 833; 1987 (Reg. Sess., 1988), c. 
965; 1993..c. 22s. 2: 6 bas Ie 1995.c, 541,62 1 (Res, Secs.) 1996) eno 0 ame 
15; 1998-230, s. 2; 1999-348, s. 2.) 

Editor’s Note. — Session Law 1998-230, s. 

5, effective November 1, 1998, and applicable to 
applications made and acts occurring on or 
after that date, provides that until the Board 
adopts a staggered license renewal plan under 
G.S. 88B-21(b), any cosmetologist who applies 

other cosmetologist licenses are due for renewal 
shall pay the annual fee provided in G.S. 88B- 
20, on or before October 1 of each year until the 
year all other cosmetologist licenses are again 
due for renewal. Any license not renewed shall 
expire on October 1 of that year. 

for licensure in a year other than the year all 

§ 88B-21. Renewals; expired licenses; inactive status. 

(a) Each license to operate a cosmetic art shop shall be renewed on or before 
the first day of February of each year. As provided in G.S. 88B-20, a late fee 
shall be charged for licenses renewed after February 1. Any license not 
renewed by March 1 of each year shall expire. A cosmetic art shop whose 
license has been expired for one year or less shall have the license reinstated 
immediately upon payment of the reinstatement fee, the late fee, and all 
unpaid license fees. The licensee shall submit to the Board, as a part of the 
renewal process, a list of all ihcensed cosmetologists who practice cosmetic art 
in the shop and shall identify each as an employee or a booth renter. 

(b) Cosmetologist licenses shall be renewed on or before October 1 every 
three years beginning October 1, 1998. A late fee shall be charged for renewals 
after that date. Any license not renewed shall expire on October 1 of the year 
that renewal is required. The Board may develop and implement a plan for 
eee license renewal and may prorate license fees to implement such a 
plan. 

(c) Apprentice, esthetician, and manicurist licenses shall be renewed annu- 
ally on or before October 1 of each year. A late fee shall be charged for the 
renewal of licenses after that date. Any license not renewed shall expire on 
October 1 of that year. 

(d) Teacher licenses shall be renewed every two years on or before October 
1. A late fee shall be charged for the renewal of licenses after that date. Any 
license not renewed shall expire on October 1 of that year. 
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(e) Prior to renewal of a license, a teacher, cosmetologist, esthetician, or 

manicurist shall annually complete eight hours of Board-approved continuing 

education for each year of the licensing cycle. A cosmetologist may complete up 

to 24 hours of required continuing education at any time within the cosmetol- 

ogist’s three-year licensing cycle. Licensees shall submit written documenta- 

tion to the Board showing that they have satisfied the requirements of this 

subsection. A licensee who is in active practice as a cosmetologist, esthetician, 

or manicurist, has practiced for at least 10 consecutive years in that profession 

and is 60 years of age or older does not have to meet the continuing education 

requirements of this subsection. Promotion of products and systems shall be 

allowed at continuing education given in-house or at trade shows. Continuing 

education classes may also be offered in secondary languages as needed. No 

member of the Board may offer continuing education courses as required by 

this section. 
(f) If an apprentice, cosmetologist, esthetician, manicurist, or teacher fails 

to renew his or her license within five years following the expiration date, the 

licensee shall be required to pass an examination as prescribed by the Board 

before the license will be reinstated. 
(g) Cosmetic art school licenses shall be renewed on or before October 1 of 

each year. A late fee shall be charged for licenses renewed after that date. Any 

license not renewed by November 1 of that year shall expire. A cosmetic art 

school whose license has been expired for one year or less shall have its license 

reinstated upon payment of the reinstatement fee, the late fee, and all unpaid 

license fees. 
(h) Upon request by a licensee for inactive status, the Board may place the 

licensee’s name on the inactive list so long as the licensee is in good standing 

with the Board. An inactive licensee is not required to complete continuing 

education requirements. An inactive licensee shall not practice cosmetic art for 

consideration. However, the inactive licensee may continue to purchase sup- 

plies as accorded an active licensee. When the inactive licensee desires to be 

removed from the inactive list and return to active practice, the inactive 

licensee shall notify the Board of his or her desire to return to active status and 

pay the required fee as determined by the Board. As a condition of returning to 

active status, the Board may require the licensee to complete eight to 24 hours 

of continuing education pursuant to subsection (e) of this section. (1933, c. 17D: 

ss. 1, 25; 1957, c. 1184, s. 4; 1973, c. 256, s. 3; c. 450, s. 3; c. 1481, ss. 1, 2; 1975, 

Peecesoeec i (1947, cc. loo, 472; 19381 c 615, ss. 1. 2; 1983 (Reg. Sess., 

1984), c. 990; 1985, c. 125; 1985, c. 559, s. 3; (Reg. Sess., 1986), c. 833; 1987 

(RegaSess,, 1988), c, 965; 1993, cx 22, s. 2; c) 54,8. 1; 1995 (Reg. Sess., 1996), 

c. 605, s. 15; 1998-230, s. 2; 2004-142, s. 1.) 

Editor’s Note. — Session Laws 1998-230,s. 2004-142, s. 1, effective October 1, 2004, added 

3, effective November 1, 1998, and applicable to “inactive status” at the end of the section head- 

applications made and acts occurring on or ing; in subsection (e), substituted “license, a 

after that date, provides that until the Board _ teacher, cosmetologist, esthetician, or manicur- 

adopts a staggered license renewal plan under _ ist” for “teacher’s license, the teacher,” deleted 

G.S. 88B-21(b), any cosmetologist who applies “a minimum of” preceding “eight hours,” in- 

for licensure in a year other than the year all — serted “Board-approved” preceding “continuing 

other cosmetologist licenses are due for renewal _ education,” substituted “for each year of the 

shall pay the annual fee provided in G.S. 88B- _ licensing cycle” for “which shall be approved by 

20, on or before October 1 of each year until the the Board,” inserted the second sentence, sub- 

year all other cosmetologist licenses are again stituted “Licensees” for “Teachers” at the begin- 

due for renewal. Any license not renewed shall ning of the third sentence, and added the 

expire on October 1 of that year. fourth, fifth, sixth, and last sentences; and 

Effect of Amendments. — Session Laws added subsection (h). 
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CASE NOTES 

Subdivision (1) of prior mandatory duty, to issue the certificate to plaintiff, was not 
and the Board of Cosmetic Art Examiners had demurrable. Poole v. State Bd. of Cosmetic Art 
no discretionary power to refuse to issue a Exmrs., 221 N.C. 199, 19 S.E.2d 635 (1942), 
similar provision prescribed certificate in such decided under former statutory provisions. 
instance; therefore a complaint in suit for man- Applied in N.C. Sch. Bds. Ass’n v. Moore, 
damus alleging full compliance with the provi- 160 N.C. App. 253, 585 S.E.2d 418 (2003). 
sions of the statute and the refusal of the Board 

§ 88B-22. Licenses required; criminal penalty. 

(a) Except as provided in this Chapter, no person may practice or attempt to 
practice cosmetic art for pay or reward in any form, either directly or indirectly, 
without being licensed as an apprentice, cosmetologist, esthetician, or mani- 
curist by the Board. 

(b) Except as provided in this Chapter, no person may practice cosmetic art 
or any part of cosmetic art, for pay or reward in any form, either directly or 
indirectly, outside of a licensed cosmetic art shop. 

(c) No person may open or operate a cosmetic art shop in this State unless 
a license has been issued by the Board for that shop. 

(d) An individual licensed as an esthetician or manicurist may practice only 
that part of cosmetic art for which the individual is licensed. 

(e) An apprentice licensed under the provisions of this Chapter shall 
apprentice under the direct supervision of a cosmetologist. An apprentice shall 
not operate a cosmetic art shop. 

(f) A violation of this Chapter is a Class 3 misdemeanor. (19338, c. 179, ss. 1, 
D283 19498e b05sse22 197 3rcr47G6;, sy 1283e M48 iiss 12 LOTS aes tee ane 
ss. 1821977) cc. 1557472; 1981 c) 614, s) 23 c, 6il5fss. 12.17; 19838 (Reseacsss 
1984), c. 990; 1985, c. 125; 1985 (Reg. Sess., 1986), c. 833; 1987 (Reg. Sess:; 
1983),,c. 965; 1989 (Res. Sess:, 1990) co 1013 is23; 1993; ¢227se26e.54 toe 
c. 539, s. 608; 1994, Ex. Sess., c. 24, s. 14(c); 1995 (Reg: Sess., 1996), e- G05 Fs) 
153°1998-230, s, 2.) 

CASE NOTES 

Editor’s Note. — The cases below were de- personally direct each act performed in the 
cided under former statutory provisions. rendering of each service to each customer. 
Former Chapter 88 did not alter com- Johnson v. Lamb, 273 N.C. 701, 161 S.E.2d 131 

mon-law rules governing liability of em- (1968). 
ployer of an apprentice cosmetologist for the Assignment of Customer to Inexperi- 
consequences of the employee’s acts in the enced Apprentice. — The proprietor of a 
course of her employment. Johnson v. Lamb, beauty salon may not, by the assignment of a 
AdSoN CoOL el6 hon 2dulod Cl968)s customer to an inexperienced apprentice, noth- 

Liability of Cosmetologist. — Like the ing else appearing, reduce the undertaking of 
physician, or other person undertaking to per- the proprietor to bring to the performance of 
form professional services, the cosmetologist is the service the degree of professional skill and 
not an insurer against injury from the treat- ability ordinarily possessed by those engaged in 
ment she undertakes to render, nor is she liable _ the trade in the particular locality or area. If, 
for the consequences of every error of judgment. however, the apprentice performing the service 
Johnson v. Lamb, 273 N.C. 701, 161 S.E.2d 131 possesses such skill, exercises reasonable care 
(1968). in the application of it to the customer’s case, 
Employer Need Not Personally Direct and uses her best judgment in the performance 

Each Act of Apprentice. — It was not the of the service, there can be no liability for injury 
intent of prior similar provision to impose upon — upon either the apprentice or the proprietor of a 
the employer of an apprentice cosmetologist a salon on the basis of negligence in the perfor- 
duty, owed to customers of the establishment, mance of the service. Johnson v. Lamb, 273 

to stand at the side of the apprentice and N.C. 701, 161 S.E.2d 131 (1968). 
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§ 88B-23. Licenses to be posted. 

(a) Every apprentice, cosmetologist, esthetician, manicurist, and teacher 

licensed under this Chapter shall display the certificate of license issued by the 
Board within the shop in which the person works. 

(b) Every certificate of license to operate a cosmetic art shop or school shall 

be conspicuously posted in the shop or school for which it is issued. (1933, c. 

179, s. 24; 1998-230, s. 2.) 

§ 88B-24. Revocation of licenses and other disciplinary 
measures. 

The Board may restrict, suspend, revoke, or refuse to issue, renew, or 

reinstate any license for any of the following: 
(1) Conviction of a felony shown by certified copy of the record of the court 

of conviction. 
(2) Gross malpractice or gross incompetency as determined by the Board. 

(3) Advertising by means of knowingly false or deceptive statements. 

(4) Permitting any individual to practice cosmetic art without a license or 

temporary employment permit, with an expired license or temporary 

employment permit, or with an invalid license or temporary employ- 

ment permit. 
(5) Obtaining or attempting to obtain a license for money or other thing of 

value other than the required fee or by fraudulent misrepresentation. 

(6) Practicing or attempting to practice by fraudulent misrepresentation. 

(7) Willful failure to display a certificate of license as required by GS. 

88B-23. 
(8) Willful violation of the rules adopted by the Board. 

(9) Violation of G.S. 86A-15 by a cosmetologist, esthetician, or manicurist 

licensed by the Board and practicing cosmetic art in a barber shop. 

(1933, c. 179, ss. 23, 26, 28; 1935, c. 54, s. 5; 1941, c. 234, 5. 4; 1949, c. 

ple 211973. c. 476 6.128; 1975, c.8a/, ss, 8.9, 1981 ¢. 612) es, 1 

9: c. 615, ss. 14, 15, 17; 1989 (Reg. Sess., 1990), c. 1013, ss. 2, 3; 1998, 

c. 539, 608; 1994, Ex. Sess., c. 24, s. 14(c); 1995 (Reg. Sess., 1996), c. 

605, s. 16.; 1998-230, s. 2.) 

CASE NOTES 

Variance. — Where defendant was tried 
upon a warrant charging that she permitted 
persons in her employ to practice as appren- 
tices without certificate of registration as reg- 
istered apprentices or registered cosmetolo- 
gists, and the jury returned a special verdict to 
the effect that defendant permitted unlicensed 

§ 88B-25. Exemptions. 

students to work in her school, there was a fatal 

variance between the warrant and the special 

verdict and a failure of proof, and the adjudica- 

tion that the defendant was not guilty was 

affirmed. State v. McIver, 216 N.C. 734, 6 

S.E.2d 493 (1940), decided under former statu- 

tory provisions. 

The following persons are exempt from the provisions of this Chapter while 

engaged in the proper discharge of their professional duties: 

(1) Undertakers and funeral establishments licensed under G.5. 90- 

2ORZOF 
(2) Persons authorized to practice medicine or surgery under Chapter 90 

of the General Statutes. 

(3) Nurses licensed under Chapter 90 of the General Statutes. 

(4) Commissioned medical or surgical officers of the United States Army, 

Air Force, Navy, Marine, or Coast Guard. 



S88B-26 CH. 88B. COSMETIC ART S88B-29 

(5) A person employed in a cosmetic art shop to shampoo hair. (1933, c. 
17 ONsseie 2 219738 ce IAS iss yee oO omc cy oo (iceman eee ce 
155, 47221981) c. 615, ss. 152; 1983" (Res Sess?, 1984), c) 9905 19385xc. 
125; 1985 (Reg. Sess., 1986), c. 833; 1987 (Reg. Sess., 1988), c. 965; 
1993, ci 22) s. 2: c. 54, sh 1. 1995" (Ree! Sess™ 1996)) c O05, sueras 
1998-230, s. 2.) 

§ 88B-26. Rules to be posted. 

(a) The Board shall furnish a copy of its rules relating to sanitary manage- 
ment of cosmetic art shops and cosmetic art schools to each shop and school 
licensed by the Board. Each shop and school shall post the rules in a 
conspicuous place. 

(b) The Board shall furnish a copy of its rules relating to curriculum and 
schools to each licensed cosmetic art school. Each cosmetic art school shall 
make these rules available to all teachers and students. (19338, c. 179, s. 23; 
1935,,6-54.,S. 5) 1971 34C7 416.28) 1281975, Cn,05.6 S20: dO C10 4 to emma 
s. 14; 1995 (Reg. Sess., 1996), c. 605, s. 16; 1998-230, s. 2.) 

§ 88B-27. Inspections. 

Any inspector or other authorized representative of the Board may enter any 
cosmetic art shop or school to inspect it for compliance with this Chapter and 
the Board’s rules. All persons practicing cosmetic art in a shop or school shall, 
upon request, present satisfactory proof of identification. Satisfactory proof 
shall be in the form of a photographic driver’s license or photographic 
identification card issued by any state, federal, or other government entity. The 
Board may require a cosmetic art shop or school to be inspected as a condition 
for lacense renewal, (1935, c, b79yss..lo, 23: 1935, Geo4esS eon). 14 ice 
SA 2 1945,.C, 0045 60251997,,C, 1164, cet 6, Jo0gSs42 60.1 CaO) Omsommm—: 
1973, ¢, 4/6, 8.1286, 1360 35..25 19 (auc, 85 ho S544.0) 195 1l.C. 61446 ehaemo Loe 
Ss)Ll 1451983 .c, 913) s.0: 1989 1c, Ga0 7s. 27.1995 Ges. 5ess.41 990) acsOU ame: 
16; 1998-230) 6: 2.) 

§ 88B-28. Restraining orders. 

The Board, the Department of Health and Human Services, or any county or 
district health director may apply to the superior court for an injunction to 
restrain any person from violating the provisions of this Chapter or the Board’s 
rules. Actions under this section shall be brought in the county where the 
defendant resides or maintains his or her principal place of business or where 
the alleged acts occurred. (1949, c. 505, s. 1; 1973, c. 476,.s. 128; 1975, c. 857, 
s; LO; 1981, cx614,.s./3:e7615))s. 182 1997-443. s. 11Aal1S8(a); 1997-5b02a ces: 
1998-230 es.62)) 

§ 88B-29. Civil penalties. 

(a) Authority to Assess Civil Penalties. — In addition to taking any of the 
actions permitted under G.S. 88B-24, the Board may assess a civil penalty not 
in excess of one thousand dollars ($1,000) for the violation of any section of this 
Chapter or the violation of any rules adopted by the Board. The clear proceeds 
of any civil penalty assessed under this section shall be remitted to the Civil 
Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 

(b) Consideration Factors. — Before imposing and assessing a civil penalty 
and fixing the amount thereof, the Board shall, as a part of its deliberations, 
take into consideration the following factors: 
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(1) The nature, gravity, and persistence of the particular violation. 

(2) The appropriateness of the imposition of a civil penalty when consid- 

ered alone or in combination with other punishment. 

(3) Whether the violation was willful and malicious. 

(4) Any other factors that would tend to mitigate or aggravate the 

violations found to exist. 
(c) Schedule of Civil Penalties. — The Board shall establish a schedule of 

civil penalties for violations of this Chapter. The schedule shall indicate for 

each type of violation whether the violation can be corrected. Penalties shall be 

assessed for the first, second, and third violations of specified sections of this 

Chapter and for specified rules. 
(d) Costs. — The Board may in a disciplinary proceeding charge costs, 

including reasonable attorneys’ fees, to the licensee against whom the proceed- 

ings were brought. (1998-230, s. 2; 2004-142, s. 2.) 

Effect of Amendments. — Session Laws tion (a), which read: “All civil penalties col- 

2004-142, s. 2, effective July 29, 2004, and lected by the Board shall be remitted to the 

applicable to violations occurring on or after school fund of the county in which the violation 

that date, rewrote the last sentence of subsec- _ occurred.” 

CASE NOTES 

Variance. — Where defendant was tried students to work in her school, there was a fatal 

upon a warrant charging that she permitted variance between the warrant and the special 

persons in her employ to practice as appren- verdict and a failure of proof, and the adjudica- 

tices without certificate of registration as reg- tion that the defendant was not guilty was 

istered apprentices or registered cosmetolo- affirmed. State v. McIver, 216 N.C. 734, 6 

gists, and the jury returned a special verdict to S.E.2d 493 (1940), decided under former statu- 

the effect that defendant permitted unlicensed tory provisions. 

a) th 
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Chapter 89. 

Engineering and Land Surveying. 

§§ 89-1 through 89-16: Recodified as G.S. 89C-1 through 89C-28. 

Editor’s Note. — This Chapter was rewrit- 
ten by Session Laws 1975, c. 681, s. 1, and has 

been recodified as Chapter 89C. 
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Chapter 89A. 

Landscape Architects. 

Sec. Sec. 
89A-1. Definitions. 89A-3.1. Board’s powers and duties. 

89A-2. Practice of landscape architecture or 89A-4. Application, examination, certificate. 

use of title “landscape architect” 89A-5. Annual renewal of certificate. 

without registration prohibited; 89A-6. Fees. 
use of seal. 89A-7. Disciplinary actions. 

89A-3. North Carolina Board of Landscape Ar- 89A-8. Violation a misdemeanor; injunction to 

chitects; appointments. prevent violation. 

§ 89A-1. Definitions. 

The following definitions apply in this Chapter: 
(1) Board. — The North Carolina Board of Landscape Architects. 

(2) Landscape architect. — A person who, on the basis of demonstrated 

knowledge acquired by professional education or practical experience, 

or both, has been granted, and holds a current certificate entitling him 

or her to practice “landscape architecture” and to use the title 

“landscape architect” in North Carolina under the authority of this 

Chapter. 
(3) Landscape architecture or the practice of landscape architecture. — 

The performance of services in connection with the development of 

land areas where, and to the extent that the dominant purpose of the 

services is the preservation, enhancement or determination of proper 

land uses, natural land features, ground cover and planting, natural- 

istic and aesthetic values, the settings, approaches or environment for 

structures or other improvements, natural drainage and the consid- 

eration and determination of inherent problems of the land relating to 

the erosion, wear and tear, blight or other hazards. This practice shall 

include the preparation of plans and specifications and supervising 

the execution of projects involving the arranging of land and the 

elements set forth in this subsection used in connection with the land 

for public and private use and enjoyment, embracing the following, all 

in accordance with the accepted professional standards of public 

health, safety and welfare: 
a. The location and orientation of buildings and other similar site 

elements. 
b. The location, routing and design of public and private streets, 

residential and commercial subdivision roads, or roads in and 

providing access to private or public developments. This does not 

include the preparation of construction plans for proposed roads 

classified as major thoroughfares or a higher classification. 

c. The location, routing and design of private and public pathways 

and other travelways. 
d. The preparation of planting plans. 
e. The design of surface or incidental subsurface drainage systems, 

soil conservation and erosion control measures necessary to an 

overall landscape plan and site design. (1969, c. 672, s. 1; 

1997-406, s. 1; 2001-496, s. 12.1(a).) 

Cross References. — As to limited liability 12.1(b), provides: “The State Board of Examin- 

companies and their powers, see G.S. 57C-2-01 ers for Engineers and Surveyors and the Board 

et seq. of Landscape Architects shall agree to a Mem- 

Editor’s Note. — Session Laws 2001-496, s. orandum of Understanding that identifies ar- 
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eas of overlap or common practice regarding 
the scope of their respective professions and 
means for resolving disputes concerning stan- 
dards of practice, qualifications, and jurisdic- 
tion regarding the identified areas of overlap. 
The parties shall send a joint written report to 
the General Assembly no later than April 30, 
2002, concerning the Memorandum of Under- 
standing and whether the changes in Section 
13.1(a) of this act [s. 12.1(a) of Session Laws 

CH. 89A. LANDSCAPE ARCHITECTS §89A-2 

2001-496] should be repealed or modified, and 
the General Assembly may consider and take 
action on the report during its session in 2002 
or at any other time as it may consider appro- 
priate.” 

Legal Periodicals. — For article, “The 
Learned Profession Exemption of the North 
Carolina Deceptive Trade Practices Act: The 
Wrong Bright Line?,” see 15 Campbell L. Rev. 
2235-1993) 

OPINIONS OF ATTORNEY GENERAL 

Preparation of Construction Drawings. 
— A town may not, under its land use ordi- 
nance, require that all construction drawings 
submitted for approval be prepared and sealed 
by a licensed professional engineer, to the ex- 
clusion of licensed professional architects. Such 
a restriction would be in excess of the powers 
granted the town. See opinion of Attorney Gen- 
eral to Mr. Michael B. Brough, Carrboro Town 
Attorney, 59 N.C.A.G. 58 (1989). 

Street Design and Storm Drainage Sys- 

tems. — The detailed drawings and accompa- 
nying calculations of street design and storm 
drainage systems, including subsurface sys- 
tems and component structures, fall within the 
definition of the practice of engineering and not 
within the definition of landscape architecture. 
See opinion of Attorney General to Jerry T. 
Carter, Executive Director, N.C. Board of Ex- 
aminers for Engineers and Surveyors, 2001 
N.C. AG LEXIS 8 (3/22/2001). 

§ 89A-2. Practice of landscape architecture or use of title 
“landscape architect” without registration 
prohibited; use of seal. 

(a) No person shall use the designation “landscape architect,” “landscape 
architecture,” or “landscape architectural,” or advertise any title or description 
tending to convey the impression that he or she is a landscape architect or shall 
engage in the practice of landscape architecture unless the person is registered 
as a landscape architect in the manner hereinafter provided and thereafter 
complies with the provisions of this Chapter. Every holder of a certificate shall 
display it in a conspicuous place in his or her principal office, place of business 
or employment. 

(al) No firm, partnership, or corporation shall engage in the practice of 
landscape architecture unless the firm, partnership, or corporation registered 
with the Board and has paid the fee required by G.S. 89A-6. All landscape 
architecture performed by a firm, partnership, or corporation shall be under 
the direct supervision of an individual who is registered under this Chapter. 

(b) Nothing in this Chapter shall be construed (i) to authorize a landscape 
architect to engage in the practice of architecture, engineering, or land 
surveying, (11) to restrict from the practice of landscape architecture or 
otherwise affect the rights of any person licensed to practice architecture 
under Chapter 83A, or engineering or land surveying under Chapter 89C of the 
General Statutes if the person does not use the title landscape architect, 
landscape architecture, or landscape architectural, (iii) to restrict any person 
from engaging in the occupation of grading lands whether by hand tools or 
machinery, (iv) to restrict the planting, maintaining, or marketing of plants or 
plant materials or the drafting of plans or specifications related to the location 
of plants on a site, (v) to require a certificate for the preparation, sale, or 
furnishing of plans, specifications and related data, or for the supervision of 
construction pursuant thereto, where the project involved is a single family 
residential site, or a residential, institutional, or commercial site of one acre or 
less, or the project involved is a site of more than one acre where only planting 
and mulching is required, or (vi) to prevent any individual from making plans 
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or data for their own building site or for the supervision of construction 

pursuant thereto. 
(c) Each landscape architect shall, upon registration, obtain a seal of the 

design authorized by the Board, bearing the name of the registrant, number of 

certificate and the legend “N.C. Registered Landscape Architect”. Such seal 

may be used only while the registrant’s certificate is in full force and effect. 

Nothing in this Chapter shall be construed as authorizing the use or 

acceptance of the seal of a landscape architect instead of or as a substitute for 

the seal of an architect, engineer, or land surveyor. (1969, c. 672, s. 2; 1989, c. 

673, 6) 3;11997-406, s. 2.) 

§ 89A-3. North Carolina Board of Landscape Architects; 
appointments. 

(a) There is created the North Carolina Board of Landscape Architects, 

consisting of seven members appointed by the Governor for four-year stag- 

gered terms. Five members of the Board shall have been engaged in the 

practice of landscape architecture in North Carolina at least five years at the 

time of their respective appointments. Two members of the Board shall not be 

landscape architects and shall represent the interest of the public at large. 

Each member shall hold office until the appointment and qualification of his or 

her successor. Vacancies occurring prior to the expiration of the term shall be 

filled by appointment for the unexpired term. No member shall serve more 

than two complete consecutive terms. 
The Board shall be subject to the provisions of Chapter 93B of the General 

Statutes. 
(b) The Board shall elect annually from its members a chair and a vice-chair 

and shall hold such meetings during the year as it may determine to be 

necessary, one of which shall consist of the annual meeting. A quorum of the 

Board shall consist of not less than three members. 
(b1) The members of the Board shall not be compensated. However, mem- 

bers shall be entitled to be reimbursed from Board funds for all proper 

traveling and incidental expenses incurred in carrying out the provisions of 

this Chapter. 
(c), (d) Repealed by Session Laws 1997-406, s. 3. (1969, c. 672, s. 3; 1979, c. 

872, s. 1; 1997-406, s. 3.) 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 

(1980). 

§ 89A-3.1. Board’s powers and duties. 

The Board shall have the following powers and duties: 

(1) Administer and enforce the provisions of this Chapter. 

(2) Adopt rules to administer and enforce the provisions of this Chapter. 

(3) Examine and determine the qualifications and fitness of applicants for 

registration and renewal of registration. 

(4) Determine the qualifications of firms, partnerships, or corporations 

applying for a certificate of registration. 

(5) Issue, renew, deny, suspend, or revoke certificates of registration and 

conduct any disciplinary actions authorized by this Chapter. 

(6) Establish and approve continuing education requirements for persons 

registered under this Chapter. 
(7) Receive and investigate complaints from members of the public. 
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(8) Conduct investigations for the purpose of determining whether viola- 
tions of this Chapter or grounds for disciplining registrants exist. 

(9) Conduct administrative hearings in accordance with Article 3 of 
Chapter 150B of the General Statutes. 

(10) Maintain a record of all proceedings conducted by the Board and 
make available to registrants and other concerned parties an annual 
report of all Board action. 

(11) Employ and fix the compensation of personnel that the Board 
determines is necessary to carry out the provisions of this Chapter 
and incur other expenses necessary to perform the duties of the 
Board. 

(12) Adopt and publish a code of professional conduct for all registrants. 
(13) Adopt a seal containing the name of the Board for use on all 

certificates of registration and official reports issued by the Board. 
(14) Retain private counsel subject to G.S. 114-2.3. (1997-406, s. 4; 

1997-456, s. 27; 2002-168, s. 7.) 

§ 89A-4. Application, examination, certificate. 

(a) Any person hereafter desiring to be registered and licensed to use the 
title “landscape architect” and to practice landscape architecture in the State, 
shall make a written application for examination to the Board, on a form 
prescribed by the Board, together with such evidence of his or her qualifica- 
tions as may be prescribed by rules of the Board. Minimum qualifications 
under such rules shall require that the applicant: 

(1) Shall be at least 18 years of age. 
(2) Shall be of good moral character. 
(3) Shall be a graduate of a Landscape Architect’s Accreditation Board 

(LAAB) accredited collegiate curriculum in landscape architecture as 
approved by the Board. 

(4) Shall have at least four years’ experience in landscape architecture. 
(al) Notwithstanding the requirements of subdivisions (a)(3) and (4) of this 

section, any person who has had a minimum of 10 years of education and 
experience in landscape architecture, in any combination deemed suitable by 
the Board, may make application to the Board for examination. 

(b) If the application is satisfactory to the Board, and is accompanied by the 
fees required by this Chapter, then the applicant shall be entitled to an 
examination to determine his or her qualifications. If the result of the 
examination of any applicant shall be satisfactory to the Board, then the Board 
shall issue to the applicant a certificate to use the title “landscape architect” 
and to practice landscape architecture in North Carolina. Examinations shall 
be held at least once a year at a time and place to be fixed by the Board which 
shall determine the subjects and scope of the examination. The Board may 
adopt rules for administering the examination in one or more parts at the same 
time or at different times. 

(c) The Board, within its discretion, may issue licenses without examination 
and licenses by reciprocity or comity to persons holding a license or certificate 
in landscape architecture from any legally constituted board of examiners in 
another state or country whose registration requirements are deemed to be 
equal or equivalent to those of this State. 

(d) Repealed by Session Laws 1997-406, s. 5. 
(e) The Board, within its discretion, may grant an honorific title license to 

persons who have held for a minimum of 20 years a license or certificate in 
landscape architecture issued by the Board or a legally constituted board of 
examiners in another state or country whose registration requirements are 
equal or equivalent to those of this State. The honorific title license shall allow 
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the person to use the title “landscape architect emeritus”, but the person shall 
not practice landscape architecture or provide expert testimony as a landscape 
architect in this State unless the person complies with the provisions of this 
Chapter. There shall be no fee charged for an honorific title license. (1969, c. 
6726.4: 1971.c, 162: 1979 sens 12 tsseZ,15; 119972406) svo)) 

§ 89A-5. Annual renewal of certificate. 

Every registrant under this Chapter shall, on or before the first day of July 
in each year, obtain a renewal of a certificate for the ensuing year, by 
application, accompanied by the required fee. Upon failure to renew, the 
certificate shall be automatically revoked. The certificate may be renewed at 
any time within one year after its expiration if the applicant pays the required 
renewal fee and late renewal penalty, and the Board finds that the applicant 
has not used his or her certificate or title or engaged in the practice of 
landscape architecture after notice of revocation and is otherwise eligible for 
registration under the provisions of this Chapter. When necessary to protect 
the public health, safety, or welfare, the Board shall require such evidence as 
it deems necessary to establish the continuing competency of licensees as a 
condition of license renewal. (1969, c. 672, s. 5; 1979, c. 872, s. 4; 1997-406, s. 
ef) 

§ 89A-6. Fees. 

Fees are to be determined by the Board, but shall not exceed the amounts 

specified herein, however; fees must reflect actual expenses of the Board. 

E00) TC LUT ETB oss Pg i hd pe OL i re er eT $100.00 

MICE TCM OV aTCCIDEOCILY..O1, COMMUYs 02, rcs. cee ec eens sends nan eo: 250.00 

PS almliccnserrenewaleecte nie Blot icce. fans ee nace vaig ear rieree 100.00 

Leathe IxevinGvmell iy Hern line sie Ged Ree deere, eee oak ae mr a se aera 50.00 

Iie fe ele ROMEC ETUC AUC UNAM: cnceesi sc wry ieee eeihea oe fo. ie Slee Hoa lee one ae aries ZS AOG 

CONE NOVRELOS.. CATA WIIG tone ok vos aio Gen nna nthe None sean al miscah Sra e ieee Ore ene 250.00 

In all instances where the Board uses the services of a testing service for 

preparation, administration, or grading of examinations, the Board may 

charge the applicant the actual cost of the examination services, in addition to 

its other fees. Fees shall be paid to the Board at the times specified by the 

Board. (1969, c. 672, s. 6; 1979, c. 872, s. 5; 1989, c. 673, s. 4; 1997-406, s. 7; 

1999-315, s. 1.) 

§ 89A-7. Disciplinary actions. 

(a) The Board may deny or refuse to renew a certificate of registration, 

suspend, or revoke a certificate of registration if the registrant or applicant: 

(1) Obtains a certificate of registration by fraudulent misrepresentation. 

(2) Uses or attempts to use another’s certificate of registration to practice 

landscape architecture. 
(3) Uses or attempts to use another’s name for purposes of obtaining a 

certificate of registration or practicing landscape architecture. 

(4) Has demonstrated gross malpractice or gross incompetency as deter- 

mined by the Board. 
(5) Has been convicted of or pled guilty or no contest to a crime that 

indicates that the person is unfit or incompetent to practice landscape 

architecture or that indicates the person has deceived or defrauded 

the public. 
(6) Has been declared mentally incompetent by a court of competent 

jurisdiction. 
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(7) Has willfully violated any of the provisions of this Chapter or the 
Board’s rules. 

(b) The Board may require a registrant to take a written or oral examination 
if the Board finds evidence that the person is not competent to practice 
landscape architecture as defined in this Chapter. 

(c) The Board may take any of the actions authorized in subsection (a) of 
this section against any firm, partnership, or corporation registered with the 
Board. 

(d) In addition to taking any of the actions authorized in subsection (a) of 
this section, the Board may assess a civil penalty not in excess of two thousand 
dollars ($2,000) for the violation of any section of this Chapter or the violation 
of any rules adopted by the Board. All civil penalties collected by the Board 
shall be remitted to the school fund of the county in which the violation 
occurred. Before imposing and assessing a civil penalty and fixing the amount 
thereof, the Board shall, as a part of its deliberations, take into consideration 
the following factors: 

(1) The nature, gravity, and persistence of the particular violation. 
(2) The appropriateness of the imposition of a civil penalty when consid- 

ered alone or in combination with other punishment. 
(3) Whether the violation was willful. 
(4) Any other factors that would tend to mitigate or aggravate the 

violations found to exist. (1969, c. 672, s. 7; 1973, c. 1331, s. 3; 1987, 
c. 827, ss. 1, 71; 1997-406, s. 8.) 

§ 89A-8. Violation a misdemeanor; injunction to prevent 
violation. 

(a) It shall be a Class 2 misdemeanor for any person to use, or to hold 
himself or herself out as entitled to practice under the title of landscape 
architect or landscape architecture or to practice landscape architecture unless 
he or she is duly registered under the provisions of this Chapter. 

(b) The Board may appear in its own name in the courts of the State and 
apply for injunctions to prevent violations of this Chapter. (1969, c. 672, s. 8; 
1973, ¢. 133lise3;. 1987, ¢827 56.12.1993 .¢. 539, Ss. O10 9944 xe Seca cme ae 
s. 14(c); 1997-406, s. 9.) 
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Chapter 89B. 

Foresters. 

Sec. Sec. 
89B-1. General provisions. 89B-8. Records and reports. 
89B-2. Definitions. 89B-9. General requirements for registration. 
89B-3. State Board of Registration for Forest- 89B-10. Application and registration fees. 

ers; appointment of members; 89B-11. Expiration and renewals; continuing 
terms. education. 

89B-4. Compensation and expenses of Board 89B-12. Examinations. 
members. 89B-13. Revocations and reissuance of regis- 

89B-5. Organization and meetings of the tration. 
Board. 89B-14. Roster of registered foresters; consult- 

89B-6. Powers of the Board. ing forester affidavit. 
89B-7. Receipts and disbursements. 89B-15. Violation. 

§ 89B-1. General provisions. 
296 

(a) No person shall use the designation “forester”, “registered forester”, or 

any other descriptive terms that include the words “forester” or “registered 

forester” and that directly convey that the person is a forester without first 

having been registered under this Chapter. 
(b) This Chapter benefits and protects the public by improving the stan- 

dards for the practice of professional forestry in North Carolina. (1975, c. 531, 

Se eeplOO8-15 7s: 1.) 

Cross References. — As to limited liability 
companies and their powers, see G.S. 57C-2-01 
et seq. 

§ 89B-2. Definitions. 

As used in this Chapter: 
(1) “Board” means the State Board of Registration for Foresters, provided 

for by this Chapter. 
(2) “Forester” means a person who by reason of special knowledge and 

training in natural sciences, mathematics, silviculture, forest protec- 

tion, forest mensuration, forest management, forest economics, and 

forest utilization is qualified to engage in the practice of forestry. 

(2a) “Forestry” means the professional practice embracing the science, 

business, and the art of creating, conserving, and managing forests 

and forestlands for the sustained use and enjoyment of their re- 

sources, material, or other forest produce. 
(3) “Practice of forestry” means rendering professional forestry services, 

including but not limited to, consultation, investigation, evaluation, 

planning, or other forestry activities requiring knowledge, training, 

and experience in forestry principles and techniques. 

(4) “Registered forester” means a person who has been registered pursu- 

ant to this Chapter. 
(5) “Consulting forester” means a registered forester who: 

a., b., c. Repealed by Session Laws 1998-157, s. effective January l, 

1999) 
d. Is competent to practice forest management, appraisal, develop- 

ment, marketing, protection, and utilization for the benefit of the 

general public on a fee, contractual, or contingency basis; 
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e. Has not engaged in any practice that constitutes a conflict of 
interest or in any way diminishes his ability to represent the best 
interests of his clients; and 

f. Has filed annually an affidavit with the Board in accordance with 
G.S. 89B-14(b). 

(6) “Urban forester” means a person who engages in the practice of 
forestry in an urban setting that involves municipal ownership, 
homesteads, parks and woodlots, and similar urban properties. (1975, 
crooles: 2 19898er169: 1998 -1o ier) 

Editor’s Note. — Subdivision (5) is set out 

in the format above at the direction of the 

Revisor of Statutes. 

§ 89B-3. State Board of Registration for Foresters; ap- 
pointment of members; terms. 

(a) A State Board of Registration for Foresters is created to administer the 
provisions of this Chapter. The Board shall have five members as follows: 

(1) Four duly practicing registered foresters, at least three of whom hold 
a bachelors or higher degree from an accredited forestry school, and 

(2) One public member. 
Each member shall be appointed by the Governor for a three-year term. No 
member may serve more than two complete consecutive terms. 

(b) Each member of the Board shall be a citizen of the United States and a 
resident of North Carolina. 

(c) Vacancies in the membership of the Board shall be filled by appointment 
by the Governor for the unexpired term. 

(d) The Board shall elect annually the following officers: a chairman, and a 
vice-chairman, who shall be members of the Board, and a secretary who may 
be a member of the Board. A quorum of the Board shall consist of not less than 
three voting members of the Board. (1975, c. 531, s. 3; 1983, c. 103, s. 1; 
POS toys le) 

§ 89B-4. Compensation and expenses of Board members. 

Each member of the Board shall receive per diem and allowances as provided 
by G.5..938B-o, (1975, 0.55 lsd 1998-15 (as 1) 

§ 89B-5. Organization and meetings of the Board. 

The Board shall meet at least twice each year. In addition, special meetings 
may be held in accordance with the rules of the Board. (1975, c. 531, s. 5; 
1998-157, -s. 1.) 

§ 89B-6. Powers of the Board. 

The Board may adopt rules in accordance with Chapter 150B of the General 
Statutes for the proper performance of its duties and the regulation of the 
proceedings before it. The Board shall adopt an official seal. Any member of the 
es may administer oaths or affirmations to witnesses appearing before the 
oard. 
The Board may establish fees, subject to the maximum amounts prescribed 

by this Chapter. (1975, c. 531, s. 6; 1998-157, s. 1.) 
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§ 89B-7. Receipts and disbursements. 

The secretary of the Board shall receive and account for all moneys derived 
under this Chapter, and shall keep these moneys in a separate fund known as 
the “Registered Foresters’ Fund.” Moneys in the Fund shall be expended to 
carry out the purposes of the Board. The secretary of the Board shall give 
surety bond to the Board in an amount determined by the Board. The premium 
for the surety bond is a proper expense of the Board and shall be paid from the 
Registered Foresters’ Fund. 

The Board may employ and fix the compensation of necessary clerical and 
other assistants. The compensation of these assistants shall be paid out of the 
Registered Foresters’ Fund. (1975, c. 531, s. 7; 1998-157, s. 1.) 

§ 89B-8. Records and reports. 

The Board shall keep a record of its proceedings and a register of all 
applications for registration. The register shall show the name, age and 
residence of each applicant; the date of the application; the applicant’s place of 
business; the applicant’s educational and other qualifications; whether or not 
examination was required; whether the application was rejected or registra- 
tion was granted; the date of action by the Board; and other information 
deemed necessary by the Board. Each July 1 the Board shall submit to the 
Governor a report of its transactions of the preceding year. (1975, c. 531, s. 8; 
1998-157, s. 1.) 

§ 89B-9. General requirements for registration. 

(a) An applicant for registration shall be registered upon satisfactory proof 
to the Board that the applicant is of good moral character and meets one of the 
following requirements: 

(1) Graduation with a bachelors or higher degree in a forestry curriculum 
from a school or college of forestry approved by the Board, passage of 
a comprehensive written examination, and the completion of two or 
more years’ experience in forestry. 

(2) Passage of a comprehensive written examination designed to show 
knowledge approximating that obtained through graduation from a 
four-year curriculum in forestry in a university or college approved by 
the Board and the completion of six or more years of active practice in 
forestry work immediately prior to the application. The work must be 
of a character acceptable to the Board. Graduation with an Associate 
Applied Science degree in a forestry curriculum in a school or college 
approved by the Board is the equivalent of one year of experience. The 
completion of the junior year of a curriculum in forestry in a college or 
school approved by the Board is the equivalent of two years of 
experience. The completion of the senior year of a curriculum in 
forestry in a school or college approved by the Board is equivalent to 

three years of experience. 
(3) Registration in good standing as a registered forester with the Board 

asrot January oh 1999: 
(4) Practice of urban forestry for six years immediately prior to January 1, 

1999, if the applicant meets all of the following conditions: 
a. The applicant is a North Carolina resident at the time of filing the 

application. 
b. The applicant practiced under the title “urban forester” during the 

six-year period. 
c. The applicant, prior to June 30, 1999, applies to the Board for 

registration and submits an affidavit under oath to the Board 
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showing experience and education equivalent to that of a forester, 
as determined by the Board. 

(b) Registration shall be determined upon the basis of individual personal 
qualification. No firm, company, partnership, corporation or public agency 
shall be registered as a registered forester. 

(b1) The Board may issue a forester-in-training certificate to an applicant 
who has completed the educational requirements under subdivision (a)(1) of 
this section. 

(c) Anonresident of North Carolina may become a registered forester under 
this Chapter by complying with its terms, and by filing a consent as to service 
of process and pleadings upon the Board secretary. In connection with the 
practice of forestry by such nonresident in North Carolina, the consent as to 
service of process and pleadings shall be held binding and valid in all courts, 
as if due service had been made personally upon said nonresident by the 
Board, when such process has been served upon the Board secretary. 

(d) Anonresident or person who has moved to North Carolina recently and 
who is registered as a registered forester in another jurisdiction may be 
registered under this Chapter, by written application to the Board, if that 
jurisdiction provides for the same or substantially the same registration for 
North Carolina foresters who are registered under this Chapter. 

(e) Anonresident of North Carolina may use the term “registered forester” 
or other titles otherwise prohibited by this Chapter in North Carolina without 
becoming registered under this Chapter if registered in another state which 
will reciprocate with the provision of this Chapter. (1975, c. 531, s. 9; 1998-157, 
cele) 

§ 89B-10. Application and registration fees. 

(a) Applications for registration shall be made on forms prescribed and 
furnished by the Board. The application fee for a certificate of registration as 
a registered forester shall be in an amount determined by the Board, not to 
exceed fifty dollars ($50.00), which shall accompany the application. An 
additional fee, not to exceed forty dollars ($40.00), shall be paid upon issuance 
of the certificate of registration. An applicant that does not remit the certificate 
fee within 30 days after being notified of qualification forfeits the right to have 
the certificate issued, and the applicant may be required again to submit an 
original application fee. If the Board denies a certificate of registration to any 
applicant, the initial application fee deposited by the applicant shall be 
retained by the Board. 

(b) Itis unlawful for any person to provide false or forged information to the 
Board or a member of the Board in obtaining a certificate of registration. (1975, 
C253 isa lO AIS weg 24 ose OOS slay wom s) 

§ 89B-11. Expiration and renewals; continuing education. 

(a) Registrations shall expire on the last day of June following issuance or 
renewal and shall become invalid after that date unless renewed. The 
secretary of the Board shall notify every person registered under this Chapter, 
at the person’s last registered address, of the date of the expiration of 
registration and the amount of fee required for its renewal for one year. The 
notices shall be mailed at least 30 days prior to the expiration date of the 
registrations. The annual renewal fee for certificates shall be in an amount 
established by the Board, not to exceed fifty dollars ($50.00). The fee for 
issuance of replacement certificates of registration shall be five dollars ($5.00). 
Any registration which has expired may be renewed by paying the registra- 

tion fee plus one-twelfth of the annual renewal fee per calendar month from 
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the date of expiration. Charges above the renewal fee shall not exceed an 
amount equal to the renewal fee. 

(b) The Board shall require registered foresters to attend continuing edu- 
cation courses approved by the Board, not to exceed 12 hours per year, as a 
Panciiion or renewalwcl9{5,caoo le 6 ll 1989, 245,95. 2 199Ssla/.e 1.) 

§ 89B-12. Examinations. 

When written examinations are required, they shall be held at the time and 
places in the State of North Carolina as the Board shall determine. The 
methods of procedure will be described by the Board. A candidate failing an 
examination may apply for reexamination after six months and will be 
reexamined with payment of an additional fee established by the Board, not to 
exceed fifty dollars ($50.00). Subsequent examinations will be granted upon 
payment of this fee for each examination. The Board may limit an applicant to 
three examinations. (1975, c. 531, s. 12; 1998-157, s. 1.) 

§ 89B-13. Revocations and reissuance of registration. 

The Board may revoke or suspend the certificate of registration of any 
registrant who it finds has committed gross negligence, fraud, deceit or 
flagrant misconduct in the practice of forestry or has demonstrated incompe- 
tence as a practicing forester. The Board may designate a person or persons to 
investigate and report to it upon any charges of fraud, deceit, gross negligence, 
incompetency or other misconduct by a registrant in the practice of forestry. 
Any person may prefer charges against a registrant. The charges shall be in 

writing, sworn to by the person making them, and filed with the secretary of 
the Board. The time and place for a hearing before the Board shall be fixed by 
the Board. At any hearing the accused may appear in person or by counsel. The 
Board may reissue a certificate of registration to any person whose certificate 
of registration has been revoked or suspended. (1975, c. 531, s. 13; 1998-157, s. 
1.) 

§ 89B-14. Roster of registered foresters; consulting for- 
ester affidavit. 

(a) A roster showing the names, registration numbers, and places of 
business residence of all registrants under this Chapter shall be prepared 
annually by the secretary of the Board. Copies of this roster shall be placed on 
file with the Secretary of State of North Carolina and each clerk of superior 
court in North Carolina. A copy shall be sent to each registrant, and copies may 
be furnished to the public upon request and upon payment of a fee set by the 
Board. 

(b) Each consulting forester shall annually file with the Board an affidavit of 

its compliance with this Chapter. (1975, c. 531, s. 14; 1998-157, s. 1.) 

§ 89B-15. Violation. 

A violation of this Chapter is a Class 3 misdemeanor. (1975, c. 531, s. 15; 

1993, c. 539, s. 611; 1994, Ex. Sess., c. 24, s. 14(c); 1998-157, s. 1.) 
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Chapter 89C. 

Engineering and Land Surveying. 

Sec. 
89C-1. Short title. 
89C-2. Declarations; prohibitions. 
89C-3. Definitions. 
89C-4. State Board of Examiners for Engi- 

neers and Surveyors; appoint- 
ment; terms. 

89C-5. Board members; qualifications. 
89C-6. Compensation and expenses of Board 

members. 
89C-7. Vacancies; removal of member. 

89C-8. Organization of the Board; meetings; 
election of officers. 

89C-9. Executive director; duties and lhabili- 

ties. 
89C-10. Board powers. 
89C-11. Secretary; duties and liabilities; ex- 

penditures. 
89C-12. Records and reports of Board; evi- 

dence. 
89C-13. General requirements for licensure. 
89C-14. Application for licensure; license fees. 
89C-15. Examinations. 
89C-16. Certificates of licensure; effect; seals. 
89C-17. Expirations and renewals of certifi- 

cates. 

89C-18. Duplicate certificates. 
89C-18.1. Licensing of nonresidents. 

§ 89C-1. Short title. 

This Chapter shall be known and 
Engineering and Land Surveying Act 

Local Modification. — New Hanover: 1983, 

c. 365. 
Cross References. — As to limited hability 

companies and their powers, see G.S. 57C-2-01 
eu seq; 

Editor’s Note. — This Chapter is former 
Chapter 89 as rewritten by Session Laws 1975, 
c. 681, s. 1, and recodified. Where appropriate, 

Sec. 
89C-19. Public works; requirements where 

public safety involved. 
89C-19.1. Engineer who volunteers during an 

emergency or disaster; qualified 
immunity. 

89C-20. Rules of professional conduct. 
89C-21. Disciplinary action — Reexamination, 

revocation, suspension, repri- 
mand, or civil penalty. 

Disciplinary action — Charges; proce- 
dure. 

Unlawful to practice engineering or 
land surveying without licensure; 
unlawful use of title or terms; pen- 
alties; Attorney General to be le- 
gal adviser. 

Licensure of corporations and busi- 
ness firms that engage in the prac- 
tice of engineering or land survey- 
ing. 

89C-25. Limitations on application of Chapter. 
89C-25.1. Supervision of unlicensed individu- 

als by licensed person. 
89C-25.2. Program of licensure by discipline. 
89C-26. [Repealed.| 
89C-27. Invalid sections; severability. 
89C-28. Existing licensure not affected. 

89C-22. 

89C-23. 

89C-24. 

may be cited as “The North Carolina 
Opec LOStasel> 1Lofaecl6S] ase iL.) 

the historical citations to the sections in the 
former Chapter have been added to correspond- 
ing sections in the new Chapter. 

Legal Periodicals. — For article, “The 
Learned Profession Exemption of the North 
Carolina Deceptive Trade Practices Act: The 
Wrong Bright Line?,” see 15 Campbell L. Rev. 

223° (1993) 

CASE NOTES 

Constitutionality of Former Chapter 89. 
— See State v. Covington, 34 N.C. App. 457, 238 
S.E.2d 794 (1977), cert. denied, 294 N.C. 184, 
Pate e205 19 C1978): 
Chapter Not Admission That Former 

Guidelines Inadequate. — This Chapter, 

which redefines “the practice of engineering,” 
cannot be considered an admission by the leg- 
islature that the former statute set forth inad- 
equate guidelines. State v. Covington, 34 N.C. 
Appu4a/)238 5 H.2d 794 (1977) cert. denied, 
DIAINGC. 164 2Ats We 2drolo (1o7S) 
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OPINIONS OF ATTORNEY GENERAL 

Preparation of Construction Drawings. 
— A town may not, under its land use ordi- 
nance, require that all construction drawings 
submitted for approval be prepared and sealed 
by a licensed professional engineer, to the ex- 

clusion of licensed professional architects. Such 
a restriction would be in excess of the powers 
granted the town. See opinion of Attorney Gen- 
eral to Mr. Michael G. Brough, Carrboro Town 
Attorney, 59 N.C.A.G. 58 (1989). 

§ 89C-2. Declarations; prohibitions. 

In order to safeguard life, health, and property, and to promote the public 
welfare, the practice of engineering and the practice of land surveying in this 
State are hereby declared to be subject to regulation in the public interest. It 
shall be unlawful for any person to practice or to offer to practice engineering 
or land surveying in this State, as defined in the provisions of this Chapter, or 
to use in connection with the person’s name or otherwise assume or advertise 
any title or description tending to convey the impression that the person is 
either a professional engineer or a professional land surveyor, unless the 
person has been duly licensed. The right to engage in the practice of 
engineering or land surveying is a personal right, based on the qualifications 
of the person as evidenced by the person’s certificate of licensure, which shall 
not be transferable. (1921, c, 1, s. 1; C.S.,°s. 6055(b); 19515 c. 1084s aoa: 
CrOole sl) 1998-11855) 1) 

CASE NOTES 

Legislative Intent. — The Chapter, when 
read as a whole, makes it clear that the legis- 
lature’s intent in the “representation,” “convey- 
ing” and “holding out” provisions of the Chapter 
was to protect the public from misrepresenta- 
tions of professional status or expertise. North 
Carolina State Bd. of Registration v. IBM Corp., 
31 N.C. App. 599,230 S.H.2d'552°(1976). 

This Section and G.S. 89C-23 Must Be 
Read Together. — G.S. 89C-23, the part of the 
Chapter prescribing penalties, must be read 
subject to the basic prohibitory section of the 
Chapter, this section, which makes it unlawful 
“to use in connection with his name or other- 

wise or advertise any title or description tend- 
ing to convey the impression that he is. ..a 
professional engineer . . . unless such person 

has been duly registered as such.” North Caro- 
lina State Bd. of Registration v. IBM Corp., 31 
N.C. App.599, 230'S:E- 2d 552 (1976): 

This section and G.S. 89C-23 authorize 
the Board to prohibit only those uses of 
the title engineer which imply or represent 

§ 89C-3. Definitions. 

professional engineering status or expertise. 
North Carolina State Bd. of Registration v. IBM 
Corp., 31 N.C. App: 599) 2301S Hi2d S52 097o) 
The mere use of the term “Customer 

Engineer” on business cards and in a newspa- 
per article does not constitute the offering to 
practice engineering or the representation of 
professional engineering status or expertise in 
violation of this section. North Carolina State 
Bd. of Registration v. IBM Corp., 31 N.C. App. 
599,230) 5 2d 5521976): 

Trial court erred by relying on G.S. 
89C-2 and G.S. 89C-3 to determine the 
standard of care that a surveying company 
owed to a general contractor when it marked 
the location of columns that were installed to 
support a building; but because the evidence 
introduced by the contractor supported its 
claim that the surveying company was negli- 
gent, the error was harmless. Associated Indus. 
Contrs., Inc. v. Fleming Eng’g, Inc., 162 N.C. 

App. 405, 590 S.E.2d 866, 2004 N.C. App. 
LEXIS 182 (2004), aff’d, — N.C. —, 608 S.E.2d 
tot (2005). 

The following definitions apply in this Chapter: 
(1) Board. — The North Carolina State Board of Examiners for Engineers 

and Surveyors provided for by this Chapter. 
(la) Business firm. — A partnership, firm, association, or another orga- 

nization or group that is not a corporation and is acting as a unit. 
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(2) Engineer. — A person who, by reason of special knowledge and use of 
the mathematical, physical and engineering sciences and the princi- 
ples and methods of engineering analysis and design, acquired by 
engineering education and engineering experience, is qualified to 
practice engineering. 

(3) Engineering intern. — A person who complies with the requirements 
for education, experience and character, and has passed an examina- 
tion in the fundamental engineering subjects, as provided in this 
Chapter. 

(3a) Inactive licensee. — Licensees who are not engaged in the practice of 
engineering or land surveying in this State. 

(4) Land surveyor intern. — A person who has qualified for, taken, and 
passed an examination on the basic disciplines of land surveying as 
provided in this Chapter. 

(5) Person. — Any natural person, firm, partnership, corporation or other 
legal entity. 

(6) Practice of engineering. — 
a. Any service or creative work, the adequate performance of which 

requires engineering education, training, and experience, in the 
application of special knowledge of the mathematical, physical, 
and engineering sciences to such services or creative work as 
consultation, investigation, evaluation, planning, and design of 
engineering works and systems, planning the use of land and 
water, engineering surveys, and the observation of construction 
for the purposes of assuring compliance with drawings and 
specifications, including the consultation, investigation, evalua- 
tion, planning, and design for either private or public use, in 
connection with any utilities, structures, buildings, machines, 
equipment, processes, work systems, projects, and industrial or 
consumer products or equipment of a mechanical, electrical, 
hydraulic, pneumatic or thermal nature, insofar as they involve 
safeguarding life, health or property, and including such other 
professional services as may be necessary to the planning, 
progress and completion of any engineering services. 
A person shall be construed to practice or offer to practice 

engineering, within the meaning and intent of this Chapter, who 
practices any branch of the profession of engineering; or who, by 
verbal claim, sign, advertisement, letterhead, card, or in any 
other way represents the person to be a professional engineer, or 
through the use of some other title implies that the person is a 
professional engineer or that the person is licensed under this 
Chapter; or who holds the person out as able to perform, or who 
does perform any engineering service or work not exempted by 
this Chapter, or any other service designated by the practitioner 
which is recognized as engineering. 

b. The term “practice of engineering” shall not be construed to permit 
the location, description, establishment or reestablishment of 
property lines or descriptions of land boundaries for conveyance. 
The term does not include the assessment of an underground 
storage tank required by applicable rules at closure or change in 
service unless there has been a discharge or release of the product 
from the tank. 

(7) Practice of land surveying. — 
a. Providing professional services such as consultation, investigation, 

testimony, evaluation, planning, mapping, assembling, and inter- 
preting reliable scientific measurements and information relative 
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to the location, size, shape, or physical features of the earth, 
improvements on the earth, the space above the earth, or any part 
of the earth, whether the gathering of information for the 
providing of these services is accomplished by conventional 
eround measurements, by aerial photography, by global position- 
ing via satellites, or by a combination of any of these methods, 
and the utilization and development of these facts and interpre- 
tations into an orderly survey map, plan, report, description, or 
project. The practice of land surveying includes the following: 
1. Locating, relocating, establishing, laying out, or retracing any 

property line, easement, or boundary of any tract of land; 
2. Locating, relocating, establishing, or laying out the alignment . 

or elevation of any of the fixed works embraced within the 
practice of professional engineering; 

3. Making any survey for the subdivision of any tract of land, 
including the topography, alignment and grades of streets 
and incidental drainage within the subdivision, and the 
preparation and perpetuation of maps, record plats, field note 
records, and property descriptions that represent these sur- 
veys; 

4. Determining, by the use of the principles of land surveying, 
the position for any survey monument or reference point, or 
setting, resetting, or replacing any survey monument or 
reference point; 

5. Determining the configuration or contour of the earth’s surface 
or the position of fixed objects on the earth’s surface by 
measuring lines and angles and applying the principles of 
mathematics or photogrammetry; 

6. Providing geodetic surveying which includes surveying for 
determination of the size and shape of the earth both 
horizontally and vertically and the precise positioning of 
points on the earth utilizing angular and linear measure- 
ments through spatially oriented spherical geometry; and 

7. Creating, preparing, or modifying electronic or computerized 
data, including land information systems and geographic 
information systems relative to the performance of the prac- 
tice of land surveying. 

b. The term “practice of land surveying” shall not be construed to 
permit the design or preparation of specifications for (4) major 
highways; (11) wastewater systems; (111) wastewater or industrial 
waste treatment works; (iv) pumping or lift stations; (v) water 
supply, treatment, or distribution systems; (vi) streets or storm 
sewer systems except as incidental to a subdivision. 

(8) Professional engineer. — A person who has been duly licensed as a 
professional engineer by the Board established by this Chapter. 

(8a) Professional engineer, retired. — A person who has been duly 
licensed as a professional engineer by the Board and who chooses to 
relinquish or not to renew a license and who applies to and is 
approved by the Board to be granted the use of the honorific title 
“Professional Engineer, Retired”. 

(9) Professional land surveyor. — A person who, by reason of special 
knowledge of mathematics, surveying principles and methods, and 
legal requirements which are acquired by education and/or practical 
experience, is qualified to engage in the practice of land surveying, as 
attested by the person’s licensure as a professional land surveyor by 
the Board. 
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(9a) Professional land surveyor, retired. — A person who has been duly 
licensed as a professional land surveyor by the Board and who chooses 
to relinquish or not to renew a license and who applies to and is 
approved by the Board to be granted the use of the honorific title 
“Professional Land Surveyor, Retired”. 

(10) Responsible charge. — Direct control and personal supervision, 
either of engineering work or of land surveying, as the case may be. 
CLOB ace 4y sale OS omc wo 90 es la lLOVorcn4 49219 (oer Oo lwcwl, 
1993 (Reg. Sess., 1994), c. 671, s. 1; 1996, 2nd Ex. Sess., c. 18, s. 
7.10G); 1998-118, s. 2.) 

CASE NOTES 

Use of Word “Engineer” Does Not Repre- 
sent Professional Engineering Status. — It 
is clear from the definition in subdivision (8) 
that the use of the word “engineer” without 
being modified by “professional,” “registered” or 
“licensed,” or some word of like import does not 
represent that one is “duly registered and li- 
censed by the Board” and therefore cannot 
represent that one is a professional engineer as 
that term is defined in subdivision (8). Since 
such usage does not represent professional en- 
gineering status, it cannot constitute the prac- 
tice of engineering as that term is defined in 
paragraph (6)a. North Carolina State Bd. of 
Registration v. IBM Corp., 31 N.C. App. 599, 
220451820 502 (1976). 
Therefore, such usage is not a violation 

of those provisions of this section and G.S. 
89C-23 which prohibit the practice or offer to 

practice engineering without proper registra- 
tion. North Carolina State Bd. of Registration v. 
IBM Corp., 31 N.C. App. 599, 230 S.E.2d 552 
(1976), 

Trial court erred by relying on G:S. 
89C-2 and G.S. 89C-3 to determine the 
standard of care that a surveying company 
owed to a general contractor when it marked 
the location of columns that were installed to 
support a building; but because the evidence 
introduced by the contractor supported its 
claim that the surveying company was negli- 
gent, the error was harmless. Associated Indus. 
Contrs., Inc. v. Fleming Eng’g, Inc., 162 N.C. 
App. 405, 590 S.E.2d 866, 2004 N.C. App. 
LEXIS 182 (2004), aff'd, — N.C. —, 608 S.E.2d 
757 (2005). 

Cited in In re Trulove, 54 N.C. App. 218, 282 

S.H.2d 544 (1981). 

OPINIONS OF ATTORNEY GENERAL 

The specific provisions of subdivision 
(6) of this section should prevail over the 
more general provisions of G.S. 74C- 
3(a)(8); to interpret Chapter 74C as requiring 
licensed professional engineers to obtain a pri- 
vate investigator’s license would defeat the 
intent of subdivision (6), which allows licensed 
professional engineers to conduct investiga- 
tions. See opinion of Attorney General to Mr. 
Montgomery T. Speir, Executive Secretary, 
State Board of Registration for Professional 
Engineers and Land Surveyors, 57 N.C.A.G. 47 
(OcisOal9S7). 

The legislature has made it clear that li- 
censed professional engineers need not be li- 
censed as private investigators in order to en- 
gage in “investigation and consultation” that is 
included within the definition of the “practice of 

engineering” as defined by subdivision (6) of 
this section. See opinion of Attorney General to 
Mr. Montgomery T. Speir, Executive Secretary, 
State Board of Registration for Professional 
Engineers and Land Surveyors, 57 N.C.A.G. 47 

(Oct26, 1957): 
Street Design and Storm Drainage Sys- 

tems. — The detailed drawings and accompa- 
nying calculations of street design and storm 
drainage systems, including subsurface sys- 
tems and component structures, fall within the 
definition of the practice of engineering and not 
within the definition of landscape architecture. 
See opinion of Attorney General to Jerry T. 
Carter, Executive Director, N.C. Board of Ex- 

aminers for Engineers and Surveyors, 2001 
N.C. AG LEXIS 8 (3/22/2001). 

§ 89C-4. State Board of Examiners for Engineers and Sur- 
veyors; appointment; terms. 

A State Board of Examiners for Engineers and Surveyors, whose duty it is to 
administer the provisions of this Chapter, is created. The Board shall consist 
of four licensed professional engineers, three licensed professional land sur- 

HS) 



$89C-5 CH. 89C. ENGINEERING AND LAND SURVEYING $89C-6 

veyors and two public members, who are neither professional engineers nor 
professional land surveyors. Of the land surveyor members, one and only one 
may hold dual licenses as a professional land surveyor and professional 
engineer. All of the members shall be appointed by the Governor. Appoint- 
ments of the engineer and land surveyor members shall preferably, but not 
necessarily, be made from a list of nominees submitted by the professional 
societies for engineers and land surveyors in this State. Each member of the 
Board shall receive a certificate of appointment from the Governor and shall 
file with the Secretary of State a written oath or affirmation for the faithful 
discharge of the duties. 
Members of the Board serve for staggered five-year terms, and no member 

may be appointed for more than two full terms. Members serve until the 
expiration of their respective terms and until their respective successors are 
appointed. If a vacancy occurs during a term, the Governor shall appoint a 
successor from the same classification as the person causing the vacancy to 
serve for the remainder of the unexpired term. If the vacancy is not filled 
within 90 days after it occurs, the Board may appoint a provisional member to 
serve until the appointment by the Governor becomes effective. The provi- 
sional member during his tenure has all the powers and duties of a regular 
member. (1921, c. 1, ss. 3-6; C.S., ss. 6055(d)-6055(g); 1951, c. 1084, s. 1; 1957, 
ce, W060, s. 1; 1963,.c. 843: 1965,.c. 940; 1975, c. oSiis, be 1979 (cesarean, 
1998-118, s. 3.) 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

CASE NOTES 

Cited in North Carolina State Bd. of Regis- Registration for Professional Eng’rs & Land 
tration v. IBM Corp., 31 N.C. App. 599, 230 Surveyors v. FTC, 615 F. Supp. 1155 (2.D_N.C: 
S.E.2d 552 (1976); North Carolina State Bd. of | 1985). 

§ 89C-5. Board members; qualifications. 

Each engineer member of the Board shall be a resident of North Carolina 
and shall be a licensed professional engineer engaged in the lawful practice of 
engineering in North Carolina for at least six years. 

Each land surveyor member of the Board shall be a resident of North 
Carolina and shall be a licensed professional land surveyor engaged in the 
lawful practice of land surveying in North Carolina for at least six years. 

Each public member of the Board shall be a resident of North Carolina. 
(1921,.¢. 1, .ss-3-6:.C.S., ss. 6055(d)-G055(2); 19517 cc. 1084 sy Ie 1957 cmrcour 
s11:,1963,.c. 843: 1965).c,940; 19 75.c 681, s. 11979 c S19Ne. 2: OSS nomen 
1998-118, s. 4.) 

§ 89C-6. Compensation and expenses of Board members. 

Each member of the Board, when attending to the work of the Board or any 
of its committees, shall receive as compensation for services the per diem and, 
in addition, shall be reimbursed for travel expenses and incidentals not 
exceeding the maximum set forth by law. In addition to per diem allowances, 
travel and incidentals, the secretary of the Board may, with the approval of the 
Board, receive such reasonable additional compensation as is compatible with 
the actual hours of work required by the duties of the office. (1921, c. 1, ss. 3-6; 
C.S., ss. 6055(d)-6055(g); 1951, c. 1084, s. 1; 1957, c. 1060, s. 1; 1963, c. 843; 
IDG omc e940 TOs cuOole sms 19983 Secua,) 
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§ 89C-7. Vacancies; removal of member. 

The Governor may remove any member of the Board for misconduct, 
incompetency, neglect of duty, or any sufficient cause, in the manner prescribed 
by law for removal of State officials. Vacancies in the membership of the Board 
shall be filled for the unexpired term by appointment by the Governor as 
provided in G.S. 89C-4. (1921, c. 1, ss. 3-6; C.S., ss. 6055(d)-6055(g); 1951, c. 
ase O57 ol OG0msl 1063 4C.845. 1960NG, 040 m1975.cGoles. sie) 

§ 89C-8. Organization of the Board; meetings; election of 
officers. 

The Board shall hold at least two regular meetings each year. Special 
meetings may be held at such times and upon such notice as the rules and 
regulations of the Board may provide. The Board shall elect annually from its 
members a chair, a vice-chair, and a secretary. A quorum of the Board shall 
consist of not less than five members. The Board shall operate under its rules 
and regulations supplemented by Robert’s Rules of Order. (1921, c. 1, ss. 3-6; 
@r5es)6055(d)-6055(2); 1951, c. 1084, s. 1; 1957, c. 1060, s. 1; 1963, c. 343; 
196 5m079401975,'c, 681, s. I; 1998-118) 's. G:) 

§ 89C-9. Executive director; duties and liabilities. 

The Board shall employ an executive director who is not a member of the 
Board. The executive director shall be a full-time employee of the Board and 
perform the duties assigned to the director by the secretary subject to the 
approval of the Board. The executive director shall receive a salary and 
compensation fixed by the Board. The executive director shall give a surety 
bond satisfactory to the Board conditioned upon the faithful performance of the 
director’s duties assigned. The premium on the bond shall be a necessary and 
proper expense of the Board. (1921, c. 1, ss. 3-6; C.S., ss. 6055(d)-6055(g); 1951, 
Gup0c4te el 1957-cy 1060,)s: 1: 1963, c.. 843: 1965,.c, 940; 1975; c. 681,7s. 1; 
1998-118, s. 7.) 

§ 89C-10. Board powers. 

(a) The Board may adopt and amend all rules and rules of procedure as may 
be reasonably necessary for the proper performance of its duties, the regula- 
tion of its procedures, meetings, records, the administration of examinations, 

and the authority to enforce the rules of professional conduct as may be 
adopted by the Board pursuant to G.S. 89C-20. 

The action by the Board in carrying out any of the powers specified in this 

section shall be binding upon all persons licensed under this Chapter, includ- 

ing corporations and business firms holding certificates of authorization. 

(b) The Board shall adopt and have an official seal, which shall be affixed to 

each certificate issued. 
(c) The Board may in the name of the State apply for relief, by injunction, in 

the established manner provided in cases of civil procedure, without bond, to 

enforce the provisions of this Chapter, or to restrain any violation of the 

provisions of this Chapter. In proceedings for injunctive relief, it shall not be 

necessary to allege or prove either that an adequate remedy at law does not 

exist, or that substantial or irreparable damage would result from the 

continued violation of the provisions of this Chapter. The members of the 
Board shall not be personally liable under this proceeding. 

(d) The Board may subject an applicant for licensure to any examination 

necessary to determine the applicant’s qualifications. 
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(e) The Board may issue an appropriate certificate of licensure to any 
applicant who, in the opinion of the Board, has met the requirements of this 
Chapter. | 

(f) It shall be the responsibility and duty of the Board to conduct a regular 
program of investigation concerning all matters within its jurisdiction under 
the provisions of this Chapter. The investigation of a licensee is confidential 
until the Board issues a citation to the licensee. The Board may expend its 
funds for salaries, fees, and per diem expenses, in connection with its 
investigations, provided that no funds other than per diem expenses shall be 
paid to any member of the Board in connection with its investigations, nor may 
any member of the Board give testimony and later sit in deciding on any 
matter which may directly involve punitive action for the testimony. 

(g) The Board may use its funds to establish and conduct instructional 
programs for persons who are currently licensed to practice engineering or 
land surveying, as well as refresher courses for persons interested in obtaining 
adequate instruction or programs of study to qualify them for licensure to 
practice engineering or land surveying. The Board may expend its funds for 
these purposes and may not only conduct, sponsor, and arrange for instruc- 
tional programs, but also may carry out instructional programs through 
extension courses or other media. The Board may enter into plans or agree- 
ments with community colleges, public or private institutions of higher 
learning, State and county boards of education, or with the governing author- 
ity of any industrial education center for the purpose of planning, scheduling 
or arranging courses, instruction, extension courses, or in assisting in obtain- 
ing courses of study or programs in the field of engineering and land surveying. 
The Board shall encourage the educational institutions in this State to offer 
courses necessary to complete the educational requirements of this Chapter. 
For the purpose of carrying out these objectives, the Board may adopt rules as 
may be necessary for the educational programs, instruction, extension ser- 
vices, or for entering into plans or contracts with persons or educational and 
industrial institutions. 

(h) The Board may license sponsors of continuing professional competency 
activities who agree to conduct programs in accordance with standards 
adopted by the Board. Sponsors shall pay a license fee established by the 
Board, not to exceed two hundred fifty dollars ($250.00) for licensure under 
this subsection. The license fee shall accompany the application. Sponsors 
shall renew their licenses annually on a form provided by the Board. 

(1) The Board shall have the power to acquire, hold, rent, encumber, 
alienate, and otherwise deal with real property in the same manner as a 
private person or corporation, subject only to approval of the Governor and the 
Council of State. Collateral pledged by the Board for an encumbrance is limited 
to the assets, income, and revenues of the Board. (1921, c. 1, ss. 3-6; C.S., ss. 
6055(d)-6055(g); 1951, c. 1084, s. 1; 1957, c. 1060, s. 1; 1968, c. 843; 1965, c. 940; 
1975, c. 681, s. 1; 1985 (Reg. Sess., 1986), c. 977, s. 16; 1993 (Reg. Sess., 1994), 
(ile Gy tek eo eheeiUleh Seep AUC ise Lia) 

OPINIONS OF ATTORNEY GENERAL 

The Board is vested with jurisdiction — of engineering. See opinion of Attorney General 
over State officials and employees who are’ to Mr. Jerry T. Carter, Executive Secretary, 
registered professional engineers in the North Carolina State Board of Registration for 
performance of their assigned duties, to the Professional Engineers and Land Surveyors, 
extent that those duties fall within the practice 1998 N.C.A.G. 8 (2/11/98). 
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§ 89C-11. Secretary; duties and liabilities; expenditures. 

The secretary of the Board shall receive and account for all moneys derived 
from the operation of the Board as provided in this Chapter, and shall deposit 
them in one or more special funds in banks or other financial institutions 
carrying deposit insurance and authorized to do business in North Carolina. 
The fund or funds shall be designated as “Fund of the Board of Examiners for 
Engineers and Surveyors” and shall be drawn against only for the purpose of 
implementing provisions of this Chapter as herein provided. All expenses 
certified by the Board as properly and necessarily incurred in the discharge of 
its duties, including authorized compensation, shall be paid out of this fund on 
the warrant signed by the secretary of the Board. At no time shall the total of 
warrants issued exceed the total amount of funds accumulated under this 
Chapter. The secretary of the Board shall give a surety bond satisfactory to the 
State Board of Examiners for Engineers and Surveyors, conditioned upon the 
faithful performance of the duties assigned. The premium on the bond is a 
proper and necessary expense of the Board. The secretary of the Board may 
delegate to the executive director certain routine duties, such as receipt and 
disbursement of funds in stated amounts by a written authorization, which has 
the unanimous approval of the Board. (1921, c. 1, s. 7; C.S., s. 6055(h); 1951, c. 
iO Gael: 1959 'c, 617: 1975,.c,.681,-s; 1; 1998-118,.s..9.) 

§ 89C-12. Records and reports of Board; evidence. 

The Board shall keep a record of its proceedings and a register of all 
applicants for licensure, showing for each the date of application, name, age, 
education, and other qualifications, place of business and place of residence, 
whether the applicant was rejected or a certificate of licensure granted, and the 
date licensure was rejected or granted. The books and register of the Board 
shall be prima facie evidence of all matters recorded by the Board, and a copy 
duly certified by the secretary of the Board under seal shall be admissible in 
evidence as if the original were produced. A roster showing the names and 
places of business and of residence of all licensed professional engineers and all 

licensed professional land surveyors shall be prepared by the secretary of the 

Board current to the month of January of each year. The roster shall be printed 

by the Board out of the Board’s fund and distributed as described in the Board’s 

rules. On or before the first day of May of each year, the Board shall submit to 

the Governor a report on its transactions for the preceding year, and shall file 

with the Secretary of State a copy of the report, together with a complete 

statement of the receipts and expenditures of the Board attested by the chair 

and the secretary and a copy of the roster of licensed professional engineers 

and professional land surveyors. (1921, c. 1, s. 8; C.S., s. 6055(1); 1951, c. 1084, 

s. 1; 1975, c. 681, s. 1; 1998-118, s. 10; 2000-140, s. 18.) 

§ 89C-13. General requirements for licensure. 

(a) Engineer Applicant. — To be eligible for licensure as a professional 

engineer, an applicant must be of good character and reputation. An applicant 

desiring to take the examination in the fundamentals of engineering must 

submit three character references, one of whom shall be a professional 

engineer. An applicant desiring to take the examination in the principles and 

practice of engineering must submit five references, two of whom shall be 

professional engineers having personal knowledge of the applicant’s engineer- 

ing experiences. 
The following shall be considered as minimum evidence satisfactory to the 

Board that the applicant is qualified for licensure: 
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(1) As a professional engineer (shall meet one): 
a. Licensure by Comity or Endorsement. — A person holding a 

certificate of licensure to engage in the practice of engineering, on 
the basis of comparable qualifications, issued to the person by a 
proper authority of a state, territory, or possession of the United 
States, the District of Columbia, or of Canada, who completes an 
application for licensure and submits five references, two of which 
shall be from professional engineers having personal knowledge 
of the applicant’s engineering experience, and who, in the opinion 
of the Board, meets the requirements of this Chapter, based on 
verified evidence may, upon application, be licensed without 
further examination. 
A person holding a certificate of qualification issued by the 

Committee on National Engineering Certification of the National 
Council of Examiners for Engineering and Surveying whose 
qualifications meet the requirements of this Chapter, may upon 
application, be licensed without further examination. 

b. E.I. Certificate, Experience, and Examination. — A holder of a 
certificate of engineering intern issued by the Board, and with a 
specific record of an additional four years or more of progressive 
experience on engineering projects of a grade and character which 
indicates to the Board that the applicant may be competent to 
practice engineering, shall be admitted to the principles and 
practice of engineering examination. Upon passing the examina- 
tion, the applicant shall be granted a certificate of licensure to 
practice professional engineering in this State, provided the 
applicant is otherwise qualified. 

c. Graduation, Experience, and Examination. — A graduate of an 
engineering curriculum of four years or more approved by the 
Board as being of satisfactory standing, and with a specific record 
of an additional four years or more of progressive experience on 
engineering projects of a grade and character which indicates to 
the Board that the applicant may be competent to practice 
engineering, shall be admitted to the fundamentals of engineer- 
ing examination, and the principles and practice of engineering 
examination. Upon passing the examinations, the applicant shall 
be granted a certificate of licensure to practice professional 
engineering in this State, provided the applicant is otherwise 
qualified. 

d. Graduation, Experience, and Examination. — A graduate of an 
engineering or related science curriculum of four years or more, 
other than the ones approved by the Board as being of satisfac- 
tory standing or with an equivalent education and engineering 
experience satisfactory to the Board and with a specific record of 
eight years or more of progressive experience on engineering 
projects of a grade and character which indicates to the Board 
that the applicant may be competent in the fundamentals of 
engineering, shall be admitted to the fundamentals of engineer- 
ing examination and the principles and practice of engineering 
examination. Upon passing the examinations, the applicant shall 
be granted a certificate of licensure to practice professional 
engineering in this State, provided the applicant is otherwise 
qualified. 

e. Long-Established Practice. — A person with a specific record of 20 
years or more of progressive experience on engineering projects of 
a grade and character which indicates to the Board that the 
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applicant may be competent to practice engineering shall be 
admitted to the principles and practice of engineering examina- 
tion. Upon passing the examination, the applicant shall be 
eranted a certificate of licensure to practice professional engi- 
ee in this State, provided the applicant is otherwise qualli- 
ed. 

At its discretion the Board may require an applicant to submit exhibits, 
drawings, designs, or other tangible evidence of engineering work which the 
applicant personally accomplished or supervised. 

The following shall be considered as minimum evidence that the applicant 1s 
qualified for certification: 

(2) As an engineering intern (shall meet one): 
a. Graduation and Examination. — A graduate of an engineering 

curriculum or related science curriculum of four years or more, 
approved by the Board as being of satisfactory standing, or a 
student who has attained senior status in an accredited engineer- 
ing program, shall be admitted to the fundamentals of engineer- 
ing examination. The applicant shall be notified if the examina- 
tion was passed or not passed and if passed he shall be certified 
as an engineering intern if the applicant is otherwise qualified. 

b. Graduation, Experience, and Examination. — A graduate of an 
engineering or related science curriculum of four years or more, 
other than the ones approved by the Board as being of satisfac- 
tory standing, or with equivalent education and engineering 
experience satisfactory to the Board and with a specific record of 
four or more years of progressive experience on engineering 
projects of a grade and character satisfactory to the Board, shall 
be admitted to the fundamentals of engineering examination. The 
applicant shall be notified if the examination was passed or not 
passed and if passed, the applicant shall be certified as an 
engineering intern if the applicant is otherwise qualified. 

(b) Land Surveyor Applicant. — To be eligible for admission to examination 

for land surveyor intern or professional land surveyor, an applicant must be of 

good character and reputation and shall submit five references with the 

application for licensure as a land surveyor, two of which references shall be 

professional land surveyors having personal knowledge of the applicant’s land 

surveying experience, or in the case of an application for certification as a land 

surveyor intern by three references, one of which shall be a licensed land 

surveyor having personal knowledge of the applicant’s land surveying experi- 

ence. 
The evaluation of a land surveyor applicant’s qualifications shall involve a 

consideration of the applicant’s education, technical and land surveying 

experience, exhibits of land surveying projects with which the applicant has 

been associated, and recommendations by references. The land surveyor 

applicant’s qualifications may be reviewed at an interview if the Board 

determines it necessary. Educational credit for institute courses, correspon- 

dence courses, or other courses shall be determined by the Board. 

The following shall be considered a minimum evidence satisfactory to the 

Board that the applicant is qualified for licensure as a professional land 

surveyor or for certification as a land surveyor intern respectively: 

(1) As a professional land surveyor (shall meet one): 

a. Rightful possession of a bachelor of science degree in surveying or 

other equivalent curricula, all approved by the Board and a 

record satisfactory to the Board of two years or more of progres- 

sive practical experience, one year of which shall have been under 

a practicing professional land surveyor if the applicant has 
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successfully passed the first examination (Fundamentals of Sur- 
veying) on or before January 1, 2013, or if the applicant has not 
successfully passed the first examination on or before January 1, 
2013, two years of which shall have been under a practicing 
professional land surveyor, and satisfactorily passing any oral 
and written examination required by the Board, all of which shall 
determine and indicate that the applicant is competent to prac- 
tice land surveying. Upon passing the first examination and 
successful completion of the experience required by this subdivi- 
sion, the applicant may apply to take the second examination 
(Principles and Practice of Land Surveying). An applicant who 
passes both examinations and completes the educational and 
experience requirements of this subdivision shall be granted 
licensure as a professional land surveyor. 

b. Rightful possession of an associate degree in surveying technology 
approved by the Board and a record satisfactory to the Board of 
four years of progressive practical experience, three years of 
which shall have been under a practicing licensed land surveyor 
if the applicant has successfully passed the first examination 
(Fundamentals of Surveying) on or before January 1, 2013, or if 
the applicant has not successfully passed the first examination on 
or before January 1, 2013, eight years of progressive practical 
experience, four years of which shall have been under a practicing 
professional land surveyor, and satisfactorily passing any written 
and oral examination required by the Board, all of which shall 
determine and indicate that the applicant is competent to prac- 
tice land surveying. If the applicant has not successfully com- 
pleted the first examination on or before January 1, 2013, the 
applicant may apply to the Board to take the first examination 
after obtaining the associate degree and completing four years of 
practical experience, two years of which shall have been under a 
practicing professional land surveyor at the first regularly sched- 
uled examination thereafter. Upon passing the first examination 
and successfully completing the practical experience required 
under this subdivision, the applicant may apply to the Board to 
take the second examination (Principles and Practice of Land 
Surveying). An applicant who passes both examinations and 
successfully completes the educational and experience require- 
ments of this subdivision shall be granted licensure as a profes- 
sional land surveyor. 

c. Repealed by Session Laws 1998-118, s. 11. 
d. Graduation from a high school or the completion of a high school 

equivalency certificate and a record satisfactory to the Board of 
seven years of progressive practical experience, six years of which 
shall have been under a practicing licensed land surveyor if the 
applicant has successfully passed the first examination (Funda- 
mentals of Surveying) on or before January 1, 2013, or if the 
applicant has not successfully passed the first examination on or 
before January 1, 2013, 16 years of progressive practical experi- 
ence, nine years of which shall have been under a practicing 
professional land surveyor, and satisfactorily passing any oral 
and written examinations required by the Board, all of which 
shall determine and indicate that the candidate is competent to 
practice land surveying. If the applicant has not successfully 
passed the first examination on or before January 1, 2013, the 
applicant may be qualified by the Board to take the first exami- 
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nation upon graduation from high school or the completion of a 

high school equivalency certificate and successfully completing 10 

years of progressive practice experience, six of which shall have 

been under a practicing licensed land surveyor. 
e. Repealed by Session Laws 1985 (Regular Session, 1986), c. 977, s. 

7 
f. Licensure by Comity or Endorsement. — A person holding a 

certificate of licensure to engage in the practice of land surveying 

issued on comparable qualifications from a state, territory, or 

possession of the United States will be given comity consider- 

ations. However, the applicant may be asked to take any exami- 

nations as the Board requires to determine the applicant’s qual- 

ifications, but in any event, the applicant shall be required to pass 

an examination which shall include questions on laws, proce- 

dures, and practices pertaining to the practice of land surveying 

in North Carolina. 
g. A licensed professional engineer who can satisfactorily demon- 

strate to the Board that the professional engineer’s formal 

academic training in acquiring a degree and field experience in 

engineering includes land surveying, to the extent necessary to 

reasonably qualify the applicant in the practice of land surveying, 

may apply for and may be granted permission to take the 

principles and practice of land surveying examination and the 

fundamentals of land surveying examination. Upon satisfactorily 

passing the examinations, the applicant shall be eranted a license 

to practice land surveying in the State of North Carolina. 

h. Professional Engineers in Land Surveying. — Any person pres- 

ently licensed to practice professional engineering under this 

Chapter shall upon application be licensed to practice land 

surveying, providing a written application is filed with the Board 

within one year next after June 19, 1975. 

i. Photogrammetrists. — Any person presently practicing photogram- 

metry with at least seven years of experience in the profession, 

two or more of which shall have been in responsible charge of 

photogrammetric mapping projects meeting National Map Accu- 

racy Standards shall, upon application, be licensed to practice 

land surveying, provided: 
1. The applicant submit certified proof of graduation from high 

school, high school equivalency, or higher degree; 

2. The applicant submit proof of employment in responsible 

charge as a photogrammetrist practicing within the State of 

North Carolina to include itemized reports detailing meth- 

ods, procedures, amount of applicant’s personal involvement 

and the name, address, and telephone numbers of the client 

for five projects completed by the applicant with the State. A 

final map for one of the five projects shall also be submitted; 

3. Five references to the applicant’s character and quality of 

work, three of which shall be from professional land survey- 

ors, are submitted to the Board; and 
4. The application is submitted to the Board by diulhy ike US 

After July 1, 1999, no photogrammetrist shall be licensed 

without meeting the same requirements as to education, 

length of experience, and testing required of all land survey- 

ing applicants. 
The Board shall require an applicant to submit exhibits, drawings, 

plats or other tangible evidence of land surveying work executed by 
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the applicant under proper supervision and which the applicant has 
personally accomplished or supervised. 

Land surveying encompasses a number of disciplines including 
geodetic surveying, hydrographic surveying, cadastral surveying, 
engineering surveying, route surveying, photogrammetric (aerial) 
surveying, and topographic surveying. A professional land surveyor 
shall practice only within the surveyor’s area of expertise. 

(2) As a land surveyor intern (shall meet one): 
a. Rightful possession of an associate degree in surveying technology 

approved by the Board, a record satisfactory to the Board of four 
years of progressive practical experience, two years of which shall 
have been under a practicing professional land surveyor, and 
satisfactorily passing a written and oral examination as required 
by the Board. 

b. Repealed by Session Laws 2005-296, s. 1. 
c. Graduation from high school or the completion of a high school 

equivalency certificate and a record satisfactory to the Board of 10 
years of progressive, practical experience, six years of which shall 
have been under a practicing licensed land surveyor and satis- 
factorily passing any oral and written examinations required by 
the Board. 

d. Graduation and examination. — A graduate of a surveying curric- 
ulum or other equivalent curriculum in surveying approved by 
the Board or a student who has attained senior status in an 
accredited surveying program of four years or more shall be 
admitted to the fundamentals of surveying examination. The 
applicant shall be notified if the examination was passed or not 
passed, and if passed the applicant shall be certified as a 
surveying intern if the applicant is otherwise qualified. 

The Board shall require an applicant to submit exhibits, drawings, plats, or 
other tangible evidence of land surveying work executed by the applicant 
under proper supervision and which the applicant has personally accom- 
plished or supervised. (1921, c. 1, s. 9; C.S., s. 6055); 1951, c. 1084, s. 1; 1953, 
c. 999, s. 2; 1957, c. 1060, ss. 2, 3; 1975, c. 681, s. 1; 1985 (Reg. Sess., 1986), c. 
977,88. 1-15; 1993;(Rege. Sess., 1994), c. 671,'s. 2; 1995,7509) 5: 36.1; 1998- ihe: 
s. 11; 1998-217, s. 41; 2005-296, s. 1.) 

Effect of Amendments. — Session Laws wrote subsection (b), including adding subdivi- 
2005-296, s. 1, effective August 22, 2005, re- sion (b)(2)b. 

CASE NOTES 

Requirement for Obtaining of License he had experience in, land surveying as a 
as Land Surveyor by Professional Engi- condition to obtaining a license as a registered 
neer. — Subsection (b)(1)h., as enactedin 1975, land surveyor. Loughlin v. North Carolina State 
does not require that a person theretofore li- Bd. of Registration, 32 N.C. App. 351, 232 
censed as a professional engineer show that he S.E.2d 219, cert. denied, 292 N.C. 467, 233 

had actually engaged in the practice of, or that S.E.2d 922 (1977). 

§ 89C-14. Application for licensure; license fees. 

(a) Application for licensure as a professional engineer or professional land 
surveyor shall be on a form prescribed and furnished by the Board. It shall 
contain statements made under oath, showing the applicant’s education and a 
detailed summary of the applicant’s technical and engineering or land survey- 
ing experience, and shall include the names and complete mailing addresses of 
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the references, none of whom may be immediate members of the applicant's 

family or members of the Board. 
The Board may accept the certified information on the copy of a current 

formal certificate of qualifications issued by the National Council of Examiners 

for Engineering and Surveying in lieu of the same information that is required 

for the form prescribed and furnished by the Board. 
(b) An applicant for licensure who is required to take the written examina- 

tion shall pay to the Board an application fee not to exceed one hundred dollars 

($100.00). The Board may charge any fee necessary to defray the cost of any 

required examinations. The fee shall accompany the application. The fee for 

comity licensure of engineers and land surveyors who hold unexpired certifi- 

cates in another state or a territory of the United States or in Canada shall be 

the total current fee as fixed by the Board. 
(c) The certification fee for a corporation is the amount set by the Board but 

shall not exceed one hundred dollars ($100.00). The fee shall accompany the 

application. The certification fee for a business firm is the same as the fee for 

a corporation. The fee for renewal of a certificate of licensure of a corporation 

is the amount set by the Board but shall not exceed seventy-five dollars 

($75.00). The fee for renewal of a certificate of licensure for a business firm 1s 

the same as the renewal fee for a corporation. 

(d) Should the Board deny the issuance of a certificate of licensure to any 

applicant, the unobligated portion of fees paid shall be returned by the Board 

to the applicant. 
(e) A candidate failing an examination may apply, and be considered by the 

Board, for reexamination at the end of six months. The Board shall make such 

reexamination charge as is necessary to defray the cost of the examination. 

A candidate with a combination of three failures or unexcused absences on 

an examination shall only be eligible after submitting a new application with 

appropriate application fee and documented evidence of actions taken by the 

candidate to enhance the candidate’s prospects for passing the exam. A 

candidate with a combination of three failures or unexcused absences may only 

be considered by the Board for reexamination at the end of 12 months following 

the third failure or unexcused absence. After the end of the 12-month period, 

the applicant may take the examination no more than once every calendar 

year, (1921, c. 1, s. 9; C.S., s. 60554); 1951, c. 1084, s. 1; 1953, c. 999, s. 2; 1957, 

c. 1060, ss. 2, 3; 1975, c. 681, s. 1; 1981, c. 230; 1983, c. 183, ss. 1, 2; 1993 (Reg. 

Sess., 1994), c. 671, s. 5; 1996, 2nd Ex. Sess., c. 18, s. 7.10(k); 1998-118, s. 12; 

2000-115, s. 1.) 

§ 89C-15. Examinations. 

(a) The examinations will be held at the times and places as the Board 

directs. The Board shall determine the passing grade on examinations. All 

examinations shall be approved by the entire Board. 

(b) Written examinations will be given in sections and may be taken only 

after the applicant has met the other minimum requirements as given in G.S. 

89C-13 and has been approved by the Board for admission to the examination 

as follows: 
(1) Engineering Fundamentals. — Consists of an eight-hour examination 

on the fundamentals of engineering. Passing this examination quali- 

fies the applicant for an engineering intern certificate, provided the 

applicant has met all other requirements for licensure required by 

this Chapter. 
(2) Principles and Practice of Engineering. — Consists of an eight-hour 

examination on applied engineering. Passing this examination qual- 

ifies the applicant for licensure as a professional engineer, provided 
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the applicant has met the other requirements for registration re- 
quired by this Chapter. 

(3) Surveying Fundamentals. — Consists of an eight-hour examination on 
the elementary disciplines of land surveying. Passing this examina- 
tion qualifies the applicant for a land surveyor intern certificate 
provided the applicant has met all other requirements for certification 
required by this Chapter. 

(4) Principles and Practices of Land Surveying. — Consists of a six-hour 
examination on the basic and applied disciplines of land surveying 
and a two-hour examination on requirements specific to the practice 
of land surveying in North Carolina. Passing each of these examina- 
tions qualifies the applicant for a professional land surveyor certifi- 
cate provided the applicant has met all other requirements for 
certification required by this Chapter. (1975, c. 681, s. 1; 1998-118, s. 
13)) 

§ 89C-16. Certificates of licensure; effect; seals. 

(a) The Board shall issue to any applicant, who, in the opinion of the Board, 
has met the requirements of this Chapter, a certificate of licensure giving the 
licensee proper authority to practice the profession in this State. The certifi- 
cate of licensure for a professional engineer shall carry the designation 
“professional engineer,” and for a land surveyor, “professional land surveyor,” 
shall give the full name of the licensee with the Board designated licensure 
number and shall be signed by the chair and the secretary under the seal of the 
Board. 

(b) This certificate shall be prima facie evidence that the person named on 
the certificate is entitled to all rights, privileges and responsibilities of a 
professional engineer or a professional land surveyor, while the certificate of 
licensure remains unrevoked or unexpired. 

(c) Each licensee shall upon licensure obtain a seal of a design authorized by 
the Board bearing the licensee’s name, license number, and the legend, 
“professional engineer,” or “professional land surveyor.” Final drawings, spec- 
ifications, plans and reports prepared by a licensee shall, when issued, be 
certified and stamped with the seal or facsimile of the seal unless the licensee 
is exempt under the provisions of G.S. 89C-25(7). It shall be unlawful for a 
licensee to affix, or permit the licensee’s seal and signature or facsimile of the 
seal and signature to be affixed to any drawings, specifications, plans or 
reports after the expiration of a certificate or for the purpose of aiding or 
abetting any other person to evade or attempt to evade any provision of this 
Chapter. A professional engineer practicing land surveying shall use the 
licensee’s land surveyor seal. (1921, c. 1, s. 11; C.S., s. 6055(m); 1951, c. 1084, 
slp 19ot ce. LO6UNS26719 75 16-051) s lS. oases) 

CASE NOTES 

Cited in In re Trulove, 54 N.C. App. 218, 282 
S.E.2d 544 (1981). 

OPINIONS OF ATTORNEY GENERAL 

Direct Control by Registrant Required. direct supervision, meaning a person employed 
— For a registrant to be able to legally sealand by and under control of the registrant. See 
sign plans prepared by others, it is necessary opinion of Attorney General to Mr. B.A. 
that the documents be prepared under his  Saholsky, 41 N.C.A.G. 423 (1971). 
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§ 89C-17. Expirations and renewals of certificates. 

Certificates for licensure of corporations and business firms that engage in 

the practice of engineering or land surveying shall expire on the last day of the 

month of June following their issuance or renewal and shall become invalid on 

that date unless renewed. All other certificates for licensure shall expire on the 

last day of the month of December next following their issuance or renewal, 

and shall become invalid on that date unless renewed. When necessary to 

protect the public health, safety, or welfare, the Board shall require any 

evidence necessary to establish the continuing competency of engineers and 

land surveyors as a condition of renewal of licenses. When the Board is 

satisfied as to the continuing competency of an applicant, it shall issue a 

renewal of the certificate upon payment by the applicant of a fee fixed by the 

Board but not to exceed seventy-five dollars ($75.00). The secretary of the 

Board shall notify by mail every person licensed under this Chapter of the date 

of expiration of the certificate, the amount of the fee required for its renewal for 

one year, and any requirement as to evidence of continued competency. The 

notice shall be mailed at least one month in advance of the expiration date of 

the certificate. Renewal shall be effected at any time during the month 

immediately following the month of expiration, by payment to the secretary of 

the Board of a renewal fee, as determined by the Board, which shall not exceed 

seventy-five dollars ($75.00). Failure on the part of any licensee to renew the 

certificate annually in the month immediately following the month of expira- 

tion, as required above, shall deprive the licensee of the right to practice until 

reinstatement of the license. The license may be reinstated at anytime during 

the first 12 months immediately following the date the license became invalid 

by payment of a reinstatement fee of one hundred dollars ($100.00) in addition 

to the established renewal fee. Failure of a licensee to reinstate the license 

during the first 12 months immediately following the date the license became 

invalid shall require the individual, prior to resuming practice in North 

Carolina, to submit an application on the prescribed form, and to meet all other 

requirements for licensure as set forth in Chapter 89C. The secretary of the 

Board is instructed to remove from the official roster of engineers and land 

surveyors the names of all licensees who have not effected their renewal by the 

first day of the month immediately following the renewal period. The Board 

may adopt rules to provide for renewals in distress or hardship cases due to 

military service, prolonged illness, or prolonged absence from the State, where 

the applicant for renewal demonstrates to the Board that the applicant has 

maintained active knowledge and professional status as an engineer or land 

surveyor, as the case may be. It shall be the responsibility of each licensee to 

inform the Board promptly concerning change in address. A licensee may 

request and be granted inactive status. No inactive licensee may practice in 

this State unless otherwise exempted in this Chapter. A licensee granted 

inactive status shall pay annual renewal fees but shall not be subject to annual 

continuing professional competency requirements. A licensee granted inactive 

status may return to active status by meeting all requirements of the Board, 

including demonstration of continuing professional competency as a condition 

of reinstatement. (1921, c. 1, s. 9; C.S., s. 6055(k); 1951, c. 1084, s. 1, IIa ya 5 es 

1041, s. 9; 1957, c. 1060, s. 4; 1973, c. 1321; c. 123 1l seo LO Tonge 68les ee Lon2, 

c. 819, ss. 3, 4; 1985, c. 373; 1998-118, s. 15; 2000-115, s. 2; 2003-347, s. 3.) 

§ 89C-18. Duplicate certificates. 

The Board may issue a duplicate certificate of licensure or certificate of 

authorization to replace any certificate that has been lost, destroyed, or 

mutilated and may charge a fee of up to twenty-five dollars ($25.00) for issuing 
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the certificatesG92 1) calas210; G75. s2605 5) a1 93 9Nes2d Sisa2. 19a lecays 4) 
Sl 19b Sect 04d 4en 10 105 0c. L060 sso LOS 7 ce oo ls aloo ecr ool, 
1; 1993 (Reg. Sess., 1994), c. 671, s. 3; 1998-118, s. 16.) 

§ 89C-18.1. Licensing of nonresidents. 

(a) Definitions. — The following definitions apply in this section: 
(1) Delinquent income tax debt. — The amount of income tax due as 

stated in a final notice of assessment issued to a taxpayer by the 
Secretary of Revenue when the taxpayer no longer has the right to 
contest the amount. 

(2) Foreign corporation. — Defined in G.S. 55-1-40. 
(3) Foreign entity. — A foreign corporation, a foreign limited lability 

company, or a foreign partnership. 
(4) Foreign limited liability company. — Defined in G.S. 57C-1-03. 
(5) Foreign partnership. — Either of the following that does not have a 

permanent place of business in this State: 
a. A foreign limited partnership as defined in G.S. 59-102. 
b. Ageneral partnership formed under the laws of a jurisdiction other 

than this State. 
(b) Licensing. — The Board shall not renew a certificate of licensure for a 

foreign corporation unless the corporation has obtained a certificate of author- 
ity from the Secretary of State pursuant to Article 15 of Chapter 55 of the 
General Statutes. The Board shall not renew a certificate of licensure for a 
foreign limited liability company unless the company has obtained a certificate 
of authority from the Secretary of State pursuant to Article 7 of Chapter 57C 
of the General Statutes. 

(c) Information. — Upon request, the Board shall provide the Secretary of 
Revenue on an annual basis the name, address, and tax identification number 
of every nonresident individual and foreign entity licensed by the Board. The 
information shall be provided in the format required by the Secretary of 
Revenue. 

(d) Delinquents. — If the Secretary of Revenue determines that any 
nonresident individual or foreign corporation licensed by the Board, a member 
of any foreign limited liability company licensed by the Board, or a partner in 
any foreign partnership licensed by the Board, owes a delinquent income tax 
debt, the Secretary of Revenue may notify the Board of these nonresident 
individuals and foreign entities and instruct the Board not to renew their 
certificates of licensure. The Board shall not renew the certificate of licensure 
of such a nonresident individual or foreign entity identified by the Secretary of 
Revenue unless the Board receives a written statement from the Secretary 
that the debt either has been paid or is being paid pursuant to an installment 
agreement. (1998-162, ss. 7, 13.) 

§ 89C-19. Public works; requirements where public safety 
involved. 

This State and its political subdivisions such as counties, cities, towns, or 
other political entities or legally constituted boards, commissions, public 
utility companies, or authorities, or officials, or employees of these entities 
shall not engage in the practice of engineering or land surveying involving 
either public or private property where the safety of the public is directly 
involved without the project being under the supervision of a professional 
engineer for the preparations of plans and specifications for engineering 
projects, or a professional land surveyor for land surveying projects, as 
provided for the practice of the respective professions by this Chapter. 
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An official or employee of the State or any political subdivision specified in 

this section, holding the positions set out in this section as of June TOSS 75; 

shall be exempt from the provisions of this section so long as such official or 

employee is engaged in substantially the same type of work as is involved in 

the present position. 
Nothing in this section shall be construed to prohibit inspection, mainte- 

nance and service work done by employees of the State of North Carolina, any 

political subdivision of the State, or any municipality including construction, 

installation, servicing, and maintenance by regular full-time employees of, 

secondary roads and drawings incidental to work on secondary roads, streets, 

street lighting, traffic-control signals, police and fire alarm systems, water- 

works, steam, electric and sewage treatment and disposal plants, the services 

of superintendents, inspectors or foremen regularly employed by the State of 

North Carolina or any political subdivision of the State, or municipal corpo- 

ration. 
The provisions in this section shall not be construed to alter or modify the 

requirements of Article 1 of Chapter 133 of the General Statutes. (1975, c. 681, 

ele 31 993-118. s. 17.) 

§ 89C-19.1. Engineer who volunteers during an emer- 

gency or disaster; qualified immunity. 

(a) A professional engineer who voluntarily, without compensation, provides 

structural, electrical, mechanical, or other engineering services at the scene of 

a declared disaster or emergency, declared under federal law or in accordance 

with the provisions of Article 1 of Chapter 166A of the General Statutes or 

Article 36A of Chapter 14 of the General Statutes, at the request of a public 

official, law enforcement official, public safety official, or building inspection 

official, acting in an official capacity, shall not be liable for any personal injury, 

wrongful death, property damage, or other loss caused by the professional 

engineer’s acts or omissions in the performance of the engineering services. 

(b) The immunity provided in subsection (a) of this section applies only to an 

engineering service: 
(1) For any structure, building, piping, or other engineered system, either 

publicly or privately owned. 
(2) That occurs within 45 days after the declaration of the emergency or 

disaster, unless the 45-day immunity period is extended by an 

executive order issued by the Governor under the Governor’s emer- 

gency executive powers. 
(c) The immunity provided in subsection (a) of this section does not apply if 

it is determined that the personal injury, wrongful death, property damage, or 

other loss was caused by the gross negligence, wanton conduct, or intentional 

wrongdoing of the professional engineer, or arose out of the operation of a 

motor vehicle. 
(d) As used in this section: 

(1) “Building inspection official” means any appointed or elected federal, 

State, or local official with overall executive responsibility to coordi- 

nate building inspection in the jurisdiction in which the emergency or 

disaster is declared. 
(2) “Law enforcement official” means any appointed or elected federal, 

State, or local official with overall executive responsibility to coordi- 

nate law enforcement in the jurisdiction in which the emergency or 

disaster is declared. 
(3) “Public official” means any federal, State, or locally elected official with 

overall executive responsibility in the jurisdiction in which the 

emergency or disaster is declared. 
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(4) “Public safety official” means any appointed or elected federal, State, 
or local official with overall executive responsibility to coordinate 
public safety in the jurisdiction in which the emergency or disaster is 
déeclared.(1995,,c. 416s5 1.) 

§ 89C-20. Rules of professional conduct. 

In the interest of protecting the safety, health, and welfare of the public, the 
Board shall adopt rules of professional conduct applicable to the practice of 
engineering and land surveying. These rules, when adopted, shall be construed 
to be a reasonable exercise of the police power vested in the Board of 
Examiners for Engineers and Land Surveyors. Every person licensed by the 
Board shall subscribe to and observe the adopted rules as the standard of 
professional conduct for the practice of engineering and land surveying and 
shall cooperate fully with the Board in the course of any investigation. In the 
case of violation of the rules of professional conduct, the Board shall proceed in 
accordance with G.S. 89C-22. (1975, c. 681, s. 1; 1987, c. 827, s. 73; 1998-118, 
s. 18.) 

CASE NOTES 

Cited in North Carolina State Bd. of Regis- 
tration for Professional Eng’rs & Land Survey- 
ors v. FTC, 615 F. Supp. 1155 (E.D.N.C. 1985). 

§ 89C-21. Disciplinary action — Reexamination, revoca- 
tion, suspension, reprimand, or civil penalty. 

(a) The Board may reprimand the licensee, suspend, refuse to renew, or 
revoke the certificate of licensure, or, as appropriate, require reexamination, 
for any engineer or land surveyor, who is found: 

(1) Guilty of the practice of any fraud or deceit in obtaining a certificate of 
licensure or certificate of authorization. 

(2) Guilty of any gross negligence or misconduct in the practice of the 
profession. 

(3) Guilty of any felony or any crime involving moral turpitude. 
(4) Guilty of violation of the Rules of Professional Conduct, as adopted by 

the Board. 
(5) To have been declared insane or incompetent by a court of competent 

jurisdiction and has not later been lawfully declared sane or compe- 
Lente 

(6) Guilty of professional incompetence. In the event the Board finds that 
a certificate holder is incompetent the Board may, in its discretion, 
require oral or written examinations, or other indication of the 
certificate holder’s fitness to practice engineering or land surveying 
and suspend the license during any such period. 

(b) The Board may (i) revoke a certificate of authorization, or (ii) to suspend 
a certificate of authorization for a period of time not exceeding two years, of any 
corporation or business firm where one or more of its officers or directors have 
committed any act or have been guilty of any conduct which would authorize 
a revocation or suspension of their certificates of licensure under the provision 
of this section. 

(c) The Board may levy a civil penalty not in excess of five thousand dollars 
($5,000) for any engineer or not in excess of two thousand dollars ($2,000) for 
any land surveyor who violates any of the provisions of subdivisions (1) 
through (4) of subsection (a) of this section. The clear proceeds of all civil 
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penalties collected by the Board, including civil penalties collected pursuant to 

G.S. 89C-22(c), shall be remitted to the Civil Penalty and Forfeiture Fund in 

accordance with G.S. 115C-457.2. 

(d) Before imposing and assessing a civil penalty and fixing the amount, the 

Board shall, as a part of its deliberation, take into consideration the following 

factors: 
(1) The nature, gravity, and persistence of the particular violations; 

(2) The appropriateness of the imposition of a civil penalty when consid- 

ered alone or in combination with other punishment; 

(3) Whether the violation(s) were done willfully and maliciously; and 

(4) Any other factors which would tend to either mitigate or aggravate the 

violation(s) found to exist. (1921, c. 1, s. 10; C.5., s. 6055 LOS oc: 

218, s. 2; 1951, c. 1084, s. 1; 1953, c. 1041, s. 10; 1957, c. 1060, s. 5; 

fOvewes Soles 3 1975, c.051,6. 1, 1380 7c. 669, s. 1; 1993 (Reg. Sess., 

1994), c. 671, s. 6; 1998-118, s. 19; 1998-215, s. 134, 2003-341. 52>) 

CASE NOTES 

Multiple Sanctions. — Under former ver- 

sion of this section, providing that the Board 

“may suspend, refuse to renew, or revoke the 

certificate of registration, require reexamina- 

tion, or levy a fine not in excess of five hundred 

dollars,” the Board was authorized to suspend, 

etc., an engineer’s certificate of registration, or 

to fine him up to $500, but was not authorized 

to do both. In re Bruce, 97 N.C. App. 188, 387 

Sree GLO). 

Lack of Notice and Opportunity for 

Hearing as to Suspension of License. — 

Where although petitioner was given notice of 

alleged facts supporting reprimand and fine, he 

had no notice that the same facts would war- 

rant suspension of his license, and where addi- 

tionally, petitioner did not have an opportunity 

at hearing to show compliance with the require- 

ments for retaining his license since he was 

unaware that the proceeding could result in the 

suspension, the Board’s suspension of petition- 

er’s license did not comply with the procedures 

mandated in G.S. 150B-3(b). Miller v. North 

Carolina State Bd. of Registration, 86 N.C. App. 

91, 356 S.E.2d 793 (1987), aff'd, 322 N.C. 465, 

368 S.E.2d 605 (1988). 

Board Precluded from Suspending Li- 

cense. — The Notice of Action Without Hear- 

ing sent to petitioner by the board informing 

petitioner that the board’s intended action was 

a reprimand and fine was misleading, lulling 

him into believing that his conduct would, at 

most, result in a reprimand or fine — not 

suspension of his license — and the board was 

precluded from imposing the greater sanction 

of license suspension. Miller v. North Carolina 

State Bd. of Registration for Professional 

Engrs & Land Surveyors, 322 N.C. 465, 368 

S.E.2d 605 (1988). 
Applied in Adams v. North Carolina State 

Bd. of Registration, 129 N.C. App. 292, pol 

SiEe2d: 66001998): 

Cited in In re Bruce, 103 N.C. App. 81, 404 

S'Ee2d 4801991). 

§ 89C-22. Disciplinary action — Charges; procedure. 

(a) Any person may prefer charges of fraud, deceit, gross negligence, 

incompetence, misconduct, or violation of the rules of professional conduct, 

against any Board registrant. The charges shall be in writing and shall be 

sworn to by the person or persons making them and shall be filed with the 

Board. 
(b) All charges, unless dismissed by the Board as unfounded or trivial, shall 

be heard by the Board as provided under the requirements of Chapter 150B of 

the General Statutes. 

(c) If, after a hearing, a majority of the Board votes in favor of sustaining the 

charges, the Board shall reprimand, levy a civil penalty, suspend, refuse to 

renew, or revoke the licensee’s certificate. 

(d) A licensee who is aggrieved by a final decision of the Board may appeal 

for judicial review as provided by Article 4 of Chapter 150B. 

(e) The Board may, upon petition of an individual or an entity whose 

certificate has been revoked, for sufficient reasons as it may determine, reissue 
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a certificate of licensure or authorization, provided that a majority of the 
members of the Board vote in favor of such issuance. (1921, c. 1, s. 10; C.S., s. 
6055(1); 1939, c. 2118, s. 2; 1951, c. 1084, s. 1; 1958he 104s. LOLI odcaluGas 
$15; L973 sc, lodlisra a9 To ca68 lis: 1 OS lea cn7/ So erososenG6 Orca as 
(Regsepesss 1994) venG ess ail 9982113805520) 

CASE NOTES 

“Person Aggrieved” Defined. — “Person 
aggrieved” means one who is adversely affected 
in respect of legal rights, or is suffering from an 
infringement or denial of legal rights. Carter v. 
North Carolina State Bd. of Registration, 86 
N.C. App. 308, 357 S.E.2d 705 (1987), decided 
under § 150B-43. 

Discretion of Board as to Need for Dis- 
ciplinary Hearing. — The determination of 
whether charges are “unfounded or trivial” or 
are of sufficient substance to merit a disciplin- 
ary hearing is a decision necessarily committed 
to the sound discretion of the Board. Carter v. 
North Carolina State Bd. of Registration, 86 
N.C. App. 308, 357 S.E.2d 705 (1987), decided 
under § 150B-43. 

Lack of Notice and Opportunity for 
Hearing as to Suspension of License. — 
Where although petitioner was given notice of 

alleged facts supporting reprimand and fine, he 
had no notice that the same facts would war- 
rant suspension of his license, and where addi- 
tionally, petitioner did not have an opportunity 
at hearing to show compliance with the require- 
ments for retaining his license since he was 
unaware that the proceeding could result in the 
suspension, the Board’s suspension of petition- 
er’s license did not comply with the procedures 
mandated in G.S. 150B-3(b). Miller v. North 
Carolina State Bd. of Registration, 86 N.C. App. 
91). 356_5.1.2d, 793, aff d, 322, N.C e 465.66 
S.E.2d 605 (1988). 

Cited in In re Trulove, 54 N.C. App. 218, 282 
S.E.2d 544 (1981); Miller v. North Carolina 

State Bd. of Registration for Professional 
Engrs & Land Surveyors, 322 N.C. 465, 368 

S.E.2d 605 (1988); In re Bruce, 103 N.C. App. 
81, 404 S.E.2d 480 (1991). 

§ 89C-23. Unlawful to practice engineering or land sur- 
veying without licensure; unlawful use of title 
or terms; penalties; Attorney General to be 
legal adviser. 

Any person who shall practice, or offer to practice, engineering or land 
surveying in this State without first being licensed in accordance with the 
provisions of this Chapter, or any person, firm, partnership, organization, 
association, corporation, or other entity using or employing the words “engi- 
neer” or “engineering” or “professional engineer” or “professional engineering” 
or “land surveyor” or “land surveying,” or any modification or derivative of 
those words in its name or form of business or activity except as licensed under 
this Chapter or in pursuit of activities exempted by this Chapter, or any person 
presenting or attempting to use the certificate of licensure or the seal of 
another, or any person who shall give any false or forged evidence of any kind 
to the Board or to any member of the Board in obtaining or attempting to 
obtain a certificate of licensure, or any person who shall falsely impersonate 
any other licensee of like or different name, or any person who shall attempt 
to use an expired or revoked or nonexistent certificate of licensure, or who shall 
practice or offer to practice when not qualified, or any person who falsely 
claims that the person is registered under this Chapter, or any person who 
shall violate any of the provisions of this Chapter, in addition to injunctive 
procedures set out hereinbefore, shall be guilty of a Class 2 misdemeanor. In no 
event shall there be representation of or holding out to the public of any 
engineering expertise by unlicensed persons. It shall be the duty of all duly 
constituted officers of the State and all political subdivisions of the State to 
ens the provisions of this Chapter and to prosecute any persons violating 
them. 

The Attorney General of the State or an assistant shall act as legal adviser 
to the Board and render any legal assistance necessary to carry out the 
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provisions of this 
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Chapter. The Board may employ counsel and necessary 

assistance to aid in the enforcement of this Chapter, and the compensation and 

expenses for the assistance shall be paid from funds of the Board. (1921, c. ils 

ei? ©1585) 6055(n): 1951, 'c) 108445) 1, 1975 c. 631s st 1993, c. 539, s. 612; 

1994, Ex. Sess., c. 24, s. 14(c); 1998-118, s. 21.) 

CASE NOTES 

This Section and G.S. 89C-2 Must Be 

Read Together. — This section, the part of the 

Chapter prescribing penalties, must be read 

subject to the basic prohibitory section of this 

Chapter, G.S. 89C-2, which makes it unlawful 

“to use in connection with his name or other- 

wise or advertise any title or description tend- 

ing to convey the impression that he is. . .a 

professional engineer . . . unless such person 

has been duly registered as such.” North Caro- 

lina State Bd. of Registration v. IBM Corp., 31 

N.C. App. 599, 230 S.E.2d 552 (1976). 

G.S. 89C-2 and this section authorize the 

Board to prohibit only those uses of the 

title engineer which imply or represent pro- 

fessional engineering status or expertise. North 

Carolina State Bd. of Registration v. IBM Corp., 

31 N.C. App. 599, 230 S.E.2d 552 (1976). 

Use of Word “Engineer” Does Not Repre- 

sent Professional Engineering Status. — It 

is clear from the definition in G.S. 89C-3(8) that 

the use of the word “engineer” without being 

modified by “professional,” “registered” or “h- 

censed,” or some word of like import does not 

represent that one is “duly registered and li- 

censed by the Board” and therefore cannot 

represent that one is a professional engineer as 

that term is defined in G.S. 89C-3(8). Since 

such usage does not represent professional en- 

gineering status, it cannot constitute the prac- 

tice of engineering as that term is defined in 

G.S. 89C-3(6)a. North Carolina State Bd. of 

Registration v. IBM Corp., 31 N.C. App. 599, 

2301S He2di5b211976). 

Therefore, such usage is not a violation 

of those provisions of G.S. 89C-2 and this 

section which prohibit the practice or offer to 

practice engineering without proper registra- 

tion. North Carolina State Bd. of Registration v. 

IBM Corp., 31 N.C. App. 599, 230 S.E.2d 552 

(1976). 
Cited in Loughlin v. North Carolina State 

Bd. of Registration, 32 N.C. App. 351, 232 

So Hezdezl 9 (1977): 

§ 89C-24. Licensure of corporations and business firms 

that engage in the practice of engineering or 

land surveying. 

A corporation or business firm may not engage in the practice of engineering 

or land surveying in this State unless it is licensed by the Board and has paid 

an application fee established by the Board in an amount not to exceed one 

hundred dollars ($100.00). A corporation or business firm is subject to the same 

duties and responsibilities as an individual licensee. Licensure of a corporation 

or business firm does not affect the requirement that all engineering or land 

surveying work done by the corporati 

under the responsible charge of indivi 

individual registrants within a corpora 

on or business firm be performed by or 

dual registrants, nor does it relieve the 

tion or business firm of their design and 

supervision responsibilities. The Board may adopt rules regulating the oper- 

ation of offices and places of business of corporations and business firms 

licensed under this section to ensure that professional engineering and land 

surveying services are performed under the supervision of licensed profes- 

sional engineers and land surveyors. 

This section applies to every corpora tion that is engaged in the practice of 

engineering or land surveying, regardless of when it was incorporated. A 

corporation that is not exempt from Chapter 55B of the General Statutes by 

application of G.S. 55B-15 must be incorporated under that Chapter. USA ve: 

inceli4: GS. s.0055(p),, 19515.c. 1084, s. 1; 1969, c. 718, s. 18; 1975, c. 681, s. 

1; 1993 (Reg. Sess., 1994), c. 671, s. 4; 1998-118, s. 22; 2000-115, s. 3.) 
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OPINIONS OF ATTORNEY GENERAL 

Registration Requirement Applies to practice of engineering as defined by the stat- 
Non-Profit Corporations. — The registra- ute. See opinion of Attorney General to Mr. 
tion requirement contained in this section ap- Jerry T. Carter, Executive Director, North 
plies to any corporation, including a non-profit Carolina Board of Examiners for Engineers and 
corporation, if the corporation is engaged inthe Surveyors, 1999 N.C. AG LEXIS 25 (11/16/99). 

§ 89C-25. Limitations on application of Chapter. 

This Chapter shall not be construed to prevent or affect: 
(1) The practice of architecture, landscape architecture, or contracting or 

any other legally recognized profession or trade. 
(2) The practice of professional engineering or land surveying in this 

State or by any person not a resident of this State and having no 
established place of business in this State when this practice does not 
ageregate more than 90 days in any calendar year, whether performed 
in this State or elsewhere, or involve more than one specific project; 
provided, however, that the person is licensed to practice the profes- 
sion in the person’s own state or country, in which the requirements 
and qualifications for obtaining a certificate of licensure are satisfac- 
tory to the Board; in which case the person shall apply for and the 
Board will issue a temporary permit. 

(3) The practice of professional engineering or land surveying in this 
State not to aggregate more than 90 days by any person residing in 
this State, but whose residence has not been of sufficient duration for 
the Board to grant or deny licensure; provided, however, the person 
shall have filed an application for licensure as a professional engineer 
or professional land surveyor and shall have paid the fee provided for 
in G.S. 89C-14, and provided that the person is licensed to practice 
professional engineering or professional land surveying in the per- 
son’s own state or country in which the requirements and qualifica- 
tions for obtaining a certificate of licensure are satisfactory to the 
Board, in which case the person shall apply for and the Board will 
issue a temporary permit. 

(4) Engaging in engineering or land surveying as an employee or assis- 
tant under the responsible charge of a professional engineer or 
professional land surveyor or as an employee or assistant of a 
nonresident professional engineer or a nonresident professional land 
surveyor provided for in subdivisions (2) and (38) of this section, 
provided that the work as an employee may not include responsible 
charge of design or supervision. 

(5) The practice of professional engineering or land surveying by any 
person not a resident of, and having no established place of business 
in this State, as a consulting associate of a professional engineer or 
professional land surveyor licensed under the provisions of this 
Chapter; provided, the nonresident is qualified for performing the 
professional service in the person’s own state or country. 
Practice by members of the armed forces or employees of the govern- 
ment of the United States while engaged in the practice of engineer- 
ing or land surveying solely for the government on government-owned 
works and projects; or practice by those employees of the Natural 
Resources Conservation Service having federal engineering job ap- 
proval authority that involves the planning, designing, or implemen- 
tation of best management practices on agricultural lands. 

(7) The internal engineering or surveying activities of a person, firm or 
corporation engaged in manufacturing, processing, or producing a 

(6 —— 
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product, including the activities of public service corporations, public 

utility companies, authorities, State agencies, railroads, or member- 

ship cooperatives, or the installation and servicing of their product in 

the field: or research and development in connection with the manu- 

facture of that product or their service; or of their research affiliates; 

or their employees in the course of their employment in connection 

with the manufacture, installation, or servicing of their product or 

service in the field, or on-the-premises maintenance of machinery, 

equipment, or apparatus incidental to the manufacture or installation 

of the product or service of a firm by the employees of the firm upon 

property owned, leased or used by the firm, inspection, maintenance 

and service work done by employees of the State of North Carolina, 

any political subdivision of the State, or any municipality including 

construction, installation, servicing, maintenance by regular full-time 

employees of streets, street lighting, traffic-control signals, police and 

fire alarm systems, waterworks, steam, electric and sewage treatment 

and disposal plants; the services of superintendents, inspectors or 

foremen regularly employed by the State of North Carolina or any 

political subdivision of the State or a municipal corporation; provided, 

however, that the internal engineering or surveying activity is nota 

holding out to or an offer to the public of engineering or any service 

thereof as prohibited by this Chapter. Engineering work, not related 

to the foregoing exemptions, where the safety of the public is directly 

involved shall be under the responsible charge of a licensed profes- 

sional engineer, or in accordance with standards prepared or approved 

by a licensed professional engineer. 

(8) The (i) preparation of fire sprinkler planning and design drawings by 

a fire sprinkler contractor licensed under Article 2 of Chapter 87 of the 

General Statutes, or (ii) the performance of internal engineering or 

survey work by a manufacturing or communications common carrier 

company, or by a research and development company, or by employees 

of those corporations provided that the work is in connection with, or 

incidental to products of, or nonengineering services rendered by 

those corporations or their affiliates. 

(9) The routine maintenance or servicing of machinery, equipment, facil- 

ities or structures, the work of mechanics in the performance of their 

established functions, or the inspection or supervision of construction 

by a foreman, superintendent, or agent of the architect or professional 

engineer, or services of an operational nature performed by an 

employee of a laboratory, a manufacturing plant, a public service 

corporation, or governmental operation. 

(10) The design of land application irrigation systems for an animal waste 

management plan, required by G.5S. 143-215.10C, by a designer who 

exhibits, by at least three years of relevant experience, proficiency in 

soil science and basic hydraulics, and who is thereby listed as an 

Irrigation Design Technical Specialist by the North Carolina Soil and 

Water Conservation Commission. (1921, c. 1, s. 138; C.S., s. 6055(o); 

1951, c. 1084, s. 1; 1975, c. 681, s. 1; 1995, c. 146, s. 1; 1995 (Reg. Sess., 

1996), c. 742, s. 35; 1997-454, s. 1, 1998-118, s. Dae) 

CASE NOTES 

Applied in North Carolina State Bd. of Reg- 

istration v. IBM Corp., 31 N.C. App. 599, 230 

Bebed pe (1976). 
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OPINIONS OF ATTORNEY GENERAL 

Preparation of Construction Drawings. clusion of licensed professional architects. Such 
— A town may not, under its land use ordi- a restriction would be in excess of the powers 
nance, require that all construction drawings granted the town. See opinion of Attorney Gen- 
submitted for approval be prepared and sealed eral to Mr. Michael B. Brough, Carrboro Town 
by a licensed professional engineer, to the ex- Attorney, 59 N.C.A.G. 58 (1989). 

§ 89C-25.1. Supervision of unlicensed individuals by li- 
censed person. 

In all circumstances in which unlicensed individuals are permitted under 
this Chapter to perform engineering or land surveying work, or both, under the 
supervision of a licensed engineer, land surveyor, or both, the Board may by 
regulation establish a reasonable limit on the number of unlicensed individu- 
als which a licensee of the Board may directly or personally supervise at one 
time. (1979, c. 819, s. 5; 1998-118, s. 24.) 

§ 89C-25.2. Program of licensure by discipline. 

The Board shall submit to the legislative committees of reference by July 1, 
1981, a program of licensure by discipline and an analysis of the costs and 
merits thereof in order to permit the General Assembly to make a decision on 
the establishment of such a program. The “committees of reference” shall be 
the Senate and House Committees on State Government respectively or such 
other committees as the respective presiding officers may determine. (1979, c. 
819. °s..5)) 

Legal Periodicals. — For survey of 1979 
administrative law, see 58 N.C.L. Rev. 1185 
(1980). 

§ 89C-26: Repealed by Session Laws 1997-309, s. 10. 

§ 89C-27. Invalid sections; severability. 

If any of the provisions of this Chapter, or if any rule, regulation or order 
thereunder, or if the application of such provision to any person or circum- 
stance shall be held invalid, the remainder of this Chapter and the application 
of such provision of this Chapter or rule, regulation or order to persons or 
circumstances, other than those as to which it is held valid, shall not be 
affected thereby. (1975, c. 681, s. 1.) 

§ 89C-28. Existing licensure not affected. 

Nothing in this Chapter shall be construed as affecting the status of 
licensure of any professional engineer or land surveyor who is rightfully in 
possession of a certificate of licensure duly issued by the Board and valid as of 
oe Looe Gol ce l0S4ewi 1959 ec. 23655 e207 oacabo lsh logo mele: 
S. Zo.) 
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Chapter 89D. 

Landscape Contractors. 

Sec. Sec. 

89D-1. Certificate required. 89D-6. Registers of applicants and certificate 

89D-2. Definition. holders. 

89D-3. Application of Chapter. 89D-7. Denial, revocation or suspension of cer- 

89D-4. Landscape Contractors’ Registration tificate. 

Board created; membership; com- 89D-8. Out-of-state applicants. 

pensation; power, etc. 89D-9. Persons in practice prior to July 1, 

89D-5. Application for certificate; examina- OTC: 

tion; renewal. 89D-10. Injunctions for violation of Chapter. 

§ 89D-1. Certificate required. 

On and after December 1, 1975, it shall be unlawful for any person, 

partnership, association or corporation in this State to use the title “landscape 

contractor,” or to advertise as such without first obtaining a certificate issued 

by the North Carolina Landscape contractors’ Registration Board under 

provisions of this Chapter. (1975, c. 741, s. 1.) 

§ 89D-2. Definition. 

A “landscape contractor” within the meaning of this Chapter is any person, 

partnership, association or corporation who for compensation or valuable 

consideration or promise thereof engages in the business requiring the art, 

experience, ability, knowledge, science and skill to install, plant, repair and 

maintain gardens, lawns, shrubs, vines, bushes, trees and other decorative 

vegetation including the grading and preparation of plots and areas of land for 

decorative treatment and arrangement; who constructs or installs garden 

pools, fountains, pavilions, conservatories, hothouses and greenhouses, inci- 

dental retaining walls, fences, walks, drainage and sprinkler systems, or who 

engages in incidental construction in connection therewith, or does any part 

thereof in such a manner that, under an agreed specification, an acceptable 

landscaping project can be executed. (1975, c. 741, s. 20) 

§ 89D-3. Application of Chapter. 

The provisions of this Chapter shall not apply to and shall not include any 

person, partnership, association or corporation who shall perform any of the 

acts aforesaid in G.S. 89D-2 with reference to any property, so long as that 

person, partnership, association or corporation shall not use the title “land- 

scape contractor.” (1975, c. 741, s. 3.) 

§ 89D-4. Landscape Contractors’ Registration Board cre- 

ated; membership; compensation; power, etc. 

(a) There is created the North Carolina Landscape Contractors’ Registra- 

tion Board (hereinafter called the Board) which shall issue registration 

certificates of title to landscape contractors. The Board shall be composed of 

nine members appointed as follows: Two by the Governor to represent the 

public at large; two by the Commissioner of Agriculture; two practicing 

nurserymen operating a nursery certified by the North Carolina Department 

of Agriculture and Consumer Services Plant Pest Inspection Program ap- 

pointed by the Board of Directors of the North Carolina Association of 
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Nurserymen, Inc.; two registered landscape contractors in the business of 
landscape contracting appointed by the Board of Directors of the North 
Carolina Landscape Contractors’ Association, Inc.; and one registered land- 
scape architect appointed by the Board of Directors of the North Carolina 
Chapter of the American Society of Landscape Architects. All appointments 
shall be for three-year terms and no member shall serve more than two 
complete consecutive terms. 
Any vacancy on the Board created by death, resignation or otherwise shall be 

filled for the unexpired term by the initial appointing authority and all 
members shall serve until their successors are appointed and qualify. 

(b) From its funds, the Board shall pay its members at the rate set out in 
G.S. 93B-5: Provided, that at no time shall the expense exceed the cash balance 
on hand. 

(c) The Board shall have power to make such rules and regulations as are 
not inconsistent with the provisions of this Chapter and the laws of North 
Carolina. The Board shall not make rules or regulations regulating commis- 
sions, salaries, or fees to be charged by registrants under this Chapter. The 
Board shall adopt a seal for its use, which shall bear thereon the words “North 
Carolina Landscape Contractors’ Registration Board.” 

(d) The Board may employ a secretary-treasurer and such clerical assis- 
tance as may be necessary to carry out the provisions of this Chapter and to 
put into effect such rules and regulations as the Board may promulgate. The 
Board shall fix salaries for employees and shall require employees to make 
good and sufficient surety bond for the faithful performance of their duties. 

(e) The Board shall be entitled to the services of the Attorney General of 
North Carolina in connection with the affairs of the Board or may, on approval 
of the Attorney General, employ an attorney to assist or represent it in the 
enforcement of this Chapter, but the fee paid for such service shall be approved 
by the Attorney General. (1975, c. 741, s. 4; 1983, c. 108, s. 1; 1997-261, s. 109.) 

Editor’s Note. — Session Laws 1983,c. 108, schedule of initial appointments in order to 

which rewrote subsection (a),in s. 4, provideda stagger the terms of board member. 

§ 89D-5. Application for certificate; examination; renewal. 

(a) Any person, partnership, association or corporation hereinafter desiring 
to register and be titled as a landscape contractor shall make written 
application for a certificate of title to the Board on such forms as are prescribed 
by the Board. Each applicant for a certificate of title as a landscape contractor 
shall be at least 18 years of age. Prior to July 1, 1976, each applicant for a 
certificate shall have been actively engaged as an untitled landscape contrac- 
tor for at least one year prior to date of application. After July 1, 1976, an 
applicant shall furnish evidence satisfactory to the Board of three years’ 
experience in landscape contracting or the completion of a study or combina- 
tion of study and experience in landscape contracting equivalent to three years’ 
experience under a landscape contractor. 

(b) Any person who applies to the Board to be registered and titled as a 
landscape contractor shall be required to take an oral or written examination 
to determine his qualifications. Each application for registration by examina- 
tion shall be accompanied by an application fee of fifty dollars ($50.00). 

The Board shall compile a manual from which the examination will be 
prepared. The examination fee shall not exceed seventy-five dollars ($75.00). 
Any one failing to pass an examination may be reexamined upon payment of 
the same fee as that charged to persons taking the examination for the first 
time, in accordance with such rules as the Board may adopt pertaining to 
examinations and reexaminations. 
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If the results of the examination are satisfactory, the Board shall issue the 
applicant a certificate authorizing him to be titled as a landscape contractor in 
the State of North Carolina upon payment of the initial certification fee as 
outlined in subsection (c). 

(c) All certificates granted and issued by the Board under the provisions of 
this Chapter shall expire annually on December 31. Renewal of such certifi- 
cates may be effected at any time during the month preceding the expiration 
date of such certificates upon proper application to the Board accompanied by 
the payment to the secretary-treasurer of the Board of a renewal fee, as set by 
the Board, of not more than fifty dollars ($50.00). The fee for an initial 

certificate shall be the same as for a renewal certificate and is in addition to the 
application fee. All certificates reinstated after expiration date thereof shall be 

subject to a late filing fee of ten dollars ($10.00). In the event a registrant fails 

to obtain a reinstatement of such certificate within 12 months from the date of 

expiration thereof, the Board may, in its discretion, consider such registrant 

subject to the provisions of this Chapter relating to the issuance of an original 
certificate. Duplicate certificates may be issued by the Board upon payment of 

a fee of one dollar ($1.00) by the registrant. (1975, c. 741, s. 5; 1983, c. 108, ss. 

Pepe 991 c. 180).s. 1.) 

§ 89D-6. Registers of applicants and certificate holders. 

(a) The secretary-treasurer of the Board shall keep a register of all appli- 

cants for certificates of title. The register shall include the date of application, 

name, place of business, place of residence, and indicate whether the certificate 

of title was granted or refused. 
(b) The secretary-treasurer of the Board shall also keep a current roster 

showing the names and places of business of all registered titled landscape 

contractors. The roster shall be kept on file in the office of the Board and be 

open to public inspection. 
(c) On or before the first day of September of each year, the Board shall file 

with the Secretary of State a copy of the roster of landscape contractors holding 

certificates of title. At the same time the Board shall file with the Secretary of 

State a report containing a complete statement of receipts and disbursements 

of the Board for the preceding fiscal year ending June 30. Such statement shall 

be attested by the secretary-treasurer of the Board. (1975, c. 741, s. 6.) 

§ 89D-7. Denial, revocation or suspension of certificate. 

(a) The Board shall have power to revoke or suspend certificates of title 

herein provided. The Board may upon its own motion or upon a verified 

complaint in writing hold a hearing as hereinafter provided to investigate the 

actions of any titled landscape contractor. The Board shall have the power to 

suspend or revoke any certificate of title issued under the provisions of this 

Chapter if the registrant has by false or fraudulent representations obtained a 

certificate; if the registrant has been convicted or has entered a plea of nolo 

contendere to any crime involving moral turpitude in any court, State or 

federal; if the registrant is found to have committed any act which constitutes 

improper, fraudulent or dishonest dealing; or if the registrant violates any rule 

or regulation duly promulgated by the Board. 
(b) Chapter 150B of the General Statutes applies to proceedings under this 

section to deny, revoke, or suspend a certificate. (1975, c. 741, s. 7; 19372327, 

s. 74.) 

§ 89D-8. Out-of-state applicants. 

An applicant from another state which offers registration privileges to 

residents of North Carolina may be registered by conforming to all the 
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provisions of this Chapter and, in the discretion of the Board, such other terms 
and conditions as are required of North Carolina residents applying for a 
certificate in such other state. The Board may exempt from the examination 
prescribed in this Chapter a landscape contractor duly registered in another 
state if a similar exemption is extended to registered landscape contractors 
from North Carolina. (1975, c. 741, s. 8.) 

§ 89D-9. Persons in practice prior to July 1, 1976. 

Before July 1, 1976, any person, partnership, corporation or other legal 
entity submitting an application, application fee and evidence satisfactory to 
the Board that he has actively engaged in the practice of landscape contracting 
for one year prior to July 1, 1976, shall be issued a certificate of title without 
the requirement of examination. (1975, c. 741, s. 10.) 

§ 89D-10. Injunctions for violation of Chapter. 

The Board shall have authority to petition for, and the superior courts of the 
State shall have authority to issue, temporary restraining orders, and prelim- 
inary and permanent injunctions for violations of this Chapter. (1975, c. 741, s. 
IL) 
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Geologists Licensing Act. 

Sec. Sec. 
89E-1. Short title. 89E-12. Issuance, renewal and replacement of 
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89E-3. Definitions. 89E-13. Seals; requirements. 
89-4. North Carolina Board for Licensing of 89EK-14. Records. 

Geologists; appointments; terms; 89E-15. Roster of licensed geologists. 
composition. 89E-16. Code of professional conduct. 

89E-5. Functions and duties of the Licensing 89E-17. Complaints and investigations. 
Board. 89E-18. Prohibitions; unlawful acts. 

89E-6. Exemptions. 89E-19. Disciplinary procedures. 
89E-7. Limitations. 89E-20. Hearing procedures. 
89E-8. Applications. 89E-21. Reissuance of license. 
89H-9. Minimum qualifications. 89H-22. Misdemeanor. 
89E-10. Examinations. 89E-23. Injunction. 

89E-11. Comity. 89H-24. Attorney General as legal advisor. 

§ 89E-1. Short title. 

This Chapter shall be known as the North Carolina Geologists Licensing Act. 
(1983 (Reg. Sess., 1984), c. 1074, s. 1.) 

Cross References. — As to limited liability Learned Profession Exemption of the North 

companies and their powers, see G.S. 57C-2-01 Carolina Deceptive Trade Practices Act: The 

et seq. Wrong Bright Line?,” see 15 Campbell L. Rev. 

Legal Periodicals. — For article, “The 223 (1993). 

§ 89E-2. Purpose. 

The purposes of this Chapter are to protect life, property, health and public 

welfare through the regulation of the practice of geology in the State of North 

Carolina; to define the practice of geology as a profession, establishing 

minimum professional standards of ethical conduct, professional responsibil- 

ity, educational and experience background; and to prevent abuses of the 

practice of geology by untrained or unprincipled individuals. (1983 (Reg. Sess., 

1984), c. 1074, s. 1.) 

§ 89E-3. Definitions. 

When used in this Chapter, unless the context otherwise requires: 

(1) “Board” means the North Carolina Board for Licensing of Geologists. 

(2) “Geologist”. The term “geologist”, within the intent of this Chapter, 

shall mean a person who is trained and educated in the science of 

geology. 
(3) The term “geologist-in-training” means a person who has taken and 

successfully passed the portion of professional examination covering 

fundamental or academic geologic subjects, prior to his completion of 

the requisite years of experience in geologic work as provided for in 

this Chapter. : 
(4) “Geology” means the science dealing with the earth and its history; 

investigation, prediction and location of the materials and structures 

which compose it; the natural processes that cause change in the 

earth; and the applied science of utilizing knowledge of the earth and 

its constituent rocks, minerals, liquids, gases and other materials for 

the benefit of mankind. This definition shall not include any of the 

following: 
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a. Service or creative works, the adequate performance of which 
requires engineering education, training, and experience. 

b. The assessment of an underground storage tank required by 
applicable rules at closure or change in service unless there has 
been a discharge or release of the product from the tank. 

(5) The term “good moral character” means such character as tends to 
ensure the faithful discharge of the fiduciary duties of the licensed 
geologist to his client. 

(6) “License” means a certificate issued by the Board recognizing the 
individual named in this certificate as meeting the requirements for 
licensing under this Chapter. 

(7) “Licensed geologist” means a person who is licensed as a geologist 
under the provisions of this Chapter. 

(8) “Public practice of geology” means the performance for others of 
geological service or work in the nature of work or consultation, 
investigation, surveys, evaluations, planning, mapping and inspec- 
tion of geological work, in which the performance is related to the 
publie welfare of safeguarding of life, health, property and the 
environment, except as specifically exempted by this Chapter. The 
definition shall not include or allow the practice of engineering as 
defined in Chapter 89C of the North Carolina General Statutes. 

(9) The term “qualified geologist” means a person who possesses all of the 
qualifications specified in this Chapter for licensing except that he or 
she is not licensed. 

(10) The term “responsible charge of work” means the independent control 
and direction by the use of initiative, skill and independent judgment 
of geological work or the supervision of such work. 

(11) The term “subordinate” means any person who assists a licensed 
geologist in the practice of geology without assuming the responsible 
charge of work. (1983 (Reg. Sess., 1984), c. 1074, s. 1; 1996, 2nd Ex. 
Sess., c. 18, s. 7.10(j).) 

§ 89E-4. North Carolina Board for Licensing of Geologists; 
appointments; terms; composition. 

(a) The North Carolina Board for Licensing of Geologists shall have the 
power and responsibility to administer the provisions of this Chapter in 
compliance with Chapter 150B of the General Statutes. 

(b) The Board shall consist of five members appointed by the Governor in 
the manner hereinafter prescribed, and in addition the State geologist shall 
serve on the Board ex officio. The Governor may remove any member of the 
Board for neglect of duty or malfeasance or violation of this Chapter or 
conviction of a felony or other crime of moral turpitude, but for no other reason. 

(c) Each member of the Board shall be a citizen of the United States and 
shall have been a resident of this State for at least six months immediately 
preceding his or her appointment. 

(d) All members of the initial Board shall be appointed by the Governor and 
shall at the time of their appointment qualify for licensing under this Chapter 
except for the lay member appointee. At all times at least one member of the 
Board shall be an academic geologist; one member shall be a salaried company 
geologist; one member shall be an independent or consultant geologist; one 
member shall be a representative from the mining industry; one member shall 
be a consumer or lay member who is not a geologist; and in addition, the State 
geologist shall serve as a permanent ex officio member. 

(e) After the establishment of the initial Board, all members, with the 
exception of the lay member, shall be so licensed under the provisions of this 
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Chapter. The term of office of each member of the Board shall be three years; 
provided, however, that of the members first appointed, one shall be appointed 
for a term of one year; two for terms of two years; and two for terms of three 
years in the discretion of the Governor. No member shall serve more than two 
consecutive three-year terms without an interruption in service of at least one 
year. 

(f) Each term of service on the Board shall expire on the 30th day of June of 
the year in which the term expires. As the term of a member expires, the 
Governor shall make the appointment for a full term, or, if a vacancy occurs for 
any other reason, for the remainder of the unexpired term. 

(g) Members of the Board may receive compensation for their services and 
reimbursement for expenses incurred in the performance of duties required by 
this Chapter at the rates prescribed in G.S. 138-5, subject to availability of 
funds. 

(h) The Board may employ the necessary personnel for performance of its 
functions, and fix their compensation within the limits of funds available to the 
Board. (1983 (Reg. Sess., 1984), c. 1074, s. 1; 1987, c. 827, s. 75; 1989, c..579, 

s. 1.) 

§ 89E-5. Functions and duties of the Licensing Board. 

(a) The Board shall administer and enforce the provisions of this Chapter. 

(b) The Board shall elect from its membership a chairman, a vice-chairman 

and a secretary-treasurer, and adopt rules, consistent with the Administrative 

Procedures Act, to govern its proceedings. A majority of the membership of the 
Board shall constitute a quorum for all Board meetings. 

(c) The Board shall examine and pass on the qualifications of all applicants 

for licensing under this Chapter, and shall issue a license to each successful 

applicant therefor. 
(d) The Board may adopt a seal which may be affixed to all licenses issued 

by the Board. 
(e) The Board may authorize expenditures deemed necessary to carry out 

the provisions of this Chapter and all expenses shall be paid upon the warrant 

of the Board treasurer. The Board treasurer shall deposit funds received by the 

Board in one or more funds in banks or other financial institutions carrying 

deposit insurance and authorized to do business in North Carolina. Interest 

earned on such funds may remain in the funds account and may be expended 

as authorized by the Board to carry out the provisions of this Chapter. In no 

event may expenditures exceed the revenues of the Board during any fiscal 

year. The Board is authorized and empowered to utilize the services of the 

Purchase and Contract Division of the Department of Administration for the 

procurement of personal property, in accordance with Article 3 of Chapter 143 

of the General Statutes. 
(f) The Board shall hold a meeting within 30 days after a quorum of its 

members is first appointed and thereafter shall hold at least two regular 

meetings each year. 
(g) The Board shall establish and receive fees as required by this Chapter. 

In establishing fees, the Board shall consider exemptions from fees or a 

reduction in licensing fees for those persons otherwise qualified for licensing 

under this Chapter but who perform geologic work or services less than 15 

days per year. 
(h) The Board shall have such other powers and duties as are necessary to 

carry out the provisions of this Chapter. 
(i) The Board shall have the power to establish or approve reasonable 

standards for licensing and renewal of licenses of geologists, including, but not 

limited to the power to adopt or use examination materials and accreditation 
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standards of any duly professionally recognized accrediting agency. The Board 
shall have the power to establish reasonable standards for continuing profes- 
sional education for geologists, provided that for renewal of license no 
examination shall be required. (1983 (Reg. Sess., 1984), c. 1074, s. 1; 1989, c. 
D194Sa2)) 

§ 89E-6. Exemptions. 

Any person except as specifically exempted below who shall publicly practice 
or offer to publicly practice geology in this State is subject to the provisions of 
this Chapter. The following persons are exempt: 

(1) Persons engaged solely in teaching the science of geology or engaged 
solely in geologic research in this State may pursue their teaching 
and/or research without licensing. A teacher or researcher must, 
however, be a licensed geologist if he or she performs geologic work 
and services for which a licensed geologist is required by this Chapter. 

(2) Officers and employees of the United States of America and the State 
of North Carolina practicing solely as such officers or employees. 

(3) Officers and employees of petroleum companies practicing solely as 
such officers and employees and not offering their professional ser- 
vices to the public for hire. 

(4) A subordinate to a geologist or a geologist-in-training licensed under 
this Chapter insofar as he or she acts solely in such capacity. This 
exemption does not permit any such subordinate to practice geology 
for others in his own right or use the term “licensed geologist”. (1983 
(Reg. Sess., 1984), c. 1074, s. 1.) 

OPINIONS OF ATTORNEY GENERAL 

Violations of Code of Professional Con- 

duct. — The North Carolina Board for Licens- 
ing of Geologists has the authority to investi- 
gate written charges that a geologist, licensed 
in North Carolina, has violated the Code of 

Professional Conduct; after such investigation, 
the Board may refuse to grant or renew, or may 
suspend or may revoke the license of any geol- 
ogist licensed under the Act who has violated 
the Code, including a State official or employee 

performing his or her assigned duties. How- 
ever, a State official or employee who loses his 
license for violations of the Code is still exempt 
from the provisions of the Act, and thus would 
not be prevented from practicing geology for the 
State without a license should the agency de- 
cide to retain him. See opinion of Attorney 
General to Mr. Robert Upton, Board Adminis- 
trator, North Carolina Board for Licensing of 
Geologists, 1998 N.C.A.G. 17 (3/19/98). 

§ 89E-7. Limitations. 

(a) This Chapter does not prohibit one or more geologists from practicing 
through the business organization of a sole proprietorship; partnership; 
corporation or professional association. In a partnership, the primary activity 
of which consists of geological services, at least one partner shall be a licensed 
geologist as defined in this Chapter. A corporation or professional association 
providing geological services shall comply with the provisions of Chapter 55B 
of the General Statutes. 

(b) This Chapter shall not be construed to prevent or to affect: 
(1) The practice of any profession or trade for which a license is required 

under any other law of this State, or the practice of registered 
professional engineers from lawfully practicing soils mechanics, foun- 
dation engineering and other professional engineering as provided in 
the North Carolina General Statutes, or licensed architects or land- 
scape architects from lawfully practicing architecture or landscape 
architecture, or the practice of soil science by professionals certified by 
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the Soil Science Society of North Carolina, respectively as provided in 
the General Statutes; 

(2) The public practice of geology by a person not a resident of and having 
no established place of business in this State, when such practice does 
not exceed in the aggregate more than 90 days in any calendar year, 
and provided such person is duly licensed to practice such profession 
in another state where the requirements for a license are not lower 
than those specified in this Chapter for obtaining the license required 
for such work; and provided further that such nonresident shall file 
with the Board within 10 days of entering this State for commencing 
of such work, a statement giving his name, residence, the number of 
his license, and by what authority issued, and upon the completion of 
the work, a statement of the time engaged in such work within the 
State; or 

(3) The practice of a person not a resident and having no established place 
of business in this State, or who has recently become a resident hereof, 
practicing or offering to practice herein for more than 90 days in any 
calendar year the profession of geology, if he is licensed in another 
state or qualified as defined herein, if he shall have filed with the 
Board an application for a license and shall have paid the fee required 
by this Chapter. Such practice shall be deemed a provisional practice 
and shall continue only for such time as the Board requires reason- 
ably for the consideration of the applicant for licensing under this 
Chapter as a geologist. (1983 (Reg. Sess., 1984), c. 1074, s. 1; 1991, c. 
Ooms. o.) 

§ 89E-8. Applications. 

An application for licensing as a geologist shall be made under oath, shall 

show the applicant’s education and a summary of his geological work, plus 

other relevant criteria to be determined by the Board. The Board shall have the 

power to determine a reasonable application fee which shall accompany each 
application. (1983 (Reg. Sess., 1984), c. 1074, s. 1.) 

§ 89E-9. Minimum qualifications. 

An applicant shall be eligible for a license as a geologist in North Carolina 

provided that each applicant meets the following minimum qualifications: 

(1) Be of good moral and ethical character. 
(2) Have graduated from an accredited college or university, and have a 

degree with a major in geology, engineering geology or geological 

engineering or related geologic science; or have completed 30 semester 

hours or the equivalent in geological science courses leading to a 

major in geology, of which at least 24 hours of the equivalent were 

upper level undergraduate courses or graduate courses. The Board 

shall waive the academic requirements for a person already practicing 

geology at the time this Chapter is enacted, provided application for 

license is made not later than one year after appointment of the initial 

Board and provided further that the applicant can provide evidence to 

satisfy the Board that he or she is competent to engage 1n the public 

practice of geology. 
(3) Successfully pass such examination established by the Board which 

shall be designed to demonstrate that the applicant has the necessary 

knowledge and requisite skill to exercise the responsibilities of the 

public practice of geology. The Board shall waive the examination for 

licensing as a geologist of an applicant who makes written application 
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to the Board not later than one year after appointment of the initial 
Board, and who otherwise meets the qualification of this Chapter. 

(4) Have at least five years of professional geological work which shall 
include a minimum of three years of professional geological work 
under the supervision of a licensed geologist; or a minimum of three 
cumulative years work in responsible charge of geological work 
satisfactory to the Board. The following criteria of education and 
experience qualify as specified toward accumulation of the required 
five years of professional geological work: 
a. Each full year of undergraduate study in the geological sciences 

shall count as one-half year of training up to a maximum of two 
years, and each year of graduate study shall count as one year of 
work. 

b. Credit for undergraduate study, graduate study, graduate courses, 
individually or in any combination thereof, shall in no case exceed 
a total of four years toward meeting the requirements for at least 
five years of professional geological work as set forth above. 

c. The Board may consider in lieu of the above professional geological 
work the cumulative total of professional geological work or 
geological research of persons teaching upper level geology 
courses at the college or university level, provided such work or 
research can be demonstrated to be of a sufficiently responsible 
nature to be equivalent to the professional requirements set forth 
in this section. 

d. The ability of the applicant shall have been demonstrated by his 
having performed the work in a responsible position as deter- 
mined by the Board. The adequacy of the required supervision 
and the experience shall be determined by the Board in accor- 
dance with the standards set forth in regulations adopted by it. 
(1983 (Reg. Sess. 1984) c: 1074 sei 19389" cla io eto 

Editor’s Note. — The enactment of this Sess., 1984), c. 1074, which was ratified July 3, 
Chapter, as referred to in subdivision (2) above, 1984. 
was effectuated by Session Laws 1983 (Reg. 

§ 89E-10. Examinations. 

(a) Examinations shall be formulated and conducted by the Board at such 
time and place as the Board shall determine, but shall be held at least 
annually. 

(b) The Board shall determine the fee required for examination. (1983 (Reg. 
Sess., 1984), c. 1074, s. 1.) 

§ 89E-11. Comity. 

A person holding a license to engage in the practice of geology, on the basis 
of comparable licensing requirements issued to him by a proper authority by 
the State, territory, or possession of the United States or the District of 
Columbia, and who, in the opinion of the Board otherwise meets the require- 
ments of this Chapter based upon verified evidence may, upon application, be 
licensed without further examination. (1983 (Reg. Sess., 1984), c. 1074, s. 1.) 

§ 89E-12. Issuance, renewal and replacement of licenses. 

(a) The Board shall issue a license upon payment of the license fee as fixed 
by the Board to any applicant who has satisfactorily met all the requirements 
of the Chapter as administered by the Board. Licenses shall show the full name 
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of the registrant, shall give a serial number, and shall be signed by the 
chairman and secretary of the Board under the seal of the Board. The issuance 
of a license by the Board shall be prima facie evidence that the person named 
therein is entitled to all the rights and privileges of a licensed geologist while 
the license remains in full force and effect. 

(b) All licenses shall expire at such interval as may be determined by the 
Board, unless licenses are renewed. All applications for renewal shall be filed 
with the Board under rules and regulations it shall adopt and which renewal 

shall be accompanied by the renewal fee prescribed by the Board. A license 

which has expired for failure to renew may only be restored after application 

and payment of the prescribed restoration fee, provided the renewal applicant 
meets all other provisions of this Chapter. 

(c) A new license to replace any license lost, destroyed or mutilated may be 

issued, subject to the rules of the Board and payment of a fee set by the Board. 

(1983 (Reg. Sess., 1984), c. 1074, s. 1.) 

§ 89E-13. Seals; requirements. 

Each geologist licensed hereunder, upon the issuance of a license, shall 

obtain from the secretary at a cost prescribed by the Board, a seal of the design 

authorized by the Board bearing the licensee’s name and the legend “Licensed 

Geologist — State of North Carolina”. All drawings, reports or other geologic 

papers or documents involving geologic work as defined in this Chapter which 

shall have been prepared or approved by a licensed geologist or a subordinate 

employee under his direction for the use of or for delivery to any person or for 

public record within this State shall be signed by him or her and impressed 

with the said seal or the seal of a nonresident practicing under the provisions 

of this Chapter, either of which shall indicate his or her responsibility therefor. 

(1983 (Reg. Sess., 1984), c. 1074, s. 1.) 

§ 89E-14. Records. 

(a) The Board shall keep a public record of its proceedings and a register of 

all applications for hcensing. 
(b) The register shall show: 

(1) The name, the age and the residency of each applicant; 
(2) The date of application; 
(3) The place of business of such applicant; 
(4) His or her education and other qualifications; 
(5) Whether or not an examination was required; 
(6) Whether the applicant was licensed; 
(7) Whether a license was granted; 
(8) The dates of the action by the Board; and 
(9) Such other information as may be deemed necessary by the Board. All 

official records of the Board or affidavits by the secretary as to the 

content of such records shall be prima facie evidence of all matters 

required to be kept therein. 
(c) The Board shall treat as confidential and not subject to disclosure except 

to the extent required by law or by rule or regulation of the Board individual 

test scores and applications and material relating thereto, including letters of 

reference relating to an application. (1983 (Reg. Sess., 1984), c. 1074, s. 1.) 

§ 89E-15. Roster of licensed geologists. 

The secretary shall keep a record and shall publish annually a roster 

showing the names and places of business and residence addresses of all 
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licensed geologists. Copies of this roster shall be made available to the public 
upon request and payment of reasonable fee for copying established by the 
Board. (1983 (Reg. Sess., 1984), c. 1074, s. 1.) 

§ 89E-16. Code of professional conduct. 

This Board shall cause to have prepared and shall adopt a code of profes- 
sional conduct which shall be made known in writing to every licensee and 
applicant for licensing under this Chapter and which shall be published by the 
Board. Such publication shall constitute due notice to all licensees. The Board 
may revise and amend this code of ethics from time to time after due notice and 
opportunity for hearing to all licensed members and the public for comment 
before adoption of the revision or amendments. (1983 (Reg. Sess., 1984), c. 
LOVAS Ses) 

§ 89E-17. Complaints and investigations. 

(a) Any person may file written charges with the Board against any licensee 
pursuant to rules and regulations adopted by the Board; provided however, 
such charges or allegations shall be in writing and shall be sworn to by the 
person or persons making them and shall be filed with the secretary. The Board 
shall have the authority and shall be under a duty to investigate reasonably all 
valid complaints. 

(b) The Board may appoint, employ, or retain investigators for the purpose 
of examining or inquiring into any acts committed in this State that may 
violate the provisions of this Chapter, the Board’s code of professional conduct, 
or the Board’s rules. The Board may expend funds for salaries and fees in 
connection with an investigation conducted pursuant to this Chapter. 

(c) Investigations by the Board shall be confidential until the Board takes 
disciplinary action against a licensee or corporate registrant. Records, papers, 
and other documents containing information collected or compiled by the 
Board, its members, or employees as a result of an investigation, inquiry, or 
interview conducted pursuant to this Chapter shall not be a public record 
within the meaning of Chapter 132 of the General Statutes, except any notice 
or statement of charges or notice of hearing in any proceeding conducted by the 
Board and any records, papers, or other documents containing information 
collected and compiled by the Board and admitted into evidence in a hearing 
before the Board shall be a public record. (1983 (Reg. Sess., 1984), c. 1074, s. 1; 
1999-355, s. 1.) 

§ 89E-18. Prohibitions; unlawful acts. 

After the effective date of this Chapter: 
(1) It shall be unlawful for any person other than a licensed geologist or a 

subordinate under his direction to prepare any geologic plans, reports 
or documents in which the performance is related to the public 
welfare or safeguarding of life, health, property or the environment. 

(2) It shall be unlawful for any person to publicly practice, or offer to 
publicly practice, geology in this State as defined in the provisions of 
this Chapter, or to use in connection with his or her name or otherwise 
assume, or advertise any title or description tending to convey the 
impression that he or she is a licensed geologist, unless such person 
has been duly licensed or exempted under the provisions of this 
Chapter. 

(3) After one year following the effective date of this act, it shall be 
unlawful for anyone other than a geologist licensed under this 
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Chapter to stamp or seal any plans, plats, reports or other documents 
with the seal or stamp of a licensed geologist, or to use in any manner 
the title “Licensed Geologist” unless that person is licensed hereunder. 

(4) It shall be unlawful for any person to affix his or her signature to or to 
stamp or seal any plans, plats, reports, or other documents after the 
licensing of the person named thereon has expired or has been 
suspended or revoked unless the license has been renewed or reis- 
sued. (1983 (Reg. Sess., 1984), c. 1074, s. 1.) 

CASE NOTES 

Cited in State v. Clemmons, 111 N.C. App. 
569, 433 S.E.2d 748 (1993). 

§ 89E-19. Disciplinary procedures. 

(a) The Board, consistent with the provisions of Article 3A of Chapter 150B 

of the General Statutes, may refuse to grant a license to any applicant who 

does not meet the qualifications required by this Chapter, the Board’s code of 

professional conduct, or the Board’s rules, or to any corporate registrant that 

does not meet such qualifications and the requirements of Chapter 55B of the 

General Statutes. The Board, consistent with the provisions of Article 3A of 

Chapter 150B of the General Statutes, may refuse to renew, suspend, or revoke 

a license or certificate of registration if a licensee or corporate registrant: 

(1) Violates the provisions of this Chapter, the Board’s code of professional 

conduct, the Board’s rules, or an order issued by the Board. 

(2) Has been convicted of a misdemeanor under G.S. 89E-22. 

(3) Has been convicted of a felony. 
(4) Engages in gross unprofessional conduct, dishonest practice, or pro- 

fessional incompetence. 
(5) Commits fraud or deceit in obtaining a license or certificate of 

registration or in assisting another person in obtaining a license or 

certificate of registration. 
(b) If the Board finds that a licensee is professionally incompetent, the 

Board may require the licensee to take an oral or written examination or to 

meet other requirements to demonstrate the licensee’s fitness to practice 

geology, and the Board may suspend the licensee’s license until he or she 

establishes professional competence to the satisfaction of the Board. 

(c) In addition to the authority granted in subsections (a) and (b) of this 

section, the Board may levy a civil penalty not in excess of five thousand dollars 

($5,000) for any licensee or corporate registrant who violates the provisions of 

this Chapter, the Board’s code of professional conduct, the Board’s rules, or any 

order issued by the Board. All civil penalties collected by the Board shall be 

remitted to the school fund of the county in which the violation occurred. 

Before assessing a civil penalty, the Board shall consider the following: 

(1) The nature, gravity, and persistence of the violation. 

(2) The appropriateness of the imposition of a civil penalty when consid- 

ered alone or in combination with other action taken by the Board. 

(3) Whether the violation was willful. 
(4) Any other factors that tend to mitigate or aggravate the violation. 

(d) The Board may bring a civil action in the superior court of the county in 

which the violation occurred to recover a civil penalty if a licensee or corporate 

registrant does one of the following: 
(1) Fails to request a hearing on the imposition of a civil penalty and fails 

to pay the civil penalty within 30 days after being notified that a civil 

penalty has been imposed. 
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(2) Requests and receives a hearing on the imposition of a civil penalty 
but fails to pay the civil penalty within 30 days after service of a 
written copy of the Board’s decision. (1983 (Reg. Sess., 1984), c. 1074, 
Su lbeOS ec S62Gesy TOO a5orSHe: ) 

OPINIONS OF ATTORNEY GENERAL 

Violations of Code of Professional Con- 
duct. — The North Carolina Board for Licens- 
ing of Geologists has the authority to investi- 
gate written charges that a geologist, hcensed 
in North Carolina, has violated the Code of 
Professional Conduct; after such investigation, 

the Board may refuse to grant or renew, or may 
suspend or may revoke the license of any geol- 
ogist licensed under the Act who has violated 
the Code, including a State official or employee 

performing his or her assigned duties. How- 
ever, a State official or employee who loses his 
license for violations of the Code is still exempt 
from the provisions of the Act, and thus would 
not be prevented from practicing geology for the 
State without a license should the agency de- 
cide to retain him. See opinion of Attorney 
General to Mr. Robert Upton, Board Adminis- 
trator, North Carolina Board for Licensing of 
Geologists, 1998 N.C.A.G. 17 (3/19/98). 

§ 89E-20. Hearing procedures. 

(a) The Board shall develop procedures for investigation, prehearing and 
hearing of disciplinary actions; such disciplinary actions shall be conducted 
pursuant to the provisions of Chapter 150B of the General Statutes. 

(b) Any person aggrieved by a decision of the Board other than a decision in 
a disciplinary action may petition the Board for a hearing pursuant to the 
provisions of Chapter 150B of the General Statutes. 

(c) Judicial review of a final agency decision is available in the manner 
prescribed by Article 4, Chapter 150B of the General Statutes. (1983 (Reg. 
Bese. L9S4)scall074 ce 14193 7 c#S2 7 ass 76») 

§ 89E-21. Reissuance of license. 

The Board, by a majority vote of the quorum, may reissue a license to any 
person whose license has been revoked when the Board finds upon written 
application by the applicant that there is good cause to justify such reissuance. 
(1983 (Reg. Sess., 1984), c. 1074, s. 1.) 

§ 89E-22. Misdemeanor. 

Any person who shall willfully practice publicly, or offer to practice publicly, 
geology for other natural or corporate persons in this State without being 
licensed in accordance with the provisions of this Chapter, or any person 
presenting or attempting to use as his own the license or the seal of another, 
or any person who shall give any false or forged evidence of any kind in 
obtaining a license, or any person who shall falsely impersonate any other 
licensee of like or different name, or any person who shall attempt to use an 
expired or revoked license or practice at any time during a period the Board 
has suspended or revoked the license, or any person who shall violate the 
provisions of this Chapter shall be guilty of a Class 2 misdemeanor. (1983 (Reg. 
pess., 1984), c) 1074.6. 1; 1993; 5895s. 613. 1994x: Sess... c.24e sie) 

§ 89E-23. Injunction. 

As an additional remedy, the Board shall have the authority to proceed in a 
superior court appropriate jurisdiction to enjoin and restrain any natural or 
corporate person from violating the prohibitions of this Chapter. The Board 
shall not be required to post bond in connection with obtaining either 
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provisional, preliminary or permanent injunctive relief pursuant to the North 

Carolina Rules of Civil Procedure or G.S. 1-485 et seq. (1983 (Reg. Sess., 1984), 

ROWE ee Ice 

Editor’s Note. — The Rules of Civil Proce- 
dure, referred to in this section, are codified at 

G.S. 1A-1. 

§ 89E-24. Attorney General as legal advisor. 

The Attorney General or any assistant or associate in the Department of 

Justice selected by him shall act as legal advisor to the Board. (1983 (Reg. 

Sess., 1984), c. 1074, s. 1.) 
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Chapter 89F. 

North Carolina Soil Scientist Licensing Act. 

Sec. Sec. 

89F-1. Short title. 89F-13. Issuance, renewal, and replacement of 

89F-2. Purposes. licenses. 
89F-3. Definitions. 89F-14. Seals; requirements. 
89F-4. North Carolina Board for Licensing of 89F-15. Records. 

Soil Scientists. 89F-16. Roster of licensed soil scientists 
89F-5. Powers and duties of the Board. 89F-17. Code of Professional Conduct. 
89F-6. Corporate, limited liability company, 89F-18 

partnership, or sole proprietor- i CToimiy DO es 
Pe ipneneeion: Cll science! 89F-19. Prohibitions; unlawful acts. 

89F-7. Exemptions. 89F-20. Disciplinary procedures. 

Ones Limitations. 89F-21. Reissuance of license. 

89F-9. Applications. 89F-22. Misdemeanors. 

89F-10. Minimum qualifications. 89F-23. Injunctive relief. 
89F-11. Examinations. 89F-24. Legal advisor. 

89F-12. Comity. 89F-25. Fees. 

§ 89F-1. Short title. 

This Chapter may be cited as the North Carolina Soil Scientist Licensing 

Act. (1995, c. 414, s. 1.) 

§ 89F-2. Purposes. 

The purposes of this Chapter are to protect life, property, health, and public 

welfare through regulation of the practice of soil science in the State; to define 

the practice of soil science as a profession by establishing minimum standards 

of ethical conduct and professional responsibility and by establishing profes- 

sional education and experience requirements; and to prevent abuses in the 

practice of soil science by untrained or unprincipled individuals. (1995, c. 414, 

Sek) 

§ 89F-3. Definitions. 

As used in this Chapter, unless the context otherwise requires: 

(1) “Board” means the North Carolina Board for Licensing of Soil Scien- 

tists. 
(2) “License” means a certificate issued by the Board to an individual who 

meets the requirements established for a licensed soil scientist by this 

Chapter and rules adopted pursuant to this Chapter. 

(3) “Licensed soil scientist” means a person who is licensed as a soil 

scientist under this Chapter. 
(4) “Practice of soil science” means any service or work, the adequate 

performance of which requires education in the physical, chemical, 

and biological sciences, as well as soil science; training and experience 

in the application of special knowledge of these sciences to the use and 

management of soils by accepted principles and methods; and inves- 

tigation, evaluation, and consultation; and in which the performance 

is related to the public welfare by safeguarding life, health, property, 

and the environment. “Practice of soil science” includes, but is not 

limited to, investigating and evaluating the interaction between 

water, soil, nutrients, plants, and other living organisms that are used 

to prepare soil scientists’ reports for: subsurface ground absorption 
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(5) 

(6) 

(7) 

(8) 
(9) 
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systems, including infiltration galleries; land application of residuals 
such as sludge, septage, and other wastes; spray irrigation of waste- 
water; soil remediation at conventional rates; land application of 
agricultural products; processing residues, bioremediation, and vola- 
tilization; soil erodibility and sedimentation; and identification of 
hydric soil and redoximorphic features. 
“Responsible charge of work” means the independent control and 
direction by the use of initiative, skill, and independent judgment in 
the practice of soil science or supervision of the practice of soil science 
by soil scientists-in-training and subordinates. 
“Soil” means the site or environmental setting consisting of soil 
material, saprolite, weathered materials, and soil rock interface. 
“Soil” includes the solid materials, waters, gases, and other biological, 
chemical, and contaminant materials in the soil environment. 
“Soil science” means the science dealing with soils as an environmen- 
tal resource. “Soil science” includes the following tasks: soil charac- 
terization, classification, and mapping, and the physical, chemical, 
hydrologic, mineralogical, biological, and microbiological analysis of 
soil per se, and to its assessment, analysis, modeling, testing, evalu- 
ation, and use for the benefit of mankind when specifically required to 
complete the investigation and evaluation of interactions between 
water, soil, nutrients, plants, and other living organisms described in 
subdivision (5) of this section. “Soil science” does not include design or 
creative works, the adequate performance of which requires extensive 
geological, engineering, or land surveying education, training, and 
experience or requires licensing as a geologist under Chapter 89E of 
the General Statutes or as a professional engineer or land surveyor 
under Chapter 89C of the General Statutes. 
“Soil scientist” means a person who practices soil science. 
“Soil scientist-in-training” means a person who has passed the exam- 
ination and satisfied all other requirements for licensure under this 
Chapter except for the professional work experience requirement. 

(10) “Subordinate” means any person who assists a licensed soil scientist 
in the practice of soil science without assuming the responsible charge 
of work. (1995, c. 414, s. 1.) 

§ 89F-4. North Carolina Board for Licensing of Soil Scien- 
tists. 

(a) Creation; Membership. — The North Carolina Board for Licensing of 
Soil Scientists is created. The Board shall consist of seven members appointed 
as follows: 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

One member appointed by the Governor, who shall be a soil scientist 
employed by a federal or State agency. 
One member appointed by the Governor, who shall be a soil scientist 
employed by a local government agency. 
One member appointed by the Governor, who shall be a soil scientist 
employed by an institution of higher education. 
One member appointed by the General Assembly upon recommenda- 
tion of the Speaker of the House of Representatives, who shall be a soil 
scientist who is privately employed. 
One member appointed by the General Assembly upon recommenda- 
tion of the Speaker of the House of Representatives, who shall be a 
member of the public who is not a soil scientist. 
One member appointed by the General Assembly upon recommenda- 
tion of the President Pro Tempore of the Senate, who shall be a soil 
scientist who is privately employed. 
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(7) One member appointed by the General Assembly upon recommenda- 

tion of the President Pro Tempore of the Senate, who shall be a 
member of the public who is not a soil scientist. 

(b) Ex Officio Member. — In addition to the members of the Board appointed 

pursuant to subsection (a) of this section, the President of the Soil Science 

Society of North Carolina, or a member of the Society appointed by its 

President, shall serve as a nonvoting ex officio member of the Board. 

(c) Terms. — Members shall serve staggered terms of office of three years. 

No member shall serve more than six consecutive years without an interrup- 

tion in service of at least one year. The terms of office of members filling 

positions four and six shall expire on 30 June of years evenly divisible by three. 

The terms of office of members filling positions five and seven shall expire on 

30 June of years that follow by one year those years that are evenly divisible 

by three. The terms of office of members filling positions one, two, and three 

shall expire on 30 June of years that precede by one year those years that are 

evenly divisible by three. Terms shall expire as provided by this subsection 

except that members of the Board shall serve until their successors are 

appointed and duly qualified as provided by G.S 128-7. 

(d) Vacancies; Removal. — Vacancies in appointments shall be filled for the 

unexpired term. Vacancies in appointments made by the General Assembly 

shall be filled in accordance with G.S. 120-122. The Governor shall have the 

power to remove, in accordance with G.S 143B-13, any member appointed by 

the Governor. The General Assembly shall have the power to remove, in 

ST wet with G.S 143B-13, any member appointed by the General Assem- 

y. 
(e) Quorum. — A majority of the members of the Board appointed pursuant 

to subsection (a) of this section shall constitute a quorum for the transaction of 

business. 
(f) Compensation; Expenses. — Subject to the availability of funds, mem- 

bers of the Board may receive compensation for their services and be reim- 

bursed for expenses incurred in the performance of duties required by this 

Chapter at the rates prescribed in G.S. 138-5. (1995, c. 414, s. 1.) 

§ 89F-5. Powers and duties of the Board. 

(a) The Board shall: 
(1) Administer and enforce the provisions of this Chapter. 

(2) Elect from its membership a Chair, a Vice-Chair, and a Secretary- 

Treasurer. 
(3) Examine and pass on the qualifications of all applicants for licensing 

under this Chapter and issue a license to each successful applicant. 

(4) Hold at least two regular meetings each year. 

(5) Establish and receive fees as required by this Chapter. In establishing 

fees, the Board may provide for reduced fees or an exemption from 

fees for persons licensed under this Chapter who practice soil science 

for less than 15 days per calendar year. 
(6) Adopt rules that establish standards or approve reasonable standards 

for licensing and renewal of licenses of soil scientists, including 

adopting examination materials and accreditation standards of any 

recognized accrediting agency. 
(7) Establish reasonable standards for continuing professional education 

for soil scientists. No examination shall be required for a renewal of a 

license. 
(8) Submit two nominees to the appropriate appointing authority for each 

position to be filled on the Board. 
(9) Have any other powers and duties as are necessary to implement the 

provisions of this Chapter and adopt any rules needed to implement 

this Chapter. 
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(b) The Board may adopt a seal that may be affixed to all licenses issued by 
the Board. 

(c) The Secretary-Treasurer shall deposit funds received by the Board, 
except for the clear proceeds of civil penalties assessed pursuant to G.S. 
89F-20(b), in one or more funds in banks or other financial institutions 
carrying deposit insurance and authorized to do business in the State. Interest 
earned on funds may remain in the account and may be expended as 
authorized by the Board to carry out the provisions of this Chapter. The Board 
may authorize expenditures deemed necessary to carry out the provisions of 
this Chapter, and all expenses shall be paid upon the warrant of the 
Secretary-Treasurer. During any fiscal year, expenditures shall not exceed the 
revenues of the Board. 

The clear proceeds of civil penalties shall be remitted to the Civil Penalty 
and Forfeiture Fund in accordance with G.S. 115C-457.2. 

(d) The Board may employ the necessary personnel for the performance of 
its functions and shall fix their compensation within the limits of funds 
available to the Board. The Board may procure personal property in accor- 
dance with the provisions of Article 3 of Chapter 143 of the General Statutes. 

(e) The Board may adopt rules in accordance with Chapter 150B of the 
General Statutes and shall administer this Chapter in accordance with 
Chapter 150B of the General Statutes. (1995, c. 414, s. 1; 1998-215, s. 135.) 

§ 89F-6. Corporate, limited liability company, partner- 
ship, or sole proprietorship practice of soil 
science. 

A corporation organized under Chapter 55B of the General Statutes, a 
limited hability company organized under Chapter 57C of the General Stat- 
utes, a partnership, or a sole proprietorship may engage in the practice of soil 
science in this State. A licensed soil scientist shall be in responsible charge of 
all practice of soil science by the corporation, limited lability company, 
partnership, or sole proprietorship. (1995, c. 414, s. 1; 2000-115, s. 7.) 

§ 89F-7. Exemptions. 

(a) Except as provided in subsection (b) of this section, any person who 
practices or offers to practice soil science in this State is subject to the 
provisions of this Chapter. 

(b) The following are exempt from the provisions of this Chapter: 
(1) Persons engaged solely in teaching soil science or engaged solely in soil 

science research. 
(2) Officers and employees of the United States, the State, and units of 

local government who practice soil science solely in the capacity of 
their office or employment. 

(3) Officers and employees of companies engaged in the practice of soil 
science, when the officers and employees practice soil science solely in 
the capacity of their employment and who do not offer their services to 
the public for hire. (1995, c. 414, s. 1.) 

§ 89F-8. Limitations. 

This Chapter shall not prevent: 
(1) The practice of any profession or trade for which a license is required 

under any other law of this State. 
(2) Registered professional engineers from lawfully practicing soil me- 

chanics, foundation engineering, or other professional engineering 
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practices for which a license is required pursuant to Chapter 89C of 

the General Statutes. 
(3) Registered land surveyors licensed pursuant to Chapter 89C of the 

General Statutes from practicing surveying. 
(4) Architects licensed pursuant to Chapter 83A of the General Statutes 

or landscape architects licensed pursuant to Chapter 89A of the 

General Statutes from lawfully practicing architecture or landscape 

architecture. 
(5) Geologists licensed pursuant to Chapter 89E of the General Statutes 

from practicing geology. 
(6) The practice of soil science for 30 days or less in any calendar year by 

a person who is not a resident of this State and who has no established 

place of business in this State if the person: 
a. Is licensed to practice soil science in another state where the 

requirements for a license equal or exceed the requirements for 

licensure under this Chapter; 
b. Files a statement giving the person’s name, address, the license 

number, and issuing authority with the Board within 10 days of 

commencing the practice of soil science in this State; and 

c. Files a statement with the Board detailing the total time that the 

person engaged in the practice of soil science in the State within 

10 days of the day on which the practice of soil science 1s 

completed. 
(7) The practice of soil science by a person who is not a resident of this 

State and who has no established place of business in this State, the 

practice of soil science by a person who has become a resident of this 

State within the preceding 30 days, or the practice or an offer to 

practice soil science for more than 30 days in any calendar year by a 

person who is licensed as a soil scientist in another state, who meets 

the licensing requirements of this Chapter, and who has filed an 

application for a license with the Board and paid the application fee. 

The practice of soil science under this subdivision shall continue only 

until the Board acts on the application for licensure under this 

Chapter. 
(8) Soil sampling solely for the purpose of determining plant nutrient and 

lime application rates for gardening and agricultural purposes by 

persons who are not licensed soil scientists. (1995, c. 414, s. 1.) 

§ 89F-9. Applications. 

An application for a license as a soil scientist shall be made under oath, shall 

show the applicant’s education and a summary of the applicant’s professional 

work experience as a soil scientist, and shall show any other relevant criteria 

as determined by the Board. (1995, c. 414, s. 1.) 

§ 89F-10. Minimum qualifications. 

(a) To be eligible for a license as a soil scientist in this State, an applicant 

shall satisfy the following minimum qualifications: . 

(1) Be of good moral and ethical character as attested to by G) four letters 

of reference, two of which shall be written by licensed soil scientists or 

persons who are eligible for licensure under this Chapter, and (11) an 

agreement signed by the applicant to adhere to the Code of Profes- 

sional Conduct adopted pursuant to G.S. 89F-17. For purposes of this 

requirement, “good moral and ethical character” means character that 

tends to ensure faithful discharge of the duties of a licensed soil 

scientist. 
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(2) Hold at least a bachelor of science degree from an accredited college or 
university with a minimum of 30 semester hours or 45 quarter hours 
in agricultural, biological, physical, or earth sciences and at least 15 
semester hours or an equivalent number of quarter hours in soil 
science. The Board may adopt rules specifying combinations of edu- 
cation and experience that an applicant may substitute for a bachelor 
of science degree. 

(3) Successfully pass an examination established by the Board. The 
examination shall be designed to demonstrate whether the applicant 
has the necessary knowledge and requisite skill to exercise the 
responsibilities of the practice of soil science. 

(4) Subject to subsection (b) of this section, have at least three years of 
professional work experience as a soil scientist under the supervision 
of a licensed soil scientist, or a soil scientist who is eligible for 
licensure, under this Chapter, or a minimum of three cumulative 
years of professional work experience as a soil scientist in responsible 
charge of work satisfactory to the Board and in accordance with 
standards established by the Board by rule. 

(b) An applicant may substitute an advanced degree in soil science for a 
portion of the professional work experience requirement. The Board, in its 
discretion, may allow an applicant to substitute a masters degree in soil 
science for one year of professional work experience and to substitute a 
doctoral degree in soil science for two years of professional work experience. 
The Board, in its discretion, may allow an applicant to substitute experience 
gained through teaching upper level soil science courses at the college or 
university level or research in soil science for all or any portion of the 
professional work experience requirement if the Board finds the teaching or 
research to be equivalent to the responsible charge of work by a soil scientist. 

(c) The Board shall designate an applicant who meets all the requirements 
for a license under this Chapter except the professional work experience 
requirement as a soil scientist-in-training. A soil scientist-in-training may 
apply for a license upon completion of the professional work experience 
requirement. (1995, c. 414, s. 1.) 

§ 89F-11. Examinations. 

Examinations shall be formulated and conducted by the Board at the time 
and place as determined by the Board, and shall be held at least annually. 
(1995) cell 4s) 

§ 89F-12. Comity. 

A person who holds a license to engage in the practice of soil science on the 
basis of comparable licensing requirements issued to that person by a proper 
authority by another state, by a territory, or by a possession of the United 
States or the District of Columbia, and who, as determined by the Board, meets 
the requirements of this Chapter based upon verified evidence, may, upon 
application, be licensed without taking an examination pursuant to G.S. 
89F-10(a)(3). (1995, c. 414, s. 1.) 

§ 89F-13. Issuance, renewal, and replacement of licenses. 

(a) The Board shall issue a license to any applicant who has satisfactorily 
met the requirements of this Chapter including the payment of the license fee. 
A license shall be valid for the period of time established by the Board by rule. 
Each license shall state the full name of the registrant, shall have a serial 
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number, shall state the date on which the license expires, shall be signed by the 

Chair and Secretary-Treasurer of the Board, and shall bear the seal of the 

Board. The issuance of a license by the Board shall be prima facie evidence that 

the person named on the license is entitled to all the rights and privileges of a 

licensed soil scientist for the period the license remains in effect. 

(b) The Board shall renew the license of any licensee who continues to meet 

the requirements of this Chapter and who pays the renewal fee prior to the 

expiration of the license. The Board shall reinstate the license of any licensee 

whose license has expired, who continues to meet the requirements of this 

Chapter, and who pays the restoration fee. 
(c) If a license is lost, destroyed, or mutilated, the Board may issue a 

replacement license subject to rules adopted by the Board. (1995, c. 414, s. 1.) 

§ 89F-14. Seals; requirements. 

Upon the issuance of a license, each soil scientist shall obtain from the 

Secretary-Treasurer a seal bearing the licensee’s name and the legend “Li- 

censed Soil Scientist — State of North Carolina”. The Board shall ensure that 

the design of the seal is easily distinguished from other professional seals. All 

drawings, reports, or other soil science papers or documents involving the 

practice of soil science that are prepared or approved by a licensed soil scientist 

or a subordinate under his or her direction shall be signed by the soil scientist 

and impressed with the seal. The impression of the seal indicates his or her 

responsibility for the practice of soil science. (1995, c. AlAs, 1) 

§ 89F-15. Records. 

(a) The Board shall maintain a record of its proceedings and a register of all 

applications for licensure under this Chapter. For each applicant the register 

shall show: 
(1) The name, age, and home address of the applicant. 

(2) The date of application. 
(3) The applicant’s place of business. 
(4) The applicant’s education, professional work experience, and other 

qualifications. 
(5) Whether the applicant was required to take an examination. 

(6) Whether a license was issued to the applicant. 

(7) Whether the applicant is currently licensed. 

(8) The date and nature of any action by the Board with respect to the 

applicant or licensee. 
(9) Any other information that the Board determines to be necessary to 

meet the requirements of this Chapter or rules adopted pursuant to 

this Chapter. 
(b) The Board shall treat as confidential and not subject to disclosure, except 

to the extent required by law or by rule of the Board, individual applications, 

related information, and examination scores. (1995, c. 414, s. LBS) 

§ 89F-16. Roster of licensed soil scientists. 

The Secretary-Treasurer of the Board shall keep a record and shall publish 

annually a roster showing the names, places of business, and residence 

addresses of all soil scientists licensed under this Chapter. Copies of this roster 

shall be made available to the public upon request and payment of a 

reasonable fee, established by the Board, for copying. (1995, c. Aaa <i Vike) 

§ 89F-17. Code of Professional Conduct. 

The Board shall prepare and adopt by rule a Code of Professional Conduct 

that shall be made known in writing to every licensee and applicant for 
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licensing under this Chapter and that shall be published by the Board. 
Publication of the Code of Professional Conduct is due notice to all licensees of 
its contents. The Board may revise and amend this Code of Professional 
Conduct. Prior to adoption of any revision or amendments, all licensed 
members and the public shall receive due notice and an opportunity to be 
heard. (1995, c. 414, s. 1.) 

§ 89F-18. Complaints. 

Any person may file written charges of violations of this Chapter or any rules 
adopted pursuant to this Chapter with the Board against any licensee. Any 
charges or allegations shall be in writing, shall be sworn to by the person 
making them, and shall be filed with the Secretary-Treasurer of the Board. The 
Board shall investigate reasonably all valid complaints. (1995, c. 414, s. 1.) 

§ 89F-19. Prohibitions; unlawful acts. 

(a) It is unlawful for any person other than a licensed soil scientist or a 
subordinate under the soil scientist’s direction to conduct or participate in any 
practice of soil science or prepare any soil science reports, maps, or documents 
related to the public welfare or the safeguarding of life, health, property, or the 
environment. 

(b) It is unlawful for any person, including a soil scientist-in-training or a 
subordinate, to practice, or offer to practice, soil science in this State, or to use 
in connection with his or her name, otherwise assume, or advertise any title or 
description tending to convey the impression that he or she is a licensed soil 
scientist, unless that person has been duly licensed or is exempted under the 
provisions of this Chapter. 

(c) It is unlawful for anyone other than a licensed soil scientist to stamp or 
seal any soils-related plans, maps, reports, or other soils-related documents 
with the seal or stamp of a licensed soil scientist, or use in any manner the title 
“soil scientist”, unless that person is licensed under this Chapter. 

(d) It is unlawful for any person to affix his or her signature to, stamp, or 
seal any soils-related plans, maps, reports, or other soils-related documents 
after the license of the person has expired, been suspended, or revoked. 

(e) Itis unlawful for a licensed soil scientist to prepare plats and maps so as 
to engage in the practice of land surveying by a registered land surveyor, as 
defined in G.S. 89C-3, unless the licensed soil scientist is also a registered land 
surveyor, as defined in G.S 89C-3. 

(f) It is unlawful for a licensed soil scientist to engage in the design of 
engineering works and systems, as that phrase is used in G.S. 89C-3(6), unless 
the licensed soil scientist is also a registered professional engineer, as defined 
In’ Gon 69-31 995.114 14cm le) 

§ 89F-20. Disciplinary procedures. 

(a) The Board may, consistent with the provisions of Chapter 150B of the 
General Statutes, refuse to grant or to renew, suspend, or revoke the license of 
any person licensed under this Chapter who: 

(1) Violates the provisions of this Chapter or a rule adopted by the Board. 
(2) Has been convicted of a misdemeanor under this Chapter. 
(3) Has been convicted of a felony. 
(4) Has been found by the Board to have engaged in unprofessional 

conduct, dishonest practice, incompetence, fraud or deceit in obtain- 
ing a license, or who aids another person who obtains or attempts to 
obtain a license by fraud or deceit. 
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(b) In lieu of revoking a license, the Board may enter a probationary order 

and assess a civil penalty not to exceed one thousand dollars ($1,000). In 

determining the amount of a penalty under this section, the Board shall 

consider the following factors: 
(1) The degree and extent of harm to the natural resources of the State, to 

the public health, or to private property resulting from the violation. 

(2) The duration and gravity of the violation. 
(3) The effect on water quality. 
(4) The cost of rectifying the damage. 
(5) The cost to the State of enforcement procedures. 

(6) The prior record of the violator in complying or failing to comply with 

this eee te or a rule adopted pursuant to this Chapter. (1995, c. 414, 

sel. 

§ 89F-21. Reissuance of license. 

The Board may, by a vote of the quorum, reissue a license to any person 

whose license has been revoked if the Board finds, after written application by 

the applicant, that there is good cause to justify the reissuance of the license. 

(1995, c. 414, s. 1.) 

§ 89F-22. Misdemeanors. 

A person who does any of the following shall be guilty of a Class 2 

misdemeanor: 
(1) Willfully practices soil science or offers to practice soil science for any 

other person in this State without being licensed in accordance with 

the provisions of this Chapter. 
(2) Presents, or attempts to use as his or her own, the license or the seal 

of any other soil scientist. 
(3) Gives any false or forged evidence in the course of applying for a 

license under this Chapter. 
(4) Impersonates a licensed soil scientist. 

(5) Attempts to use an expired or revoked license, or practice at any time 

while the license is suspended or revoked. 

(6) Violates the provisions of this Chapter or rules adopted pursuant to 

this Chapter. (1995, c. 414, s. 1.) 

§ 89F-23. Injunctive relief. 

The Board may seek injunctive relief to enjoin and restrain any natural or 

corporate person from violating this Chapter. The Board shall not be required 

to post bond in connection with obtaining either provisional, preliminary, or 

permanent injunctive relief. (1995, c. 414, s. ik) 

§ 89F-24. Legal advisor. 

The Attorney General or his designee shall act as legal advisor to the Board. 

(1995, c. 414, s. 1.) 

§ 89F-25. Fees. 

The Board shall determine fees for the following services that shall not 

exceed the amounts specified in this section: 

Application $ 50.00 

Examination 25-00 
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License 85.00 

Renewal 85.00 

Restoration 110.00 

Replacement license 50.00 

Seal 30.00. 

(1995, c. 414, s. 1.) 

166 



Chapter 90. 

Medicine and Allied Occupations. 

Article 1. 

Practice of Medicine. 

Sec. 
90-1. North Carolina Medical Society incorpo- 

rated. 
90-2. Medical Board. 
90-2.1. Integrative medicine defined. 
90-3. Medical Society nominates Board. 
90-4. Board elects officers; quorum. 
90-5. Meetings of Board. 
90-6. Rules governing applicants for license, 

examinations, etc.; appointment 
of subcommittees. 

. Bond of secretary. 
-8. Officers may administer oaths, and sub- 

poena witnesses, records and 
other materials. 

Examination for license; scope; condi- 

tions and prerequisites. 
90-10. Provision in lieu of examination. 
90-11. Qualifications of applicant for license. 
90-12. Limited license; limited volunteer li- 

cense. 
90-12.1. Physician assistant limited volunteer 

license. 
90-12.2. Disasters and emergencies. 
90-13. When license without examination al- 

lowed. 
90-14. Revocation, suspension, annulment or 

denial of license. 
90-14.1. Judicial review of Board’s decision de- 

nying issuance of a license. 
90-14.2. Hearing before revocation or suspen- 

sion of a license. 
90-14.3. Service of notices. 
90-14.4. Place of hearings for revocation or 

suspension of license. 
90-14.5. Use of trial examiner or depositions. 
90-14.6. Evidence admissible. 
90-14.7. Procedure where person fails to re- 

quest or appear for hearing. 
90-14.8. Appeal from Board’s decision revoking 

or suspending a license. 
90-14.9. Appeal bond; stay of Board order. 
90-14.10. Scope of review. 
90-14.11. Appeal; appeal bond. 
90-14.12. Injunctions. 
90-14.13. Reports of disciplinary action by 

health care institutions; 1mmu- 

nity from liability. 
90-15. License fee; salaries, fees, and expenses 

of Board. 
90-15.1. Registration every year with Board. 
90-16. Board to keep record; publication of 

names of licentiates; transcript as 
evidence; receipt of evidence con- 
cerning treatment of patient who 

90-9. 

Sec. 
has not consented to public disclo- 

sure. 
90-17. [Repealed.] 
90-18. Practicing without license; practicing 

defined; penalties. 
90-18.1. Limitations on physician assistants. 
90-18.2. Limitations on nurse practitioners. 
90-18.2A. Physician assistants receiving, pre- 

scribing, or dispensing prescrip- 
tion drugs without charge or fee. 

90-18.3. Physical examination by nurse practi- 
tioners and physician assistants. 

90-18.4. Limitations on clinical pharmacist 
practitioners. 

90-19, 90-20. [Repealed.] 
90-21. Certain offenses prosecuted in superior 

court; duties of Attorney General. 

Article 1A. 

Treatment of Minors. 

Part 1. General Provisions. 

90-21.1. When physician may treat minor 
without consent of parent, guard- 
ian or person in loco parentis. 

90-21.2. “Treatment” defined. 
90-21.3. Performance of surgery on minor; ob- 

taining second opinion as to neces- 

sity. 
90-21.4. Responsibility, liability and immunity 

of physicians. 
90-21.5. Minor’s consent sufficient for certain 

medical health services. 

Part 2. Parental or Judicial Consent for 

Abortion. 

90-21.6. Definitions. 
90-21.7. Parental consent required. 

90-21.8. Procedure for waiver of parental con- 

sent. 

90-21.9. Medical emergency exception. 

90-21.10. Penalty. 

Article 1B. 

Medical Malpractice Actions. 

90-21.11. Definitions. 
90-21.12. Standard of health care. 
90-21.12A. Nonresident physicians. 

90-21.13. Informed consent to health care 

treatment or procedure. 

90-21.14. First aid or emergency treatment, 
liability limitation. 

90-21.15. Emergency treatment using auto- 
mated external defibrillator; im- 

munity. 
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Sec. 
90-21.16. Volunteer health care professionals; 

liability limitation. 

90-21.17. Portable do not resuscitate order. 
90-21.18. Medical directors; liability limita- 

tion. 

90-21.19. [Reserved.] 

Article 1C. 

Physicians and Hospital Reports. 

90-21.20. Reporting by physicians and hospi- 
tals of wounds, injuries and ill- 
nesses. 

90-21.20A. Reporting by physicians of pilots’ 
mental or physical disabilities or 
infirmities. 

90-21.21. [Repealed.] 

Article 1D. 

Peer Review. 

90-21.22. Peer review agreements. 
90-21.22A. Medical review and quality assur- 

90-21.23. 
ance committees. 

Election by State. 

Article 1E. 

Certificate of Public Advantage. 

90-21.24. 
90-21.25. 
90-21.26. 

90-21.27. 

90-21.28. 
90-21.29. 
90-21.30. 
90-21.31. 
90-21.32. 
90-21.33. 
90-21.34. 

90-21.35. 

90-21.36. 

Findings. 
Definitions. 

Certificate of public advantage; ap- 
plication. 

Procedure for review; standards for 

review. 

Issuance of a certificate. 
Objection by Attorney General. 
Record keeping. 
Review after issuance of certificate. 
Periodic reports. 
Right to judicial action. 
Fees for applications and periodic 

reports. 

Department and Attorney General 
authority. 

Effects of certificate of public advan- 
tage; other laws. 

90-21.37 through 90-21.40. [Reserved.] 

Article 1F. 

Psychotherapy Patient/Client Sexual 

90-21.41. 
90-21.42. 
90-21.43. 
90-21.44. 
90-21.45. 

90-21.46. 
90-21.47. 

Exploitation Act. 

Definitions. 

Action for sexual exploitation. 
Remedies. 

Scope of discovery. 
Admissibility of evidence of sexual 

history. 

Prohibited defense. 
Statute of limitations. 

Sec. 
90-21.48. Agreements to not pursue complaint 

before licensing entity void. 
90-21.49. [Reserved.] 

Article 1G. 

Health Care Liability. 

90-21.50. Definitions. 
90-21.51. Duty to exercise ordinary care; liabil- 

ity for damages for harm. 
90-21.52. No liability under this Article on the 

part of an employer or employer 
group organization that purchases 
coverage or assumes risk on be- 
half of its employees or a physi- 
cian or health care provider; lia- 
bility of State Health Plan under 
State Tort Claims Act. 

90-21.53. Separate trial required. 
90-21.54. Exhaustion of administrative reme- 

dies and appeals. 
90-21.55. External review decision. 
90-21.56. Remedies. 

Article 2. 

Dentistry. 

90-22. Practice of dentistry regulated in public 
interest; Article liberally con- 
strued; Board of Dental Examin- 

ers; composition; qualifications 
and terms of members; vacancies; 

nominations and elections; com- 

pensation; expenditures by Board. 
90-23. Officers; common seal. 
90-24. Quorum; adjourned meetings. 
90-25. Records and transcripts. 
90-26. Annual and special meetings. 
90-27. Judicial powers; additional data for 

records. 

90-28. Bylaws and regulations; acquisition of 
property. 

90-29. Necessity for license; dentistry defined; 
exemptions. 

90-29.1. Extraoral services performed for den- 
tists. 

90-29.2. Requirements in respect to written 
work orders; penalty. 

90-29.3. Provisional license. 
90-29.4. Intern permit. 

90-29.5. Instructor’s license. 
90-30. Examination and licensing of appli- 

cants; qualifications; causes for re- 

fusal to grant license; void l- 
censes. 

90-30.1. Standards for general anesthesia and 
enteral and parenteral sedation; 
fees authorized. 

90-31. Annual renewal of licenses. 
90-31.1. Continuing education courses 

quired. 
90-32. Contents of original license. 

res 
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Sec. 
90-33. Displaying license and current certifi- 

cate of renewal. 
Refusal to grant renewal! of license. 
Duplicate licenses. 
Licensing practitioners of other states. 
Certificate issued to dentist moving out 

of State. 
90-37.1. Limited volunteer dental license. 
90-38. Licensing former dentists who have 

moved back into State or resumed 
practice. 

90-39. Fees. 
90-40. Unauthorized practice; penalty. 
90-40.1. Enjoining unlawful acts. 
90-41. Disciplinary action. 
90-41.1. Hearings. 
90-42. Restoration of revoked license. 
90-43. Compensation and expenses of Board. 
90-44. Annual report of Board. 
90-45. [Repealed.] 
90-46. Filling prescriptions. 
90-47. [Repealed.] 
90-48. Rules and regulations of Board; viola- 

tion a misdemeanor. 
90-48.1. Free choice by patient guaranteed. 
90-48.2. Board agreements with special peer 

review organizations for impaired 

dentists. 
90-48.3. Board authority to include impaired 

dental hygienists in programs de- 
veloped for impaired dentists. 

90-48.4 through 90-48.6. [Reserved.] 

Article 2A. 

Dental Peer Review Protection Act. 

90-48.7. Title. 
90-48.8. Immunity of a member. 
90-48.9. Immunity of witnesses before dental 

peer review committee. 

90-48.10. Confidentiality of review organiza- 
tion’s proceedings and records. 

90-48.11. No limitation on previous privileges 
and immunities. 

Article 3. 

The Licensing of Mouth Hygienists to 
Teach and Practice Mouth Hygiene in 

Public Institutions. 

90-49 through 90-52. [Repealed.] 

Article 4. 

Pharmacy. 

90-34. 
90-35. 
90-36. 
90-37. 

Part 1. Practice of Pharmacy. 

90-53 through 90-75. [Recodified.| 
90-76. [Repealed.] 

Part 1A. Drug Product Selection. 

90-76.1 through 90-76.5. [Recodified.] 
90-76.6. [Repealed.] 

Part 2. Dealing in Specific Drugs Regulated. 

Sec. 
90-77 through 90-85.1. [Repealed.] 

Article 4A. 

North Carolina Pharmacy Practice Act. 

90-85.2. Legislative findings. 

90-85.3. Definitions. 
90-85.4. North Carolina Pharmaceutical Asso- 

ciation. 

90-85.5. Objective of Pharmaceutical Associa- 
tion. 

90-85.6. Board of Pharmacy; creation; mem- 
bership; qualification of members. 

90-85.7. Board of Pharmacy; selection; vacan- 
cies; commission; term; per diem; 

removal. 
90-85.8. Organization. 
90-85.9. Meetings. 
90-85.10. Employees; Executive Director. 
90-85.11. Compensation of employees. 
90-85.11A. Acquisition of real property; equip- 

ment; liability insurance. 
90-85.12. Executive Director to make investi- 

gations and prosecute. 
90-85.13. Approval of schools and colleges of 

pharmacy. 
90-85.14. Practical experience program. 
90-85.15. Application and examination for li- 

censure as a pharmacist; prereq- 
uisites. 

90-85.15A. Pharmacy technicians. 
90-85.16. Examination. 
90-85.17. (Effective until January 1, 2008) Li- 

cense renewal. 
90-85.17. (Effective January 1, 2008) License 

renewal. 
90-85.18. Approval of continuing education 

programs. 
90-85.19. Reinstatement. 
90-85.20. Licensure without examination. 

90-85.21. Pharmacy permit. 
90-85.21A. Applicability to out-of-state opera- 

tions. 
90-85.21B. Unlawful practice of pharmacy. 
90-85.22. Device and medical equipment per- 

mits. 
90-85.23. License and permit to be displayed. 

90-85.24. Fees collectible by Board. 
90-85.25. Disasters and emergencies. 
90-85.26. Prescription orders preserved. 
90-85.26A. Clinical pharmacist practitioners 

subcommittee. 

90-85.27. Definitions. 
90-85.28. Selection by pharmacists permissi- 

ble; prescriber may permit or pro- 
hibit selection; price limit on se- 
lected drugs. 

90-85.29. Prescription label. 
90-85.30. Prescription record. 
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Sec. 
90-85.31. Prescriber and pharmacist liability 

not extended. 
90-85.32. Rules pertaining to filling, refilling, 

transfer, and mail or common-car- 

rier delivery of prescription or- 
ders. 

90-85.33. Unit dose medication systems. 
90-85.34. Unique pharmacy practice. 
90-85.34A. Public health pharmacy practice. 

90-85.35. Availability of patient records. 
90-85.36. Availability of pharmacy records. 
90-85.37. Embargo. 
90-85.38. Disciplinary authority. 
90-85.39. Injunctive authority. 
90-85.40. Violations. 
90-85.41. Board agreements with special peer 

review organizations for impaired 
pharmacy personnel. 

90-85.42 through 90-85.44. [Reserved.] 

Article 4B. 

Pharmacy Quality Assurance Protection 
Act. 

90-85.45. Legislative intent. 
90-85.46. Definitions. 
90-85.47. Pharmacy quality assurance pro- 

gram required; limited liability; 
discovery. 

Article 5. 

North Carolina Controlled Substances 

Act. 

90-86. Title of Article. 
90-87. Definitions. 
90-88. Authority to control. 
90-89. Schedule I controlled substances. 
90-89.1. Treatment of controlled substance an- 

alogues. 
Schedule II controlled substances. 
Schedule III controlled substances. 
Schedule IV controlled substances. 
Schedule V controlled substances. 

90-94. Schedule VI controlled substances. 
90-95. Violations; penalties. 
90-95.1. Continuing criminal enterprise. 
90-95.2. Cooperation between  law-enforce- 

ment agencies. 

90-95.3. Restitution to law-enforcement agen- 
cies for undercover purchases; res- 
titution for drug analyses; restitu- 
tion for seizure and cleanup of 
clandestine laboratories. 

90-95.4. Employing or intentionally using mi- 
nor to commit a drug law viola- 
tion. 

90-95.5. Civil liability — employing a minor to 
commit a drug offense. 

90-95.6. Promoting drug sales by a minor. 
90-95.7. Participating in a drug violation by a 

minor. 

90-90. 
90-91. 
90-92. 
90-93. 

Sec. 
90-96. Conditional discharge and expunction 

of records for first offense. 
90-96.01. Drug education schools; responsibil- 

ities of the Department of Health 
and Human Services; fees. 

90-96.1. Immunity from prosecution for mi- 
nors. 

90-97. Other penalties. 
90-98. Attempt and conspiracy; penalties. 
90-99. Republishing of schedules. 
90-100. Rules. 
90-101. Annual registration and fee to engage 

in listed activities with controlled 
substances; effect of registration; 
exceptions; waiver; inspection. 

90-102. Additional provisions as to registra- 
tion. 

90-102.1. Registration of persons requiring 
limited use of controlled sub- 
stances for training purposes in 
certain businesses. 

Revocation or suspension of registra- 
tion. 

Records of registrants or practitioners. 
Order forms. 
Prescriptions and labeling. 
Prescriptions, stocks, etc., open to in- 

spection by officials. 
90-108. Prohibited acts; penalties. 
90-109. Licensing required. 
90-109.1. Treatment. 
90-110. Injunctions. 
90-111. Cooperative arrangements. 

90-112. Forfeitures. 
90-112.1. Remission or mitigation of forfei- 

tures; possession pending trial. 
90-113. [Repealed.| 
90-113.1. Burden of proof; liabilities. 
90-113.2. Judicial review. 
90-113.3. Education and research. 
90-113.4, 90-113.4A. [Repealed.] 
90-113.5. State Board of Pharmacy, North 

Carolina Department of Justice 
and peace officers to enforce Arti- 
cle. 

90-113.6. Payments and advances. 
90-113.7. Pending proceedings. 
90-113.8. Continuation of regulations. 

Article 5A. 

North Carolina Toxic Vapors Act. 

90-113.8A. Title. 
90-113.9. Definitions. 

90-113.10. Inhaling fumes for purpose of caus- 
ing intoxication. 

Possession of substances. 
Sale of substance. 

Violation a misdemeanor. 

Conditional discharge and expunc- 
tion of records for first offenses. 

90-113.15 through 90-113.19. [Reserved.] 

90-103. 

90-104. 
90-105. 
90-106. 
90-107. 

90-113.11. 
90-113.12. 
90-113.13. 
90-113.14. 
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90-113.20. 
90-113.21. 
90-113.22. 
90-113.23. 

90-113.24. 
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Article 5B. 

Drug Paraphernalia. 

Title. 
General provisions. 
Possession of drug paraphernalia. 
Manufacture or delivery of drug 
paraphernalia. 

Advertisement of drug parapherna- 
ha. 

90-113.25 through 90-113.29. [Reserved.] 

Article 5C. 

North Carolina Substance Abuse 

Professional Practice Act. 

90-113.30. 
90-113.31. 

Declaration of purpose. 
[Repealed.] 

90-113.31A. Definitions. 
90-113.31B. Scope of practice. 
90-113.32. 
90-113.33. 

Board; composition; voting. 
Board; powers and duties. 

90-113.33A. Officers may administer oaths, 
and subpoena witnesses, records, 
and other materials. 

90-113.34. Records to be kept; copies of 
records. 

90-113.35. Disposition of funds. 
90-113.36. Credentials. 
90-113.37. [Repealed.] 
90-113.37A. Renewal of credential; lapse. 
90-113.38. 
90-113.39. 
90-113.40. 

Maximums for certain fees. 

Standards for credentials. 
Requirements for certification and 
licensure. 

90-113.40A. Requirements for registration. 
90-113.40B. Applicant supervision. 

90-113.41. Examination. 

90-113.41A. Deemed status. 
90-113.41B. Change of name or address. 

90-113.42. 
90-113.43. 

90-113.44. 
90-113.45. 
90-113.46. 

Violations; exemptions. 
Illegal practice; misdemeanor pen- 

alty. 
Grounds for disciplinary action. 
Enjoining illegal practices. 
Application of requirements of Arti- 

Sec. 
90-113.53. (Effective January 15, 2006) Pseu- 

doephedrine transaction limits. 
90-113.54. (Effective January 15, 2006) Post- 

ing of signs. 
90-113.55. (Effective January 15, 2006) Train- 

ing of employees. 
90-113.56. (Effective January 15, 2006) Penal- 

ties. 
90-113.57. (Effective January 15, 2006) Immu- 

nity. 
90-113.58. Commission authority to control 

pseudoephedrine products. 
90-113.59. Commission development of em- 

ployee training programs. 
90-113.60. (Effective January 15, 2006) Pre- 

emption. 
90-113.61 through 90-113.69. [Reserved.| 

Article 5E. 

North Carolina Controlled Substances 

90-113.70. 
90-113.71. 
90-113.72. 
90-113.73. 

90-113.74. 
90-113.75. 

90-113.76. 

Reporting System Act. 

Short title. 
Legislative findings and purpose. 
Definitions. 
Requirements for controlled sub- 
stances reporting system. 

Confidentiality. 
Civil penalties; other remedies; im- 
munity from liability. 

Commission for Mental Health, De- 
velopmental Disabilities, and 
Substance Abuse Services to adopt 
rules. 

Article 6. 

Optometry. 

90-114. Optometry defined. 
90-115. Practice without registration unlaw- 

ful: 

90-115.1. Acts not constituting the unlawful 
practice of optometry. 

90-116. Board of Examiners in Optometry. 

90-117. Officers; common seal. 

SO sulle Goals Quorum; adjourned meetings. 

cle. 
90-113.46A. Criminal history record checks of 

applicants for registration, certifi- 
cation, or licensure. 

90-113.47. [Repealed.] 
90-113.48, 90-113.49. [Reserved.] 

Article 5D. 

Control of Methamphetamine 
Precursors. 

90-113.50. (Effective January 15, 2006) Title. 
90-113.51. (Effective January 15, 2006) Defini- 

tions. 
90-113.52. (Effective January 15, 2006) Pseu- 

doephedrine: restrictions on sales. 

90-117.2. Records and transcripts. 
99-117.3. Annual and special meetings. 
90-117.4. Judicial powers; additional data for 

90=1177/-5: 

records. 
Bylaws and regulations. 

90-118. Examination and licensing of appli- 

90 -wiSal. 
90-118.2. 

90-118.3. 
90-118.4. 

iva 

cants; qualifications; causes for re- 
fusal to grant license; void lh- 
censes; educational requirements 
for prescription and use of phar- 
maceutical agents. 

Contents of original license. 
Displaying license and current certif- 

icate of renewal. 
Refusal to grant renewal of license. 

Duplicate licenses. 
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Sec. 
90-118.5. Licensing practitioners 

states. 

90-118.6. Certificate issued to optometrist 
moving out of State. 

90-118.7. Licensing former optometrists who 
have moved back into State or 
resumed practice. 

90-118.8, 90-118.9. [Repealed.] 
90-118.10. Annual renewal of licenses. 
90-118.11. Unauthorized practice; penalty for 

violation of Article. 
90-119. Persons in practice before passage of 

statute. 

90-120, 90-121. [Repealed.] 
90-121.1. Board may enjoin illegal practices. 
90-121.2. Rules and regulations; discipline, 

suspension, revocation and re- 
grant of certificate. 

90-121.3. Hearings. 
90-121.4. Restoration of revoked license. 
90-122. Compensation and expenses of Board. 
90-123. Fees. 
90-123.1. Continuing education courses re- 

quired. 
90-124. Rules and regulations of Board; viola- 

tion a misdemeanor. 
90-125. Practicing under other than own name 

or as a Salaried or commissioned 
employee. 

90-126, 90-126.1. [Repealed.] 
90-127. Application of Article. 
90-127.1. Free choice by patient guaranteed. 
90-127.2. Filling prescriptions. 
90-127.3. Copy of prescription furnished on re- 

quest. 

90-128. [Repealed.] 

Article 6A. 

Optometry Peer Review. 

of other 

90-128.1. Peer review agreements. 

90-128.2 through 90-128.6 [Reserved.] 

Article 7. 

Osteopathy. 

90-129. 
90-130. 

Osteopathy defined. 
Board of Examiners; membership; of- 

ficers; meeting. 
Educational requirements, examina- 

tion and certification of appli- 
cants. 

When examination dispensed with; 
temporary permit; annual regis- 
tration. 

Fees held by Board; salaries; payment 
of expenses. 

Subject to State and municipal regula- 
tions. 

[Repealed.] 
Refusal, revocation or suspension of 

license; misdemeanors. 

90-131. 

90-132. 

90-133. 

90-134. 

90-135. 
90-136. 

Sec. 
90-137. Restoration of revoked license. 
90-138. Objects of North Carolina Osteopathic 

Society. 

Article 8. 

Chiropractic. 

90-139. Creation and membership of Board of 
Examiners. 

Selection of chiropractic members of 
Board. 

Organization; quorum. 
Rules and regulations. 
Definitions of chiropractic; examina- 

tions; educational requirements. 
90-143.1. Applicants licensed in other states. 
90-143.2. Certification of diagnostic imaging 

technicians. 
Meetings of Board of Examiners. 
Grant of license. 
Graduates from other states. 
Practice without license a misde- 

meanor; injunctions. 
Records of Board. 
Application fee. 

90-150. [Repealed.] 
90-151. Extent and limitation of license. 
90-151.1. Selling nutritional supplements to 

patients. 
90-152. [Repealed.] 
90-153. Licensed chiropractors may practice in 

public hospitals. 
90-154. Grounds for professional discipline. 
90-154.1. Collection of certain fees prohibited. 
90-154.2. Unethical conduct. 
90-154.38. Acceptable care in the practice of 

chiropractic. 
90-155. Annual fee for renewal of license. 
90-156. Pay of Board and authorized expendi- 

tures. 

90-157. Chiropractors subject to State and mu- 
nicipal regulations. 

90-157.1. Free choice by patient guaranteed. 
90-157.2. Chiropractor as expert witness. 
90-157.3. Ownership of chiropractic practices 

limited. 

90-140. 

90-141. 
90-142. 
90-143. 

90-144. 
90-145. 
90-146. 
90-147. 

90-148. 
90-149. 

Article 9. 

Nurse Practice Act. 

90-158 through 90-171.18. [Recodified.] 

Article 9A. 

Nursing Practice Act. 

DO-P eld: 
90-171.20. 
DOS ile Zale 

Legislative findings. 

Definitions. 
Board of Nursing; composition; se- 
lection; vacancies; qualifications; 

term of office; compensation. 
Officers. 
Duties, powers, and meetings. 

90-171.22: 
90-171.23. 

HE2 



Sec. 

90-171.24. 

90-171.25. 
90-171.26. 

OL i 27. 

90-171.28. 

90-171.29. 

90-171.30. 
DORI 13 ds 
90-171.32. 

90-171.33. 
90-171.34. 
90-171.35. 
90-171.36. 
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Executive director. 
Custody and use of funds. 
The Board may accept contribu- 
tions, etc. 

Expenses payable from fees col- 
lected by Board. 

Nurses registered under previous 
law. 

Qualifications of applicants for ex- 
amination. 

Licensure by examination. 
Reexamination. 
Qualifications for license as a regis- 
tered nurse or a licensed practical 
nurse without examination. 

Temporary license. 
Licensure renewal. 
Reinstatement. 
Inactive list. 

90-171.36A. Retired nurse status; reinstate- 

OO Wile (. 

90-171.38. 
90-171.39. 
90-171.40. 
90-171.41. 

90-171.42. 
90-171.43. 

ment. 
Revocation, discipline, suspension, 
probation, or denial of licensure. 

Standards for nursing programs. 
Approval. 
Ongoing approval. 
Baccalaureate in nursing candidate 
credits. 

Continuing education programs. 
License required. 

90-171.43A. Mandatory employer verification 

90-171.44. 
90-171.45. 
90-171.46. 
90-171.47. 
90-171.48. 

90-171.49. 

of licensure status. 
Prohibited acts. 
Violation of Article. 
Injunctive authority. 
Reports: immunity from suit. 
Criminal history record checks of 
applicants for licensure. 

[Reserved. | 

Article 9B. 

Information and Financial Assistance for 

Nursing Students and Inactive Nurses. 

90-171.50. 

90-171.51. 

90-171.52. 

90-171.53. 

90-171.54. 

Existing scholarship and loan infor- 
mation to be consolidated and 
published. 

Emergency Financial Assistance 
Fund. 

Nursing licensing exam follow-up 
assistance. 

Area Health Education Centers 
publicity programs. 

[Repealed.] 

Article 9C. 

Nurses Aides Registry Act. 

O0-171.59. 
90-171.56. 

Nurses Aides Registry. 
(Effective July 1, 2006) Medication 
aide requirements. 

90-171.57 through 90-171.59. [Reserved.] 

Article 9D. 

Nursing Scholars Program. 

Sec: 

90-171.60. 

90-171.61. 

90-171.62. 

North Carolina Nursing Scholars 
Commission established; member- 

ship. 
Nursing Scholars Program estab- 
lished; administration. 

Terms of loans; receipt and dis- 
bursement of funds. 

90-171.63, 90-171.64. [Reserved.] 

Article 9E. 

Need-Based Nursing Scholarships. 

90-171.65. Need-based nursing scholarships 
fund. 

90-171.66 through 90-171.69. [Reserved.] 

Article 9F. 

North Carolina Center for Nursing. 

90-171.70. 

SOIT ART AG 

QO Ae TZ: 

North Carolina Center for Nursing; 
establishment; goals. 

North Carolina Center for Nursing; 
governing board. 

North Carolina Center for Nursing; 
State support. 

90-171.73 through 90-171.79. [Reserved.] 

Article 9G. 

Nurse Licensure Compact. 

90-171.80. 

90-171.81. 

90-171.82. 
90-171.83. 

90-171.84. 

90-171.85. 

90-171.86. 

90-1718. 

90-171.88. 

9021/1739: 

90217190: 
O0=h 7 1 Or 

90°171.92. 
DOr 293. 
90-171.94. 

Entering into Compact. 
Findings. and declaration of pur- 

pose. 
Definitions. 
General provisions and jurisdiction. 
Application for licensure in a party 

state. 

Adverse actions. 

Current significant 
information. 

Additional authority of party state 
nursing licensing boards. 

Coordinated licensure information 

system. 

Compact administration and inter- 
change of information. 

Immunity. 

Effective date, 

amendment. 
Dispute resolution. 
Construction and severability. 
Applicability of compact. 

investigative 

withdrawal, and 

Article 10. 

Midwives. 

90-172 through 90-178. |Repealed.| 
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Article 10A. 

Practice of Midwifery. 

Sec. 
90-178.1. 

90-178.2. 

90-178.3. 

90-178.4. 

90-178.5. 

90-178.6. 

Title. 
Definitions. 
Regulation of midwifery. 
Administration. 
Qualifications for approval. 
Denial, revocation or suspension of 

approval. 
Enforcement. 

Article 11. 

Veterinarians. 

90-179. Purpose of Article. 
90-180. Title. 
90-181. Definitions. 
90-181.1. Practice facility names and levels of 

service. 
North Carolina Veterinary Medical 

Board; appointment, membership, 

organization. 

Meeting of Board. 
Compensation of the Board. 
General powers of the Board. 

90-186. Special powers of the Board. 
90-187. Application for license; qualifications. 
90-187.1. Examinations. 
90-187.2. Status of persons 

censed. 
Applicants licensed in other states. 
Temporary permit. 
License renewal. 
Veterinary technicians and veteri- 

nary employees. 
Abandonment of animals; notice to 

90-178.7. 

90-182. 

90-183. 
90-184. 
90-185. 

previously  li- 

90-187.3. 
90-187.4. 
90-187.5. 
90-187.6. 

90-187.7. 

Sec. 
90-202.4. Board of Podiatry Examiners; terms 

of office; powers; duties. 
Applicants to be examined; examina- 

tion fee; requirements; temporary 
licenses. 

Examinations; subjects; certificates. 
Applicants licensed in other states. 
Revocation of certificate; grounds for; 

suspension of certificate. 
Fees for certificates and examina- 

tions; compensation of Board. 
90-202.10. Annual fee; cancellation or renewal 

of license. 
90-202.11. Continuing education courses re- 

quired. 
90-202.12. Free choice by patient guaranteed. 
90-202.13. Injunctions. 
90-202.14. Not applicable to physicians. 

90-202.5. 

90-202.6. 
90-202.7. 
90-202.8. 

90-202.9. 

Article 13. 

Embalmers and Funeral Directors. 

90-203 through 90-210.17. [Recodified.] 

Article 13A. 

Practice of Funeral Service. 

90-210.18. [Repealed.] 
90-210.18A. Board of Funeral Service created; 

90-210.19. 
90-210.20. 
90-210.21. 
90-210.22. 
90-210.23. 
90-210.24. 
90-210.25 

qualifications; vacancies; removal. 
Board members’ oath of office. 
Definitions. 
[Repealed.] 
Required meetings of the Board. 
Powers and duties of the Board. 
Inspector. 
Licensing. 

90-187.8. 
J0MS 779: 
90-187.10. 

90-187.11. 

90-187.12. 
90-187.13. 
90-187.14. 

90-187.15. 

owner; relief from liability for dis- 
posal; “abandoned” defined. 

Discipline of licensees. 
Reinstatement. 
Necessity for license; certain prac- 
tices exempted. 

Partnership, corporate, or sole pro- 
prietorship practice. 

Unauthorized practice; penalty. 
Injunctions. 
Veterinary faculty certificates and 
zoo veterinary certificates. 

Board agreement for programs for 
impaired veterinary personnel. 

Article 12. 

Podiatrists. 

90-188 through 90-202.1. [Recodified.] 

90-202.2. 
90-202.3. 

Article 12A. 

Podiatrists. 

“Podiatry” defined. 
Unlawful to practice unless regis- 

tered. 

90-210.25A. [Recodified.] 

90-210.26. Good moral character. 

90-210.27. [Repealed.| 
90-210.27A. Funeral establishments. 

90-210.28. Fees. 

90-210.29. Students. 

90-210.29A. Identification of bodies before 
burial or cremation. 

Article 13B. 

Funeral and Burial Trust Funds. 

90-210.30 through 90-210.39. [Repealed.] 

Articles 13C. 

90-210.40 through 90-210.54. [Recodified. ] 

90-210.55 through 90-210.59. [Reserved.] 

Article 13D. 

Preneed Funeral Funds. 

90-210.60. Definitions. 
90-210.61. Deposit or application of preneed 

funeral funds. 
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Sec. 

90-210.62. 

90-210.63. 
90-210.64. 

90-210.65. 
90-210.66. 
90-210.67. 
90-210.68. 

90-210.69. 

90-210.70. 
90-210.71. 
90-210.72. 

90-210.73. 
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Types of preneed funeral contracts; 
forms. 

Substitution of licensee. 

Death of preneed funeral contract 
beneficiary; disposition of funds. 

Refund of preneed funeral funds. 

Recovery fund. 

Application for license. 

Licensee’s books and records; notice 

of transfers, assignments and ter- 
minations. 

Rulemaking; enforcement of Arti- 
cle; judicial review; determination 

of penalty amount. 
Penalties. 
Nonregulation of insurance sales. 
Nonapplication to certain funeral 
contracts. 

Not public record. 
90-210.74 through 90-210.79. [Reserved.] 

Article 13E. 

Mutual Burial Associations. 

90-210.80. 
90-210.81. 

90-210.82. 

90-210.83. 
90-210.84. 

90-210.85. 
90-210.86. 

90-210.87. 

90-210.88. 

90-210.89. 

90-210.90. 

90-210.91. 

90-210.92. 

90-210.93. 

90-210.94. 

D0 210-99. 

90-210.96. 
90-210.97. 

Duties of Board; meetings. 
Requirements as to rules and by- 
laws. 

Limitation of soliciting agents; li- 
censing and qualifications; officers 
exempt from license; issuance of 
membership certificates. 

Assessments against associations. 
Unlawful to operate without writ- 
ten authority of Board. 

Revocation of license. 
Deposit or investment of funds of 
mutual burial associations. 

Unclaimed funds of defunct burial 
association. 

Penalty for failure to operate in 
substantial compliance with by- 
laws. 

Penalty for wrongfully inducing 
person to change membership. 

Penalty for making false and fraud- 
ulent entries. 

Accepting applications without col- 
lecting fee and first assessment. 

Removal of secretary-treasurer for 
failure to maintain proper 
records. 

Free services; failure to make 

proper assessments, etc., made a 
misdemeanor. 

Right of appeal upon revocation or 
suspension of license. 

Bond of secretary or secretary-trea- 
surer of burial associations. 

Assessments. 
Making false or fraudulent state- 
ment a misdemeanor. 

Sec. 

90-210.98. Statewide organization of associa- 
tions. 

90-210.99. Article deemed exclusive authority 

90-210.100. 

90-210.101. 

90-210.102. 

90-210.103. 

90-210.104. 

90-210.105. 

90-210.106. 

90-210.107. 

for organization, etc., of mutual 

burial associations. 

Operation of association in viola- 
tion of law prohibited. 
Member in armed forces failing to 
pay assessments; reinstatement. 

Hearing by Board of dispute over 
hability for funeral benefits; ap- 
peal. 
Board authorized to subpoena wit- 

nesses, administer oaths and com- 

pel attendance at hearings. 
Authority of Board to examine fi- 
nancial records. 

Board authorized to freeze certain 
funds of Association. 
Authority of foreign or domestic 
mutual burial association or do- 
mestic or foreign insurance com- 

pany to purchase, merge or consol- 
idate with North Carolina mutual 

burial associations. 

Acquisition, merger, dissolution, 

and liquidation of mutual burial 

associations. 

90-210.108 through 90-210.119. [Reserved.] 

90-210.120. 

90-210.121. 
90-210.122. 

90-210.123. 
90-210.124. 

90-210.125. 
90-210.126. 

90-210.127. 

90-210.128. 
90-210.129. 

90-210.130. 

90-210.131. 
90-210.132. 

90-210.133. 
90-210.134. 

Article 13F. 

Cremations. 

Short title. 
Definitions. 
Crematory Authority established. 

Licensing and inspection. 
Authorizing agent. 
Authorization to cremate. 

Preneed cremation arrangements. 

Record keeping. 
Cremation containers. 

Cremation procedures. 
Final disposition of cremated re- 

mains. 

Limitation of liability. 

Fees. 
Crematory licensee rights. 

Rulemaking, applicability, viola- 
tions, and prohibitions of Article. 

Article 14. 

Cadavers for Medical Schools. 

90-211 through 90-216. [Repealed.] 

Article 14A. 

Bequest of Body or Part Thereof. 

90-216.1 through 90-216.5. [Repealed.] 
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Article 14B. 

Disposition of Unclaimed Bodies. 

Sec. 
90-216.6 through 90-216.11. [Repealed.] 

Article 14C. 

Final Disposition or Transportation of 
Deceased Migrant Farm Workers and 

Their Dependents. 

90-216.12. [Repealed.] 

Article 15. 

Autopsies. 

90-217 through 90-220. [Repealed.] 

Article 15A. 

Uniform Anatomical Gift Act. 

90-220.1 through 90-220.11. [Repealed.] 

Article 15B. 

Blood Banks. 

90-220.12. Supervision of licensed physician 
required; penalty for violation. 

90-220.13. Selection of donors; due care re- 

quired. 
90-220.14. Inapplicability. 

Article 16. 

Dental Hygiene Act. 

90-221. Definitions. 
90-222. Administration of Article. 
90-223. Powers and duties of Board. 
90-224. Examination. 
90-224.1. Licensure by credentials. 
90-225. License issue and display. 
90-225.1. Continuing education courses re- 

quired. 
Provisional license. 
Renewal certificates. 
Renewal of license. 
Disciplinary measures. 
Certificate upon transfer to another 

state. 

Opportunity for licensee or applicant 
to have hearing. 

90-232. Fees. 
90-233. Practice of dental hygiene. 
90-233.1. Violation a misdemeanor. 

90-226. 
90-227. 
90-228. 
90-229. 
90-230. 

90-231. 

Article 17. 

Dispensing Opticians. 

90-234. Necessity for certificate of registration. 
90-235. Definition. 

90-236. What constitutes practicing as a dis- 
pensing optician. 

90-236.1. Requirements for filling contact lens 
prescriptions. 

Sec. 

90-237. 

90-238. 

Qualifications for dispensing opticians. 
North Carolina State Board of Opti- 

cians created; appointment and 
qualification of members. 

Organization, meetings and powers of 
Board. 

Examination. 
Waiver of written examination re- 

quirements. 
(Repealed. | 
Registration of places of business, ap- 

prentices. 
Display, use, and renewal of license of 

registration. 
Collection of fees. 
Fees. 
[Repealed.] 
Compensation and expenses of Board 

members and secretary. 
90-249. Powers of the Board. 
90-249.1. Disciplinary actions. 
90-250. Sale of optical glasses. 
90-251. Licensee allowing unlicensed person to 

use his certificate or license. 
Engaging in practice without license. 
Exemptions from Article. 

90-254. General penalty for violation. 
90-255. Rebates. 
90-255.1. Sale of flammable frames. 

Article 18. 

Physical Therapy. 

90-256 through 90-270. [Recodified.] 

Article 18A. 

Psychology Practice Act. 

90-270.1. Title; purpose. 
90-270.2. Definitions. 
90-270.3. Practice of medicine and optometry 

not permitted. 
90-270.4. Exemptions to this Article. 
90-270.5. Apphcation; examination; supervi- 

sion; provisional and temporary 
licenses. 

90-270.6. Psychology Board; appointment; 
term of office; composition. 

90-270.7. Qualifications of Board members; re- 
moval of Board members. 

90-270.8. Compensation of members;  ex- 
penses; employees. 

90-270.9. Election of officers; meetings; adop- 
tion of seal and appropriate rules; 
powers of the Board. 

90-270.10. Annual report. 

90-239. 

90-240. 
90-241. 

90-242. 
90-243. 

90-244. 

90-245. 
90-246. 
90-247. 
90-248. 

90-252. 
90-253. 

90-270.11. Licensure; examination; foreign 
graduates. 

90-270.12. [Repealed.] 
90-270.13. Licensure of psychologists licensed 

or certified in other jurisdictions; 
licensure of diplomates of the 
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Sec. 
American Board of Professional 
Psychology; reciprocity. 

90-270.14. Renewal of licenses; duplicate or 
replacement licenses. 

90-270.15. Denial, suspension, or revocation of 
lhceenses and health services pro- 
vider certification, and other dis- 

ciplinary and remedial actions for 
violations of the Code of Conduct; 

relinquishing of license. 
90-270.16. Prohibited acts. 
90-270.17. Violations and penalties. 
90-270.18. Disposition and schedule of fees. 
90-270.19. Injunctive authority. 
90-270.20. Provision of health services; certifi- 

cation as health services provider. 
90-270.21. Ancillary services. 
90-270.22, 90-270.23. [Reserved.] 

Article 18B. 

Physical Therapy. 

90-270.24. Definitions. 
90-270.25. Board of Examiners. 
90-270.26. Powers of the Board. 
90-270.27. Records to be kept; copies of record. 
90-270.28. Disposition of funds. 
90-270.29. Qualifications of applicants for ex- 

amination; application; fee. 
90-270.30. Licensure of foreign-trained physi- 

cal therapists. 
90-270.31. Certificates of licensure. 
90-270.32. Renewal of license; lapse; revival. 
90-270.33. Fees. 
90-270.34. Exemptions from licensure; certain 

practices exempted. 
90-270.35. Unlawful practice. 
90-270.36. Grounds for disciplinary action. 
90-270.37. Enjoining illegal practices. 
90-270.38. Title. 
90-270.39. Osteopaths, chiropractors, and po- 

diatrists not restricted. 
90-270.40 through 90-270.44. [Reserved.] 

Article 18C. 

Marriage and Family Therapy Licensure. 

90-270.45. Title of Article. 
90-270.46. Policy and purpose. 
90-270.47. Definitions. 

90-270.48. Prohibited acts. 
90-270.48A. Exemptions. 
90-270.48B. [Repealed.] 
90-270.49. North Carolina Marriage and Fam- 

ily Therapy Licensure Board. 
Appointment and qualification of 
Board members. 

Powers and duties. 
License application. 
[Repealed.| 
Requirements for license. 
Examinations. 

90-270.50. 

90-270.51. 
90-270.52. 
90-270.53. 
90-270.54. 
90-270.55. 

Sec. 
90-270.55A. Temporary license. 
90-270.56. Reciprocal licenses. 
90-270.57. Fees. 
90-270.58. Renewal of license. 
90-270.58A. Reinstatement after expiration. 
90-270.58B. Inactive status. 
90-270.58C. Continuing education 

ments. 

90-270.59. Disposition of funds. 
90-270.60. Denial, revocation, or suspension of 

license. 
90-270.61. Penalties. 
90-270.62. Injunction. 
90-270.63, 90-270.64. [Reserved.] 

Article 18D. 

Occupational Therapy. 

90-270.65. Title. 
90-270.66. Declaration of purpose. 
90-270.67. Definitions. 
90-270.68. Establishment of Board, terms, va- 

cancies, removal, meetings, com- 

pensation. 
90-270.69. Powers and duties of the Board. 
90-270.70. Requirements for licensure. 

90-270.71. [Repealed.] 
90-270.72. Exemption from requirements. 
90-270.73. Issuance of license. 
90-270.74. (Expires October 1, 2007) Limited 

permits. 
90-270.75. Renewal of license. 
90-270.76. Suspension, revocation and refusal 

to renew license. 
90-270.77. Fees. 
90-270.78. False representation of license pro- 

hibited. 
90-270.79. Violation a misdemeanor. 
90-270.80. Injunctions. 
90-270.80A. Civil penalties, disciplinary costs. 
90-270.81. Persons and practices not affected. 

require- 

Article 19. 

Sterilization Operations. 

90-271. Operation lawful upon request of mar- 
ried person or person over 18. 

Operation on unmarried minor. 
[Repealed.] 
No liability for nonnegligent perfor- 

mance of operation. 
Article does not affect duty of guardian 

to obtain order permitting guard- 
ian to consent to sterilization of a 
mentally ill or mentally retarded 

ward. 

90-272. 
90-273. 
90-274. 

90-275. 

Article 20. 

Nursing Home Administrator Act. 

90-275.1. Title. 

90-276. Definitions. 
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Sec. 

90-277. 
90-278. 
90-279. 
90-280. 

Composition of Board. 
Qualifications for licensure. 
Licensing function. 
Fees; display of license; duplicate li- 

cense; inactive list. 

Collection of funds. 
[Repealed.] 
Organization of Board; compensation; 

employees and services. 
90-284. Exclusive jurisdiction of Board. 
90-285. Functions and duties of the Board. 
90-285.1. Suspension, revocation or refusal to 

issue a license. 
90-286. Renewal of license. 
90-287. Reciprocity with other states. 
90-288. Misdemeanor. 
90-288.01 through 90-288.09. [Reserved.] 

Article 20A. 

Assisted Living Administrator Act. 

90-288.10. Title. 
90-288.11. Purpose. 
90-288.12. Certification required; exemptions. 
90-288.13. Definitions. 
90-288.14. Assisted living administrator certi- 

fication. 
Issuance, renewal, 

ment of certificates. 
Certification by reciprocity. 
Posting certificates. 
Adverse action on a certificate. 
Reporting requirement. 
Penalties. 

90-281. 
90-282. 
90-283. 

90-288.15. and_ replace- 

90-288.16. 
90-288.17. 
90-288.18. 
90-288.19. 
90-288.20. 

Article 21. 

Determination of Need for Medical Care 

Facilities. 

90-289 through 90-291. [Repealed.| 

Article 22. 

Licensure Act for Speech and 
Language Pathologists 

and Audiologists. 

90-292. 

90-293. 
90-294. 

Declaration of policy. 
Definitions. 

License required; Article not applica- 
ble to certain activities. 

Qualifications of applicants for perma- 
nent licensure. 

Examinations. 

[Repealed.] 

Qualifications for applicants for tem- 
porary licensure. 

90-298.1. Registered assistant. 
90-299. Licensee to notify Board of place of 

practice. 

90-300. Renewal of licenses. 
90-301. Grounds for suspension or revocation 

of license. 

90-295. 

90-296. 
90-297. 
90-298. 

Sec. 
90-301A. Unethical acts and practices. 
90-302. Prohibited acts and practices. 
90-303. Board of Examiners for speech and 

language pathology and audiol- 
ogy; qualifications, appointment 
and terms of members; vacancies; 

meetings, etc. 
90-304. Powers and duties of Board. 
90-305. Fees. 
90-306. Penalty for violation. 
90-307. Severability. 
90-308 through 90-319. [Reserved.] 

Article 23. 

Right to Natural Death; Brain Death. 

90-320. 
90-321. 
90-322. 

General purpose of Article. 
Right to a natural death. 
Procedures for natural death in the 

absence of a declaration. 
90-323. Death; determination by physician. 
90-324 through 90-328. [Reserved.| 

Article 24. 

Licensed Professional Counselors Act. 

90-329. Declaration of policy. 
90-330. Definitions; practice of marriage and 

family therapy. 

90-331. Prohibitions. 
90-332. Use of title by firm. 
90-332.1. Exemptions from licensure. 

90-333. North Carolina Board of Licensed Pro- 
fessional Counselors; appoint- 
ments; terms; composition. 

Functions and duties of the Board. 
Board general provisions. 
Title and qualifications for licensure. 
Persons credentialed in other states. 

Exemptions. 
Renewal of licenses. 
Protection of the public. 
Violation a misdemeanor. 
Injunction. 

90-343. Disclosure. 
90-344. Third-party reimbursements. 

90-345 through 90-349. [Reserved.] 

90-334. 
90-335. 
90-336. 
90-337. 
90-338. 
90-339. 
90-340. 
90-341. 
90-342. 

Article 25. 

Dietetics/Nutrition. 

90-350. Short title. 
90-351. Purpose. 
90-352. Definitions. 
90-353. Creation of Board. 
90-354. Appointments and removal of Board 

members, terms and compensa- 
tion. 

90-355. Election of officers; meetings of Board. 
90-356. Power and responsibility of Board. 
90-357. License requirements. 
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Sec. 

90-358. 

90-359. 
90-360. 
90-361. 
90-362. 

90-363. 

90-364. 
90-365. 
90-366. 
90-367. 
90-368. 
90-369. 

CH. 90. MEDICINE, ALLIED OCCUPATIONS 

Notification of applicant following 
evaluation of application. 

Examinations. 
Granting license without examination. 
Provisional licenses. 
License as constituting property of 

Board; display requirement; re- 
newal; inactive status. 

Suspension, revocation and refusal to 
renew license. 

Fees. 
Requirement of license. 
Violation a misdemeanor. 
Injunctions. 
Persons and practices not affected. 
Third party re1mbursement; limitation 

on modifications. 
90-370 through 90-379. [Reserved.] 

Article 26. 

Fee-Based Practicing Pastoral 

90-380. 
90-381. 
90-382. 
90-383. 
90-384. 
90-385. 

90-386. 
90-387. 
90-388. 

90-389. 
90-390. 

90-391. 
90-392. 
90-393. 
90-394. 

90-395. 

90-396. 
90-397 t 

Counselors. 

Title. 
Purpose. 
Definitions. 
Exemptions. 
Temporary certificates. 
Creation of Board; appointment and 

removal of members; terms and 
compensation; powers. 

Annual report. 
Certification and examination. 
Equivalent certification and member- 

ships recognized. 
Renewal of certificate. 
Refusal, suspension, or revocation of a 

certificate. 
Prohibited acts. 
Disposition of fees. 
Injunction for violations. 
Duplicate and replacement certifi- 

cates. 

Practice of medicine and psychology 
not authorized. 

[Repealed.| 
hrough 90-399. [Reserved.| 

Article 27. 

Referral Fees and Payment for Certain 

90-400. 
90-401. 

Solicitations Prohibited. 

Definition. 
Referral fees and payment for certain 

solicitations prohibited. 
90-401.1. Direct solicitation prohibited. 

90-402. Sanctions. 

90-403, 90-404. [Reserved.| 

Article 28. 

Self-Referrals by Health Care Providers. 

90-405. 
90-406. 

Definitions. 
Self-referrals prohibited. 

Sec. 
90-407. Disciplinary action and penalties. 
90-408. Exceptions for underserved areas. 
90-409. [Reserved]. 

Article 29. 

Medical Records. 

90-410. Definitions. 
90-411. Record copy fee. 
90-412. Electronic medical records. 
90-413 through 90-449. [Reserved.] 

Article 30. 

Practice of Acupuncture. 

90-450. Purpose. 
90-451. Definitions. 
90-452. Practice of acupuncture without li- 

cense prohibited. 
90-453. Acupuncture Licensing Board. 
90-454. Powers and duties of Board. 
90-455. Qualifications for license; renewal; in- 

active, suspended, expired, or 
lapsed license. 

90-456. Prohibited activities. 
90-457. Fees. 
90-457.1. Continuing education. 
90-458. Use of titles and display of license. 
90-459. Third-party reimbursements. 
90-460 through 90-469. [Reserved.| 

Article 31. 

Institute of Medicine. 

90-470. Institute of Medicine. 

90-471 through 90-499. [Reserved.| 

Article 32. 

Employee Assistance Professionals. 

90-500. Definitions. 
90-501. Board of Employee Assistance Profes- 

sionals; members. 
90-502. Powers and duties of the Board. 
90-503. License requirements. 
90-504. License renewals. 
90-505. Requirements for persons licensed out- 

of-state. 
90-506. Violations; enforcement; penalties. 

90-507. Hearings. 
90-508. Representation as licensed _profes- 

sional. 
90-509. Other prohibited activities. 
90-510. Investigations; good faith reports of 

violations. 
90-511. Employee assistance professional 

practice by members of other pro- 
fessional groups. 

90-512 through 90-514. [Reserved.] 

Article 33. 

Industrial Hygiene. 

90-515. Definitions. 

90-516. Unlawful acts. 
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Sec. 
90-517 through 90-521. [Reserved.| 

Article 34. 

Athletic Trainers. 

90-522. 
90-523. 
90-524. 
90-525. 
90-526. 

Title; purpose. 
Definitions. 
Board of Examiners created. 
Powers of the Board. 
Custody and use of funds; contribu- 

tions. 
License required; exemptions from l- 

cense requirement. 
Application for license; qualifications; 

issuance. 
Athletic trainers previously certified. 
Athletic trainers not certified. 
Reciprocity with other states. 
License renewal. 
Continuing education. 
Expenses and fees. 
Hiring of athletic trainers by school 

units. 
Disciplinary authority of the Board; 

administrative proceedings. 
Enjoining illegal practices. 
Penalties. 
Reports; immunity from suit. 
No third-party reimbursement re- 

quired. 
90-541 through 90-599. [Reserved.] 

Article 35. 

Accident-Trauma Victim Identification. 

90-600. Short title. 
90-601. Purpose. 
90-602. Routine search for donor information. 
90-603. Timely notification of next of kin. 
90-604. Use of body information tags. 
90-605 through 90-619. [Reserved.| 

90-527. 

90-528. 

90-529. 
90-530. 
90-531. 
90-532. 
90-533. 
90-534. 
90-535. 

90-536. 

90-537. 
90-538. 
90-539. 
90-540. 

Article 36. 

Massage and Bodywork Therapy 
Practice. 

90-620. 
90-621. 
90-622. 
90-623. 
90-624. 
90-625. 

Short title. 
Declaration of purpose. 
Definitions. 
License required. 
Exemptions. 

North Carolina Board of Massage and 
Bodywork Therapy. 

Powers and duties. 

Custody and use of funds. 
Expenses and fees. 

Requirements for licensure. 
Reciprocity. 
(Effective until July 1, 2006) Massage 

and bodywork therapy schools. 
(Effective July 1, 2006) Massage and 

bodywork therapy schools. 

90-626. 
90-627. 
90-628. 
90-629. 
90-630. 
90-631. 

90-631. 

Sec. 
90-632. License renewal and continuing educa- 

tion. 
90-633. Disciplinary action. 
90-634. Enforcement; injunctive relief. 
90-634.1. Civil penalties; disciplinary costs. 
90-635. Third-party reimbursement. 
90-636. Regulation by county or municipality. 
90-637 through 90-639. [Reserved.] 

Article 37. 

Health Care Practitioner Identification. 

90-640. Identification badges required. 
90-641 through 90-645. [Reserved.] 

Article 38. 

Respiratory Care Practice Act. 

90-646. Short title. 
90-647. Purpose. 
90-648. Definitions. 
90-649. North Carolina Respiratory Care 

Board; creation. 
Appointments and removal of Board 

members; terms and compensa- 
90-650. 

tion. 
90-651. Election of officers; meetings of the 

Board. 
90-652. Powers and duties of the Board. 
90-653. Licensure requirements; examination. 
90-654. Temporary license. 
90-655. 
90-656. 
90-657. 

Licensure by reciprocity. 
Provisional license. 
Notification of applicant following 

evaluation of application. 
License as property of the Board; dis- 

play requirement; renewal; inac- 
tive status. 

Suspension, revocation, and refusal to 

renew a license. 
Expenses; fees. 
Requirement of license. 
Violation a misdemeanor. 
Injunctions. 
Persons and practices not affected. 

90-665. Third-party reimbursement. 
90-666. Civil penalties. 
90-667 through 90-670 [Reserved.] 

Article 39. 

Safety Profession. 

90-671. Definitions. 

90-672. Unlawful acts; injunctive relief; exclu- 

sion. 

90-673. Exemptions and limitations. 
90-674. Certification registry. 
90-675 through 90-680. [Reserved.] 

Article 40. 

Perfusionist Licensure Act. 

90-681. Legislative findings. 
90-682. Definitions. 

90-658. 

90-659. 

90-660. 
90-661. 
90-662. 
90-663. 
90-664. 
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Sec. 
90-682.1. Medical Board approval required. 
90-683. License required; exemptions. 
90-684. Perfusion Advisory Committee. 
90-685. Powers of the Committee. 
90-686. Qualifications for licensure. 
90-687. Reciprocity. 
90-688. Provisional license. 
90-689. Expenses; fees. 
90-690. Renewal of licenses. 
90-691. Suspension, revocation, and refusal to 

renew. 

ART. 1. PRACTICE OF MEDICINE §90-2 

Sec. 
90-692. Enjoining illegal practices. 

90-693. Civil penalties; disciplinary costs. 

90-694. Third-party reimbursement. 

90-695 through 90-700. [Reserved.] 

Article 41. 

Pathology Services Billing. 

90-701. Billing of anatomic pathology services. 

ARTICLE 1. 

Practice of Medicine. 

§ 90-1. North Carolina Medical Society incorporated. 

The association of regularly graduated physicians, calling themselves the 
State Medical Society, is hereby declared to be a body politic and corporate, to 
be known and distinguished by the name of The Medical Society of the State 
of North Carolina. The name of the society is now the North Carolina Medical 
Society. (1858-9, c. 258, s. 1; Code, s. 3121; Rev., s. 4491; C.5., s. 6605; 1981, c. 
573, 8. 1.) 

Cross References. — As to limited lability 
companies and their powers, see G.S. 57C-2-01 
et seq. As to a civil action remedy for persons 
who are sexually exploited by their psychother- 
apists, see the Psychotherapy Patient/Client 
Sexual Exploitation Act, G.S. 90-21.41 et seq. 

Editor’s Note. — Session Laws 2002-180, 
ss. 15.1 to 15.9, establishes the Statewide 
Emergency Preparedness Study Commission, 
to study the delivery of emergency medical 
services in this State. The Commission is to 
examine the funding of the State Trauma Sys- 
tem, analyze impediments to the seamless de- 
livery of care to trauma victims, examine ways 

of improving the quality and delivery of care to 
trauma and emergency victims, as well as the 
need for additional trauma centers and im- 
proved coordination of existing centers, and 
examine methods of improving North Caroli- 
na’s readiness to handle trauma resulting from 
massive disasters. The Commission is to sub- 
mit a final report to the 2005 General Assembly 
and may submit progress reports to the 2003 

General Assembly. 

Legal Periodicals. — For legislative survey 
on medicine, see 22 Campbell L. Rev. 253 

(2000). 

CASE NOTES 

Cited in Powell v. Duke Univ., Inc., 18 N.C. 
App. 736, 197 $.E.2d 910 (1973); In re Wilkins, 
AON IG 528.024 255, 62d 8291(1978): 

§ 90-2. Medical Board. 

(a) There is established the North Carolina Medical Board to regulate the 
practice of medicine and surgery for the benefit and protection of the people of 
North Carolina. The Board shall consist of 12 members. 

(1) Seven of the members shall be duly licensed physicians elected and 
nominated to the Governor by the North Carolina Medical Society. 

(2) Of the remaining five members, all to be appointed by the Governor, 
one shall be a duly licensed physician who is a doctor of osteopathy or 
a full- time faculty member of one of the medical schools in North 
Carolina who utilizes integrative medicine in that person’s clinical 
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practice or a member of The Old North State Medical Society, three 
shall be public members and one shall be a physician assistant as 
defined in G.S. 90-18.1 or a nurse practitioner as defined in G.S. 
90-18.2. A public member shall not be a health care provider nor the 
spouse of a health care provider. For purposes of board membership, 
“health care provider” means any licensed health care professional 
and any agent or employee of any health care institution, health care 
insurer, health care professional school, or a member of any allied 
health profession. For purposes of this section, a person enrolled in a 
program to prepare him to be a licensed health care professional or an 
allied health professional shall be deemed a health care provider. For 
purposes of this section, any person with significant financial interest 
in a health service or profession is not a public member. 

(al) Each appointing and nominating authority shall endeavor to see, 
insofar as possible, that its appointees and nominees to the Board reflect the 
composition of the State with regard to gender, ethnic, racial, and age 
composition. 

(b) No member shall serve more than two complete consecutive three-year 
terms, except that each member shall serve until a successor is chosen and 
qualifies. 

(c) Repealed by Session Laws 2003-366, s. 1, effective October 1, 2003. 
(d) Any member of the Board may be removed from office by the Governor 

for good cause shown. Any vacancy in the physician membership of the Board 
shall be filled for the period of the unexpired term by the Governor from a list 
of physicians submitted by the North Carolina Medical Society Executive 
Council. Any vacancy in the public, physician assistant, or nurse practitioner 
membership of the Board shall be filled by the Governor for the unexpired 
term. 

(e) The North Carolina Medical Board shall have the power to acquire, hold, 
rent, encumber, alienate, and otherwise deal with real property in the same 
manner as any private person or corporation, subject only to approval of the 
Governor and the Council of State as to the acquisition, rental, encumbering, 
leasing, and sale of real property. Collateral pledged by the Board for an 
encumbrance is limited to the assets, income, and revenues of the Board. 
(1858-9, c.. 258, ss. 3, 4; Code, s. 3123: Rev.,.s/4492: CoS. si) 6606) Eixmsece 
1921, ¢, 44) Ss, 1: 198hc.573,;s..2;, 1991 Resesess: 21997) ser 18s) 1 9daer 
Zales. 251995, e046 lec e400 seals 1 O(a ies 0035-500 mee 

Editor’s Note. — Session Laws 2003-366, s. 
6, made this section applicable to positions on 
the Board only upon their expiration. Current 
members of the Board eligible to be reappointed 
to the Board may be reappointed, notwith- 
standing this section. 

Session Laws 2005-415, s. 3, provides: “The 
State licensing boards subject to G.S. 90-681 
[renumbered as G.S. 90-701], as enacted by this 
act, and the Division of Facility Services of the 
Department of Health and Human Services 
shall report to the 2006 Regular Session of the 
2005 General Assembly upon its convening. 
The report shall indicate efforts made to ap- 
prise licensed practitioners and to evaluate 
licensed practitioners’ and licensed health care 
facilities’ compliance with the requirements of 
G.S. 90-681 [renumbered as G.S. 90-701], as 

enacted by this act.” 

Effect of Amendments. — Session Laws 
2003-366, s. 1, effective October 1, 2003, in 
subsection (a), rewrote the first sentence in the 
introductory paragraph, and rewrote the first 
sentence of subdivision (2); inserted subsection 
(al); in subsection (b), deleted “appointed to the 
Board on or after November 1, 1981” following 
“No member”; deleted subsection (c), which 
provided for the expiration dates of the terms of 
office; and made minor stylistic and punctua- 
tion changes throughout the section. See edi- 
tor’s note for applicability. 

Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 
(CAD 

For article, “The Learned Profession Exemp- 
tion of the North Carolina Deceptive Trade 
Practices Act: The Wrong Bright Line?,” see 15 
Campbell L. Rev. 223 (1998). 
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CASE NOTES 

Section Is Valid Exercise of Police 
Power and Properly Delegates Authority. 
— This section is a valid exercise of the police 
power and properly delegates authority to the 
Board of Medical Examiners. The legislature 
may delegate certain authority, such as adjudi- 
cative and rule-making functions, to adminis- 
trative bodies. In re Guess, 327 N.C. 46, 393 

S.E.2d 833 (1990), cert. denied, 498 U.S. 1047, 
Wiipeeet (oa. Kd 2d (4a 1991): 

Suit Against Board. — Neither the State 
nor any of its institutions or agencies, including 
the Board, can be sued without its permission. 
Mazzucco v. North Carolina Bd. of Medical 
Prmrey ot N.CApp. 47, 228 °S.E.2d 529, ap- 

peal dismissed, 291 N.C. 323, 230 S.E.2d 676 

(1976). 
The Board is not a “person” within the 

meaning of 42 U.S.C. § 1983 and cannot be 
subject to a suit for damages. Hoke v. Board of 
Medical Exmrs., 445 F. Supp. 13813 (W.D.N.C. 
1973): 
A suit against the Board directly under 

U.S. Const., Amend. XIV is barred by U.S. 
Const. Amend. XI. Hoke v. Board of Medical 
Exmrs., 445 F. Supp. 1318 (W.D.N.C. 1978). 

Cited in In re Wilkins, 294 N.C. 528, 242 

S.E.2d 829 (1978); Mebane v. Board of Medical 
Exmys., 95 N-C. App. 455, 286 S.E.2d 112 
C1982). 

OPINIONS OF ATTORNEY GENERAL 

Section Permits Physician to Serve as a 
Member of the Board for More Than Two 
Three-Year Terms. — See opinion of Attorney 
General to Ms. Josephine E. Newell, M.D., 
President N.C. Medical Society, 51 N.C.A.G. 96 
(1982). 

Section Does Not Permit North Carolina 
Medical Society to Limit Period of a Phy- 
sician’s Service on the Board. — See opinion 
of Attorney General to Ms. Josephine E. New- 
ell, M.D., President N.C. Medical Society, 51 
N.C.A.G. 96 (1982). 

§ 90-2.1. Integrative medicine defined. 

For purposes of this Article, the term “integrative medicine” means a 
diagnostic or therapeutic treatment that may not be considered a convention- 
ally accepted medical treatment and that a licensed physician in the physi- 
cian’s professional opinion believes may be of potential benefit to the patient, 
so long as the treatment poses no greater risk of harm to the patient than the 
comparable conventional treatments. (2003-366, s. 2.) 

§ 90-3. Medical Society nominates Board. 

The Governor shall appoint as physician members of the Board physicians 
elected and nominated by the North Carolina Medical Society. (1858-9, c. 258, 
em wa odenc 3126: Rev., s: 4493; C.S., s..6607; 1981, c. 573, .s. 3.) 

CASE NOTES 

Cited in In re Wilkins, 294 N.C. 528, 242 
.l.2d 829 (1978). 

§ 90-4. Board elects officers; quorum. 

The North Carolina Medical Board is authorized to elect all officers and 
adopt all bylaws as may be necessary. A majority of the membership of the 
Board shall constitute a quorum for the transaction of business. (1858-9, c. 258, 
parle Code.syol28: Rey. 5.4494, C.S.4.5.,6608;,1981, c. 573.5. 74;51995, cr 94, 
gees) 

183 



§90-5 CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-8 

§ 90-5. Meetings of Board. 

The North Carolina Medical Board shall assemble once in every year in the 
City of Raleigh, and shall remain in session from day to day until all applicants 
who may present themselves for examination within the first two days of this 
meeting have been examined and disposed of; other meetings in each year may 
be held at some suitable point in the State if deemed advisable. (Rev., s. 4495; 
1915, co 22086" 1 @. Ss. 6609; 1935767363 S19SIn Ca fonceO el I5, Ce. tome 

§ 90-6. Rules governing applicants for license, examina- 
tions, etc.; appointment of subcommittees. 

(a) The North Carolina Medical Board is empowered to prescribe such rules 
as it may deem proper, governing applicants for license, admission to exami- 
nations, the conduct of applicants during examinations, and the conduct of 
examinations proper. 

(b) The North Carolina Medical Board shall appoint and maintain a 
subcommittee to work jointly with a subcommittee of the Board of Nursing to 
develop rules to govern the performance of medical acts by registered nurses, 
including the determination of reasonable fees to accompany an application for 
approval not to exceed one hundred dollars ($100.00) and for renewal of 
approval not to exceed fifty dollars ($50.00). The fee for reactivation of an 
inactive incomplete application shall be five dollars ($5.00). Rules developed by 
this subcommittee from time to time shall govern the performance of medical 
acts by registered nurses and shall become effective when adopted by both the 
North Carolina Medical Board and the Board of Nursing. The North Carolina 
Medical Board shall have responsibility for securing compliance with these 
rules. 

(c) The North Carolina Medical Board shall appoint and maintain a sub- 
committee of four licensed physicians to work jointly with a subcommittee of 
the North Carolina Board of Pharmacy to develop rules to govern the 
performance of medical acts by clinical pharmacist practitioners, including the 
determination of reasonable fees to accompany an application for approval not 
to exceed one hundred dollars ($100.00) and for renewal of approval not to 
exceed fifty dollars ($50.00). The fee for reactivation of an inactive incomplete 
application shall be five dollars ($5.00). Rules recommended by the subcom- 
mittee shall be adopted in accordance with Chapter 150B of the General 
Statutes by both the North Carolina Medical Board and the North Carolina 
Board of Pharmacy and shall not become effective until adopted by both 
Boards. The North Carolina Medical Board shall have responsibility for 
ensuring compliance with these rules. (C.S., s. 6610; 1921, c. 47, s. 5; Ex. Sess. 
1921 C448. 27 1973, Ce 92 sy 298i Ca665. 591 1983.467 59. 1995 eens eee 
9; c. 405, s. 2; 1999-290, s. 1.) 

§ 90-7. Bond of secretary. 

The secretary of the North Carolina Medical Board shall give bond with good 
surety, to the president of the Board, for the safekeeping and proper payment 
of all moneys that may come into his hands. (1858-9, c. 258, s. 17; Code, s. 3134; 
Rev. 18.2449 (7€ 355582106 LI 9955 cr 94 vse lO) 

§ 90-8. Officers may administer oaths, and subpoena wit- 
nesses, records and other materials. 

The president and secretary of the Board may administer oaths to all 
persons appearing before it as the Board may deem necessary to perform its 
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duties, and may summon and issue subpoenas for the appearance of any 
witnesses deemed necessary to testify concerning any matter to be heard 
before or inquired into by the Board. The Board may order that any patient 
records, documents or other material concerning any matter to be heard before 
or inquired into by the Board shall be produced before the Board or made 
available for inspection, notwithstanding any other provisions of law providing 
for the application of any physician-patient privilege with respect to such 
records, documents or other material. All records, documents, or other mate- 
rial compiled by the Board are subject to the provisions of G.S. 90-16. 
Notwithstanding the provisions of G.S. 90-16, in any proceeding before the 
Board, in any record of any hearing before the Board, and in the notice of 
charges against any licensee, the Board shall withhold from public disclosure 
the identity of a patient including information relating to dates and places of 
treatment, or any other information that would tend to identify the patient, 
unless the patient or the representative of the patient expressly consents to the 
disclosure. Upon written request, the Board shall revoke a subpoena if, upon 
a hearing, it finds that the evidence the production of which is required does 
not relate to a matter in issue, or if the subpoena does not describe with 
sufficient particularity the evidence the production of which is required, or if 
for any other reason in law the subpoena is invalid. (1918, c. 20, s. 7; C.S., s. 
Goll elhoemoess. 1921 9c) 44,5. 31953, c. 1248, sel; 1975;'c) 690, 8. 1; 1979, e. 
lOvecas A1987 cc. S59, 's, 5; 19915 c. 348) s: 1) 

§ 90-9. Examination for license; scope; conditions and pre- 
requisites. 

It is the duty of the North Carolina Medical Board to examine for license to 
practice medicine or surgery, or any of the branches thereof, every applicant 
who complies with the following provisions: the applicant shall, before admit- 
tance to examination, satisfy the Board of possession of academic education 
equal to the entrance requirements of the University of North Carolina, or 
furnish a certificate from the superintendent of public instruction of the county 
that the applicant has passed an examination upon literary attainments to 
meet the requirements of entrance in the regular course of the State Univer- 
sity. The applicant shall exhibit a diploma or furnish satisfactory proof of 
graduation from a medical college or an osteopathic college approved by the 
American Osteopathic Association at the time of graduation, dated from 
January 1, 1960, to the present, and whose medical and osteopathic schools 
shall require an attendance of not less than four years or for a lesser period of 
time approved by the Board, and supply these facilities for clinical and 
scientific instruction as meet the approval of the Board. An applicant shall 
have graduated from a medical college approved by the Liaison Commission on 
Medical Education or osteopathic college that has been approved by the 
American Osteopathic Association; or, if graduated from any other medical or 
osteopathic college, the applicant shall be enrolled in a graduate medical 
education and training program in North Carolina that has been approved by 
the Board. An applicant who has graduated from a medical college not 
approved by the Liaison Commission on Medical Education or osteopathic 
college that has not been approved by the American Osteopathic Association 
and who has not enrolled in a graduate medical education and training 
program in North Carolina which has been approved by the Board shall satisfy 
the Board that the applicant has successfully completed three years of 
graduate medical education in a training program approved by the Board. No 
applicant from a medical or osteopathic college that has been disapproved by 
the Board is eligible to take the examination. 

The examination shall cover the branches of medical science and subjects 
which the Board considers necessary to determine competence to practice 
medicine. The Board may divide the examination into parts or components. 
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The Board shall grant the applicant a license authorizing the applicant to 
practice medicine in any of its branches if the Board determines that the 
applicant has successfully passed the examination, is of good moral character, 
and is: 

(1) a graduate of a medical college approved by the Liaison Commission 
on Medical Education or an osteopathic college approved by the 
American Osteopathic Association and has successfully completed one 
year of training in a medical education program approved by the 
Board after graduation from medical school; 

(2) a graduate of a medical college approved by the Liaison Commission 
on Medical Education or an osteopathic college approved by the 
American Osteopathic Association, is a dentist licensed to practice 
dentistry under Article 2 of Chapter 90 of the General Statutes, and 
has been certified by the American Board of Oral and Maxillofacial 
Surgery after having completed a residency in an Oral and Maxillo- 
facial Surgery Residency Program approved by the Board before 
completion of medical school; or 

(3) a graduate of a medical college that has not been approved by the 
Liaison Commission on Medical Education or an osteopathic college 
that has not been approved by the American Osteopathic Association 
and has successfully completed three years of training in a medical 
education program approved by the Board after graduation from 
medical school. 

Applicants shall be examined by number only; names and other identifying 
information shall not appear on examination papers. (Rev., s. 4498; 1913, c. 20, 
ss. 2.03, 6) GS se6613; 1924 e447 sn 11969; CxO aes Lice0 20 ees Ieee 
1150,-s. 1; 1977, c. 8383's:.15 1981 60573, 5.6; 1985; 62-7389 nssnded: 199 Sahoo: 
Sle LOO aoe 4 asta ils) 

CASE NOTES 

Constitutionality. — For case holding that 
the statute is not in violation of the State 
Constitution, see State v. Van Doran, 109 N.C. 
864, 14S.) 3271891) 

It is not to be questioned that under its 
lawmaking power the State has the right to 

competency of persons desiring to practice law 
or medicine. State v. Call, 121 N.C. 643, 28 S.E. 
517 (1897); State v. Siler, 169 N.C. 314, 848.E. 

1015 (1915). 

Cited in In re Wilkins, 294 N.C. 528, 242 

S.E.2d 829 (1978). 
require an examination and certificate as to the 

§ 90-10. Provision in lieu of examination. 

In heu of the above examination, the Board may grant a license to an 
applicant who is found to have passed the examination given by the National 
Board of Medical Examiners, or who has passed such other examination which 
the Board deems to be equivalent to the examination given by the Board, 
provided the applicant meets the other qualifications set forth in this Article. 
(C.S., 8. 6614; 1921) e741, is- 2; Ex. Sess: 19210 c. 44,°s) 4551969 co. 125 ee 
SA) He Pa SW Go MUO acy. UR ICES (BSS) ee 2) 

§ 90-11. Qualifications of applicant for license. 

(a) Every applicant for a license to practice medicine or to perform medical 
acts, tasks, and functions as a physician assistant in the State shall satisfy the 
North Carolina Medical Board that the applicant is of good moral character 
and meets the other qualifications for the issuance of a license before any such 
license is granted by the Board to the applicant. 
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(b) The Department of Justice may provide a criminal record check to the 
Board for a person who has applied for a license through the Board. The Board 
shall provide to the Department of Justice, along with the request, the 
fingerprints of the applicant, any additional information required by the 
Department of Justice, and a form signed by the applicant consenting to the 
check of the criminal record and to the use of the fingerprints and other 
identifying information required by the State or national repositories. The 
applicant’s fingerprints shall be forwarded to the State Bureau of Investigation 
for a search of the State’s criminal history record file, and the State Bureau of 
Investigation shall forward a set of the fingerprints to the Federal Bureau of 
Investigation for a national criminal history check. The Board shall keep all 
information pursuant to this subsection privileged, in accordance with appli- 
cable State law and federal guidelines, and the information shall be confiden- 
tial and shall not be a public record under Chapter 132 of the General Statutes. 

The Department of Justice may charge each applicant a fee for conducting 
the checks of criminal history records authorized by this subsection. (C.S., s. 
665 19271, ¢c. 47, s.3; Ex. Sess. 1921, c. 44, 5.5; 1971, c. 1150, s. 3; 1981, ¢. 573, 
oper 21995ec..94, 5. 12; 1997-511, s. 2; 2002-147, s: 6.) 

Editor’s Note. — Session Laws 2002-147,s. States Congress, the State of North Carolina 
15, provides: “If the Private Security Officer declines to participate in the background check 
Employment Standards Act of 2002 [S. 2238, system authorized by that act as a result of the 
107th Cong. (2002)] is enacted by the United enactment of this act.” 

§ 90-12. Limited license; limited volunteer license. 

(a) The Board may, whenever in its opinion the conditions of the locality 
where the applicant resides are such as to render it advisable, make any 
modifications of the requirements of G.S. 90-9, 90-10, and 90-11 as in its 
judgment the interests of the people living in that locality may demand, and 
may issue to the applicant a special license, to be entitled a “Limited License,” 
authorizing the holder of the limited license to practice medicine and surgery 
within the limits only of the districts specifically described therein. A resident’s 
training license shall expire at the time its holder ceases to be a resident in the 
training program or obtains any other license to practice medicine issued by 
the Board. The holder of the limited license practicing medicine or surgery 
beyond the boundaries of the districts as laid down in said license shall be 
guilty of a Class 3 misdemeanor, and upon conviction shall only be fined not 

less than twenty-five dollars ($25.00) nor more than fifty dollars ($50.00) for 

each and every offense; and the Board may revoke the limited license, in its 

discretion, after due notice. 
(b) As used in subsection (a) of this section: 

(1) “Limited license” includes a resident’s training license. 
(2) “Resident training license” means a license to practice in a medical 

education and training program, approved by the Board, for the 

purpose of education or training. 
(c) The Board shall issue to an applicant a special license to be entitled a 

“Limited Volunteer License,” authorizing the holder of the limited license to 

practice medicine and surgery only at clinics which specialize in the treatment 

of indigent patients. The holder of a limited license issued pursuant to this 

subsection may not receive compensation for services rendered at clinics 

specializing in the care of indigent patients. The Board shall issue a limited 

license under this subsection to an applicant who: 
(1) Has a license to practice medicine and surgery in another state; 

(2) Produces a letter from the state of licensure indicating the applicant is 

in good standing; and 
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(3) Is authorized to treat personnel enlisted in the United States armed 
services or veterans. 

The Board shall issue a limited license under this subsection within 30 days 
after an applicant provides the Board with information satisfying the require- 
ments of this subsection. 

The holder of a limited license issued pursuant to this subsection who 
practices medicine or surgery at places other than clinics which specialize in 
the treatment of indigent patients shall be guilty of a Class 3 misdemeanor 
and, upon conviction, shall only be fined not less than twenty-five dollars 
($25.00) nor more than fifty dollars ($50.00) for each and every offense; and the 
Board may revoke the limited license, in its discretion, after due notice. 

(d) The Board may issue a “Limited Volunteer License” as authorized in 
subsection (c) of this section to an applicant who is a retired physician and has 
allowed his or her license to practice medicine and surgery in this State or 
another state to become inactive. Physicians holding a “Limited Volunteer 
License” under this subsection shall comply with the continuing medical 
education requirements adopted by the Board. (1909, c. 218, s. 1; C.S., s. 6616; 
1967, c. 691,.s. 42; 1981,.c. 573, s. 8; 1993, c. 539) 5.1614; 1994, Ex. Sessticn24s 
s. 14(c); 1995, c. 405, s. 3; 1995 (Reg. Sess., 1996), c. 634, s. 2; 2000-5, s. 1.) 

CASE NOTES 

Cited in Powell v. Duke Univ., Inc., 18 N.C. 
App. 736, 197 S.E.2d 910 (1973). 

§ 90-12.1. Physician assistant limited volunteer license. 

The Board shall issue a limited volunteer license which shall authorize a 
physician assistant to perform medical acts, tasks, and functions without 
payment or other compensation if the physician assistant meets one of the 
following: 

(1) Holds a current license or registration in another state and submits 
proof of this status to the Board. 

(2) Holds a current license in this State and is not currently employed as 
a physician assistant. 

(3) Is a member of the United States armed services or is employed by the 
Veterans’ Administration or another federal agency. (1997-511, s. 3.) 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 

§ 90-12.2. Disasters and emergencies. 

In the event of an occurrence which the Governor of the State of North 
Carolina has declared a disaster or when the Governor has declared a state of 
emergency, or in the event of an occurrence for which a county or municipality 
has enacted an ordinance to deal with states of emergency under G.S. 
14-288.12, 14-288.13, or 14-288.14, or to protect the public health, safety, or 
welfare of its citizens under Article 22 of Chapter 130A of the General Statutes, 
G.S. 160A-174(a) or G.S. 153A-121(a), as applicable, the Board may waive the 
requirements of this Article in order to permit the provision of emergency 
health services to the public. (2002-179, s. 20(a).) 

§ 90-13. When license without examination allowed. 

The North Carolina Medical Board shall in their discretion issue a license to 
any applicant to practice medicine and surgery in this State without exami- 
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nation if said applicant exhibits a diploma or satisfactory proof of graduation 
from a medical or osteopathic college, approved as provided in G.S. 90-9 and 
requiring an attendance of not less than four years or for such lesser period of 
time approved by the Board, and a license issued to him to practice medicine 
and surgery by the Board of Medical Examiners of another state, and has 
successfully completed one year of training after his graduation from medical 
college in a medical education and training program approved by the Board, in 
which program the Board may permit him to practice medicine. An applicant 
for licensing under this section who was graduated from a medical college not 
approved by the Liaison Commission on Medical Education or osteopathic 
college that has not been approved by the American Osteopathic Association 
shall have successfully completed three years of training in a medical educa- 
tion and training program approved by the Board after graduation. The Board 
may grant a license under this section for any period of time and with any 
conditions it deems appropriate. No license may be granted to any applicant 
who was graduated from a medical or osteopathic college which has been 
disapproved by the Board. (1907, c. 890; 1913, c. 20, s. 3; C.S., s. 6617; 1969, c. 
lee SO lcs 1150s A 1975.0 090.545: 197 1c. 835. 1s, 2: 19350,-c. (39) 
Se oo aec 04, 6.13.) 

CASE NOTES 

Authority to Issue Conditional Tempo- 
rary License. — Although this section does 
not specifically refer to the issuance of tempo- 
rary licenses, its language is broad enough to 
grant authority to the Board to issue temporary 
licenses with limited duration upon such con- 
ditions as it deems advisable. Mebane v. Board 
of Medical Exmrs., 55 N.C. App. 455, 286 
S.E.2d 112, cert. denied and appeal dismissed, 
SU eC mason OZ 5. 1.206 (1932). 
Refusal to Issue Permanent License Af- 

ter Failure to Meet Condition. — A physi- 

cian who was issued a temporary license to 
practice in this State, her further practice being 
conditioned on passing the Federal Licensing 
Examination, was not entitled to a hearing on 
the refusal of the Board to issue her a perma- 
nent license to practice medicine for failure to 
pass such examination on the expiration of her 
temporary license. Mebane v. Board of Medical 
Exmrs., 55 N.C. App. 455, 286 S.H.2d 112, cert. 

denied and appeal dismissed, 305 N.C. 586, 292 

S.E.2d 6 (1982). 

§ 90-14. Revocation, suspension, annulment or denial of 
license. 

(a) The Board shall have the power to deny, annul, suspend, or revoke a 

license, or other authority to practice medicine in this State, issued by the 

Board to any person who has been found by the Board to have committed any 
of the following acts or conduct, or for any of the following reasons: 

(1) Immoral or dishonorable conduct. 
(2) Producing or attempting to produce an abortion contrary to law. 

(3) Made false statements or representations to the Board, or who has 

willfully concealed from the Board material information in connection 

with an application for a license. 
(4) Repealed by Session Laws 1977, c. 838, s. 3. 
(5) Being unable to practice medicine with reasonable skill and safety to 

patients by reason of illness, drunkenness, excessive use of alcohol, 

drugs, chemicals, or any other type of material or by reason of any 

physical or mental abnormality. The Board is empowered and autho- 

rized to require a physician licensed by it to submit to a mental or 

physical examination by physicians designated by the Board before or 

after charges may be presented against the physician, and the results 

of the examination shall be admissible in evidence in a hearing before 

the Board: 

1869 



§90-14 CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-14 

(6) Unprofessional conduct, including, but not limited to, departure from, 
or the failure to conform to, the standards of acceptable and prevailing 
medical practice, or the ethics of the medical profession, irrespective 
of whether or not a patient is injured thereby, or the committing of any 
act contrary to honesty, justice, or good morals, whether the same is 
committed in the course of the physician’s practice or otherwise, and 
whether committed within or without North Carolina. The Board 
shall not revoke the license of or deny a license to a person solely 
because of that person’s practice of a therapy that is experimental, 
nontraditional, or that departs from acceptable and prevailing medi- 
cal practices unless, by competent evidence, the Board can establish 
that the treatment has a safety risk greater than the prevailing 
treatment or that the treatment is generally not effective. 

(7) Conviction in any court of a crime involving moral turpitude, or the 
violation of a law involving the practice of medicine, or a conviction of 
a felony; provided that a felony conviction shall be treated as provided 
in subsection (c) of this section. 

(8) By false representations has obtained or attempted to obtain practice, 
money or anything of value. 

(9) Has advertised or publicly professed to treat human ailments under a 
system or school of treatment or practice other than that for which the 
physician has been educated. 

(10) Adjudication of mental incompetency, which shall automatically 
suspend a license unless the Board orders otherwise. 

(11) Lack of professional competence to practice medicine with a reason- 
able degree of skill and safety for patients. In this connection the 
Board may consider repeated acts of a physician indicating the 
physician’s failure to properly treat a patient. The Board may, upon 
reasonable grounds, require a physician to submit to inquiries or 
examinations, written or oral, by members of the Board or by other 
physicians licensed to practice medicine in this State, as the Board 
deems necessary to determine the professional qualifications of such 
licensee. In order to annul, suspend, deny, or revoke a license of an 
accused person, the Board shall find by the greater weight of the 
evidence that the care provided was not in accordance with the 
standards of practice for the procedures or treatments administered. 

(12) Promotion of the sale of drugs, devices, appliances or goods for a 
patient, or providing services to a patient, in such a manner as to 
exploit the patient, and upon a finding of the exploitation, the Board 
may order restitution be made to the payer of the bill, whether the 
patient or the insurer, by the physician; provided that a determination 
of the amount of restitution shall be based on credible testimony in 
the record. 

(13) Having a license to practice medicine or the authority to practice 
medicine revoked, suspended, restricted, or acted against or having a 
license to practice medicine denied by the licensing authority of any 
jurisdiction. For purposes of this subdivision, the licensing authority’s 
acceptance of a license to practice medicine voluntarily relinquished 
by a physician or relinquished by stipulation, consent order, or other 
settlement in response to or in anticipation of the filing of adminis- 
trative charges against the physician’s license, is an action against a 
license to practice medicine. 

(14) The failure to respond, within a reasonable period of time and in a 
reasonable manner as determined by the Board, to inquiries from the 
Board concerning any matter affecting the license to practice medi- 
cine. 
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(15) The failure to complete an amount not to exceed 150 hours of 

continuing medical education during any three consecutive calendar 

years pursuant to rules adopted by the Board. 
For any of the foregoing reasons, the Board may deny the issuance of a 

license to an applicant or revoke a license issued to a physician, may suspend 

such a license for a period of time, and may impose conditions upon the 

continued practice after such period of suspension as the Board may deem 

advisable, may limit the accused physician’s practice of medicine with respect 

to the extent, nature or location of the physician’s practice as the Board deems 

advisable. The Board may, in its discretion and upon such terms and conditions 

and for such period of time as it may prescribe, restore a license so revoked or 

rescinded, except that no license that has been revoked shall be restored for a 

period of two years following the date of revocation. 

(b) The Board shall refer to the State Medical Society Physician Health and 

Effectiveness Committee all physicians whose health and effectiveness have 

been significantly impaired by alcohol, drug addiction or mental illness. 

(c) A felony conviction shall result in the automatic revocation of a license 

issued by the Board, unless the Board orders otherwise or receives a request 

for a hearing from the person within 60 days of receiving notice from the 

Board, after the conviction, of the provisions of this subsection. If the Board 

receives a timely request for a hearing in such a case, the provisions of G.S. 

90-14.2 shall be followed. 
(d) The Board and its members and staff may release confidential or 

nonpublic information to any health care licensure board in this State or 

another state about the issuance, denial, annulment, suspension, or revocation 

of a license, or the voluntary surrender of a license by a Board-licensed 

physician, including the reasons for the action, or an investigative report made 

by the Board. The Board shall notify the physician within 60 days after the 

information is transmitted. A summary of the information that is being 

transmitted shall be furnished to the physician. If the physician requests, in 

writing, within 30 days after being notified that such information has been 

transmitted, he shall be furnished a copy of all information so transmitted. The 

notice or copies of the information shall not be provided if the information 

relates to an ongoing criminal investigation by any law-enforcement agency, or 

authorized Department of Health and Human Services personnel with enforce- 

ment or investigative responsibilities. 
(e) The Board and its members and staff shall not be held liable in any civil 

or criminal proceeding for exercising, in good faith, the powers and duties 

authorized by law. 
(f) A person, partnership, firm, corporation, association, authority, or other 

entity acting in good faith without fraud or malice shall be immune from civil 

liability for (i) reporting or investigating the acts or omissions of a licensee or 

applicant that violate the provisions of subsection (a) of this section or any 

other provision of law relating to the fitness of a licensee or applicant to 

practice medicine and (ii) initiating or conducting proceedings against a 

licensee or applicant if a complaint is made or action is taken in good faith 

without fraud or malice. A person shall not be held lable in any civil 

proceeding for testifying before the Board in good faith and without fraud or 

malice in any proceeding involving a violation of subsection (a) of this section 

or any other law relating to the fitness of an applicant or licensee to practice 

medicine, or for making a recommendation to the Board in the nature of peer 

review, in good faith and without fraud and malice. 

(g) Prior to taking action against any licensee who practices integrative 

medicine for providing care not in accordance with the standards of practice for 

the procedures or treatments administered, the Board shall consult with a 

licensee who practices integrative medicine. (C.S., s. 6618; 1921, c. 47, s. 4; Ex. 
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Sess, 192 1c) 44656) 193 Smce 321953 ice IAS VeN 2 toG9NClol 2a 4 com 20) 
S661975 nC e690 cn S19 G7 ica oSiens: LOSINGES (a sse OW lO SLOS WiC S ose 
6-10; 1993, c. 241, s. 1; 1995, c. 405, s. 4; 1997-443, s. 11A.118(a); 1997-481, s. 
1; 2000-184, s. 5; 2003-366, ss. 3, 4.) 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 

CASE NOTES 

Constitutionality. — The test of whether 
this section is vague or overbroad is whether a 
reasonably intelligent member of the profession 
would understand that the conduct in question 
is forbidden. In re Wilkins, 294 N.C. 528, 242 

Se 2dee29 (1973): 
This section does not deny due process. 

Hoke v. Board of Medical Exmrs., 395 F. Supp. 
357 (W.D.N.C. 1975). 

The combination in an agency of investiga- 
tive and adjudicatory functions does not itself 
violate due process. Hoke v. Board of Medical 
Exmrs., 395 F. Supp. 357 (W.D.N.C. 1975). 

This section’s language itself and in conjunc- 
tion with established medical ethics sufficiently 
informs physicians of the standards by which 
they are to conduct themselves and their prac- 
tice. Hoke v. Board of Medical Exmrs., 395 F. 

Supp. 357 (W.DIN.C. 1975): 
Section Is Valid Exercise of Police 

Power and Properly Delegates Authority. 
— This section is a valid exercise of the police 
power and properly delegates authority to the 
Board of Medical Examiners. The legislature 
may delegate certain authority, such as adjudi- 
cative and rule-making functions, to adminis- 
trative bodies. In re Guess, 327 N.C. 46, 393 
S.E.2d 833 (1990), cert. denied, 498 U.S. 1047, 

111 S.Ct. (a4, I Bde 2dev 74,1991): 
Issue of Constitutionality Barred in 

Federal Court by Res Judicata. — Physi- 
cian’s effort to have the federal court relitigate 
claims challenging the statute’s constitutional- 
ity already made to the state court was imper- 
missible under principles of res judicata. Guess 
v. Board of Medical Exmrs., 967 F.2d 998 (4th 
Cir. 1992). 

Legislative Intent of Subdivision (a)(6). 
— The legislature, in enacting subdivision 
(a)(6) of this section, reasonably believed that a 
general risk of endangering the public is inher- 
ent in any practices which fail to conform to the 
standards of “acceptable and prevailing” medi- 
cal practice in North Carolina; furthermore, the 
legislative intent was to prohibit any practice 
departing from acceptable and prevailing med- 
ical standards without regard to whether the 
particular practice itself could be shown to 
endanger the public. In re Guess, 327 N.C. 46, 
393 S.E.2d 833 (1990), cert. denied, 498 U.S. 

1047 eS a Ct.( 54. 12 Tad? 2a) 77 4.199m), 

Unprofessional Conduct. — While the 
Board does not have the power to revoke a 
license on the sole ground that the holder 
thereof has been convicted of the violation of a 
criminal statute in force in the State or in the 
United States, the Board has the power to 
revoke a license upon a finding that the holder 
thereof was guilty of unprofessional conduct in 
that he had violated the provisions of the stat- 
ute. State ex rel. Board of Medical Exmrs. v. 

Gardner, Z01IN‘'C. 123-159'S Ha sio3ay. 
Conviction of Crime. — This section does 

not authorize the revocation of a license of a 
physician on the ground that he has violated a 
law of this State or a federal law unless and 
until he has been convicted thereof. In re 
Wilkins, 294 N.C. 528, 242 S.H.2d 829 (1978). 
No Particular Threat of Harm Needed 

Before Action Taken Against Physician. — 
Subdivision (a)(6) does not require that an 
unacceptable practice by a physician pose a 
particular threat of public harm before the 
board may take action against that physician. 
In re Guess, 327 N.C. 46, 393 S.E.2d 833 (1990), 
cert. denied, 498 U.S. 1047, 111 S. Ct. 754, 112 
L. Hid. 2d 774 (1991). 
Writing Unwarranted Prescriptions. — 

Findings of the Board that physician wrote 
prescriptions for controlled substances without 
determining whether or not the drugs were 
necessary for the treatment of any ailment or 
disease and not for any legitimate medical 
purpose and not in the course of the legitimate 
practice of medicine, supported by the record, 
authorized the revocation of the physician’s 
license. In re Wilkins, 294 N.C. 528, 242 S.E.2d 

$29 (1973): 
Any reasonably intelligent physician would 

know that to prescribe a highly dangerous drug 
for a complete stranger, without making any 
examination of the patient or any inquiry as to 
his medical history or current symptoms and 
complaints, would be included within the 
phrase “unprofessional or dishonorable conduct 
unworthy of, and affecting, the practice of his 
profession,” the terminology of former version 
of G.S. 90-14. In re Wilkins, 294 N.C. 528, 242 
S.H.2d 829 (1978). 

Findings that physician issued prescription 
for no legitimate medical purpose and not in 
the course of the legitimate practice of medi- 
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cine, being supported by competent evidence in 
the record, are conclusive on judicial review of 
the order of the Board. In re Wilkins, 294 N.C. 

b260242 0,420 829 (1978). 
Adjudication of Mental Incompetency — 

Exception to Notice and Hearing Require- 
ments. — G.S. 90-14.1 and 90-14.2 reflect a 
clear legislative intent that no applicant or 
licensee be denied the right to practice medi- 
cine for any reason without notice of the 
grounds and an opportunity to be heard by the 
board. The sole exception is an automatic sus- 
pension based on an adjudication of mental 
incompetency pursuant to subdivision (a)(10) of 
this section. In re Magee, 87 N.C. App. 650, 362 

S.E.2d 564 (1987). 
Same — Continued Suspension on Dif- 

ferent Grounds. — The Board of Medical 
Examiners may not continue to either perma- 
nently or indefinitely deprive a person of a 
medical license suspended for mental incompe- 
tency, upon totally different grounds, without 
notice of those grounds or an opportunity to be 
heard. In re Magee, 87 N.C. App. 650, 362 

S.E.2d 564 (1987). 
Same — Procedures for Reinstatement. 

— The Board of Medical Examiners is required 
by the Administrative Procedure Act, G.S. 
150B-1 et seq., to establish regulations and 
procedures related to reinstatement of licenses 
automatically suspended under subdivision 
(a)(10) of this section to afford procedural pro- 
tection to suspended licensees. In re Magee, 87 
N.C. App. 650, 362 S.E.2d 564 (1987). 

Conditional Suspension of Revocation. 
— While this section does not authorize the 
revocation of a license of a physician on the 
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ground that he has violated a law of this State 
or a federal law unless and until he has been 
convicted thereof, nothing in this section pre- 
cludes the Board from suspending its order of 
revocation, based on such a conviction, upon 

the condition that the physician not violate a 
State or federal law. In re Wilkins, 294 N.C. 

528, 24275, 120-829 (1973): 
A proceeding before the Board for the revoca- 

tion of a physician’s license on the ground that 
he has violated a condition of a prior, suspended 
order of revocation is a civil proceeding. Conse- 
quently, such violation of the condition of sus- 
pension of the prior order does not have to be 
shown beyond a reasonable doubt, but only by a 
preponderance of the evidence. In re Wilkins, 
DOGINGCR 280242 SH. 208291973) 
Appeal from State Board of Medical Ex- 

aminers allowed to a physician whose license 
has been revoked for immoral conduct in the 
practice of his profession follows the procedure 
allowed in analogous cases, and the intent of 
the legislature is interpreted to give a trial de 
novo in the superior court wherein the jury are 
to decide upon the evidence adduced before 
them the facts involved in the issue. State ex 
rel. Board of Medical Exmrs. v. Carroll, 194 

N@r3 721385. B27 339 927) 
Cited in In re Kincheloe, 272 N.C. 116, 157 

S.E.2d 833 (1967); Glover v. North Carolina, 
301 F. Supp. 364 (E.D.N.C. 1969); Mazzucco v. 
North Carolina Bd. of Medical Exmrs., 31 N.C. 
App. 47, 228 S.E.2d 529 (1976); Hoke v. Board 
of Medical Exmrs., 445 F. Supp. 1313 (W.D.N.C. 
1978); Dailey v. North Carolina State Bd. of 
Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 

(1983), 

§ 90-14.1. Judicial review of Board’s decision denying is- 

suance of a license. 

Whenever the North Carolina Medical Board has determined that a person 

who has duly made application to take an examination to be given by the Board 

showing his education, training and other qualifications required by said 

Board, or that a person who has taken and passed an examination given by the 

Board, has failed to satisfy the Board of his qualifications to be examined or to 

be issued a license, for any cause other than failure to pass an examination, the 

Board shall immediately notify such person of its decision, and indicate in 

what respect the applicant has so failed to satisfy the Board. Such applicant 

shall be given a formal hearing before the Board upon request of such 

applicant filed with or mailed by registered mail to the secretary of the Board 

at Raleigh, North Carolina, within 10 days after receipt of the Board’s decision, 

stating the reasons for such request. The Board shall within 20 days of receipt 

of such request notify such applicant of the time and place of a public hearing, 

which shall be held within a reasonable time. The burden of satisfying the 

Board of his qualifications for licensure shall be upon the applicant. Following 

such hearing, the Board shall determine whether the applicant is qualified to 

be examined or is entitled to be licensed as the case may be. Any such decision 

of the Board shall be subject to judicial review upon appeal to the Superior 

Court of Wake County upon the filing with the Board of a written notice of 
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appeal with exceptions taken to the decision of the Board within 20 days after 
service of notice of the Board’s final decision. Within 30 days after receipt of 
notice of appeal, the secretary of the Board shall certify to the clerk of the 
Superior Court of Wake County the record of the case which shall include a 
copy of the notice of hearing, a transcript of the testimony and evidence 
received at the hearing, a copy of the decision of the Board, and a copy of the 
notice of appeal and exceptions. Upon appeal the case shall be heard by the 
judge without a jury, upon the record, except that in cases of alleged omissions 
or errors in the record, testimony may be taken by the court. The decision of 
the Board shall be upheld unless the substantial rights of the applicant have 
been prejudiced because the decision of the Board is in violation of law or is not 
supported by any evidence admissible under this Article, or is arbitrary or 
capricious. Each party to the review proceeding may appeal to the Supreme 
Court as hereinafter provided in G.S. 90-14.11. (1958, c. 1248, s. 3; 1995, c. 94, 
s. 14.) 

Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 

G71); 

CASE NOTES 

Adjudication of Mental Incompetency — 
Exception to Notice and Hearing Require- 
ments. — This section and G.S. 90-14.2 reflect 
a clear legislative intent that no applicant or 
licensee be denied the right to practice medi- 
cine for any reason without notice of the 
grounds and an opportunity to be heard by the 
board. The sole exception is an automatic sus- 
pension based on an adjudication of mental 
incompetency pursuant to G.S. 90-14(a)(10). In 
re Magee, 87 N.C. App. 650, 362 S.E.2d 564 
(1987). 
Same — Continued Suspension on Dif- 

ferent Grounds. — The Board of Medical 
Examiners may not continue to either perma- 
nently or indefinitely deprive a person of a 
medical license suspended for mental incompe- 

tency, upon totally different grounds, without 
notice of those grounds or an opportunity to be 
heard. In re Magee, 87 N.C. App. 650, 362 
S.E.2d 564 (1987). 
Same — Procedures for Reinstatement. 

— The Board of Medical Examiners is required 
by the Administrative Procedure Act, G.S. 
150B-1 et seq., to establish regulations and 
procedures related to reinstatement of licenses 
automatically suspended under G.S. 90-14- 
(a)(10) to afford procedural protection to sus- 
pended licensees. In re Magee, 87 N.C. App. 
650, 362 S.E.2d 564 (1987). 
Applied in In re Wilkins, 294 N.C. 528, 242 

5 /H.2d 829 (1978). 
Cited in In re Rogers, 297 N.C. 48, 253 

yg Se PAGS IEE 

§ 90-14.2. Hearing before revocation or suspension of a 
license. 

Before the Board shall revoke, restrict or suspend any license granted by it, 
the licensee shall be given a written notice indicating the general nature of the 
charges, accusation, or complaint made against him, which notice may be 
prepared by a committee or one or more members of the Board designated by 
the Board, and stating that such licensee will be given an opportunity to be 
heard concerning such charges or complaint at a time and place stated in such 
notice, or at a time and place to be thereafter designated by the Board, and the 
Board shall hold a public hearing not less than 30 days from the date of the 
service of such notice upon such licensee, at which such licensee may appear 
personally and through counsel, may cross examine witnesses and present 
evidence in his own behalf. A physician who is mentally incompetent shall be 
represented at such hearing and shall be served with notice as herein provided 
by and through a guardian ad litem appointed by the clerk of the court of the 
county in which the physician has his residence. Such licensee or physician 
may, if he desires, file written answers to the charges or complaints preferred 
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against him within 30 days after the service of such notice, which answer shall 

become a part of the record but shall not constitute evidence in the case. (1953, 

Gel 1ees 3 21979,6, 090) sD.) 

CASE NOTES 

The function of the Board under this 
section is certainly quasi-judicial. 
Mazzucco v. North Carolina Bd. of Medical 
Exmrs., 31 N.C. App. 47, 228 S.E.2d 529, ap- 
peal dismissed, 291 N.C. 323, 230 S.E.2d 676 

(1976). 
Absolute Privilege of Board. — The public 

policy which supports the doctrine of absolute 
privilege in defamation actions fully supports 
the application of the doctrine to the Board of 
Medical Examiners and the individual mem- 

bers in the performance of their quasi-judicial 

statutory duties. Mazzucco v. North Carolina 
Bd. of Medical Exmrs., 31 N.C. App. 47, 228 
S.E.2d 529, appeal dismissed, 291 N.C. 323, 

230 oukacd 616.(1976). 
Satisfaction of Due Process Require- 

ments. — Where physician was notified in 

writing of the charges against him, was given 
ample time in which to prepare his defense, 

was present in person and was represented by 

able counsel of his choice at the hearing, was 
confronted by his accusers, was given ample 
opportunity to cross-examine them and testi- 
fied in his own behalf, procedurally the hearing 

was conducted in accordance with the statute 

and fulfilled the requirements of the federal 
due process clause and the law of the land 

clause of the State Constitution. In re Wilkins, 

OGAIN G2 528. 242, 5.H.2d 829 (1978). 

Refusal to Issue Permanent License Af- 

ter Failure to Meet Condition of Tempo- 

rary License. — Physician who was issued a 

temporary license to practice in this State, her 

further practice being conditioned on passing 

the Federal Licensing Examination, was not 

entitled to a hearing on the refusal of the Board 

to issue her a permanent license to practice 

§ 90-14.3. Service of notices. 

medicine for failure to pass such examination 
on expiration of her temporary license. Mebane 
vy. Board of Medical Exmrs., 55 N.C. App. 455, 
286 S.E.2d 112, cert. denied and appeal dis- 
missed, 305 N.C. 586, 292 S.E.2d 6 (1982). 
Adjudication of Mental Incompetency — 

Exception to Notice and Hearing Require- 
ments. — This section and G.S. 90-14.1 reflect 
a clear legislative intent that no applicant or 
licensee be denied the right to practice medi- 
cine for any reason without notice of the 
grounds and an opportunity to be heard by the 
board. The sole exception is an automatic sus- 
pension based on an adjudication of mental 
incompetency pursuant to G.S. 90-14(a)(10). In 
re Magee, 87 N.C. App. 650, 362 S.E.2d 564 

(1987). 
Same — Continued Suspension on Dif- 

ferent Grounds. — The Board of Medical 
Examiners may not continue to either perma- 
nently or indefinitely deprive a person of a 
medical license suspended for mental incompe- 
tency, upon totally different grounds, without 
notice of those grounds or an opportunity to be 
heard. In re Magee, 87 N.C. App. 650, 362 

S.E.2d 564 (1987). 
Same — Procedures for Reinstatement. 

— The Board of Medical Examiners is required 

by the Administrative Procedure Act, G.S. 

150B-1 et seq., to establish regulations and 

procedures related to reinstatement of licenses 

automatically suspended under G.S. 90-14- 

(a)(10) to afford procedural protection to sus- 

pended licensees. In re Magee, 87 N.C. App. 

650, 362 S.E.2d 564 (1987). 

Cited in Hoke v. Board of Medical Exmrs., 

395 F. Supp. 357 (W.D.N.C. 1975); Hoke v. 

Board of Medical Exmrs., 445 F. Supp. 1313 

(W.D IN; C21973): 

Any notice required by this Chapter may be served either personally or by an 

officer authorized by law to serve process, or by registered or certified mail, 

return receipt requested, directed to the licensee or applicant at his last known 

address as shown by the records of the Board. If notice is served personally, it 

shall be deemed to have been served at the time when the officer delivers the 

notice to the person addressed. Where notice is served by registered or certified 

mail, it shall be deemed to have been served on the date borne by the return 

receipt showing delivery of the notice to the addressee, showing refusal of the 

addressee to accept the notice, or showing failure to locate the addressee at the 

last known address as shown by the records of the Board. (1953, c. IDAS Ss 3: 

1995, c. 405, s. 5.) 
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§ 90-14.4. Place of hearings for revocation or suspension 
of license. 

Upon written request of the accused physician to the secretary of the Board 
within 20 days after service of the charges or complaints against him, a 
hearing for the purpose of determining revocation or suspension of his license 
shall be conducted in the county in which such physician maintains his 
residence, or at the election of the Board, in any county in which the act or acts 
complained of occurred. In the absence of such request, the hearing shall be 
held at a place designated by the Board, or as agreed upon by the physician and 
the Boards 1953- c. 1246.55. 198Ie craigs il) 

§ 90-14.5. Use of trial examiner or depositions. 

Where the licensee requests that the hearing herein provided for be held by 
the Board in a county other than the county designated for the holding of the 
meeting of the Board at which the matter is to be heard, the Board may 
designate in writing one or more of its members to conduct the hearing as a 
trial examiner or trial committee, to take evidence and report a written 
transcript thereof to the Board at a meeting where a majority of the members 
are present and participating in the decision. Evidence and testimony may also 
be presented at such hearings and to the Board in the form of depositions taken 
before any person designated in writing by the Board for such purpose or 
before any person authorized to administer oaths, in accordance with the 
procedure for the taking of depositions in civil actions in the superior court. 
Go bascest248  saa8) 

§ 90-14.6. Evidence admissible. 

(a) In proceedings held pursuant to this Article the Board shall admit and 
hear evidence in the same manner and form as prescribed by law for civil 
actions. A complete record of such evidence shall be made, together with the 
other proceedings incident to such hearing. 

(b) Subject to the North Carolina Rules of Civil Procedure and Rules of 
Evidence, in proceedings held pursuant to this Article, the licensee under 
investigation may call witnesses, including medical practitioners licensed in 
the United States, with expertise in the same field of practice as the licensee 
under investigation, and the Board shall consider this testimony. Witnesses 
shall not be restricted to experts certified by the American Board of Medical 
Specialties. 

(c) Subject to the North Carolina Rules of Civil Procedure and Rules of 
Evidence, statements contained in medical or scientific literature shall be 
competent evidence in proceedings held pursuant to this Article. (1953, c. 1248, 
s. 3; 2003-366, s. 5.) 

Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 

CS WAD 

CASE NOTES 

Applied in In re Wilkins, 294 N.C. 528, 242 Cited in In re Kincheloe, 272 N.C. 116, 157 

S.E.2d 829 (1978). S.E.2d 833 (1967). 
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§ 90-14.7. Procedure where person fails to request or ap- 

pear for hearing. 

If a person who has requested a hearing does not appear, and no continuance 

has been granted, the Board or its trial examiner or committee may hear the 

evidence of such witnesses as may have appeared, and the Board may proceed 

to consider the matter and dispose of it on the basis of the evidence before it. 

“eciehe aoe the Board may reopen any case for further hearing. (1953, c. 

eSl.. 

§ 90-14.8. Appeal from Board’s decision revoking or sus- 

pending a license. 

A physician whose license is revoked or suspended by the Board may obtain 

a review of the decision of the Board in the Superior Court of Wake County or 

in the superior court in the county in which the hearing was held or upon 

agreement of the parties to the appeal in any other superior court of the State, 

upon filing with the secretary of the Board a written notice of appeal within 20 

days after the date of the service of the decision of the Board, stating all 

exceptions taken to the decision of the Board and indicating the court in which 

the appeal is to be heard. 
Within 30 days after the receipt of a notice of appeal as herein provided, the 

Board shall prepare, certify and file with the clerk of the superior court in the 

county to which the appeal is directed the record of the case comprising a copy 

of the charges, notice of hearing, transcript of testimony, and copies of 

documents or other written evidence produced at the hearing, decision of the 

Board, and notice of appeal containing exceptions to the decision of the Board. 

@onamcel248.5,. 3, 1981,c15/3,98. 12.) 

CASE NOTES 

Cited in In re Guess, 327 N.C. 46, 393 S.E.2d 

833 (1990). 

§ 90-14.9. Appeal bond; stay of Board order. 

(a) The person seeking the review shall file with the clerk of the reviewing 

court a copy of the notice of appeal and an appeal bond of two hundred dollars 

($200.00) at the same time the notice of appeal is filed with the Board. Subject 

to subsection (b) of this section, at any time before or during the review 

proceeding the aggrieved person may apply to the reviewing court for an order 

staying the operation of the Board decision pending the outcome of the review, 

which the court may grant or deny in its discretion. 

(b) No stay shall be granted under this section unless the Board is given 

prior notice and an opportunity to be heard in response to the application for 

an order staying the operation of the Board decision. (1953, c. 1248, s. 3; 1995, 

€, 2s Satay, 

§ 90-14.10. Scope of review. 

Upon the review of the Board’s decision revoking or suspending a license, the 

case shall be heard by the judge without a jury, upon the record, except that in 

cases of alleged omissions or errors in the record, testimony thereon may be 

taken by the court. The court may affirm the decision of the Board or remand 

the case for further proceedings; or it may reverse or modify the decision if the 

substantial rights of the accused physician have been prejudiced because the 
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findings or decisions of the Board are in violation of substantive or procedural 
law, or are not supported by competent, material, and substantial evidence 
admissible under this Article, or are arbitrary or capricious. At any time after 
the notice of appeal has been filed, the court may remand the case to the Board 
for the hearing of any additional evidence which is material and is not 
cumulative and which could not reasonably have been presented at the 
hearing before the Board. (1953, c. 1248, s. 3.) 

Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 
(1971). 

CASE 

Findings of Board Supported by Evi- 
dence Are Conclusive. — The findings of the 
Board, supported by evidence in the record, 
although contradicted by the testimony of the 
respondent himself, are conclusive upon judi- 
cial review of the Board’s order. In re Wilkins, 
DOAN C026, 242 SiG. 2d 82011978). 

Findings that physician issued prescription 
for no legitimate medical purpose and not in 
the course of the legitimate practice of medi- 
cine, being supported by competent evidence in 
the record, are conclusive on judicial review of 

the order of the Board. In re Wilkins, 294 N.C. 
528, 242 S.E.2d 829 (1978). 
The credibility of the witnesses and the 

resolution of conflicts in their testimony is 
for the Board, not a reviewing court, and the 
findings of the Board, supported by competent 

NOTES 

evidence, are conclusive upon judicial review of 
the Board’s order. In re Wilkins, 294 N.C. 528, 
242 S:E.2d'829 (19:78). 

Reviewing court may not substitute its 
discretion for Board’s. In re Wilkins, 294 
N:@2°528,,242)5.E.20'3829 978); 

Grounds for Remand. — The superior 
court was not required to remand the matter of 
the revocation of a physician’s license to the 
Board for further proceedings in the absence of 
some preliminary showing by the physician of 
the basis for his accusation of racial discrimi- 
nation and prejudice against him. In re 
Wilkins, 294 N.C. 528, 242 S.E.2d 829 (1978). 

Cited in In re Kincheloe, 272 N.C. 116, 157 

S.E.2d 833 (1967); In re Guess, 327 N.C. 46, 393 

S.B.2d 833 (1990). 

§ 90-14.11. Appeal; appeal bond. 

(a) Any party to the review proceeding, including the Board, may appeal 
from the decision of the superior court under rules of procedure applicable in 
other civil cases. No appeal bond shall be required of the Board. Subject to 
subsection (b) of this section, the appealing party may apply to the superior 
court for a stay of that court’s decision or a stay of the Board’s decision, 
whichever shall be appropriate, pending the outcome of the appeal. 

(b) No stay shall be granted unless all parties are given prior notice and an 
opportunity to be heard in response to the application for an order staying the 
operation of the Board decision. (1958, c. 1248, s. 3; 1989, c. 770, s. 75.1; 1995, 
¢. 405, s. 7.) 

CASE NOTES 

Review of Decisions of Board of Medical 
Examiners by Court of Appeals. — Court of 
Appeals is the proper court to determine ap- 
peals taken from decisions of the superior court 
in proceedings for judicial review of decisions of 
the Board of Medical Examiners under G.S. 
7A-27(b); the Court of Appeals erred in dismiss- 
ing an appeal under this section since the 
generally accepted rule is that where there is 

an irreconcilable conflict between two statutes, 

the later statute controls as last expression of 
legislative intent, and therefore, the later en- 

acted statute, G.S. 7A-27(b), controlled in the 
case. In re Guess, 324 N.C. 105, 376 S.E.2d 8 

(1989), cert. denied, 498 U.S. 1047, 111 S. Ct. 
754, 112 L. Ed. 2d 774 (1991), decided prior to 
the 1989 amendment of this section, which 
deleted references to the Supreme Court. 
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Cited in In re Kincheloe, 272 N.C. 116, 157 

S F.2d 833 (1967); In re Wilkins, 294 N.C. 528, 

Bao B20. 629 (1978). 

§ 90-14.12. Injunctions. 

ART. 1. PRACTICE OF MEDICINE §90-14.13 

The Board may appear in its own name in the superior courts in an action for 

injunctive relief to prevent violation of this Article and the superior courts 

shall have power to grant such injunctions regardless of whether criminal 

prosecution has been or may be instituted as a result of such violations. Actions 

under this section shall be commence d in the superior court district or set of 

districts as defined in G.S. 7A-41.1 in which the respondent resides or has his 

principal place of business or in which the alleged acts occurred, or in the case 

of an action against a nonresident, in the district where the Board resides. 

Oise 1248 673° 1981,¢. 573, 5. 13) 1987 (Reg. Sess., 1988), c. 1037, s. 100; 

ZOO 1-2 Ges. 1.) 

CASE NOTES 

Dispute as to Nurses Administering An- 

esthesia. — Trial court properly denied the 

North Carolina Board of Nursing’s motion to 

enforce a consent order as against petitioners, 

the North Carolina Medical Society, the North 

Carolina Society of Anesthesiologists, Inc., a 

doctor, and the North Carolina Medical Board, 

because: petitioners did not violate the consent 

order by issuing a position statement with 

regard to nurses administering anesthesia and 

never acquiesced to the Board’s administrative 

rule via the consent order on the same topic. 

N.C. Med. Soc’y v. N.C. Bd. of Nursing, 169 N.C. 

App. 1, 610 $.E.2d 722 (2005). 

§ 90-14.13. Reports of disciplinary action by health care 

institutions; immunity from liability. 

The chief administrative officer of every licensed hospital or other health 

care institution, including Health Maintenance Organizations, as defined in 

G.S. 58-67-5, preferred providers, as 

provider organizations 
defined in G.S. 58-50-56, and all other 

that issue credentials to physicians who practice 

medicine in the State, shall, after consultation with the chief of staff of that 

institution, report to the Board any revocation, suspension, or limitation of a 

physician’s privileges to practice in that institution. A hospital is not required 

to report the suspension of a physician’s privileges 

complete medical records unless the suspension is 
for failure to timely 

the third within the 

calendar year for failure to timely complete medical records. Upon reporting 

the third suspension, the hospital shall also report the previous two suspen- 

sions. The institution shall also report to the Board resignations from practice 

in that institution by persons licensed under this Article. The Board shall 

report all violations of this subsection known to it to the licensing agency for 

the institution involved. 

Any licensed physician who does not possess professional liability insurance 

shall report to the Board any award of damages or any settlement of any 

malpractice complaint affecting his or her practice within 30 days of the award 

or settlement. 
The chief administrative officer of each insurance company providing pro- 

fessional liability insurance for physicians who practice medicine in North 

Carolina, the administrative officer of the Liability Insurance Trust Fund 

Council created by G.S. 116-220, and the administrative officer of any trust 

fund operated by a hospital authority, group, or provider shall report to the 

Board within 30 days: 
(1) Any award of damages or settlement affecting or involving a physician 

it insures, or 
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(2) Any cancellation or nonrenewal of its professional liability coverage of 
a physician, if the cancellation or nonrenewal was for cause. 

The Board may request details about any action and the officers shall 
promptly furnish the requested information. The reports required by this 
section are privileged and shall not be open to the public. The Board shall 
report all violations of this paragraph to the Commissioner of Insurance. 
Any person making a report required by this section shall be immune from 

any criminal prosecution or civil liability resulting therefrom unless such 
person knew the report was false or acted in reckless disregard of whether the 
report wastialses (198. cy oO o.Sal41 06 le C000. S. | Peo Ceo memos 
1997-481, s. 2; 1997-519, s. 3.14.) 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 

§ 90-15. License fee; salaries, fees, and expenses of Board. 

Each applicant for a license to practice medicine and surgery in this State 
under either G.S. 90-9, 90-10, or 90-13 shall pay to the North Carolina Medical 
Board an application fee of three hundred fifty dollars ($350.00). Whenever a 
limited license is granted as provided in G.S. 90-12, the applicant shall pay to 
the Board a fee not to exceed one hundred fifty dollars ($150.00), except where 
a limited license to practice in a medical education and training program 
approved by the Board for the purpose of education or training is granted, the 
applicant shall pay a fee of one hundred dollars ($100.00), and where a limited 
license to practice medicine and surgery only at clinics that specialize in the 
treatment of indigent patients is granted, the applicant shall not pay a fee. A 
fee of twenty-five dollars ($25.00) shall be paid for the issuance of a duplicate 
license. All fees shall be paid in advance to the North Carolina Medical Board, 
to be held in a fund for the use of the Board. The compensation and expenses 
of the members and officers of the Board and all expenses proper and necessary 
in the opinion of the Board to the discharge of its duties under and to enforce 
the laws regulating the practice of medicine or surgery shall be paid out of the 
fund, upon the warrant of the Board. The per diem compensation of Board 
members shall not exceed two hundred dollars ($200.00) per day per member 
for time spent in the performance and discharge of duties as a member. Any 
unexpended sum or sums of money remaining in the treasury of the Board at 
the expiration of the terms of office of the members of the Board shall be paid 
over to their successors in office. 

For the initial and annual registration of an assistant to a physician, the 
Board may require the payment of a fee not to exceed a reasonable amount. 
(1858-9, c. 258, s. 13; Code, s. 3130; Rev., s. 4501; 1913, c. 20, ss) 4, 5; Gist sc: 
6619; 1921 )c: 47, s. 5; Ex, Sess. 1921 9c744, 547, 1953, cs 1871969, cx 92 9Re: 
Ae 197 leeSl7, Ss. 2,7, 150) sb) 1907 6. 8388.5.4: 19799 CaloG as leeremces 
Dia, Ss) 15,1983 (Res. Sess1984)46 1063, 6s le 1 9S58e5 3620 ssal-o Osi 
859, ss. 13, 14; 1993 (Reg. Sess., 1994), c. 566, s. 2; 1995, c. 94, s. 15; c. 509, s: 
3 20002545 .025 2005-40245 5)) 

Effect of Amendments. — Session Laws ond sentences and substituted “one hundred 
2005-402, s. 5, effective September 19, 2005,in dollars ($100.00) for “twenty-five dollars 
the first paragraph, rewrote the first and sec- ($25.00)” in the second sentence. 

§ 90-15.1. Registration every year with Board. 

Every person licensed to practice medicine by the North Carolina Medical 
Board shall register annually with the Board within 30 days of the person’s 
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birthday. A person who registers with the Board shall report to the Board the 

person’s name and office and residence address and any other information 

required by the Board, and shall pay a registration fee of one hundred 

seventy-five dollars ($175.00), except those who have a limited license to 

practice in a medical education and training program approved by the Board 

for the purpose of education or training shall pay a registration fee of one 

hundred twenty-five dollars ($125.00) and those who have a limited volunteer 

license shall pay an annual registration fee of twenty-five dollars ($25.00). A 

physician who is not actively engaged in the practice of medicine in North 

Carolina and who does not wish to register the license may direct the Board to 

place the license on inactive status. For purposes of annual registration, the 

Board shall use a simplified registration form which allows registrants to 

confirm information on file with the Board. A physician who fails to register as 

required by this section shall pay an additional fee of fifty dollars ($50.00) to 

the Board. The license of any physician who fails to register and who remains 

unregistered for a period of 30 days after certified notice of the failure is 

automatically inactive. Except as provided in G.S. 90-12(d), a person whose 

license is inactive shall not practice medicine in North Carolina nor be 

required to pay the annual registration fee. Upon payment of all accumulated 

fees and penalties, the license of the physician may be reinstated, subject to the 

Board requiring the physician to appear before the Board for an interview and 

to comply with other licensing requirements. The penalty may not exceed the 

maximum fee for a license under G.S. 90-18. (1957, c. 597; 1969, c. 929, s. 5; 

1979, c. 196, s. 2; 1983 (Reg. Sess., 1984), c. 1063, s. 21987, c. 609, s.12; 1903 

(Reg. Sess., 1994), c. 566, s. 1; 1995, c. 94, s. 16; 1995 (Reg. Sess., 1996), c. 634, 

s. 1(a); 1997-481, s. 3; 2000-5, s. 3; 2001-493, s. 3; 2005-402, s. 6.) 

Effect of Amendments. — Session Laws enty-five dollars ($175.00) ... twenty five dol- 

2001-493, s. 3, effective January 1, 2002, in the lars ($25.00)” for “one hundred twenty-five 

second sentence, substituted “fee of one hun- dollars ($125.00)” in the second sentence; and 

dred twenty-five dollars ($125.00)” for “fee fixed substituted “fifty dollars ($50.00)” for “twenty 

by the Board not in excess of one hundred dollars ($20.00)” in the fifth sentence. 

dollars ($100.00).” Legal Periodicals. — For 1997 legislative 

Session Laws 2005-402, s. 6, effective Sep- survey, see 20 Campbell L. Rev. 469. 

tember 19, 2005, substituted “one hundred sev- 

§ 90-16. Board to keep record; publication of names of 

licentiates; transcript as evidence; receipt of 

evidence concerning treatment of patient who 

has not consented to public disclosure. 

The North Carolina Medical Board shall keep a regular record of its 

proceedings in a book kept for that purpose, together with the names of the 

members of the Board present, the names of the applicants for license, and 

other information as to its actions. The North Carolina Medical Board shall 

cause to be entered in a separate book the name of each applicant to whom a 

license is issued to practice medicine or surgery, along with any information 

pertinent to such issuance. The North Carolina Medical Board shall publish 

the names of those licensed in three daily newspapers published in the State 

of North Carolina, within 30 days after granting the same. A transcript of any 

such entry in the record books, or certificate that there is not entered therein 

the name and proficiency or date of granting such license of a person charged 

with the violation of the provisions of this Article, certified under the hand of 

the secretary and the seals of the North Carolina Medical Board, shall be 

admitted as evidence in any court of this State when it is otherwise competent. 

The Board may in a closed session receive evidence involving or concerning 

the treatment of a patient who has not expressly or impliedly consented to the 
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public disclosure of such treatment as may be necessary for the protection of 
the rights of such patient or of the accused physician and the full presentation 
of relevant evidence. All records, papers and other documents containing 
information collected and compiled by the Board, or its members or employees 
as a result of investigations, inquiries or interviews conducted in connection 
with a licensing or disciplinary matter shall not be considered public records 
within the meaning of Chapter 132 of the General Statutes; provided, however, 
that any notice or statement of charges against any licensee, or any notice to 
any licensee of a hearing in any proceeding shall be a public record within the 
meaning of Chapter 132 of the General Statutes, notwithstanding that it may 
contain information collected and compiled as a result of any such investiga- 
tion, inquiry or interview; and provided, further, that if any such record, paper 
or other document containing information theretofore collected and compiled 
by the Board, as hereinbefore provided, is received and admitted in evidence in 
any hearing before the Board, it shall thereupon be a public record within the 
meaning of Chapter 132 of the General Statutes. 

In any proceeding before the Board, in any record of any hearing before the 
Board, and in the notice of the charges against any licensee (notwithstanding 
any provision herein to the contrary) the Board may withhold from public 
disclosure the identity of a patient who has not expressly or impliedly 
consented to the public disclosure of treatment by the accused physician. 
(1858-9; cx 258, s; 127,;Code, 3129; Revs; 4500; C.8.,'s. 66207192 hice 
6; 1977, c.-838)'s. 5; 1993 (Res, Sesss. 1994) 7c: 0704606; 1995 c, (94 saris 
1997-481, s. 4.) 

Legal Periodicals. — For comment, “You North Carolina’s Public Records Law,” see 72 
Can’t Always Get What You Want: A Look at N.C.L. Rev. 1527 (1994). 

CASE NOTES 

Cited in Hoke v. Board of Medical Exmrs., 
445 F. Supp. 1313 (W.D.N.C. 1978). 

§ 90-17: Repealed by Session Laws 1967, c. 691, s. 59. 

§ 90-18. Practicing without license; practicing defined; 
penalties. 

(a) No person shall practice medicine or surgery, or any of the branches 
thereof, nor in any case prescribe for the cure of diseases unless the person 
shall have been first licensed and registered so to do in the manner provided in 
this Article, and if any person shall practice medicine or surgery without being 
duly licensed and registered, as provided in this Article, the person shall not be 
allowed to maintain any action to collect any fee for such services. The person 
so practicing without license shall be guilty of a Class 1 misdemeanor, except 
that if the person so practicing without a license is an out-of-state practitioner 
who has not been licensed and registered to practice medicine or surgery in 
this State, the person shall be guilty of a Class I felony. 

(b) Any person shall be regarded as practicing medicine or surgery within 
the meaning of this Article who shall diagnose or attempt to diagnose, treat or 
attempt to treat, operate or attempt to operate on, or prescribe for or 
administer to, or profess to treat any human ailment, physical or mental, or 
any physical injury to or deformity of another person. A person who resides in 
any state or foreign country and who, by use of any electronic or other 
mediums, performs any of the acts described in this subsection, including 
prescribing medication by use of the Internet or a toll-free telephone number, 
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shall be regarded as practicing medicine or surgery and shall be subject to the 

provisions of this Article and appropriate regulation by the North Carolina 

Medical Board. 
(c) The following shall not constitute practicing medicine or surgery as 

defined in subsection (b) of this section: 

(1) The administration of domestic or family remedies in cases of emer- 

gency. 
(2) The practice of dentistry by any legally licensed dentist engaged in the 

practice of dentistry and dental surgery. 

(3) The practice of pharmacy by any legally licensed pharmacist engaged 

in the practice of pharmacy. 

(3a) The provision of drug therapy management by a licensed pharmacist 

engaged in the practice of pharmacy pursuant to an agreement that is 

physician, pharmacist, patient, and disease specific when performed 

in accordance with rules and rules developed by a joint subcommittee 

of the North Carolina Medical Board and the North Carolina Board of 

Pharmacy and approved by both Boards. Drug therapy management 

shall be defined as: (i) the implementation of predetermined drug 

therapy which includes diagnosis and product selection by the pa- 

tient’s physician; (ii) modification of prescribed drug dosages, dosage 

forms, and dosage schedules; and (111) ordering tests; (i), (11), and (1) 

shall be pursuant to an agreement that 1s physician, pharmacist, 

patient, and disease specific. 

(4) The practice of medicine and surgery by any surgeon or physician of 

the United States army, navy, or public health service in the discharge 

of his official duties. 
(5) The treatment of the sick or suffering by mental or spiritual means 

without the use of any drugs or other material means. 

(6) The practice of optometry by any legally licensed optometrist engaged 

in the practice of optometry. 

(7) The practice of midwifery as defined in G.5,/90-178-2. 

(8) The practice of chiropody by any legally licensed chiropodist when 

engaged in the practice of chiropody, and without the use of any drug. 

(9) The practice of osteopathy by any legally licensed osteopath when 

engaged in the practice of osteopathy as defined by law, and especially 

G.S. 90-129. 
(10) The practice of chiropractic by any legally licensed chiropractor when 

engaged in the practice of chiropractic as defined by law, and without 

the use of any drug or surgery. 

(11) The practice of medicine or surgery by any nonregistered reputable 

physician or surgeon who comes into this State, either in person or by 

use of any electronic or other mediums, on an irregular basis, to 

consult with a resident registered physician or to consult with 

personnel at a medical school about educational or medical training. 

This proviso shall not apply to physicians resident in a neighboring 

state and regularly practicing in this State. 

(12) Any person practicing radiology as hereinafter defined shall be 

deemed to be engaged in the practice of medicine within the meaning 

of this Article. “Radiology” shall be defined as, that method of medical 

practice in which demonstration and examination of the normal and 

abnormal structures, parts or functions of the human body are made 

by use of X ray. Any person shall be regarded as engaged in the 

practice of radiology who makes or offers to make, for a consideration, 

a demonstration or examination of a human being or a part or parts 

of a human body by means of fluoroscopic exhibition or by the shadow 

imagery registered with photographic materials and the use of X 
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rays; or holds himself out to diagnose or able to make or makes any 
interpretation or explanation by word of mouth, writing or otherwise 
of the meaning of such fluoroscopic or registered shadow imagery of 
any part of the human body by use of X rays; or who treats any 
disease or condition of the human body by the application of X rays 
or radium. Nothing in this subdivision shall prevent the practice of 
radiology by any person licensed under the provisions of Articles 2, 7, 
8, and 12A of this Chapter. 

(13) The performance of any medical acts, tasks, and functions by a 
licensed physician assistant at the direction or under the supervision 
of a physician in accordance with rules adopted by the Board. This 
subdivision shall not limit or prevent any physician from delegating to 
a qualified person any acts, tasks, and functions that are otherwise 
permitted by law or established by custom. The Board shall authorize 
physician assistants licensed in this State or another state to perform 
specific medical acts, tasks, and functions during a disaster. 

(14) The practice of nursing by a registered nurse engaged in the practice 
of nursing and the performance of acts otherwise constituting medical 
practice by a registered nurse when performed in accordance with 
rules and regulations developed by a joint subcommittee of the North 
Carolina Medical Board and the Board of Nursing and adopted by 
both boards. 

(15) The practice of dietetics/nutrition by a licensed dietitian/nutritionist 
under the provisions of Article 25 of this Chapter. 

(16) The practice of acupuncture by a licensed acupuncturist in accor- 
dance with the provisions of Article 30 of this Chapter. 

(17) The use of an automated external defibrillator as provided in G.S. 
JOlZle an 

(18) The practice of medicine by any nonregistered physician residing in 
another state or foreign country who is contacted by one of the 
physician’s regular patients for treatment by use of the Internet or a 
toll-free telephone number while the physician’s patient is tempo- 
rarily in this State. 

(19) The practice of medicine or surgery by any physician who comes into 
this State to practice medicine or surgery at a camp that specializes in 
providing therapeutic recreation for individuals with chronic ill- 
nesses, as long as all the following conditions are satisfied: 
a. The physician provides documentation to the medical director of 

the camp that the physician is licensed and in good standing to 
practice medicine in another state. 

b. The physician provides services only at the camp or in connection 
with camp events or camp activities that occur off the grounds of 
the camp. 

c. The physician receives no compensation for the services. 
d. The physician provides those services within this State for no more 

than 30 days per calendar year. 
e. The camp has a medical director who holds an unrestricted license 

to practice medicine and surgery issued under this Article. 
(1358-9 ies 2o8Nse2sCodeisus 122 mleebuc, Mise C26 eS o: 
e138 i vestie2aRev. ss) 3645949024 Gi5 3 s66622 91.92 sce A ace 
Exe Sessr LO21ice44ucn8s 1941767163; 1967 9c2263Neek 1969. 
ole Oh Gs eas hecn ope lle hice tel iicecy dee. duke betsy oe she iran dG. oye, 
Ie llehere, (e teleiiyech ace LOW IoL sO CU. ous fe. see) Celene Ihe [i 
Sesseiicse 24s 1A (ec) 995 nhc n04ercs oS LO e007 bill momets 
199 7- ols 99922904 st e2 a 2000 ais a2 O02 cue 
2003-10908) 12005-415;592)) 
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Editor’s Note. — Session Laws 1983, c. 897, 

which substituted “as defined in G.S. 90-178.2” 
for “by any woman who pursues the vocation of 
midwife” in subdivision (7), provides, in s. 3: 
“This act shall become effective October 1, 
1983. Any person who on October 1, 1983, had 
been a practicing midwife in North Carolina for 
more than 10 years may continue to assist at 

childbirth without approval under this Article. 
Any other person authorized to practice mid- 

CASE 

I. General Consideration. 

II. Osteopaths. 
III. Drugs. 
IV. Naturopaths. 

I. GENERAL CONSIDERATION. 

Constitutionality. — This section is not 

unconstitutional. State v. Nelson, 69 N.C. App. 

636.017 6.6.20 711 (1984). 

This statute is not invalid, as it is the exer- 

cise of police power to protect the public, and is 

not the creation of a monopoly. State v. Call, 121 

Ni G43 28.5.H, 017 (1897). 

This section does not attempt to regu- 

late constitutionally protected activities. 

The State is certainly empowered to protect its 

citizens from those who would attempt to prac- 

tice medicine without having been duly h- 

censed. State v. Nelson, 69 N.C. App. 638, 317 

S.E.2d 711 (1984). 
The intent of this section is to protect the 

public against those who would hold them- 

selves out as medical doctors and who would 

expect compensation in return for those ser- 

vices. State v. Nelson, 69 N.C. App. 638, 317 

S.E.2d 711 (1984). 
The language of this section is suffi- 

ciently specific to inform a person of ordinary 

intelligence as to what conduct is prohibited by 

the statute. State v. Nelson, 69 N.C. App. 638, 

SL es Ee2d 7th (1984). 

North Carolina courts have not inter- 

preted this section to prohibit the render- 

ing of aid to one’s family and friends. State 

v. Nelson, 69 N.C. App. 638, 317 S.E.2d 711 

(1984). 
The gratuitous rendering of aid is not 

barred by this section. State v. Nelson, 69 N.C. 

App. 638, 317 S.E.2d 711 (1984). 

Nonmedical Physicians. — The statute is 

applicable only to one holding himself out as a 

medical physician. If one cures by other means 

he is not subject to this statute. State v. Biggs, 

133 N.C. 729, 46 S.E. 401 (1903). 

Psychologist. — While not specifically ex- 

empted by this section, a psychologist who 

limits himself to the practice of psychology and 

the rendering of professional psychological ser- 

ART. 1. PRACTICE OF MEDICINE §90-18 

wifery on September 30, 1983, may continue to 

practice midwifery without approval under this 

Article until April 1, 1984. No annual fee shall 

be collected for 1983.” 

Effect of Amendments. — Session Laws 

2005-415, s. 2, effective December 1, 2005, 

added the exception at the end of subsection (a). 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 

NOTES 

vices as defined in G.S. 90-270.2 is exempt from 
this section to that extent. Wesley v. Greyhound 
Lines, 47 N.C. App. 680, 268 S.E.2d 855, cert. 

denied, 301 N.C. 239, 283 S.E.2d 136 (1980). 
Nurse. — In case where nurse sufficiently 

alleged that she was discharged for complying 

with minimum requirements of the practice of 
nursing, court disagreed with defendant’s argu- 

ment that her complaint established, as a mat- 

ter of law, the unauthorized practice of medi- 

cine by plaintiff under this section. Deerman v. 

Beverly Cal. Corp., 1385 N.C. App. 1, 518 S.E.2d 

804 (1999). 
A patent medicine vendor cannot hold 

himself out as a physician, and then avoid the 

statute by prescribing only his own products. 

State v. Van Doran, 109 N.C. 864, 14 S.E. 32 

(189): 
Lack of Criminal Intent Not a Defense. 

— The burden rested upon defendants to know 

whether their conduct was prohibited by this 

section, and because a lack of criminal intent 

does not constitute a valid defense, the court 

was under no duty to instruct the jury on the 

defendants’ intent. State v. Howard, 78 N.C. 

App. 262, 337 S.E.2d 598 (1985), appeal dis- 

missed, 316 N.C. 198, 341 S.E.2d 581 (1986). 

Unorthodox Treatment of Terminally Il. 

__ This section is not unconstitutional on the 

grounds that the terminally ill have a funda- 

mental right to choose unorthodox medical 

treatment and that this section unconstitution- 

ally infringes upon this fundamental right. 

State v. Howard, 78 N.C. App. 262, 337 S.E.2d 

598 (1985), appeal dismissed, 316 N.C. 198, 341 

SH 2d 3 11986): 

Burden of Proving Exception. — Once 

the State produces evidence of one committing 

acts that satisfy the definition of “practicing 

medicine or surgery” within the meaning of this 

section, it is incumbent upon defendant to in- 

troduce evidence that his actions fell within one 

of the exceptions thereto. State v. Howard, 78 

N.C. App. 262, 337 S.E.2d 598 (1985), appeal 
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dismissed, 316 N.C. 198, 341 S.E.2d 581 (1986). 
Instruction That Defendant Did Not Fall 

Within Exception. — If the defendant fails to 
produce evidence that his actions fell within 
one of the exceptions, the jury need not consider 
the exceptions to the statute and a jury instruc- 
tion to that effect is a correct statement of the 
law. State v. Howard, 78 N.C. App. 262, 337 
S.E.2d 598 (1985), appeal dismissed, 316 N.C. 
198, 341 S.E.2d 581 (1986). 
Investigation by Board Not Prerequisite 

to Prosecution. — G.S. 90-21 merely estab- 
lishes a method whereby the Board of Medical 
Examiners may procure an investigation by the 
Attorney General with respect to alleged viola- 
tions of this section and former G.S. 90-19 and 
90-20. There is nothing in this Chapter which 
requires the Board of Medical Examiners or the 
Attorney General to take any action before a 
criminal prosecution may be instituted for such 
violations. State v, Loesch, 237 N.C. 611, 75 

5.1.20 654 (1953), 
Indictment Need Not Show Compliance 

with G.S. 90-21. — The contention that a strict 
compliance with the procedure outlined in G.S. 
90-21 is a prerequisite to any prosecution for 
the violation of this section and former G.S. 
90-19 and 90-20, and that a bill of indictment 

charging a violation of any such sections must 
show upon its face that there has been a com- 
pliance with the provisions of G.S. 90-21, is 
without merit. It would be unnecessary to in- 

clude these averments as prerequisite to the 
validity of a bill of indictment charging a viola- 
tion of this section, even though the prosecution 
was instituted pursuant to a complaint filed by 
the Board of Medical Examiners with the At- 
torney General. State v. Loesch, 237 N.C. 611, 
75 S.E.2d 654 (1953). 
Referral of Alleged Violations to District 

Attorney. — There is nothing in the language 
of G.S. 90-21 which requires the Board of Med- 
ical Examiners to refer alleged violations of this 
section to the district attorney instead of to the 
Attorney General. Majebe v. North Carolina 
Bd. of Medical Exmrs., 106 N.C. App. 253, 416 
S.E.2d 404 (1992). 

District Attorney Not Deprived of Au- 
thority and Duty to Prosecute. — There is 
nothing in this Chapter which would or could 
deprive the solicitor (now district attorney) of a 
district of his constitutional authority and 
sworn duty to prosecute violations of the crim- 
inal laws of the State. State v. Loesch, 237 N.C. 
611, 75 S. Hi 2d) 654.1953): 
Applied in State v. Phillip, 261 N.C. 263, 134 

S.E.2d 386 (1964); Allen v. Hinson, 12 N.C. App. 
515, 183 S.E.2d 852 (1971); Formyduval v. 
Bunn, 138 N.C. App. 381, 530 S.E.2d 96 (2000). 

Cited in Crawford v. Crowell-Collier Pub- 
lishing Co., 87 F. Supp. 509 (W.D.N.C. 1949); 
State v. Shaw, 305 N.C. 327, 289 S.E.2d 325 
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(1982); Lenzer v. Flaherty, 106 N.C. App. 496, 
418 S.E.2d 276 (1992). 

Il. OSTEOPATHS. 

Editor’s Note. — As to osteopathy, see also 
G.S. 90-129 et seq. and case notes thereunder. 
The distinction between the practice of 

osteopathy and the practice of medicine 
and surgery is recognized by Articles 1 and 
7 of this Chapter. State v. Baker, 229 N.C. 73, 

48 S.E.2d 61 (1948). 
The legislature has denied to a licensed 

osteopath the privilege of using drugs in 
his practice. It necessarily follows that he 
exceeds the limits of his certificate and is guilty 
of practicing medicine without being licensed so 
to do within the purview of this section if he 
administers or prescribes drugs in treating the 
ailments of his patients. State v. Baker, 229 
N.C. 78, 48 S.E.2d 61 (1948). 
But he is not guilty of practicing medi- 

cine without a license in administering 
violet ray treatments to his patients suffer- 
ing with skin diseases. Subdivision (12) specif- 
ically confers upon him the privilege of practic- 
ing radiology. State v. Baker, 229 N.C. 73, 48 
S.E.2d 61 (1948). 
A person administers drugs when he 

gives or applies drugs to a patient. Thus, 
the giving of a hypodermic injection of a drug is 
administering a drug. State v. Baker, 229 N.C. 
73, 48 S.E.2d 61 (1948). 
Or Gives Oral Directions for Their Use 

or Application. — The giving of oral direc- 
tions by an osteopath to his patient directly, or 
indirectly by telephone directions to the drug- 
gist, for the use or application by the patient of 
recommended remedies, is prescribing drugs. 
State v. Baker, 229 N.C. 73, 48 S.E.2d 61 (1948). 

Ill. DRUGS. 

“Drugs” Defined. — The same substance 
may be a drug under one set of circumstances, 
and not a drug under another. The test is 
whether it is administered or employed as a 
medicine. State v. Baker, 229 N.C. 73, 48 S.E.2d 
61 (1948). 

Insofar as the practice of osteopathy is con- 
cerned, a “drug” is any substance used as a 
medicine or in the composition of medicines for 
internal or external use, and a “medicine” is 

any substance or preparation used in treating 
disease. State v. Baker, 229 N.C. 73, 48 S.E.2d 
61 (1948). 
Laxatives and tonics are “drugs” insofar 

as the practice of osteopathy is concerned. State 
v. Baker, 229 N.C. 73, 48 S.E.2d 61 (1948). 

Also Patent or Proprietary Remedies. — 
A person who holds himself out as an expert in 
medical affairs and prescribes drugs for his 
patients and charges fees for so doing practices 
medicine, notwithstanding the drugs are 
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patent or proprietary remedies purchasable 
without a prescription, and notwithstanding 
the fact that the recommendation of such rem- 
edies to acquaintances without the charge of a 

fee would not be unlawful. State v. Baker, 229 

NIC. fa, 48 5..2d 61 (1948). 
Canned Milk Is Not a Drug. — An osteo- 

path does not practice medicine in advising a 
client to feed her baby a designated brand of 
canned milk, since milk is a food and not a 

drug. State v. Baker, 229 N.C. 73, 48 S.E.2d 61 

(1948). 
Whether a vitamin preparation is a drug 

or a food is ordinarily a question of fact. 
State v. Baker, 229 N.C. 73, 48 S.E.2d 61 (1948), 
wherein for the purpose of the particular case it 
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was assumed that vitamin preparations were 
used solely for nourishment, and that the de- 
fendant did not transgress the scope of his 
osteopathic certificate in urging their use by his 

patients. 

IV. NATUROPATHS. 

Prosecution Not Unconstitutionally Se- 
lective. — State’s prosecution against defen- 
dants, who held themselves out as naturo- 

pathic practitioners and treated cancers, did 
not constitute selective prosecution in violation 
of their rights to equal protection under U.S. 
Const., Amend. XIV. State v. Howard, 78 N.C. 
App. 262, 337 9.4.20 998 (1985), appeal! dis- 
missed, 316 N.C. 198, 341 S.E.2d 581 (1986). 

OPINIONS OF ATTORNEY GENERAL 

The determination of death is regarded as 
“practicing medicine or surgery” as defined in 
this section. See opinion of Attorney General to 
Page Hudson, M.D., Chief Medical Examiner, 
Medical Examiner Section, Division of Health 

Services, 49 N.C.A.G. 206 (1980). 
Post-operative care of cataract surgery 

patients falls within the definition of op- 
tometry when performed by a licensed optom- 
etrist, and does not constitute the unauthorized 
practice of medicine where there are no compli- 
cations as a result of the surgery. See opinion of 
Attorney General to Mr. Bryant D. Paris, Jr., 
Executive Director, Board of Medical Examin- 

ers, 56 N.C.A.G. 5 (1986). 
Medical pre-certification and utilization 

review activities, which are reviews of the 
need for either the initiation of medical treat- 
ment for a patient or for the continuation of 
such treatment which are conducted by insur- 
ance companies, medical assistance programs 
or other third-party payors after an initial 
determination has been made that treatment 
should be initiated, do not constitute the prac- 
tice of medicine under this section. See opinion 
of Attorney General to Bryant D. Paris, Jr., 
Executive Secretary, Board of Medical Examin- 
ers, 60 N.C.A.G. 100 (1992). 

§ 90-18.1. Limitations on physician assistants. 

(a) Any person who is licensed under the provisions of G.S. 90-11 to perform 

medical acts, tasks, and functions as an assistant to a physician may use the 

title “physician assistant”. Any other person who uses the title in any form or 

holds out to be a physician assistant or to be so licensed, shall be deemed to be 

in violation of this Article. 
(b) Physician assistants are authorized to write prescriptions for drugs 

under the following conditions: 
(1) The North Carolina Medical Board has adopted regulations governing 

the approval of individual physician assistants to write prescriptions 

with such limitations as the Board may determine to be in the best 

interest of patient health and safety. 
(2) The physician assistant holds a current license issued by the Board. 

(3) The North Carolina Medical Board has assigned an identification 

number to the physician assistant which is shown on the written 

prescription. 
(4) The supervising physician has provided to the physician assistant 

written instructions about indications and contraindications for pre- 

scribing drugs and a written policy for periodic review by the physi- 

cian of the drugs prescribed. 
(c) Physician assistants are authorized to compound and dispense drugs 

under the following conditions: 
(1) The function is performed under the supervision of a licensed phar- 

macist. 
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(2) Rules and regulations of the North Carolina Board of Pharmacy 
governing this function are complied with. 

(3) The physician assistant holds a current license issued by the Board. 
(d) Physician assistants are authorized to order medications, tests and 

treatments in hospitals, clinics, nursing homes, and other health facilities 
under the following conditions: 

(1) The North Carolina Medical Board has adopted regulations governing 
the approval of individual physician assistants to order medications, 
tests, and treatments with such limitations as the Board may deter- 
mine to be in the best interest of patient health and safety. 

(2) The physician assistant holds a current license issued by the Board. 
(3) The supervising physician has provided to the physician assistant 

written instructions about ordering medications, tests, and treat- 
ments, and when appropriate, specific oral or written instructions for 
an individual patient, with provision for review by the physician of the 
order within a reasonable time, as determined by the Board, after the 
medication, test, or treatment is ordered. 

(4) The hospital or other health facility has adopted a written policy, 
approved by the medical staff after consultation with the nursing 
administration, about ordering medications, tests, and treatments, 
including procedures for verification of the physician assistants’ 
orders by nurses and other facility employees and such other proce- 
dures as are in the interest of patient health and safety. 

(e) Any prescription written by a physician assistant or order given by a 
physician assistant for medications, tests, or treatments shall be deemed to 
have been authorized by the physician approved by the Board as the supervi- 
sor of the physician assistant and the supervising physician shall be respon- 
sible for authorizing the prescription or order. 

(f) Any registered nurse or licensed practical nurse who receives an order 
from a physician assistant for medications, tests, or treatments is authorized 
to perform that order in the same manner as if it were received from a licensed 
physician. (1975, ¢.627; 1977, c 904s, ik1977, 2ndvsess. Col LO4 com eho oes 
CAS AGE ahs le niciayl i le ocisers a) 

Legal Periodicals. — For note, “Nurse Mal- 

practice in North Carolina: The Standard of 
Care,” see 65 N.C.L. Rev. 579 (1987). 

CASE NOTES 

Applied in Whitaker v. Akers, 137 N.C.App. 
274, 527 S.E.2d 721, 2000 N.C. App. LEXIS 315 
(2000). 

§ 90-18.2. Limitations on nurse practitioners. 

(a) Any nurse approved under the provisions of G.S. 90-18(14) to perform 
medical acts, tasks or functions may use the title “nurse practitioner.” Any 
other person who uses the title in any form or holds out to be a nurse 
PEC OCRGS or to be so approved, shall be deemed to be in violation of this 

rticle. 
(b) Nurse practitioners are authorized to write prescriptions for drugs 

under the following conditions: 
(1) The North Carolina Medical Board and Board of Nursing have 

adopted regulations developed by a joint subcommittee governing the 
approval of individual nurse practitioners to write prescriptions with 
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such limitations as the boards may determine to be in the best 
interest of patient health and safety; 

(2) The nurse practitioner has current approval from the boards; 
(3) The North Carolina Medical Board has assigned an identification 

number to the nurse practitioner which is shown on the written 
prescription; and 

(4) The supervising physician has provided to the nurse practitioner 
written instructions about indications and contraindications for pre- 
scribing drugs and a written policy for periodic review by the physi- 
cian of the drugs prescribed. 

(c) Nurse practitioners are authorized to compound and dispense drugs 

under the following conditions: 
(1) The function is performed under the supervision of a licensed phar- 

macist; and 
(2) Rules and regulations of the North Carolina Board of Pharmacy 

governing this function are complied with. 
(d) Nurse practitioners are authorized to order medications, tests and 

treatments in hospitals, clinics, nursing homes and other health facilities 

under the following conditions: 
(1) The North Carolina Medical Board and Board of Nursing have 

adopted regulations developed by a joint subcommittee governing the 
approval of individual nurse practitioners to order medications, tests 
and treatments with such limitations as the boards may determine to 

be in the best interest of patient health and safety; 
(2) The nurse practitioner has current approval from the boards; 
(3) The supervising physician has provided to the nurse practitioner 

written instructions about ordering medications, tests and treat- 

ments, and when appropriate, specific oral or written instructions for 

an individual patient, with provision for review by the physician of the 

order within a reasonable time, as determined by the Board, after the 
medication, test or treatment is ordered; and 

(4) The hospital or other health facility has adopted a written policy, 

approved by the medical staff after consultation with the nursing 

administration, about ordering medications, tests and treatments, 

including procedures for verification of the nurse practitioners’ orders 

by nurses and other facility employees and such other procedures as 
are in the interest of patient health and safety. 

(e) Any prescription written by a nurse practitioner or order given by a 

nurse practitioner for medications, tests or treatments shall be deemed to have 

been authorized by the physician approved by the boards as the supervisor of 

the nurse practitioner and such supervising physician shall be responsible for 

authorizing such prescription or order. 
(f) Any registered nurse or licensed practical nurse who receives an order 

from a nurse practitioner for medications, tests or treatments 1s authorized to 

perform that order in the same manner as if it were received from a licensed 

physician. (1977, 2nd Sess., c. 1194, s. 2; 1995, c. 94, s. 21.) 

Legal Periodicals. — For note, “Nurse Mal- 
practice in North Carolina: The Standard of 
Care. see 65 N.C.L. Rev. 579 (1937): 

OPINIONS OF ATTORNEY GENERAL 

It is unlawful for certified registered esthesia care without physician supervi- 

nurse anesthetists (CRNAs) to provide an- sion. See opinion of Attorney General to The 
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Honorable James S. Forrester, M.D. North 

Carolina General Assembly, 1998 N.C.A.G. 58 
(12/31/98). 

CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-18.4 

CASE NOTES 

Dispute as to Nurses Administering An- 
esthesia. — Trial court properly denied the 
North Carolina Board of Nursing’s motion to 
enforce a consent order as against petitioners, 
the North Carolina Medical Society, the North 

because petitioners did not violate the consent 
order by issuing a position statement with 
regard to nurses administering anesthesia and 
never acquiesced to the Board’s administrative 
rule via the consent order on the same topic. 
N.C. Med. Soc’y v. N.C. Bd. of Nursing, 169 N.C. 
App. 1, 610 8.E.2d 722 (2005). 

Carolina Society of Anesthesiologists, Inc., a 
doctor, and the North Carolina Medical Board, 

§ 90-18.2A. Physician assistants receiving, prescribing, or 
dispensing prescription drugs without charge 
or fee. 

The North Carolina Medical Board shall have sole jurisdiction to regulate 
and license physician assistants receiving, prescribing, or dispensing prescrip- 
tion drugs under the supervision of a licensed physician without charge or fee 
to the patient. The provisions of G.S. 90-18.1(c)(1), (c)(2), and G.S. 90-85.21(b), 
shall not apply to the receiving, prescribing, or dispensing of prescription 
drugs without charge or fee to the patient. (2004-124, s. 10.2E(a).) 

Editor’s Note. — Session Laws 2004-124, s. 

10.2E(b), made this section effective July 20, 
2004. 

Session Laws 2004-124, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 

ations and Capital Improvements Appropria- 
tions Act of 2004’.” 

Session Laws 2004-124, s. 33.5 is a severabil- 

ity clause. 

§ 90-18.3. Physical examination by nurse practitioners 
and physician assistants. 

(a) Whenever a statute or State agency rule requires that a physical 
examination shall be conducted by a physician, the examination may be 
conducted and the form signed by a nurse practitioner or a physician’s 
assistant, and a physician need not be present. Nothing in this section shall 
otherwise change the scope of practice of a nurse practitioner or a physician’s 
assistant, as defined by G.S. 90-18.1 and G.S. 90-18.2, respectively. 

(b) This section shall not apply to physical examinations conducted pursu- 
ant to G.S. 1A-1, Rule 35; G.S. 15B-12; G.S. 90-14 unless those statutes or rules 
are amended to make the provisions of this section applicable. (1999-226, s. 1; 
2004-124, s. 18.2(f).) 

Editor’s Note. — Session Laws 2004-124, s. 

1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2004’.” 

Session Laws 2004-124, s. 33.5 is a severabil- 

ity clause. 

Effect of Amendments. — Session Laws 
2004-124, s. 18.2(f), effective July 1, 2004, de- 
leted “or any rules adopted by the North Caro- 
lina Boxing Commission requiring physical ex- 
aminations” following “G.S. 90-14” in 
subsection (b). 

§ 90-18.4. Limitations on clinical pharmacist practitio- 
ners. 

(a) Any pharmacist who is approved under the provisions of G.S. 90- 
18(c)(3a) to perform medical acts, tasks, and functions may use the title 

210 



$90-18.4 ART. 1. PRACTICE OF MEDICINE $90-18.4 

“clinical pharmacist practitioner”. Any other person who uses the title in any 
form or holds himself or herself out to be a clinical pharmacist practitioner or 
to be so licensed shall be deemed to be in violation of this Article. 

(b) Clinical pharmacist practitioners are authorized to implement predeter- 
mined drug therapy, which includes diagnosis and product selection by the 
patient’s physician, modify prescribed drug dosages, dosage forms, and dosage 
schedules, and to order laboratory tests pursuant to a drug therapy manage- 
ment agreement that is physician, pharmacist, patient, and disease specific 
under the following conditions: 

(1) The North Carolina Medical Board and the North Carolina Board of 
Pharmacy have adopted rules developed by a joint subcommittee 
governing the approval! of individual clinical pharmacist practitioners 
to practice drug therapy management with such limitations that the 
Boards determine to be in the best interest of patient health and 
safety. 

(2) The clinical pharmacist practitioner has current approval from both 
Boards. 

(3) The North Carolina Medical Board has assigned an identification 
number to the clinical pharmacist practitioner which is shown on 
written prescriptions written by the clinical pharmacist practitioner. 

(4) The drug therapy management agreement prohibits the substitution 
of a chemically dissimilar drug product by the pharmacist for the 
product prescribed by the physician without the explicit consent of the 
physician and includes a policy for periodic review by the physician of 
the drugs modified pursuant to the agreement or changed with the 

consent of the physician. 
(c) Clinical pharmacist practitioners in hospitals and other health facilities 

that have an established pharmacy and therapeutics committee or similar 

group that determines the prescription drug formulary or other list of drugs to 

be utilized in the facility and determines procedures to be followed when 

considering a drug for inclusion on the formulary and procedures to acquire a 

nonformulary drug for a patient may order medications and tests under the 

following conditions: 
(1) The North Carolina Medical Board and the North Carolina Board of 

Pharmacy have adopted rules governing the approval of individual 

clinical pharmacist practitioners to order medications and tests with 

such limitations as the Boards determine to be in the best interest of 

patient health and safety. 
(2) The clinical pharmacist practitioner has current approval from both 

Boards. 
(3) The supervising physician has provided to the clinical pharmacist 

practitioner written instructions for ordering, changing, or substitut- 

ing drugs, or ordering tests with provision for review of the order by 

the physician within a reasonable time, as determined by the Boards, 

after the medication or tests are ordered. 
(4) The hospital or health facility has adopted a written policy, approved 

by the medical staff after consultation with nursing administrators, 

concerning the ordering of medications and tests, including proce- 

dures for verification of the clinical pharmacist practitioner’s orders 

by nurses and other facility employees and such other procedures that 

are in the best interest of patient health and safety. 

(5) Any drug therapy order written by a clinical pharmacist practitioner 

or order for medications or tests shall be deemed to have been 

authorized by the physician approved by the Boards as the supervisor 

of the clinical pharmacist practitioner and the supervising physician 

shall be responsible for authorizing the prescription order. 
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(d) Any registered nurse or licensed practical nurse who receives a drug 
therapy order from a clinical pharmacist practitioner for medications or tests 
is authorized to perform that order in the same manner as if the order was 
received from a licensed physician. (1999-290, s. 3.) 

§§ 90-19, 90-20: Repealed by Session Laws 1967, c. 691, s. 59. 

§ 90-21. Certain offenses prosecuted in superior court; 
duties of Attorney General. 

In case of the violation of the criminal provisions of G.S. 90-18, the Attorney 
General of the State of North Carolina, upon complaint of the North Carolina 
Medical Board, shall investigate the charges preferred, and if in his judgment 
the law has been violated, he shall direct the district attorney of the district in 
which the offense was committed to institute a criminal action against the 
offending persons. A district attorney’s fee of five dollars ($5.00) shall be 
allowed and collected in accordance with the provisions of G.S. 6-12. The North 
Carolina Medical Board may also employ, at their own expense, special counsel 
to assist the Attorney General or the district attorney. 

Exclusive original jurisdiction of all criminal actions instituted for the 
violations of G.S. 90-18 shall be in the superior court, the provisions of any 
special or local act to the contrary notwithstanding. (1915, c. 220, s. 2; C.S., s. 
6625. 1973 CaAias 2 ho SieCe od ome Os 995 RC, J4sa2 Ze) 

Editor’s Note. — Section 6-12, referred to in 
the first paragraph, was repealed by Session 
Baws 197 iceZ690 aswel). 

CASE NOTES 

This section merely establishes a 
method whereby the Board of Medical Ex- 
aminers may procure an investigation by 
the Attorney General with respect to alleged 
violations of G.S. 90-18 and former G.S. 90-19 
and 90-20. There is nothing in this Chapter 
which requires the Board of Medical Examiners 
or the Attorney General to take any action 

before a criminal prosecution may be instituted 
for such violations. State v. Loesch, 237 N.C. 

611 (5 5. 2d'654,1'953), 
Indictment Need Not Show Compliance 

with Section. — The contention that a strict 
compliance with the procedure outlined in this 
section is a prerequisite to any prosecution for 

the violation of G.S. 90-18 and former G.S. 
90-19 and 90-20, and that a bill of indictment 

charging a violation of any such sections must 
show upon its face that there has been a com- 
phance with the provisions of this section, is 
without merit. It would be unnecessary to in- 

clude these averments as a prerequisite to the 
validity of a bill of indictment charging a viola- 
tion of G.S. 90-18 even though the prosecution 
was instituted pursuant to a complaint filed by 
the Board of Medical Examiners with the At- 
torney General. State v. Loesch, 237 N.C. 611, 
75 8.E.2d 654 (1953). 

Referral of Alleged Violations. — There is 
nothing in the language of this section which 
requires the Board of Medical Examiners to 
refer alleged violations of G.S. 90-18 to the 
district attorney instead of to the Attorney 
General. Majebe v. North Carolina Bd. of Med- 
ical Exmrs., 106 N.C. App. 253, 416 S.E.2d 404 
(1992). 

District Attorney Not Deprived of Au- 
thority and Duty to Prosecute. — There is 
nothing in this Chapter which would or could 
deprive the solicitor (now district attorney) of a 
district of his constitutional authority and 
sworn duty to prosecute violations of the crim- 
inal laws of the State. State v. Loesch, 237 N.C. 

611, 75 S.E.2d 654 (1953). 
Dispute as to Nurses Administering An- 

esthesia. — Trial court properly denied the 
North Carolina Board of Nursing’s motion to 
enforce a consent order as against petitioners, 
the North Carolina Medical Society, the North 
Carolina Society of Anesthesiologists, Inc., a 
doctor, and the North Carolina Medical Board, 

because petitioners did not violate the consent 
order by issuing a position statement with 
regard to nurses administering anesthesia and 
never acquiesced to the Board’s administrative 
rule via the consent order on the same topic. 
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N.C. Med. Soc’y v. N.C. Bd. of Nursing, 169 N.C. Applied in York v. Northern Hosp. Dist., 88 
App. 1, 610 S.E.2d 722 (2005). N.C. App. 183, 362 S.E.2d 859 (1987). 

ARTICLE 1A. 

Treatment of Minors. 

Part 1. General Provisions. 

Editor’s Note. — G.S. 90-21.1 to 90-21.5 
were designated as Part 1 of Article 1A by 
Session Laws 1995, c. 462, s. 1. 

§ 90-21.1. When physician may treat minor without con- 
sent of parent, guardian or person in loco 
parentis. 

It shall be lawful for any physician licensed to practice medicine in North 
Carolina to render treatment to any minor without first obtaining the consent 
and approval of either the father or mother of said child, or any person acting 
as guardian, or any person standing in loco parentis to said child where: 

(1) The parent or parents, the guardian, or a person standing in loco 
parentis to said child cannot be located or contacted with reasonable 
diligence during the time within which said minor needs to receive the 
treatment herein authorized, or 

(2) Where the identity of the child is unknown, or where the necessity for 
immediate treatment is so apparent that any effort to secure approval 
would delay the treatment so long as to endanger the life of said 
minor, or 

(3) Where an effort to contact a parent, guardian, or person standing in 

loco parentis would result in a delay that would seriously worsen the 

physical condition of said minor, or 
(4) Where the parents refuse to consent to a procedure, and the necessity 

for immediate treatment is so apparent that the delay required to 
obtain a court order would endanger the life or seriously worsen the 

physical condition of the child. No treatment shall be administered to 

a child over the parent’s objection as herein authorized unless the 

physician shall first obtain the opinion of another physician licensed 

to practice medicine in the State of North Carolina that such proce- 
dure is necessary to prevent immediate harm to the child. 

Provided, however, that the refusal of a physician to use, perform or render 

treatment to a minor without the consent of the minor’s parent, guardian, or 

person standing in the position of loco parentis, in accordance with this Article, 

shall not constitute grounds for a civil action or criminal proceedings against 

eticusphyecician, (1965, c..Sl0,is4 101977, c. 6258.1.) 

Cross References. — As to application of 
this section to surgical operations on inmates of 
State penal institutions, see G.S. 148-22.2. 

OPINIONS OF ATTORNEY GENERAL 

“Minor” Is Person Under 18. — See opin- Protection Extends to Social Workers 

ion of Attorney General to Lena S. Davis, 41 and Psychologists Working Under Physi- 

N.C.A.G. 489 (1971). cians. — See opinion of Attorney General to 
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Mr. Ed McClearsen, Staff Attorney, Mental 
Health Study Commission, 47 N.C.A.G. 83 
(19 TG) 
Delegation of Responsibility to Nurse 

Practitioner or Physician’s Assistant. — A 
physician associated with a publicly supported 
family planning clinic can delegate responsibil- 
ity for medically related contraceptive services 
to a nurse practitioner or physician’s assistant 
whom he supervises and who functions under 
his standing orders, if these functions are spe- 
cifically approved for the individual nurse prac- 
titioner or physician’s assistant by the Board of 
Medical Examiners. Opinion of Attorney Gen- 
eral to Margie Rose, M.P.H. Branch Head, Fam- 
ily Planning Branch, Division of Health Ser- 
Vices, 4 JaNiGeA'G. 80 (1977): 
Counseling Not “Treatment”. — Counsel- 

ing minors for sickle cell disease and related 
genetic disorders does not constitute “treat- 
ment” as defined under G.S. 90-21.2. See opin- 

CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-21.3 

ion of Attorney General to Sarah T. Morrow, 
M.D., M.P.H., Secretary, Dep’t of Human Re- 
sources, 49 N.C.A.G. 181 (1980). 

Parental consent is required for coun- 
seling minors for sickle cell disease and re- 
lated genetic disorders and such consent re- 
mains valid for later counseling if obtained at 
the time of testing. See opinion of Attorney 
General of Sarah T. Morrow, M.D., M.P.H., 
Secretary, Dep't of Human Resources, 49 

N.C.A.G. 181 (1980). 

To provide genetic counseling to minors with- 
out consent would appear to be a violation of 
the common-law principles governing the par- 
ent-child relationship and thus would leave the 
individual providing these services potentially 
vulnerable to litigation. See opinion of Attorney 
General to Sarah T. Morrow, M.D., M.P.H., 
Secretary, Dep't of Human Resources, 49 
N.C.A.G. 181 (1980). 

§ 90-21.2. “Treatment” defined. 

The word “treatment” as used in G.S. 90-21.1 is hereby defined to mean any 
medical procedure or treatment, including X rays, the administration of drugs, 
blood transfusions, use of anesthetics, and laboratory or other diagnostic 
procedures employed by or ordered by a physician licensed to practice medicine 
in the State of North Carolina that is used, employed, or ordered to be used or 
employed commensurate with the exercise of reasonable care and equal to the 
standards of medical practice normally employed in the community where said 
physician administers treatment to said minor. (1965, c. 810, s. 2.) 

Legal Periodicals. — _ For $$ article, 
“Operationalizing the Standard of Medical 
Care: Uses and Limitations of Epidemiology to 
Guide Expert Testimony in Medical Negligence 
Allegations,” see 37 Wake Forest L. Rev. 675 
(2002). 

For article, “Jurors as Beneficiaries of Pro- 

posals to Objectify Proof of the Standard of 
Care in Medical Malpractice Cases,” see 37 
Wake Forest L. Rev. 943 (2002). 

For article, “Observations on the Search for 
Objective Proof of the Standard of Care in 
Medical Malpractice Cases,” see 37 Wake For- 
est L. Rev. 953 (2002). 

For article, “Ascertaining Customary Care in 
Malpractice Cases: Asking Those Who Know,” 
see 37 Wake Forest L. Rev. 699 (2002). 

For article, “Empirical Evidence and Mal- 

practice Litigation,” see 37 Wake Forest L. Rev. 
dol (2002), 

For article, “Measuring Medical Practice Pat- 

terns: Sources of Evidence from Health Ser- 
vices Research,” see 37 Wake Forest L. Rev. 779 

(2002). 
For article, “Using Statistical Evidence to 

Prove the Malpractice Standard of Care: Bridg- 
ing Legal, Clinical, and Statistical Thinking,” 
see 37 Wake Forest L. Rev. 821 (2002). 

For article, “Determining the Standard of 
Care in Medical Malpractice: The Physician’s 
Perspective,” see 37 Wake Forest L. Rev. 861 
(2002). 

For article, “The Process of Managing Medi- 
cal Malpractice Cases: The Role of Standard of 
Care,” see 37 Wake Forest L. Rev. 877 (2002). 

For article, “Following the Man on the 
Clapham Omnibus: Social Science Evidence in 
Malpractice Litigation,” see 37 Wake Forest L. 
Rev. 903 (2002). 

For article, “Unwarranted Variations in the 

Quality of Health Care: Can the Law Help 
Medicine Provide a Remedy/Remedies,” see 37 
Wake Forest L. Rev. 925 (2002). 

§ 90-21.3. Performance of surgery on minor; obtaining 
second opinion as to necessity. 

The word “treatment” as defined in G.S. 90-21.2 shall also include any 
surgical procedure which in the opinion of the attending physician is necessary 
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under the terms and conditions set out in G.S. 90-21.1; provided, however, no 
surgery shall be conducted upon a minor as herein authorized unless the 
surgeon shall first obtain the opinion of another physician licensed to practice 
medicine in the State of North Carolina that said surgery is necessary under 
the conditions set forth in G.S. 90-21.1; provided further, that in any emer- 
gency situation that shall arise in a rural community, or in a community where 
it is impossible for the surgeon to contact any other physician for the purpose 
of obtaining his opinion as to the necessity for immediate surgery, it shall not 
be necessary for the surgeon to obtain approval from another physician before 
performing such surgery as is necessary under the terms and conditions set 
forenin Gis. 90:21.17 (1965, c. 810, s. 3.) 

CASE NOTES 

Cited in Brigham v. Hicks, 44 N.C. App. 152, 
260 S.E.2d 435 (1979). 

§ 90-21.4. Responsibility, liability and immunity of physi- 
clans. 

(a) Any physician licensed to practice medicine in North Carolina providing 

health services to a minor under the terms, conditions and circumstances of 

this Article shall not be held liable in any civil or criminal action for providing 

such services without having obtained permission from the minor’s parent, 

legal guardian, person standing in loco parentis, or a legal custodian other 

than a parent when granted specific authority in a custody order to consent to 

medical or psychiatric treatment. The physician shall not be relieved on the 

basis of this Article from liability for negligence in the diagnosis and treatment 

of a minor. 
(b) The physician shall not notify a parent, legal guardian, person standing 

in loco parentis, or a legal custodian other than a parent when granted specific 

authority in a custody order to consent to medical or psychiatric treatment, 

without the permission of the minor, concerning the medical health services set 

out in G.S. 90-21.5(a), unless the situation in the opinion of the attending 

physician indicates that notification is essential to the life or health of the 

minor. If a parent, legal guardian|,] person standing in loco parentis, or a legal 

custodian other than a parent when granted specific authority in a custody 

order to consent to medical or psychiatric treatment contacts the physician 

concerning the treatment or medical services being provided to the minor, the 

physician may give information. (1965, c. 810, s. 4; 1977, c. 582, s. 1; HISo; c. 

Grek MeStaceh Uy, 

OPINIONS OF ATTORNEY GENERAL 

This section provides immunity from _ physician’s standing orders if the delegation of 

civil or criminal liability to a nurse prac- responsibility is proper. Opinion of Attorney 

titioner or physician’s assistant for non- General to Margie Rose, M.P.H. Branch Head, 

negligent acts performed under the physician’s Family Planning Branch, Division of Health 

supervision and while functioning under the Services, 47 N.C.A.G.80 (1977): 

§ 90-21.5. Minor’s consent sufficient for certain medical 

health services. 

(a) Any minor may give effective consent to a physician licensed to practice 

medicine in North Carolina for medical health services for the prevention, 

diagnosis and treatment of (i) venereal disease and other diseases reportable 
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under G.S. 130A-135, (ii) pregnancy, (111) abuse of controlled substances or 
alcohol, and (iv) emotional disturbance. This section does not authorize the 
inducing of an abortion, performance of a sterilization operation, or admission 
to a 24-hour facility licensed under Article 2 of Chapter 122C of the General 
Statutes except as provided in G.S. 122C-222. This section does not prohibit 
the admission of a minor to a treatment facility upon his own written 
application in an emergency situation as authorized by G.S. 122C-222. 

(b) Any minor who is emancipated may consent to any medical treatment, 
dental and health services for himself or for his child. (1971, c. 35; 1977, c. 582, 
S27 1983 0c, 302,5..22 1985, c..589, 6.317 1985 (Ree. Sessyil986) ics 3G3%er® 

CASE NOTES 

A state cannot require a minor to obtain 
parental consent for an abortion unless it 
provides an alternative procedure whereby 
authorization can be obtained for the abortion. 
North Carolina has no such alternative proce- 
dure. Wilkie v. Hoke, 609 F. Supp. 241 
(W.D.N.C. 1985). 

Minor plaintiff’s common-law ability to 
void agreement to arbitrate, one of the pro- 
visions of an informed consent form which she 
signed in consenting to an abortion, was not 
changed by statute and did not deprive her of 
her constitutional right to an abortion. Wilkie v. 
Hoke, 609 F. Supp. 241 (W.D.N.C. 1985). 

OPINIONS OF ATTORNEY GENERAL 

This Section Does Not Conflict with G.S. 
7B-3400. — G.S. 7B-3400, which provides that 
minors are subject to the supervision and con- 
trol of their parents “notwithstanding any 
other provision of law,” does not abrogate G.S. 

90-21.5, which specifies the circumstances un- 

der which minors can consent to health services 
as the statutes address different issues and do 
not conflict with one another. See opinion of 
Attorney General to Dr. David King, Chairman, 
Rowan Board of Health, 1999 N.C. AG LEXIS 
27 (8/25/99). 

Part 2. Parental or Judicial Consent for Abortion. 

§ 90-21.6. Definitions. 

For the purposes of Part 2 only of this Article, unless the context clearly 
requires otherwise: 

(1) “Unemancipated minor” or “minor” means any person under the age of 
18 who has not been married or has not been emancipated pursuant 
to Article 35 of Chapter 7B of the General Statutes. 

(2) “Abortion” means the use or prescription of any instrument, medicine, 
drug, or any other substance or device with intent to terminate the 
pregnancy of a woman known to be pregnant, for reasons other than 
to save the life or preserve the health of an unborn child, to remove a 
dead unborn child, or to deliver an unborn child prematurely, by 
accepted medical procedures in order to preserve the health of both 
the mother and the unborn child. (1995, c. 462, s. 1; 1998-202, s. 13(t).) 

CASE NOTES 

Health Care Providers Not Granted Pre- 
liminary Injunction. — Because the district 
court found that health care providers had not 
demonstrated the likelihood of irreparable in- 
jury to them or that the balance of hardships 
was obviously in their favor, the court did not 
err in holding that the health care providers 
should not be granted a preliminary injunction 

against enforcement of statutes requiring pa- 
rental or judicial consent for an unemancipated 
minor’s abortion. Manning v. Hunt, 119 F.3d 
254 (Ath Cir. 1997). 

Because North Carolina’s Act to Require Pa- 
rental or Judicial Consent for an Unemanci- 
pated Minor’s Abortion helps preserve the tra- 
ditional line of responsibility between parent 
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and child and helps protect the family unit as a 
viable and time-honored means of raising chil- 
dren while at the same time takes into account 
exceptional cases in a confidential and expedi- 
tious manner, the district court properly deter- 

mined that a preliminary injunction against 
enforcement of the Act would not be in the 
public’s best interest. Manning v. Hunt, 119 
H3de2z54) 4th Cirst997): 

§ 90-21.7. Parental consent required. 

(a) No physician licensed to practice medicine in North Carolina shall 
perform an abortion upon an unemancipated minor unless the physician or 
agent thereof or another physician or agent thereof first obtains the written 
consent of the minor and of: 

(1) A parent with custody of the minor; or 
(2) The legal guardian or legal custodian of the minor; or 
(3) A parent with whom the minor is living; or 
(4) A grandparent with whom the minor has been living for at least six 

months immediately preceding the date of the minor’s written con- 
sent. 

(b) The pregnant minor may petition, on her own behalf or by guardian ad 

litem, the district court judge assigned to the juvenile proceedings in the 

district court where the minor resides or where she is physically present for a 
waiver of the parental consent requirement if: 

(1) None of the persons from whom consent must be obtained pursuant to 
this section is available to the physician performing the abortion or 
the physician’s agent or the referring physician or the agent thereof 
within a reasonable time or manner; or 

(2) All of the persons from whom consent must be obtained pursuant to 
this section refuse to consent to the performance of an abortion; or 

(3) The minor elects not to seek consent of the person from whom consent 

is required. (1995, c. 462, s. 1.) 

For a note on minors’ rights vis-a-vis abor- 

tion, see 1999 Duke L.J. 297. 
Legal Periodicals. — For comment, “The 

Burial of an Impartial Judicial System: The 
Lifting of Restrictions on Judicial Candidate 
Speech in North Carolina,” see 33 Wake Forest 
L. Rev. 413 (1998). 

CASE NOTES 

Health Care Provider’s Duty to Verify 
Consent. — Where a health care provider is 

to obtain actual parental consent is not a vio- 
lation of the statute. Jackson ex rel. Robinson v. 

presented with an apparently valid written 
parental consent and is thereby deceived into 
performing an abortion procedure upon a mi- 
nor, the unknowing and unintentional failure 

A Woman’s Choice, Inc., 130 N.C. App. 590, 503 

© bezdi4 2251998), 
Cited in Manning v. Hunt, 119 F.3d 254 (4th 

Cire 1997); 

§ 90-21.8. Procedure for waiver of parental consent. 

(a) The requirements and procedures under Part 2 of this Article are 

available and apply to unemancipated minors seeking treatment in this State. 

(b) The court shall ensure that the minor or her guardian ad litem is given 

assistance in preparing and filing the petition and shall ensure that the 

minor’s identity is kept confidential. 
(c) The minor may participate in proceedings in the court on her own behalf 

or through a guardian ad litem. The court shall advise her that she has a right 

to appointed counsel, and counsel shall be provided upon her request in 

accordance with rules adopted by the Office of Indigent Defense Services. 

FAUT 
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(d) Court proceedings under this section shall be confidential and shall be 
given precedence over other pending matters necessary to ensure that the 
court may reach a decision promptly. In no case shall the court fail to rule 
within seven days of the time of filing the application. This time limitation may 
be extended at the request of the minor. At the hearing, the court shall hear 
evidence relating to the emotional development, maturity, intellect, and 
understanding of the minor; the nature, possible consequences, and alterna- 
tives to the abortion; and any other evidence that the court may find useful in 
determining whether the parental consent requirement shall be waived. 

(e) The parental consent requirement shall be waived if the court finds: 
(1) That the minor is mature and well-informed enough to make the 

abortion decision on her own; or 
(2) That it would be in the minor’s best interests that parental consent not 

be required; or 
(3) That the minor is a victim of rape or of felonious incest under G.S. 

14-178. 
(f) The court shall make written findings of fact and conclusions of law 

supporting its decision and shall order that a confidential record of the 
evidence be maintained. If the court finds that the minor has been a victim of 
incest, whether felonious or misdemeanor, it shall advise the Director of the 
Department of Social Services of its findings for further action pursuant to 
Article 3 of Chapter 7B of the General Statutes. 

(¢) If the female petitioner so requests in her petition, no summons or other 
notice may be served upon the parents, guardian, or custodian of the minor 
female. 

(h) The minor may appeal an order issued in accordance with this section. 
The appeal shall be a de novo hearing in superior court. The notice of appeal 
shall be filed within 24 hours from the date of issuance of the district court 
order. The de novo hearing may be held out of district and out of session and 
shall be held as soon as possible within seven days of the filing of the notice of 
appeal. The record of the de novo hearing is a confidential record and shall not 
be open for general public inspection. The Chief Justice of the North Carolina 
Supreme Court shall adopt rules necessary to implement this subsection. 

(i) No court costs shall be required of any minor who avails herself of the 
procedures provided by this section. (1995, c. 462, s. 1; 1998-202, s. 13(u); 
2000-144, s. 35.) 

Cross References. — For the Indigent De- 
fense Services Act, see Chapter 7A, Subchapter 
IX, Article 39B. 

CASE NOTES 

Court Improperly Failed to Grant 
Waiver. — Court’s findings that minor was not 
“well-informed enough” to obtain parental 
waiver was not supported by the evidence or 
the findings of fact. The trial court substituted 
its decision for that of the minor, which is not 

allowed by the statute or by case law; therefore, 
waiver of the parental consent requirement 
was granted. In re Doe, 126 N.C. App. 401, 485 
S.E.2d 354 (1997). 
Appeal. — No appeal of right lies to the 

Court of Appeals from an order of the superior 
court entered pursuant to subsection (h). The 
exclusive appeal remedy is the appeal from the 
district court to the superior court. In re Doe, 

126 N.C. App. 401, 485 S.E.2d 354 (1997). 
North Carolina’s Act to Require Paren- 

tal or Judicial Consent for an Unemanci- 
pated Minor’s Abortion does not impose 
an undue burden on the right of a preg- 
nant unemancipated minor by requiring 
that a pregnant minor file her appeal for denial 
of a petition by the state district court to the 
superior court within 24 hours of the district 
court’s decision. Manning v. Hunt, 119 F.3d 254 
(Ath Cir. 19977). 
Bypass Provisions Constitutional. — Be- 

cause there is nothing on the face of North 
Carolina’s Act to Require Parental or Judicial 
Consent for an Unemancipated Minor’s Abor- 
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tion to indicate that it does not comply with 
requirements that the judicial bypass proce- 
dures maintain the confidentiality of a minor 
and because the North Carolina Court of Ap- 
peals has demonstrated that it is well aware of 
the need for expedition and confidentiality at 
all levels of the bypass, the bypass provisions of 
the Act are constitutional. Manning v. Hunt, 
119 F.3d 254 (4th Cir. 1997). 
Reporting Requirements Do Not Violate 

Confidentiality. — Because the reporting re- 
quirement of North Carolina’s Act to Require 
Parental or Judicial Consent for an Unemanci- 
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pated Minor’s Abortion was designed to protect 
the minor and the minor could obtain certifica- 

tion for the abortion without disclosing a rape 
or incest by proving that she is mature or that 

the abortion is in her best interest, the district 
court did not err in holding that the reporting 
requirements do not violate the confidentiality 
prong of Belloti. Manning v. Hunt, 119 F.3d 254 

(Ath Cir 1997): 
Cited in Jackson ex rel. Robinson v. A Wom- 

an’s Choice, Inc., 1380 N.C. App. 590, 503 S.E.2d 

422 (1998). 

§ 90-21.9. Medical emergency exception. 

The requirements of parental consent prescribed by G.S. 90- 21.7(a) shall not 

apply when, in the best medical judgment of the physician based on the facts 

of the case before the physician, a medical emergency exists that so compli- 

cates the pregnancy as to require an immediate abortion, or when the 

conditions prescribed by G.S. 90-21.1(4) are met. (1995, c. 462, s. 1.) 

CASE NOTES 

Judicial Consent Not Required for Med- 
ical Emergency. — District court’s statement 
“If there is an emergency need for the abortion, 
and the attending physician so determines, 
immediate access to judicial authorization is 

tion of this section; to the extent such state- 
ment might have been an interpretation, any 
interpretation of the Act to require judicial 
authorization before an abortion obtained for a 
medical emergency would be in error. Manning 

provided” was not meant to be an interpreta-  v. Hunt, 119 F.3d 254 (4th Cir 1997); 

§ 90-21.10. Penalty. 

Any person who intentionally performs an abortion with knowledge that, or 

with reckless disregard as to whether, the person upon whom the abortion is to 

be performed is an unemancipated minor, and who intentionally or knowingly 

fails to conform to any requirement of Part 2 of this Article shall be guilty of a 

Class 1 misdemeanor. (1995, c. 462, s. 1.) 

CASE NOTES 

an’s Choice, Inc., 130 N.C. App. 590, 503 S.E.2d 

AZZ 1993): 
Cited in Manning v. Hunt, 119 F.3d 254 (4th 

Cir. 1997); Jackson ex rel. Robinson v. A Wom- 

ARTICLE 1B. 

Medical Malpractice Actions. 

§ 90-21.11. Definitions. 

As used in this Article, the term “health care provider” means without 

limitation any person who pursuant to the provisions of Chapter 90 of the 

General Statutes is licensed, or is otherwise registered or certified to engage in 

the practice of or otherwise performs duties associated with any of the 

following: medicine, surgery, dentistry, pharmacy, optometry, midwifery, oste- 

opathy, podiatry, chiropractic, radiology, nursing, physiotherapy, pathology, 

anesthesiology, anesthesia, laboratory analysis, rendering assistance to a 

physician, dental hygiene, psychiatry, psychology; or a hospital or a nursing 
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home; or any other person who is legally responsible for the negligence of such 
person, hospital or nursing home; or any other person acting at the direction or 
under the supervision of any of the foregoing persons, hospital, or nursing 
home. 

As used in this Article, the term “medical malpractice action” means a civil 
action for damages for personal injury or death arising out of the furnishing or 
failure to furnish professional services in the performance of medical, dental, 
or other health care by a health care provider. (1975, 2nd Sess., c. 977, s. 4; 
EE (eo tein , le IR Te SUS), Ce Meo) 

Cross References. — As to limitation of 
actions for malpractice, see G.S. 1-15, 1-17. As 

to liability insurance or self-insurance covering 
health-care practitioners employed by The Uni- 
versity of North Carolina, see G.S. 116-219 
through 116-222. 

Legal Periodicals. — For comment on the 
statutory standard of care for North Carolina 
health care providers, see 1 Campbell L. Rev. 11 
(1979). 

For article discussing the North Carolina 
medical malpractice statute, see 62 N.C.L. Rev. 
711 (1984). 

For 1984 survey, “North Carolina Court of 
Appeals Recognizes Wrongful Birth and Wrong- 

ful Life Claims,” see 63 N.C.L. Rev. 13827 (1985). 

For note suggesting the need for a new tort of 

breach of confidence, in light of Watts v. Cum- 
berland County Hospital System, 75 N.C. App. 
1, 330 S.E.2d 242 (1985), see 8 Campbell L. Rev. 
145 (1985). 

For note, “Wrongful Conception: North Caro- 
lina’s Newest Prenatal Tort Claim — Jackson v. 
Bumgardner,” see 65 N.C.L. Rev. 1077 (1987). 

For survey on the medical review committee 
privilege, see 67 N.C.L. Rev. 179 (1988). 

For note on medical malpractice and unwar- 
ranted operations, see 23 Wake Forest L. Rev. 

825 (1988). 

CASE NOTES 

Purpose and spirit of the medical mal- 
practice act is to decrease the number and 
severity of medical malpractice claims in an 
effort to decrease the cost of medical malprac- 
tice insurance. Black v. Littlejohn, 312 N.C. 
626, 325 S.E.2d 469 (1985); Mozingo ex rel. 
Thomas v. Pitt County Mem. Hosp., 101 N.C. 
App. 578, 400 S.E.2d 747 (1991), aff'd, 331 N.C. 
182, 415 S.E.2d 341 (1992). 
Physician-Patient Relationship  Re- 

quired. — In order to state a claim for medical 
malpractice under North Carolina law, there 
must first exist a physician-patient relation- 
ship. Doe v. American Nat'l Red Cross, 798 F. 
Supp. 301 (H.D.N.C. 1992). 
Establishment of Physician-Patient Re- 

lationship. — Whether a physician-patient 
relationship is established depends upon 
whether the defendant actually accepted plain- 
tiffs as patients and undertook to treat them. 
Doe v. American Nat’] Red Cross, 798 F. Supp. 
301 (E.D.N.C. 1992). 
No Professional Relationship. — A pa- 

tient could not bring a medical malpractice 
action against a licensed physician’s assistant, 
where the assistant allegedly committed un- 
lawful sexual acts on the patient, but the pa- 
tient presented no evidence that the assistant, 
who was not directed to provide health care to 
the patient, furnished professional services to 
the patient to establish the necessary profes- 
sional relationship. Massengill v. Duke Univ. 
Medical Ctr., 1383 N.C. App. 336, 515 S.E.2d 70 
(1999). 

Because the observance and supervision of 
the plaintiff when she smoked in the desig- 
nated smoking area did not constitute an occu- 
pation involving specialized knowledge or skill, 
and preventing the patient from dropping a 
match or a lighted cigarette upon herself while 
in a designated smoking room did not involve 
matters of medical science, such behaviors are 
properly applied to the standards of ordinary 
negligence, and the requirements of Civil Pro- 
cedure Rule 9(j), concerning a claim for medical 
malpractice, did not apply. Taylor v. Vencor, 
Incs 136 N-CVApp. 528, 525.5.E.2d 2012000); 
No Liability to Third Parties. — Psychol- 

ogists are liable in medical malpractice only to 
their patients, not to third parties even if the 
treatment has resulted in adverse conse- 
quences on the patients relationship with 
them. Russell v. Adams, 125 N.C. App. 637, 482 
SE Zd 301997): 
The collection, distribution, and sale of 

blood, like the manufacture and sale of phar- 
maceuticals, is not the practice of medicine. 
Doe v. American Nat’l Red Cross, 798 F. Supp. 
301 (ED N.Gy 1992). 
Health Clinic as Health Care Provider. 

— Where action arose from alleged malpractice 
of doctor who practiced in a small, rural health 
clinic, if health clinic were ultimately deter- 
mined to be responsible for any negligence by 
doctor, health clinic would be a “health care 

provider” under the statutory definition. 
Shumaker v. United States, 714 F. Supp. 154 
(M.D.N.C. 1988). 
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Medical Malpractice Does Not Fall 

Within Professional Services Exclusion. — 
Negligence actions against health care provid- 
ers may be based upon breaches of the ordinary 
duty of reasonable care where the alleged 
breach does not involve rendering or failing to 
render professional services requiring special 
skills. Therefore, a claim for medical malprac- 
tice as defined by statute does not as a matter of 
law fall within a professional services exclusion 
in an insurance policy which is strictly con- 

strued in favor of coverage. Duke Univ. v. St. 
Paul Fire & Marine Ins. Co., 96 N.C. App. 635, 
386 S.E.2d 762, cert. denied, 326 N.C. 595, 393 

9.E.2d 876 (1990). 
Statute of Limitations. — Four year stat- 

ute of repose for medical malpractice actions, 
G.S. 1-15(c), applied to wrongful death cases; a 
wrongful death medical malpractice suit filed 
within two years of decedent’s death, but more 
than four years after doctor’s last act, was 
properly dismissed as untimely. Udzinski v. 
Lovin, 358 N.C. 534, 597 S.E.2d 703, 2004 N.C. 
LEXIS 658 (2004). 
Victim Could Not Bring Claim Against 

Red Cross. — No physician-patient relation- 
ship existed between Acquired Immune Defi- 
ciency Syndrome (AIDS) victim (the blood re- 
cipient) and the Red Cross. Therefore, he could 
not bring a malpractice claim against the Red 
Cross. Doe v. American Nat’! Red Cross, 798 F. 

Supp. 301 (E.D.N.C. 1992). 
No Nexus Between Surgery and Injury. 

— Patient who claimed he was injured by 
negligent failure to provide sufficient padding 
during his four hours of surgery failed to pro- 
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duce relevant expert testimony as to causation 
and res ipsa loquitur did not apply, so adverse 
judgment was entered. Wright v. United States, 
280 F. Supp. 2d 472 (M.D.N.C. 2003). 
Applied in Haney v. Alexander, 71 N.C. App. 

731, 323 S.E.2d 430 (1984); Brisson v. Kathy A. 
Santoriello, MAD), (PA,, 351 (NC 58950523 
S.E.2d 568 (2000); Brooks v. Wal-Mart Stores, 
Inc., 1389 N.C. App. 637, 535 S.E.2d 55 (2000). 

Cited in Preston v. Thompson, 53 N.C. App. 
290, 280 S.E.2d 780 (1981); Roberts v. Durham 

County Hosp. Corp., 56 N.C. App. 533, 289 
Sebe2d68/511982) a licesveHall S1OUNG. a3) 
313 S.E.2d 565 (1984); Burns v. Forsyth County 
Hosp. Auth., 81 N.C. App. 556, 344 S.E.2d 839 
(1986); Reich v. Price, 110 N.C. App. 255, 429 
S.E.2d 372 (1993); Davis v. North Carolina 
Dep’t of Human Resources, 121 N.C. App. 105, 
465, S.H.2d 2 1(1995)) Horton *v. Carolina 

Medicorp, Inc., 344 N.C. 133, 472 8.H.2d 778 
(1996); Lewis v. Setty, 130 N.C. App. 606, 503 
S.E.2d 673 (1998); Formyduval v. Bunn, 138 

N.C. App. 381, 530 S.E.2d 96 (2000); Hylton v. 
Koontz, 1390N.C, App: 511, 5930 7°3:6.2d) 108 
(2000); Thigpen v. Ngo, 143 N.C. App. 209, 545 
S.E.2d 477, cert. granted, 353 N.C. 734, 552 
S.E.2d 634, cert. granted, 353 N.C. 734, 552 

S.E.2d 635 (2001); Edwards v. Wall, 142 N.C. 

Appsilit.54250.H.2d) 258.2001); Kstate or 
Waters v. Jarman, 144 N.C. App. 98, 547 S.E.2d 
142, cert. denied, 354 N.C. 68, 553 $.E.2d 213 
(2001); Iodice v. United States, 289 F.3d 270 
(4th Cir. 2002); Coffman v. Roberson, 153 N.C. 
App, 618, 571 5.H.2d 255: 2002) cert.sdenied: 

356 N.C. 668, 577 S.E.2d 111 (2003); Frazier v. 
Angel Med. Ctr., 308 F. Supp. 2d 671 (W.D.N.C. 
2004). 

§ 90-21.12. Standard of health care. 

In any action for damages for personal injury or death arising out of the 

furnishing or the failure to furnish professional services in the performance of 

medical, dental, or other health care, the defendant shall not be liable for the 

payment of damages unless the trier of the facts 1s satisfied by the greater 

weight of the evidence that the care of such health care provider was not in 

accordance with the standards of practice among members of the same health 

care profession with similar training and experience situated in the same or 

similar communities at the time of the alleged act giving rise to the cause of 

action. (1975, 2nd Sess., c. 977, s. 4.) 

Legal Periodicals. — For comment on the 
statutory standard of care for North Carolina 
health care providers, see 1 Campbell L. Rev. 
Tr 97 9): 

For article discussing the North Carolina 
medical malpractice statute, see 62 N.C.L. Rev. 

711 (1984). 
For 1984 survey, “North Carolina Court of 

Appeals Recognizes Wrongful Birth and Wrong- 
ful Life Claims,” see 63 N.C.L. Rev. 1327 (1985). 

For note suggesting the need for a new tort of 
breach of confidence, in light of Watts v. Cum- 

berland County Hospital System, 75 N.C. App. 
1, 330 S.E.2d 242 (1985), see 8 Campbell L. Rev. 

145+GI935): 
For note, “Psychiatrists’ Liability to Third 

Parties for Harmful Acts Committed by Dan- 
gerous Patients,” see 64 N.C.L. Rev. 1534 
(1986). 

For article, “The American Medical Associa- 

tion vs. The American Tort System,” see 8 
Campbell L. Rev. 241 (1986). 

For note on expansion of the application of 
res ipsa loquitur in medical malpractice, in 
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light of Parks v. Perry, 68 N.C. App. 202, 314 
Si Be2d. 2874 cert. (denied sli NO r/6ly 32t 

S.E.2d 142 (1984), see 21 Wake Forest L. Rev. 
53 L986) 

For note, “Nurse Malpractice in North Caro- 
lina: The Standard of Care,” see 65 N.C.L. Rev. 
579 (1987). 

For note, “Liability in the Absence of a Tra- 
ditional Physician-Patient Relationship: What 
Every ‘On Call’ Doctor Should Know: Mozingo 
v. Pitt County Memorial Hospital,” see 28 Wake 
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Forest L. Rev. 747 (1993). 

For note, “The Evolution and Status of the 

Contributory Negligence Defense to Medical 
Malpractice Actions in North Carolina — 
McGill v. French,” 16 Campbell L. Rev. 103 

(1994). 
For comment, “North Carolina’s Limited Li- 

ability Company Act: A Legislative Mandate for 
Professional Limited Liability,” see 29 Wake 
Forest L. Rev. 857 (1994). 

CASE NOTES 

Legislative Intent. — The North Carolina 
legislature: 1) specifically dealt with blood 

banks with the enactment of G.S. 90-220.18; 2) 
expressly intended that blood banks be held 
subject to an ordinary standard of care; and 3) 
intentionally omitted blood banks from inclu- 
sion in this section because it acted with knowl- 
edge of G.S. 90-220.13 when it enacted this 
section in 1975. Doe v. American Nat'l Red 
Cross, 798 F. Supp. 301 (E.D:N:C. 1992). 
Intended purpose of this section was 

merely to conform the statute more closely to 
the existing case law applying a “same or sim- 
ilar community” standard of care. Wall v. Stout, 
SION GC, 1847 319°S;E 20-57 141984): 

This section does not abrogate the com- 
mon-law standards of care required of a 
physician. Wall v. Stout, 310 N.C. 184, 311 
S.E.2d 571 (1984). 

The General Assembly did intend to elimi- 
nate the previously existing common-law obli- 
gations of a physician to his patient. Wall v. 
Stout, 310 N.C. 184, 311 $.H.2d 571 (1984). 

This section does not abrogate the duty of 
medical professionals to exercise their best 
judgment and reasonable care and diligence in 
the treatment and care of patients. Makas v. 
Hillhaven, Inc., 589 F. Supp. 7386 (M.D.N.C. 
1984). 
The standard of care adopted in this 

section reflects the decisional law of the 
courts. Tice v. Hall, 63 N.C. App. 27, 308 
© be2d a2) 983) eal dv LOR N Gn ooo mols 
S.E.2d 565 (1984). 

This section does not alter the standard of 
care developed in case law. Makas v. Hillhaven, 
Inc., 589 F. Supp. 736 (M.D.N.C. 1984). 

This Article controls the standard of 
care for health care providers, including 
the practice of nursing. Page v. Wilson Mem. 
Hosp., 49 N.C. App. 533, 272 S.E.2d 8 (1980). 

This section codified the standard of health 
care necessary for the trier of the facts to 
establish a defendant’s liability. Simons v. 
Georgiade, 55 N.C. App. 483, 286 S.E.2d 596, 
cert. denied, 305 N.C. 587, 292 S.E.2d 571 
(1952): 

In negligence actions against health care 

providers, this section sets the applicable stan- 
dard of care. Thus, there is no reason to resort 

to the negligence per se presumption. To do so 
would be in conscious disregard of this section. 
Makas v. Hillhaven, Inc., 589 F. Supp. 736 

(M.D.N.C. 1984). 
Nursing Home Patients’ Bill of Rights 

Not Substitute for Standard of Care. — The 
Nursing Home Patients’ Bill of Rights, § 131E- 
115 et seq., is not a substitute, through the 
doctrine of negligence per se, for the well- 
established standard of care to be applied in 
negligence actions for damages against health 
care providers. Makas v. Hillhaven, Inc., 589 F. 

Supp. 736 (M.D.N.C. 1984). 
Testimony as to National Standard. — 

Expert witness’s testimony that, in his opinion, 
defendant doctor met the highest standard of 
care found anywhere in the United States met 
the requirements of this section, although he 
did not testify that he was familiar with the 
local standard. Marley v. Graper, 135 N.C. App. 
Wise (SPA Revd Dey Xol UAAS) (VSS) 0) 

The court rejected the defendant pharmacy’s 
argument that this section does not encompass 
a nationwide standard of care for pharmacists 
and that the plaintiff’s witness’s testimony con- 
cerning the standard of care applicable to the 
defendant pharmacist was erroneously based 
upon a nationwide standard as not properly 
before it, where the defendant failed to move to 
strike the standard of care testimony by the 
witness which it challenged on appeal, while 
presenting on cross-examination essentially 
the same testimony to which it had objected, 
and where it failed to object to the tender of the 
witness as an expert in pharmacy or to request 
a voir dire hearing pursuant to G.S. 8C-1, Rule 
705 to explore the bases for his opinion. Brooks 
v. Wal-Mart Stores, Inc., 139 N.C. App. 637, 535 
S.E.2d 55 (2000). 

Expert testimony as to a national standard of 
care held inadmissible where defendants’ con- 
duct concerned complicated medical proce- 
dures, i.e. the prenatal care of a patient with 
gestational diabetes and the delivery of an 
infant suffering from shoulder dystocia. Henry 
v. Southeastern OB-GYN Assocs., P.A., 142 
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N.C. App. 561, 543 S.E.2d 911 (2001). 
Trial court properly excluded expert testi- 

mony offered by a patient to support a malprac- 
tice claim because the patient’s expert prac- 
ticed orthopedic surgery in Virginia and was 
not familiar with the standard of care imposed 
on orthopedists who practiced in North Caro- 
lina. Smith v. Whitmer, 159 N.C. App. 192, 582 

S.E.2d 669 (2003). 
Appellate court has rejected any argument 

that testimony regarding a nationwide stan- 
dard of care for healthcare providers is always 
insufficient under G.S. 90-21.12. Cox v. Steffes, 

161 N.C. App. 237, 587 S.E.2d 908 (2003). 
By adopting the similar community rule 

in this section, it was the intent of the 

General Assembly to avoid the adoption of a 
national or regional standard of care for health 
care providers and not to exclude testimony 
where it was shown that the witness was famil- 
iar with the standards of hospitals in adjoining 
and nearby communities. Page v. Wilson Mem. 
Hosp., 49 N.C. App. 533, 272 S.E.2d 8 (1980). 

It is clear from the wording of this statute 
that the test is not that of a statewide standard 
of health care, but rather a standard of practice 
among members of the same health care pro- 
fession situated in the same or similar commu- 
nities. Dailey v. North Carolina State Bd. of 
Dental Exmrs., 60 N.C. App. 441, 299 S.E.2d 
473, rev'd on other grounds, 309 N.C. 710, 309 

S.E.2d 219 (1983). 
Because this section was designed to 

overcome the strict “locality” rule that 
had previously existed in North Carolina, 
the “similar community” requirement in this 
section is not confined to North Carolina but 
would apply to communities within or without 
the State. Baynor v. Cook, 125 N.C. App. 274, 
480 S.E.2d 419 (1997), cert. denied, 346 N.C. 

Bip AST sh. 205371997). 
In enacting this section the legislature 

did not depart from established principles 
of malpractice law or create a new standard 
of care by which a defendant’s actions are 
judged. Makas v. Hillhaven, Inc., 589 F. Supp. 
736 (M.D.N.C. 1984). 
The statute refines the definition of 

same or similar communities and specifi- 
cally identifies health care providers whose 
conduct is to be judged by the applicable stan- 
dard of care. That standard requires health 
care providers who render services to patients 
to exercise their best judgment and reasonable 
care and diligence, and to comply with the 
standards of practice among members of the 
same health care profession with similar train- 
ing and experience situated in the same or 
similar communities. Makas v. Hillhaven, Inc., 

589 F. Supp. 736 (M.D.N.C. 1984). 
Duty to Meet Statutory Standard of 

Care Applies to Consensual Physician-Pa- 
tient Relationship. — When a physician and 
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a patient enter into a consensual physician- 
patient relationship for the provision of medical 
services, a duty arises requiring the physician 
to conform to the statutory standard of care. 
Mozingo ex rel. Thomas v. Pitt County Mem. 
Hosp., 101 N.C. App. 578, 400 S.E.2d 747 
(1991) af’'dy S31 N.Ge 162415 5: bi2ds341 
(1992): 
A duty to meet the statutory standard of 

care may arise absent a consensual physi- 
cian-patient relationship. Mozingo ex rel. 
Thomas v. Pitt County Mem. Hosp., 101 N.C. 
App. 578, 400 S.E.2d 747 (1991), aff’d, 331 N.C. 
182041505. E2341 (1992): 
Where defendant physician was responsible 

for supervision of residents at the hospital 
pursuant to contract between physicians’ asso- 
ciation and hospital, physician owed statutory 
duty of care to obstetrics patient even though 
he did not have direct consensual physician- 
patient relationship with patient. Mozingo ex 
rel. Thomas v. Pitt County Mem. Hosp., 101 
N.C. App. 578, 400 S.E.2d 747 (1991), aff’d, 331 
NiG918 254 1) oBdA (1992): 

This section does not displace res ipsa 
loquitur in medical malpractice cases. Res 
ipsa loquitur allows an issue of whether a 
particular health care provider complied with 
the statutory standard under certain circum- 
stances, usually when foreign bodies such as 
sponges, instruments, etc., are left in a pa- 
tient’s body during surgery, to be submitted to 
the jury, even in the absence of direct proof of 
negligence. Makas v. Hillhaven, Inc., 589 F. 

Supp. 736 (M.D.N.C. 1984). 
As to application of res ipsa loquitur in 

medical malpractice actions, see Schaffner 
vy. Cumberland County Hosp. Sys., 77 N.C. App. 
689, 336 S.E.2d 116 (1985), cert. denied, 316 

NG. 195, 341 S.H2d 578, 341 S.E2d> 579 

(1986). 
Medical Malpractice Not Within Profes- 

sional Services Exclusion in Insurance 

Policy. — Negligence actions against health 

care providers may be based upon breaches of 

the ordinary duty of reasonable care where the 

alleged breach does not involve rendering or 

failing to render professional services requiring 

special skills. Therefore, a claim for medical 

malpractice as defined by statute does not as a 

matter of law fall within a professional services 

exclusion in an insurance policy which is 

strictly construed in favor of coverage. Duke 

Univ. v. St. Paul Fire & Marine Ins. Co., 96 N.C. 

App. 635, 386 S.E.2d 762, cert. denied, 326 N.C. 

595, 393 S.E.2d 876 (1990). 

Health Clinic as Health Care Provider. 

— Where action arose from alleged malpractice 

of doctor who practiced in a small, rural health 

clinic, if health clinic were ultimately deter- 

mined to be responsible for any negligence by 

doctor, health clinic would be a “health care 

provider” under the statutory definition. 

223 



§90-21.12 

Shumaker vy. United States, 714 F. Supp. 154 
(M.D.N.C. 1988). 
Violation of Health Care Regulation. — 

Although this section codifies the common-law 
obligation of the health care provider to the 
patient and establishes the standard of care, 
violation of a health care regulation may be 
proof of a negligent deviation from that stan- 
dard of care. Griggs v. Morehead Mem. Hosp., 
82 N.C. App. 131, 345 S.E.2d 430 (1986). 
A hospital has a duty to exercise ordi- 

nary care to keep its premises in a reason- 
ably safe condition so as not to expose the 
patient unnecessarily to danger. Burns _ v. 
Forsyth County Hosp. Auth., 81 N.C. App. 556, 
344 S.E.2d 839 (1986). 

The duty a hospital owes its patients 1s to 
exercise reasonable or ordinary care to main- 
tain in a reasonably safe condition that part of 
the hospital designed for the patients’ use. This 
duty imparts the additional duties owed to an 
invitee, that is, the duty to warn the patient of 
hidden unsafe conditions and the duty to dis- 
cover hidden unsafe conditions by reasonable 
inspection and supervision. However, these du- 
ties are limited to unsafe conditions of which 
the hospital has notice. Burns v. Forsyth 
County Hosp. Auth., 81 N.C. App. 556, 344 
S.E.2d 839 (1986). 
Showing Required in Malpractice 

Cases. — In malpractice cases, plaintiff must 
demonstrate by the testimony of a qualified 
expert that the treatment administered by de- 
fendant was in negligent violation of the ac- 
cepted standard of medical care in the same or 
similar communities and that defendant’s 
treatment proximately caused plaintiff’s injury. 
Tripp v. Pate, 49 N.C. App. 329, 271 S.E.2d 407 
(1980); Moore v. Reynolds, 63 N.C. App. 160, 
303 S.E.2d 839 (1983). 

In actions for damages for personal injury 
arising out of the furnishing or failure to fur- 
nish professional services in the performance of 
medical, dental, or other health care, the health 

care provider’s lability is conditioned on proof 
by the plaintiff that the care of such health care 
provider was not in accordance with the stan- 
dards of practice among members of the same 
health care profession with similar training 
and experience situated in the same or similar 
communities at the time of the alleged act 
giving rise to the cause of action. A showing 
that the health care provider violated such 
standards of practice satisfies a plaintiff’s bur- 
den of proof as to professional malpractice. 
Mazza v. Huffaker, 61 N.C. App. 170, 300 

S.E.2d 833, cert. denied, 309 N.C. 182, 305 

S.E.2d 734 (1983). 
In medical malpractice cases, this section 

requires that, in order to be entitled to recover, 

the plaintiff must show that the defendant 
physician provided the plaintiff with a level of 
care not in accordance with the standards of 
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practice among members of the same health 
care profession with similar training and expe- 
rience situated in the same or similar commu- 

nities at the time of the alleged act giving rise 
to the cause of action. Generally, expert testi- 
mony is necessary to establish this standard of 
care. Warren v. Canal Indus., Inc., 61 N.C. App. 
Zid, 300 S.Hi2d'557 1983): 

The defendant physician’s negligence must 
be established by showing the standard of care 
owed to plaintiff and that defendant violated 
that standard of care. Beaver v. Hancock, 72 

N.C. App. 306, 324 S.E.2d 294 (1985). 
In a medical malpractice case, the plaintiff 

must prove that defendant was negligent in his 
care of plaintiff and that such negligence was 
the proximate cause of plaintiff’s injuries and 
damage. The defendant physician’s negligence 
must be established by showing the standard of 
care owed to plaintiff and that defendant vio- 
lated that standard of care. Mozingo ex rel. 
Thomas v. Pitt County Mem. Hosp., 101 N.C. 
App. 578, 400 $.E.2d 747 (1991), aff’d, 331 N.C. 
1824155. 20341 (1992): 
The court did not err in excluding plaintiff’s 

medical testimony regarding the standard of 
care applicable to the defendant physician, 
where the form of the plaintiff’s question to the 
expert was directed at the expert’s familiarity 
with the standard of care applicable to him, not 
to the defendant physician. Heatherly v. Indus- 
trial Health Council, 130 N.C. App. 616, 504 
SiH 2del022G.993): 

Parents of baby who suffered an injury dur- 
ing delivery established the applicable stan- 
dard of care through the expert testimony of an 
obstetrician gynecologist with a subspecialty in 
perinatology who was licensed to practice in 
South Carolina and Alabama; the expert testi- 
fied as to the proper procedures the doctor 
should have utilized in delivering the baby, the 
proper local standard of care, and the failure of 
the doctor to correctly perform the procedures. 
Leatherwood v. Ehlinger, 151 N.C. App. 15, 564 
S.E.2d 883 (2002), cert. denied, 357 N.C. 164, 
580 S.E.2d 368 (2003). 
Showing When Breach Does Not Involve 

Special Skills. — When the alleged breach 
does not involve the rendering of or failure to 
render professional nursing or medical services 
requiring special skills, it is not necessary to 
establish the standard of due care prevailing 
among hospitals in like situations in order to 
develop a case of negligence. In such cases Wall 
v. Stout, 310 N.C. 184, 311 S.E.2d 571 (1984) is 
not appropriate. Burns v. Forsyth County Hosp. 
Auth., 81 N.C. App. 556, 344 S.E.2d 839 (1986). 
When a physician holds himself out as a 

specialist, he is required to bring to the care of 
his patients more than the average degree of 
skill possessed by general practitioners. Wall v. 
Stout, 310 N.C. 184, 311 S.E.2d 571 (1984). 
An instruction using the term “honest 
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error” could easily be interpreted by the jury 
to mean that a physician could not be liable for 
negligence unless he was somehow dishonest, 
particularly when the term is not defined with 
reference to the physician’s other obligations to 
the patient. Wall v. Stout, 310 N.C. 184, 311 

S.E.2d 571 (1984). 
Because of the potentially misleading and 

exculpatory import of the term, the phrase 
“honest error” is inappropriate in an instruc- 
tion on the liability of a doctor for medical 
malpractice and should not hereafter be given. 
Language in prior cases which may have sanc- 
tioned the use of this term in defining a physi- 
cian’s liability for medical negligence is ex- 
pressly disapproved. Wall v. Stout, 310 N.C. 
184,311 S.B.2d 571 (1984). 
Instruction fully explaining doctor’s 

duty to his patient must combine elements of 
both this section and phraseology from earlier 
cases. Wall v. Stout, 310 N.C. 184, 311 S.E.2d 

571 (1984). 
An instruction stating that a physician 

is not an insurer of results should not be 
given when no issue concerning a guarantee 
has been raised. Wall v. Stout, 310 N.C. 184, 

311 S.E.2d 571 (1984). 
Trial Court Erred When Reciting Sec- 

tion Verbatim to Jury. — In a malpractice 
action, the trial court committed reversible 

error in reciting this section verbatim when 
instructing the jury on the health care provid- 
er’s duties of care, as the jury was thereby in 
effect told that defendants could be liable only 
for a breach of the duty to provide care in 
accordance with the standard of health care 
required by law. Donaldson v. Charlotte Mem. 
Hosp. & Medical Center, 96 N.C. App. 663, 387 
S.E.2d 60, cert. denied, 327 N.C. 137, 394 

Sse 2d) 271 (1990). 
Instruction Held Proper. — Portion of jury 

instruction in medical malpractice case charg- 
ing jury that “if you are unable to determine 
where the truth lies” they should render a 
verdict in favor of defendant did not contain the 
potential defects which the conference of judges 
sought to cure by revising North Carolina Pat- 
tern Jury Instructions Civil 809.00, 809.03 
(1987); therefore, it was properly given. Clark v. 
Dickstein, 92 N.C. App. 207, 374 S.E.2d 142 

(1988), cert. denied, 324 N.C. 246, 377 S.E.2d 

Yaot139). 
Inapplicable to Dental Licensing Board 

Disciplinary Hearing. — While this section 
establishes a standard of care below which a 
health care provider may be held civilly lable 
in damages, G.S. 90-41 and this section serve 
different purposes. Admittedly the violations 
for which a dentist may be subject to discipline 
include acts of “malpractice,” pursuant to G.S. 

90-41(a)(19). However, this language was not 

intended to incorporate a standard applicable 

in actions for damages “for personal injury or 
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death arising out of the furnishing or the fail- 
ure to furnish professional services in the per- 
formance of. . . dental. . . care.” In fact, G.S. 

90-41 was first enacted in 1935, long before the 
1975 enactment of this section. Therefore, the 

standard of health care enunciated under this 
section is inapplicable to a professional licens- 
ing board disciplinary hearing. Dailey v. North 
Carolina State Bd. of Dental Exmrs., 309 N.C. 

(10) 3008S. 20219419835): 
In order to withstand a motion for a 

directed verdict under this section, plaintiff 
must offer evidence which establishes the fol- 
lowing elements: (1) the standard of care; (2) 
breach of the standard of care; (3) proximate 
causation; and (4) damages. Failure to estab- 
lish sufficient evidence on any one element 
entitles the defendant to a directed verdict. 
Lowery v. Newton, 52 N.C. App. 234, 278 S.E.2d 

566. 
When a defendant moves for a directed ver- 

dict in a medical malpractice case, the question 

raised is whether plaintiff has offered evidence 
of each of the following elements of his claim for 
relief: (1) the standard of care; (2) breach of the 
standard of care; (3) proximate causation; and 
(4) damages. Mitchell v. Parker, 68 N.C. App. 
458, 315 S.E.2d 76, cert. denied, 311 N.C. 760, 
321 S.E.2d 140, 321 S.E.2d 141 (1984); Makas 
v. Hillhaven, Inc., 589 F. Supp. 736 (M.D.N.C. 

1984). 
Standard of Care Must Be Established 

by Other Practitioners or Experts. — In 
malpractice cases the applicable standard of 
care must be established by other practitioners 
in the particular field of practice or by other 
expert witnesses equally familiar and compe- 
tent to testify to that limited field of practice. 
Lowery v. Newton, 52 N.C. App. 234, 278 S.E.2d 
566; White v. Hunsinger, 88 N.C. App. 382, 363 

See2d920319383): 
Usually the question of what is the standard 

of care required of a physician or surgeon is one 

concerning highly specialized knowledge with 

respect to which a layman can have no reliable 

information. As to this, both the court and jury 

must be dependent on expert testimony. Ordi- 

narily there can be no other guide. Mazza v. 

Huffaker, 61 N.C. App. 170, 300 S.E.2d 833, 

cert. denied, 309 N.C. 132, 305 S.E.2d 734 

(1983). 
Usually, expert testimony is required to es- 

tablish the standard, to show its negligent 

violation, and to show that such negligent vio- 

lation was the proximate cause of the injury 

complained of. Tice v. Hall, 63 N.C. App. 27, 303 

S.E.2d 832 (1983), aff'd, 310 N.C. 589, 313 

S.E.2d 565 (1984). 
Usually, but not in all cases, the accepted 

standard of care and its violation must be 
established by expert testimony. Beaver v. Han- 
cock, 72 N.C. App. 306, 324 8.E.2d 294 (1985). 

Trial court’s grant of a directed verdict in 
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favor of the medical care providers and against 
the family was proper as their medical mal- 
practice action was inadequately supported by 
expert testimony, since the family medical ex- 
pert was only familiar with the national stan- 
dard of care and N.C. Gen. Stat. G.S. 90-21.12 
specifically required that a medical expert had 
to be familiar with the medical care provided in 
the same or similar community in which the 
malpractice allegedly occurred in order for the 
expert’s testimony to be relevant. Henry v. 
Southeastern OB-GYN Assocs., P.A., 145 N.C. 

App. 208, 550 S.E.2d 245, aff’d, 354 N.C. 570, 
5Di a Me2zdeao0 (2001): 
Standard Must Be Established by Other 

Practitioners or Experts. — In a medical 
malpractice case, generally there must be ex- 
pert testimony that tends to show a deviation 
from the normal standard of care. Assaad v. 
Thomas, 87 N.C. App. 276, 360 S.B:2d 503 
(1987), appeal dismissed and cert. denied, 321 
NVC S47 36455. 2d 917 C9388): 
Where neither the defendant nor the doctors 

averred that they were familiar with the stan- 
dards of practice among members of the same 
health care profession with similar training 
and experience to that of the defendant situ- 
ated in that particular county or a similar 
community at the time of the alleged negli- 
gence giving rise to the suit, defendant failed to 
meet his burden with regard to his motion for 
summary judgment and genuine issues of ma- 
terial fact exist as to the appropriate standard 
of care and as to whether defendant acted in 
accordance with that standard. Mozingo ex rel. 
Thomas v. Pitt County Mem. Hosp., 101 N.C. 
App. 578, 400 S.E.2d 747 (1991), aff’d, 331 N.C. 
1825415 SiK.2d°341 992). 
Qualification of Expert Witness as to 

Standard of Care. — Trial court erred in 
excluding a doctor from testifying for the estate 
administratrix as to the standard of care in a 
wronful death medical malpractice case be- 
cause the doctor established his (1) knowledge 
of the standard of care in a similar community 
in light of his equivalent skill and training, (2) 
familiarity with the equipment and techniques 
used by the physician who performed the sur- 
gery, (3) first-hand investigation of the commu- 
nity and its hospital, and (4) knowledge as to 
the similarity in the communities where he had 
practiced and the community at issue. Pitts v. 
Nash Day Hosp., Inc., 167 N.C. App. 194, 605 
S.E.2d 154 (2004), aff'd, 359 N.C. 626, 614 
S.E.2d 267 (2005). 

Specialists May Be Disqualified from 
Testifying Against General Practitioner 

by G.S. 8C-1, Rule 702. — All three of the 

plaintiff’s witnesses were disqualified from tes- 
tifying against the defendant, a general practi- 
tioner, regardless of whether they were more 
highly qualified, because they were specialists 
as that term is used in the statute. One was 
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board certified in oncology; another, in emer- 

gency medicine and family practice; and the 
third held himself out as a specialist in emer- 
gency medicine. Consequently, the defendant’s 
motion for a directed verdict was properly 
granted. Formyduval v. Bunn, 138 N.C. App. 
381, 530 S.E.2d 96 (2000). 
Testimony as to Standard in Similar 

Communities. — An expert witness, other- 
wise qualified, may state his opinion as to 
whether the treatment and care given by the 
defendant to the particular patient came up to 
the standard prevailing in similar communi- 
ties, with which the witness is familiar, even 

though the witness is not actually acquainted 
with actual medical practices in the particular 
community in which the service was rendered 
at the time it was performed. Howard v. Piver, 
53 N.C. App. 46, 279 S.E.2d 876 (1981). 

It is not necessary for the witness testifying 
as to the standard of care to have actually 
practiced in the same community as the defen- 
dant as long as the witness is familiar with the 
standard. Moreover, as long as the witness is 
shown to be familiar with the applicable stan- 
dard of care, the fact that the question asked of 
the witness does not track the language of this 
section does not necessarily render the answer 
inadmissible. Warren v. Canal Indus., Inc., 61 
NiGz App. 211300'S Eb 2dib57 (1983) 

Trial court properly admitted the expert tes- 
timony of two doctors pursuant to G.S. 90- 
21.12, because the doctors testified to familiar- 

ity with the standard of care in communities 
similar to the community in question. Coffman 
v. Roberson, 153 N.C. App. 618, 571 S.E.2d 255 
(2002), cert. denied, 356 N.C. 668, 577 S.E.2d 
111 (2003). 

Trial court erred in granting the healthcare 
providers’ motion for a judgment notwithstand- 
ing the verdict pursuant to G.S. 1A-1, N.C. R. 
Civ. P. 50, as the trial court improperly refused 
to consider the testimony of a patient’s expert 
where: (1) the patient’s expert testified that the 
healthcare providers had failed to meet the 
standard of care in Level 2 hospitals, (2) the 

healthcare providers’ expert testified that the 
standard of care was the same across the na- 
tion, (3) both experts’ testimony regarding 
Level 2 hospitals was sufficient to establish 
that the patient’s expert’s knowledge of prac- 
tices in Reading, Pennsylvania qualified him to 
testify as to the standard in communities sim- 
ilar to Fayetteville, (4) given the healthcare 
providers’ expert’s testimony, the patient’s ex- 
pert’s testimony, which defense counsel charac- 
terized on cross-examination as testimony re- 

garding the national standard, was sufficient to 
support the jury’s verdict under G.S. 90-21.12. 
Cox v. Steffes, 161 N.C. App. 237, 587 S.E.2d 
908 (2003). 

Trial court erred admitting standard of care 
testimony of a doctor amounting to an opinion 
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of another doctor’s compliance with the rele- 
vant standard of care when defendants failed to 
establish that the testifying doctor was familiar 
with the standard of care in a particular city, or 
similar communities. Barham v. Hawk, 165 

N.C. App. 708, 600 S.E.2d 1 (2004). 
Expert Need Not Be Familiar with Local 

Standard Where Same Across Country. — 
Where the standard of care is the same across 
the country, an expert witness familiar with 
that standard may testify despite his lack of 
familiarity with the defendant’s community. 
Haney v. Alexander, 71 N.C. App. 731, 323 
S.E.2d 430 (1984), cert. denied, 313 N.C. 329, 
2 io y.2dros9 (1985). 

This section does not require expert wit- 
nesses to have actually practiced in a sim- 
ilar community at the exact time of the al- 
leged act. White v. Hunsinger, 88 N.C. App. 382, 
363 S.E.2d 203 (1988). 
Expert Must Be Familiar with Standard 

of Care in Community. — Trial court did not 
err in medical malpractice case by excluding 
the testimony of plaintiff’s medical expert as to 
the standard of care where the expert failed to 
testify that he was familiar with the standard 
of care in the community in which the alleged 
malpractice took place, or to a similarly situ- 
ated community. Tucker v. Meis, 127 N.C. App. 
197948 peti. 2d (827 41997): 
Expert Need Not Have Practiced at Time 

of Alleged Act. — It would be unduly restric- 
tive under this section to require an expert to 
have knowledge of the standard of care in a 
similar community at the time of the alleged 
act only by having practiced in the particular 
field at that time. Simons v. Georgiade, 55 N.C. 
App. 483, 286 S.E.2d 596, cert. denied, 305 N.C. 

587, 292 S.E.2d 571 (1982). 
Expert Testimony Not Always Required. 

— It has never been the rule in this State that 

expert testimony is needed in all medical mal- 

practice cases to establish either the standard 
of care or proximate cause. Indeed, when the 
jury, based on its common knowledge and expe- 
rience, is able to understand and judge the 
action of a physician or surgeon, expert testi- 
mony is not needed. Powell v. Shull, 58 N.C. 
App. 68, 293 S.E.2d 259, cert. denied, 306 N.C. 
W422 295 0 2d 479 (1982). 

Expert Testimony Not Required to Show 

Contributory Negligence. — In a medical 

malpractice case, medical expert testimony, al- 
though useful, is not required to show the 
causal connection between plaintiff’s alleged 

contributory negligence and his injuries. 

McGill v. French, 333 N.C. 209, 424 S.E.2d 108 

(1993): 
Use of Nonexpert Testimony to Show 

Departure from Standard of Care. — Once 

the standard of care is established, whether by 

expert or nonexpert testimony, a doctor’s depar- 

ture from that standard of care may be shown 
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by nonexpert witnesses. Powell v. Shull, 58 
N.C. App. 68, 293 S.E.2d 259, cert. denied, 306 

N.C. 743, 295 S.E.2d 479 (1982). 
Sexual Assault. — When a plaintiff alleges 

to have been sexually assaulted by a health 
care professional, a cause of action may arise 
from the failure of a health care provider to 
meet the relevant standard of care. Johnson v. 
Amethyst Corp., 120 N.C. App. 529, 463 S.E.2d 
397 (1995), cert. granted, 467 S.E.2d 713 

(1996); 
Therapist’s Sexual Involvement with 

Patient. — Evidence showing that defendant 
therapist engaged in a sexual relationship with 
plaintiff client constituted evidence of profes- 
sional malpractice sufficient to withstand de- 
fendant’s motion for a directed verdict. 
MacClements v. LaFone, 104 N.C. App. 179, 
408 S.E.2d 878 (1991), cert. denied, 330 N.C. 

613412 Se 2d 371992). 
Duty of Physician in Rendering Family 

Planning Services. — Whatever a woman’s 
reason for desiring to avoid pregnancy, when a 
physician undertakes to provide medical care 
or advice to her for that purpose, he must 
provide professional services in that case, just 

as in the rendering of professional services in 
any instance, according to the established pro- 
fessional standards. Jackson v. Bumgardner, 

BISING) 172) 347 S.E.2d 743 (1986). 
A claim for “wrongful conception” or 

“wrongful pregnancy” is recognizable in 
this State. Jackson v. Bumgardner, 318 N.C. 
172; 347 S.E.2d 743 (1986). 
A cause of action exists in North Carolina 

when a health care provider negligently pro- 

vides counseling and information which in- 

duces a couple to conceive a defective child. 

Gallagher v. Duke Univ., 638 F. Supp. 979 

(M.D.N.C. 1986), aff'd in part and vacated in 

part on other grounds, 852 F.2d 773 (4th Cir. 

1988). 
Negligence for Failing to Report Test 

Results Resulting in Ill Child. — Plaintiffs 

stated a claim for medical malpractice where 

their complaint alleged that defendant was 

negligent in his failure to report results of blood 

tests he performed, so that plaintiffs were un- 

able to make an informed choice and that 

plaintiff/wife became pregnant with a child 

with sickle cell anemia. McAllister v. Ha, 347 

N.C. 688, 496 S.B.2d 577 (1998). 

Damages for “Wrongful Conception”. — 

In an action for “wrongful conception,” plaintiff 

wife may recover damages for the expenses 

associated with her pregnancy, but plaintiffs 

may not recover for the costs of rearing their 

child. Jackson v. Bumgardner, 318 N.C. 172, 

347 §.H.2d 743 (1986). 

For case involving the birth of an un- 

planned child due to physician’s negligent 

failure to maintain in place or reinsert an 

intrauterine device, see Jackson _ Vv. 

227 



§90-21.12A 

Bumgardner, 71 N.C. App. 107, 321 S.E.2d 541 
(1984), aff’d in part and rev in part, 318 N.C. 

172, 347 S.E.2d 743 (1986). 
For case involving the birth of a child 

with Down’s Syndrome due to physician’s 
alleged failure to inform parents of the risks of 
genetic defects, see Azzolino v. Dingfelder, 71 
N.C. App. 289, 322 S.E.2d 567 (1984), aff’d in 
part and rev'd in part, 315 N.C. 103, 337 S.E.2d 
528 (1985), cert. denied, 479 U.S. 835, 107 S. 
Cialis 9s cbs kde 2d) 75.1986). 
A physician’s assistant is not subject to 

the same standard of practice as a medical 
doctor. Paris v. Kreitz, 75 N.C. App. 265, 331 
SeHezde 2o4e certs: denied, 3 lo) N.@y 185 4357 
S.E.2d 858 (1985). 
Action Against Pharmacist for Wrongful 

Death. — While a pharmacist has no duty to 
advise absent knowledge of the circumstances, 
once a pharmacist is alerted to specific facts 
and he or she undertakes to advise a customer, 

the pharmacist then has a duty to advise cor- 
rectly; therefore, where plaintiff alleged, among 
other things, that her decedent “sought out and 
was relying upon the skill, judgment and exper- 
tise of defendant with respect to the safety of 
taking the drug Indocin given the fact that 
plaintiff's intestate suffered the aforemen- 
tioned medical condition,” she stated a claim 
upon which relief could be granted. Ferguson v. 
Williams, 92 N.C. App. 336, 374 S.E.2d 438 
(1988). 
Absent evidence in the record as to what 

defendant did or failed to do in performance 
of duties to plaintiff, the court was obligated to 
direct a verdict for defendant. Assaad v. Tho- 
mas, 87 N.C. App. 276, 360 S.E.2d 508 (1987). 
Testimony of Obstetrician as to Actions 

of Pediatrician. — Physician specializing in 
obstetrics and gynecology was not rendered 
incompetent as a matter of law to testify as to 
when defendant pediatrician should have re- 
ferred patient to a neurosurgeon solely because 
he was not a pediatrician. White v. Hunsinger, 
88 N.C. App. 382, 363 S.E.2d 203 (1988). 
As To Application of Res Ipsa Loquitur 
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in Medical Malpractice Actions. — Patient 
who claimed he was injured by negligent fail- 
ure to provide sufficient padding during his 
four hours of surgery failed to produce relevant 
expert testimony as to causation and res ipsa 
loquitur did not apply, so adverse judgment was 
entered. Wright v. United States, 280 F. Supp. 
2d 472 (M.D.N.C. 2003). 
Applied in Vassey v. Burch, 45 N.C. App. 

222, 262 S.E.2d 865 (1980); Shuffler v. Blue 
Ridge Radiology Assocs., 73 N.C. App. 232, 326 
S.E.2d 96 (1985); Bailey v. Jones, 112 N.C. App. 
380, 435 S.E.2d 787 (1993); Brisson v. Kathy A. 
santoriello, MLD.) PA 25 (N/Cs63omoze 
S.E.2d 568 (2000). 

Cited in Thompson v. Lockert, 34 N.C. App. 
1, 237 S.E.2d 259 (1977); Tatham v. Hoke, 469 
F. Supp. 914 (W.D.N.C. 1979); Hart v. Warren, 
46 N.C. App. 672, 266 S.E.2d 53 (1980); Preston 
v. Thompson, 53 N.C. App. 290, 280 S.E.2d 780 
(1981); Roberts v. Durham County Hosp. Corp., 
56 N.C. App. 533, 289 $.E.2d 875 (1982); Wall v. 
Stout, 61 N.C. App. 576, 301 S.E.2d 467 (1983); 
Willoughby v. Wilkins, 65 N.C. App. 626, 310 
S.E.2d 90 (1983); Tice v. Hall, 310 N.C. 589, 3138 
S.E.2d 565 (1984); Grad v. Kaasa, 68 N.C. App. 
128, 314 S.E.2d 755 (1984); Elliott v. Owen, 99 
N.C. App. 465, 393 S.E.2d 347 (1990); Reich v. 
Price, 110 N.C. App. 255, 429 S.E.2d 372 (1993); 
Davis v. North Carolina Dep’t of Human Re- 

sources, 121 N.C. App. 105, 465 S.E.2d 2 (1995); 
Weatherford v. Glassman, 129 N.C. App. 618, 
500 S.E.2d 466 (1998); Thigpen v. Ngo, 143 N.C. 
App. 209, 545 S.E.2d 477, cert. granted, 353 
N.C. 734, 552 S.E.2d 634, cert. granted;1#353 

N.C. 734, 552 S.E.2d 635 (2001); Edwards v. 
Wall, 142 N.C. App. 111, 542 S.E.2d 258 (2001); 
Estate of Waters v. Jarman, 144 N.C. App. 98, 

547 S.E.2d 142, cert. denied, 354 N.C. 68, 553 
S.E.2d 213 (2001); Iodice v. United States, 289 

F.3d 270 (4th Cir. 2002); Suarez v. Wotring, 155 
N:G. App20,1573) S:. 2d, 746,,2002sN,.CeApp 
LEXIS 1594 (2002), cert. denied, 357 N.C. 66, 

579 S.E.2d 107, cert. dismissed, 357 N.C. 66, 

579 S.E.2d 107 (2003); Frazier v. Angel Med. 
Ctr., 308 F. Supp. 2d 671 (W.D.N.C. 2004). 

OPINIONS OF ATTORNEY GENERAL 

It is not unlawful for a physician to 
deviate from the procedures set out in the 
Right to Natural Death Act, but the physi- 
cian who does so will lose the benefit of the 
absolute defense provided in the Act. As a 
result, the standard of care by which the phy- 

sician’s acts or omissions will be judged will be 
the general standard of care for physicians 
which is set out in statutory and common law. 
See Opinion of Attorney General to C. Robin 
Britt, Sr., Secretary, Department, of Human 

Resources, — N.C.A.G. — (January 5, 1995). 

§ 90-21.12A. Nonresident physicians. 

A patient may bring a medical malpractice claim in the courts of this State 
against a nonresident physician who practices medicine or surgery by use of 
any electronic or other media in this State. (1997-514, s. 2.) 
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Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 

§ 90-21.13. Informed consent to health care treatment or 

procedure. 

(a) No recovery shall be allowed against any health care provider upon the 

grounds that the health care treatment was rendered without the informed 

consent of the patient or the patient’s spouse, parent, guardian, nearest 

relative or other person authorized to give consent for the patient where: 

(1) The action of the health care provider in obtaining the consent of the 

patient or other person authorized to give consent for the patient was 

in accordance with the standards of practice among members of the 

same health care profession with similar training and experience 

situated in the same or similar communities; and 

(2) Areasonable person, from the information provided by the health care 

provider under the circumstances, would have a general understand- 

ing of the procedures or treatments and of the usual and most 

frequent risks and hazards inherent in the proposed procedures or 

treatments which are recognized and followed by other health care 

providers engaged in the same field of practice in the same or similar 

communities; or 
(3) A reasonable person, under all the surrounding circumstances, would 

have undergone such treatment or procedure had he been advised by 

the health care provider in accordance with the provisions of subdi- 

visions (1) and (2) of this subsection. 

(b) A consent which is evidenced in writing and which meets the foregoing 

standards, and which is signed by the patient or other authorized person, shall 

be presumed to be a valid consent. This presumption, however, may be subject 

to rebuttal only upon proof that such consent was obtained by fraud, deception 

or misrepresentation of a material fact. 

(c) A valid consent is one which is given by a person who under all the 

surrounding circumstances is mentally and physically competent to give 

consent. 
(d) No action may be maintained against any health care provider upon any 

guarantee, warranty or assurance as to the result of any medical, surgical or 

diagnostic procedure or treatment unless the guarantee, warranty or assur- 

ance, or some note or memorandum thereof, shall be in writing and signed by 

the provider or by some other person authorized to act for or on behalf of such 

provider. 
(e) In the event of any conflict between the provisions of this section and 

those of G.S. 35A-1245 and Articles 1A and 19 of Chapter 90, the provisions of 

those Articles shall control and continue in full force and effect. (1975, 2nd 

Sess., c. 977, s. 4; 2003-13, s. 5.) 

Cross References. — As to application of 

this section to surgical operations on inmates of 

State penal institutions, see G.S. 148-22.2. As 

to application of this section to treatment of 

prisoners’ self-inflicted injuries, see G.S. 148- 

46.2. 
Legal Periodicals. — For article discussing 

the North Carolina medical malpractice stat- 

ute, see 62 N.C.L. Rev. 711 (1984). 

For note suggesting the need for a new tort of 

breach of confidence, see 8 Campbell L. Rev. 

145 (1985). 

For article, “The American Medical Associa- 

tion vs. The American Tort System,” see 8 

Campbell L. Rev. 241 (1986). 

For comment surveying North Carolina’s 

treatment of the doctrine of informed consent, 

see 21 Wake Forest L. Rev. 757 (1986). 

For note, see “North Carolina’s New Aids 

Discrimination Protection: Who Do They Think 

They’re Fooling?,” see 12 Campbell L. Rev. 475 

(1990). 
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CASE NOTES 

Constitutionality. — See Dixon v. Peters, 

63 N.C. App. 592, 306 S.E.2d 477 (1983). 
Applicability to Cases Pending on Effec- 

tive Date. — This section became effective on 
July 1, 1976, and expressly did not apply to 
cases pending on that date. Simons _ v. 
Georgiade, 55 N.C. App. 483, 286 S.E.2d 596, 
cert, Genied. o05 Nt@. 587) 292 S.F.2dvo7l 

(1982). 
Causes Arising But Not Pending Before 

Effective Date. — There is no provision in this 
section regarding applicability to causes of ac- 
tion which arose before the effective date but in 
which no litigation was pending on the effective 
date, and this section therefore must apply to 
litigation which commenced after the effective 
date of July 1, 1976. Simons v. Georgiade, 55 
N.C. App. 4838, 286 S.E.2d 596, cert. denied, 305 
IN, C08 7-2292°5) Ee 2do7 11982), 

Section Codifies Standard of Health 
Care. — Subdivision (a)(1) of this section es- 
tablishes the standard required of health care 
providers in obtaining the consent of the pa- 
tient to be “in accordance with the standards of 
practice among members of the same health 
care profession with similar training and expe- 

rience situated in the same or similar commu- 
nities,” which was also the standard in this 

State prior to the statute. Nelson v. Patrick, 58 
N.@. App. 546, 293 S.Ei2d'829 (1982), 
No Requirement That All Three Subdivi- 

sions Be Complied with. — Neither the plain 
language of subsection (a) of this section nor 
the legislative purpose in enacting it requires 
that compliance with all three subdivisions of 
subsection (a) be shown in every case. Foard v. 
Jarman, 326 N.C. 24, 387 S.E.2d 162 (1990). 

Subsection (a) is in the disjunctive and does 
not require the health care provider to estab- 
lish compliance with all three subdivisions; it is 
sufficient if the provider can demonstrate that 
no genuine issue of fact exists under subdivi- 
sions (a)(1) and (a)(2). Foard v. Jarman, 326 

N.C. 24, 387 S.E.2d 162 (1990). 
Subdivision (a)(2) establishes an objec- 

tive standard, etc. to determine whether the 

patient would have obtained a general under- 
standing of the procedures or treatments con- 
templated and of the usual and most frequent 
risks and hazards inherent in them. Nelson v. 
Patrick, 58 N.C. App. 546, 2938 S.E.2d 829 
(1982). 

Under subdivision (a)(2), physicians must 
indicate the status and risk of a procedure but 
need not inform patients in every instance that 
a procedure is experimental in nature. Osburn 
v. Danek Medical, Inc., 1385 N.C. App. 234, 520 
So. He2d 88. (1999), cert. denied. 351, N.C..359, 
530 S.E.2d 54 (2000). 
Subdivision (a)(3) establishes an objec- 

tive standard to determine whether the pa- 
tient would have undergone the proposed treat- 
ment or procedure had he been advised by the 
health care provider in accordance with the 
statute. Nelson v. Patrick, 58 N.C. App. 546, 

293 S.E.2d 829 (1982). 
Subsection (b) Does Not Encompass In- 

nocent or Negligent Misrepresentation. — 
The General Assembly, in enacting G.S. 90- 
21.13(b), intended the word “misrepresenta- 
tion” to refer only to intentional misrepresenta- 
tion, and not to encompass innocent or 
negligent misrepresentation. Liborio v. King, 
150 N.C. App. 531, 564 S.E.2d 272, cert. denied, 

SoG JUNC 730405 70.5. ke2da726.(2002), 
Expert Testimony Required to Establish 

the Standard of Care. — The standard of 
care required of a health care provider in a 
particular case generally concerns specialized 
knowledge and is thus unfamiliar to most lay- 
persons. Consequently, our courts have consis- 
tently held that in the usual medical malprac- 
tice or medical negligence case, testimony of a 
qualified expert is required to establish the 
standard of care. Clark v. Perry, 114 N.C. App. 
297, 442 S.K.2d 57 (1994). 
No Affirmative Duty for Health Care 

Provider to Discuss Experience. — Subsec- 
tion (a) of this section imposes no affirmative 
duty on the health care provider to discuss his 
or her experience, and the court will not impose 
such a duty in a case where plaintiff’s allega- 
tions are founded on her speculative and erro- 
neous assumptions about the location of defen- 
dant’s surgical experience. Foard v. Jarman, 
326 N.C,24, 387 S.b.2d 162 (1990): 
No Duty to Discuss Qualifications of As- 

sistants. — There is no statutory or common 
law duty for an attending surgeon to inform a 
patient of the particular qualifications of indi- 
viduals who will be assisting in an operation. 
Bowlin v. Duke Univ., 108 N.C. App. 145, 423 
5.E.2d 320 (1992), cert. denied, 333 N.C, 461, 
A27 S.H.2d 618 (1993). 

In cases of purely elective surgery, in- 
cluding cosmetic or weight reduction surgery, it 
would be most difficult for a provider to prove 
that a reasonable person “would have under- 
gone such treatment” upon receipt of proper 
advice, pursuant to subdivision (a)(3) of this 
section. The most that can be shown in such 
cases is that some reasonable persons choose to 
undergo elective surgical procedures when ad- 
vised in accordance with the statute. Foard v. 
Jarman, 326 N.C. 24, 387 S.E.2d 162 (1990). 
“Reasonable Person” Test. — This section, 

governing informed consent to health care 
treatment or procedure, utilizes a “reasonable 
person” test to show a valid consent. Simons v. 
Georgiade, 55 N.C. App. 488, 286 S.E.2d 596, 
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eertasdenied, 305 N.C) 587, 292 S Er2d: 571 

(1982). 
The provider may not be held liable in an 

informed consent cause if a reasonable person, 

under the surrounding circumstances, would 
have undergone the treatment or procedure 
had he or she been advised in accordance with 
subdivisions (a)(1) and (a)(2). Foard v. Jarman, 

Boor, 24, 507 5.8.20 162 (1990) 
Subsection (d) Applicable in Contract 

Actions. — Subsection (d) clearly and unequiv- 
ocally relates to an agreement, a contract, be- 

tween the health care provider and the patient 
to achieve a definite result, and thus is appli- 
cable to actions brought on a theory of contract 
as well as actions brought on malpractice the- 
ories. Preston v. Thompson, 53 N.C. App. 290, 
280 S.E.2d 780, appeal dismissed and cert. 
denied, 304 N.C. 392, 285 S.E.2d 833 (1981). 
Subsection (d) held inapplicable to an 

action for medical malpractice and 
wrongful pregnancy arising from physician’s 
alleged negligent failure to maintain in place or 
reinsert an intrauterine device. This was not a 

suit upon a guaranteed result, since plaintiffs 
did not allege that defendant physician guar- 
anteed his performance to yield a specific re- 
sult, but rather, alleged that he totally failed to 
perform as he had promised. Jackson _ v. 
Bumgardner, 71 N.C. App. 107, 321 S.E.2d 541 
(1984), aff’d in part and rev’d in part, 318 N.C. 

172, 347 S.E.2d 743 (1986). 
To meet the statutory standard for in- 

formed consent causes, the health care pro- 
vider must provide the patient with sufficient 
information about the proposed treatment and 
its attendant risks to conform to the customary 

practice of members of the same profession 
with similar training and experience situated 
in the same or similar communities. In addi- 
tion, the health care provider must impart 
enough information to permit a reasonable per- 
son to gain a “general understanding” of both 
the treatment or procedure and the “usual and 
most frequent risks and hazards” associated 
with the treatment. Foard v. Jarman, 326 N.C. 

248001 612d 16271990). 
Informed Consent and Expert Testi- 

mony. — Regarding actions based upon a 
health care provider’s failure to obtain in- 
formed consent, subsection (a)(1) requires the 
use of expert medical testimony by the party 
seeking to establish the standard of care. Clark 
v. Perry, 114 N.C. App. 297, 442 S.E.2d 57 

(1994). 
Signed Consent Form Is Not Conclusive. 

— The General Assembly chose not to give the 
signed consent form conclusive weight. The 
form thus constitutes only some evidence of 
valid consent, and summary judgment may not 
be granted solely thereon when the adequacy of 
the underlying representations is disputed. Es- 

ART. 1B. MEDICAL MALPRACTICE ACTIONS §90-21.13 

trada v. Jaques, 70 N.C. App. 627, 321 S.E.2d 

240 (1984). 
Consent As to Experimental Devices. — 

Contrary to appellant’s assertions, the trial 
court’s instructions satisfied the requirements 
of this section and alerted the jury that evi- 
dence of the investigational or experimental 
status of the devices inserted in his back was 
properly considered in its resolution of the 
issue of the defendant’s negligence. Osburn v. 
Danek Medical, Inc., 1385 N.C. App. 234, 520 

S.E.2d 88 (1999), cert. denied, 351 N.C. 359, 
530 S.H.2d 54 (2000). 
Informed consent by an experimental 

subject is required in the nontherapeutic 
context where the researcher does not have as 
an objective to benefit the subject. Whitlock v. 
Duke Univ., 637 F. Supp. 1463 (M.D.N.C. 1986), 
alt d, 829 F.2d 1340 (4th Cir. 1987). 
Disclosure of Risks in Nontherapeutic 

Context. — While informed consent in the 
nontherapeutic context would have similarities 
with informed consent in the nonexperimental 
therapeutic context controlled by this section, 
the degree of required disclosure of risks is 
higher in the nontherapeutic context than is 
required under this section. Whitlock v. Duke 
Univ., 637 F. Supp. 1463 (M.D.N.C. 1986), aff’d, 
829 F.2d 1340 (4th Cir. 1987). 

This section would not be applied per se 
in the nontherapeutic context to determine 
the standards for informed consent. Whitlock v. 
Duke Univ., 637 F. Supp. 1463 (M.D.N.C. 1986), 
aff'd, 829 F.2d 1340 (4th Cir. 1987). 
For discussion of reasonable standards 

of informed consent to an experimental 
procedure, see Estrada v. Jaques, 70 N.C. 
App. 627, 321 S.E.2d 240 (1984). 

Hospital’s Standard of Care Required. — 
Plaintiff’s failure to present prima facie evi- 
dence of the standard of care applicable to 
hospital in obtaining plaintiff's informed con- 
sent to undergo a blood transfusion was fatal to 
claim against defendant hospital. Clark v. 
Perry, 114 N.C. App. 297, 442 S.E.2d 57 (1994). 

Consent to Radiation Therapy. — In or- 

der to receive the benefits of subdivision (a)(1) 

of this section, defendant radiologists had a 

positive duty to obtain the informed consent of 

plaintiff to the radiation therapy in accordance 

with the subdivision; they could not shift their 

duty to the referring physician. Nelson v. 

Patrick, 58 N.C. App. 546, 293 S.E.2d 829 

(er): 
For case comparing standards of care 

under this section and under the Nuremberg 

Code and 45 C.FR. § 46.116(a)(2), see Whitlock 

y. Duke Univ., 637 F. Supp. 1463 (M.D.N.C. 
1986), aff'd, 829 F.2d 1340 (4th Cir. 1987). 
Duty of Physician in Rendering Family 

Planning Services. — Whatever a 
woman’sreason for desiring to avoid pregnancy, 
when a physician undertakes to provide medi- 
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cal care or advice to her for that purpose, he or 
she must provide the professional services in 

that case, just as in the rendering of profes- 
sional services in any instance, according to the 
established professional standards. Jackson v. 
Bumgardner, 318 Ni@2 717275347 (S..2d 743 
(1986). 
A claim for “wrongful conception” or 

“wrongful pregnancy” is recognizable in 
this State. Jackson v. Bumgardner, 318 N.C. 
172, 347 S.E.2d 743 (1986); Gallagher v. Duke 
Univ., 852 F.2d 773 (4th Cir. 1988). 

Damages for “Wrongful Conception”. — 
In an action for “wrongful conception,” plaintiff 
wife may recover damages for the expenses 
associated with her pregnancy, but plaintiffs 
may not recover for the costs of rearing their 
child. Jackson v. Bumgardner, 318 N.C. 172, 
347 S.E.2d 743 (1986). 
Lack of Informed Consent Not Sup- 

ported by Evidence. — Where patient had a 
stomach stapling operation to help him lose 
weight, patient failed to present any evidence 
to make a case for lack of informed consent; the 

record established that a reasonable person 
would have consented to the procedure where 

CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-21.14 

the record showed that patient was morbidly 
obese, that patient had a history of physical 
maladies arising from his overweight condition, 
and that patient’s life expectancy without the 
gastric stapling procedure would have been five 
to six years. Snipes v. United States, 711 F. 
Supp. 827 (W.D.N.C. 1989). 

Trial Court Properly Entered Summary 
Judgment. — Where the record established 
without question or contradiction that defen- 
dant physician discussed gastroplasty proce- 
dure generally with plaintiff patient and pro- 
vided her with detailed written information on 
the surgery and its risks, that plaintiff did in 
fact read the information provided and ac- 
cepted the risks described therein, and that 
defendant’s treatment of plaintiff accorded with 
the standard of care “in every respect,” the trial 
court properly entered summary judgment for 
defendant on informed consent claim. Foard v. 
Jarman, 326 N.C. 24, 387 S.E.2d 162 (1990). 
Applied in Nelson v. Patrick, 73 N.C. App. 1, 

326 S.E.2d 45 (1985); Ipock v. Gilmore, 73 N.C. 
App: 182; 326 5.H.2d' 271 (1985), 

Cited in McPherson v. Ellis, 305 N.C. 266, 

287 §.E.2d 892 (1982); Crawford v. Fayez, 112 
N.C. App. 328, 435 S.E.2d 545 (1993). 

§ 90-21.14. First aid or emergency treatment; liability lim- 
itation. 

(a) Any person, including a volunteer medical or health care provider at a 
facility of a local health department as defined in G.S. 130A-2 or at a nonprofit 
community health center or a volunteer member of a rescue squad, who 
receives no compensation for his services as an emergency medical care 
provider, who renders first aid or emergency health care treatment to a person 
who is unconscious, ill or injured, 

(1) When the reasonably apparent circumstances require prompt deci- 
sions and actions in medical or other health care, and 

(2) When the necessity of immediate health care treatment is so reason- 
ably apparent that any delay in the rendering of the treatment would 
seriously worsen the physical condition or endanger the life of the 
person, 

shall not be lable for damages for injuries alleged to have been sustained by 
the person or for damages for the death of the person alleged to have occurred 
by reason of an act or omission in the rendering of the treatment unless it is 
established that the injuries were or the death was caused by gross negligence, 
wanton conduct or intentional wrongdoing on the part of the person rendering 
the treatment. 

(al) Recodified as G.S. 90-21.16 by Session Laws 2001-230, s. 1(a), effective 
October 1, 2001. 

(b) Nothing in this section shall be deemed or construed to relieve any 
person from liability for damages for injury or death caused by an act or 
omission on the part of such person while rendering health care services in the 
normal and ordinary course of his business or profession. Services provided by 
a volunteer health care provider who receives no compensation for his services 
and who renders first aid or emergency treatment to members of athletic teams 
are deemed not to be in the normal and ordinary course of the volunteer health 
care provider’s business or profession. 

(c) In the event of any conflict between the provisions of this section and 
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those of G.S. 20-166(d), the provisions of G.S. 20-166(d) shall control and 
continue in full force and effect. (1975, 2nd Sess., c. 977, s. 4; 1985, c. 611, s. 2; 
19S 9eec 198 65591991 ¢265556.1 1998) cn439 sx ledlo9a pease 2000-5; 
sa4--2001-2380, ss. 1(a); 2.) 

Cross References. — As to immunity from 
liability of persons rendering first aid or emer- 
gency assistance at the scene of a motor vehicle 
accident, see G.S. 20-166(d). As to application of 
this section to surgical operations on inmates of 
State penal institutions, see G.S. 148-22.2. As 
to application of this section to treatment of 
prisoners’ self-inflicted injuries, see G.S. 148- 
46.2. 

Editor’s Note. — G.S. 90-21.14(al) was re- 

codified as G.S. 90-21.16 by Session Laws 2001- 
230, s. 1(a) effective October 1, 2001, and appli- 

cable to acts or omissions occuring on and after 
that date. 

Legal Periodicals. — For article discussing 
the North Carolina medical malpractice stat- 
ute, see 62 N.C.L. Rev. 711 (1984). 

For 1984 survey, “North Carolina Court of 

Appeals Recognizes Wrongful Birth and Wrong- 
ful Life Claims,” see 63 N.C.L. Rev. 1327 (1985). 

CASE NOTES 

Cited in Tatham v. Hoke, 469 F. Supp. 914 
(W.D.N.C. 1979); Black v. Littlejohn, 312 N.C. 
626, 325 S.E.2d 469 (1985). 

OPINIONS OF ATTORNEY GENERAL 

Applicability of Subsection (a) to Emer- 
gency Medical Care Personnel. — Subsec- 
tion (a) is inapplicable to emergency medical 
care personnel who are called to the scene of a 

medical emergency. Opinion of Attorney Gen- 
eral to Mr. I.O. Wilkerson, Director, Division of 

Facility Services, Department of Human Re- 
sources, 46 N.C.A.G, 42 (1976). 

§ 90-21.15. Emergency treatment using automated exter- 
nal defibrillator; immunity. 

(a) It is the intent of the General Assembly that, when used in accordance 

with this section, an automated external defibrillator may be used during an 

emergency for the purpose of attempting to save the life of another person who 

is in or who appears to be in cardiac arrest. 
(b) For purposes of this section: 

(1) “Automated external defibrillator” means a device, heart monitor, and 

defibrillator that meets all of the following requirements: 
a. The device has received approval from the United States Food and 

Drug Administration of its premarket notification filed pursuant 

to 21 U.S.C. § 360(k), as amended. 
b. The device is capable of recognizing the presence or absence of 

ventricular fibrillation or rapid ventricular tachycardia and is 

capable of determining, without intervention by an operator, 
whether defibrillation should be performed. 

c. Upon determining that defibrillation should be performed, the 

device automatically charges and requests delivery of, or delivers, 

an electrical impulse to an individual’s heart. 
(2) “Person” means an individual, corporation, limited liability company, 

partnership, association, unit of government, or other legal entity. 

(3) “Training” means a nationally recognized course or training program 

in cardiopulmonary resuscitation (CPR) and automated external 

defibrillator use including the programs approved and provided by 

the: 
a. American Heart Association. 
b. American Red Cross. 
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(c) The use of an automated external defibrillator when used to attempt to 
save or to save a life shall constitute “first-aid or emergency health care 
treatment” under G.S. 90-21.14(a). 

(d) The person who provides the cardiopulmonary resuscitation and auto- 
mated external defibrillator training to a person using an automated external 
defibrillator, the person responsible for the site where the automated external 
defibrillator is located when the person has provided for a program of training, 
and a North Carolina licensed physician writing a prescription without 
compensation for an automated external defibrillator whether or not required 
by any federal or state law, shall be immune from civil liability arising from the 
use of an automated external defibrillator used in accordance with subsection 
(c) of this section. 

(e) The immunity from civil liability otherwise existing under law shall not 
be diminished by the provisions of this section. 

(f) Nothing in this section requires the purchase, placement, or use of 
automated external defibrillators by any person, entity, or agency of State, 
county, or local government. Nothing in this section applies to a product’s 
liability claim against a manufacturer or seller as defined in G.S. 99B-1. 

(g) In order to enhance public health and safety, a seller of an automated 
external defibrillator shall notify the North Carolina Department of Health 
and Human Services, Division of Facilities Services, Office of Emergency 
Medical Services of the existence, location, and type of automated external 
defibrillator. (2000-113, s. 1.) 

Editor’s Note. — Session Laws 2005-276, s. 

10.57(a), provides: “The Department of Health 
and Human Services, Division of Public Health, 

shall develop a pilot program to place Auto- 
mated External Defibrillators (AED) in public 
buildings, including public gymnasiums, that 
do not have an operational AED in place. In 
selecting pilot sites, the Department shall en- 
sure geographic representation of the State.” 

Session Laws 2005-276, s. 10.57(b), provides: 

“Of the funds appropriated in this act to the 
Department of Health and Human Services, 
the sum of seventeen thousand dollars 
($17,000) for the 2005-2006 fiscal year, and the 
sum of six thousand dollars ($6,000) for the 
2006-2007 fiscal year shall be used to purchase 
AED units, conduct on-site training at the pilot 
sites, and conduct ongoing education and 
awareness campaigns to the general public in 
the piloted sites. The Department shall ensure 
that training in the use of an AED shall be 
conducted in accordance with G.S. 90- 
21.15(b)(3). The Heart Disease and Stroke Pre- 
vention Branch of the Division of Public Health 

§ 90-21.16. Volunteer health 
limitation. 

(a) This section applies as follows: 

shall be responsible for the purchase of AEDs, 
the training of pilot program participants, and 
evaluation of the pilot program.” 

Session Laws 2005-276, s. 10.57(c), provides: 
“The Department of Health and Human Ser- 
vices shall report on the location, establish- 
ment, and implementation of the pilot sites to 
the Senate Appropriations Committee on 
Health and Human Services, the House of 
Representatives Appropriations Subcommittee 
on Health and Human Services, and the Fiscal 
Research Division on or before March 1, 2006.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 

ity clause. 

care professionals; liability 

(1) Any volunteer medical or health care provider at a facility of a local 
health department or at a nonprofit community health center, 

(2) Any volunteer medical or health care provider rendering services to a 
patient referred by a local health department as defined in G.S. 
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130A-2(5) or nonprofit community health center at the provider’s 
place of employment, 

(3) Any volunteer medical or health care provider serving as medical 
director of an emergency medical services (KMS) agency, 

(4) Any retired physician holding a “Limited Volunteer License” under 
G.S. 90-12(d), or 

(5) Any volunteer medical or health care provider licensed orcertified in 
this State who provides services within the scope of the provider’s 
license or certification at a free clinic facility, 

who receives no compensation for medical services or other related services 
rendered at the facility, center, agency, or clinic, or who neither charges nor 
receives a fee for medical services rendered to the patient referred by a local 
health department or nonprofit community health center at the provider's 
place of employment shall not be liable for damages for injuries or death 
alleged to have occurred by reason of an act or omission in the rendering of the 
services unless it is established that the injuries or death were caused by gross 
negligence, wanton conduct, or intentional wrongdoing on the part of the 
person rendering the services. The free clinic, local health department facility, 
nonprofit community health center, or agency shall use due care in the 
selection of volunteer medical or health care providers, and this subsection 
shall not excuse the free clinic, health department facility, community health 
center, or agency for the failure of the volunteer medical or health care 
provider to use ordinary care in the provision of medical services to its 
patients. 

(b) Nothing in this section shall be deemed or construed to relieve any 
person from liability for damages for injury or death caused by an act or 
omission on the part of such person while rendering health care services in the 

normal and ordinary course of his or her business or profession. Services 

provided by a medical or health care provider who receives no compensation for 

his or her services and who voluntarily renders such services at facilities of free 

clinics, local health departments as defined in G.S. 130A-2, nonprofit commu- 

nity health centers, or as a volunteer medical director of an emergency medical 

services (EMS) agency, are deemed not to be in the normal and ordinary course 

of the volunteer medical or health care provider’s business or profession. 

(c) As used in this section, a “free clinic” is a nonprofit, 501(c)(3) tax-exempt 

organization organized for the purpose of providing health care services 

without charge or for a minimum fee to cover administrative costs and that 

maintains liability insurance covering the acts and omissions of the free clinic 

and any liability pursuant to subsection (a) of this section. (1991, c. 655, s. 1,; 

1993, c. 439, s. 1; 1995, c. 85, s. 1; 2000-5, s. 4; 2001-230, ss. 1(a), 1(b).) 

Editor’s Note. — This section was formerly (a), which was effective October 1, 2001, and 

codified as G.S. 90-21.14(al). It was recodified applicable to acts or omissions occurring on or 

as G.S. 90-21.16 by Session Laws 2001-230, s. after that date. 

§ 90-21.17. Portable do not resuscitate order. 

(a) It is the intent of this section to recognize a patient’s desire and right to 

withhold cardiopulmonary resuscitation to avoid loss of dignity and unneces- 

sary pain and suffering through the use of a portable do not resuscitate 

(“DNR”) order. This section establishes an optional and nonexclusive proce- 

dure by which a patient or the patient’s representative may exercise this right. 

(b) A physician may issue a portable DNR order for a patient: 
(1) With the consent of the patient; 
(2) If the patient is a minor, with the consent of the patient’s parent or 

guardian; or 
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(3) If the patient is not a minor but is incapable of making an informed 
decision regarding consent for the order, with the consent of the 
patient’s representative. 

The physician shall document the basis for the order in the patient’s medical 

record. 
(c) The Department of Health and Human Services shall develop a portable 

DNR order form. The official form shall include fields for the name of the 

patient; the name, address, and telephone number of the physician; the 

signature of the physician; and other relevant information. The form may be 
approved by reference to a standard form that meets the requirements of this 
subsection. For purposes of this section, the “patient’s representative” means 
an individual from the list of persons authorized to consent to the withholding 
of extraordinary care pursuant to G.S. 90-322 or an individual who has an 
established relationship with the patient, who is acting in good faith on behalf 
of the patient, and who can reliably convey the patient’s wishes. 

(d) No physician, emergency medical professional, hospice provider, or other 
health care provider shall be subject to criminal prosecution, civil liability, or 
disciplinary action by any professional licensing or certification agency for 
withholding cardiopulmonary resuscitation from a patient in good faith 
reliance on an original DNR form adopted pursuant to subsection (c) of this 
section, provided that (i) there are no reasonable grounds for doubting the 
validity of the order or the identity of the patient, and (11) the provider does not 
have actual knowledge of the revocation of the portable DNR order. No 
physician, emergency medical professional, hospice provider, or other health 
care provider shall be subject to criminal prosecution, civil lability, or 
disciplinary action by any professional licensing or certification agency for 
failure to follow a DNR form adopted pursuant to subsection (c) of this section 
if the provider had no actual knowledge of the existence of the DNR order. 

(e) Ahealth care facility may develop policies and procedures that authorize 
the facility’s provider to accept a portable DNR order as if it were an order of 
the medical staff of that facility. This section does not prohibit a physician in 
a health care facility from issuing a written order, other than a portable DNR 
order, not to resuscitate a patient in the event of cardiac or respiratory arrest, 
in accordance with acceptable medical practice and the facility’s policies. 

(f) Nothing in this section shall affect the validity of portable DNR forms in 
existence prior to the effective date of this section. (2001-445, s. 1.) 

Editor’s Note. — The number of this section number in Session Laws 2001-445, s. 1, having 
was assigned by the Revision of Statutes, the been 90-21.16. 

§ 90-21.18. Medical directors; liability limitation. 

A medical director of a licensed nursing home shall not be named a 
defendant in an action pursuant to this Article except under any of the 
following circumstances: 

(1) Where allegations involve a patient under the direct care of the 
medical director. 

(2) Where allegations involve willful or intentional misconduct, reckless- 
ness, or gross negligence in connection with the failure to supervise, or 
other acts performed or failed to be performed, by the medical director 
in a supervisory or consulting role. (2004-149, s. 2.9.) 

Editor’s Note. — This section was originally Session Laws 2004-149, s. 4.1, made this 
enacted as G.S. 90-21.18A. It has been renum- section effective August 2, 2004, and applicable 
bered as this section at the direction of the to causes of action arising on or after that date. 
Revisor of Statutes. 
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§ 90-21.19: Reserved for future codification purposes. 

peennreiin IC» 

Physicians and Hospital Reports. 

§ 90-21.20. Reporting by physicians and hospitals of 
wounds, injuries and illnesses. 

(a) Such cases of wounds, injuries or illnesses as are enumerated in 
subsection (b) shall be reported as soon as it becomes practicable before, during 
or after completion of treatment of a person suffering such wounds, injuries, or 
illnesses. If such case is treated in a hospital, sanitarium or other medical 
institution or facility, such report shall be made by the Director, Administrator, 
or other person designated by the Director or Administrator, or if such case is 
treated elsewhere, such report shall be made by the physician or surgeon 
treating the case, to the chief of police or the police authorities of the city or 
town of this State in which the hospital or other institution, or place of 
treatment is located. If such hospital or other institution or place of treatment 
is located outside the corporate limits of a city or town, then the report shall be 
made by the proper person in the manner set forth above to the sheriff of the 
respective county or to one of his deputies. 

(b) Cases of wounds, injuries or illnesses which shall be reported by 
physicians, and hospitals include every case of a bullet wound, gunshot wound, 
powder burn or any other injury arising from or caused by, or appearing to 
arise from or be caused by, the discharge of a gun or firearm, every case of 
illness apparently caused by poisoning, every case of a wound or injury caused, 
or apparently caused, by a knife or sharp or pointed instrument if it appears to 
the physician or surgeon treating the case that a criminal act was involved, 
and every case of a wound, injury or illness in which there is grave bodily harm 
or grave illness if it appears to the physician or surgeon treating the case that 
the wound, injury or illness resulted from a criminal act of violence. 

(c) Each report made pursuant to subsections (a) and (b) above shall state 

the name of the wounded, ill or injured person, if known, and the age, sex, race, 

residence or present location, if known, and the character and extent of his 

injuries. 
(d) Any hospital, sanitarium, or other like institution or Director, Adminis- 

trator, or other designated person, or physician or surgeon participating in 

good faith in the making of a report pursuant to this section shall have 

immunity from any liability, civil or criminal, that might otherwise be incurred 

or imposed as the result of the making of such report. (1971, c. 4; 1977, c. 31; 

Cmts. 2.) 

Editor’s Note. — This Article, as enacted by 
Session Laws 1971, c. 4, and amended by Ses- 
sion Laws 1971, c. 594, was originally applica- 
ble to New Hanover and Alamance Counties 
only, and was therefore not codified. The 1971 
act was amended by Session Laws 1977, c. 31, 

and by Session Laws 1977, c. 843, s. 1, effective 
July 1, 1977, so as to make it applicable to 

thirty counties. The 1977 acts having rendered 
the 1971 act general within the definition 
adopted for the General Statutes, the Article 

was codified. 
Thus, as originally enacted, this section only 

applied to certain counties, which were set out 
in G.S. 90-21.21. However, Session Laws 1979, 
c. 529 repealed G.S. 90-21.21. 
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§ 90-21.20A. Reporting by physicians of pilots’ mental or 

physical disabilities or infirmities. 

(a) A physician who reports to a government agency responsible for pilots’ 

licenses or certificates or a government agency responsible for air safety that 

a pilot or an applicant for a pilot’s license or certificate suffers from or probably 

suffers from a physical disability or infirmity that the physician believes will or 

reasonably could affect the person’s ability to safely operate an aircraft shall 

have immunity, civil or criminal, that might otherwise be incurred or imposed 

as the result of making such a report. 
(b) A physician who gives testimony about a pilot’s or an applicant’s mental 

or physical disability or infirmity in any administrative hearing or other 

proceeding held to consider the issuance, renewal, revocation, or suspension of 

a pilot’s license or certificate shall have immunity from any liability, civil or 

criminal, that might otherwise be incurred or imposed as the result of such 

testimony. (1997-464, s. 2.) 

§ 90-21.21: Repealed by Session Laws 1979, c. 529, s. 1. 

ARTICLE 1D. 

Peer Review. 

§ 90-21.22. Peer review agreements. 

(a) The North Carolina Medical Board may, under rules adopted by the 

Board in compliance with Chapter 150B of the General Statutes, enter into 

agreements with the North Carolina Medical Society and its local medical 

society components, and with the North Carolina Academy of Physician 

Assistants for the purpose of conducting peer review activities. Peer review 

activities to be covered by such agreements shall include investigation, review, 

and evaluation of records, reports, complaints, litigation and other information 

about the practices and practice patterns of physicians licensed by the Board, 

and of physician assistants approved by the Board, and shall include programs 

for impaired physicians and impaired physician assistants. Agreements be- 

tween the Academy and the Board shall be limited to programs for impaired 

physicians and physician assistants and shall not include any other peer 
review activities. 

(b) Peer review agreements shall include provisions for the society and for 
the Academy to receive relevant information from the Board and other sources, 
conduct the investigation and review in an expeditious manner, provide 
assurance of confidentiality of nonpublic information and of the review process, 
make reports of investigations and evaluations to the Board, and to do other 
related activities for promoting a coordinated and effective peer review 
process. Peer review agreements shall include provisions assuring due process. 

(c) Each society which enters a peer review agreement with the Board shall 
establish and maintain a program for impaired physicians licensed by the 
Board. The Academy, after entering a peer review agreement with the Board, 
shall either enter an agreement with the North Carolina Medical Society for 
the inclusion of physician assistants in the Society’s program for impaired 
physicians, or shall establish and maintain the Academy’s own program for 
impaired physician assistants. The purpose of the programs shall be to 
identify, review, and evaluate the ability of those physicians and physician 
assistants to function in their professional capacity and to provide programs 
for treatment and rehabilitation. The Board may provide funds for the 
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administration of impaired physician and impaired physician assistant pro- 
grams and shall adopt rules with provisions for definitions of impairment; 
cuidelines for program elements; procedures for receipt and use of information 
of suspected impairment; procedures for intervention and referral; monitoring 
treatment, rehabilitation, post-treatment support and performance; reports of 
individual cases to the Board; periodic reporting of statistical information; 
assurance of confidentiality of nonpublic information and of the review process. 

(d) Upon investigation and review of a physician licensed by the Board, or a 
physician assistant approved by the Board, or upon receipt of a complaint or 
other information, a society which enters a peer review agreement with the 
Board, or the Academy if it has a peer review agreement with the Board, as 
appropriate, shall report immediately to the Board detailed information about 
any physician or physician assistant licensed or approved by the Board if: 

(1) The physician or physician assistant constitutes an imminent danger 
to the public or to himself; 

(2) The physician or physician assistant refuses to cooperate with the 
program, refuses to submit to treatment, or is still impaired after 
treatment and exhibits professional incompetence; or 

(3) It reasonably appears that there are other grounds for disciplinary 
action. 

(e) Any confidential patient information and other nonpublic information 
acquired, created, or used in good faith by the Academy or a society pursuant 
to this section shall remain confidential and shall not be subject to discovery or 
subpoena in a civil case. No person participating in good faith in the peer 
review or impaired physician or impaired physician assistant programs of this 
section shall be required in a civil case to disclose any information acquired or 
opinions, recommendations, or evaluations acquired or developed solely in the 
course of participating in any agreements pursuant to this section. 

(f) Peer review activities conducted in good faith pursuant to any agreement 
under this section shall not be grounds for civil action under the laws of this 
State and are deemed to be State directed and sanctioned and shall constitute 
State action for the purposes of application of antitrust laws. (1987, c. 859, s. 
ee GOs 7G. se 1; 1995; c. 9458. 23)) 

CASE NOTES 

Legislature Intended a Broad Privilege. 
— Nonpublic documents in the possession of 
defendant/hospital, pertaining to defendant/ 
doctor’s participation in a physician’s impair- 
ment treatment program, were privileged; the 
Legislature intended to create a broader privi- 
lege to information in this section than in peer 
review statutes such as G.S. 181E-95. Sharpe v. 
Worland. 137 N.C. App. 82, 527 S.E.2d 75 

(2000). 
Order Affecting Substantial Rights Is 

Immediately Reviewable. — When a party 
asserts a statutory privilege, such as that set 
out by subsection (e) of this section, which 

directly relates to a matter to be disclosed 
under an interlocutory discovery order, and 

where the assertion is not otherwise frivolous 
or insubstantial, the challenged order affects a 
substantial right under G.S. 1-277(a) and 7A- 
27(d)(1) and is immediately reviewable; to the 

extent that cases like Kaplan v. Prolife Action 
League of Greensboro, 123 N.C.App. 677, 474 
S.E.2d 408 (1996) differ, they are overruled. 
Sharpe v. Worland, 351 N.C. 159, 522 S.E.2d 

De Wkogo 
Cited in Sharpe v. Worland, 132 N.C. App. 

D220 tS Preeti so 999), 

§ 90-21.22A. Medical review and quality assurance com- 
mittees. 

(a) As used in this section, the following terms mean: 

(1) “Medical review committee.” — A committee composed of health care 
providers licensed under this Chapter that is formed for the purpose 
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of evaluating the quality of, cost of, or necessity for health care 

services, including provider credentialing. “Medical review commit- 

tee” does not mean a medical review committee established under G.S. 

131E-95. 
(2) “Quality assurance committee.” — Risk management employees of an 

insurer licensed to write medical professional liability insurance in 

this State, who work in collaboration with health care providers 

licensed under this Chapter, and insured by that insurer, to evaluate 

and improve the quality of health care services. 

(b) A member of a duly appointed medical review or quality assurance 

committee who acts without malice or fraud shall not be subject to liability for 

damages in any civil action on account of any act, statement, or proceeding 

undertaken, made, or performed within the scope of the functions of the 

committee. 
(c) The proceedings of a medical review or quality assurance committee, the 

records and materials it produces, and the materials it considers shall be 

confidential and not considered public records within the meaning of G.S._ 

132-1, 131E-309, or 58-2-100; and shall not be subject to discovery or 

introduction into evidence in any civil action against a provider of health care 

services who directly provides services and is licensed under this Chapter, a 

PSO licensed under Article 17 of Chapter 131E of the General Statutes, an 

ambulatory surgical facility licensed under Chapter 131E of the General 

Statutes, or a hospital licensed under Chapter 122C or Chapter 131E of the 

General Statutes or that is owned or operated by the State, which civil action 

results from matters that are the subject of evaluation and review by the 

committee. No person who was in attendance at a meeting of the committee 

shall be required to testify in any civil action as to any evidence or other 

matters produced or presented during the proceedings of the committee or as 

to any findings, recommendations, evaluations, opinions, or other actions of 

the committee or its members. However, information, documents, or records 

otherwise available are not immune from discovery or use in a civil action 

merely because they were presented during proceedings of the committee. 

Documents otherwise available as public records within the meaning of G.5. 

132-1 do not lose their status as public records merely because they were 

presented or considered during proceedings of the committee. A member of the 

committee may testify in a civil action but cannot be asked about the person’s 

testimony before the committee or any opinions formed as a result of the 

committee hearings. 
(d) This section applies to a medical review committee, including a medical 

review committee appointed by one of the entities licensed under Articles 1 

through 67 of Chapter 58 of the General Statutes. 
(e) Subsection (c) of this section does not apply to proceedings initiated 

under G.S. 58-50-61 or G.S. 58-50-62. (1997-519, s. 4.3; 1998-227, s. 3; 

2002-179;s. 18; 2004-149, +s. 2:6:) 

Effect of Amendments. — Session Laws 
2004-149, s. 2.6, effective August 2, 2004, in- 
serted “and quality assurance” in the section 
heading; in subsection (a), added subdivision 
(a\(1) designation, inserted “the following 
terms mean” in the introductory paragraph, 
made related changes in subdivision (a)(1), and 

inserted subdivision (a)(2); inserted “or quality 
assurance” preceding “committee” in subsec- 
tions (b) and (c); in subsection (c), inserted the 
fourth sentence, and substituted “the person’s” 
for “his or her” in last sentence. 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 

CASE NOTES 

Cited in Sharpe v. Worland, 137 N.C. App. 
82, 527 S.H.2d 75 (2000). 
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§ 90-21.23. Election by State. 

For the purpose of making applicable in the State the early opt-in provisions 
of Title 4 of the “Health Care Quality Improvement Act of 1986,” P.L. 99-660, 
the State elects to exercise on October 1, 1987, the provisions of Title 4, Section 
411(c)(2)(A) of that act to promote good faith professional review activities. 
(1987, c. 859, s. 19.) 

ARTICLE 1E. 

Certificate of Public Advantage. 

§ 90-21.24. Findings. 

The General Assembly of North Carolina makes the following findings: 
(1) That technological and scientific developments in health care have 

enhanced the prospects for further improvement in the quality of care 
provided to North Carolina citizens. 

(2) That the cost of improved technology and improved scientific methods 
for the provision of health care contributes substantially to the 
increasing cost of health care. Cost increases make it increasingly 
difficult for physicians in rural areas of North Carolina to offer care. 

(3) That cooperative agreements among physicians, hospitals, and others 
for the provision of health care services may foster improvements in 
the quality of health care for North Carolina citizens, moderate 
increases in cost, and improve access to needed services in rural areas 
of North Carolina. 

(4) That physicians are often in the best position to identify and structure 
cooperative arrangements that enhance quality of care, improve 
access, and achieve cost-efficiency in the provision of care. 

(5) That federal and State antitrust laws may prohibit or discourage 
cooperative arrangements that are beneficial to North Carolina citi- 
zens, despite their potential for or actual reduction in competition, 
and that such agreements should be permitted and encouraged. 

(6) That competition as currently mandated by federal and State anti- 
trust laws should be supplanted by a regulatory program to permit 
and encourage cooperative agreements between physicians or be- 
tween physicians, hospitals, and others, that are beneficial to North 
Carolina citizens when the benefits of cooperative agreements out- 
weigh their disadvantages caused by their potential or actual adverse 
effects on competition. 

(7) That regulatory as well as judicial oversight of cooperative agreements 
should be provided to ensure that the benefits of cooperative agree- 
ments permitted and encouraged in North Carolina outweigh any 
disadvantages attributable to any reduction in competition likely to 
result from the agreements. (1995, c. 395, s. 2.) 

§ 90-21.25. Definitions. 

As used in this Article, the following terms have the meanings specified: 
(1) “Attorney General” means the Attorney General of the State of North 

Carolina, or any attorney to whom the Attorney General delegates 
authority and responsibility to act pursuant to this Article. 

(2) “Cooperative agreement” means an agreement among two or more 
physicians, or between a physician, hospital, or any other person or 
persons, for the sharing, allocation, or referral of patients, personnel, 
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instructional programs, support services and facilities, or medical, 

diagnostic, or laboratory facilities or equipment, or procedures or 

other services traditionally offered by physicians. Cooperative agree- 

ment shall not include any agreement that would permit self-referrals 

of patients by a health care provider that is otherwise prohibited by 

law. 
(3) “Department” means the North Carolina Department of Health and 

Human Services. 
(4) “Federal or State antitrust laws” means any and all federal or State 

laws prohibiting monopolies or agreements in restraint of trade, 

including, but not limited to, the federal Sherman Act, Clayton Act, 

and Federal Trade Commission Act, and the North Carolina laws 

codified in Chapter 75 of the General Statutes. 

(5) “Hospital” means any hospital required to be licensed under Chapter 

131E or 122C of the General Statutes. 

(6) “Person” means any individual, firm, partnership, corporation, associ- 

ation, public or private institution, political subdivision, or govern- 

ment agency. 

(7) “Physician” means an individual licensed to practice medicine pursu- 

ant to Article 1 of this Chapter. (1995, c. 395, s. 2; 1997-443, s. 

11A.118(a).) 

Editor’s Note. — The periods at the end of 
the subdivisions in this section were added at 

the direction of the Revisor of Statutes. 

§ 90-21.26. Certificate of public advantage; application. 

(a) A physician and any person who is a party to a cooperative agreement 

with a physician may negotiate, enter into, and conduct business pursuant to 

a cooperative agreement without being subject to damages, hability, or 

scrutiny under any State antitrust law if a certificate of public advantage 1s 

issued for the cooperative agreement, or in the case of activities to negotiate or 

enter into a cooperative agreement, if an application for a certificate of public 

advantage is filed in good faith. It is the intention of the General Assembly that 

immunity from federal antitrust laws shall also be conferred by this statute 

and the State regulatory program that it establishes. 

(b) Parties to a cooperative agreement may apply to the Department for a 

certificate of public advantage governing that cooperative agreement. The 

application must include an executed written copy of the cooperative agree- 

ment or letter of intent with respect to the agreement, a description of the 

nature and scope of the activities and cooperation in the agreement, any 

consideration passing to any party under the agreement, and any additional 

materials necessary to fully explain the agreement and its likely effects. A copy 

of the application and all additional related materials shall be submitted to the 

Attorney General at the same time the application is made to the Department. 

(GOOD C250 5,.sneze) 

§ 90-21.27. Procedure for review; standards for review. 

(a) The Department shall review the application in accordance with the 

standards set forth in subsection (b) of this section and shall hold a public 
hearing with the opportunity for the submission of oral and written public 
comments in accordance with rules adopted by the Department. The Depart- 
ment shall determine whether the application should be granted or denied 
within 90 days of the date of filing of an application. Provided, however, that 
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the Department may extend the review period for a specified period of time 
upon notice to the parties. 

(b) The Department shall determine that a certificate of public advantage 
should be issued for a cooperative agreement, if it determines that the 
applicant has demonstrated by clear and convincing evidence that the benefits 
likely to result from the agreement outweigh the disadvantages likely to result 
from a reduction in competition from the agreement. 

(1) In evaluating the potential benefits of a cooperative agreement, the 
Department shall consider whether one or more of the following 
benefits may result from the cooperative agreement: 
a. Enhancement of the quality of health care provided to North 

Carolina citizens; 
b. Preservation of other health care facilities in geographical proxim- 

ity to the communities traditionally served by those facilities; 
c. Lower costs of, or gains in the efficiency of delivering, health care 

services; 
d. Improvements in the utilization of health care resources and 

equipment; 
. Avoidance of duplication of health care resources; and 
The extent to which medically underserved populations are ex- 
pected to utilize the proposed services. 

(2) In evaluating the potential disadvantages of a cooperative agreement, 
the Department shall consider whether one or more of the following 
disadvantages may result from the cooperative agreement: 
a. The extent to which the agreement may increase the costs or prices 

of health care at the locations of parties to the cooperative 
agreement; 

b. The extent to which the agreement may have an adverse impact on 
patients in the quality, availability, and price of health care 
services; 

c. The extent to which the agreement may reduce competition among 
the parties to the agreement and the likely effects thereof: 

d. The extent to which the agreement may have an adverse impact on 
the ability of health maintenance organizations, preferred pro- 
vider organizations, managed health care service agents, or other 
health care payors to negotiate optimal payment and service 
arrangements with hospitals, physicians, allied health care pro- 
fessionals, or other health care providers; 

e. The extent to which the agreement may result in a reduction in 
competition among physicians, allied health professionals, other 
health care providers, or other persons furnishing health care 
services; and 

f. The availability of arrangements that are less restrictive to com- 
petition and achieve the same benefits or a more favorable 
balance of benefits over disadvantages attributable to any reduc- 
tion in competition. 

(3) In making its determination, the Department may consider other 
benefits or disadvantages that may be identified. (1995, c. 395, s. 2: 
1997-456, s. 27.) 

0 

§ 90-21.28. Issuance of a certificate. 

If the Department determines that the likely benefits of a cooperative 
agreement outweigh the likely disadvantages attributable to reduction of 
competition as a result of the agreement by clear and convincing evidence, and 
the Attorney General has not stated any objection to issuance of a certificate 
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during the review period, the Department shall issue a certificate of public 

advantage for the cooperative agreement at the conclusion of the review 

period. Such certificate shall include any conditions of operation under the 

agreement that the Department, in consultation with the Attorney General, 

determines to be appropriate in order to ensure that the cooperative agree- 

ment and activities engaged in pursuant thereto are consistent with this 

Article and its purpose to limit health care costs. The Department shall include 

conditions to control prices of health care services provided under the cooper- 

ative agreement. Consideration shall be given to assure that access to health 

care is provided to all areas of the State. The Department shall publish its 

decisions on applications for certificates of public advantage in the North 

Carolina Register. (1995, c. 395, s. 2.) 

§ 90-21.29. Objection by Attorney General. 

If the Attorney General is not persuaded that the applicant has demon- 

strated by clear and convincing evidence that the benefits likely to result from 

the agreement outweigh the likely disadvantages of any reduction of compe- 

tition to result from the agreement as set forth in G.S. 90-21.27, the Attorney 

General may, within the review period, state an objection to the issuance ofa 

certificate of public advantage and may extend the review period for a specified 

period of time. Notice of the objection and any extension of the review period 

shall be provided in writing to the applicant, together with a general expla- 

nation of the concerns of the Attorney General. The parties may attempt to 

reach agreement with the Attorney General on modifications to the agreement 

or to conditions in the certificate so that the Attorney General no longer objects 

to issuance of a certificate. If the Attorney General withdraws the objection and 

the Department maintains its determination that a certificate should be 

issued, the Department shall issue a certificate of public advantage with any 

appropriate conditions as soon as practicable following withdrawal of the 

objection. If the Attorney General does not withdraw the objection, a certificate 

shall not be issued. (1995, c. 395, s. 2.) 

§ 90-21.30. Record keeping. 

The Department shall maintain on file all cooperative agreements for which 

certificates of public advantage are in effect and a copy of the certificate, 

including any conditions imposed. Any party to a cooperative agreement who 

terminates an agreement shall file a notice of termination with the Depart- 

ment within 30 days after termination. These files shall be public records as 

set forth in Chapter 132 of the General Statutes. (1995, c. 395, s. 2.) 

§ 90-21.31. Review after issuance of certificate. 

If at any time following the issuance of a certificate of public advantage, the 

Department or the Attorney General has questions concerning whether the 

parties to the cooperative agreement have complied with any condition of the 

certificate or whether the benefits or likely benefits resulting from a coopera- 

tive agreement may no longer outweigh the disadvantages or likely disadvan- 

tages attributable to a reduction in competition resulting from the agreement, 

the Department or the Attorney General shall advise the parties to the 

agreement and either the Department or the Attorney General shall request 

any information necessary to complete a review of the matter. (1995, c. 395, s. 

2 

§ 90-21.32. Periodic reports. 

(a) During the time that a certificate is in effect, a report of activities 

pursuant to the cooperative agreement must be filed every two years with the 
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Department on or by the anniversary day on which the certificate was issued. 
A copy of the periodic report shall be submitted to the Attorney General at the 
same time it is filed with the Department. A report shall include all of the 
following: 

(1) A description of the activities conducted pursuant to the agreement. 
(2) Price and cost information. 
(3) The nature and scope of the activities pursuant to the agreement 

anticipated for the next two years and the likely effect of those 
activities. 

(4) Asigned certificate by each party to the agreement that the benefits or 
likely benefits of the cooperative agreement as conditioned continue to 
outweigh the disadvantages or likely disadvantages of any reduction 
in competition from the agreement as conditioned. 

(5) Any additional information requested by the Department or the 
Attorney General. 

The Department shall give public notice in the North Carolina Register that 
a report has been received. After notice is given, the public shall have 30 days 
to file written comments on the report and on the benefits and disadvantages 
of continuing the certificate of public advantage. Periodic reports, public 
comments, and information submitted in response to a request shall be public 
records as set forth in Chapter 132 of the General Statutes. 

(b) Failure to file a periodic report required by this section after notice of 
default, or failure to provide information requested pursuant to a review under 
G.S. 90-21.31 are grounds for revocation of the certificate by the Attorney 
General or the Department. 

(c) The Department shall review each periodic report, public comments, and 
information submitted in response to a request under G.S. 90-21.31 to 
determine whether the advantages or likely advantages of the cooperative 
agreement continue to outweigh the disadvantages or likely disadvantages of 
any reduction in competition from the agreement, and to determine what, if 
any, changes in the conditions of the certificate should be made. In the review 
the Department shall consider the benefits and disadvantages set forth in GS. 
90-21.27. Within 60 days of the filing of a periodic report, the Department shall 
determine whether the certificate should remain in effect and whether any 
changes to the conditions in the certificate should be made. Provided, however, 
that the Department may extend the review period an additional 30 days. If 
the Department or Attorney General determines that the parties to the 
cooperative agreement have not complied with any condition of the certificate, 
the Department or the Attorney General shall revoke the certificate and the 
parties shall be notified. If the certificate is revoked, the parties shall be 
entitled to no benefits under this Article, beginning on the date of revocation. 
If the Department determines that the certificate should remain in effect and 
the Attorney General has not stated any objection to the certificate remaining 
in effect during the review period, the certificate shall remain in effect subject 
to any changes in the conditions of the certificate imposed by the Department. 
The parties shall be notified in writing of the Department’s decision and of any 
changes in the conditions of the certificate. The Department shall publish its 
decision and any changes in the conditions in the North Carolina Register. 

If the Department determines that the benefits or likely benefits of the 
agreement and the unavoidable costs of terminating the agreement do not 
continue to outweigh the disadvantages or likely disadvantages of any reduc- 
tion in competition from the agreement, or if the Attorney General objects to 
the certificate remaining in effect based upon a review of the benefits and 
disadvantages set forth in G.S. 90-21.27, the Department shall notify the 
parties to the agreement in writing of its determination or the objections of the 
Attorney General and shall provide a summary of any concerns of the 
Department or Attorney General to the parties. (1995, c. 395, s. 2.) 
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§ 90-21.33. Right to judicial action. 

(a) Any applicant or other person aggrieved by a decision to issue or not 

issue a certificate of public advantage is entitled to judicial review of the action 

or inaction in superior court. Suit for judicial review under this subsection 

shall be filed within 30 days of public notice of the decision to issue or deny 

issuance of the certificate. To prevail in any action for judicial review brought 

under this subsection, the plaintiff or petitioner must establish that the 

determination by the Department or the Attorney General was arbitrary or 

capricious. 
(b) Any party or other person aggrieved by a decision to allow the certificate 

to remain in effect or to make changes in the conditions of the certificate is 

entitled to judicial review of the decision in superior court. Suit for judicial 

review under this subsection shall be filed within 30 days of public notice of the 

decision to allow the certificate to remain in effect or to make changes in the 

conditions of the certificate. To prevail in any action for judicial review brought 

under this subsection, the plaintiff or petitioner must establish that the 

determination by the Department or the Attorney General was arbitrary or 

capricious. 
(c) If the Department or the Attorney General determines the certificate 

should not remain in effect, the Attorney General may bring suit in the 

Superior Court of Wake County on behalf of the Department or on its own 

behalf to seek an order to authorize the cancellation of the certificate. To 

prevail in the action, the Attorney General must establish that the benefits 

resulting from the agreement are outweighed by the disadvantages attribut- 

able to reduction in competition resulting from the agreement. 

(d) In any action instituted under this section, the work product of the 

Department or the Attorney General or his staff is not a public record under 

Chapter 132 of the General Statutes and shall not be discoverable or admis- 

sible, nor shall the Attorney General or any member of the Attorney General’s 

staff be compelled to be a witness, whether in discovery or at any hearing or 

trial. (1 990M Ces Io mS) 

CASE NOTES 

Cited in McCormick v. Hanson Aggregates 
Southeast, Inc., 164 N.C. App. 459, 596 S.E.2d 
431 (2004). 

§ 90-21.34. Fees for applications and periodic reports. 

(a) The Department and the Attorney General shall establish and collect 

administrative fees for filing of an application for a certificate of public 

advantage based on the total cost of the project for which the application is 

made, in an amount not to exceed fifteen thousand dollars ($15,000), and an 

administrative fee for filing each periodic report required to be filed in an 

amount not to exceed two thousand five hundred dollars ($2,500). The fee 

schedule established should generate sufficient revenue to offset the costs of 

the program. An application filing fee must be paid to the Department at the 

time an application for a certificate of public advantage is submitted pursuant 

to G.S. 90-21.26. A periodic report filing fee must be paid to the Department at 

the time a periodic report is submitted to it pursuant to G.S. 90-21.32. 

(b) If the Department or the Attorney General determines that consultants 

are needed to complete a review of an application, an additional application fee 

may be established by prior agreement with the applicants before the appli- 

cation is considered. The amount of the additional fee may not exceed the costs 

of contracting with the necessary consultants. The additional fee shall not be 
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considered in determining whether an application fee exceeds the maximum 
application fee amount set in subsection (a) of this section. (1995, c. 395, s. 2.) 

§ 90-21.35. Department and Attorney General authority. 

The Department and Attorney General shall adopt rules to conduct review of 
applications for certificates of public advantage and of periodic reports filed in 
connection therewith and to bring actions in the Superior Court of Wake 
County as required under G.S. 90-21.33. This Article shall not limit the 
authority of the Attorney General under federal or State antitrust laws. (1995, 
6939543; 2:)) 

§ 90-21.36. Effects of certificate of public advantage; other 
laws. 

(a) Activities conducted pursuant to a cooperative agreement for which a 
certificate of public advantage has been issued are immunized from challenge 
or scrutiny under State antitrust laws. In addition, conduct in negotiating and 
entering into a cooperative agreement for which an application for a certificate 
of public advantage is filed in good faith shall be immune from challenge or 
scrutiny under State antitrust laws, regardless of whether a certificate is 
issued. It is the intention of the General Assembly that this Article shall also 
immunize covered activities from challenge or scrutiny under any 
noncompetition provisions of the federal antitrust law. 

(b) Nothing in this Article shall exempt physicians or others from compli- 
ance with State or federal laws governing certificate of need, licensure, or other 
regulatory requirements. 

(c) Any dispute among the parties to cooperative agreement concerning its 
meaning or terms is governed by normal principles of contract law. (1995, c. 
DIO ms 2.) 

§§ 90-21.37 through 90-21.40: Reserved for future codification pur- 
poses. 

ARTICLE 1F. 

Psychotherapy Patient/Client Sexual Exploitation Act. 

§ 90-21.41. Mennitions. 

The following definitions apply in this Article: 
(1) Client. — A person who may also be called patient or counselee who 

seeks or obtains psychotherapy, whether or not the person is charged 
for the service. The term “client” includes a former client. 

(2) Psychotherapist. — A psychiatrist licensed in accordance with Article 
1 of Chapter 90 of the General Statutes, a psychologist as defined in 
G.S. 90-270.2(9), a licensed professional counselor as defined in G.S. 
90-330(a)(2), a substance abuse professional as defined in G.S. 90- 
113.31(8), a social worker engaged in a clinical social work practice as 
defined in G.S. 90B-3(6), a fee-based pastoral counselor as defined in 
G.S. 90-382(4), a licensed marriage and family therapist as defined in 
G.S. 90-270.47(3), or a mental health service provider, who performs 
or purports to perform psychotherapy. 

(3) Psychotherapy. — The professional treatment or professional counsel- 
ing of a mental or emotional condition that includes revelation by the 
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client of intimate details of thoughts and emotions of a very personal 

nature to assist the client in modifying behavior, thoughts and 

emotions that are maladjustive or contribute to difficulties in living. 

(4) Sexual exploitation. — Either of the following, whether or not it 

occurred with the consent of a client or during any treatment, 

consultation, evaluation, interview, or examination: 

a. Sexual contact which includes any of the following actions: 

1. Sexual intercourse, cunnilingus, fellatio, anal intercourse, or 

any intrusion, however slight, into the oral, genital, or anal 

openings of the client’s body by any part of the psychothera- 

pist’s body or by any object used by the psychotherapist for 

the purpose of sexual stimulation or gratification of either 

the psychotherapist or the client; or any intrusion, however 

slight, into the oral, genital, or anal openings of the psycho- 

therapist’s body by any part of the client’s body or by any 

object used by the client for the purpose of sexual stimulation 

or gratification of either the psychotherapist or the client, if 

agreed to, or not resisted by the psychotherapist. 

9. Kissing of, or the intentional touching by the psychotherapist 

of, the client’s lips, genital area, groin, inner thigh, buttocks, 

or breast, or of the clothing covering any of these body parts, 

for the purpose of sexual stimulation or gratification of either 

the psychotherapist or the client, or kissing of, or the inten- 

tional touching by the client of, the psychotherapist’s lips, 

genital area, groin, inner thigh, buttocks, or breast, or of the 

clothing covering any of these body parts, if agreed to or not 

resisted by the psychotherapist, for the purpose of sexual 

stimulation or gratification to either the psychotherapist or 

the client. 
b. Any act done or statement made by the psychotherapist for the 

purpose of sexual stimulation or gratification of the client or 

psychotherapist which includes any of the following actions: 

1. The psychotherapist’s relating to the client the psychothera- 

pist’s own sexual fantasies or the details of the psychothera- 

pist’s own sexual life. 
2. The uncovering or display of breasts or genitals of the psycho- 

therapist to the client. 
3. The showing of sexually graphic pictures to the client for 

purposes other than diagnosis or treatment. 
4. Statements containing sexual innuendo, sexual threats, or 

sexual suggestions regarding the relationship between the 
psychotherapist and the client. 

(5) Sexual history. — Sexual activity of the client other than that conduct 

alleged by the client to constitute sexual exploitation in an action 

pursuant to this Article. 
(6) Therapeutic deception. — A representation by a psychotherapist that 

sexual contact with the psychotherapist is consistent with or part of 
the client’s treatment. (1998-2138, s. 1.) 

§ 90-21.42. Action for sexual exploitation. 

Any client who is sexually exploited by the client’s psychotherapist shall 

have remedy by civil action for sexual exploitation if the sexual exploitation 

occurred: 
(1) At any time between and including the first date and last date the 

client was receiving psychotherapy from the psychotherapist; 
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(2) Within three years after the termination of the psychotherapy; or 
(3) By means of therapeutic deception. (1998-213, s. 1.) 

§ 90-21.43. Remedies. 

A person found to have been sexually exploited as provided under this Article 
may recover from the psychotherapist actual or nominal damages, and 
reasonable attorneys’ fees as the court may allow. The trier of fact may award 
punitive damages in accordance with the provisions of Chapter 1D of the 
General Statutes. (1998-213, s. 1.) 

§ 90-21.44. Scope of discovery. 

(a) In an action under this Article, evidence of the client’s sexual history is 
not subject to discovery, except under the following conditions: 

(1) The client claims impairment of sexual functioning. 
(2) The psychotherapist requests a hearing prior to conducting discovery 

and makes an offer of proof of the relevancy of the evidence, and the 
court finds that the information is relevant and that the probative 
value of the history outweighs its prejudicial effect. 

(b) The court shall allow the discovery only of specific information or 
examples of the client’s conduct that are determined by the court to be 
relevant. The court order shall detail the information or conduct that is subject 
to discovery. (1998-213, s. 1.) 

§ 90-21.45. Admissibility of evidence of sexual history. 

(a) At the trial of an action under this Article, evidence of the client’s sexual 
history is not admissible unless: 

(1) The psychotherapist requests a hearing prior to trial and makes an 
offer of proof of the relevancy of the sexual history; and 

(2) The court finds that, in the interest of justice, the evidence is relevant 
and that the probative value of the evidence substantially outweighs 
its prejudicial effect. 

(b) The court shall allow the admission only of specific information or 
examples of instances of the client’s conduct that are determined by the court 
to be relevant. The court’s order shall detail the conduct that is admissible, and 
no other such evidence may be introduced. 

(c) Sexual history otherwise admissible pursuant to this section may not be 
proved by reputation or opinion. (1998-213, s. 1.) 

§ 90-21.46. Prohibited defense. 

It shall not be a defense in any action brought pursuant to this Article that 
the client consented to the sexual exploitation or that the sexual contact with 
a client occurred outside a therapy or treatment session or that it occurred off 
the premises regularly used by the psychotherapist for therapy or treatment 
sessions. (1998-213, s. 1.) 

§ 90-21.47. Statute of limitations. 

An action for sexual exploitation must be commenced within three years 
after the cause of action accrues. A cause of action for sexual exploitation 
accrues at the later of either: 

(1) The last act of the psychotherapist giving rise to the cause of action. 
(2) At the time the client discovers or reasonably should discover that the 

sexual exploitation occurred; however, no cause of action shall be 
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commenced more than 10 years from the last act of the psychothera- 

pist giving rise to the cause of action. (1998-213, s. ii) 

§ 90-21.48. Agreements to not pursue complaint before 

licensing entity void. 

Any provision of a settlement agreement of a claim based in whole or part on 

an allegation of sexual exploitation as defined in this Article, which prohibits 

a party from initiating or pursuing a complaint before the regulatory entity 

responsible for overseeing the conduct or licensing of the psychotherapist, is 

void. (1998-213, s. 1.) 

§ 90-21.49: Reserved for future codification purposes. 

ARTICLE 1G. 

Health Care Liability. 

§ 90-21.50. Definitions. 

As used in this Article, unless the context clearly indicates otherwise, the 

verm: 
(1) “Health benefit plan” means an accident and health insurance policy 

or certificate; a nonprofit hospital or medical service corporation 

contract; a health maintenance organization subscriber contract; a 

self-insured indemnity program or prepaid hospital and medical 

benefits plan offered under the Teachers’ and State Employees’ 

Comprehensive Major Medical Plan and subject to the requirements 

of Article 3 of Chapter 135 of the General Statutes, a plan provided by 

a multiple employer welfare arrangement; or a plan provided by 

another benefit arrangement, to the extent permitted by the Em- 

ployee Retirement Income Security Act of 1974, as amended, or by any 

waiver of or other exception to that act provided under federal law or 

regulation. Except for the Health Insurance Program for Children 

established under Part 8 of Article 2 of Chapter 108A of the General 

Statutes, “Health benefit plan” does not mean any plan implemented 

or administered by the North Carolina or United States Department 

of Health and Human Services, or any successor agency, or its 

representatives. “Health benefit plan” does not mean any of the 

following kinds of insurance: 
a. Accident. 
b. Credit. 

. Disability income. 
Long-term or nursing home care. 
Medicare supplement. 
Specified disease. 

. Dental or vision. 
. Coverage issued as a supplement to liability insurance. 
Workers’ compensation. 
Medical payments under automobile or homeowners. 

. Hospital income or indemnity. 
Insurance under which benefits are payable with or without regard 

to fault and that is statutorily required to be contained in any 
liability policy or equivalent self-insurance. 

ed SO 
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m. Short-term limited duration health insurance policies as defined 
in Part 144 of Title 45 of the Code of Federal Regulations. 

(2) “Health care decision” means a determination that is made by a 
managed care entity and is subject to external review under Part 4 of 
Article 50 of Chapter 58 of the General Statutes and is also a 
determination that: 
a. Is anoncertification, as defined in G.S. 58-50-61, of a prospective or 

concurrent request for health care services, and 
b. Affects the quality of the diagnosis, care, or treatment provided to 

an enrollee or insured of the health benefit plan. 
(3) “Health care provider” means: 

a. An individual who is licensed, certified, or otherwise authorized 
under this Chapter to provide health care services in the ordinary 
course of business or practice of a profession or in an approved 
education or training program; or 

b. Ahealth care facility, licensed under Chapters 131E or 122C of the 
General Statutes, where health care services are provided to 
patients; 

“Health care provider” includes: (i) an agent or employee of a health 
care facility that is licensed, certified, or otherwise authorized to 
provide health care services; (ii) the officers and directors of a health 
care facility; and (ii) an agent or employee of a health care provider 
who is licensed, certified, or otherwise authorized to provide health 
care services. 

(4) “Health care service” means a health or medical procedure or service 
rendered by a health care provider that: 
a. Provides testing, diagnosis, or treatment of a health condition, 

illness, injury, or disease; or 
b. Dispenses drugs, medical devices, medical appliances, or medical 

goods for the treatment of a health condition, illness, injury, or 
disease. 

(5) “Insured or enrollee” means a person that is insured by or enrolled in 
a health benefit plan under a policy, plan, certificate, or contract 
issued or delivered in this State by an insurer. 

(6) “Insurer” means an entity that writes a health benefit plan and that is 
an insurance company subject to Chapter 58 of the General Statutes, 
a service corporation organized under Article 65 of Chapter 58 of the 
General Statutes, a health maintenance organization organized un- 
der Article 67 of Chapter 58 of the General Statutes, a self-insured 
health maintenance organization or managed care entity operated or 
administered by or under contract with the Executive Administrator 
and Board of Trustees of the Teachers’ and State Employees’ Compre- 
hensive Major Medical Plan pursuant to Article 3 of Chapter 135 of 
the General Statutes, a multiple employer welfare arrangement 
subject to Article 49 of Chapter 58 of the General Statutes, or the 
Teachers’ and State Employees’ Comprehensive Major Medical Plan. 

(7) “Managed care entity” means an insurer that: 
a. Delivers, administers, or undertakes to provide for, arrange for, or 

reimburse for health care services or assumes the risk for the 
delivery of health care services; and 

b. Has a system or technique to control or influence the quality, 
accessibility, utilization, or costs and prices of health care services 
delivered or to be delivered to a defined enrollee population. 

Except for the Teachers’ and State Employees’ Comprehensive Major 
Medical Plan and the Health Insurance Program for Children, “man- 
aged care entity” does not include: (i) an employer purchasing cover- 
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age or acting on behalf of its employees or the employees of one or 

more subsidiaries or affiliated corporations of the employer, or (11) a 

health care provider. 
(8) “Ordinary care” means that degree of care that, under the same or 

similar circumstances, a managed care entity of ordinary prudence 

would have used at the time the managed care entity made the health 

care decision. 
(9) “Physician” means: 

a. An individual licensed to practice medicine in this State; 
b. A professional association or corporation organized under Chapter 

55B of the General Statutes; or 
c. A person or entity wholly owned by physicians. 

(10) “Successor external review process” means an external review pro- 
cess equivalent in all respects to G.S. 58-50-75 through G.S. 58-50-95 
that is approved by the Department and implemented by a health 
benefit plan in the event that G.S. 58-50-75 through G.S. 58-50-95 are 
found by a court of competent jurisdiction to be void, unenforceable, or 
preempted by federal law, in whole or in part. (2001-446, s. 4.7.) 

Editor’s Note. — Session Laws 2001-446, s. Some of the definitions in this section have 

8, provides: “Nothing in this act obligates the been renumbered in alphabetical order at the 
General Assembly to appropriate funds to im- direction of the Revisor of Statutes. 

plement this act.” 

§ 90-21.51. Duty to exercise ordinary care; liability for 
damages for harm. 

(a) Each managed care entity for a health benefit plan has the duty to 
exercise ordinary care when making health care decisions and is liable for 
damages for harm to an insured or enrollee proximately caused by its failure 
to exercise ordinary care. 

(b) In addition to the duty imposed under subsection (a) of this section, each 
managed care entity for a health benefit plan is liable for damages for harm to 
an insured or enrollee proximately caused by decisions regarding whether or 
when the insured or enrollee would receive a health care service made by: 

(1) Its agents or employees; or 
(2) Representatives that are acting on its behalf and over whom it has 

exercised sufficient influence or control to reasonably affect the actual 
care and treatment of the insured or enrollee which results in the 
failure to exercise ordinary care. 

(c) It shall be a defense to any action brought under this section against a 
managed care entity for a health benefit plan that: 

(1) The managed care entity and its agents or employees, or representa- 
tives for whom the managed care entity is liable under subsection (b) 
of this section, did not control or influence or advocate for the decision 
regarding whether or when the insured or enrollee would receive a 
health care service; or 

(2) The managed care entity did not deny or delay payment for any health 
care service or treatment prescribed or recommended by a physician 
or health care provider to the insured or enrollee. 

(d) In an action brought under this Article against a managed care entity, a 
finding that a physician or health care provider is an agent or employee of the 
managed care entity may not be based solely on proof that the physician or 
health care provider appears in a listing of approved physicians or health care 
providers made available to insureds or enrollees under the managed care 
entity’s health benefit plan. 
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(e) An action brought under this Article is not a medical malpractice action 
as defined in Article 1B of this Chapter. A managed care entity may not use as 
a defense in an action brought under this Article any law that prohibits the 
corporate practice of medicine. 

(f) A managed care entity shall not be liable for the independent actions of 
a health care provider, who is not an agent or employee of the managed care 
entity, when that health care provider fails to exercise the standard of care 
required by G.S. 90-21.12. A health care provider shall not be liable for the 
independent actions of a managed care entity when the managed care entity 
fails to exercise the standard of care required by this Article. 

(g) Nothing in this Article shall be construed to create an obligation on the 
part of a managed care entity to provide to an insured or enrollee a health care 
service or treatment that is not covered under its health benefit plan. 

(h) A managed care entity shall not enter into a contract with a health care 
provider, or with an employer or employer group organization, that includes an 
indemnification or hold harmless clause for the acts or conduct of the managed 
care entity. Any such indemnification or hold harmless clause is void and 
unenforceable to the extent of the restriction. (2001-446, s. 4.7.) 

Legal Periodicals. — For comment, “Pa- Prescription for Disaster?,” see 81 N.C.L. Rev. 
tients’ Bill of Rights; Legislative Cure-All or 653 (2003). 

§ 90-21.52. No liability under this Article on the part of an 
employer or employer group organization that 
purchases coverage or assumes risk on behalf 
of its employees or a physician or health care 
provider; liability of State Health Plan under 
State Tort Claims Act. 

(a) Except as otherwise provided in subsection (b) of this section, this Article 
does not create any liability on the part of an employer or employer group 
purchasing organization that purchases health care coverage or assumes risk 
on behalf of its employees. 

(b) Liability in tort of the Teachers’ and State Employees’ Comprehensive 
Major Medical Plan for its health care decisions shall be under Article 31 of 
Chapter 143 of the General Statutes. 

(c) This Article does not create any liability on the part of a physician or 
health care provider in addition to that otherwise imposed under existing law. 
No managed care entity held liable under this Article shall be entitled to 
contribution under Chapter 1B of the General Statutes. No managed care 
entity held liable under this Article shall have a right to indemnity against 
physicians, health care providers, or entities wholly owned by physicians or 
health care providers or any combination thereof, except when: 

(1) The hability of the managed care entity is based on an administrative 
decision to approve or disapprove payment or reimbursement for, or 
denial, reduction, or termination of coverage, for a health care service 
and the physician organizations, health care providers, or entities 
wholly owned by physicians or health care providers or any combina- 
tion thereof, which have made the decision at issue, have agreed 
explicitly, in a written addendum or agreement separate from the 
managed care organization’s standard professional service agree- 
ment, to assume responsibility for making noncertification decisions 
under G.S. 58-50-61(13) with respect to certain insureds or enrollees; 
and 

(2) The managed care entity has not controlled or influenced or advocated 
for the decision regarding whether or when payment or reimburse- 
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ment should be made or whether or when the insured or enrollee 

should receive a health care service. 
The right to indemnity set forth herein shall not apply to professional 

medical or health care services provided by a physician or health care provider, 

and shall only apply where the agreement to assume responsibility for making 

noncertification decisions for the managed care entity is shown to have been 

undertaken voluntarily and the managed care organization has not adversely 

affected the terms and conditions of the relationship with the health care 

provider based upon the willingness to execute or refusal to execute an 

agreement under G.S. 58-50-61(13). (2001-446, s. 4.7; 2001-508, s. 2) 

§ 90-21.53. Separate trial required. 

Upon motion of any party in an action that includes a claim brought 

pursuant to this Article involving a managed care entity, the court shall order 

separate discovery and a separate trial of any claim, cross-claim, counterclaim, 

or third-party claim against any physician or other health care provider. 

(2001-446, s. 4.7.) 

Legal Periodicals. — For comment, “Pa- Prescription for Disaster?,” see 81 N.C.L. Rev. 

tients’ Bill of Rights; Legislative Cure-All or 653 (2003). 

§ 90-21.54. Exhaustion of administrative remedies and ap- 
peals. 

No action may be commenced under this Article until the plaintiff has 

exhausted all administrative remedies and appeals, including those internal 

remedies and appeals established under G.S. 58-50-61 through G.S. 58-50-62, 
and G.S. 58-50-75 through G.S. 58-50-95, and including those established 
under any successor external review process. (2001-446, s. 4.7.) 

§ 90-21.55. External review decision. 

(a) Either the insured or enrollee or the personal representative of the 
insured or enrollee or the managed care entity may use an external review 
decision made in accordance with G.S. 58-50-75 through G.S. 58-50-95, or 
made in accordance with any successor external review process, as evidence in 
any cause of action which includes an action brought under this Part, provided 
that an adequate foundation is laid for the introduction of the external review 
decision into evidence and the testimony is subject to cross-examination. 

(b) Any information, documents, or other records or materials considered by 
the Independent Review Organization licensed under Part 4 of Article 50 of 
Chapter 58 of the General Statutes, or the successor review process, in 
conducting its review shall be admissible in any action commenced under this 
Article in accordance with Chapter 8 of the General Statutes and the North 
Carolina Rules of Evidence. (2001-446, s. 4.7.) 

Legal Periodicals. — For comment, “Pa- Prescription for Disaster?,” see 81 N.C.L. Rev. 
tients’ Bill of Rights; Legislative Cure-All or 653 (2003). 

§ 90-21.56. Remedies. 

(a) Except as provided in G.S. 90-21.52(b), an insured or enrollee who has 
been found to have been harmed by the managed care entity pursuant to an 
action brought under this Article may recover actual or nominal damages and, 
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subject to the provisions and limitations of Chapter 1D of the General Statutes, 
punitive damages. 

(b) This Article does not limit a plaintiff from pursuing any other remedy 
existing under the law or seeking any other relief that may be available outside 
of the cause of action and relief provided under this Article. 

(c) The rights conferred under this Article as well as any rights conferred by 
the Constitution of North Carolina or the Constitution of the United States 
may not be waived, deferred, or lost pursuant to any contract between the 
insured or enrollee and the managed care entity that relates to a dispute 
involving a health care decision. Arbitration or mediation may be used to settle 
the controversy if, after the controversy arises, the insured or enrollee, or the 
estate of the insured or enrollee, voluntarily and knowingly consents in writing 
to use arbitration or mediation to settle the controversy. (2001-446, s. 4.7.) 

ARTICLE 2. 

Dentistry. 

§ 90-22. Practice of dentistry regulated in public interest; 
Article liberally construed; Board of Dental 
Examiners; composition; qualifications and 
terms of members; vacancies; nominations and 
elections; compensation; expenditures by 
Board. 

(a) The practice of dentistry in the State of North Carolina is hereby 
declared to affect the public health, safety and welfare and to be subject to 
regulation and control in the public interest. It is further declared to be a 
matter of public interest and concern that the dental profession merit and 
receive the confidence of the public and that only qualified persons be 
permitted to practice dentistry in the State of North Carolina. This Article 
shall be liberally construed to carry out these objects and purposes. 

(b) The North Carolina State Board of Dental Examiners heretofore created 
by Chapter 139, Public Laws 1879 and by Chapter 178, Public Laws 1915, is 
hereby continued as the agency of the State for the regulation of the practice 
of dentistry in this State. Said Board of Dental Examiners shall consist of six 
dentists who are licensed to practice dentistry in North Carolina, one dental 
hygienist who is licensed to practice dental hygiene in North Carolina and one 
person who shall be a citizen and resident of North Carolina and who shall be 
licensed to practice neither dentistry nor dental hygiene. The dental hygienist 
or the consumer member cannot participate or vote in any matters of the Board 
which involves the issuance, renewal or revocation of the license to practice 
dentistry in the State of North Carolina. The consumer member cannot 
participate or vote in any matters of the Board which involve the issuance, 
renewal or revocation of the license to practice dental hygiene in the State of 
North Carolina. Members of the Board licensed to practice dentistry in North 
Carolina shall have been elected in an election held as hereinafter provided in 
which every person licensed to practice dentistry in North Carolina and 
residing or practicing in North Carolina shall be entitled to vote. Hach member 
of said Board shall be elected for a term of three years and until his successor 
shall be elected and shall qualify. Each year there shall be elected two dentists 
for such terms of three years each. Every three years there shall be elected one 
dental hygienist for a term of three years. Dental hygienists shall be elected to 
the Board in an election held in accordance with the procedures hereinafter 
provided in which those persons licensed to practice dental hygiene in North 
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Carolina and residing or practicing in North Carolina shall be entitled to vote. 
Every three years a person who is a citizen and resident of North Carolina and 
licensed to practice neither dentistry nor dental hygiene shall be appointed to 
the Board for a term of three years by the Governor of North Carolina. Any 
vacancy occurring on said Board shall be filled by a majority vote of the 
remaining members of the Board to serve until the next regular election 
conducted by the Board, at which time the vacancy will be filled by the election 
process provided for in this Article, except that when the seat on the Board 
held by a person licensed to practice neither dentistry nor dental hygiene in 
North Carolina shall become vacant, the vacancy shall be filled by appoint- 
ment by the Governor for the period of the unexpired term. No dentist shall be 
nominated for or elected to membership on said Board, unless, at the time of 
such nomination and election such person is licensed to practice dentistry in 
North Carolina and actually engaged in the practice of dentistry. No dental 
hygienist shall be nominated for or elected to membership on said Board 
unless, at the time of such nomination and election, such person is licensed to 
practice dental hygiene in North Carolina and is currently employed in dental 
hygiene in North Carolina. No person shall be nominated, elected, or appointed 
to serve more than two consecutive terms on said Board. 

(c) Nominations and elections of members of the North Carolina State 
Board of Dental Examiners shall be as follows: 

(1) An election shall be held each year to elect successors to those 
members whose terms are expiring in the year of the election, each 
successor to take office on the first day of August following the election 
and to hold office for a term of three years and until his successor has 
been elected and shall qualify; provided that if in any year the election 
of the members of such Board for that year shall not have been 
completed by August 1 of that year, then the said members elected 
that year shall take office immediately after the completion of the 
election and shall hold office until the first of August of the third year 
thereafter and until their successors are elected and qualified. Per- 
sons appointed to the Board by the Governor shall take office on the 
first day of August following their appointment and shall hold office 
for a term of three years and until such person’s successor has been 
appointed and shall qualify; provided that if in any year the Governor 
shall not have appointed a person by August first of that year, then the 
said member appointed that year shall take office immediately after 
his appointment and shall hold office until the first of August of the 
third year thereafter and until such member’s successor is appointed 
and qualified. 

(2) Every dentist with a current North Carolina license residing or 
practicing in North Carolina shall be eligible to vote in elections of 
dentists to the Board. Every dental hygienist with a current North 
Carolina license residing or practicing in North Carolina shall be 
eligible to vote in elections of dental hygienists to the Board. The 
holding of such a license to practice dentistry or dental hygiene in 
North Carolina shall constitute registration to vote in such elections. 
The list of licensed dentists and dental hygienists shall constitute the 
registration list for elections to the appropriate seats on the Board. 

(3) All elections shall be conducted by the Board of Dental Examiners 
which is hereby constituted a Board of Dental Elections. If a member 
of the Board of Dental Examiners whose position is to be filled at any 
election is nominated to succeed himself, and does not withdraw his 
name, he shall be disqualified to serve as a member of the Board of 
Dental Elections for that election and the remaining members of the 
Board of Dental Elections shall proceed and function without his 
participation. 
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(4) Nomination of dentists for election shall be made to the Board of 
Dental Elections by a written petition signed by not less than 10 
dentists licensed to practice in North Carolina and residing or 
practicing in North Carolina. Nomination of dental hygienists for 
election shall be made to the Board of Dental Elections by a written 
petition signed by not less than 10 dental hygienists licensed to 
practice in North Carolina and residing or practicing in North 
Carolina. Such petitions shall be filed with said Board of Dental 
Elections subsequent to January 1 of the year in which the election is 
to be held and not later than midnight of the twentieth day of May of 
such year, or not later than such earlier date (not before April 1) as 
may be set by the Board of Dental Elections: provided, that not less 
than 10 days’ notice of such earlier date shall be given to all dentists 
or dental hygienists qualified to sign a petition of nomination. The 
Board of Dental Elections shall, before preparing ballots, notify all 
persons who have been duly nominated of their nomination. 

(5) Any person who is nominated as provided in subdivision (4) above may 
withdraw his name by written notice delivered to the Board of Dental 
Elections or its designated secretary at any time prior to the closing of 
the polls in any election. 

(6) Following the close of nominations, there shall be prepared, under and 
in accordance with such rules and regulations as the Board of Dental 
Elections shall prescribe, ballots containing, in alphabetical order, the 
names of all nominees; and each ballot shall have such method of 
identification, and such instructions and requirements printed 
thereon, as shall be prescribed by the Board of Dental Elections. At 
such time as may be fixed by the Board of Dental Elections a ballot 
and a return official envelope addressed to said Board shall be mailed 
to each person entitled to vote in the election being conducted, 
together with a notice by said Board designating the latest day and 
hour for return mailing and containing such other items as such 
Board may see fit to include. The said envelope shall bear a serial 
number and shall have printed on the left portion of its face the 
following: 

“Serial No. of Envelope 
Signature of Voter 
Address of Voter 

(Note: The enclosed ballot is not valid unless the signature of the voter 
is on this envelope).” 
The Board of Dental Elections may cause to be printed or stamped or 
written on said envelope such additional notice as it may see fit to 
give. No ballot shall be valid or shall be counted in an election unless, 
within the time hereinafter provided, it has been delivered to said 
Board by hand or by mail and shall be sealed. The said Board by rule 
may make provision for replacement of lost or destroyed envelopes or 
ballots upon making proper provisions to safeguard against abuse. 

(7) The date and hour fixed by the Board of Dental Elections as the latest 
time for delivery by hand or mailing of said return ballots shall be not 
earlier than the tenth day following the mailing of the envelopes and 
ballots to the voters. 

(8) The said ballots shall be canvassed by the Board of Dental Elections 
beginning at noon on a day and at a place set by said Board and 
announced by it in the notice accompanying the sending out of the 
ballots and envelopes, said date to be not later than four days after the 
date fixed by the Board for the closing of the balloting. The canvassing 
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shall be made publicly and any licensed dentists may be present. The 
counting of ballots shall be conducted as follows: The envelopes shall 
be displayed to the persons present and an opportunity shall be given 
to any person present to challenge the qualification of the voter whose 
signature appears on the envelope or to challenge the validity of the 
envelope. Any envelope (with enclosed ballot) challenged shall be set 
aside, and the challenge shall be heard later or at that time by said 
Board. After the envelopes have been so exhibited, those not chal- 
lenged shall be opened and the ballots extracted therefrom, insofar as 
practicable without showing the marking on the ballots, and there 
shall be a final and complete separation of each envelope and its 
enclosed ballot. Thereafter each ballot shall be presented for counting, 
shall be displayed and, if not challenged, shall be counted. No ballot 
shall be valid if it is marked for more nominees than there are 
positions to be filled in that election: provided, that no ballot shall be 
rejected for any technical error unless it is impossible to determine the 
voter’s choices or choice from the ballot. The counting of the ballots 
shall be continued until completed. During the counting, challenge 
may be made to any ballot on the grounds only of defects appearing on 
the face of the ballot. The said Board may decide the challenge 
immediately when it is made or it may put aside the ballot and 
determine the challenge upon the conclusion of the counting of the 
ballots. 

(9)a. Where there is more than one nominee eligible for election to a 
single seat: 
1. The nominee receiving a majority of the votes cast shall be 

declared elected. 
2. In the event that no nominee receives a majority, a second 

election shall be conducted between the two nominees who 
receive the highest number of votes. 

b. Where there are more than two nominees eligible for election to 
either of two seats at issue in the same election: 
1. A majority shall be any excess of the sum ascertained by 

Guage the total number of votes cast for all nominees by 
our. 

2. In the event that more than two nominees receive a majority of 
the votes cast, the two receiving the highest number of votes 
shall be declared elected. 

3. In the event that only one of the nominees receives a majority, 
he shall be declared elected and the Board of Dental Exam- 
iners shall thereupon order a second election to be conducted 
between the two nominees receiving the next to highest 
number of votes. 

4. In the event that no nominee receives a majority, a second 
election shall be conducted between the four candidates 
receiving the highest number of votes. At such second elec- 
tion, the two nominees receiving the highest number of votes 
shall be declared elected. 

c. In any election, if there is a tie between candidates, the tie shall be 
resolved by the vote of the Board of Dental Examiners, provided 
that if a member of that Board is one of the candidates in the tie, 
he may not participate in such vote. 

(10) In the event there shall be required a second election, there shall be 
followed the same procedure as outlined in the paragraphs above 
subject to the same limitations and requirements: provided, that if the 
second election is between four candidates, then the two receiving the 
highest number of votes shall be declared elected. 
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(11) In the case of the death or withdrawal of a candidate prior to the 
closing of the polls in any election, he shall be eliminated from the 
contest and any votes cast for him shall be disregarded. If, at any time 
after the closing of the period for nominations because of lack of plural 
or proper nominations or death, or withdrawal, or disqualification or 
any other reason, there shall be (i) only two candidates for two 
positions, they shall be declared elected by the Board of Dental 
Elections, or (ii) only one candidate for one position, he shall be 
declared elected by the Board of Dental Elections, or (iii) no candidate 
for two positions, the two positions shall be filled by the Board of 
Dental Examiners, or (iv) no candidate for one position, the position 
shall be filled by the Board of Dental Examiners, or (v) one candidate 
for two positions, the one candidate shall be declared elected by the 
Board of Dental Elections and one qualified dentist shall be elected to 
the other position by the Board of Dental Examiners. In the event of 
the death or withdrawal of a candidate after election but before taking 
office, the position to which he was elected shall be filled by the Board 
of Dental Examiners. In the event of the death or resignation of a 
member of the Board of Dental Examiners, after taking office, his 
position shall be filled for the unexpired term by the Board of Dental 
Examiners. 

(12) An official list of licensed dentists shall be kept at an office of the 
Board of Dental Elections and shall be open to the inspection of any 
person at all times. Copies may be made by any licensed dentist. As 
soon as the voting in any election begins a list of the licensed dentists 
shall be posted in such office of said Board and indication by mark or 
otherwise shall be made on that list to show whether a ballot- 
enclosing envelope has been returned. 

(13) All envelopes enclosing ballots and all ballots shall be preserved and 
held separately by the Board of Dental Elections for a period of six 
months following the close of an election. 

(14) From any decision of the Board of Dental Elections relative to the 
conduct of such elections, appeal may be taken to the courts in the 
manner otherwise provided by Chapter 150B of the General Statutes 
of North Carolina. 

(15) The Board of Dental Elections is authorized to make rules and 
regulations relative to the conduct of these elections, provided same 
are not in conflict with the provisions of this section and provided that 
notice shall be given to all licensed dentists residing in North 
Carolina. 

(d) For service on the Board of Dental Elections, the members of such Board 
shall receive the per diem compensation and expenses allowed by this Article 
for service as members of the Board of Dental Examiners. The Board of Dental 
Elections is authorized and empowered to expend from funds collected under 
the provisions of this Article such sum or sums as it may determine necessary 
in the performance of its duties as a Board of Dental Elections, said expendi- 
tures to be in addition to the authorization contained in G.S. 90-43 and to be 
disbursed as provided therein. 

(e) The Board of Dental Elections is authorized to appoint such secretary or 
secretaries and/or assistant secretary or assistant secretaries to perform such 
functions in connection with such nominations and elections as said Board 
shall determine, provided that any protestant or contestant shall have the 
right to a hearing by said Board in connection with any challenge of a voter, or 
an envelope, or a ballot or the counting of an election. Said Board is authorized 
to designate an office or offices for the keeping of lists of registered dentists, for 
the issuance and the receipt of envelopes and ballots. (1935, c. 66, s. 1; 1957, c. 
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Cross References. — As to limited liability 
companies and their powers, see G.S. 57C-2-01 
eu seq: 

Editor’s Note. — Session Laws 2005-415, s. 

3, provides: “The State licensing boards subject 
to G.S. 90-681 [renumbered as G.S. 90-701], as 
enacted by this act, and the Division of Facility 
Services of the Department of Health and Hu- 

man Services shall report to the 2006 Regular 
Session of the 2005 General Assembly upon its 
convening. The report shall indicate efforts 
made to apprise licensed practitioners and to 
evaluate licensed practitioners’ and licensed 
health care facilities’ complance with the re- 
quirements of G.S. 90-681 [renumbered as G.S. 
90-701], as enacted by this act.” 

CASE NOTES 

Purpose of Article. — The whole purpose 
and tenor of this Article is to protect the public 
against the unprofessional, improper, unautho- 
rized, and unqualified practice of dentistry and 
to secure the services of competent, trustwor- 

thy practitioners. In re Hawkins, 17 N.C. App. 
378, 194 S.E.2d 540, cert. denied and appeal 
dismissed, 283 N.C. 393, 196 S.E.2d 275, cert. 

denied, 414 U.S. 1001, 94S. Ct. 355, 38 L. Ed. 
Pol etow) (GUS es 

The Board of Dental Examiners, like all 

other professional lcensing boards, was cre- 
ated to establish and enforce a uniform state- 
wide minimum level of competency among its 
licensees. Dailey v. North Carolina State Bd. of 
Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 
Goss): 

Legislative Intent Regarding Composi- 
tion of Board in Licensing Issues. — In 
determining that an orthodontist’s treatment of 
three patients constituted negligence in the 
practice of dentistry within the meaning of G.S. 
90-41(a)(12), the Board was authorized, under 

Leahy v. North Carolina Bd. of Nursing, 346 
N.C. 775, 488 S.E.2d 245 (1997), to determine 

the appropriate standard of care for the orth- 
odontist’s treatment of his patients without 
expert testimony from an orthodontist because 
(1) like all licensed dentists, orthodontists were 

subject to the regulatory and disciplinary au- 
thority of the Dental Board as it was statutorily 
composed under G.S. 90-29(a) and G.S. 90- 
41(a); (2) the express exclusion of the two 
members of the Board who were not licensed 
dentists, i.e., the dental hygienist and lay mem- 
bers, from participating in licensing issues un- 
der G.S. 90-22(b) strongly suggested that the 
General Assembly gave due consideration to 
the competence of the Board as composed to 
adjudicate disciplinary matters, and, thus, did 
not see fit to make any special provision for 
disciplinary actions involving orthontists; and 
(3) although Leahy overruled another case to 
the extent that it implied the standard of care 
in licensing board cases must be established by 
expert testimony, it did not empower a licens- 

ing board to base its findings or conclusions on 
facts outside the record and did not excuse an 
agency from its statutory obligation to find 
substantial evidence under G.S. 150B-51(b)(5), 

and thus, Leahy did not undermine a licensee’s 
right to seek meaningful judicial review of the 
board’s decision. Watkins v. N.C. State Bd. of 
Dental Exam’rs, 358 N.C. 190, 593 S.E.2d 764 

(2004). 
The object of both granting and revok- 

ing a license is the same — to exclude the 
incompetent or unscrupulous from the practice 
of dentistry. In re Hawkins, 17 N.C. App. 378, 
194 S.E.2d 540, cert. denied and appeal dis- 
missed, 283 N.C. 393, 196 S.E.2d 275, cert. 
demied, 414,U-S; 1001, 94 S) Ctz3555538 arena 
AdeZon (LOTS): 
Board Serves Public Functions. — The 

Board of Dental Examiners, the Medical Care 

Commission (now Department of Human Re- 
sources) and the Mental Health Council are 
creatures of the State of North Carolina. The 
functions they serve are concededly public func- 
tions of the State. Hawkins v. North Carolina 
Dental Soc’y, 355 F.2d 718 (4th Cir. 1966). 
Regulations Governing Dentists Em- 

ployed at State Mental Hospital. — As a 
hcensed dentist employed at a state mental 
hospital, petitioner was bound to follow both 
the rules and regulations of the Department of 
Human Resources, which regulate employees 
at those institutions, and the rules and regula- 
tions of the Board of Dental Examiners, which 

regulates the practice of all dentists practicing 
in North Carolina. Woodlief v. North Carolina 
State Bd. of Dental Exmrs., 104 N.C. App. 52, 
407 S.E.2d 596 (1991). 
Applied in Affordable Care, Inc. v. N.C. 

State Bd. of Dental Exam’rs, 153 N.C. App. 527, 
571 8.E.2d 52 (2002). 

Cited in Best v. North Carolina State Bd. of 
Dental Exmrs., 108 N.C. App. 158, 423 S.E.2d 
330 (1992); Armstrong v. North Carolina State 
Bd. of Dental Exmrs., 129 N.C. App. 153, 499 
S.E.2d 462 (1998), cert. denied, 525 U.S. 1103, 
11975. Ct. 869.142 Lida 2d 770 (1999): 
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§ 90-23. Officers; common seal. 

The North Carolina State Board of Dental Examiners shall, at each annual 
meeting thereof, elect one of its members president and one secretary- 
treasurer. The common seal which has already been adopted by said Board, 
pursuant to law, shall be continued as the seal of said Board. (1935, c. 66, s. 2.) 

§ 90-24. Quorum; adjourned meetings. 

A majority of the members of said Board shall constitute a quorum for the 
transaction of business and at any meeting of the Board, if a majority of the 
members are not present at the time and the place appointed for the meeting, 
those members of the Board present may adjourn from day to day until a 
quorum is present, and the action of the Board taken at any adjourned meeting 
thus had shall have the same force and effect as if had upon the day and at the 
hour of the meeting called and adjourned from day to day. (1935, c. 66, s. 2; 
Wel ice (olys.3.) 

§ 90-25. Records and transcripts. 

The said Board shall keep a record of its transactions at all annual or special 
meetings and shall provide a record book in which shall be entered the names 
and proficiency of all persons to whom licenses may be granted under the 
provisions of law. The said book shall show, also, the hcense number and the 
date upon which such license was issued and shall show such other matters as 
in the opinion of the Board may be necessary or proper. Said book shall be 
deemed a book of record of said Board and a transcript of any entry therein or 
a certification that there is not entered therein the name, proficiency and 
license number or date of granting such license, certified under the hand of the 
secretary-treasurer, attested by the seal of the North Carolina State Board of 
Dental Examiners, shall be admitted as evidence in any court of this State 
when the same shall otherwise be competent. (1935, c. 66, s. 2.) 

§ 90-26. Annual and special meetings. 

The North Carolina State Board of Dental Examiners shall meet annually 
on the date and at the time and place as may be determined by the Board, and 
at such other dates, times, and places as may be determined by action of the 
Board or by any majority of the members thereof. Notice of the date, time, and 
place of the annual meeting and of the date, time, and place of any special or 
called meeting shall be given in writing, by registered or certified mail or 
personally, to each member of the Board at least 10 days prior to said meeting; 
provided the requirements of notice may be waived by any member of the 
Board. At the annual meeting or at any special or called meeting, the said 
Board shall have the power to conduct examination of applicants and to 
transact such other business as may come before it, provided that in case of a 
special meeting, the purpose for which said meeting is called shall be stated in 
the notice. (1935, c. 66, s. 3; 1961, c. 446, s. 1; 1981, c. 751, s. 4; 1995 (Reg. Sess., 
1996),,c. 584, s. 5.) 

§ 90-27. Judicial powers; additional data for records. 

The president of the North Carolina State Board of Dental Examiners, 
and/or the secretary-treasurer of said Board, shall have the power to admin- 
ister oaths, issue subpoenas requiring the attendance of persons and the 
production of papers and records before said Board in any hearing, investiga- 
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tion or proceeding conducted by it. The sheriff or other proper official of any 
county of the State shall serve the process issued by said president or 
secretary-treasurer of said Board pursuant to its requirements and in the 
same manner as process issued by any court of record. The said Board shall 
pay for the service of all process, such fees as are provided by law for the 
service of like process in other cases. 
Any person who shall neglect or refuse to obey any subpoena requiring him 

to attend and testify before said Board or to produce books, records or 
documents shall be guilty of a Class 1 misdemeanor. 

The Board shall have the power, upon the production of any papers, records 
or data, to authorize certified copies thereof to be substituted in the permanent 
record of the matter in which such books, records or data shall have been 
introduced in evidence. (1935, c. 66, s. 4; 1998, c. 539, s. 616; 1994, Ex. Sess., 
Ci Ane TA(c)s) 

CASE NOTES 

Applied in In re Hawkins, 17 N.C. App. 378, 
194 $.B.2d 540 (1973). 

§ 90-28. Bylaws and regulations; acquisition of property. 

(a) The North Carolina State Board of Dental Examiners shall have the 
power to make necessary bylaws and regulations, not inconsistent with the 
provisions of this Article, regarding any matter referred to in this Article and 
for the purpose of facilitating the transaction of business by the Board. 

(b) The Board shall have the power to acquire, hold, rent, encumber, 
alienate, and otherwise deal with real property in the same manner as a 
private person or corporation, subject only to approval of the Governor and the 
Council of State. Collateral pledged by the Board for an encumbrance is limited 
to the assets, income, and revenues of the Board. (1935, c. 66, s. 5; 2005-366, 
Sam) 

Effect of Amendments. — Session Laws 
2005-366, s. 3, effective September 8, 2005, 

added “acquisition of property” to the section 
heading; designated the existing provisions of 

the section as “(a)”; deleted “said” preceding 
“Board” at the end of subsection (a); added 
subsection (b); and made a minor punctuation 
change. 

CASE NOTES 

Regulations Governing Dentists Em- 
ployed at State Mental Hospital. — As a 
licensed dentist employed at a state mental 
hospital, petitioner was bound to follow both 
the rules and regulations of the Department of 
Human Resources, which regulate employees 

at those institutions, and the rules and regula- 
tions of the Board of Dental Examiners, which 

regulates the practice of all dentists practicing 
in North Carolina. Woodlief v. North Carolina 

State Bd. of Dental Exmrs., 104 N.C. App. 52, 
407 S.E.2d 596 (1991). 

§ 90-29. Necessity for license; dentistry defined; exemp- 
tions. 

(a) No person shall engage in the practice of dentistry in this State, or offer 
or attempt to do so, unless such person is the holder of a valid license or 
certificate of renewal of license duly issued by the North Carolina State Board 
of Dental Examiners. 

(b) A person shall be deemed to be practicing dentistry in this State who 
does, undertakes or attempts to do, or claims the ability to do any one or more 
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of the following acts or things which, for the purposes of this Article, constitute 

the practice of dentistry: 
(1) Diagnoses, treats, operates, or prescribes for any disease, disorder, 

pain, deformity, injury, deficiency, defect, or other physical condition of 

the human teeth, gums, alveolar process, jaws, maxilla, mandible, or 

adjacent tissues or structures of the oral cavity; 
(2) Removes stains, accretions or deposits from the human teeth; 

(3) Extracts a human tooth or teeth; 
(4) Performs any phase of any operation relative or incident to the 

replacement or restoration of all or a part of a human tooth or teeth 
with any artificial substance, material or device; 

(5) Corrects the malposition or malformation of the human teeth; 

(6) Administers an anesthetic of any kind in the treatment of dental or 

oral diseases or physical conditions, or in preparation for or incident 

to any operation within the oral cavity; provided, however, that this 

subsection shall not apply to a lawfully qualified nurse anesthetist 

who administers such anesthetic under the supervision and direction 

of a licensed dentist or physician; 
(6a) Expired pursuant to Session Laws 1991, c. 678, s. 2. 

(7) Takes or makes an impression of the human teeth, gums or jaws; 

(8) Makes, builds, constructs, furnishes, processes, reproduces, repairs, 

adjusts, supplies or professionally places in the human mouth any 

prosthetic denture, bridge, appliance, corrective device, or other 

structure designed or constructed as a substitute for a natural human 

tooth or teeth or as an aid in the treatment of the malposition or 

malformation of a tooth or teeth, except to the extent the same may 

lawfully be performed in accordance with the provisions of G.5. 

90-29.1 and 90-29.2; 
(9) Uses a Roentgen or X-ray machine or device for dental treatment or 

diagnostic purposes, or gives interpretations or readings of dental 

Roentgenograms or X rays; 
(10) Performs or engages in any of the clinical practices included in the 

curricula of recognized dental schools or colleges; 

(11) Owns, manages, supervises, controls or conducts, either himself or by 

and through another person or other persons, any enterprise wherein 

any one or more of the acts or practices set forth in subdivisions (1) 

through (10) above are done, attempted to be done, or represented to 

be done; 
(12) Uses, in connection with his name, any title or designation, such as 

“dentist,” “dental surgeon,” “doctor of dental surgery,” Oo. 

“D.M.D.,” or any other letters, words or descriptive matter which, in 

any manner, represents him as being a dentist able or qualified to do 

or perform any one or more of the acts or practices set forth in 

subdivisions (1) through (10) above; 
(13) Represents to the public, by any advertisement or announcement, by 

or through any media, the ability or qualification to do or perform any 

of the acts or practices set forth in subdivisions (1) through (10) above. 

(c) The following acts, practices, or operations, however, shall not constitute 

the unlawful practice of dentistry: 
(1) Any act by a duly licensed physician or surgeon performed in the 

practice of his profession; 
(2) The practice of dentistry, in the discharge of their official duties, by 

dentists in any branch of the military service of the United States or 

in the full-time employ of any agency of the United States; 

(3) The teaching or practice of dentistry, in dental schools or colleges 

operated and conducted in this State and approved by the North 
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Carolina State Board of Dental Examiners, by any person or persons 
licensed to practice dentistry anywhere in the United States or in any 
country, territory or other recognized jurisdiction until December 31, 
2002. On or after January 1, 2003, all dentists previously practicing 
under G.S. 90-29(c)(3) shall be granted an instructor’s license upon 
application to the Board and payment of the required fee. 

(4) The practice of dentistry in dental schools or colleges in this State 
approved by the North Carolina State Board of Dental Examiners by 
students enrolled in such schools or colleges as candidates for a 
doctoral degree in dentistry when such practice is performed as a part 
of their course of instruction and is under direct supervision of a 
dentist who is either duly licensed in North Carolina or qualified 
under subdivision (3) above as a teacher; additionally, the practice of 
dentistry by such students at State or county institutions with 
resident populations, hospitals, State or county health departments, 
area health education centers, nonprofit health care facilities serving 
low-income populations and approved by the State Health Director or 
his designee and approved by the Board of Dental Examiners, and 
State or county-owned nursing homes; subject to review and approval 
or disapproval by the said Board of Dental Examiners when in the 
opinion of the dean of such dental school or college or his designee, the 
students’ dental education and experience are adequate therefor, and 
such practice is a part of the course of instruction of such students, is 
performed under the direct supervision of a duly licensed dentist 
acting as a teacher or instructor, and is without remuneration except 
for expenses and subsistence all as defined and permitted by the rules 
and regulations of said Board of Dental Examiners. Should the Board 
disapprove a specific program, the Board shall within 90 days inform 
the dean of its actions. Nothing herein shall be construed to permit 
the teaching of, delegation to or performance by any dental hygienist, 
dental assistant, or other auxiliary relative to any program of extra- 
mural rotation, of any function not heretofore permitted by the Dental 
Practice Act, the Dental Hygiene Act or by the rules and regulations 
of the Board; 

(5) The temporary practice of dentistry by licensed dentists of another 
state or of any territory or country when the same is performed, as 
clinicians, at meetings of organized dental societies, associations, 
colleges or similar dental organizations, or when such dentists appear 
in emergency cases upon the specific call of a dentist duly licensed to 
practice in this State; 

(6) The practice of dentistry by a person who is a graduate of a dental 
school or college approved by the North Carolina State Board of 
Dental Examiners and who is not licensed to practice dentistry in this 
State, when such person is the holder of a valid intern permit, or 
provisional license, issued to him by the North Carolina State Board 
of Dental Examiners pursuant to the terms and provisions of this 
Article, and when such practice of dentistry complies with the 
conditions of said intern permit, or provisional license; 

(7) Any act or acts performed by a dental hygienist when such act or acts 
are lawfully performed pursuant to the authority of Article 16 of this 
Chapter 90 or the rules and regulations of the Board promulgated 
thereunder; 

(8) Activity which would otherwise be considered the practice of dental 
hygiene performed by students enrolled in a school or college ap- 
proved by the Board in a board-approved dental hygiene program 
under the direct supervision of a dental hygienist or a dentist duly 
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licensed in North Carolina or qualified for the teaching of dentistry 
pursuant to the provisions of subdivision (3) above; 

(9) Any act or acts performed by an assistant to a dentist licensed to 
practice in this State when said act or acts are authorized and 
permitted by and performed in accordance with rules and regulations 
promulgated by the Board; 

(10) Dental assisting and related functions as a part of their instructions 
by students enrolled in a course in dental assisting conducted in this 
State and approved by the Board, when such functions are performed 
under the supervision of a dentist acting as a teacher or instructor 
who is either duly licensed in North Carolina or qualified for the 
teaching of dentistry pursuant to the provisions of subdivision (3) 
above; 

(11) The extraoral construction, manufacture, fabrication or repair of 
prosthetic dentures, bridges, appliances, corrective devices, or other 
structures designed or constructed as a substitute for a natural 
human tooth or teeth or as an aid in the treatment of the malposition 
or malformation of a tooth or teeth, by a person or entity not licensed 
to practice dentistry in this State, when the same is done or performed 
solely upon a written work order in strict compliance with the terms, 
provisions, conditions and requirements of G.S. 90-29.1 and 90-29.2. 

(12) The use of a dental x-ray machine in the taking of dental radiographs 
by a dental hygienist, certified dental assistant, or a dental assistant 
who can show evidence of satisfactory performance on an equivalency 
examination, recognized by the Board of Dental Examiners, based on 
seven hours of instruction in the production and use of dental x rays 
and an educational program of not less than seven hours in clinical 

dental radiology. 
(13) A dental assistant, or dental hygienist who shows evidence of 

education and training in Nitrous Oxide — Oxygen Inhalant Con- 

scious Sedation within a formal educational program may aid and 

assist a licensed dentist in the administration of Nitrous Oxide — 

Oxygen Inhalant Conscious Sedation. Any dental assistant who can 

show evidence of having completed an educational program recog- 

nized by the Board of not less than seven clock hours on Nitrous Oxide 

— Oxygen Inhalant Conscious Sedation may also aid and assist a 

licensed dentist in the administration of Nitrous Oxide — Oxygen 

Inhalant Conscious Sedation. Any dental hygienist or dental assistant 

who has been employed in a dental office where Nitrous Oxide — 

Oxygen Inhalant Conscious Sedation was utilized, and who can show 

evidence of performance and instruction of not less than one year 

prior to July 1, 1980, qualifies to aid and assist a licensed dentist in 

the administration of Nitrous Oxide — Oxygen Inhalant Conscious 

Sedation. 
(14) The operation of a nonprofit health care facility serving low-income 

populations and approved by the State Health Director or his desig- 

nee and approved by the North Carolina State Board of Dental 

Examiners. (1935, c. 66, s. 6; 1953, c. 564, s. 3; 1957, c. 592, s. 2; 1961, 

c 446.5. 2: 1965, c. 163, ss. 1, 2; 1971, c 755, s. 2; 1977, ¢ 368, 1979, 

Undecesse-c 1195 sce) 10) 15: 19910 c) 658, S: 17 c. G78 esco l 2: 

1997-481, ss. 5, 6; 2002-37, s. 8.) 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 469. 
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CASE NOTES 

Legislature May Regulate Practice. — 
The legislature has constitutional authority to 
regulate the practice of dentistry. State v. 
Hicks, 143 N.C. 689, 57 S.E. 441 (1907). 
Orthodontist Subject to Disciplinary Au- 

thority. — In determining that an orthodon- 
tist’s treatment of three patients constituted 
negligence in the practice of dentistry within 
the meaning of G.S. 90-41(a)(12), the Board 
was authorized, under Leahy v. North Carolina 
Bd. of Nursing, 346 N.C. 775, 488 S.E.2d 245 
(1997), to determine the appropriate standard 
of care for the orthodontist’s treatment of his 
patients without expert testimony from an 

orthodontist because (1) like all licensed den- 
tists, orthodontists were subject to the regula- 

tory and disciplinary authority of the Dental 
Board as it was statutorily composed under 
G.S. 90-29(a) and G.S. 90-41(a); (2) the express 
exclusion of the two members of the Board who 
were not licensed dentists, i.e., the dental hy- 
gienist and lay members, from participating in 
licensing issues under G.S. 90-22(b) strongly 
suggested that the General Assembly gave due 
consideration to the competence of the Board as 
composed to adjudicate disciplinary matters, 
and, thus, did not see fit to make any special 

provision for disciplinary actions involving 
orthontists; and (3) although Leahy overruled 
another case to the extent that it implied the 
standard of care in licensing board cases must 
be established by expert testimony, it did not 
empower a licensing board to base its findings 
or conclusions on facts outside the record and 
did not excuse an agency from its statutory 
obligation to find substantial evidence under 
G.S. 150B-51(b)(5), and thus, Leahy did not 

undermine a licensee’s right to seek meaningful 
judicial review of the board’s decision. Watkins 
v. N.C. State Bd. of Dental Exam’rs, 358 N.C. 
190, 593 S.E.2d 764 (2004). 
Dental Board to Determine Nurse Qual- 

ifications. — The Dental Board was the cor- 
rect agency to determine what kind of nurse 
qualified as a “lawfully qualified nurse” pursu- 
ant to subdivision (b)(6) of this section. Best v. 
North Carolina State Bd. of Dental Exmrs., 108 

N.C. App. 158, 423 S.E.2d 330 (1992), cert. 

denied, 333 N.C. 461, 428 S.E.2d 184 (1998). 
Dentists Held Not Employees of Federal 

Agency Within Meaning of Subdivision 
(c)(2). — Dentists in general practice who 
performed dental services under a federally 
financed program of the local school board that 
furnished dental treatment to medically indi- 
gent school children were not employees of a 
federal agency “in the discharge of their official 
duties” within the meaning of subdivision (c)(2) 
exempting such employees from statutory pro- 
visions regulating the practice of dentistry. In 
re Hawkins, 17 N.C. App. 378, 194 S.E.2d 540, 
cert. denied and appeal dismissed, 283 N.C. 
393; 196°S:Ei2d, 275; cert. denied? 4149Urs, 
1001, 9458S 4Ct. 350,38 lL. Hda2d 237 (Lots) 
The mere want of a license does not 

raise any inference of negligence. If an 
unlicensed dentist exercises the requisite skill 
and care in administering treatment to a pa- 
tient, he is not liable in damages for injury to 
the patient, merely because of his want of a 
license to practice dentistry. The failure to 
possess such license is immaterial on the ques- 
tion of due care. Grier v. Phillips, 230 N.C. 672, 
55 9.H.2d 485 (1949). 
Refusal to Treat as Negligent Practice of 

Dentistry. — Board of Dental Examiners was 
authorized to conclude that an orthodontist’s 
refusal to treat a patient due to nonpayment 
was the “practice of dentistry” under G.S. 90- 
29(b) and substantial evidence supported its 
finding that the refusal to treat breached a duty 
to the patient and thus constituted negligence 
in the practice of dentistry under G.S. 90- 
41(a)(12). Watkins v. N.C. State Bd. of Dental 
Exam’rs, 358 N.C. 190, 593 S.E.2d 764 (2004). 
Applied in Affordable Care, Inc. v. N.C. 

State Bd. of Dental Exam’rs, 153 N.C. App. 527, 
SU US he 2di52,( 2002). 

Cited in American Dental Servs., Inc. v. 

Fulp, 61.N-G. App; 59273015. F.2d 12151983); 
In re DeLancy, 67 N.C. App. 647, 313 S.E.2d 
880 (1984); Uicker v. North Carolina State Bd. 

of Dental Exmrs., 93 N.C. 295, 378 S.E.2d 45 

(1989); Woodlief v. North Carolina State Bd. of 
Dental "Exmrs, 104 N:C, App. 527407 Saved 
596 (1991); State v. Clemmons, 111 N.C. App. 
569, 433 S.E.2d 748 (1993). 

OPINIONS OF ATTORNEY GENERAL 

Regulation by Board of Dental Labora- 
tory Engaged in Acts Described in Subsec- 
tion (b). — The Board of Dental Examiners 
may not regulate a dental laboratory engaging 

in the acts described in subsection (b) so long as 
the laboratory is following the advertising and 
work order procedures established in §§ 90-29.1 

and 90-29.2. Opinion of Attorney General to 

Rep. W. S. Harris, 46 N.C.A.G. 203 (1977). 
Provision of Services to Dental Practice 

Based on Revenues of Practice or Dentist 
Prohibited. — An arrangement whereby a 
business entity provides services to a dental 
practice constitutes the unlawful practice of 
dentistry if payment to the business entity 
under such arrangement is based in whole or in 
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part on the revenues of the dental practice or Secretary/Treasurer, and Christine Lockwood, 
one or more individual dentists. See opinion of | Executive Director, N.C. State Board of Dental 
Attorney General to Stanley L. Fleming, Examiners, 1999 N.C. AG LEXIS 32 (9/3/99). 
D.D.S., President, Delma H. Kinlaw, D.D.S., 

§ 90-29.1. Extraoral services performed for dentists. 

Licensed dentists may employ or engage the services of any person, firm or 
corporation to construct or repair, extraorally, prosthetic dentures, bridges, or 
other replacements for a part of a tooth, a tooth, or teeth. A person, firm, or 
corporation so employed or engaged, when constructing or repairing such 
dentures, bridges, or replacements, exclusively, directly, and solely on the 
written work order of a licensed member of the dental profession as hereafter 
provided, and not for the public or any part thereof, shall not be deemed or 
considered to be practicing dentistry as defined in this Article. (1957, c. 592, s. 
Sloe ive 446..ss.3, 4; 1979; 2nd Sess.,.c. 1195,.s. 6.) 

§ 90-29.2. Requirements in respect to written work or- 
ders; penalty. 

(a) Any licensed dentist who employs or engages the services of any person, 
firm or corporation to construct or repair, extraorally, prosthetic dentures, 
bridges, orthodontic appliance, or other replacements, for a part of a tooth, a 

tooth or teeth, shall furnish such person, firm or corporation with a written 

work order on forms prescribed by the North Carolina State Board of Dental 
Examiners which shall contain: 

(1) The name and address of the person, firm, or corporation to which the 
work order is directed. 

(2) The patient’s name or identification number. If a number is used, the 

patient’s name shall be written upon the duplicate copy of the work 
order retained by the dentist. 

(3) The date on which the work order was written. 
(4) A description of the work to be done, including diagrams if necessary. 

(5) A specification of the type and quality of materials to be used. 

(6) The signature of the dentist and the number of his license to practice 

dentistry. 
(b) The person, firm or corporation receiving a work order from a licensed 

dentist shall retain the original work order and the dentist shall retain a 

duplicate copy thereof for inspection at any reasonable time by the North 

Carolina State Board of Dental Examiners or its duly authorized agents, for a 

period of two years in both cases. 
(c) If the person, firm or corporation receiving a written work order from a 

licensed dentist engages another person, firm or corporation (hereinafter 

referred to as “subcontractor”) to perform some of the services relative to such 

work order, he or it shall furnish a written subwork order with respect thereto 

on forms prescribed by the North Carolina State Board of Dental Examiners 

which shall contain: 
(1) The name and address of the subcontractor. 
(2) Anumber identifying the subwork order with the original work order, 

which number shall be endorsed on the work order received from the 

licensed dentist. 
(3) The date on which the subwork order was written. 

(4) A description of the work to be done by the subcontractor, including 

diagrams if necessary. 
(5) A specification of the type and quality of materials to be used. 

(6) The signature of the person, firm or corporation issuing the subwork 

order. 

267 



$90-29.3 CH. 90. MEDICINE, ALLIED OCCUPATIONS $90-29.4 

The subcontractor shall retain the subwork order and the issuer thereof 
shall retain a duplicate copy, attached to the work order received from the 
licensed dentist, for inspection by the North Carolina State Board of Dental 
Examiners or its duly authorized agents, for a period of two years in both cases. 

(d) Any licensed dentist who: 
(1) Employs or engages the services of any person, firm or corporation to 

construct or repair extraorally, prosthetic dentures, bridges, or other 
dental applhances without first providing such person, firm, or corpo- 
ration with a written work order; or 

(2) Fails to retain a duplicate copy of the work order for two years; or 
(3) Refuses to allow the North Carolina State Board of Dental Examiners 

to inspect his files of work orders 
is guilty of a Class 1 misdemeanor and the North Carolina State Board of 
Dental Examiners may revoke or suspend his license therefor. 

(e) Any such person, firm, or corporation, who: 
(1) Furnishes such services to any licensed dentist without first obtaining 

a written work order therefor from such dentist; or 
(2) Acting as a subcontractor as described in (c) above, furnishes such 

services to any person, firm or corporation, without first obtaining a 
written subwork order from such person, firm or corporation; or 

(3) Fails to retain the original work order or subwork order, as the case 
may be, for two years; or 

(4) Refuses to allow the North Carolina State Board of Dental Examiners 
or its duly authorized agents, to inspect his or its files of work orders 
or subwork orders shall be guilty of a Class 1 misdemeanor. (1961, c. 
446, s. 5; 1993, c. 539, ss. 617, 618; 1994, Hx: Sess., c. 24> smi4atee) 

§ 90-29.3. Provisional license. 

(a) The North Carolina State Board of Dental Examiners shall, subject to its 
rules and regulations, issue a provisional license to practice dentistry to any 
person who is licensed to practice dentistry anywhere in the United States or 
in any country, territory or other recognized jurisdiction, if the Board shall 
determine that said licensing jurisdiction imposed upon said person require- 
ments for licensure no less exacting than those imposed by this State. A 
provisional licensee may engage in the practice of dentistry only in strict 
accordance with the terms, conditions and limitations of his license and with 
the rules and regulations of the Board pertaining to provisional license. 

(b) A provisional license shall be valid until the date of the announcement of 
the results of the next succeeding Board examination of candidates for 
licensure to practice dentistry in this State, unless the same shall be earlier 
revoked or suspended by the Board. 

(c) No person who has failed an examination conducted by the North 
Carolina State Board of Dental Examiners shall be eligible to receive a 
provisional license. 

(d) Any person desiring to secure a provisional license shall make applica- 
tion therefor in the manner and form prescribed by the rules and regulations 
of the Board and shall pay the fee prescribed in G.S. 90-39 of this Article. 

(e) A provisional licensee shall be subject to those various disciplinary 
measures and penalties set forth in G.S. 90-41 upon a determination of the 
Board that said provisional licensee has violated any of the terms or provisions 
of this Article. (1969, c. 804, s. 1.) 

§ 90-29.4. Intern permit. 

The North Carolina State Board of Dental Examiners may, in the exercise of 
the discretion of said Board, issue to a person who is not licensed to practice 
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dentistry in this State and who is a graduate of a dental school, college, or 
institution approved by said Board, an intern permit authorizing such person 
to practice dentistry under the supervision or direction of a dentist duly 
licensed to practice in this State, subject to the following particular conditions: 

(1) An intern permit shall be valid for no more than one year from the date 
of issue thereof; provided, however, that the Board may, in its 
discretion, renew such permit for not more than five additional 
one-year periods; and, provided, further, that no person shall be 
eranted an intern permit or intern permits embracing or covering an 
aggregate time span of more than 72 calendar months; 

(2) The holder of a valid intern permit may practice dentistry only under 
the supervision or direction of one or more dentists duly licensed to 
practice in this State; 

(3) The holder of a valid intern permit may practice dentistry only (i) as 
an employee in a hospital, sanatorium, or a like institution which is 
licensed or approved by the State of North Carolina and approved by 
the North Carolina State Board of Dental Examiners; (11) as an 
employee of a nonprofit health care facility serving low-income popu- 
lations and approved by the State Health Director or his designee and 
approved by the North Carolina State Board of Dental Examiners; or 
(iii) as an employee of the State of North Carolina or an agency or 
political subdivision thereof, or any other governmental entity within 
the State of North Carolina, when said employment is approved by 
the North Carolina State Board of Dental Examiners; 

(4) The holder of a valid intern permit shall receive no fee or fees or 
compensation of any kind or nature for dental services rendered by 
him other than such salary or compensation as might be paid to him 
by the entity specified in subdivision (3) above wherein or for which 
said services are rendered; 

(5) The holder of a valid intern permit shall not, during the term of said 
permit or any renewal thereof, change the place of his internship 
without first securing the written approval of the North Carolina 
State Board of Dental Examiners; 

(6) The practice of dentistry by the holder of a valid intern permit shall be 
strictly limited to the confines of and to the registered patients of the 
hospital, sanatorium or institution to which he is attached or to the 
persons officially served by the governmental entity by whom he is 
employed; 

(7) Any person seeking an intern permit shall first file with the North 
Carolina State Board of Dental Examiners such papers and docu- 
ments as are required by said Board, together with the application fee 
authorized by G.S. 90-39. A fee authorized by G.S. 90-39 shall be paid 
for any renewal of said intern permit. Such person shall further 
supply to the Board such other documents, materials or information 

as the Board may request; 
(8) Any person seeking an intern permit or who is the holder of a valid 

intern permit shall comply with such limitations as the North 

Carolina State Board of Dental Examiners may place or cause to be 

placed, in writing, upon such permit, and shall comply with such rules 

and regulations as the Board might promulgate relative to the 

issuance and maintenance of said permit in the practice of dentistry 

relative to the same; 
(9) The holder of an intern permit shall be subject to the provisions of G.S. 

90-41. (1971, c. 755, s. 3; 1997-481, s. 7; 2002-37, s. 10.) 
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§ 90-29.5. Instructor’s license. 

(a) The Board may issue an instructor’s license to a person who is not 
otherwise licensed to practice dentistry in this State if the person meets both 
of the following conditions: 

(1) Is licensed to practice dentistry anywhere in the United States or in 
any country, territory, or other recognized jurisdiction. 

(2) Has met or been approved under the credentialing standards of a 
dental school or an academic medical center with which the person is 
to be affiliated; such dental school or academic medical center shall be 
accredited by the American Dental Association’s Commission on 
Accreditation or the Joint Commission on Accreditation of Health 
Care Organizations. 

(b) The holder of an instructor’s license may teach and practice dentistry: 
(1) In or on behalf of a dental school or college offering a doctoral degree 

in dentistry operated and conducted in this State and approved by the 
North Carolina State Board of Dental Examiners; 

(2) In connection with an academic medical center; and 
(3) At any teaching hospital adjacent to a dental school or an academic 

medical center. 
(c) Application for an instructor’s license shall be made in accordance with 

the rules of the North Carolina State Board of Dental Examiners. On or after 
January 1, 2003, all dentists previously practicing under G.S. 90-29(c)(3) shall 
be granted an instructor’s license upon application to the Board and payment 
of the required fee. The holder of an instructor’s license shall be subject to the 
provisions of this Article. (1979, 2nd Sess., c. 1195, s. 11; 2002-37, s. 7.) 

§ 90-30. Examination and licensing of applicants; qualifi- 
cations; causes for refusal to grant license; 
void licenses. 

(a) The North Carolina State Board of Dental Examiners shall grant 
licenses to practice dentistry to such applicants who are graduates of a 
reputable dental institution, who, in the opinion of a majority of the Board, 
shall undergo a satisfactory examination of proficiency in the knowledge and 
practice of dentistry, subject, however, to the further provisions of this section 
and of the provisions of this Article. 

The applicant for a license to practice dentistry shall be of good moral 
character, at least 18 years of age at the time the application is filed. The 
application for a dental license shall be made to the Board in writing and shall 
be accompanied by evidence satisfactory to the Board that the applicant is a 
person of good moral character, has an academic education, the standard of 
which shall be determined by the Board; that the applicant is a graduate of and 
has a diploma from a reputable dental college or the dental department of a 
reputable university or college recognized, accredited and approved as such by 
the Board; and that the applicant has passed a clinical licensing examination, 
the standard of which shall be determined by the Board. 

The North Carolina State Board of Dental Examiners is authorized to 
conduct both written or oral and clinical examinations or to accept the results 
of other Board-approved regional or national independent third-party clinical 
examinations that shall include procedures performed on human subjects as 
part of the assessment of restorative clinical competencies and that are 
determined by the Board to be of such character as to thoroughly test the 
qualifications of the applicant, and may refuse to grant a license to any person 
who, in its discretion, is found deficient in the examination. The Board may 
refuse to grant a license to any person guilty of cheating, deception or fraud 
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during the examination, or whose examination discloses to the satisfaction of 
the Board, a deficiency in academic or clinical education. The Board may 
employ such dentists found qualified therefor by the Board, in examining 
applicants for licenses as it deems appropriate. 

The North Carolina State Board of Dental Examiners may refuse to grant a 
license to any person guilty of a crime involving moral turpitude, or gross 
immorality, or to any person addicted to the use of alcoholic liquors or narcotic 
drugs to such an extent as, in the opinion of the Board, renders the applicant 
unfit to practice dentistry. 
Any license obtained through fraud or by any false representation shall be 

void ab initio and of no effect. 
(b) The Department of Justice may provide a criminal record check to the 

North Carolina State Board of Dental Examiners for a person who has applied 
for a license through the Board. The Board shall provide to the Department of 
Justice, along with the request, the fingerprints of the applicant, any addi- 
tional information required by the Department of Justice, and a form signed by 
the applicant consenting to the check of the criminal record and to the use of 
the fingerprints and other identifying information required by the State or 
national repositories. The applicant’s fingerprints shall be forwarded to the 
State Bureau of Investigation for a search of the State’s criminal history record 
file, and the State Bureau of Investigation shall forward a set of the finger- 
prints to the Federal Bureau of Investigation for a national criminal history 
check. The Board shall keep all information pursuant to this subsection 
privileged, in accordance with applicable State law and federal guidelines, and 
the information shall be confidential and shall not be a public record under 
Chapter 132 of the General Statutes. 

The Department of Justice may charge each applicant a fee for conducting 
the checks of criminal history records authorized by this subsection. (1935, c. 
ae lec. Yous. 4: 1981, ¢. 7ol, s. 5; 2002-147, 5. 7; 2005-366, s: lL) 

Editor’s Note. — Session Laws 2002-147, s. 

15, provides: “If the Private Security Officer 
Employment Standards Act of 2002 [S. 2238, 
107th Cong. (2002)] is enacted by the United 
States Congress, the State of North Carolina 
declines to participate in the background check 
system authorized by that act as a result of the 
enactment of this act.” 

Effect of Amendments. — Session Laws 
2005-366, s. 1, effective September 8, 2005, in 

subsection (a), in the second paragraph, in- 
serted “for a license to practice dentistry” near 
the beginning of the first sentence and deleted 
“for examination” preceding “is filed” at the end 

of the first sentence, inserted “for a dental 

license” near the beginning of the second sen- 
tence, substituted “the applicant” for “he” in the 
middle of the second sentence, and added “and 

that the applicant ... by the Board.” at the end 
of the second sentence; in the third paragraph, 
inserted “or to accept ..the Board to be” in the 
first sentence, inserted “a” preceding “license to 
any person,” and substituted “in the examina- 
tion. The Board may refuse to grant a license” 
for “in said examination” at the end of the first 
sentence, and inserted “or clinical” at the end of 

the second sentence; and made minor stylistic 
and punctuation changes. 

CASE NOTES 

Mandamus to Procure License. — Under 
former G.S. 6631 of the Consolidated Statutes 
it was held that the courts could not by a 
mandamus compel the Board of Dental Exam- 
iners to certify contrary to what they had 
declared to be true. If the Board refused to 
examine an applicant, upon his compliance 
with the regulations, the court could by man- 
damus compel them to examine him, but not to 

issue him a certificate, when the preliminary 

qualification required by law, that the applicant 
should be found proficient and competent by 
the Examining Board, was lacking. Burton v. 

Furman, 115 N.C. 166, 20 S.E. 443 (1894): 

Loughran v. City of Hickory, 129 N.C. 281, 40 
S.E. 46 (1901); Ewbank v. Turner, 134 N.C. 77, 
46 S.E. 508 (1903). 
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§ 90-30.1. Standards for general anesthesia and enteral 
and parenteral sedation; fees authorized. 

The North Carolina Board of Dental Examiners may establish by regulation 
reasonable education, training, and equipment standards for safe administra- 
tion and monitoring of general anesthesia and enteral and parenteral sedation 
for outpatients in the dental setting. Regulatory standards may include a 
permit process for general anesthesia and enteral and parenteral sedation by 
dentists. The requirements of any permit process adopted under the authority 
of this section shall include provisions that will allow a dentist to qualify for 
continued use of enteral sedation, if he or she is licensed to practice dentistry 
in North Carolina and shows the Board that he or she has been utilizing 
enteral sedation in a competent manner for the five years preceding January 
1, 2002, and his or her office facilities pass an on-site examination and 
inspection by qualified representatives of the Board. For purposes of this 
section, oral premedication administered for minimal sedation (anxiolysis) 
shall not be included in the definition of enteral sedation. In order to provide 
the means of regulating general anesthesia and enteral and parenteral 
sedation, including examination and inspection of dental offices involved, the 
Board may charge and collect fees established by its rules for each permit 
application, each annual permit renewal, and each office inspection in an 
amount not to exceed the maximum fee amounts set forth in G.S. 90-39. (1987 
(Reg. Sess., 1988), c. 1073; 1989, c. 648; 1989 (Res: Sess., 1990), ce l0Gbme: 
12(a); 1995 (Reg. Sess., 1996), c. 584, s. 2; 2001-511, s. 1.) 

§ 90-31. Annual renewal of licenses. 

The laws of North Carolina now in force, having provided for the annual 
renewal of any license issued by the North Carolina State Board of Dental 
Examiners, it is hereby declared to be the policy of this State, that all licenses 
heretofore issued by the North Carolina State Board of Dental Examiners or 
hereafter issued by said Board are subject to annual renewal and the exercise 
of any privilege granted by any license heretofore issued or hereafter issued by 
the North Carolina State Board of Dental Examiners is subject to the issuance 
ou or before the first day of January of each year of a certificate of renewal of 
icense. 
On or before the first day of January of each year, each dentist engaged in 

the practice of dentistry in North Carolina shall make application to the North 
Carolina State Board of Dental Examiners and receive from said Board, 
subject to the further provisions of this section and of this Article, a certificate 
of renewal of said license. 

The application shall show the serial number of the applicant’s license, his 
full name, address and the county in which he has practiced during the 
preceding year, the date of the original issuance of license to said applicant and 
such other information as the said Board from time to time may prescribe, at 
least six months prior to January 1 of any year. 

If the application for such renewal certificate, accompanied by the fee 
required by this Article, is not received by the Board before January 31 of each 
year, an additional fee shall be charged for renewal certificate. The maximum 
penalty fee for late renewal is set forth in G.S. 90-39. If such application, 
accompanied by the renewal fee, plus the additional fee, is not received by the 
Board before March 31 of each year, every person thereafter continuing to 
practice dentistry without having applied for a certificate of renewal shall be 
cuilty of the unauthorized practice of dentistry and shall be subject to the 
penalties prescribed by G.S. 90-40. (1935, c. 66, s. 8; 1953, c. 564, s. 5; 1961, c. 
A46..8..0; 1971, c 7504s) 5% 095d Res, Sess, 1996) sc. 584cu0") 
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§ 90-31.1. Continuing education courses required. 

All dentists licensed under G.S. 90-30 shall be required to attend Board- 
approved courses of study in subjects relating to dentistry. The Board shall 
have authority to consider and approve courses, or providers of courses, to the 
end that those attending will gain (i) information on existing and new methods 
and procedures used by dentists, (ii) information leading to increased safety 
and competence in their dealings with patients and staff, and (iii) information 
on other matters, as they develop, that are of continuing importance to the 
practice of dentistry. The Board shall determine the number of hours of study 
within a particular period and the nature of course work required. The Board 
may provide exemptions or waivers from continuing education requirements 
where dentists are receiving alternate learning experiences or where they have 
limited practices. The Board shall by regulation define circumstances for 
exemptions or waivers for dentists who are involved in dental education or 
training pursuits where they gain experiences equivalent to formal continuing 
education courses, for those who have reached an advanced age and are 
semiretired or have otherwise voluntarily restricted their practices in volume 
and scope, and for such other situations as the Board in its discretion may 
determine meet the purposes of this section. (1993, c. 307, s. 1.) 

§ 90-32. Contents of original license. 

The original license granted by the North Carolina State Board of Dental 
Examiners shall bear a serial number, the full name of the applicant, the date 
of issuance and shall be signed by the president and the majority of the 
members of the said Board and attested by the seal of said Board and the 
secretary thereof. The certificate of renewal of license shall bear a serial 
number which need not be the serial number of the original license issued, the 
full name of the applicant and the date of issuance. (1935, c. 66, s. 8.) 

§ 90-33. Displaying license and current certificate of re- 
newal. 

The license and the current certificate of renewal of license to practice 
dentistry issued, as herein provided, shall at all times be displayed in a 
conspicuous place in the office of the holder thereof and whenever requested 
the license and the current certificate of renewal shall be exhibited to or 
produced before the North Carolina State Board of Dental Examiners or to its 
authorized agents. (1935, c. 66, s. 8.) 

§ 90-34. Refusal to grant renewal of license. 

For nonpayment of fee or fees required by this Article, for failure to comply 
with continuing education requirements adopted by the Board under the 
authority of G.S. 90-31.1, or for violation of any of the terms or provisions of 
G.S. 90-41 concerning disciplinary actions, the North Carolina State Board of 
Dental Examiners may refuse to issue a certificate for renewal of license. As 
used in this section, the term “license” includes license, provisional license or 
Meoumepenmit.(19G5,C¥60,.s.6; L971. c. 755,,su 6; 1993. c: 307, s. 2.) 

§ 90-35. Duplicate licenses. 

When a person is a holder of a license to practice dentistry in North Carolina 
or the holder of a certificate of renewal of license, he may make application to 
the North Carolina State Board of Dental Examiners for the issuance of a copy 
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or a duplicate thereof accompanied by a fee that shall not exceed the maximum 

fee for a duplicate license or certificate set forth in G.S. 90-39. Upon the filing 

of the application and the payment of the fee, the said Board shall issue a copy 

or duplicate. (1935, c. 66, s. 8; 1961, c. 446, s. 7; 1995 (Reg. Sess., 1996), c. 584, 

s. 4.) 

§ 90-36. Licensing practitioners of other states. 

(a) The North Carolina State Board of Dental Examiners may issue a 
license by credentials to an applicant who has been licensed to practice 
dentistry in any state or territory of the United States if the applicant produces 
satisfactory evidence to the Board that the applicant has the required 
education, training, and qualifications, is in good standing with the licensing 
jurisdiction, has passed satisfactory examinations of proficiency in the knowl- 
edge and practice of dentistry as determined by the Board, and meets all other 
requirements of this section and rules adopted by the Board. The Board may 
conduct examinations and interviews to test the qualifications of the applicant 
and may require additional information that would affect the applicant's 
ability to render competent dental care. The Board may, in its discretion, 
refuse to issue a license by credentials to an applicant who the Board 
determines is unfit to practice dentistry. 

(b) The applicant for licensure by credentials shall be of good moral 
character and shall have graduated from and have a DDS or DMD degree from 
a program of dentistry in a school or college accredited by the Commission on 
Dental Accreditation of the American Dental Association and approved by the 
Board. 

(c) The applicant must meet all of the following conditions: 
(1) Has been actively practicing dentistry, as defined in G.S. 90-29(b)(1) 

through (b)(9), for a minimum of five years immediately preceding the 
date of application. 

(2) Has not been the subject of final or pending disciplinary action in the 
military, in any state or territory in which the applicant is or has ever 
been licensed to practice dentistry, or in any state or territory in which 
the applicant has held any other professional license. 

(3) Presents evidence that the applicant has no felony convictions and 
that the applicant has no other criminal convictions that would affect 
the applicant’s ability to render competent dental care. 

(4) Has not failed an examination conducted by the North Carolina State 
Board of Dental Examiners. 

(d) The applicant for licensure by credentials shall submit an application to 
the North Carolina State Board of Dental Examiners, the form of which shall 
be determined by the Board, pay the fee required by G.S. 90-39, successfully 
complete examinations in Jurisprudence and Sterilization and Infection Con- 
trol, and meet the criteria or requirements established by the Board. 

(e) The holder of a license issued under this section shall establish a practice 
location and actively practice dentistry, as defined in G.S. 90-29(b) (1) through 
(b) (9) , in North Carolina within one year from the date the license is issued. 
The license issued under this section shall be void upon a finding by the Board 
that the licensee fails to limit the licensee’s practice to North Carolina or that 
the licensee no longer actively practices dentistry in North Carolina. (1935, c. 
66,0. 05 19 7lece ones: (19 ne (oles. Go20027 4.7 ac.) 

Cross References. — As to licensure by 
credentials, generally, see G.S. 90-224.1. 

274 



$90-37 ART. 2. DENTISTRY $90-37.1 

§ 90-37. Certificate issued to dentist moving out of State. 

Any dentist duly licensed by the North Carolina State Board of Dental 
Examiners, desiring to move from North Carolina to another state, territory or 
foreign country, if a holder of a certificate of renewal of license from said Board, 
upon application to said Board and the payment to it of the fee in this Article 
provided, shall be issued a certificate showing his full name and address, the 
date of license originally issued to him, the date and number of his renewal of 
license, and whether any charges have been filed with the Board against him. 
The Board may provide forms for such certificate, requiring such additional 
information as it may determine proper. (1935, c. 66, s. 10.) 

§ 90-37.1. Limited volunteer dental license. 

(a) The North Carolina State Board of Dental Examiners may issue to an 
applicant a “Limited Volunteer Dental License” to practice dentistry only in 
nonprofit health care facilities serving low-income populations in the State. 
Holders of a limited volunteer dental license may volunteer their professional 
services, without compensation, only for the purpose of helping to meet the 
dental health needs of these persons served by these facilities. The Board may 
issue a limited license to an applicant under this section who: 

(1) Has an out-of-state current or expired license, or an expired license in 
this State, or is authorized to treat veterans or personnel enlisted in 
the United States armed services; and 

(2) Has actively practiced dentistry, as defined in G.S. 90-29(b)(1) through 
(b)(9), within the past five years. 

(b) The limited license may be issued to an applicant who produces 
satisfactory evidence to the Board that the applicant has the required 
education, training, and qualifications; is in good standing with the licensing 
jurisdiction; has passed satisfactory examinations of proficiency in the knowl- 
edge and practice of dentistry as determined by the Board; and meets all other 
requirements of this section and rules adopted by the Board. The Board may 
conduct examinations and interviews to test the qualifications of the applicant 
and may require additional information that would affect the applicant’s 
ability to render competent dental care. The Board may, in its discretion, 
refuse to issue a “limited volunteer dental license” to an applicant who the 
Board determines is unfit to practice dentistry. 

(c) The applicant shall be of good moral character and shall have graduated 
from and have a DDS or DMD degree from a program of dentistry in a school 
or college accredited by the Commission on Dental Accreditation of the 
American Dental Association and approved by the Board. 

(d) The applicant shall meet all of the following conditions: 
(1) Show that the applicant has actively practiced dentistry, as defined in 

G.S. 90-29(b)(1) through (b)(9), for a minimum of five years. 
(2) Show that the applicant has not been the subject of final or pending 

disciplinary action in any state in which the applicant has ever been 
licensed to practice dentistry or in any state in which the applicant 
has held any other professional license. 

(3) Present evidence that the applicant has no felony convictions and that 
the applicant has no other criminal convictions that would affect the 
applicant’s ability to render competent care. 

(4) Present evidence that the applicant has no pending Veterans Admin- 
istration or military disciplinary actions or any history of such 
disciplinary action. 

(5) Show that the applicant has not failed an examination conducted by 
the North Carolina State Board of Dental Examiners. 
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(e) The applicant shall submit an application, the form of which shall be 

determined by the Board, pay the fee required under G.S. 90-39, and 

successfully complete examinations in Jurisprudence and Sterilization and 

Infection Control. The Board may charge and collect fees for license application 

and annual renewal as required under G.S. 90-39, except that credentialing 

fees applicable under G.S. 90-39(13) are waived for holders of a limited 

volunteer dental license. 
(f) Holders of a limited volunteer dental license shall comply with the 

continuing dental education requirements adopted by the Board including 

CPR training. 
(g) The holder of a limited license under this section who practices dentistry 

other than as authorized in this section shall be guilty of a Class 1 misde- 

meanor with each day’s violation constituting a separate offense. Upon proof of 
practice other than as authorized in this section, the Board may suspend or 
revoke the limited license after notice to the licensee. For violations of the 

dental practice act or rules adopted under the act that are applicable to a 

limited license practice, the Board has the same authority to investigate and 

impose sanctions on limited license holders as it has for those holding an 

unlimited license. 
(h) The Board shall maintain a nonexclusive list of nonprofit health care 

facilities serving the dental health needs of low-income populations in the 
State. Upon request, the Board shall consider adding other facilities to the list. 

(i) The Board may adopt rules in accordance with Chapter 150B of the 
General Statutes to implement this section. (2002-37, s. 4.) 

Cross References. — As to dental providers 
for problem access areas, see G.S. 130A-367. 

§ 90-38. Licensing former dentists who have moved back 
into State or resumed practice. 

Any person who shall have been licensed by the North Carolina State Board 
of Dental Examiners to practice dentistry in this State who shall have retired 
from practice or who shall have moved from the State and shall have returned 
to the State, may, upon a satisfactory showing to said Board of his proficiency 
in the profession of dentistry and his good moral character during the period 
of his retirement, be granted by said Board a license to resume the practice of 
dentistry upon making application to the said Board in such form as it may 
require. The license to resume practice, after issuance thereof, shall be subject 
to all the provisions of this Article. (1935, c. 66, s. 11; 1953, c. 564, s. 2.) 

CASE NOTES 

This section is constitutional and valid 
as an exercise of the police power of the State 
for the good and welfare of the people. Allen v. 
Carr, 210"N.Cx513, 187°S:5. 809: (1936): 
And its provisions bear alike upon all 

classes of persons referred to. Hence the 
requirement made by the Board that the plain- 
tiff make to it a satisfactory showing of his 
proficiency in the profession of dentistry is no 
discrimination against the plaintiff. Allen v. 
Carr, 210" NC. 513,187 5.6. 809) (1936). 
Mandamus will not lie to control the 

decision of the Board in the exercise of its 
discretionary power under this section, the ex- 
tent of mandamus in such cases being limited 

to compelling the exercise of the discretionary 
power, but not controlling the decision reached 
in its exercise. Allen v. Carr, 210 N.C. 513, 187 

SS. 309)(1936). 
Licensed Dentist Removing from State 

Must Take Second Examination upon Re- 
turn. — A dentist licensed by the State Board 
of Dental Examiners, who thereafter moves 
from this State and practices his profession 
successively in other states, upon examination 
and license by them, and then returns to this 
State, must obtain a license to resume practice 
here by passing a second examination by the 
State Board of Dental Examiners, although 
such dentist has continuously practiced den- 
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tistry since he was first licensed by the State 
Board. Allen v. Carr, 210 N.C. 513, 187 S.E. 809 
(1936). 

§ 90-39. Fees. 

In order to provide the means of carrying out and enforcing the provisions of 
this Article and the duties devolving upon the North Carolina State Board of 
Dental Examiners, it is authorized to charge and collect fees established by its 
rules not exceeding the following: 

(1) Each application for general dentistry license ................... $1,200 
(2) Each general dentistry license renewal, which fee shall be annually 

fixed by the Board and not later than November 30 of each year it 
shall give written notice of the amount of the renewal fee to each 
dentist licensed to practice in this State by mailing such notice to the 
last address of record with the Board of each such dentist ... 600.00 

(2a) Penalty for late renewal of any license or permit .............. 100.00 
Se enenrovisiomaliltcense: .p4a9,.c00). 12h oko Oe Aids eos we Sea 300.00 
(fetachintern permit or renewal thereof .......6.000... 620s... 48.00: 500.00 
(5) Each certificate of license to a resident dentist desiring to change to 

Pameume testa vCuORELEIIG | Olivet cee flies Akt te! ity Ae ctl hESC A 75.00 
(6) Repealed by Session Laws 1995, (Reg. Sess., 1996), c. 584, s. 1. 
(7) Each license to resume the practice issued to a dentist who has retired 

Pomel csreburned Or LOIS Stale m9 asad. sissies da den besa. ius 500.00 
(8) Each instructor’s license or renewal thereof ..................... 500.00 
(9) With each renewal of a dentistry license, an annual fee to help fund 

special peer review organizations for impaired dentists ....... 100.00 
(10) Each duplicate of any license, permit, or certificate issued by the 

EXONS! 55 oe Sede eerie ee TAS BS OM An OD eae ee ee 00 
(11) Each office inspection for general anesthesia and parenteral sedation 

[QB OTISiw eG hha bagdt ome LR eR COM MOAT ier Ao eS PD 750.00 
(12) Each general anesthesia and parenteral sedation permit application 

Wiamie WEN cu eOls Derm sender teriesen Tere oihors, th fly dence Ek Jue lve 100.00 
(13) Each application for license by credentials ................... 3,000.00 
(14) Each application for limited volunteer dental license ......... 200.00 
(15) Each hmited volunteer dental license annual renewal ........ 50.00. 

Mo sac oO owl 4, 1953, c. 964, Ss. bol96iircr446, 6. 8; 1965,.c2 163, sx 3; 19715 
Co eo logo. 2nd ess:;-cell 956: 12) 1987, c. 555, s. 1; 1993; c.420,s. 1; 
1995 (Reg. Sess., 1996), c. 584, s. 1; 2002-37, s. 5; 2003-348, s. 1; 2005-366, s. 
2.) 

Effect of Amendments. — Session Laws — substituted “license” for “examination” in sub- 

2005-366, s. 2, effective September 8, 2005, division (1). 

§ 90-40. Unauthorized practice; penalty. 

If any person shall practice or attempt to practice dentistry in this State 
without first having passed the examination and obtained a license from the 
North Carolina Board of Dental Examiners or having obtained a provisional 
license from said Board; or if he shall practice dentistry after March 31 of each 
year without applying for a certificate of renewal of license, as provided in G.S. 
90-31; or shall practice or attempt to practice dentistry while his license is 
revoked, or suspended, or when a certificate of renewal of license has been 
refused; or shall violate any of the provisions of this Article for which no 
specific penalty has been provided; or shall practice or attempt to practice, 
dentistry in violation of the provisions of this Article; or shall practice dentistry 
under any name other than his own name, said person shall be guilty of a Class 

201 



$90-40.1 CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-41 

1 misdemeanor. Each day’s violation of this Article shall constitute a separate 

offense. (1935, c. 66, s. 13; 1953, c. 564, s. 6; 1957, c. 592, s. 4; 1965, c. 163, s. 

6; 1969, c. 804, s. 2; 1993, c. 539, s. 619; 1994, Ex. Sess., c. 24, s. 14(c).) 

CASE NOTES 

Conviction Held Proper. — The legisla- Applied in Affordable Care, Inc. v. N.C. 

ture has constitutional authority to regulate State Bd. of Dental Exam’rs, 153 N.C. App. 527, 

the practice of dentistry, and a conviction for 571 S.E.2d 52 (2002). 

violating former law of similar import was held Cited in Grier v. Phillips, 230 N.C. 672, 55 

proper. State v. Hicks, 143 N.C. 689,57S.E.441  S.E.2d 485 (1949); State v. Page, 32 N.C. App. 

GISO7)3 478, 232 S.E.2d 460 (1977). 

§ 90-40.1. Enjoining unlawful acts. 

(a) The practice of dentistry by any person who has not been duly licensed 
so as to practice or whose license has been suspended or revoked, or the doing, 
committing or continuing of any of the acts prohibited by this Article by any 
person or persons, whether licensed dentists or not, is hereby declared to be 
inimical to public health and welfare and to constitute a public nuisance. The 
Attorney General for the State of North Carolina, the district attorney of any 
of the superior courts, the North Carolina State Board of Dental Examiners in 
its own name, or any resident citizen may maintain an action in the name of 
the State of North Carolina to perpetually enjoin any person from so unlaw- 
fully practicing dentistry and from the doing, committing or continuing of such 
unlawful act. This proceeding shall be in addition to and not in lieu of criminal 
prosecutions or proceedings to revoke or suspend licenses as authorized by this 
Article. 

(b) In an action brought under this section the final judgment, if in favor of 
the plaintiff, shall perpetually restrain the defendant or defendants from the 
commission or continuance of the act or acts complained of. A temporary 
injunction to restrain the commission or continuance thereof may be granted 
upon proof or by affidavit that the defendant or defendants have violated any 
of the laws or statutes applicable to unauthorized or unlawful practice of 
dentistry. The provisions of the statutes or rules relating generally to injunc- 
tions as provisional remedies in actions shall apply to such a temporary 
injunction and the proceedings thereunder. 

(c) The venue for actions brought under this section shall be the superior 
court of any county in which such acts constituting unlicensed or unlawful 
practice of dentistry are alleged to have been committed or in which there 
appear reasonable grounds to believe that they will be committed or in the 
county where the defendants in such action reside. 

(d) The plaintiff in such action shall be entitled to examination of the 
adverse party and witnesses before filing complaint and before trial in the 
same manner as provided by law for the examination of the parties. (1957, c. 
D027 ee Lo (omCn a (woe) 

§ 90-41. Disciplinary action. 

(a) The North Carolina State Board of Dental Examiners shall have the 
power and authority to (i) Refuse to issue a license to practice dentistry; (11) 
Refuse to issue a certificate of renewal of a license to practice dentistry; (111) 
Revoke or suspend a license to practice dentistry; and (iv) Invoke such other 
disciplinary measures, censure, or probative terms against a licensee as it 
deems fit and proper; 
in any instance or instances in which the Board is satisfied that such applicant 
or licensee: 
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(1) Has engaged in any act or acts of fraud, deceit or misrepresentation in 
obtaining or attempting to obtain a license or the renewal thereof; 

(2) Is a chronic or persistent user of intoxicants, drugs or narcotics to the 
extent that the same impairs his ability to practice dentistry; 

(3) Has been convicted of any of the criminal provisions of this Article or 
has entered a plea of guilty or nolo contendere to any charge or 
charges arising therefrom; 

(4) Has been convicted of or entered a plea of guilty or nolo contendere to 
any felony charge or to any misdemeanor charge involving moral 
turpitude; 

(5) Has been convicted of or entered a plea of guilty or nolo contendere to 
any charge of violation of any state or federal narcotic or barbiturate 
law; 

(6) Has engaged in any act or practice violative of any of the provisions of 
this Article or violative of any of the rules and regulations promul- 
gated and adopted by the Board, or has aided, abetted or assisted any 
other person or entity in the violation of the same; 

(7) Is mentally, emotionally, or physically unfit to practice dentistry or is 
afflicted with such a physical or mental disability as to be deemed 
dangerous to the health and welfare of his patients. An adjudication of 
mental incompetency in a court of competent jurisdiction or a deter- 
mination thereof by other lawful means shall be conclusive proof of 
unfitness to practice dentistry unless or until such person shall have 
been subsequently lawfully declared to be mentally competent; 

(8) Has conducted in-person solicitation of professional patronage or has 
employed or procured any person to conduct such solicitation by 
personal contact with potential patients, except to the extent that 
informal advice may be permitted by regulations issued by the Board 
of Dental Examiners; 

(9) Has permitted the use of his name, diploma or license by another 
person either in the illegal practice of dentistry or in attempting to 
fraudulently obtain a license to practice dentistry; 

(10) Has engaged in such immoral conduct as to discredit the dental 
profession; 

(11) Has obtained or collected or attempted to obtain or collect any fee 
through fraud, misrepresentation, or deceit; 

(12) Has been negligent in the practice of dentistry; 
(13) Has employed a person not licensed in this State to do or perform any 

act or service, or has aided, abetted or assisted any such unlicensed 
person to do or perform any act or service which under this Article or 
under Article 16 of this Chapter, can lawfully be done or performed 
only by a dentist or a dental hygienist licensed in this State; 

(14) Is incompetent in the practice of dentistry; 
(15) Has practiced any fraud, deceit or misrepresentation upon the public 

or upon any individual in an effort to acquire or retain any patient or 
patients; 

(16) Has made fraudulent or misleading statements pertaining to his 
skill, knowledge, or method of treatment or practice; 

(17) Has committed any fraudulent or misleading acts in the practice of 
dentistry; 

(18) Has, directly or indirectly, published or caused to be published or 
disseminated any advertisement for professional patronage or busi- 
ness which is untruthful, fraudulent, misleading, or in any way 
inconsistent with rules and regulations issued by the Board of Dental 
Examiners governing the time, place, or manner of such advertise- 
ments; 
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(19) Has, in the practice of dentistry, committed an act or acts constituting 

malpractice; 
(20) Repealed by Session Laws 1981, c. 751, s. 7. 
(21) Has permitted a dental hygienist or a dental assistant in his employ 

or under his supervision to do or perform any act or acts violative of 
this Article, or of Article 16 of this Chapter, or of the rules and 
regulations promulgated by the Board; 

(22) Has wrongfully or fraudulently or falsely held himself out to be or 
represented himself to be qualified as a specialist in any branch of 
dentistry; 

(23) Has persistently maintained, in the practice of dentistry, unsanitary 
offices, practices, or techniques; 

(24) Is a menace to the public health by reason of having a serious 
communicable disease; 

(25) Has distributed or caused to be distributed any intoxicant, drug or 
narcotic for any other than a lawful purpose; or 

(26) Has engaged in any unprofessional conduct as the same may be, from 
time to time, defined by the rules and regulations of the Board. 

(b) If any person engages in or attempts to engage in the practice of 
dentistry while his license is suspended, his license to practice dentistry in the 
State of North Carolina may be permanently revoked. 

(c) The Board may, on its own motion, initiate the appropriate legal 
proceedings against any person, firm or corporation when it is made to appear 
to the Board that such person, firm or corporation has violated any of the 
provisions of this Article or of Article 16. 

(d) The Board may appoint, employ or retain an investigator or investiga- 
tors for the purpose of examining or inquiring into any practices committed in 
this State that might violate any of the provisions of this Article or of Article 16 
or any of the rules and regulations promulgated by the Board. 

(e) The Board may employ or retain legal counsel for such matters and 
purposes as may seem fit and proper to said Board. 

(f) As used in this section the term “licensee” includes licensees, provisional 
licensees and holders of intern permits, and the term “license” includes license, 
provisional license, instructor’s license, and intern permit. 

(g) Records, papers, and other documents containing information collected 
or compiled by the Board, or its members or employees, as a result of 
investigations, inquiries, or interviews conducted in connection with a licens- 
ing or disciplinary matter, shall not be considered public records within the 
meaning of Chapter 132 of the General Statutes; provided, however, that any 
notice or statement of charges against any licensee, or any notice to any 
licensee of a hearing in any proceeding, shall be a public record within the 
meaning of Chapter 132 of the General Statutes, notwithstanding that it may 
contain information collected and compiled as a result of any investigation, 
inquiry, or interview; and provided, further, that if any record, paper, or other 
document containing information collected and compiled by the Board is 
received and admitted into evidence in any hearing before the Board, it shall 
then be a public record within the meaning of Chapter 132 of the General 
Statutes, (1935, c..66, 6, 14° 1957, ¢. 5925.7, 1965,-c)1G37s: 4: 1907. cata 
P19 TIe Ce 15548. 971979" 2ndesess.c, Ll9oesss 7,6 el9Sl. col eam) elaoos 
Ca A 2 e007 -A56.5.27. 2002-3 1s 0) 

Legal Periodicals. — For a note on adver- For comment, “You Can’t Always Get What 
tising by health care professionals, see 2 Camp- You Want: A Look at North Carolina’s Public 
bell L. Rev. 173 (1980). Records Law,” see 72 N.C.L. Rev. 1527 (1994). 
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CASE NOTES 

Former Statute Constitutional. — See In 
re Hawkins, 17 N.C. App. 378, 194 S.E.2d 540, 

cert. denied and appeal dismissed, 283 N.C. 
393, 196 S.E.2d 275, cert. denied, 414 U.S. 
tN 4, Ctaaoo, 38.l.Eid. 2d 237 (1973), 
decided under this section as it existed prior to 
1971 amendment. 

Imposition of Sanctions Not Unconstitu- 
tional. — The imposition of sanctions against a 
dentist for violating the provision of subdivi- 
sion (a)(13) against hiring dentists unlicensed 
in North Carolina did not violate N.C. Const., 

Art. 1, § 19 or federal due process. Armstrong 
v. North Carolina State Bd. of Dental Exmrs., 

129 N.C. App. 153, 499 S.E.2d 462 (1998), cert. 
denied, 525 U.S. 1103, 119 S. Ct. 869, 142 L. Ed. 
2det 101999). 
Standard of Practice. — The Dental Prac- 

tice Act is silent as to the standard of practice 
by which a dentist’s negligence or incompetence 
is to be measured. In considering the regula- 
tory, licensing and disciplinary functions of the 
Board, a statewide standard must be applied. 
That is, prior to invoking disciplinary measures 
as authorized under subsection (a) of this sec- 
tion, the Board must first be satisfied that the 
care provided by the licensee was not in accor- 
dance with the standards of practice among 
members of the dentistry profession situated 
throughout this State at the time of the alleged 
violation. Dailey v. North Carolina State Bd. of 
Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 
(1983). 

The decision of whether an applicant or lic- 
ensee has violated any of the factors enumer- 
ated in this section authorizing disciplinary 
action must be viewed in the context of a 
uniform statewide standard. Dailey v. North 
Carolina State Bd. of Dental Exmrs., 309 N.C. 
T1O830075.E, 20-219 (1983). 

In determining that an orthodontist’s treat- 
ment of three patients constituted negligence 
in the practice of dentistry within the meaning 
of G.S. 90-41(a)(12), the Board was authorized, 

under Leahy v. North Carolina Bd. of Nursing, 
346 N.C. 775, 488 S.E.2d 245 (1997), to deter- 
mine the appropriate standard of care for the 
orthodontist’s treatment of his patients without 
expert testimony from an orthodontist because 
(1) like all licensed dentists, orthodontists were 
subject to the regulatory and disciplinary au- 
thority of the Dental Board as it was statutorily 
composed under G.S. 90-29(a) and G.S. 90- 
4l(a); (2) the express exclusion of the two 
members of the Board who were not licensed 
dentists, i1.e., the dental hygienist and lay mem- 
bers, from participating in licensing issues un- 
der G.S. 90-22(b) strongly suggested that the 
General Assembly gave due consideration to 
the competence of the Board as composed to 

adjudicate disciplinary matters, and, thus, did 
not see fit to make any special provision for 
disciplinary actions involving orthontists; and 

(3) although Leahy overruled another case to 
the extent that it implied the standard of care 
in licensing board cases must be established by 
expert testimony, it did not empower a licens- 
ing board to base its findings or conclusions on 
facts outside the record and did not excuse an 

agency from its statutory obligation to find 

substantial evidence under G.S. 150B-51(b)(5), 

and thus, Leahy did not undermine a licensee’s 
right to seek meaningful judicial review of the 
board’s decision. Watkins v. N.C. State Bd. of 
Dental Exam’rs, 358 N.C. 190, 593 S.E.2d 764 
(2004). 
Standard of Care Under G.S. 90-21.12 Is 

Inapplicable. — While G.S. 90.21.12 estab- 
lishes a standard of care below which a health 
care provider may be held civilly liable in 
damages, this section and G.S. 90-21.12 serve 
different purposes. Admittedly the violations 
for which a dentist may be subject to discipline 
include acts of “malpractice.” However, this 
language was not intended to incorporate a 

standard applicable in actions for damages “for 
personal injury or death arising out of the 
furnishing or the failure to furnish professional 
services in the performance of. . . dental. . . 
care.” In fact, this section was first enacted in 

1935, long before the 1975 enactment of G.S. 
90-21.12. Therefore, the standard of health care 

enunciated under G.S. 90-21.12 is inapplicable 
to a professional licensing board disciplinary 
hearing. Dailey v. North Carolina State Bd. of 
Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 

(1983). 
Rescheduling Patients Not Negligent 

Practice. — Orthodontist’s decision to re- 
schedule a patient because the patient had not 
paid what was owed on the patient’s account 
did not involve the practice of dentistry, and the 
North Carolina State Board of Dental Examin- 
ers erred by finding that the orthodontist was 
negligent in the practice of dentistry, in viola- 
tion of G.S. 90-41(a)(12), and suspending the 
orthodontist’s dental license on that basis. Wat- 
kins v. N.C. State Bd. of Dental Exam’rs, 157 
N.C. App. 367, 579 S.E.2d 510, 2003 N.C. App. 
LEXIS 746 (2003). 

Refusal to Treat as Negligent Practice of 
Dentistry. — Board of Dental Examiners was 
authorized to conclude that an orthodontist’s 
refusal to treat a patient due to nonpayment 
was the “practice of dentistry” under G.S. 90- 
29(b) and substantial evidence supported its 
finding that the refusal to treat breached a duty 
to the patient and thus constituted negligence 
in the practice of dentistry under G.S. 90- 
41(a)(12). Watkins v. N.C. State Bd. of Dental 
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Exam’rs, 358 N.C. 190, 593 S.E.2d 764 (2004). 
Untimely Treatment and Tracking of 

Progress as Breach of Standard of Care. — 
Substantial evidence under G.S. 150B-2(8b) 
supported the Board of Dental Examiner’s find- 
ings that (1) an orthodontist’s treatment of a 
patient was untimely and that such untimeli- 
ness was a breach of the requisite standard of 
care for dentists under G.S. 90-41; and (2) the 
orthodontist’s treatment of another patient was 
likewise negligent because the Board could 
reasonably have concluded that the standard of 
care required the use of photographs as a 
means to track the progress of orthodontic case. 
Watkins vy. N.C. State Bd. of Dental Exam’rs, 

358 N.C. 190, 593 S.E.2d 764 (2004). 
Failure to Discover Oral Cancer. — 

Where expert opinion indicated that dentist 
should have observed oral cancer in patient and 
that dentist should have referred the patient 
for further diagnosis and treatment, substan- 
tial evidence supported the State Board of 
Dental Examiner’s findings that the dentist 
was negligent and was liable for malpractice 
under subdivisions (a)(12) and (a)(19), respec- 
tively. Uicker v. North Carolina State Bd. of 
Dental Exmrs., 93 N.C. App. 295, 378 S.E.2d 45 
(1989). 

Dentist’s administering of nitrous oxide 
sedation to a female patient while no one else 
was present in the office constituted negligence 
in the practice of dentistry. McCollough v. 
North Carolina State Bd. of Dental Exmrs., 111 
N.C. App. 186, 431 S.E.2d 816, cert. denied, 335 
N.C. 174, 436 $.E.2d 381 (1993). 
Employment of Unlicensed Personnel. 

— Findings and conclusions concerning doc- 
tor’s use and employment of unlicensed person- 
nel to practice dentistry were supported by 
substantial evidence; each of the assistants 
involved took dental x-rays and placed and 
adjusted dentures in the patient’s mouth, and 
since these activities are deemed to be the 
practice of dentistry, and each practiced den- 
tistry without a license while under doctor’s 
supervision, such practice was a violation of 
subdivisions (a)(6), (a)(13) and (a)(21). Uicker v. 

North Carolina State Bd. of Dental Exmrs., 93 
NiC.295, 3185, be 2d 45) (1989) 

Dentist Employed at State Mental Hos- 
pital. — As a licensed dentist employed at a 
state mental hospital, petitioner was bound to 
follow both the rules and regulations of the 
Department of Human Resources, which regu- 
late employees at those institutions, and the 

§ 90-41.1. Hearings. 

CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-41.1 

rules and regulations of the Board of Dental 
Examiners, which regulates the practice of all 
dentists practicing in North Carolina. Woodlief 
v. North Carolina State Bd. of Dental Exmrs., 
LOZ NGA DD e240 lo hed Onl de 
The Board is not a court and is not ex- 

pected to know and observe the technicalities 
that trained attorneys and judges would dem- 
onstrate. North Carolina State Bd. of Dental 
Exmrs. v. Grady, 268 N.C. 541, 151 S.E.2d 25 

(1966). 
And Specific Findings of Fact Are Not 

Required. — Specific findings of fact, with 
minute details as to particulars, time and place 
entered in written form, are not required by 
this section. North Carolina State Bd. of Dental 
Exmrs. v. Grady, 268 N.C. 541, 151 S.E.2d 25 

(1966). 
Finding of Mens Rea Not Required. — 

This section did not require a finding as to a 
dentist’s culpable mental state to sanction him 
for hiring a dentist unlicensed in North Caro- 
lina to practice in his office. Armstrong v. North 
Carolina State Bd. of Dental Exmrs., 129 N.C. 
App. 153, 499 S.E.2d 462 (1998), cert. denied, 

525 U.S. 1103, 119 S. Ct. 869, 142 L. Ed: 2d 770 
C999) 
On appeal to the superior court from 

order of the Board of Dental Examiners sus- 
pending the license of a dentist, the superior 
court should hear the accused in like manner as 
a consent reference, and the court should weigh 
the evidence and make its own independent 
determinations of the matters in dispute. North 
Carolina State Bd. of Dental Exmrs. v. Grady, 
268 N.C. 541, 151 S.E.2d 25 (1966). 
Board is not authorized to enter its final 

agency decision upon remand without the 
benefit of additional expert testimony that 
the care provided by the respondent was not in 
accordance with the standards of practice 
among members of the dentistry profession 
situated throughout the State at the time of the 
alleged violations. Dailey v. North Carolina 
State Bd. of Dental Exmrs., 309 N.C. 710, 309 

§.H.2d 219 (1983). 
As to advertising under former law, see In 

re Owen, 207 N.C. 445, 177 S.E. 403 (1934). 
Applied in Affordable Care, Inc. v. N.C. 

State Bd. of Dental Exam’rs, 153 N.C. App. 527, 

57 iio, bezde 52 (2002): 
Cited in Glover v. North Carolina, 301 F. 

Supp. 364 (E.D.N.C. 1969); State v. Page, 32 
N.C. App. 478, 232 S.E.2d 460 (1977); Cameron 
v. North Carolina State Bd. of Dental Exmrs., 
95 N.C. App. 332, 382 S.E.2d 864 (1989). 

(a) With the exception of applicants for license by comity and applicants for 
reinstatement after revocation, every licensee, provisional licensee, intern, or 
applicant for license, shall be afforded notice and opportunity to be heard 
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before the North Carolina State Board of Dental Examiners shall take any 
action, the effect of which would be: 

(1) To deny permission to take an examination for licensing for which 
application has been duly made; or 

(2) To deny a license after examination for any cause other than failure to 
pass an examination; or 

(3) To withhold the renewal of a license for any cause other than failure to 
pay a statutory renewal fee; or 

(4) To suspend a license; or 
(5) To revoke a license; or 
(6) To revoke or suspend a provisional license or an intern permit; or 
(7) To invoke any other disciplinary measures, censure, or probative 

terms against a licensee, a provisional licensee, or an intern, 
such proceedings to be conducted in accordance with the provisions of Chapter 
150B of the General Statutes of North Carolina. 

(b) In lieu of or as a part of such hearing and subsequent proceedings, the 
Board is authorized and empowered to enter any consent order relative to the 
discipline, censure, or probation of a licensee, provisional licensee, an intern, or 
an applicant for a license, or relative to the revocation or suspension of a 
license, provisional license, or intern permit. 

(c) Following the service of the notice of hearing as required by Chapter 
150B of the General Statutes, the Board and the person upon whom such 
notice is served shall have the right to conduct adverse examinations, take 
depositions, and engage in such further discovery proceedings as are permitted 
by the laws of this State in civil matters. The Board is hereby authorized and 
empowered to issue such orders, commissions, notices, subpoenas, or other 
process as might be necessary or proper to effect the purposes of this 
subsection; provided, however, that no member of the Board shall be subject to 
examination hereunder. (1967, c. 451, s. 2; 1969, c. 804, s. 3; 1971, c. 755, s. 10; 
He cmos, oO, 1951, Ci o2i, S. 1.) 

§ 90-42. Restoration of revoked license. 

Whenever any dentist has been deprived of his license, the North Carolina 
State Board of Dental Examiners, in its discretion, may restore said license 
upon due notice being given and hearing had, and satisfactory evidence 
produced of proper reformation of the licentiate, before restoration. (1935, c. 
66, s. 14.) 

§ 90-43. Compensation and expenses of Board. 

Notwithstanding G.S. 938B-5(a), each member of the North Carolina State 
Board of Dental Examiners shall receive as compensation for his services in 
the performance of his duties under this Article a sum not exceeding one 
hundred dollars ($100.00) for each day actually engaged in the performance of 
the duties of his office, said per diem to be fixed by said Board, and all 
eunate and necessary expenses incurred in attending meetings of the said 
Board. 

The Board is authorized and empowered to expend from funds collected 
hereunder such additional sum or sums as it may determine necessary in the 
administration and enforcement of this Article, and employ such personnel as 
it may deem requisite to assist in carrying out the administrative functions 
required by this Article and by the Board. (1935, c. 66, s. 15; 1965, c. 163, s. 5; 
Poti. fo, 8. 11 1979) 2nd bess., c. 1195, s. 9; 1989 (Ree. Sess., 1990), c. 892.) 

§ 90-44. Annual report of Board. 

Said Board shall, on or before the fifteenth day of February in each year, 
make an annual report as of the thirty-first day of December of the year 
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preceding, of its proceedings, showing therein the examinations given, the fees 

received, the expenses incurred, the hearings conducted and the result thereof, 

which said report shall be filed with the Governor of the State of North 

Carolinas lo3o.Cs00es elo.) 

§ 90-45: Repealed by Session Laws 1967, c. 218, s. 4. 

§ 90-46. Filling prescriptions. 

Legally licensed druggists of this State may fill prescriptions of dentists duly 

licensed by the North Carolina State Board of Dental Examiners. (1935, c. 66, 

SEE) 

§ 90-47: Repealed by Session Laws 1979, 2nd Sess., c. 1195, s. 13. 

§ 90-48. Rules and regulations of Board; violation a mis- 
demeanor. 

The North Carolina State Board of Dental Examiners shall be and is hereby 
vested, as an agency of the State, with full power and authority to enact rules 
and regulations governing the practice of dentistry within the State, provided 
such rules and regulations are not inconsistent with the provisions of this 
Article. Such rules and regulations shall become effective 30 days after 
passage, and the same may be proven, as evidence, by the president and/or the 
secretary-treasurer of the Board, and/or by certified copy under the hand and 
official seal of the secretary-treasurer. A certified copy of any rule or regulation 
shall be receivable in all courts as prima facie evidence thereof if otherwise 
competent, and any person, firm, or corporation violating any such rule, 
regulation, or bylaw shall be guilty of a Class 2 misdemeanor, and each day 
that this section is violated shall be considered a separate offense. 

The Board shall issue every two years to each licensed dentist a compilation 
or supplement of the Dental Practice Act and the Board rules and regulations, 
and upon written request therefor by such licensed dentist, a directory of 
dentists. (1935, c. 66,.s..19; 1957, ¢, 592;s.16; 1971yc. 1554s. 12: 1995 ace 
s. 620; 1994, Ex. Sess., c. 24, s. 14(c).) 

CASE NOTES 

Applied in Affordable Care, Inc. v. N.C. Cited in Sharpe v. Worland, 137 N.C. App. 
State Bd. of Dental Exam’rs, 153 N.C. App. 527, 82, 527 S.E.2d 75 (2000). 

ideo eec a2) 2002). 

§ 90-48.1. Free choice by patient guaranteed. 

No agency of the State, county or municipality, nor any commission or clinic, 
nor any board administering relief, social security, health insurance or health 
service under the laws of the State of North Carolina shall deny to the 
recipients or beneficiaries of their aid or services the freedom to choose a duly 
licensed dentist as the provider of care or services which are within the scope 
of practice of the profession of dentistry as defined in this Chapter. (1965, c. 
PGORs 3.) 
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§ 90-48.2. Board agreements with special peer review or- 
ganizations for impaired dentists. 

(a) The State Board of Dental Examiners may, under rules adopted by the 
Board in compliance with Chapter 150B of the General Statutes, enter into 
agreements with special impaired dentist peer review organizations formed by 
the North Carolina Dental Society. The organizations shall be made up of 
Dental Society members designated by the Society, the Board, and the Dental 
School of the University of North Carolina. Peer review activities to be covered 
by such agreements shall include investigation, review and evaluation of 
records, reports, complaints, litigation, and other information about the 
practices and practice patterns of dentists licensed by the Board, as such 
matters may relate to impaired dentists. Special impaired dentist peer review 
organizations may include a statewide supervisory committee and various 
regional and local components or subgroups. The statewide supervisory 
committee shall consist of representatives from the North Carolina Dental 
Society, the UNC School of Dentistry, and the Board. When the statewide 
supervisory committee considers activities and programs that relate to im- 
paired dental hygienists pursuant to G.S. 90-48.3, its membership shall be 
expanded to include two dental hygienists appointed upon the recommenda- 
tion of the dental hygienist member of the Board. 

(b) Agreements authorized under this section shall include provisions for 
the impaired dentist peer review organizations to receive relevant information 
from the Board and other sources, conduct any investigation, review, and 
evaluation in an expeditious manner, provide assurance of confidentiality of 
nonpublic information and of the peer review process, make reports of 
investigations and evaluations to the Board, and to do other related activities 
for operating and promoting a coordinated and effective peer review process. 
The agreements shall include provisions assuring basic due process for 
dentists that become involved. 

(c) The impaired dentist peer review organizations that enter into agree- 
ments with the Board shall establish and maintain a program for impaired 
dentists licensed by the Board for the purpose of identifying, reviewing and 
evaluating the ability of those dentists to function as dentists, and to provide 
programs for treatment and rehabilitation. The Board may provide funds for 
the administration of these impaired dentist peer review programs. The Board 
shall adopt rules to apply to the operation of impaired dentist peer review 
programs, with provisions for: definitions of impairment; guidelines for pro- 
gram elements; procedures for receipt and use of information of suspected 
impairment; procedures for intervention and referral; arrangements for mon- 
itoring treatment, rehabilitation, posttreatment support and performance; 
reports of individual cases to the Board; periodic reporting of statistical 
information; and assurance of confidentiality of nonpublic information and of 
the peer review process. 

(d) Upon investigation and review of a dentist licensed by the Board, or 
upon receipt of a complaint or other information, an impaired dentist peer 
review organization that enters into a peer review agreement with the Board 
shall report immediately to the Board detailed information about any dentist 
licensed by the Board, if: 

(1) The dentist constitutes an imminent danger to the public or himself; 
(2) The dentist refuses to cooperate with the program, refuses to submit to 

treatment, or is still impaired after treatment and exhibits profes- 
sional incompetence; or 

(3) It reasonably appears that there are other grounds for disciplinary 
action. 

(e) Impaired dentist peer review organizations operating pursuant to this 
section shall have the same protections and responsibilities as traditional 
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State and local dental society peer review committees under Article 2A of this 
Chapter. In addition, any confidential patient information and other nonpublic 
information acquired, created, or used in good faith by an impaired dentist 
peer review organization pursuant to this section shall remain confidential and 
shall not be subject to discovery or subpoena in a civil case. No person 
participating in good faith in an impaired dentist peer review program 
developed under this section shall be required in a civil case to disclose any 
information (including opinions, recommendations, or evaluations) acquired or 
developed solely in the course of participating in the program. 

(f) Impaired dentist peer review activities conducted in good faith pursuant 
to any program developed under this section shall not be grounds for civil 
action under the laws of this State, and the activities are deemed to be State 
directed and sanctioned and shall constitute “State action” for the purposes of 
application of antitrust laws. (1998, c. 420, s. 2; 1999-382, s. 4.) 

CASE NOTES 

Cited in Sharpe v. Worland, 137 N.C. App. 
S2yo21 oeeza 752000)! 

§ 90-48.3. Board authority to include impaired dental hy- 
gienists in programs developed for impaired 
dentists. 

The Board may enter into agreements with special impaired dentist peer 
review organizations to include programs for impaired dental hygienists, and 
the provisions of G.S. 90-48.2 shall apply to any such agreements and 
programs. Special impaired dentist peer review organizations shall have the 
authority to appoint to the organizations, upon the recommendation of the 
dental hygienist member of the Board, one additional member who is a 
licensed dental hygienist and the member shall participatéin activities and 
programs as they relate to impaired dental hygienists. Peer liaisons and 
volunteers participating in programs for impaired dental hygienists shall be 
dental hygienists. Dental hygienists who work with special impaired dentist 
peer review organizations in conducting programs for impaired dental hygien- 
ists shall have the same protections and responsibilities as members of 
traditional State and local dental society peer review committees under Article 
2A of this Chapter and as provided in G.S. 90-48.2. The provisions of G.S. 
90-48.2 regarding confidentiality shall also be applicable to all dental hygienist 
activities authorized under this section. (1999-382, s. 1.) , 

8§ 90-48.4 through 90-48.6: Reserved for future codification purposes. 

ARTICLE 2A. 

Dental Peer Review Protection Act. 

§ 90-48.7. Title. 

General Statutes 90-48.7 through G.S. 90-48.11 may be cited as the “Dental 
Peer Review Protection Act.” (1979, 2nd Sess., c. 1192, s. 1.) 

§ 90-48.8. Immunity of a member. 

No member of a dental peer review committee of a State or local dental 
society shall be held liable in damages to any person for any action taken or 
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recommendation made within the scope of the functions of that committee, 
except with regard to Medicare and Medicaid charges or payments if the 
committee member acts without malice and in reasonable belief that the action 
or recommendation was warranted by the facts known to him after reasonable 
effort to obtain the facts of the matter as to which the action was taken or 
recommendation was made. (1979, 2nd Sess., c. 1192, s. 1.) 

CASE NOTES 

Applied in Pangburn v. Saad, 73 N.C. App. 
336, 326 S.E.2d 365 (1985). 

§ 90-48.9. Immunity of witnesses before dental peer re- 
view committee. 

Notwithstanding any other provision of law, no person providing information 
to any dental peer review committee or organization shall be held, by reason of 
having provided such information, to have violated any criminal law, or to be 
civilly liable under any law unless: 

(1) The information is unrelated to the performance of the duty or 
function of the peer review committee or organization, or 

(2) The information is false, and the person providing the information 
knew, or had good reason to believe that the information was false. 
(1979, 2nd Sess., c. 1192, s. 1.) 

§ 90-48.10. Confidentiality of review organization’s pro- 
ceedings and records. 

The proceedings and records of a dental review committee except those 
concerning the investigation and consideration of Medicare and Medicaid 
charges or payments, shall be held in confidence and shall not be subject to 
discovery or introduction into evidence in any civil action arising out of the 
matters which are the subject of evaluation and review by the committee; and 
no person who was in attendance at a meeting of the committee shall be 
permitted or required to testify in any civil action as to any evidence or other 
matters produced or presented during the proceedings of the committee or as 
to any findings, recommendations, evaluations, opinions, or other actions of 
the committee or any members thereof, except with regard to Medicare and 
Medicaid charges or payments: Provided, however, that information, docu- 
ments or records otherwise available from original sources are not to be 
construed as immune from discovery or use in any civil action merely because 
they were presented during proceedings of a committee, nor should any person 
who testifies before a committee or who is a member of a committee be 
prevented from testifying as to matters within his knowledge, but the witness 
shall not be asked about his testimony before a committee or opinions formed 
by him as a result of the committee hearings, except with regard to Medicare 
and Medicaid charges or payments. (1979, 2nd Sess., c. 1192, s. 1.) 

CASE NOTES 

Cited in Sharpe v. Worland, 137 N.C. App. 
624020 5,K-2d: 75 (2000). 
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§ 90-48.11. No limitation on previous privileges and immu- 
nities. 

Nothing in this G.S. 90-48.7 through G.S. 90-48.11 shall be deemed to annul, 
abridge, or limit in any manner any privileges or immunities heretofore 
existing under the laws of this State. (1979, 2nd Sess., c. 1192, s. 1.) 

ARTICLE 3. 

The Licensing of Mouth Hygienists to Teach and Practice Mouth 

Hygiene in Public Institutions. 

§§ 90-49 through 90-52: Repealed by Session Laws 1945, c. 639, s. 14. 

Cross References. — As to dental hygiene, 
see G.S. 90-221 through 90-233.1. 

ARTICLE 4. 

Pharmacy. 

Part 1. Practice of Pharmacy. 

§§ 90-53 through 90-75: Recodified as §§ 90-85.2 to 90-85.26, 90-85.32 
to 90-85.40. 

Editor’s Note. — Part 1 of this Article was been recodified, along with certain sections 
rewritten by Session Laws 1981 (Reg. Sess., from Part 1A of this Article, as Article 4A, G.S. 

1982), c. 1188, effective July 1, 1982, and has 90-85.2 through 90-85.40. 

§ 90-76: Repealed by Session Laws 1979, c. 1017, s. 1. 

Cross References. — For present provi- for drug prescribed by brand name, see G.S. 
sions as to substitution of equivalent product 90-85.28. 

Part 1A. Drug Product Selection. 

§§ 90-76.1 through 90-76.5: Recodified as G.S. 90-85.27 to 90-85.31 
pursuant to Session Laws 1981 (Regular Session, 1982), c. 
Hiversr hy Cr 

§ 90-76.6: Repealed by Session Laws 1981 (Regular Session, 1982), c. 1188, 
s. 4. 

Part 2. Dealing in Specific Drugs Regulated. 

§§ 90-77 through 90-80.1: Repealed by Session Laws 1981 (Regular 
Session, 1982), c. 1188, s. 5. 
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§§ 90-81 through 90-85: Repealed by Session Laws 1955, c. 1330, s. 8. 

§ 90-85.1: Repealed by Session Laws 1981 (Regular Session, 1982), c. 1188, 
Sia. 

ARTICLE 4A. 

North Carolina Pharmacy Practice Act. 

§ 90-85.2. Legislative findings. 

The General Assembly of North Carolina finds that mandatory licensure of 
all who engage in the practice of pharmacy is necessary to insure minimum 
standards of competency and to protect the public from those who might 
otherwise present a danger to the public health, safety and welfare. (1981 (Reg. 
Sess., 1982), c. 1188, s. 1.) 

Editor’s Note. — This Article is Part 1 of 
Article 4 of this Chapter as rewritten by Ses- 
sion Laws 1981 (Reg. Sess., 1982), c. 1188, 

effective July 1, 1982. G.S. 90-76.1 through 
90-76.5 from Part 1A of Article 4 were trans- 
ferred and renumbered by s. 3 of the same 1981 
(Reg. Sess., 1982) act, and are incorporated in 

this Article and recodified as G.S. 90-85.27 
through 90-85.31. Where appropriate, the his- 
torical citations to the sections in former Part 1 
of Article 4 have been added to corresponding 
sections in this Article. 

Session Laws 2005-276, s. 10.59B, provides: 

“Of the funds appropriated in this act to the 
Department of Health and Human Services, 
Division of Public Health, the sum of three 
hundred thousand dollars ($300,000) for the 
2005-2006 fiscal year shall be used to develop a 
pilot program for the recruitment of minority 
students into pharmacy schools. The pilot pro- 
gram shall include all pharmacy schools willing 
to participate as well as community colleges 

with equipment and incentives for students 
that might be pharmacy school candidates. The 
Department shall report on the progress of the 
pilot program to the House of Representatives 
Appropriations Subcommittee on Health and 
Human Services, the Senate Appropriations 
Committee on Health and Human Services, 

and the Fiscal Research Division not later than 
March 1, 2006.” 

Session Laws 2005-276, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 

“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2005-2007 fiscal biennium.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

CASE NOTES 

Authority of the Board. — Because the 
North Carolina Pharmacy Practice Act, G.S. 
90-85.2 et seq. aims to insure minimum stan- 
dards of competency and to protect the public, 
the State Board of Pharmacy had authority to 
discipline a pharmacy for the conduct of one of 

§ 90-85.3. Definitions. 

its licensed pharmacists. Sunscript Pharm. 
Corp. v. N.C. Bd. of Pharm., 147 N.C. App. 446, 
555 S.E.2d 629, 2001 N.C. App. LEXIS 1172 
(2001), cert. denied, 355 N.C. 292, 561 S.E.2d 
506 (2002). 

(a) “Administer” means the direct application of a drug to the body of a 
patient by injection, inhalation, ingestion or other means. 

(b) “Board” means the North Carolina Board of Pharmacy. 
(b1) “Clinical pharmacist practitioner” means a licensed pharmacist who 

meets the guidelines and criteria for such title established by the joint 
subcommittee of the North Carolina Medical Board and the North Carolina 
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Board of Pharmacy and is authorized to enter into drug therapy management 
agreements with physicians in accordance with the provisions of G.S. 90-18.4. 

(c) “Compounding” means taking two or more ingredients and combining 
them into a dosage form of a drug, exclusive of compounding by a drug 
manufacturer, distributor, or packer. 

(d) “Deliver” means the actual, constructive or attempted transfer of a drug, 
a device, or medical equipment from one person to another. 

(e) “Device” means an instrument, apparatus, implement, machine, contriv- 
ance, implant, in vitro reagent or other similar or related article including any 
component part or accessory, whose label or labeling bears the statement 
“Caution: federal law requires dispensing by or on the order of a physician.” 
The term does not include: 

(1) Devices used in the normal course of treating patients by health care 
facilities and agencies licensed under Chapter 131E or Article 2 of 
Chapter 122C of the General Statutes; 

(2) Devices used or provided in the treatment of patients by medical 
doctors, dentists, physical therapists, occupational therapists, speech 
pathologists, optometrists, chiropractors, podiatrists, and nurses li- 
censed under Chapter 90 of the General Statutes, provided they do 
not dispense devices used to administer or dispense drugs. 

(f) “Dispense” means preparing and packaging a prescription drug or device 
in a container and labeling the container with information required by State 
and federal law. Filling or refilling drug containers with prescription drugs for 
subsequent use by a patient is “dispensing”. Providing quantities of unit dose 
prescription drugs for subsequent administration is “dispensing”. 

(¢) “Drug” means: 
(1) Any article recognized as a drug in the United States Pharmacopeia, 

or in any other drug compendium or any supplement thereto, or an 
article recognized as a drug by the United States Food and Drug 
Administration; 

(2) Any article, other than food or devices, intended for use in the 
diagnosis, cure, mitigation, treatment or prevention of disease in man 
or other animals; 

(3) Any article, other than food or devices, intended to affect the structure 
or any function of the body of man or other animals; and 

(4) Any article intended for use as a component of any articles specified in 
clause (1), (2) or (3) of this subsection. 

(h) “Emancipated minor” means any person under the age of 18 who is or 
has been married or who is or has been a parent; or whose parents or 
guardians have surrendered their rights to the minor’s services and earnings 
as well as their right to custody and control of the minor’s person; or who has 
been emancipated by an appropriate court order. 

(i) “Health care provider” means any licensed health care professional; any 
agent or employee of any health care institution, health care insurer, health 
care professional school; or a member of any allied health profession. 

(j) “Label” means a display of written, printed or graphic matter upon the 
immediate or outside container of any drug. 

(k) “Labeling” means preparing and affixing a label to any drug container, 
exclusive of labeling by a manufacturer, packer or distributor of a nonprescrip- 
tion drug or a commercially packaged prescription drug or device. 

(/) “License” means a license to practice pharmacy including a renewal 
license issued by the Board. 

(11) “Medical equipment” means any of the following items that are intended 
for use by the consumer in the consumer’s place of residence: 

(1) A device. 
(2) Ambulation assistance equipment. 
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(3) Mobility equipment. 
(4) Rehabilitation seating. 
(5) Oxygen and respiratory care equipment. 
(6) Rehabilitation environmental control equipment. 
(7) Diagnostic equipment. 
(8) A bed prescribed by a physician to treat or alleviate a medical 

condition. 
The term “medical equipment” does not include (i) medical equipment used or 
dispensed in the normal course of treating patients by or on behalf of home 
care agencies, hospitals, and nursing facilities licensed under Chapter 131E of 
the General Statutes or hospitals or agencies licensed under Article 2 of 
Chapter 122C of the General Statutes; (i) medical equipment used or 
dispensed by professionals licensed under Chapters 90 or 93D of the General 
Statutes, provided the professional is practicing within the scope of that 
professional’s practice act; (i111) upper and lower extremity prosthetics and 
related orthotics; or (iv) canes, crutches, walkers, and bathtub grab bars. 

(12) “Mobile pharmacy” means a pharmacy that meets all of the following 
conditions: 

(1) Is either self-propelled or moveable by another vehicle that is self- 
propelled. 

(2) Is operated by a nonprofit corporation. 
(3) Dispenses prescription drugs at no charge or at a reduced charge to 

persons whose family income is less than two hundred percent (200%) 
of the federal poverty level and who do not receive reimbursement for 
the cost of the dispensed prescription drugs from Medicare, Medicaid, 
a private insurance company, or a governmental unit. 

(m) “Permit” means a permit to operate a pharmacy, deliver medical 
equipment, or dispense devices, including a renewal license issued by the 
Board. 

(n) “Person” means an individual, corporation, partnership, association, 
unit of government, or other legal entity. 

(0) “Person in loco parentis” means the person who has assumed parental 
responsibilities for a child. 

(p) “Pharmacist” means a person licensed under this Article to practice 
pharmacy. 

(q) “Pharmacy” means any place where prescription drugs are dispensed or 
compounded. 

(ql) “Pharmacy personnel” means pharmacists and pharmacy technicians. 
(q2) “Pharmacy technician” means a person who may, under the supervision 

of a pharmacist, perform technical functions to assist the pharmacist in 
preparing and dispensing prescription medications. 

(r) “Practice of pharmacy” means the responsibility for: interpreting and 
evaluating drug orders, including prescription orders; compounding, dispens- 
ing and labeling prescription drugs and devices; properly and safely storing 
drugs and devices; maintaining proper records; and controlling pharmacy 
goods and services. A pharmacist may advise and educate patients and health 
care providers concerning therapeutic values, content, uses and significant 
problems of drugs and devices; assess, record and report adverse drug and 
device reactions; take and record patient histories relating to drug and device 
therapy; monitor, record and report drug therapy and device usage; perform 
drug utilization reviews; and participate in drug and drug source selection and 
device and device source selection as provided in G.S. 90-85.27 through G.S. 
90-85.31. A pharmacist who has received special training may be authorized 
and permitted to administer drugs pursuant to a specific prescription order in 
accordance with rules adopted by each of the Boards of Pharmacy, the Board of 
Nursing, and the North Carolina Medical Board. The rules shall be designed to 
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ensure the safety and health of the patients for whom such drugs are 
administered. An approved clinical pharmacist practitioner may collaborate 
with physicians in determining the appropriate health care for a patient, 
subject to the provisions of G.S. 90-18.4. 

(s) “Prescription drug” means a drug that under federal law is required, 
prior to being dispensed or delivered, to be labeled with the following 
statement: 

“Caution: Federal law prohibits dispensing without prescription.” 
(t) “Prescription order” means a written or verbal order for a prescription 

drug, prescription device, or pharmaceutical service from a person authorized 
by law to prescribe such drug, device, or service. A prescription order includes 
an order entered in a chart or other medical record of a patient. 

(u) “Unit dose medication system” means a system in which each dose of 
medication is individually packaged in a properly sealed and properly labeled 
container. (1981 (Reg. Sess., 1982),.c- 1188,.s. 1; 1983, ¢.. 196; ss. 1-3, 199 1a 
578, s. 1; 1993 (Reg. Sess., 1994), c. 692, s. 2; 1995, c. 94, s. 24; 1999-246; S15 
1999-290 Nsce 4. oe ZU0IES ace e202. Tas a ie) 

§ 90-85.4. North Carolina Pharmaceutical Association. 

The North Carolina Pharmaceutical Association, and the persons composing 
it, shall continue to be a body politic and corporate under the name and style 
of the North Carolina Pharmaceutical Association, and by that name have the 
right to sue and be sued, to plead and be impleaded, to purchase and hold real 
estate and grant the same, to have and to use a common seal, and to do any 
other things and perform any other acts as appertain to bodies corporate and 
politic not inconsistent with the Constitution and laws of the State. (1881, c. 
300, s) l Codes, 3135; Rev.,.s, 44/1¥C.5.,.s. 60000193 Reo. oesceahe ace 
SS, le) 

§ 90-85.5. Objective of Pharmaceutical Association. 

The objective of the Association is to unite the pharmacists of this State for 
mutual aid, encouragement, and improvement; to encourage scientific re- 
search, develop pharmaceutical talent and to elevate the standard of profes- 
sional thought. (168i) .c, 350,;s. 2: Codews.5136: Rev...6.44/72.C.5, as moo ale 
19ST (Res. ess... 1967) semlloowsa! — oO lec al omse 1s) 

§ 90-85.6. Board of Pharmacy; creation; membership; 
qualification of members. 

(a) Creation. — The responsibility for enforcing the provisions of this Article 
and the laws pertaining to the distribution and use of drugs is vested in the 
Board. The Board shall adopt reasonable rules for the performance of its 
duties. The Board shall have all of the duties, powers and authorities 
specifically granted by and necessary for the enforcement of this Article, as 
well as any other duties, powers and authorities that may be granted from time 
to time by other appropriate statutes. The Board may establish a program for 
the purpose of aiding in the recovery and rehabilitation of pharmacists who 
have become addicted to controlled substances or alcohol, and the Board may 
use money collected as fees to fund such a program. 

(b) Membership. — The Board shall consist of six members, one of whom 
shall be a representative of the public, and the remainder of whom shall be 
pharmacists. 

(c) Qualifications. — The public member of the Board shall not be a health 
care provider or the spouse of a health care provider. He shall not be enrolled 
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in a program to prepare him to be a health care provider. The public member 
of the Board shall be a resident of this State at the time of his appointment and 
while serving as a Board member. The pharmacist members of the Board shall 
be residents of this State at the time of their appointment and while serving as 
Boardmembers: 1905, c. 108, ss.5-7, 9; Rev., ss. 44.738; 4475; 1907, c, 113, s: 1; 
eemesc 0002, 6654-1945, c. 5/72, s. 1; 1981, c, 71/,s-1; 1981 (Res. Sess: 1982), 
GeulsS. 6. 1: 1997-177,.s.. 1.) 

§ 90-85.7. Board of Pharmacy; selection; vacancies; com- 
mission; term; per diem; removal. 

(a) The Board of Pharmacy shall consist of six persons. Five of the members 
shall be licensed as pharmacists within this State and shall be elected and 
commissioned by the Governor as hereinafter provided. Pharmacist members 
shall be chosen in an election held as hereinafter provided in which every 
person licensed to practice pharmacy in North Carolina and residing in North 
Carolina shall be entitled to vote. Each pharmacist member of said Board shall 
be elected for a term of five years and until his successor shall be elected and 
shall qualify. Members chosen by election under this section shall be elected 
upon the expiration of the respective terms of the members of the present 
Board of Pharmacy. No pharmacist shall be nominated for membership on said 
Board, or shall be elected to membership on said Board, unless, at the time of 
such nomination, and at the time of such election, he is licensed to practice 
pharmacy in North Carolina. In case of death, resignation or removal from the 
State of any pharmacist member of said Board, the pharmacist members of the 
Board shall elect in his place a pharmacist who meets the criteria set forth in 
this section to fill the unexpired term. 

One member of the Board shall be a person who is not a pharmacist and who 
represents the interest of the public at large. The Governor shall appoint this 
member. 

All Board members serving on June 30, 1989, shall be eligible to complete 
their respective terms. No member appointed or elected to a term on or after 
July 1, 1989, shall serve more than two complete consecutive five-year terms. 
The Governor may remove any member appointed by him for good cause shown 
and may appoint persons to fill unexpired terms of members appointed by him. 

It shall be the duty of a member of the Board of Pharmacy, within 10 days 
after receipt of notification of his appointment and commission, to appear 
before the clerk of the superior court of the county in which he resides and take 
and subscribe an oath to properly and faithfully discharge the duties of his 
office according to law. 

(b) All nominations and elections of pharmacist members of the Board shall 
be conducted by the Board of Pharmacy, which is hereby constituted a Board 
of Pharmacy Elections. Every pharmacist with a current North Carolina 
license residing in this State shall be eligible to vote in all elections. The list of 
pharmacists shall constitute the registration list for elections. The Board of 
Pharmacy Elections is authorized to make rules and regulations relative to the 
conduct of these elections, provided such rules and regulations are not in 
conflict with the provisions of this section and provided that notice shall be 
given to all pharmacists residing in North Carolina. All such rules and 

regulations shall be adopted subject to the procedures of Chapter 150B of the 

General Statutes of North Carolina. From any decision of the Board of 
Pharmacy Elections relative to the conduct of such elections, appeal may be 
taken to the courts in the manner otherwise provided by Chapter 150B of the 

General Statutes. 
(c) All rules, regulations, and bylaws of the North Carolina Board of 

Pharmacy so far as they are not inconsistent with the provisions of this Article, 
shall continue in effect. 
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(d) Notwithstanding G.S. 93B-5, Board members shall receive as compen- 
sation for their services per diem not to exceed one hundred dollars ($100.00) 
for each day during which they are engaged in the official business of the 
Boardy Gi905-cw 108) ssu5277 Rev.,is. 4475; C253 si66527 198i Vlas ated 
(Reg. Sess., 1982), c. 1188, s. 1; 1983, c. 196, s. 4; 1989, c. 118; 1989 (Reg. Sess., 
1990), c. 825.) 

§ 90-85.8. Organization. 

The Board shall elect from its members a president, vice-president, and 
other officers as it deems necessary. The officers shall serve one-year terms and 
until their successors have been elected and qualified. (1905, c. 108, s. 8; Rev., 
su4474: GIS ss, 6653: 1923) c. 62-198)" (hers pesse 1982) ec Lilssesn ig 

§ 90-85.9. Meetings. 

The Board shall meet at least twice annually for the purpose of administer- 
ing examinations and conducting other business. Four Board members consti- 
tute a quorum. The Board shall keep a record of its proceedings, a register of 
all licensed persons, and a register of all persons to whom permits have been 
issued. The Board shall report, in writing, annually to the Governor and the 
presiding officer of each house of the General Assembly. (1905, c. 108, s. 8; Rev., 
s. 4474; €.5..78;'6653;' 1923, ¢./82: 1981 (Reg: Sess.) 1982)iic, 1188 acai) 

§ 90-85.10. Employees; Executive Director. 

The Board shall employ as Executive Director a pharmacist to serve as a 
full-time employee of the Board. The Executive Director shall serve as 
secretary and treasurer of the Board and shall perform administrative 
functions as authorized by the Board. The Board shall have the authority to 
employ other personnel as it may deem necessary to carry out the require- 
ments of this Article, (1905; c. 108, s.9; Rev., 64475; 1907, ca 113.55 12 @ioe 
6654; 1945, c. 572, s. 1; 1981 (Reg. Sess., 1982), c. 1188, s. 1.) 

§ 90-85.11. Compensation of employees. 

The Board shall determine the compensation of its employees. Employees 
shall be reimbursed for all necessary expenses incurred in the performance of 
their official duties. (1981 (Reg. Sess., 1982), c. 1188, s. 1.) 

§ 90-85.11A. Acquisition of real property; equipment; lia- 
bility insurance. 

(a) The Board shall have the power to acquire, hold, rent, encumber, 
alienate, and otherwise deal with real property in the same manner as a 
private person or corporation, subject only to approval of the Governor and the 
Council of State. Collateral pledged by the Board for an encumbrance is limited 
to the assets, income, and revenues of the Board. 

(b) The Board may purchase, rent, or lease equipment and supplies and 
purchase lability insurance or other insurance to cover the activities of the 
Board, its operations, or its employees. (2001-407, s. 1.) 

§ 90-85.12. Executive Director to make investigations and 
prosecute. 

(a) Upon receiving information concerning a violation of this Article that is 
a threat to the public safety, health, or welfare, the Executive Director shall 
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promptly conduct an investigation, and if he finds evidence of the violation, he 
may file a complaint and prosecute the offender in a Board hearing. If the 
Executive Director receives information concerning a violation of this Article 
that does not pose a threat to the public safety, health, or welfare, the 
Executive Director may conduct an investigation, and if he finds evidence of 
the violation, he may file a complaint and prosecute the offender in a Board 
hearing. 

(b) In all prosecutions of unlicensed persons for the violation of any of the 
provisions of this Article, a certificate signed under oath by the Executive 
Director shall be competent and admissible evidence in any court of this State 
that the person is not licensed, as required by law. (1905, c. 108, s. 11; Rev., s. 
4477; C.S., s. 6656; 1923, c. 74, s. 1; 1981 (Reg. Sess., 1982), c. 1188, s. 1; 
2005-402, s. 1.2.) 

Effect of Amendments. — Session Laws _ this Article. The Board of Pharmacy shall an- 
2005-402, s. 1.2, effective September 19, 2005, 

rewrote subsection (a), adding the second sen- 
tence. 

Editor’s Note. — Session Laws 2005-402, s. 

1.1, provides: “It is the goal of the General 
Assembly that the Board of Pharmacy will use 
the funds generated by this act to enable it to 

nually expend at least one hundred thousand 
dollars ($100,000) of the funds generated by 
this act for a Pharmacy Recovery Network.” 
Sections 2 through 4 of that act raised fees 

collectible by the Board of Pharmacy and in- 
creased the minimum requirements for con- 
tinuing education. 

conduct investigations and inspections under 

§ 90-85.13. Approval of schools and colleges of pharmacy. 

The Board shall approve schools and colleges of pharmacy upon a finding 
that students successfully completing the course of study offered by the school 
or college can reasonably be expected to practice pharmacy safely and properly. 
(1981 (Reg. Sess., 1982), c. 1188, s. 1.) 

§ 90-85.14. Practical experience program. 

The Board shall issue regulations governing a practical experience program. 
These regulations shall assure that the person successfully completing the 
program will have gained practical experience that will enable him to safely 
and properly practice pharmacy. (1981 (Reg. Sess., 1982), c. 1188, s. 1.) 

§ 90-85.15. Application and examination for licensure as a 
pharmacist; prerequisites. 

(a) Any person who desires to be licensed as a pharmacist shall file an 
application with the Executive Director on the form furnished by the Board, 
verified under oath, setting forth the applicant’s name, age, the place at which 
and the time that he has spent in the study of pharmacy, and his experience in 
compounding and dispensing prescriptions under the supervision of a phar- 
macist. The applicant shall also appear at a time and place designated by the 
Board and submit to an examination as to his qualifications for being licensed. 
The applicant must demonstrate to the Board his physical and mental 
competency to practice pharmacy. 

(b) On or after July 1, 1982, all applicants shall have received an under- 
graduate degree from a school of pharmacy approved by the Board. Applicants 
shall be required to have had up to one year of experience, approved by the 
Board, under the supervision of a pharmacist and shall pass the required 
examination offered by the Board. Upon completing these requirements and 
upon paying the required fee, the applicant shall be licensed. 

(c) The Department of Justice may provide a criminal record check to the 
Board for a person who has applied for a license through the Board. The Board 
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shall provide to the Department of Justice, along with the request, the 
fingerprints of the applicant, any additional information required by the 
Department of Justice, and a form signed by the applicant consenting to the 
check of the criminal record and to the use of the fingerprints and other 
identifying information required by the State or national repositories. The 
applicant’s fingerprints shall be forwarded to the State Bureau of Investigation 
for a search of the State’s criminal history record file, and the State Bureau of 
Investigation shall forward a set of the fingerprints to the Federal Bureau of 
Investigation for a national criminal history check. The Board shall keep all 
information pursuant to this subsection privileged, in accordance with appli- 
cable State law and federal guidelines, and the information shall be confiden- 
tial and shall not be a public record under Chapter 132 of the General Statutes. 

The Department of Justice may charge each applicant a fee for conducting 
the checks of criminal history records authorized by this subsection. (1905, c. 
108, s) 13; Rev., ss. 4479, 4480; 1915) ¢. 165; G.S.,.s: 665382 19215.¢. 52; WOaanc 
206ess. 1.291935, C18 i 19387.c,94; 19719: 481. 198iac. Figs 4 loSwiie rs 
Sess., 1982), c. 1188, s. 1; 1983, c. 196, s. 5; 2002-147, s. 8.) 

Editor’s Note. — Session Laws 2002-147,s. States Congress, the State of North Carolina 

15, provides: “If the Private Security Officer declines to participate in the background check 
Employment Standards Act of 2002 [S. 2238, system authorized by that act as a result of the 
107th Cong. (2002)] is enacted by the United enactment of this act.” 

§ 90-85.15A. Pharmacy technicians. 

(a) Registration. — A registration program for pharmacy technicians is 
established for the purposes of identifying those persons who are employed as 
pharmacy technicians. The Board must maintain a registry of pharmacy 
technicians that contains the name of each pharmacy technician, the name and 
location of the pharmacy in which the pharmacy technician works, the 
pharmacist-manager who employs the pharmacy technician, and the dates of 
that employment. The Board must register a pharmacy technician who pays 
the fee required under G.S. 90-85.24 and completes a required training 
program. A pharmacy technician must register with the Board within 30 days 
after the date the pharmacy technician completes a training program con- 
ducted by the pharmacy technician’s pharmacist-manager. The registration 
must be renewed annually by paying a registration fee. 

(b) Responsibilities of Pharmacist-Manager. — A pharmacist-manager may 
hire a person who has a high school diploma or equivalent or is currently 
enrolled in a program that awards a high school diploma or equivalent to work 
as a pharmacy technician. Pursuant to G.S. 90-85.21, a pharmacist-manager 
must notify the Board within 30 days of the date the pharmacy technician 
began employment. The pharmacist-manager must provide a training pro- 
eram for a pharmacy technician that includes pharmacy terminology, phar- 
macy calculations, dispensing systems and labeling requirements, pharmacy 
laws and regulations, record keeping and documentation, and the proper 
handling and storage of medications. The requirements of a training program 
may differ depending upon the type of employment. The training program 
must be provided and completed within 180 days of the date the pharmacy 
technician began employment unless the pharmacy technician is registered 
with the Board. If the pharmacy technician is registered with the Board, then 
the completion of the training program is optional at the discretion of the 
pharmacist-manager. 

(c) Supervision. — A pharmacist may not supervise more than two phar- 
macy technicians unless the pharmacist-manager receives written approval 
from the Board. The Board may not allow a pharmacist to supervise more than 
two pharmacy technicians unless the additional pharmacy technicians have 
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passed a nationally recognized pharmacy technician certification board exam, 
or its equivalent, that has been approved by the Board. The Board must 
respond to a request from a pharmacist-manager to allow a pharmacist to 
supervise more than two pharmacy technicians within 60 days of the date it 
received the request. The Board must respond to the request in one of three 
ways: 

(1) Approval of the request. 
(2) Approval of the request as amended by the Board. 
(3) Disapproval of the request. A disapproval of a request must include a 

reasonable explanation of why the request was not approved. 
(d) Disciplinary Action. — The Board may, in accordance with Chapter 150B 

of the General Statutes and rules adopted by the Board, issue a letter of 
reprimand or suspend, restrict, revoke, or refuse to grant or renew the 
registration of a pharmacy technician if the pharmacy technician has done one 
or more of the following: 

(1) Made false representations or withheld material information in con- 
nection with registering as a pharmacy technician. 

(2) Been found guilty of or plead guilty or nolo contendere to a felony 
involving the use or distribution of drugs. 

(3) Indulged in the use of drugs to an extent that it renders the pharmacy 
technician unfit to assist a pharmacist in preparing and dispensing 
prescription medications. 

(4) Developed a physical or mental disability that renders the pharmacy 
technician unfit to assist a pharmacist in preparing and dispensing 
prescription medications. 

(5) Willfully violated any provision of this Article or rules adopted by the 
Board governing pharmacy technicians. 

(e) Exemption. — This section does not apply to pharmacy students who are 
enrolled in a school of pharmacy approved by the Board under G.S. 90-85.13. 

(f) Rule-Making Authority. — The Board may adopt rules necessary to 
implement this section. (2001-375, s. 2.) 

Editor’s Note. — Session Laws 2001-375, s. training program required under GS. 
10, makes this section effective January 1, 
2002. 

Session Laws 2001-375, s. 9, provides: “A 
person employed as a pharmacy technician 
prior to January 1, 2002, may register with the 
Board of Pharmacy as a pharmacy technician 

90-85.15A, as enacted by this act, if (i) the 
pharmacist-manager who employs the person 
certifies to the Board that the person has the 
training necessary to serve as a pharmacy 

technician and (1i) the person registers with the 
Board prior to July 1, 2002.” 

without completing the pharmacy technician- 

§ 90-85.16. Examination. 

The license examination shall be given by the Board at least twice each year. 
The Board shall determine the subject matter of each examination and the 
place, time and date for administering the examination. The Board shall also 
determine which persons have passed the examination. The examination shall 
be designed to determine which applicants can reasonably be expected to 
safely and properly practice pharmacy. (1905, c. 108, s. 13; Rev., ss. 4479, 4480; 
eee Geos 0000197) c. 52; 1955, c- 206,56. 1, 2: 1935, c, 161; 1937, 
Ceo etoy becs4s) 198i) cysl7.s. 4, 1981 (Ree. Sess; 1982) 1c. 11885s7 1.) 

§ 90-85.17. (Effective until January 1, 2008) License re- 
newal. 

In accordance with Board regulations, each license to practice pharmacy 
shall expire on December 31 and shall be renewed annually by filing with the 
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Board on or after December 1 an application for license renewal furnished by 
the Board, accompanied by the required fee. It shall be unlawful to practice 
pharmacy more than 60 days after the expiration date without renewing the 
license. All licensees shall give the Board notice of a change of mailing address 
or a change of place of employment within 30 days after the change. The Board 
may require licensees to obtain up to 10 hours of continuing education from 
Board-approved providers as a condition of license renewal. (1905, c. 108, ss. 
18, 19, 27; Rev., ss. 3653, 4484; 1911, c. 48; C.S., s: 6662; 1921,:c..68,.s: 25.1947, 
c. 781; 1953, c. 1051; 1981 (Reg. Sess., 1982), c. 1188, s. 1.) 

Section Set Out Twice. — The section section as in effect January 1, 2008, see the 

above is effective until January 1, 2008. Forthe following section, also numbered G.S. 90-85.17. 

§ 90-85.17. (Effective January 1, 2008) License renewal. 

In accordance with Board regulations, each license to practice pharmacy 
shall expire on December 31 and shall be renewed annually by filing with the 
Board on or after December 1 an application for license renewal furnished by 
the Board, accompanied by the required fee. It shall be unlawful to practice 
pharmacy more than 60 days after the expiration date without renewing the 
license. All licensees shall give the Board notice of a change of mailing address 
or a change of place of employment within 30 days after the change. The Board 
may require licensees to obtain up to 30 hours of continuing education every 
two years from Board-approved providers as a condition of license renewal, 
with a minimum of 10 hours required per year. (2005-402, s. 4.) 

Section Set Out Twice. — The section 2005-402, s. 4, effective January 1, 2008, in the 
above is effective January 1, 2008. For the last sentence, substituted “30 hours” for “10 
section as in effect until January 1, 2008, see hours,” inserted “every two years” preceding 
the preceding section, also numbered G.S. 90- “from Board-approved” and added “with a min- 
Soya. imum of 10 hours required per year”; and made 

Effect of Amendments. — Session Laws a minor punctuation change. 

§ 90-85.18. Approval of continuing education programs. 

The Board shall approve providers of continuing education programs upon 
finding that the provider is competent to and does offer an educational 
experience designed to enable those who successfully complete the program to 
more safely and properly practice pharmacy. (1981 (Reg. Sess., 1982), c. 1188, 
s. 1.) 

§ 90-85.19. Reinstatement. 

Whenever a pharmacist who has not renewed his license for five or more 
years seeks to renew or reinstate his license, he must appear before the Board 
and submit evidence that he can safely and properly practice pharmacy. (1981 
(Reg. Sess., 1982), c. 1188, s. 1.) 

§ 90-85.20. Licensure without examination. 

(a) The Board may issue a license to practice pharmacy, without examina- 
tion, to any person who is licensed as a pharmacist in another jurisdiction if 
the applicant shall present satisfactory evidence of possessing the same 
qualifications as are required of licensees in this State, that he was licensed by 
examination in such other jurisdiction, and that the standard of competence 
required by such other jurisdiction is substantially equivalent to that of this 
State at that time. The Board must be satisfied that a candidate for licensure 
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has a satisfactory understanding of the laws governing the practice of 
pharmacy and distribution of drugs in this State. 

(b) Repealed by Session Laws 1991, c. 125, s. 2. (1905, c. 108, s. 16; Rev., s. 
4482; C.S., s. 6660; 1945, c. 572, s. 2; 1971, c. 468; 1977, c. 598; 1981, c. 717, ss. 
oe 1981 (Reg. Sess., 1982), c. 1188, s. 1; 1983, c. 196, ss. 6, 7; 1991, c. 125, s. 

§ 90-85.21. Pharmacy permit. 

(a) In accordance with Board regulations, each pharmacy in North Carolina 
shall annually register with the Board on a form provided by the Board. The 
application shall identify the pharmacist-manager of the pharmacy and all 
pharmacy personnel employed in the pharmacy. All pharmacist-managers 
shall notify the Board of any change in pharmacy personnel within 30 days of 
the change. In addition to identifying the pharmacist-manager, a pharmacy 
may identify a pharmacy permittee’s designated agent that the Board shall 
notify of any investigation of the pharmacy or a pharmacist employed by the 
pharmacy. The notice shall include the specific reason for the investigation and 
be given prior to the initiation of any disciplinary proceedings. 

(al) A mobile pharmacy shall register annually with the Board in the 
manner prescribed in subsection (a) of this section, and the registration shall 
be renewed annually. A mobile pharmacy shall be considered a single phar- 
macy and shall not be required to pay a separate registration fee for each 
location but shall pay the annual registration fee prescribed in G.S. 90-85.24. 
A mobile pharmacy shall provide the Board with the address of every location 
from which prescription drugs will be dispensed by the mobile pharmacy. 

(b) Each physician who dispenses prescription drugs, for a fee or other 
charge, shall annually register with the Board on the form provided by the 
Board, and with the licensing board having jurisdiction over the physician. 
Such dispensing shall comply in all respects with the relevant laws and 
regulations that apply to pharmacists governing the distribution of drugs, 
including packaging, labeling, and record keeping. Authority and responsibil- 
ity for disciplining physicians who fail to comply with the provisions of this 
subsection are vested in the licensing board having jurisdiction over the 
physician. The form provided by the Board under this subsection shall be as 
follows: 

Application For Registration 

With The Pharmacy Board 

As A Dispensing Physician 

ib we 

Name and Address of Dispensing Affix Dispensing Label Here 
Physician 

3. Physician’s North Carolina License Number 

4. Are you currently practicing in a professional association registered with 
the North Carolina Medical Board? 
ees Yes = No If yes, enter the name and registration 

number of the professional corporation: 
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5. I certify that the information is correct and complete. 

Signature Date 

(1927, c. 28, s. 1; 1953, c. 183, s. 2; 1981 (Reg. Sess., 1982), c. 1188, s. 1; 1987, 

c. 687; 1995, c. 94, s. 25; 1999-246, s. 2; 2001-375, s. 3; 2005-427, s. 1.) 

Effect of Amendments. — Session Laws 

2005-427, s. 1., effective January 1, 2006, added 
the last two sentences in subsection (a). 

§ 90-85.21A. Applicability to out-of-state operations. 

(a) Any pharmacy operating outside the State which ships, mails, or 

delivers in any manner a dispensed legend drug into this State shall annually 

register with the Board on a form provided by the Board. In order to satisfy the 

registration requirements of this subsection, a pharmacy shall certify that the 

pharmacy employs a pharmacist who is responsible for dispensing, shipping, 

mailing, or delivering dispensed legend drugs into this State or in a state 

approved by the Board and has met requirements for licensure equivalent to 

the requirements for licensure in this State. In order for the pharmacy’s 

certification of the pharmacists to be valid, a pharmacist shall agree in writing, 

on a form approved by the Board, to be subject to the jurisdiction of the Board, 
the provisions of this Article, and the rules adopted by the Board. If the Board 
revokes this certification, the pharmacy shall no longer have authority to 
dispense, ship, mail, or deliver in any manner a dispensed legend drug into 
this State. 

(b) Any pharmacy subject to this section shall at all times maintain a valid 
unexpired license, permit, or registration necessary to conduct such pharmacy 
in compliance with the laws of the state in which such pharmacy is located. No 
pharmacy operating outside the State may ship, mail, or deliver in any manner 
a dispensed legend drug into this State unless such drug is lawfully dispensed 
by a licensed pharmacist in the state where the pharmacy is located. 

(c) The Board shall be entitled to charge and collect not more than five 
hundred dollars ($500.00) for original registration of a pharmacy under this 
section, and for renewal thereof, not more than two hundred dollars ($200.00), 
and for reinstatement thereof, not more than two hundred dollars ($200.00). 

(d) The Board may deny a nonresident pharmacy registration upon a 
determination that the pharmacy has a record of being formally disciplined in 
its home state for violations that relate to the compounding or dispensing of 
legend drugs and presents a threat to the public health and safety. 

(e) Except as otherwise provided in this subsection, the Board may adopt 
rules to protect the public health and safety that are necessary to implement 
this section. Notwithstanding G.S. 90-85.6, the Board shall not adopt rules 
pertaining to the shipment, mailing, or other manner of delivery of dispensed 
legend drugs by pharmacies required to register under this section that are 
more restrictive than federal statutes or regulations governing the delivery of 
prescription medications by mail or common carrier. A pharmacy required to 
register under this section shall comply with rules adopted pursuant to this 
section. 

(f) The Board may deny, revoke, or suspend a nonresident pharmacy 
registration for failure to comply with any requirement of this section. (1993, 
c. 455, s. 1; 1998-212, s. 12.3B(b); 2004-199, s. 25; 2005-402, s. 3.) 
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Effect of Amendments. — Session Laws Session Laws 2005-402, s. 3, effective Octo- 
2004-199, s. 25, effective August 17, 2004, ber 1, 2005, rewrote subsection (c), raising the 
added the present last three sentences in sub- fees therein charged. 
section (a). 

§ 90-85.21B. Unlawful practice of pharmacy. 

It shall be unlawful for any person, firm, or corporation not licensed or 
registered under the provisions of this Article to: 

(1) Use in a trade name, sign, letter, or advertisement any term, including 
“drug”, “pharmacy”, “prescription drugs”, “prescription”, “Rx”, or 
“apothecary”, that would imply that the person, firm, or corporation is 
licensed or registered to practice pharmacy in this State. 

(2) Hold himself or herself out to others as a person, firm, or corporation 
licensed or registered to practice pharmacy in this State. (2003-284, s. 
10.8D.) 

Editor’s Note. — Session Laws 2003-284, s. Session Laws 2003-284, s. 49.5 is a severabil- 
1.2, provides: “This act shall be known as the _ity clause. 
‘Current Operations and Capital Improve- Session Laws 2003-284, s. 49.6, made this 
ments Appropriations Act of 2003’.” section effective July 1, 2003. 

§ 90-85.22. Device and medical equipment permits. 

(a) Devices. — Each place, whether located in this State or out-of-state, 
where devices are dispensed or delivered to the user in this State shall register 
annually with the Board on a form provided by the Board and obtain a device 
permit. A business that has a current pharmacy permit does not have to 
register and obtain a device permit. Records of devices dispensed in pharma- 
cies or other places shall be kept in accordance with rules adopted by the 
Board. 

(b) Medical Equipment. — Each place, whether located in this State or 
out-of-state, that delivers medical equipment to the user of the equipment in 
this State shall register annually with the Board on a form provided by the 
Board and obtain a medical equipment permit. A business that has a current 
pharmacy permit or a current device permit does not have to register and 
obtain a medical equipment permit. Medical equipment shall be delivered only 
in accordance with requirements established by rules adopted by the Board. 

(c) This section shall not apply to either of the following: 
(1) A pharmaceutical manufacturer registered with the Food and Drug 

Administration. 
(2) A wholly owned subsidiary of a pharmaceutical manufacturer regis- 

tered with the Food and Drug Administration. (1981 (Reg. Sess., 
HOS Zper 11388, sel: 1993 (Ree Sess.) 1994), c 692s: 172001-339, 521) 

§ 90-85.23. License and permit to be displayed. 

Every pharmacist-manager’s license, every permit, and every current re- 
newal shall be conspicuously posted in the place of business owned by or 
employing the person to whom it is issued. The licenses and every last renewal 
of all other pharmacists employed in the pharmacy must be readily available 
for inspection by agents of the Board. Failure to display any license or permit 
and the most recent renewal shall be a violation of this Article and each day 
that the license or permit or renewal is not displayed shall be a separate and 
Gmermmcs.oltense. (1905; c. 108.\ss. 18, 26; Rev.. ss. 8651, 4485; C.5., s. 6662: 
fee. 0S.0si10) 19532c, 10511981 (Res. Sess...1982), c.cl88ys, 1.) 
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§ 90-85.24. Fees collectible by Board. 

(a) The Board of Pharmacy shall be entitled to charge and collect not more 
than the following fees: 

(1) For the examination of an applicant for hcense as a pharmacist, two 
hundred dollars ($200.00), plus the cost of the test material; 

(2) For renewing the license as a pharmacist, one hundred thirty-five 
dollars ($135.00); 

(3) For reinstatement of a license as a pharmacist, one hundred thirty-five 
dollars ($135.00); 

(4) ee annual registration of a pharmacy technician, thirty dollars 
($30.00); 

(5) For reinstatement of a registration of a pharmacy technician, thirty 
dollars ($30.00); 

(6) For licenses without examination as provided in G.S. 90-85.20, origi- 
nal, six hundred dollars ($600.00); 

(7) For original registration of a pharmacy, five hundred dollars ($500.00), 
and renewal thereof, two hundred dollars ($200.00); 

(8) For reinstatement of the registration of a pharmacy, two hundred 
dollars ($200.00); 

(9) For annual registration as a dispensing physician under G.S. 90- 
85.21(b), seventy-five dollars ($75.00); 

(10) For reinstatement of registration as a dispensing physician, seventy- 
five dollars ($75.00); 

(11) For annual registration as a dispensing physician assistant under 
G.S. 90-18.1, seventy-five dollars ($75.00); 

(12) For reinstatement of registration as a dispensing physician assistant, 
seventy-five dollars ($75.00); 

(13) For annual registration as a dispensing nurse practitioner under G.S. 
90-18.2, seventy-five dollars ($75.00); 

(14) For reinstatement of registration as a dispensing nurse practitioner, 
seventy-five dollars ($75.00); 

(15) For registration of any change in pharmacist personnel as required 
under G.S. 90-85.21(a), thirty-five dollars ($35.00); 

(16) For a duplicate of any license, permit, or registration issued by the 
Board, twenty-five dollars ($25.00); 

(17) For original registration to dispense devices, deliver medical equip- 
ment, or both, five hundred dollars ($500.00); 

(18) For renewal of registration to dispense devices, deliver medical 
equipment, or both, two hundred dollars ($200.00); 

(19) For reinstatement of a registration to dispense devices, deliver 
medical equipment, or both, two hundred dollars ($200.00). 

(b) All fees under this section shall be paid before any applicant may be 
admitted to examination or the applicant’s name may be placed upon the 
register of pharmacists or before any license or permit, or any renewal or 
reinstatement thereof, may be issued by the Board. (1905, c. 108, s. 12; Rev., s. 
4471870 .8., 8.6607, 19217 C57, 353; 19450 5720s) 3°19590¢c) [Sone tons 
c. 6/0, s. 1; 1973, ¢ 1183; 1981 .c 72: ¢, /1i, s. 3: 1981 (Res. Seae. loo aa 
1188, s. 2; 1983, c. 196, s. 8; 1987, c. 260; 1987 (Reg. Sess., 1988), c. 1039, s. 4; 
Mg (Reg. Sess., 1994), c. 692, s. 3; 1997-231, s. 1; 2001-375, s. 4: 2005-402) s. 

Editor’s Note. — This section was formerly the goal of the General Assembly that the 
G.S. 90-60. It was recodified pursuant to Ses- Board of Pharmacy will use the funds gener- 
sion Laws 1981 (Reg. Sess., 1982), c. 1188, s.2, ated by this act to enable it to conduct investi- 
effective July 1, 1982. gations and inspections under this Article. The 

Session Laws 2005-402, s. 1.1, provides: “Itis | Board of Pharmacy shall annually expend at 

302 



§90-85.25 ART. 4A. PHARMACY PRACTICE ACT §90-85.27 

least one hundred thousand dollars ($100,000) ments for continuing education. 

of the funds generated by this act for a Phar- Effect of Amendments. — Session Laws 
macy Recovery Network.” Sections 2 through 4 2005-402, s. 2, effective October 1, 2005, re- 
of that act raised fees collectible by the Baord of wrote this section, raising the fees therein 
Pharmacy and increased the minimum require- charged. 

§ 90-85.25. Disasters and emergencies. 

(a) In the event of an occurrence which the Governor of the State of North 
Carolina has declared a disaster or when the Governor has declared a state of 
emergency, or in the event of an occurrence for which a county or municipality 
has enacted an ordinance to deal with states of emergency under G.S. 
14-288.12, 14-288.13, or 14-288.14, or to protect the public health, safety, or 
welfare of its citizens under G.S. 160A-174(a) or G.S. 153A-121(a), as applica- 
ble, the Board may waive the requirements of this Article in order to permit the 
provision of drugs, devices, and professional services to the public. 

(b) The pharmacist in charge of a pharmacy shall report within 10 days to 
the Board any disaster, accident, theft, or emergency which may affect the 
strength, purity, or labeling of drugs and devices in the pharmacy. (1981 Reg. 
Sess., 1982), c. 1188, s. 1; 1998-212, s. 12.3B(a).) 

§ 90-85.26. Prescription orders preserved. 

(a) Every pharmacist-manager of a pharmacy shall maintain for at least 
three years the original of every prescription order and refill compounded or 
dispensed at the pharmacy except for prescription orders recorded in a 
patient’s medical record. An automated data processing system may be used 
for the storage and retrieval of refill information for prescriptions pursuant to 
the regulations of the Board. 

(b) Every pharmacy permittee’s designated agent shall maintain documen- 
tation of alleged medication errors and incidents described in G.S. 90- 
85.47(e)(1) for which the pharmacy permittee has knowledge. (1905, c. 108, s. 
21; Rev., s. 4490; C.S., s. 6666; 1981 (Reg. Sess., 1982), c. 1188, s. 1; 2005-427, 
s. 2.) 

Effect of Amendments. — Session Laws ignated the former paragraph as subsection (a) 
2005-427, s. 2., effective January 1, 2006, des- and added subsection (b). 

§ 90-85.26A. Clinical pharmacist practitioners subcom- 
mittee. 

The North Carolina Board of Pharmacy shall appoint and maintain a 
subcommittee of the Board consisting of four licensed pharmacists to work 
jointly with the subcommittee of the North Carolina Medical Board to develop 
rules to govern the provision of drug therapy management by clinical phar- 
macist practitioners and to determine reasonable fees to accompany an 
application for approval or renewal of such approval as provided in G.S. 90-6. 
The rules developed by this subcommittee shall govern the performance of acts 
by clinical pharmacist practitioners and shall become effective when they have 
been adopted by both Boards. (1999-290, s. 6.) 

§ 90-85.27. Definitions. 

As used in G.S. 90-85.28 through G.S. 90-85.31: . 
(1) “Equivalent drug product” means a drug product which has the same 

established name, active ingredient, strength, quantity, and dosage 
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form, and which is therapeutically equivalent to the drug product 
identified in the prescription; 

(2) “Established name” has the meaning given in section 502(e)(3) of the 
Federal Food, Drug and Cosmetic Act, 21 U.S.C. 352(e)(3); 

(3) “Good manufacturing practice” has the meaning given it in Part 211 of 
Chapter 1 of Title 21 of the Code of Federal Regulations; 

(4) “Manufacturer” means the actual manufacturer of the finished dosage 
form of the drug; 

(4a) “Narrow therapeutic index drugs” means those pharmaceuticals 
having a narrowly defined range between risk and benefit. Such drugs 
have less than a twofold difference in the minimum toxic concentra- 
tion and minimum effective concentration in the blood or are those 
drug product formulations that exhibit limited or erratic absorption, 
formulation-dependent bioavailability, and wide intrapatient phar- 
macokinetic variability that requires blood-level monitoring. Drugs 
identified as having narrow therapeutic indices shall be designated by 
the North Carolina Secretary of Health and Human Services upon the 
advice of the State Health Director, North Carolina Board of Phar- 
macy, and North Carolina Medical Board, as narrow therapeutic 
index drugs and shall be subject to the provisions of G.S. 90-85.28(b1). 
The North Carolina Board of Pharmacy shall submit the list of narrow 
therapeutic index drugs to the Codifier of Rules, in a timely fashion for 
publication in January of each year in the North Carolina Register. 

(5) “Prescriber” means anyone authorized to prescribe drugs pursuant to 
the laws of this State. (1979, c. 1017, s. 1; 1981 (Reg. Sess., 1982), c. 
1188, s. 3; 1983, ¢. 196, s: 9; 1997-76, s: 1; 1997-443) s. ITATTIStys 

Dispensing of Generic Drugs. — Session 
Laws 2005-276, s. 10.11(a), which appropriates 
funds for various Medicaid services and pay- 
ment bases, in subdivision (5) provides: “Not- 
withstanding G.S. 90-85.27 through G.S. 90- 
85.31, or any other law to the contrary, under 
the Medical Assistance Program (Title XIX of 
the Social Security Act), and except as other- 
wise provided in this subsection for atypical 
antipsychotic drugs and drugs listed in the 
narrow therapeutic index, a prescription order 
for a drug designated by a trade or brand name 
shall be considered to be an order for the drug 
by its established or generic name, except when 
the prescriber has determined, at the time the 
drug is prescribed, that the brand-name drug is 
medically necessary and has written on the 
prescription order the phrase ‘medically neces- 
sary. An initial prescription order for an atyp- 
ical antipsychotic drug or a drug listed in the 
narrow therapeutic drug index that does not 
contain the phrase ‘medically necessary shall 
be considered an order for the drug by its 
established or generic name, except that a 
pharmacy shall not substitute a generic or 
established name prescription drug for subse- 
quent brand or trade name prescription orders 
of the same prescription drug without explicit 
oral or written approval of the prescriber given 
at the time the order is filled. Generic drugs 
shall be dispensed at a lower cost to the Medical 
Assistance Program rather than trade or 

brand-name drugs. As used in this subsection, 
‘brand name’ means the proprietary name the 
manufacturer places upon a drug product or on 
its container, label, or wrapping at the time of 
packaging; and ‘established name’ has the same 
meaning as in section 502(e)(3) of the Federal 
Food, Drug, and Cosmetic Act as amended, 21 

UiS-C. $ 352(e)(3)7 
Session Laws 1983, c. 761, s. 60; 1983 (Reg. 

pess., 1984), c. 1034, s. 62(h); 1985, ent ome 
86(e); 1987. c, 738, s. 67s); 1989 (ce aU 
70(g); 1991, c. 689, s. 93(f); 1991 (Reg. Sess., 
1992),¢..900,'s.129; 1993" 6.320) ss 2220) eo 
c. 824, s. 23.14(h); 1996, Second Extra Session, 

¢, 118, s. 24; 1997-443."s; 111 1(h)s 1999-25 ee. 
11 12th); 2001-424) ss 21-3(a)ite (Gey 2g: 
as amended by 2002-126 s. 10.11(a); and Ses- 
sion Laws 2003-284, s. 10.19(h), contained pro- 

visions similar to those in Session Laws 2005- 
210,60 10 data) 

Editor’s Note. — This section was formerly 
G.S. 90-76.1. It was recodified pursuant to 
Session Laws 1981 (Reg. Sess., 1982), c. 1188, s. 

3, effective July 1, 1982. 
Session Laws 2005-276, s. 1.2, provides: 

“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2005’.” 

Session Laws 2005-276, s. 46.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2005-2007 fiscal biennium, 
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the textual provisions of this act apply only to Session Laws 2005-276, s. 46.5 is a severabil- 
funds appropriated for, and activities occurring _ ity clause. 
during, the 2005-2007 fiscal biennium.” 

§ 90-85.28. Selection by pharmacists permissible; pre- 
scriber may permit or prohibit selection; price 
limit on selected drugs. 

(a) A pharmacist dispensing a prescription for a drug product prescribed by 
its brand name may select any equivalent drug product which meets the 
following standards: 

(1) The manufacturer’s name and the distributor’s name, if different from 
the manufacturer’s name, shall appear on the label of the stock 
package; 

(2) It shall be manufactured in accordance with current good manufac- 
turing practices; 

(3) Effective January 1, 1982, all oral solid dosage forms shall have a logo, 
or other identification mark, or the product name to identify the 
manufacturer or distributor; 

(4) The manufacturer shall have adequate provisions for drug recall; and 
(5) The manufacturer shall have adequate provisions for return of out- 

dated drugs, through his distributor or otherwise. 
(b) The pharmacist shall not select an equivalent drug product if the 

prescriber instructs otherwise by one of the following methods: 
(1) Aprescription form shall be preprinted or stamped with two signature 

lines at the bottom of the form which read: 

Product Selection Permitted Dispense as Written” 
On this form, the prescriber shall communicate his instructions to the 
pharmacist by signing the appropriate line. 

(2) In the event the preprinted or stamped prescription form specified in 
(b)(1) is not readily available, the prescriber may handwrite “Dispense 
as Written” or words or abbreviations of the same meaning on a 
prescription form. 

(3) When ordering a prescription orally, the prescriber shall specify either 
that the prescribed drug product be dispensed as written or that 
product selection is permitted. The pharmacist shall note the instruc- 
tions on the file copy of the prescription and retain the prescription 
form for the period prescribed by law. 

(b1) A prescription for a narrow therapeutic index drug shall be refilled 
using only the same drug product by the same manufacturer that the 
pharmacist last dispensed under the prescription, unless the prescriber is 
notified by the pharmacist prior to the dispensing of another manufacturer’s 
product, and the prescriber and the patient give documented consent to the 
dispensing of the other manufacturer’s product. For purposes of this subsec- 
tion, the term “refilled” shall include a new prescription written at the 
expiration of a prescription which continues the patient’s therapy on a narrow 
therapeutic index drug. 

(c) The pharmacist shall not select an equivalent drug product unless its 
price to the purchaser is less than the price of the prescribed drug product. 
Poe LOL (es VOSia Ree wsess: 1982)rc, 1188 %s.03: 1997-76,'s. 2.) 

Editor’s Note. — This section was formerly For provisions relating to the dispensing of 
G.S. 90-76.2. It was recodified pursuant to generic drugs under the Medical Assistance 
Session Laws 1981 (Reg. Sess., 1982), c. 1188,s. Program, see the Editor’s note under G.S. 90- 

3, effective July 1, 1982. oie! 
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§ 90-85.29. Prescription label. 

The prescription label of every drug product dispensed shall contain the 
brand name of any drug product dispensed, or in the absence of a brand name, 
the established name. The prescription drug label of every drug product 
dispensed shall: 

(1) Contain the discard date when dispensed in a container other than the 
manufacturer’s original container. The discard date shall be the 
earlier of one year from the date dispensed or the manufacturer’s 
expiration date, whichever is earlier, and 

(2) Not obscure the expiration date and storage statement when the 
product is dispensed in the manufacturer’s original container. 

As used in this section, “expiration date” means the expiration date printed on 
the original manufacturer’s container, and “discard date” means the date after 
which the drug product dispensed in a container other than the original 
manufacturer’s container shall not be used. Nothing in this section shall 
impose liability on the dispensing pharmacist or the prescriber for damages 
related to or caused by a drug product that loses its effectiveness prior to the 
expiration or disposal date displayed by the pharmacist or prescriber. (1979, c. 
LOL esly 198th (neo Sess4.1982), colls8.cs: 32 1993 -e) 2900s 275m) 

Editor’s Note. — This section was formerly For provisions relating to the dispensing of 
G.S. 90-76.3. It was recodified pursuant to generic drugs under the Medical Assistance 
Session Laws 1981 (Reg. Sess., 1982), c.1188,s. Program, see the Editor’s note under G.S. 90- 
3, effective July 1, 1982. oo e 

§ 90-85.30. Prescription record. 

The pharmacy file copy of every prescription shall include the brand or trade 
name, if any, or the established name and the manufacturer of the drug 
product dispensed. (1979, c. 1017, s. 1; 1981 (Reg. Sess., 1982), c. 1188, s. 3.) 

Editor’s Note. — This section was formerly For provisions relating to the dispensing of 
G.S. 90-76.4. It was recodified pursuant to generic drugs under the Medical Assistance 
Session Laws 1981 (Reg. Sess., 1982), c.1188,s. Program, see the Editor’s note under G.S. 90- 
3, effective July 1, 1982. Oa,24 

§ 90-85.31. Prescriber and pharmacist liability not ex- 
tended. 

The selection of an equivalent drug product pursuant to this Article shall 
impose no greater liability upon the pharmacist for selecting the dispensed 
drug product or upon the prescriber of the same than would be incurred by 
either for dispensing the drug product specified in the prescription. (1979, c. 
LOLS. 6 19S Mees Sess! 9S2) cc. 1183. s.3:) 

Editor’s Note. — This section was formerly For provisions relating to the dispensing of 
G.S. 90-76.5. It was recodified pursuant to generic drugs under the Medical Assistance 
Session Laws 1981 (Reg. Sess., 1982), c.1188,s. Program, see the Editor’s note under G.S. 90- 
3, effective July 1, 1982. Sbi2 7. 
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§ 90-85.32. Rules pertaining to filling, refilling, transfer, 
and mail or common-carrier delivery of pre- 
scription orders. 

(a) Except as otherwise provided in this section, the Board may adopt rules 
governing the filling, refilling and transfer of prescription orders not inconsis- 
tent with other provisions of law regarding the distribution of drugs and 
devices. The rules shall assure the safe and secure distribution of drugs and 
devices. Prescriptions marked PRN shall not be refilled more than one year 
after the date issued by the prescriber unless otherwise specified. 

(b) Notwithstanding G.S. 90-85.6, the Board shall not adopt rules pertain- 
ing to the shipment, mailing, or other manner of delivery of dispensed legend 
drugs that are more restrictive than federal statutes or regulations governing 
the delivery of prescription medications by mail or common carrier. (1981 (Reg. 
pecswS2)eco1ls3is. 1 1998-212°'s, 12:3B(c).) 

§ 90-85.33. Unit dose medication systems. 

The Board may adopt regulations governing pharmacists providing unit 
dose medication systems. The regulations shall ensure the safe and proper 
distribution of drugs in the patient’s best health interests. (1981 (Reg. Sess., 
Pee ac 11188; s..))) 

§ 90-85.34. Unique pharmacy practice. 

Consistent with the provisions of this Article, the Board may regulate unique 
pharmacy practices including, but not limited to, nuclear pharmacy and 
clinical pharmacy, to ensure the best interests of patient health and safety. 
(1981 (Reg. Sess., 1982), c. 1188, s. 1.) 

§ 90-85.34A. Public health pharmacy practice. 

(a) A registered nurse in a local health department clinic may dispense 
prescription drugs and devices, other than controlled substances as defined in 
G.S. 90-87, under the following conditions: 

(1) The registered nurse has training acceptable to the Board in the 
labeling and packaging of prescription drugs and devices; 

(2) Dispensing by the registered nurse shall occur only at a local health 
department clinic; 

(3) Only prescription drugs and devices contained in a formulary recom- 
mended by the Department of Health and Human Services and 
approved by the Board shall be dispensed; 

(4) The local health department clinic shall obtain a pharmacy permit in 
accordance with G.S. 90-85.21; 

(5) Written procedures for the storage, packaging, labeling and delivery of 
prescription drugs and devices shall be approved by the Board; and 

(6) The pharmacist-manager, or another pharmacist at his direction, shall 
review dispensing records at least weekly, provide consultation where 
appropriate, and be responsible to the Board for all dispensing 
activity at the local health department clinic. 

(b) This section is applicable only to prescriptions issued on behalf of 
persons receiving local health department clinic services and issued by an 
individual authorized by law to prescribe drugs and devices. 

(c) This section does not affect the practice of nurse practitioners pursuant 
to G.S. 90-18.2 or of physician assistants pursuant to G.S. 90-18.1. (1985, c. 
359; 1989 (Reg. Sess., 1990), c. 1004, s. 2; c. 1075, s. 4; 1997-443, s. 11A.22.) 
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§ 90-85.35. Availability of patient records. 

Pharmacists employed in health care facilities shall have access to patient 
records maintained by those facilities when necessary for the pharmacist to 
provide pharmaceutical services. The pharmacist shall make appropriate 
entries in patient records. (1981 (Reg. Sess., 1982), c. 1188, s. 1.) 

§ 90-85.36. Availability of pharmacy records. 

(a) Except as provided in subsections (b) and (c) below, written prescription 
orders on file in a pharmacy or other place where prescriptions are dispensed 
are not public records and any person having custody of or access to the 
prescription orders may divulge the contents or provide a copy only to the 
following persons: 

(1) An adult patient for whom the prescription was issued or a person who 
is legally appointed guardian of that person; 

(2) An emancipated minor patient for whom the prescription order was 
issued or a person who is the legally appointed guardian of that 
patient; 

(3) An unemancipated minor patient for whom the prescription order was 
issued when the minor’s consent is sufficient to authorize treatment of 
the condition for which the prescription was issued; 

(4) A parent or person in loco parentis of an unemancipated minor patient 
for whom the prescription order was issued when the minor’s consent 
is not sufficient to authorize treatment for the condition for which the 
prescription is issued; 

(5) The licensed practitioner who issued the prescription; 
(6) The licensed practitioner who is treating the patient for whom the 

prescription was issued; 
(7) A pharmacist who is providing pharmacy services to the patient for 

whom the prescription was issued; 
(8) Anyone who presents a written authorization for the release of 

pharmacy information signed by the patient or his legal representa- 
tive; 

(9) Any person authorized by subpoena, court order or statute; 
(10) Any firm, association, partnership, business trust, corporation or 

company charged by law or by contract with the responsibility of 
providing for or paying for medical care for the patient for whom the 
prescription order was issued; 

(11) A member or designated employee of the Board; 
(12) The executor, administrator or spouse of a deceased patient for whom 

the prescription order was issued; 
(13) Researchers and surveyors who have approval from the Board. The 

Board shall issue this approval when it determines that there are 
adequate safeguards to protect the confidentiality of the information 
contained in the prescription orders and that the researchers or 
surveyors will not publicly disclose any information that identifies 
any person; or 

(14) The person owning the pharmacy or his authorized agent. 
(b) A pharmacist may disclose any information to any person only when he 

reasonably determines that the disclosure is necessary to protect the life or 
health of any person. 

(c) Records required to be kept by G.S. 90-93(d) (Schedule V) are not public 
records and shall be disclosed at the pharmacist’s discretion. (1905, c. 108, s. 
aa s. 4490; C.S., s. 6666; 1981 (Reg. Sess., 1982), c. 1188, s. 1; 1991, c. 125, 
So: 
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§ 90-85.37. Embargo. 

Notwithstanding any other provisions of law, whenever an authorized 
representative of the Board has reasonable cause to believe that any drug or 
device presents a danger to the public health, he shall affix to the drug or 
device a notice that the article is suspected of being dangerous to the public 
health and warning all persons not to remove or dispose of the article. 
Whenever an authorized representative of the Board has reasonable cause to 
believe that any drug or device presents a danger to the public health and that 
there are reasonable grounds to believe that it might be disposed of pending a 
judicial resolution of the matter, he shall seize the article and take it to a safe 
and secure place. When an article has been embargoed under this section, the 
Board shall, as soon as practical, file a petition in Orange County District 
Court for a condemnation order for such article. If the judge determines after 
hearing, that the article is not dangerous to the public health, the Board shall 
direct the immediate removal of the tag or other marking, and where 
appropriate, shall direct that the article be returned to its owner. If the judge 
finds the article is dangerous to the public health, he shall order its destruction 
at the owner’s expense and under the Board’s supervision. If the judge 
determines that the article is dangerous to the public health, he shall order the 
owner of the article to pay all court costs, reasonable attorney’s fees, storage 
fees, and all other costs incident to the proceeding. (1981 (Reg. Sess., 1982), c. 
dS Sasi cl..) 

§ 90-85.38. Disciplinary authority. 

(a) The Board may, in accordance with Chapter 150B of the General 
Statutes, issue a letter of reprimand or suspend, restrict, revoke, or refuse to 
grant or renew a license to practice pharmacy, or require licensees to success- 
fully complete remedial education if the licensee has done any of the following: 

(1) Made false representations or withheld material information in con- 
nection with securing a license or permit. 

(2) Been found guilty of or plead guilty or nolo contendere to any felony in 
connection with the practice of pharmacy or the distribution of drugs. 

(3) Indulged in the use of drugs to an extent that renders the pharmacist 
unfit to practice pharmacy. 

(4) Made false representations in connection with the practice of phar- 
macy that endanger or are likely to endanger the health or safety of 
the public, or that defraud any person. 

(5) Developed a physical or mental disability that renders the pharmacist 
unfit to practice pharmacy with reasonable skill, competence and 
safety to the public. 

(6) Failed to comply with the laws governing the practice of pharmacy and 
the distribution of drugs. 

(7) Failed to comply with any provision of this Article or rules adopted by 
the Board. 

(8) Engaged in, or aided and abetted an individual to engage in, the 
practice of pharmacy without a license. 

(9) Been negligent in the practice of pharmacy. 
(b) The Board, in accordance with Chapter 150B of the General Statutes, 

may suspend, revoke, or refuse to grant or renew any permit for the same 
conduct as stated in subsection (a). 

(c) Any license or permit obtained through false representation or withhold- 
ing of material information shall be void and of no effect. (1905, c. 108, ss. 17, 
Coawey. 5.4433- C.5,,s. 6661; 1967, c. 807; 1973, c, 138: 1981, ¢. 412, s. 4) ¢ 
is Ce Ae eG LOS Reosoessy 1 98) )ecs 11L88aeml:.1987,.c282/,'s. 1s 
2001-375, s.5:) 
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CASE NOTES 

Discretion of Board. — Appellate court 
found that the superior court, which initially 
reviewed a decision of the Board of Pharmacy 
reprimanding a permitee pharmacy chain for 
negligent acts of its licensed pharmacists, had 
not erred in finding no arbitrary or capricious 
action by the Board in choosing a sanction; case 

law already made it clear that the chain could 
be vicariously responsible for the pharmacists’ 
actions, and so any sanction listed as applicable 
to a pharmacist could also be applied against 
the chain.. CVoiiPharm.,.dnc., v. N.C 4Boser 
Pharm., 162 N.C. App. 495, 591 S.E.2d 567 
(2004). 

§ 90-85.39. Injunctive authority. 

The Board may apply to any court for an injunction to prevent violations of 
this Article or of any rules enacted pursuant to it. The court is empowered to 
grant the injunctions regardless of whether criminal prosecution or other 
action has been or may be instituted as a result of the violation. (1981 (Reg. 
Bess. 81957) "eal 16Sis.. 15) 

§ 90-85.40. Violations. 

(a) It shall be unlawful for any owner or manager of a pharmacy or other 
place to allow or cause anyone other than a pharmacist to dispense or 
compound any prescription drug unless that person is a pharmacy technician 
or a pharmacy student who is enrolled in a school of pharmacy approved by the 
Board and is working under the supervision of a pharmacist. 

(b) Every person lawfully authorized to compound or dispense prescription 
drugs shall comply with all the laws and regulations governing the labeling 
and packaging of such drugs by pharmacists. 

(c) It shall be unlawful for any person not licensed as a pharmacist to 
compound or dispense any prescription drug, unless that person is a pharmacy 
technician or a pharmacy student who is enrolled in a school of pharmacy 
approved by the Board and is working under the supervision of a pharmacist. 

(d) It shall be unlawful for any person to manage any place of business 
where devices are dispensed or sold at retail without a permit as required by 
this Article. 

(d1) It is unlawful for a person to own or manage a place of business from 
Wee medical equipment is delivered without a permit as required by this 

rticle. 
(e) It shall be unlawful for any person without legal authorization to dispose 

of an article that has been embargoed under this Article. 
(f) It shall be unlawful to violate any provision of this Article or of any rules 

or regulations enacted pursuant to it. 
(g) This Article shall not be construed to prohibit any person from perform- 

ing an act that person is authorized to perform pursuant to North Carolina law. 
Health care providers who are authorized to prescribe drugs without supervi- 
sion are authorized to dispense drugs without supervision. 

(h) A violation of this Article shall be a Class 1 misdemeanor. (1905, c. 108, 
ss. 4, 23, 24; Rev., ss. 3649, 3650, 4487; C.S., ss. 6667, 6668, 6669; 1921, c. 68, 
ss. 6, /; Ex. Sess. 1924, c. 116:,1953;\c, 10511957, .c.617; 1959 te al Z2aee 
(Reg. Sess., 1982), ce: 1188,.s. 1; 1993, ¢_539.-s. 621; 1994. Kx. sess Cy24.c. 
14(c); 1993 (Reg. Sess., 1994), c. 692, s. 4; 2001-375, ss. 6, 7.) 

§ 90-85.41. Board agreements with special peer review 
organizations for impaired pharmacy person- 
nel. 

(a) The North Carolina Board of Pharmacy may, under rules adopted by the 
Board in compliance with Chapter 150B of the General Statutes, enter into 
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agreements with special impaired pharmacy personnel peer review organiza- 
tions. Peer review activities to be covered by such agreements shall include 
investigation, review and evaluation of records, reports, complaints, litigation, 
and other information about the practices and practice patterns of pharmacy 
personnel licensed or registered by the Board, as such matters may relate to 
impaired pharmacy personnel. Special impaired pharmacy personnel peer 
review organizations may include a statewide supervisory committee and 
various regional and local components or subgroups. 

(b) Agreements authorized under this section shall include provisions for 
the impaired pharmacy personnel peer review organizations to receive rele- 
vant information from the Board and other sources, conduct any investigation, 
review, and evaluation in an expeditious manner, provide assurance of confi- 
dentiality of nonpublic information and of the peer review process, make 
reports of investigations and evaluations to the Board, and to do other related 
activities for operating and promoting a coordinated and effective peer review 
process. The agreements shall include provisions assuring basic due process 
for pharmacy personnel that become involved. 

(c) The impaired pharmacy personnel peer review organizations that enter 
into agreements with the Board shall establish and maintain a program for 
impaired pharmacy personnel licensed or registered by the Board for the 
purpose of identifying, reviewing, and evaluating the ability of those pharma- 
cists to function as pharmacists, and pharmacy technicians to function as 
pharmacy technicians, and to provide programs for treatment and rehabilita- 
tion. The Board may provide funds for the administration of these impaired 
pharmacy personnel peer review programs. The Board shall adopt rules to 
apply to the operation of impaired pharmacy personnel peer review programs, 
with provisions for: (i) definitions of impairment; (ii) guidelines for program 
elements; (iii) procedures for receipt and use of information of suspected 
impairment; (iv) procedures for intervention and referral; (v) arrangements for 
monitoring treatment, rehabilitation, posttreatment support, and _perfor- 
mance; (vi) reports of individual cases to the Board; (vii) periodic reporting of 
statistical information; and (viii) assurance of confidentiality of nonpublic 
information and of the peer review process. 

(d) Upon investigation and review of a pharmacist licensed by the Board, or 
a pharmacy technician registered with the Board, or upon receipt of a 
complaint or other information, an impaired pharmacy personnel peer review 
organization that enters into a peer review agreement with the Board shall 
report immediately to the Board detailed information about any pharmacist 
licensed or pharmacy technician registered by the Board, if: 

(1) The pharmacist or pharmacy technician constitutes an imminent 
danger to the public or himself or herself. 

(2) The pharmacist or pharmacy technician refuses to cooperate with the 
program, refuses to submit to treatment, or is still impaired after 
treatment and exhibits professional incompetence. 

(3) It reasonably appears that there are other grounds for disciplinary 
action. 

(e) Any confidential patient information and other nonpublic information 
acquired, created, or used in good faith by an impaired pharmacy personnel 
peer review organization pursuant to this section shall remain confidential and 
shall not be subject to discovery or subpoena in a civil case. No person 
participating in good faith in an impaired pharmacy personnel peer review 
program developed under this section shall be required in a civil case to 
disclose any information (including opinions, recommendations, or evalua- 
tions) acquired or developed solely in the course of participating in the 
program. 

(f) Impaired pharmacy personnel peer review activities conducted in good 
faith pursuant to any program developed under this section shall not be 
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grounds for civil action under the laws of this State, and the activities are 
deemed to be State directed and sanctioned and shall constitute “State action” 
for the purposes of application of antitrust laws. (1999-81, s. 1; 2001-375, s. 8.) 

CASE NOTES 

Cited in Sharpe v. Worland, 187 N.C. App. 
82, 527 S.E.2d 75 (2000). 

§§ 90-85.42 through 90-85.44: Reserved for future codification pur- 
poses. 

ARTICLE 4B. 

Pharmacy Quality Assurance Protection Act. 

§ 90-85.45. Legislative intent. 

It is the intent of the General Assembly to require pharmacy quality 
assurance programs to further contribute to and enhance the quality of health 
care and reduce medication errors in this State by facilitating a process for the 
continuous review of the practice of pharmacy. (2005-427, s. 3.) 

Editor’s Note. — Session Laws 2005-427, s. rules regulating the maintenance of alleged 
4, provides that this Article is effective January medication error or incident records in effect as 
1, 2006, and shall supersede all administrative of that date. 

§ 90-85.46. Definitions. 

The following definitions shall apply in this Article: 
(1) Board. — The North Carolina Board of Pharmacy. 
(2) Pharmacy quality assurance program. — A program pertaining to one 

of the following: 
a. Apharmacy association created under G.S. 90-85.4 or incorporated 

under Chapter 55A of the General Statutes that evaluates the 
quality of pharmacy services and alleged medication errors and 
incidents and makes recommendations to improve the quality of 
pharmacy services. 

b. A program established by a person or entity holding a valid 
pharmacy permit pursuant to G.S. 90-85.21 or G.S. 90-85.21(a) to 
evaluate the quality of pharmacy services and alleged medication 
errors and incidents and make recommendations to improve the 
quality of pharmacy services. 

c. A quality assurance committee or medical or peer review commit- 
tee established by a health care provider licensed under this 
Chapter or a health care facility licensed under Chapter 122C, 
131D, or 131E of the General Statutes that includes evaluation of 
the quality of pharmacy services and alleged medication errors 
and incidents and makes recommendations to improve the qual- 
ity of pharmacy services. (2005-427, s. 3.) 

§ 90-85.47. Pharmacy quality assurance program re- 
quired; limited liability; discovery. 

(a) Every person or entity holding a valid pharmacy permit pursuant to G.S. 
90-85.21 or G.S. 90-85.21(a), shall establish or participate in a pharmacy 
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quality assurance program as defined under G.S. 90-85.46(2), to evaluate the 
following: 

(1) The quality of the practice of pharmacy. 
(2) The cause of alleged medication errors and incidents. 
(3) Pharmaceutical care outcomes. 
(4) Possible improvements for the practice of pharmacy. 
(5) Methods to reduce alleged medication errors and incidents. 

(b) There shall be no monetary liability on the part of, or no cause of action 
for damages arising against, any member of a duly appointed pharmacy 
quality assurance program or any pharmacy or pharmacist furnishing infor- 
mation to a pharmacy quality assurance program or any person, including a 
person acting as a witness or incident reporter to or investigator for a 
pharmacy quality assurance program, for any act or proceeding undertaken or 
performed within the scope of the functions of the pharmacy quality assurance 
program. 

(c) This section shall not be construed to confer immunity from liability on 
any professional association, pharmacy or pharmacist, or health care provider 
while performing services other than as a member of a pharmacy quality 
assurance program or upon any person, including a person acting as a witness 
or incident reporter to or investigator for a pharmacy quality assurance 
program, for any act or proceeding undertaken or performed outside the scope 
of the functions of the pharmacy quality assurance program. Except as 
provided in subsection (a) or (b) of this section, where a cause of action would 
arise against a pharmacy, pharmacist, or an individual health care provider, 
the cause of action shall remain in effect. 

(d) The proceedings of a pharmacy quality assurance program, the records 
and materials it produces, and the materials it considers shall be confidential 
and not considered public records within the meaning of G.S. 132-1 or G:S. 
58-2-100 and shall not be subject to discovery or introduction into evidence in 
any civil action, administrative hearing or Board investigation against a 
pharmacy, pharmacist, pharmacy technician, a pharmacist manager or a 
permittee or a hospital licensed under Chapter 122C or Chapter 131E of the 
General Statutes or that is owned or operated by the State, which civil action, 
administrative hearing or Board Investigation results from matters that are 
the subject of evaluation and review by the pharmacy quality assurance 
program. No person who was in attendance at a meeting of the pharmacy 
quality assurance program shall be required to testify in any civil action, 
administrative hearing or Board investigation as to any evidence or other 
matters produced or presented during the proceedings of the pharmacy quality 
assurance program or as to any findings, recommendations, evaluations, 
Opinions, or other actions of the pharmacy quality assurance program or its 
members. However, information, documents, or records otherwise available 
are not immune from discovery or use in a civil action merely because they 
were presented during proceedings of the pharmacy quality assurance pro- 
gram. Documents otherwise available as public records within the meaning of 
G.S. 132-1 do not lose their status as public records merely because they were 
presented or considered during proceedings of the pharmacy quality assurance 
program. A member of the pharmacy quality assurance program may testify in 
a civil or administrative action but cannot be asked about the person’s 
testimony before the pharmacy quality assurance program or any opinions 
formed as a result of the pharmacy quality assurance program. Nothing in this 
subsection shall preclude: 

(1) Apharmacy, pharmacist, pharmacy technician, or other person or any 
agent or representative of a pharmacy, pharmacist, pharmacy techni- 
cian or other person participating on a pharmacy quality assurance 
program may use otherwise privileged, confidential information for 
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legitimate internal business or professional purposes of the pharmacy 
quality assurance program. 

(2) A pharmacy, pharmacist, pharmacy technician, other person partici- 
pating on the committee, or any person or organization named as a 
defendant in a civil action, a respondent in an administrative pro- 
ceeding, or a pharmacy, pharmacist, or pharmacy technician subject 
to a Board investigation as a result of participation in the pharmacy 
quality assurance program may use otherwise privileged, confidential 
information in the pharmacy quality assurance program or person’s 
own defense. A plaintiff in the civil action or the agency in the 
administrative proceeding may disclose records or determinations of 
or communications to the pharmacy quality assurance program in 
rebuttal to information given by the defendant, respondent, or phar- 
macist subject to Board investigation. 

(e) Upon the Board providing written notice to the pharmacy permittee’s 
designated agent under G.S. 90-85.21(a) and pharmacist of an investigation 
against the pharmacist, including the specific reason for the Board investiga- 
tion, the pharmacy permittee’s designated agent shall compile and provide 
documentation within 10 days of the receipt of the notice of any alleged 
medication error or incident committed by the pharmacist in the 12 months 
preceding the receipt of the notice, that the pharmacy permittee has knowl- 
edge of, when: 

(1) The alleged medication error or incident resulted in any of the 
following: 
a. A visit to a physician or an emergency room attributed to the 

alleged medication incident or error. 
b. Hospitalization requiring an overnight stay or longer. 
c. A fatality. 

(2) The Board has initiated a disciplinary proceeding against the phar- 
macist as a result of the investigation. Unless the documentation 
relates to an alleged medication error or incident that was specifically 
the cause of the investigation, the Board may review the documenta- 
tion only after the Board has made findings of fact and conclusions of 
law pursuant to G.S. 150B-42(a) and may use the documentation in 
determining the remedial action the pharmacist shall undergo as part 
of the disciplinary action imposed by the Board. The documentation 
shall be released only to the Board or its designated employees 
pursuant to this subsection and shall not otherwise be released except 
as required by law. 

The documentation provided to the Board shall not include the proceedings 
and records of a pharmacy quality assurance program or information prepared 
by the pharmacy solely for consideration by or upon request of a pharmacy 
quality assurance program. 

(f) Nothing in this section shall preclude the Board from obtaining informa- 
tion concerning a specific alleged medication error or incident that is the 
subject of a Board investigation resulting from a complaint to the Board. 
(2005-42775 55°) 

ARTICLE 5. 

North Carolina Controlled Substances Act. 

§ 90-86. Title of Article. 

This Article shall be known and may be cited as the “North Carolina 
Controlled Substances Act.” (1971, c. 919, s. 1.) 
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Legal Periodicals. — For survey of 1976 
criminal case law, see 55 N.C.L. Rev. 976 

(1977). 
For survey of 1979 administrative law, see 58 

N.C.L. Rev. 1185 (1980). 
For comment, “Admissibility of Biochemical 
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Urinalysis Testing Results for the Purpose of 
Detecting Marijuana Use,” see 20 Wake Forest 
L. Rev. 391 (1984). 

For a survey of 1996 developments in consti- 
tutional law, see 75 N.C.L. Rev. 2252 (1997). 

CASE NOTES 

Controlled Substances Act did not re- 
peal prior law controlling narcotic drugs. 
State v. Overton, 60 N.C. App. 1, 298 S.E.2d 695 
(1982), cert. denied and appeal dismissed, 307 
N.C. 580, 299 S.E.2d 652 (1983). 
Reference to Act in Indictment Prior to 

Effective Date. — The conspiracy to possess, 
sell, deliver, and manufacture heroin was 
equally a crime under the Controlled Sub- 
stances Act and its predecessor, the Uniform 
Narcotic Drug Act, which remained in full force 
and effect as to offenses committed prior to 
January 1, 1972. Reference in indictments to 
the Controlled Substances Act did not invali- 
date the indictments, as reference in the indict- 
ment to the specific statute allegedly violated is 
immaterial. State v. Overton, 60 N.C. App. 1, 
298 S.E.2d 695 (1982), cert. denied and appeal 
dismissed, 307 N.C. 580, 299 S.E.2d 652 (1983). 
Indictment for Sale of Narcotics to Al- 

lege Name of Purchaser. — In a count charg- 
ing the sale of narcotics, the indictment must 
allege the name of the purchaser. State v. 

§ 90-87. Definitions. 

As used in this Article: 

Martindale, 15 N.C. App. 216, 189 S.E.2d 549 
(1972). 

Applied in State v. Turnbull, 16 N.C. App. 
542, 192 S.E.2d 689 (1972); State v. McCuien, 

17 N.C. App. 109, 193 S.E.2d 349 (1972); State 
v. Hart, 64 N.C. App. 699, 308 S.E.2d 474 
(1983); State v. Boone, 310 N.C. 284, 311 S.E.2d 
552 (1984). 

Cited in State v. McIntyre, 281 N.C. 304, 188 
S.E.2d 304 (1972); State v. Foye, 14 N.C. App. 
200, 188 S.E.2d 67 (1972); State v. Wood, 17 
N.C. App. 352, 194 S.E.2d 205 (1973); State v. 
Muncy, 79 N.C. App. 356, 339 S.E.2d 466 

(1986); State v. Welch, 89 N.C. App. 135, 365 
S.E.2d 190 (1988); Harrelson v. Soles, 94 N.C. 

App. 557, 380 S.E.2d 528 (1989); State v. Out- 
law, 96 N.C. App. 192, 385 S.E.2d 165 (1989); 
State v. McRae, 110 N.C. App. 648, 430 S.E.2d 
434 (1993); State v. Ballenger, 123 N.C. App. 
179, 472.S.E.2d.572 (1996), aff'd, 345 N.C. 626, 
481 8.E.2d 84, cert. denied, 522 U.S. 817, 118S. 
Ct. 68, 139 L. Ed. 2d 29 (1997). 

(1) “Administer” means the direct application of a controlled substance, 
whether by injection, inhalation, ingestion, or any other means to the 
body of a patient or research subject by: 
a. A practitioner (or, in his presence, by his authorized agent), or 
b. The patient or research subject at the direction and in the presence 

of the practitioner. 
(2) “Agent” means an authorized person who acts on behalf of or at the 

direction of a manufacturer, distributor, or dispenser but does not 
include a common or contract carrier, public warehouseman, or 
employee thereof. 

(3) “Bureau” means the Bureau of Narcotics and Dangerous Drugs, 
United States Department of Justice or its successor agency. 

(3a) “Commission” means the Commission for Mental Health, Develop- 
mental Disabilities, and Substance Abuse Services established under 
Part 4 of Article 3 of Chapter 143B of the General Statutes. 

(4) “Control” means to add, remove, or change the placement of a drug, 
substance, or immediate precursor included in Schedules I through VI 
of this Article. 

(5) “Controlled substance” means a drug, substance, or immediate precur- 
sor included in Schedules I through VI of this Article. 

(5a) “Controlled substance analogue” means a substance (i) the chemical 
structure of which is substantially similar to the chemical structure of 
a controlled substance in Schedule I or II; Gi) which has a stimulant, 

315 



§90-87 CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-87 

depressant, or hallucinogenic effect on the central nervous system 
that is substantially similar to or greater than the stimulant, depres- 
sant, or hallucinogenic effect on the central nervous system of a 
controlled substance in Schedule I or II; or (iii) with respect to a 
particular person, which such person represents or intends to have a 
stimulant, depressant, or hallucinogenic effect on the central nervous 
system that is substantially similar to or greater than the stimulant, 
depressant, or hallucinogenic effect on the central nervous system of 
a controlled substance in Schedule I or II; and does not include (1) a 
controlled substance; (11) any substance for which there is an approved 
new drug application; (111) with respect to a particular person any 
substance, if an exemption is in effect for investigational use, for that 
person, under § 355 of Title 21 of the United States Code to the extent 
conduct with respect to such substance is pursuant to such exemption; 
or (iv) any substance to the extent not intended for human consump- 
tion before such an exemption takes effect with respect to that 
substance. The designation of gamma butyrolactone or any other 
chemical as a listed chemical pursuant to subdivision 802(34) or 
802(35) of Title 21 of the United States Code does not preclude a 
finding pursuant to this subdivision that the chemical is a controlled 
substance analogue. 

(6) “Counterfeit controlled substance” means: 
a. Acontrolled substance which, or the container or labeling of which, 

without authorization, bears the trademark, trade name, or other 
identifying mark, imprint, number, or device, or any likeness 
thereof, of a manufacturer, distributor, or dispenser other than 
the person or persons who in fact manufactured, distributed, or 
dispensed such substance and which thereby falsely purports, or 
is represented to be the product of, or to have been distributed by, 
such other manufacturer, distributor, or dispenser; or 

b. Any substance which is by any means intentionally represented as 
a controlled substance. It is evidence that the substance has been 
intentionally misrepresented as a controlled substance if the 
following factors are established: 
1. The substance was packaged or delivered in a manner nor- 

mally used for the illegal delivery of controlled substances. 
2. Money or other valuable property has been exchanged or 

requested for the substance, and the amount of that consid- 
eration was substantially in excess of the reasonable value of 
the substance. 

3. The physical appearance of the tablets, capsules or other 
finished product containing the substance is substantially 
identical to a specified controlled substance. 

(7) “Deliver” or “delivery” means the actual constructive, or attempted 
transfer from one person to another of a controlled substance, whether 
or not there is an agency relationship. 

(8) “Dispense” means to deliver a controlled substance to an ultimate user 
or research subject by or pursuant to the lawful order of a practitioner, 
including the prescribing, administering, packaging, labeling, or 
compounding necessary to prepare the substance for that delivery. 

(9) “Dispenser” means a practitioner who dispenses. 
(10) “Distribute” means to deliver other than by administering or dispens- 

ing a controlled substance. 
(11) “Distributor” means a person who distributes. 
(12) “Drug” means a. substances recognized in the official United States 

Pharmacopoeia, official Homeopathic Pharmacopoeia of the United 
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States, or official National Formulary, or any supplement to any of 
them; b. substances intended for use in the diagnosis, cure, mitiga- 
tion, treatment, or prevention of disease in man or other animals; c. 
substances (other than food) intended to affect the structure or any 
function of the body of man or other animals; and d. substances 
intended for use as a component of any article specified in a, b, or c of 
this subdivision; but does not include devices or their components, 
parts, or accessories. 

(13) “Drug dependent person” means a person who is using a controlled 
substance and who is in a state of psychic or physical dependence, or 
both, arising from use of that controlled substance on a continuous 
basis. Drug dependence is characterized by behavioral and other 
responses which include a strong compulsion to take the substance on 
a continuous basis in order to experience its psychic effects, or to avoid 
the discomfort of its absence. 

(14) “Immediate precursor” means a substance which the Commission 
has found to be and by regulation designates as being the principal 
compound commonly used or produced primarily for use, and which is 
an immediate chemical intermediary used or likely to be used in the 
manufacture of a controlled substance, the control of which is neces- 
sary to prevent, curtail, or limit such manufacture. 

(14a) The term “isomer” means, except as used in G.S. 90-87(17)(d), G.S. 
90-89(c), G.S. 90-90(1)d., and G.S. 90-95(h)(3), the optical isomer. As 
used in G.S. 90-89(c) the term “isomer” means the optical, position, or 
geometric isomer. As used in G.S. 90-87(17)(d), G.S. 90-90(1)d., and 
G.S. 90-95(h)(3) the term “isomer” means the optical isomer or 
diastereoisomer. 

(15) “Manufacture” means the production, preparation, propagation, com- 
pounding, conversion, or processing of a controlled substance by any 
means, whether directly or indirectly, artificially or naturally, or by 
extraction from substances of a natural origin, or independently by 
means of chemical synthesis, or by a combination of extraction and 
chemical synthesis; and “manufacture” further includes any packag- 
ing or repackaging of the substance or labeling or relabeling of its 
container except that this term does not include the preparation or 
compounding of a controlled substance by an individual for his own 
use or the preparation, compounding, packaging, or labeling of a 
controlled substance: 
a. By a practitioner as an incident to his administering or dispensing 

of a controlled substance in the course of his professional practice, 
or 

b. By a practitioner, or by his authorized agent under his supervision, 
for the purpose of, or as an incident to research, teaching, or 
chemical analysis and not for sale. 

(16) “Marijuana” means all parts of the plant of the genus Cannabis, 
whether growing or not; the seeds thereof; the resin extracted from 
any part of such plant; and every compound, manufacture, salt, 
derivative, mixture, or preparation of such plant, its seeds or resin, 
but shall not include the mature stalks of such plant, fiber produced 
from such stalks, oil, or cake made from the seeds of such plant, any 
other compound, manufacture, salt, derivative, mixture, or prepara- 
tion of such mature stalks (except the resin extracted therefrom), 
fiber, oil, or cake, or the sterilized seed of such plant which is 
incapable of germination. 

(17) “Narcotic drug” means any of the following, whether produced 
directly or indirectly by extraction from substances of vegetable 
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origin, or independently by means of chemical synthesis, or by a 
combination of extraction and chemical synthesis: 
a. Opium and opiate, and any salt, compound, derivative, or prepa- 

ration of opium or opiate. 
b. Any salt, compound, isomer, derivative, or preparation thereof 

which is chemically equivalent or identical with any of the 
substances referred to in clause a, but not including the 
isoquinoline alkaloids of opium. 

c. Opium poppy and poppy straw. 
d. Cocaine and any salt, isomer, salts of isomers, compound, deriva- 

tive, or preparation thereof, or coca leaves and any salt, isomer, 
salts of isomers, compound, derivative or preparation of coca 
leaves, or any salt, isomer, salts of isomers, compound, derivative, 
or preparation thereof which is chemically equivalent or identical 
with any of these substances, except that the substances shall not 
include decocanized coca leaves or extraction of coca leaves, which 
extractions do not contain cocaine or ecgonine. 

(18) “Opiate” means any substance having an addiction-forming or addic- 
tion-sustaining liability similar to morphine or being capable of 
conversion into a drug having addiction-forming or addiction-sustain- 
ing lability. It does not include, unless specifically designated as 
controlled under G.S. 90-88, the dextrorotatory isomer of 3-methoxy- 
n-methyl-morphinan and its salts (dextromethorphan). It does in- 
clude its racemic and levorotatory forms. 

(19) “Opium poppy” means the plant of the species Papaver somniferum 
L., except its seeds. 

(20) “Person” means individual, corporation, government or governmental 
subdivision or agency, business trust, estate, trust, partnership or 
association, or any other legal entity. 

(21) “Poppy straw” means all parts, except the seeds, of the opium poppy, 
after mowing. 

(22) “Practitioner” means: 
a. A physician, dentist, optometrist, veterinarian, scientific investi- 

gator, or other person licensed, registered or otherwise permitted 
to distribute, dispense, conduct research with respect to or to 
administer a controlled substance so long as such activity is 
within the normal course of professional practice or research in 
this State. 

b. A pharmacy, hospital or other institution licensed, registered, or 
otherwise permitted to distribute, dispense, conduct research 
with respect to or to administer a controlled substance so long as 
such activity is within the normal course of professional practice 
or research in this State. 

(23) “Prescription” means: 
a. Awritten order or other order which is promptly reduced to writing 

for a controlled substance as defined in this Article, or for a 
preparation, combination, or mixture thereof, issued by a practi- 
tioner who is licensed in this State to administer or prescribe 
drugs in the course of his professional practice; or issued by a 
practitioner serving on active duty with the armed forces of the 
United States or the United States Veterans Administration who 
is licensed in this or another state or Puerto Rico, provided the 
order is written for the benefit of eligible beneficiaries of armed 
services medical care; a prescription does not include an order 
entered in a chart or other medical record of a patient by a 
practitioner for the administration of a drug; or 
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b. A drug or preparation, or combination, or mixture thereof fur- 
nished pursuant to a prescription order. 

(24) “Production” includes the manufacture, planting, cultivation, grow- 
ing, or harvesting of a controlled substance. 

(25) “Registrant” means a person registered by the Commission to man- 
ufacture, distribute, or dispense any controlled substance as required 
by this Article. 

(26) “State” means the State of North Carolina. 
(27) “Ultimate user” means a person who lawfully possesses a controlled 

substance for his own use, or for the use of a member of his household, 
or for administration to an animal owned by him or by a member of his 
Housenolds (1971s GeI19Nsel: 1973 see4/GNse 16 4emo40, sse 2-421c, 
ie oomss le olor i ce4o2ns. OmlLOS len ol MSs TOMO Rem) O.. Se LG on: 
Moore. 491 19Stec. 1LUd.ss. 1.21990 (Resi Sessisli992) cy 10350) %s: 
21; 1997-456, s. 27; 2003-249, s. 2.) 

Legal Periodicals. — For survey of 1979 
criminal law, see 58 N.C.L. Rev. 1350 (1980). 

For article, “Asset Forfeiture and Third Party 

Rights: The Need for Further Law Reform,” see 
5 Duke L.J. 1254 (1989). 

CASE NOTES 

I. General Consideration. 
II. “Deliver” or “Delivery.” 

III. “Manufacture.” 
IV. “Marijuana.” 
V. “Practitioner.” 

VI. “Prescription.” 

I. GENERAL CONSIDERATION. 

Expert Witness. — Acceptance of an expert 
witness in the field of marijuana identification 
and admission of her opinion as to the nature of 
the material seized was not improper where the 
witness was a chemist with the State Bureau of 
Investigation, whose duties consisted of analy- 
sis of substances for the presence of controlled 
substances, including marijuana, where she 
had been so employed for almost two years, and 
had had special training in the analysis of 
controlled substances. State v. Jenkins, 74 N.C. 
App. 295, 328 S.E.2d 460 (1985). 
Applied in State v. Piland, 58 N.C. App. 95, 

293 S.E.2d 278 (1982); State v. Peoples, 65 N.C. 
App. 168, 308 S.E.2d 500 (1983); State v. 
Brown, 310 N.C. 563, 313 S8.E.2d 585 (1984); 
State v. Perry, 69 N.C. App. 477, 317 S.E.2d 428 
(1984); State v. Johnson, 78 N.C. App. 68, 337 
S.E.2d 81 (1985); State v. Williams, 164 N.C. 

App. 638, 596 S.E.2d 313 (2004). 
Cited in State v. Phillips, 15 N.C. App. 597, 

190 S.E.2d 433 (1972); State v. Aiken, 286 N.C. 
202, 209 S.E.2d 763 (1974); State v. Newton, 21 
N.C. App. 384, 204 S.E.2d 724 (1974); State v. 
Bell, 33 N.C. App. 607, 235 S.E.2d 886 (1977); 
State v. Shufford, 34 N.C. App. 115, 237 S.E.2d 
481 (1977); State v. Childers, 41 N.C. App. 729, 
255 S.E.2d 654 (1979); State v. Roseboro, 55 

N.C. App. 205, 284 S.E.2d 725 (1981); State v. 

Ellers, 56 N.C. App. 683, 289 S.E.2d 924 (1982); 

State v. Simmons, 66 N.C. App. 402, 311 S.E.2d 
357 (1984); State v. Moore, 95 N.C. App. 718, 
384 S.E.2d 67 (1989); State v. Thorpe, 326 N.C. 
451, 390 S.E.2d 311 (1990); State v. Jones, 97 

N-CuApps £89) 388) 5.H 2d 213 (1990); State v. 
Holmes, 109 N.C. App. 615, 428 S.E.2d 277 
(1993); State v. Oakes, 113 N.C. App. 332, 438 
S.E.2d 477 (1994). 

II. “DELIVER” OR “DELIVERY.” 

“Delivery” Means “Transfer.” — In a pros- 
ecution for felonious sale and delivery of mari- 
juana and felonious possession of marijuana 
with intent to sell, trial judge’s charge to the 
jury placing the burden on the State to prove 
that defendant “transferred” the marijuana 
was not prejudicial error, since “delivery” 
means “transfer” under this section. State v. 
Dietz, 289 N.C. 488, 223 S.E.2d 357 (1976). 

In the context of controlled substance 
statutes, “deliver” means the actual, con- 

structive, or attempted transfer from one per- 
son to another of a controlled substance. It is 
the intent of the defendant that is the 
gravaman of the offense. State v. Creason, 313 
N.C. 122, 326 S.E.2d 24 (1985). 

“Deliver” means actual, constructive, or at- 

tempted transfer from one person to another of 
a controlled substance. State v. Thrift, 78 N.C. 
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App. 199, 336 S.E.2d 861 (1985), cert. denied 
and appeal dismissed, 316 N.C. 557, 344 S.E.2d 
15 (1986). 
Evidence Sufficient. — Where the evidence 

showed that defendant gave drugs to two per- 
sons when officers arrived at a residence to 
search for a fugitive, there was sufficient evi- 
dence to support a finding of delivery; there- 
fore, a motion to dismiss was properly denied 
since the credibility of the witnesses was within 
the province of the jury. State v. Price, — N.C. 
App. —, 611 S.E.2d 891 (2005). 
Evidence of Constructive Delivery Held 

Sufficient. — Evidence that defendant allowed 
agent to pick up a bag of cocaine from scales 
and place it under bed “for security purposes,” 
from where the agent later retrieved it, was 
sufficient evidence of constructive delivery to go 
to the jury for its evaluation and determination 
as to whether defendant knowingly delivered 
400 grams or more of a mixture containing 
cocaine. State v. Thrift, 78 N.C. App. 199, 336 
S.E.2d 861 (1985), cert. denied and appeal 
dismissed, 316 N.C. 557, 344 S.E.2d 15 (1986). 

Evidence that defendant agreed to sell mar- 
yuana to an informant, drove around the 
agreed scene of the marijuana’s delivery to 
inspect the scene, and left the delivery scene 
before a person working for him arrived to 
deliver the marlyjuana was sufficient to show 
constructive delivery of the marijuana. State v. 
Lorenzo, 147 N.C. App. 728, 556 S.E.2d 625 
(2001). 
Remuneration Need Not Be Shown. — To 

prove delivery, the State is not required to 
prove that defendant received remuneration for 
the transfer. State v. Thrift, 78 N.C. App. 199, 
336 S.E.2d 861 (1985), cert. denied and appeal 
dismissed, 316 N.C. 557, 344 S.E.2d 15 (1986). 

Ill. “MANUFACTURE.” 

“Processing” is to subject the controlled 
substance to a particular method, system, tech- 

nique of preparation or treatment to bring 

about a desired result. State v. Muncy, 79 N.C. 
App. 356, 339 S.E.2d 466, cert. denied, 316 N.C. 
736, 345 S.E.2d 396 (1986). 
When Intent to Distribute Is Necessary 

Element. — Intent to distribute is not a nec- 
essary element of the offense of manufacturing 
a controlled substance unless the manufactur- 
ing activity is preparation or compounding. 
State v. Muncy, 79 N.C. App. 356, 339 S.E.2d 
466, cert. denied, 316 N.C. 736, 345 S.E.2d 396 
(1986). 

In those cases where production, propaga- 
tion, conversion or processing of a controlled 
substance is involved, the intent of the defen- 
dant, either to distribute or consume person- 

ally, will be irrelevant and does not form an 

element of the offense. State v. Muncy, 79 N.C. 
App. 356, 339 S.E.2d 466, cert. denied, 316 N.C. 
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736, 345 S.E.2d 396 (1986). 
The intent to distribute was not necessary for 

a violation of subdivision (15) of this section, 

where defendant was indicted for the cutting of 
cocaine (dilution of a controlled substance). 
State v. Muncy, 79 N.C. App. 356, 339 S.E.2d 
466, cert. denied, 316 N.C. 736, 345 S.E.2d 396 

(1986). 
The plain meaning of the exception in 

subdivision (15) which excepts “preparation 
or compounding of a controlled substance by an 
individual for his own use” is to avoid making 
an individual liable for the felony of manufac- 
turing controlled substance in the situation 
where, being already in possession of a con- 
trolled substance, he makes it ready for use 
G.e., rolling marijuana into cigarettes for smok- 
ing) or combines it with other ingredients for 
use (i.e., making the so-called “Alice B. Toklas” 
brownies containing marijuana). State v. 
Childers, 41 N.C. App. 729, 255 S.E.2d 654, 
cert. denied, 298 N.C. 302, 259 S.E.2d 916 
(1979). 
Evidence Sufficient to Show Manufac- 

ture of Marijuana. — Evidence was sufficient 
to withstand a motion for judgment as of non- 
suit on a charge of manufacture of marijuana 
where stripped stalks of marijuana were found 
growing behind a television antenna connected 
to the defendant’s residence and marijuana 
plants were found growing in flower pots on a 
table in the defendant’s yard 32 feet from his 
residence. State v. Wiggins, 33 N.C. App. 291, 
235 S.E.2d 265, cert. denied, 293 N.C. 592, 241 
S.H.2d 513 (1977): 

Evidence held to place defendant in such 
“close juxtaposition” to six patches of marijuana 
growing in the environs of his mobile home as 
to justify a jury finding that defendant was 
engaged in its manufacture. State v. Jenkins, 
74 N.C. App. 295, 328 S.E.2d 460 (1985). 
Evidence Sufficient to Show Manufac- 

ture of Heroin. — Evidence held ample to give 
rise to a reasonable inference that defendant 
manufactured heroin by packing controlled 
substance. State v. Perry, 316 N.C. 87, 340 
S.E.2d 450 (1986). 

Evidence showing the presence of a bag con- 
taining 17 grams of diluted cocaine, a smaller 
bag containing over three grams of cocaine of a 
greater purity, tools of a type which the State’s 
evidence showed were commonly used in re- 
packaging and selling cocaine, a bag of inositol, 
and over a hundred small plastic bags was 
sufficient to sustain defendant’s conviction for 
manufacturing cocaine. State v. Rich, 87 N.C. 
App. 380, 361 S.E.2d 321 (1987). 
Where an array of items all used as 

means to package and distribute cocaine 
were found on a table, from the plastic 
baggies to the tinfoil, from the cellophane tape 
to the wire ties, a rational trier of fact had 

sufficient evidence to convict one of manufac- 
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turing cocaine. State v. Brown, 64 N.C. App. 
637, 308 S.E.2d 346 (1983), aff'd, 310 N.C. 563, 
313 S.E.2d 585 (1984). 

IV. “MARIJUANA.” 

The exception in subdivision (16) relat- 
ing to sterilized seeds implies an affirma- 
tive act by which presumptively vital seeds are 
rendered sterile, rather than the naturally oc- 
curring sterile seeds resulting from a lack of 
fertilization by pollination. State v. Childers, 41 
N.C. App. 729, 255 S.E.2d 654, cert. denied, 298 
NCP 302, 259 S.E-2d 916 (1979). 

State Entitled to Assume Marijuana 
Seeds Are Vital. — Where the defendant does 
not make any showing as to the fertility of 
marijuana seeds, and offers no proof that they 
were in any different state from that in which 
they naturally occurred, the State is entitled to 
assume that the seeds are vital and to proceed 
upon that assumption until the contrary is 
shown by defendant’s evidence. State v. 
Childers, 41 N.C. App. 729, 255 S.E.2d 654, 
cert. denied, 298 N.C. 302, 259 S.E.2d 916 

GLOWS): 
Burden of Showing Matter Seized Not 

Within Definition. — The burden would be 
upon the defendants to show that stalks were 
mature or that any other part of the matter or 
material seized did not qualify as “marijuana” 
as defined by subdivision (16) of this section. 
State v. Anderson, 57 N.C. App. 602, 292 S.E.2d 
163, cert. denied, 306 N.C. 559, 294 S.E.2d 372 

(1982). 
Failure of Defendant to Show Material 

Was Not “Marijuana”. — Trial court did not 
err in permitting case in which 12,410 pounds 
of marijuana plants, including stalks, and plas- 
tic pipes, was seized, where defendant failed to 
show that enough of the material seized did not 
qualify as marijuana. State v. Grainger, 78 N.C. 
App. 123, 337 S.E.2d 77 (1985), cert. denied, 
816) N207198)341 S.E.2d 572 (1986). 
When marijuana seized from defendant was 

weighed one day after it was seized, and found 
to weigh more than the statutory minimum 
required for a charge of trafficking in mari- 
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juana, this weight could properly include mois- 
ture naturally present within the plant because 
such moisture was not specifically listed in G.S. 
90-87(16) as an exclusion from such weight, so, 

even though the marijuana weighed less than 
the statutory minimum when it was weighed 
over one month after being seized, this did not, 
as a matter of law, require dismissal of the 
trafficking charge, and it was reversible error 
for the trial court to apply a requirement that 
the marijuana’s weight, for purposes of the 
trafficking charge, was determined when it was 
“usable or suitable for consumption.” State v. 
Gonzales, 164 N.C. App. 512, 596 S.E.2d 297 

(2004); aff'd, 359: N.C. 420, 611.S.Be2d "832 
(2005). 

V. “PRACTITIONER.” 

The term “within the normal course of 
professional practice” in subdivision (22)a 
is not vague. It gives every practitioner fair 
notice of the standard he must follow if his 
conduct is to come within the exception of the 
statute. That is all the Constitution requires. 
State v. Best, 31 N.C. App. 250, 229 S.E.2d 581 
(1976), rev'd on other grounds, 292 N.C. 294, 
233 515.20 54401977). 

VI. “PRESCRIPTION.” 

The clause “who is licensed ... to ... 
prescribe drugs in the course of his pro- 
fessional practice” in subdivision (23)a is 
an adjective clause modifying the preceding 
noun “practitioner.” It describes the one issuing 
the prescription. It does not change the defini- 
tion of practitioner as given in subdivision 
Q2)an State vy. Best, 3l N.C. App: 2505229 
S.E.2d 581 (1976), rev’d on other grounds, 292 
N.C. 294, 233 S.E.2d 544 (1977). 
Thus a practitioner who is licensed to 

issue a prescription in the course of “his” 
professional practice may not do so unless 
that “activity is within the normal course of 
professional practice.” State v. Best, 31 N.C. 
App. 250, 229 S.E.2d 581 (1976), rev'd on other 

grounds, 292 N.C. 294, 233 S.E.2d 544 (1977). 

§ 90-88. Authority to control. 

(a) The Commission may add, delete, or reschedule substances within 
Schedules I through VI of this Article on the petition of any interested party, or 
its own motion. In every case the Commission shall give notice of and hold a 
public hearing pursuant to Chapter 150B of the General Statutes prior to 
adding, deleting or rescheduling a controlled substance within Schedules I 
through VI of this Article, except as provided in subsection (d) of this section. 
A petition by the Commission, the North Carolina Department of Justice, or 
the North Carolina Board of Pharmacy to add, delete, or reschedule a 
controlled substance within Schedules I through VI of this Article shall be 
placed on the agenda, for consideration, at the next regularly scheduled 
meeting of the Commission, as a matter of right. 
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(al) In making a determination regarding a substance, the Commission 
shall consider the following: 

(1) The actual or relative potential for abuse; 
(2) The scientific evidence of its pharmacological effect, if known; 
(3) The state of current scientific knowledge regarding the substance; 
(4) The history and current pattern of abuse; 
(5) The scope, duration, and significance of abuse; 
(6) The risk to the public health; 
(7) The potential of the substance to produce psychic or physiological 

dependence liability; and 
(8) Whether the substance is an immediate precursor of a substance 

already controlled under this Article. 
(b) After considering the required factors, the Commission shall make 

findings with respect thereto and shall issue an order adding, deleting or 
rescheduling the substance within Schedules I through VI of this Article. 

(c) If the Commission designates a substance as an immediate precursor, 
substances which are precursors of the controlled precursor shall not be 
subject to control solely because they are precursors of the controlled precursor. 

(d) If any substance is designated, rescheduled or deleted as a controlled 
substance under federal law, the Commission shall similarly control or cease 
control of, the substance under this Article unless the Commission objects to 
such inclusion. The Commission, at its next regularly scheduled meeting that 
takes place 30 days after publication in the Federal Register of a final order 
scheduling a substance, shall determine either to adopt a rule to similarly 
control the substance under this Article or to object to such action. No 
rule-making notice or hearing as specified by Chapter 150B of the General 
Statutes is required if the Commission makes a decision to similarly control a 
substance. However, if the Commission makes a decision to object to adoption 
of the federal action, it shall initiate rule-making procedures pursuant to 
Chapter 150B of the General Statutes within 180 days of its decision to object. 

(e) The Commission shall exclude any nonnarcotic substance from the 
provisions of this Article if such substance may, under the federal Food, Drug 
and Cosmetic Act, lawfully be sold over-the-counter without prescription. 

(f) Authority to control under this Article does not include distilled spirits, 
wine, malt beverages, or tobacco. 

(g) The Commission shall similarly exempt from the provisions of this 
Article any chemical agents and diagnostic reagents not intended for admin- 
istration to humans or other animals, containing controlled substances which 
either (i) contain additional adulterant or denaturing agents so that the 
resulting mixture has no significant abuse potential, or (ii) are packaged in 
such a form or concentration that the particular form as packaged has no 
significant abuse potential, where such substance was exempted by the 
Federal Bureau of Narcotics and Dangerous Drugs. 

(h) Repealed by Session Laws 1987, c. 413, s. 4. 
(i) The North Carolina Department of Health and Human Services shall 

maintain a list of all preparations, compounds, or mixtures which are ex- 
cluded, exempted and excepted from control under any schedule of this Article 
by the United States Drug Enforcement Administration and/or the Commis- 
sion. This list and any changes to this list shall be mailed to the North Carolina 
Board of Pharmacy, the State Bureau of Investigation and each district 
attorney of this State. (1971, c. 919, s. 1; 1973, c. 476, s. 128: ce. D24, D414: 
1358, ss. 2, 3, 15; 1977, c. 667, s. 3; 1981, c. 51, s. 9; 1987, c. 413, ss. 1-4; 1989, 
c. 770, s. 16; 1997-443, s. 11A.118(a); 2000-189, s. 4; 2001-487, s. 22.) 
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Cross References. — As to the creation and 
organization of the Commission for Mental 
Health, Developmental Disabilities, and Sub- 
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stance Abuse Services, see G.S. 1438B-147 et 
seq. 

CASE NOTES 

This section is constitutional. State v. 
Lisk, 21 N.C. App. 474, 204 S.E.2d 868, cert. 
denied, 285 N.C. 666, 207 S.E.2d 759 (1974). 

This section does not delegate the au- 
thority to define crimes; rather, it is a dele- 
gation of authority to find facts or determine 
the existence or nonexistence of a factual situ- 
ation or condition on which the operation of a 
law is made to depend. State v. Lisk, 21 N.C. 
App. 474, 204 S.E.2d 868, cert. denied, 285 N.C. 
666, 207 S.E.2d 759 (1974). 
Guidelines Are Adequate. — An examina- 

tion of this section reveals that the legislature 
has imposed guidelines upon the rescheduling 
of controlled substances that are more than 
adequate. State v. Lisk, 21 N.C. App. 474, 204 

S.E.2d 868, cert. denied, 285 N.C. 666, 207 
S.E.2d 759 (1974). 

Applied in McLawhorn v. North Carolina, 
484 F.2d 1 (4th Cir. 1973); State v. Wooten, 20 

N.C. App. 499, 201 S.E.2d 696 (1974); State v. 
Baxter, 21 N.C. App. 81, 203 S.E.2d 93 (1974); 
State v. Newton, 21 N.C. App. 384, 204 S.E.2d 
724 (1974). 

Cited in State v. Crews, 286 N.C. 41, 209 

S.E.2d 462 (1974); State v. Aikens, 22 N.C. App. 
310, 206 S.E.2d 348 (1974); State v. Dietz, 289 
N.C. 488, 223 S.E.2d 357 (1976); State v. Best, 

292 IN: C4 2945233 8, h.20 54451977); state 
Anderson, 57 N.C. App. 602, 292 S.E.2d 163 

(1982). 

§ 90-89. Schedule I controlled substances. 

This schedule includes the controlled substances listed or to be listed by 
whatever official name, common or usual name, chemical name, or trade name 
designated. In determining that a substance comes within this schedule, the 
Commission shall find: a high potential for abuse, no currently accepted 
medical use in the United States, or a lack of accepted safety for use in 
treatment under medical supervision. The following controlled substances are 
included in this schedule: 

(1) Any of the following opiates, including the isomers, esters, ethers, 
salts and salts of isomers, esters, and ethers, unless specifically 
excepted, or listed in another schedule, whenever the existence of 
such isomers, esters, ethers, and salts is possible within the specific 
chemical designation: 
a. Acetyl-alpha-methylfentanyl (N[1-(1-methyl-2-phenethyl)-4-piper- 

idinyl]-N-phenylacet amide). 
b. Acetylmethadol. 
c. Repealed by Session Laws 1987, c. 412, s. 2. 
d. Alpha-methylthiofentanyl (N-[1-methyl-2-(2-thienyl)ethyl-4-piper- 

idinyl]-N-phen ylprop anamide). 
. Allylprodine. 
Alphacetylmethadol. 

. Alphameprodine. 
. Alphamethadol. 
Alpha-methylfentanyl (N-(1-(alpha-methyl-beta-phenyl) ethyl-4- 

piperidyl) propionalilide; 1(1-methyl-2-phenyl-ethyl)-4-(N-pro- 
panilido) piperidine). 

Benzethidine. 
. Betacetylmethadol. 
Beta-hydroxfentanyl (N-[1-(2-hydroxy-2-phenethy])-4-piperidinyl]- 
N-phenylpropanamid e). 

m. Beta-hydroxy-3-methylfentanyl (N-[1-(2-hydroxy-2-phenethyl)-3- 
methyl-4-piperidinyl|-N-pheny lpropanamide). 

n. Betameprodine. 
o. Betamethadol. 

> 09 Be 
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Betaprodine. 
Clonitazene. 
Dextromoramide. 
Diampromide. 
Diethylthiambutene. 
Difenoxin. 
Dimenoxadol. 

. Dimepheptanol. 
Dimethylthiambutene. 
Dioxaphetyl butyrate. 
Dipipanone. 

aa. Ethylmethylthiambutene. 
bb. Etonitazene. 
cc. Etoxeridine. 
dd. Furethidine. 
ee. Hydroxypethidine. 
ff. Ketobemidone. 
ge. Levomoramide. 
hh. Levophenacylmorphan. 
il. 1-methyl-4-phenyl-4-propionoxypiperidine (MPPP). 
jj. 3-Methylfentany] (N-[3-methyl-1-(2-Phenylethyl)-4-Pi- peridyl]-N- 

Phenylpropanamide). 
kk. 3-Methylthiofentanyl (N-[(3-methyl-1-(2-thienyl)ethyl-4- 

piperidinyl|-N-phenylpropa namide). 
ll. Morpheridine. 
mm. Noracymethadol. 
nn. Norlevorphanol. 
00. Normethadone. 
pp. Norpipanone. 
qq. Para-fluorofentanyl (N-(4-fluorophenyl)-N-[1-(2-phen-ethyl)-4-pi- 

peridinyl]-pr opanamide. 
rr. Phenadoxone. 
ss. Phenampromide. 
tt. 1-(2-phenethyl)-4-phenyl-4-acetoxypiperidine (PEPAP). 
uu. Phenomorphan. 
vv. Phenoperidine. 
ww. Piritramide. 
xx. Proheptazine. 
yy. Properidine. 
ZZaieroOpiram. 
aaa. Racemoramide. 
bbb. Thiofentanyl (N-phenyl-N-[1-(2-thienyl)ethyl-4-piperidiny]]-pro- 

panamide. 
ccc. Tilidine. 
ddd. Trimeperidine. 

NSM ese to nos 

(2) Any of the following opium derivatives, including their salts, isomers, 
and salts of isomers, unless specifically excepted, or listed in another 
schedule, whenever the existence of such salts, isomers, and salts of 
isomers is possible within the specific chemical designation: 

. Acetorphine. 

. Acetyldihydrocodeine. 
Benzylmorphine. 

. Codeine methylbromide. 
. Codeine-N-Oxide. 
Cyprenorphine. 

. Desomorphine. ie) i Soros 
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h. Dihydromorphine. 
i. Etorphine (except hydrochloride salt). 
j. Heroin. 
k. Hydromorphinol. 
1. Methyldesorphine. 
m. Methyldihydromorphine. 

. Morphine methylbromide. 
Morphine methylsulfonate. 

. Morphine-N-Oxide. 
Myrophine. 
Nicocodeine. 
Nicomorphine. 
Normorphine. 

. Pholcodine. 
Thebacon. 

. Drotebanol. Ss ERR FOTO DS 

(3) Any material, compound, mixture, or preparation which contains any 
quantity of the following hallucinogenic substances, including their 
salts, isomers, and salts of isomers, unless specifically excepted, or 
listed in another schedule, whenever the existence of such salts, 
isomers, and salts of isomers is possible within the specific chemical 
designation: 
a. 3, 4-methylenedioxyamphetamine. 
b. 5-methoxy-3, 4-methylenedioxyamphetamine. 
c. 3, 4-Methylenedioxymethamphetamine (MDMA). 
d. 3,4-methylenedioxy-N-ethylamphetamine (also known as N-ethyl- 

alpha-methyl-3,4-(methylenedioxy)phenethylamine, N-ethyl 
MDA, MDE, and MDEA). 

e. N-hydroxy-3,4-methylenedioxyamphetamine (also known as N-hy- 
droxy-alpha-methy1]-3,4-(methylenedioxy)phenethylamine, and 
N-hydroxy MDA). 

f. 3, 4, 5-trimethoxyamphetamine. 
g. Alpha-ethyltryptamine. Some trade or other names: etryptamine, 

Monase, alpha-ethyl-1H-indole-3- ethanamine, 3-(2-aminobutyl) 
indole, alpha-ET, and AET. 

h. Bufotenine. 
i. Diethyltryptamine. 
j. Dimethyltryptamine. 
k. 4-methyl-2, 5-dimethoxyamphetamine. 
l. Ibogaine. 
m. Lysergic acid diethylamide. 
n. Mescaline. 
o. Peyote, meaning all parts of the plant presently classified botani- 

cally as Lophophora Williamsii Lemaire, whether growing or not; 

the seeds thereof; any extract from any part of such plant; and 

every compound, manufacture, salt, derivative, mixture or prep- 

aration of such plant, its seed or extracts. 
p. N-ethyl-3-piperidyl benzilate. 
q. N-methyl]-3-piperidy! benzilate. 
r. Psilocybin. 
s.tesilocimn: 
t. 2, 5-dimethoxyamphetamine. 
u. 2, 5-dimethoxy-4-ethylamphetamine. Some trade or other names: 

DOET. 
v. 4-bromo-2, 5-dimethoxyamphetamine. 
w. 4-methoxyamphetamine. 

329 



§90-89 CH. 90. MEDICINE, ALLIED OCCUPATIONS §$90-89 

x. Ethylamine analog of phencyclidine. Some trade or other names: 
N-ethyl-1-phenylcyclohexylamine, (1-phenylcyclohexy]) 
ethylamine, N-(1-phenylcyclohexyl) ethylamine, cyclohexamine, 
PCE. 

y. Pyrrolidine analog of phencyclidine. Some trade or other names: 
1-(1-phenylcyclohexyl)-pyrrolidine, PCPy, PHP. 

z. Thiophene analog of phencyclidine. Some trade or other names: 
1-[1-(2-thienyl)-cyclohexyl]-piperidine, 2-thienyl analog of phen- 
eyclidine, TPCP TCP 

aa. 1-[1-(2-thienyl)cyclohexyl]pyrrolidine; Some other names: TCPy. 
bb. Parahexyl. 
cc. 4-Bromo-2, 5-Dimethoxyphenethylamine. 

(4) Any material compound, mixture, or preparation which contains any 
quantity of the following substances having a depressant effect on the 
central nervous system, including its salts, isomers, and salts of 
isomers whenever the existence of such salts, isomers, and salts of 
isomers is possible within the specific chemical designation, unless 
specifically excepted or unless listed in another schedule: 
a. Mecloqualone. 
b. Methaqualone. 
c. Gamma hydroxybutyric acid; Some other names: GHB, gamma- 

hydroxybutyrate, 4-hydroxybutyrate, 4-hydroxybutanoic acid; so- 
dium oxybate; sodium oxybutyrate. 

(5) Stimulants. — Unless specifically excepted or unless listed in another 
schedule, any material, compound, mixture, or preparation that 
contains any quantity of the following substances having a stimulant 
effect on the central nervous system, including its salts, isomers, and 
salts of isomers: 
a. Aminorex. Some trade or other names: aminoxaphen; 2-amino-5- 

phenyl-2-oxazoline; or 4,5-dihydro-5- phenly-2-oxazolamine. 
b. Cathinone. Some trade or other names: 2-amino-1-pheny]-1- 

propanone, alpha-aminopropiophenone, 2-aminopropiophenone, 
and norephedrone. 

Fenethylline. 
. Methcathinone. Some trade or other names: 2-(methylamino)- 

propiophenone, alpha-(methylamino)propiophenone, 2-(methy- 
lamino)-1- phenylpropan-1-one, alpha-N-methylamino- 
propiophenone, monomethylproprion, ephedrone, 
N-methylcathinone, methylcathinone, AL- 464, AL-422, AL-463, 
and UR1432. 

. (+/-)cis-4-methylaminorex [(+/-)cis-4,5-dihydro-4- methyl-5-phenyl- 
2-oxazolamine] (also known as 2-amino-4-methyl-5-phenyl-2- 
oxazoline). 

. N,N-dimethylamphetamine. Some other names: N ,N,alpha-tri- 
methylbenzeneethaneamine; N,N,alpha-trimethy]l- 
phenethylamine. 

g. N-ethylamphetamine. (1971, c. 919, s. 11973, eA76ys, 128+ ¢, 844 
c. 1358, ss. 4, 5, 15; 1975, c. 443, s. 1; . TIO OTC. O67, Sanaa 
521s 1979 e434 vole Sie DUShO 1983. cH695, cs Lele 
c. 172, ss. 1-3; 1987, c. 412, ss. 1-5; 1989 (Reg. Sess., 1990), c. 
L0407)s2 11993 .c. 319, ss, 1, 2: 1995, o 186siee 1-3;.¢. 509, gs. 
135.1(c); 1997-456, ss. 12, 27; 1999-165, s. 1; 2000-140, s. 92.2(a).) 

Me 

@) 

a) 

Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
N.C.L. Rev. 2252 (1997). 
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CASE NOTES 

Evidence. — Testimony by a special agent 235, 234 S.E.2d 430 (1977); State v. Board, 37 

that “Two of the three substances that I pur- 
chased were MDA” did not constitute substan- 
tial evidence that the drug possessed and sold 
by defendant was in fact 3, 4-methylenedioxy- 
amphetamine as charged in the bills of indict- 
ment. State v. Board, 296 N.C. 652, 252 S.E.2d 

803 (1979). 
Applied in State v. Hardy, 31 N.C. App. 67, 

228 S.E.2d 487 (1976). 
Cited in State v. Aiken, 286 N.C. 202, 209 

S.E.2d 763 (1974); State v. Hart, 33 N.C. App. 

N.C. App. 581, 246 S.E.2d 581 (1978); State v. 

Mendez, 42 N.C. App. 141, 256 S.E.2d 405 
(1979); State v. Pulliam, 78 N.C. App. 129, 336 
S.E.2d 649 (1985); State v. Holmes, 109 N.C. 

App. 615, 428 S.E.2d 277 (1993); Lynn v. West, 
134 F.3d 582, 1998 U.S. App. LEXIS 403 (4th 
Gir)scert. denied, 525'U.S).813; 1119'S; Ct. 47, 

142 L. Ed. 2d 36 (1998) (But see Milhgan v. 
States oo ON. CieApp. § 78150522) 512d (330 

(1999)). 

§ 90-89.1. Treatment of controlled substance analogues. 

A controlled substance analogue shall, to the extent intended for human 

consumption, be treated for the purposes of any State law as a controlled 

substance in Schedule I. (2003-249, s. 1.) 

Editor’s Note. — Session Laws 2003-249, s. 

3, made this section effective December 1, 2003, 

and applicable to offenses committed on or after 
December 1, 2003. 

§ 90-90. Schedule II controlled substances. 

This schedule includes the controlled substances listed or to be listed by 

whatever official name, common or usual name, chemical name, or trade name 

designated. In determining that a substance comes within this schedule, the 

Commission shall find: a high potential for abuse; currently accepted medical 

use in the United States, or currently accepted medical use with severe 

restrictions; and the abuse of the substance may lead to severe psychic or 

physical dependence. The following controlled substances are included in this 

schedule: 
(1) Any of the following substances whether produced directly or indi- 

rectly by extraction from substances of vegetable origin, or indepen- 

dently by means of chemical synthesis, or by a combination of 

extraction and chemical synthesis, unless specifically excepted or 

unless listed in another schedule: 
a. Opium and opiate, and any salt, compound, derivative, or prepa- 

ration of opium and opiate, excluding apomorphine, nalbuphine, 

dextrorphan, naloxone, naltrexone and nalmefene, and their 

respective salts, but including the following: 

Raw opium. 
Opium extracts. 
Opium fluid extracts. 
Powdered opium. 
Granulated opium. 
Tincture of opium. 
Codeine. 
Ethylmorphine. 
OO OO eae 
10. Hydrocodone. 
11. Hydromorphone. 
12. Metopon. 
13. Morphine. 
14. Oxycodone. 
15. Oxymorphone. 

Etorphine hydrochloride. 
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16. Thebaine. 
17. Dihydroetorphine. 

b. Any salt, compound, derivative, or preparation thereof which is 
chemically equivalent or identical with any of the substances 
referred to in paragraph 1 of this subdivision, except that these 
substances shall not include the isoquinoline alkaloids of opium. 

c. Opium poppy and poppy straw. 
d. Cocaine and any salt, isomer, salts of isomers, compound, deriva- 

tive, or preparation thereof, or coca leaves and any salt, isomer, 
salts of isomers, compound, derivative, or preparation of coca 
leaves, or any salt, isomer, salts of isomers, compound, derivative, 
or preparation thereof which is chemically equivalent or identical 
with any of these substances, except that the substances shall not 
include decocanized coca leaves or extraction of coca leaves, which 
extractions do not contain cocaine or ecgonine. 

e. Concentrate of poppy straw (the crude extract of poppy straw in 
either liquid, solid or powder form which contains the 
phenanthrine alkaloids of the opium poppy). 

(2) Any of the following opiates, including their isomers, esters, ethers, 

(3) 

salts, and salts of isomers, whenever the existence of such isomers, 
esters, ethers, and salts is possible within the specific chemical 
designation unless specifically exempted or listed in other schedules: 
a. Alfentanil. 
b. Alphaprodine. 
c. Anileridine. 
d. Bezitramide. 
e. Carfentanil. 
f. Dihydrocodeine. 
g. Diphenoxylate. 
h. Fentanyl. 
i. Isomethadone. 
j. Levo-alphacetylmethadol. Some trade or other names: levo-alpha- 

acetylmethadol, levomethadyl acetate, or LAAM. 
k. Levomethorphan. 
/. Levorphanol. 
m. Metazocine. 
n. Methadone. 
o. Methadone — Intermediate, 4-cyano-2-dimethylamino-4, 4- di- 

phenyl] butane. 
p. Moramide — Intermediate, 2-methyl-3-morpholino-1, 1-dipheny]l- 

propane-carboxylic acid. 
q. Pethidine. 
r. Pethidine — Intermediate — A, 4-cyano-1-methyl-4-phenyl- 

piperidine. 
s. Pethidine — Intermediate — B, ethyl-4-phenylpiperidine-4-car- 

boxylate. 
t. Pethidine — Intermediate — C, 1-methyl-4-phenylpiperidine-4- 

carboxylic acid. 
u. Phenazocine. 
v. Piminodine. 
w. Racemethorphan. 
x. Racemorphan. 
y. Remifentanil. 
z. Sufentanil. 
Any material, compound, mixture, or preparation which contains any quantity of the following substances having a potential for abuse 

328 



$90-90 ART. 5. CONTROLLED SUBSTANCES ACT $90-90 

associated with a stimulant effect on the central nervous system 
unless specifically exempted or listed in another schedule: 
4). Amphetamine, its salts, optical isomers, and salts of its optical 

isomers. 
b. Phenmetrazine and its salts. 
c. Methamphetamine, including its salts, isomers, and salts of iso- 

mers. 
d. Methylphenidate. 
e. Phenylacetone. Some trade or other names: Phenyl-2-propanone; 

P2P; benzyl methyl ketone; methyl benzyl ketone. 
(4) Any material, compound, mixture, or preparation which contains any 

quantity of the following substances having a depressant effect on the 
central nervous system, including its salts, isomers, and salts of 
isomers whenever the existence of such salts, isomers, and salts of 
isomers is possible within the specific chemical designation, unless 
prec calyy exempted by the Commission or listed in another sched- 
ule: 

. Amobarbital 

. Glutethimide 
. Repealed by Session Laws 1983, c. 695, s. 2. 
. Pentobarbital 
. Phencyclidine 
Phencyclidine immediate precursors: 

1. 1-Phenylcyclohexylamine 
2. 1-Piperidinocyclohexanecarbonitrile (PCC) 

g. Secobarbital. 

ro Oo Of 

(5) Any material, compound, mixture, or preparation which contains any 

quantity of the following hallucinogenic substances, including their 

salts, isomers, and salts of isomers, unless specifically excepted, or 

listed in another schedule, whenever the existence of such salts, 

isomers, and salts of isomers is possible within the specific chemical 

designation: 
a. Repealed by Session Laws 2001-233, s. 2(a), effective June 2M, 

2001. 
b. Nabilone [Another name for nabilone: (+/-)-trans-3-(1,1-dimethyl- 

heptyl)-6,6a,7,8,10,10a-hexahyd ro-1-hydroxy-6,6-dimethy1-9H- 

dibenzo[b,d] pyran-9-one]. (1971, c. 919, s. 1; 1973, c. 476, s. 128; 

0) 540, s. 6; ¢, 1358, ss.6, 15; 1975, c. 443, s. 2; 1977, c. 667, s. 3; 

ercOle 21979 cr te4 se 2 1981 cr ol sh 9, 1983) c 695; 8. Zs 

HOSs cml i 2see4, o.t087,c. 105,537 ¢.4 12 ss. 5A-7; 1989 (Reg. 

Sess., 1990), c. 1040, s. 2; 1993, c. 319, ss. 3, 4; 1995, c. 186, s. 4; 

1997-385, s. 1; 1997-456, s. 27; 1999-165, s. 2; 2001-233, ss. 1, 

2(a).) 

Cross References. — As to provisions per- stances, see G.S. 14-17. 

taining to punishment of offenders for murder Legal Periodicals. — For 1997 legislative 

by the unlawful distribution of certain sub- survey, see 20 Campbell L. Rev. 417. 

CASE NOTES 

Desoxyn. — Desoxyn is a trade name used Butacaps, or Butasol capsules, are 

by Abbott Laboratories, North Chicago, Illinois, Butabarbital, a controlled substance, appar- 

for methamphetamine hydrochloride. State v. ently somewhat less dangerous than Didrex 

Newton, 21 N.C. App. 384, 204 S.E.2d 724 and Desoxyn. In re Wilkins, 294 N.C. 528, 242 

(1974). So: H:2d 829 (1978). 

Desoxyn is a controlled substance. In re Legislature’s use of the word “mixture” 

Wilkins, 294 N.C. 528, 242 S.E.2d 829 (1978). in G.S. 90-95(h)(4) establishes that the total 
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weight of dosage units of Dilaudid is a sufficient 
basis to charge a suspect with trafficking. State 
v. Jones, 85 N.C. App. 56, 354 S.E.2d 251, cert. 
denied, 320 N.C. 173, 358 S.E.2d 61, cert. 
denied, 484 U.S. 969, 108 S. Ct. 465, 98 L. Ed. 
2d 404 (1987). 
Typographical Error in Affidavit. — Al- 

though affidavit in support of search warrant 
made a single reference to the “the Schedule II 
controlled substance marijuana” instead of co- 
caine, the trial court determined this was a 
typographical error and the warrant was still 
valid. State v. Ledbetter, 120 N.C. App. 117, 461 
S.H.2d 341 (1995). 

CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-91 

Applied in State v. Proctor, 58 N.C. App. 631, 
294 S.E.2d 240 (1982); State v. Jones, 161 N.C. 

App. 60, 588 S.E.2d 5, cert. granted, 357 N.C. 
660, 589 S.E.2d 882 (2003); State v. Jones, 358 

N.C. 473, 598 S.E.2d 125 (2004). 

Cited in State v. Crews, 286 N.C. 41, 209 

S.E.2d 462 (1974); State v. McNeil, 47 N.C. App. 
30, 266 S.E.2d 824 (1980); State v. Moore, 102 

N.C. App. 434, 402 S.E.2d 435 (1991); State v. 
Holmes, 109 N.C. App. 615, 428 S.E.2d 277 
(1993); Creel v. Town of Dover, 126 N.C. App. 
547, 486 S.E.2d 478 (1997); State v. Boston, 165 

N.C. App. 214, 598 S.E.2d 163 (2004). 

§ 90-91. Schedule III controlled substances. 

This schedule includes the controlled substances listed or to be listed by 
whatever official name, common or usual name, chemical name, or trade name 
designated. In determining that a substance comes within this schedule, the 
Commission shall find: a potential for abuse less than the substances listed in 
Schedules I and II; currently accepted medical use in the United States; and 
abuse may lead to moderate or low physical dependence or high pyschological 
dependence. The following controlled substances are included in this schedule: 

(a) Repealed by Session Laws 1973, c. 540, s. 5. 
(b) Any material, compound, mixture, or preparation which contains any 

quantity of the following substances having a depressant effect on the central 
nervous system unless specifically exempted or listed in another schedule: 

1. Any substance which contains any quantity of a derivative of barbituric 
acid, or any salt of a derivative of barbituric acid. 

2. Chlorhexadol. 
3. Repealed by Session Laws 19938, c. 319, s. 5. 
4. Lysergic acid. 
5. Lysergic acid amide. 
6. Methyprylon. 
7. Sulfondiethylmethane. 
8. Sulfonethylmethane. 
9. Sulfonmethane. 
9a. Tiletamine and zolazepam or any salt thereof. Some trade or other 

names for tiletamine-zolazepam combination product: Telazol. Some 
trade or other names for tiletamine: 
2-(ethylamino)-2-(2-thienyl)-cyclohexanone. Some trade or other 
names for zolazepam: 4-(2-fluoropheny])-6,8-dihydro-1,3,8- 
trimethylpyrazolo-[3,4-e][ 1,4]-diazepin-7(1H)-one. flupyrazapon. 

10. Any compound, mixture or preparation containing 
(i) Amobarbital. 
(1) Secobarbital. 
(ui) Pentobarbital. 
or any salt thereof and one or more active ingredients which are not 
included in any other schedule. 

11. Any suppository dosage form containing 
4) Amobarbital. 
(11) Secobarbital. 
(1) Pentobarbital. 
or any salt of any of these drugs and approved by the federal Food and 
Drug Administration for marketing as a suppository. 

12. Ketamine. 
(c) Nalorphine. 
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(d) Any material, compound, mixture, or preparation containing limited 
quantities of any of the following narcotic drugs, or any salts thereof unless 
specifically exempted or listed in another schedule: 

1. Not more than 1.80 grams of codeine per 100 milliliters or not more 
than 90 milligrams per dosage unit with an equal or greater quantity 
of an isoquinoline alkaloid of opium. 

2. Not more than 1.80 grams of codeine per 100 milliliters or not more 
than 90 milligrams per dosage unit, with one or more active, nonnar- 
cotic ingredients in recognized therapeutic amounts. 

3. Not more than 300 milligrams of dihydrocodeinone per 100 milliliters 
or not more than 15 milligrams per dosage unit with a four-fold or 
ereater quantity of an isoquinoline alkaloid of opium. 

4. Not more than 300 milligrams of dihydrocodeinone per 100 milliliters 
or not more than 15 milligrams per dosage unit, with one or more 
active, nonnarcotic ingredients in recognized therapeutic amounts. 

5. Not more than 1.80 grams of dihydrocodeine per 100 milliliters or not 
more than 90 milligrams per dosage unit, with one or more active, 
nonnarcotic ingredients in recognized therapeutic amounts. 

6. Not more than 300 milligrams of ethylmorphine per 100 milliliters or 
not more than 15 milligrams per dosage unit, with one or more active, 
nonnarcotic ingredients in recognized therapeutic amounts. 

7. Not more than 500 milligrams of opium per 100 milliliters or per 100 
grams, or not more than 25 milligrams per dosage unit, with one or 
more active, nonnarcotic ingredients in recognized therapeutic 
amounts. 

8. Not more than 50 milligrams of morphine per 100 milliliters or per 100 
grams with one or more active, nonnarcotic ingredients in recognized 
therapeutic amounts. 

(e) Any compound, mixture or preparation containing limited quantities of 

the following narcotic drugs, which shall include one or more active, nonnar- 

cotic, medicinal ingredients in sufficient proportion to confer upon the com- 

pound, mixture, or preparation, valuable medicinal qualities other than those 

possessed by the narcotic drug alone: 
1. Paregoric, U.S.P.; provided, that no person shall purchase or receive by 

any means whatsoever more than one fluid ounce of paregoric within 

a consecutive 24-hour period, except on prescription issued by a duly 
licensed physician. 

(f) Paregoric, U.S.P., may be dispensed at retail as permitted by federal law 

or administrative regulation without a prescription only by a registered 

pharmacist and no other person, agency or employee may dispense paregoric, 

U.S.P., even if under the direct supervision of a pharmacist. 

(g) Notwithstanding the provisions of G.S. 90-91(f), after the pharmacist 

has fulfilled his professional responsibilities and legal responsibilities required 

of him in this Article, the actual cash transaction, credit transaction, or 

delivery of paregoric, U.S.P., may be completed by a nonpharmacist. A 

pharmacist may refuse to dispense a paregoric, U.S.P., substance until he is 

satisfied that the product is being obtained for medicinal purposes only. 

(h) Paregoric, U.S.P., may only be sold at retail without a prescription to a 

person at least 18 years of age. A pharmacist must require every retail 

purchaser of a paregoric, U.S.P., substance to furnish suitable identification, 

including proof of age when appropriate, in order to purchase paregoric, \Uleies s ee 

The name and address obtained from such identification shall be entered in the 

record of disposition to consumers. 
(i) The Commission may by regulation except any compound, mixture, or 

preparation containing any stimulant or depressant substance listed in 

paragraphs (a)1 and (a)2 of this schedule from the application of all or any part 
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of this Article if the compound, mixture, or preparation contains one or more 
active medicinal ingredients not having a stimulant or depressant effect on the 
central nervous system; and if the ingredients are included therein in such 
combinations, quantity, proportion, or concentration that vitiate the potential 
for abuse of the substances which have a stimulant or depressant effect on the 
central nervous system. 

(j) Any material, compound, mixture, or preparation which contains any 
quantity of the following substances having a stimulant effect on the central 
nervous system, including its salts, isomers, and salts of said isomers when- 
ever the existence of such salts, isomers, and salts of isomers is possible within 
the specific chemical designation, unless specifically excluded or listed in some 
other schedule. 

1. Benzphetamine. 
2. Chlorphentermine. 
3. Clortermine. 
4. Repealed by Session Laws 1987, c. 412, s. 10. 
5. Phendimetrazine. 

(k) Anabolic steroids. The term “anabolic steroid” means any drug or 
hormonal substance, chemically and pharmacologically related to testosterone 
(other than estrogens, progestins, and corticosteroids) that promotes muscle 
growth, including, but not limited to, the following: 

. Methandrostenolone, 

. Stanozolol, 

. Ethylestrenol, 
Nandrolone phenpropionate, 
Nandrolone deconoate, 
Testosterone propionate, 
Chorionic gonadotropin, 
Boldenone, 
Chlorotestosterone (4-chlorotestosterone), 

10. Clostebol, 
11. Dehydrochlormethyltestosterone, 
12. Dibydrostestosterone (4-dihydrotestosterone), 
13. Drostanolone, 
14. Fluoxymesterone, 
15. Formebulone (formebolone), 
16. Mesterolene, 
17. Methandienone, 
18. Methandranone, 
19. Methandriol, 
20. Methenolene, 
21. Methyltestosterone, 
22. Mibolerone, 
23. Nandrolene, 
24. Norethandrolene, 
25. Oxandrolone, 
26. Oxymesterone, 
27. Oxymetholone, 
28. Stanolone, 
29. Testolactone, 
30. Testosterone, 
31. Trenbolone, and 
32. Any salt, ester, or isomer of a drug or substance described or listed in 

this subsection, if that salt, ester, or isomer promotes muscle growth. 
Except such term does not include an anabolic steroid which is 
expressly intended for administration through implants to cattle or 

WOON MOB wD 
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other nonhuman species and which has been approved by the Secre- 
tary of Health and Human Services for such administration. If any 
person prescribes, dispenses, or distributes such steroid for human 
use, such person shall be considered to have prescribed, dispensed, or 
distributed an anabolic steroid within the meaning of this subsection. 

(1) Repealed by Session Laws 2001-233, s. 3(a), effective June 21, 2001. 
(m) Any drug product containing gamma hydroxybutyric acid, including its 

salts, isomers, and salts of isomers, for which an application is approved under 
section 505 of the Federal Food, Drug, and Cosmetic Act. 

(n) Dronabinol (synthetic) in sesame oil and encapsulated in a soft gelatin 
capsule in a U.S. Food and Drug Administration approved drug product. [Some 
other names: (6aR-trans), -6a,7,8, 10a-tetrahydro-6,6,9-trimethyl-3-pentyl-6H- 
dibenzo [b,d]pyran-1-o1 or (-)-delta-9-(trans)-tetrahydrocannabinol]. (1971, c. 
iomemien O73. .c1476.5. 125: ¢, 040s, o2c, 1308, ss.7, Lo; 1975, cc 442; 1977, 
mooie 1979) c. 404.5) 3: 1981 icrols. 9; 198 /, cc. 412) ssno210" 1937 (Reg. 
pee loco mc l055 1991 7c 413.06, I 1993° ‘c. 319) S70; 80999-3705 s, 3; 
2000-140, s. 92.2(b); 2001-233, ss. 2(b), 3(a), 3(b).) 

Editor’s Note. — Subsection (e) of this sec- Legal Periodicals. — For “Legislative Sur- 

tion contains a subdivision 1, but no subdivi- vey: Criminal Law,” see 22 Campbell L. Rev. 

sion 2. 253 (2000). 

CASE NOTES 

Methamphetamine. — Before the second Applied in State v. Guy, 13 N.C. App. 637, 

1973 amendment, this section classed metham- 186 S.E.2d 663 (1972); State v. Newton, 21 N.C. 

phetamine as a controlled substance. State v. App. 384, 204 S.E.2d 724 (1974). 

Newton, 21 N.C. App. 384, 204 S.E.2d 724 Cited in State v. Crews, 286 N.C. 41, 209 

(1974). S.E.2d 462 (1974). 

§ 90-92. Schedule IV controlled substances. 

(a) This schedule includes the controlled substances listed or to be listed by 

whatever official name, common or usual name, chemical name, or trade name 

designated. In determining that a substance comes within this schedule, the 

Commission shall find: a low potential for abuse relative to the substances 

listed in Schedule III of this Article; currently accepted medical use in the 

United States; and limited physical or pyschological dependence relative to the 

substances listed in Schedule III of this Article. The following controlled 

substances are included in this schedule: 
(1) Depressants. — Unless specifically excepted or unless listed in an- 

other schedule, any material, compound, mixture, or preparation 

which contains any quantity of the following substances, including its 

salts, isomers, and salts of isomers whenever the existence of such 

salts, isomers, and salts of isomers is possible within the specific 

chemical designation: 
a. Alprazolam. 
b. Barbital. 
c. Bromazepam. 
d. Camazepam. 
e. Chloral betaine. 
f. Chloral hydrate. 
g. Chlordiazepoxide. 
h. Clobazam. 
i. Clonazepam. 
j. Clorazepate. 
k. Clotiazepam. 
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l. Cloxazolam. 
m. Delorazepam. 

Diazepam. 
Estazolam. 

. Ethchlorvynol. 
. Ethinamate. 
Ethyl loflazepate. 

. Fludiazepam. 
Flunitrazepam. 

. Flurazepam. 
. Repealed by Session Laws 2000, c. 140, s. 92.2(c), effective Decem- 

ber 1, 2000. 
. Halazepam. 

. Haloxazolam. 
. Ketazolam. 
. Loprazolam. 

aa. Lorazepam. 
bb. Lormetazepam. 
cc. Mebutamate. 
dd. Medazepam. 
ee. Meprobamate. 
ff. Methohexital. 
gg. Methylphenobarbital (mephobarbital). 
hh. Midazolam. 
u. Nimetazepam. 
jj. Nitrazepam. 
kk. Nordiazepam. 
ll. Oxazepam. 
mm. Oxazolam. 
nn. Paraldehyde. 
oo. Petrichloral. 
pp. Phenobarbital. 
qq. Pinazepam. 
rr. Prazepam. 
SS. Quazepam. 
tt. Temazepam. 
uu. Tetrazepam. 
vv. Triazolam. 
ww. Zolpidem. 
xx. Zaleplon. 

Sait Oe oe 

NM h < 

(2) Any material, compound, mixture, or preparation which contains any 
of the following substances, including its salts, or isomers and salts of 
such isomers, whenever the existence of such salts, isomers, and salts 
of isomers is possible: 
a. Fenfluramine. 
b. Pentazocine. 

(3) Stimulants. — Unless specifically excepted or unless listed in another 
schedule, any material, compound, mixture, or preparation which 
contains any quantity of the following substances having a stimulant 
effect on the central nervous system, including its salts, isomers 
(whether optical, position, or geometric), and salts of such isomers 
whenever the existence of such salts, isomers, and salts of isomers is 
possible within the specific chemical designation: 
a. Diethylpropion. 
b. Mazindol. 
c. Pemoline (including organometallic complexes and chelates 

thereof). 
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d. Phentermine. 
e. Cathine. 
f. Fencamfamin. 
eg. Fenproporex. 
h. Mefenorex. 
i. Sibutramine. 
j. Modafinil. 

(4) Other Substances. — Unless specifically excepted or unless listed in 
another schedule, any material, compound, mixture or preparation 
pe contains any quantity of the following substances, including its 
Salts: 
a. Dextropropoxyphene (Alpha-(plus)-4-dimethylamino-1, 2-diphe- 

nyl-3-methyl-2-propionoxybutane). 
b. Pipradrol. 
c. SPA ((-)-1-dimethylamino-1, 2-diphenylethane). 
d. Butorphanol. 

(5) Narcotic Drugs. — Unless specifically excepted or unless listed in 
another schedule, any material, compound, mixture, or preparation 
containing limited quantities of any of the following narcotic drugs, or 
any salts thereof: 
a. Not more than 1 milligram of difenoxin and not less than 25 

micrograms of atropine sulfate per dosage unit. 
b. Buprenorphine. 

(b) The Commission may by regulation except any compound, mixture, or 
preparation containing any stimulant or depressant substance listed in this 
schedule from the application of all or any part of this Article if the compound, 
mixture, or preparation contains one or more active, nonnarcotic, medicinal 
ingredients not having a stimulant or depressant effect on the central nervous 
system; provided, that such admixtures shall be included therein in such 
combinations, quantity, proportion, or concentration as to vitiate the potential 
for abuse of the substances which do have a stimulant or depressant effect on 
the central nervous system. (1971, c. 919, s. 1; 1973, c. 476, s. 128; c. 1358, ss. 
Spi se maa ous,0. 1975. cc. 4012 819-1977. ¢!667,s8. 3; 6/891, 8.3; 1979, ce. 434, 
Gae4eo boon.) 1s. 91985, c. L172, 'ss.6-8; c: 439s: 1; 1987,-¢. 412, ss. 11, 12; 
igo 9er boeceos 1995, ¢. 509, s, 3821997-456, s. 27; 1997-501, 6. 1; 1999-165, 
s. 3; 2000-140, s. 92.2(c); 2001-238, s. 4.) 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 417. 

CASE NOTES 

Applied in State v. King, 44 N.C. App. 31, State Bd. of Dental Exmrs., 64 N.C. App. 67, 
259 S.E.2d 919 (1979); Little v. North Carolina 306 S.E.2d 534 (1983). 

§ 90-93. Schedule V controlled substances. 

(a) This schedule includes the controlled substances listed or to be listed by 
whatever official name, common or usual name, chemical name, or trade name 
designated. In determining that a substance comes within this schedule, the 
Commission shall find: a low potential for abuse relative to the substances 
listed in Schedule IV of this Article; currently accepted medical use in the 
United States; and limited physical or psychological dependence relative to the 
substances listed in Schedule IV of this Article. The following controlled 
substances are included in this schedule: 
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(1) Any compound, mixture or preparation containing any of the following 
limited quantities of narcotic drugs or salts thereof, which shall 
include one or more nonnarcotic active medicinal ingredients in 
sufficient proportion to confer upon the compound, mixture, or prep- 
aration valuable medicinal qualities other than those possessed by the 
narcotic alone: 
a. Not more than 200 milligrams of codeine or any of its salts per 100 

milliliters or per 100 grams. 
b. Not more than 100 milligrams of dihydrocodeine or any of its salts 

per 100 milliliters or per 100 grams. 
c. Not more than 100 milligrams of ethylmorphine or any of its salts 

per 100 milliliters or per 100 grams. 
d. Not more than 2.5 milligrams of diphenoxylate and not less than 

25 micrograms of atropine sulfate per dosage unit. 
e. Not more than 100 milligrams of opium per 100 milliliters or per 

100 grams. 
f. Not more than 0.5 milligram of difenoxin and not less than 25 

micrograms of atropine sulfate per dosage unit. 
(2) Repealed by Session Laws 1985, c. 172, s. 9. 
(3) Stimulants. — Unless specifically exempted or excluded or unless 

listed in another schedule, any material, compound, mixture, or 
preparation which contains any quantity of the following substances 
having a stimulant effect on the central nervous system, including its 
salts, isomers and salts of isomers: 
a. Repealed by Session Laws 1993, c. 319, s. 7. 
b. Pyrovalerone. 

(b) ASchedule V substance may be sold at retail without a prescription only 
by a registered pharmacist and no other person, agent or employee may sell a 
Schedule V substance even if under the direct supervision of a pharmacist. 

(c) Notwithstanding the provisions of G.S. 90-93(b), after the pharmacist 
has fulfilled the responsibilities required of him in this Article, the actual cash 
transaction, credit transaction, or delivery of a Schedule V substance, may be 
completed by a nonpharmacist. A pharmacist may refuse to sell a Schedule V 
substance until he is satisfied that the product is being obtained for medicinal 
purposes only. 

(d) ASchedule V substance may be sold at retail without a prescription only 
to a person at least 18 years of age. The pharmacist must require every retail 
purchaser of a Schedule V substance to furnish suitable identification, includ- 
ing proof of age when appropriate, in order to purchase a Schedule V 
substance. The name and address obtained from such identification shall be 
entered in the record of disposition to consumers. (1971, c. 919, s. 1; LOR San. 
476, s. 128; c. 1358, ss. 9, 15; 1977, c. 667, s. 3; 1979, c. 484, ss. 7, 8; 1981, c) 51. 
s. 9; 1985, c. 172, s. 9; 1989 (Reg. Sess., 1990), c. 1040, s. 3; 1993, c. 319, s. 7; 
1997-456, s. 27.) 

Cross References. — As to disclosure of the 
records required to be kept under subsection (d) 
of this section, see G.S. 90-85.36. 

§ 90-94. Schedule VI controlled substances. 

This schedule includes the controlled substances listed or to be listed by 
whatever official name, common or usual name, chemical name, or trade name 
designated. In determining that such substance comes within this schedule, 
the Commission shall find: no currently accepted medical use in the United 
States, or a relatively low potential for abuse in terms of risk to public health 
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and potential to produce psychic or physiological dependence liability based 
upon present medical knowledge, or a need for further and continuing study to 
develop scientific evidence of its pharmacological effects. 

The following controlled substances are included in this schedule: 
(1) Marijuana. 
(2) Tetrahydrocannabinols. (1971, c. 919, s. 1; 1973, c. 476, s. 128; c. 1358, 

Sah UO eeCrOOve sao. 106 lucmo leis. 08 L997-45 685. 907)) 

Legal Periodicals. — For survey of 1976 
criminal case law, see 55 N.C.L. Rev. 976 

(1977): 

For survey of 1982 criminal law, see 61 

N.C.L. Rev. 1060 (1983). 

CASE NOTES 

Neither Possession Nor Possession with 
Intent to Sell Included in the Other. — To 
prove the offense of possession of over one 
ounce of marijuana, the State must show pos- 
session and that the amount possessed was 
greater than one ounce. To prove the offense of 
possession with intent to sell or deliver mari- 
juana, the State must show possession of any 
amount of marijuana and that the person pos- 
sessing the substance intended to sell or deliver 
it. Thus, the two crimes each contain one ele- 

ment that is not necessary for proof of the other 
crime. One is not a lesser included offense of 
the other. State v. Gooch, 58 N.C. App. 582, 294 
S.E.2d 138, rev'd on other grounds, 307 N.C. 258, 
Bots cd 99) (1982); 
Findings Not Required as to Marijuana. 

— The requirement that the Drug Authority 
(now Drug Commission) make findings as to 
whether a substance comes within this section 
applies only to drugs the Authority (now Com- 
mission) may wish to add, delete or reschedule, 
and not to substances, such as marijuana, 
which have already been included by the Gen- 
eral Assembly. State v. Dietz, 289 N.C. 488, 223 
5..2d 357 (1976). 

In a prosecution for felonious sale and deliv- 

§ 90-95. Violations; penalties. 

ery of marijuana and felonious possession of 
marijuana with intent to sell, it is not necessary 
for the State to show that the Drug Authority 
(now Drug Commission) has made a finding 
that marijuana is a controlled substance, since 
it has been listed as such under this section. 
State v. Dietz, 289 N.C. 488, 223 S.E.2d 357 
(1976). 
Applied in State v. McIntyre, 13 N.C. App. 

479, 186 S.E.2d 207 (1972); State v. McKinney, 

288eN, Cali 39 215 Si. 20. 5161975), 
Cited in State v. Harvey, 281 N.C. 1, 187 

S.E.2d 706 (1972); State v. Shufford, 34 N.C. 
App. 115, 237 8.E.2d 481 (1977); State v. Best, 
DOMEN C2040 23075. 4, 20 0444 19) platery 
MeGill, 296 N.C. 564, 251 °S.E.2d 616 (1979); 
State v. Board, 296 N.C. 652, 252 S.E.2d 803 

(1979); State v. Lombardo, 306 N.C. 594, 295 
S.E.2d 399 (1982); State v. Reddick, 55 N.C. 
App. 646, 286 S.E.2d 654 (1982); State v. Jen- 
kins, 74 N.C. App. 295, 328 S.E.2d 460 (1985); 
State v. Damon, 78 N.C. App. 421, 337 S.E.2d 
170 (1985); State v. Thomas, 81 N.C. App. 200, 
343 S.E.2d 588 (1986); State v. Pavone, 104 

N.C. App. 442, 410 S.E.2d 1 (1991); State v. 
Ledbetter, 120 N.C. App. 117, 461 S.E.2d 341 

(1995) 

(a) Except as authorized by this Article, it is unlawful for any person: 
(1) To manufacture, sell or deliver, or possess with intent to manufacture, 

sell or deliver, a controlled substance; 
(2) To create, sell or deliver, or possess with intent to sell or deliver, a 

counterfeit controlled substance; 
(3) To possess a controlled substance. 

(b) Except as provided in subsections (h) and (1) of this section, any person 
who violates G.S. 90-95(a)(1) with respect to: 

(1) A controlled substance classified in Schedule I or II shall be punished 
as a Class H felon, except as follows: (i) the sale of a controlled 
substance classified in Schedule I or II shall be punished as a Class G 
felony, and (ii) the manufacture of methamphetamine shall be pun- 
ished as provided by subdivision (la) of this subsection. 

(la) The manufacture of methamphetamine shall be punished as a Class 
C felony unless the offense was one of the following: packaging or 

337 



$90-95 CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-95 

repackaging methamphetamine, or labeling or relabeling the meth- 
amphetamine container. The offense of packaging or repackaging 
methamphetamine, or labeling or relabeling the methamphetamine 
container shall be punished as a Class H felony. 

(2) A controlled substance classified in Schedule TIL IV, V, or VI shall be 
punished as a Class I felon, except that the ‘sale of a controlled 
substance classified in Schedule III, IV, V, or VI shall be punished as 
a Class H felon. The transfer of less than 5 grams of marijuana for no 
remuneration shall not constitute a delivery in violation of G.S. 
90-95(a)(1). 

(c) Any person who violates G.S. 90-95(a)(2) shall be punished as a Class I 
felon. 

(d) Except as provided in subsections (h) and (1) of this section, any person 
who violates G.S. 90-95(a)(3) with respect to: 

(1) A controlled substance classified in Schedule I shall be punished as a 
Class I felon; 

(2) A controlled substance classified in Schedule II, III, or IV shall be 
guilty of a Class 1 misdemeanor. If the controlled substance exceeds 
four tablets, capsules, or other dosage units or equivalent quantity of 
hydromorphone or if the quantity of the controlled substance, or 
combination of the controlled substances, exceeds one hundred tab- 
lets, capsules or other dosage units, or equivalent quantity, the 
violation shall be punishable as a Class I felony. If the controlled 
substance is methamphetamine, amphetamine, phencyclidine, or co- 
caine and any salt, isomer, salts of isomers, compound, derivative, or 
preparation thereof, or coca leaves and any salt, isomer, salts of 
isomers, compound, derivative, or preparation of coca leaves, or any 
salt, isomer, salts of isomers, compound, derivative or preparation 
thereof which is chemically equivalent or identical with any of these 
substances (except decocanized coca leaves or any extraction of coca 
leaves which does not contain cocaine or ecgonine), the violation shall 
be punishable as a Class I felony. 

(3) A controlled substance classified in Schedule V shall be guilty of a 
Class 2 misdemeanor; 

(4) A controlled substance classified in Schedule VI shall be guilty of a 
Class 3 misdemeanor, but any sentence of imprisonment imposed 
must be suspended and the judge may not require at the time of 
sentencing that the defendant serve a period of imprisonment as a 
special condition of probation. If the quantity of the controlled 
substance exceeds one-half of an ounce (avoirdupois) of marijuana or 
one-twentieth of an ounce (avoirdupois) of the extracted resin of 
maryuana, commonly known as hashish, the violation shall be pun- 
ishable as a Class 1 misdemeanor. If the quantity of the controlled 
substance exceeds one and one-half ounces (avoirdupois) of marijuana 
or three-twentieths of an ounce (avoirdupois) of the extracted resin of 
marijuana, commonly known as hashish, or if the controlled sub- 
stance consists of any quantity of synthetic tetrahydrocannabinols or 
tetrahydrocannabinols isolated from the resin of marijuana, the 
violation shall be punishable as a Class I felony. 

(d1)(1) Except as authorized by this Article, it is unlawful for any person to: 
a. Possess an immediate precursor chemical with intent to manufac- 

ture a controlled substance; or 
b. Possess or distribute an immediate precursor chemical knowing, or 

having reasonable cause to believe, that the immediate precursor 
chemical will be used to manufacture a controlled substance. 

Any person who violates this subsection shall be punished as a Class H felon, 
unless the immediate precursor is one that can be used to manufacture 
methamphetamine. 
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(2) Except as authorized by this Article, it is unlawful for any person to: 
a. Possess an immediate precursor chemical with intent to manufac- 

ture methamphetamine; or 
b. Possess or distribute an immediate precursor chemical knowing, or 

having reasonable cause to believe, that the immediate precursor 
chemical will be used to manufacture methamphetamine. 

y any person who violates this subdivision shall be punished as a Class F 
elon. 
(d2) The immediate precursor chemicals to which subsection (d1) and (dla) 

of this section applies are those immediate precursor chemicals designated by 
the Commission pursuant to its authority under G.S. 90-88, and the following 
(until otherwise specified by the Commission): 

(1) Acetic anhydride. 
(2) Acetone. 
(3) Anhydrous ammonia. 
(4) Anthranilic acid. 
(5) Benzyl chloride. 
(6) Benzyl cyanide. 
(7) 2-Butanone (Methyl Ethyl Ketone). 
(8) Chloroephedrine. 
(9) Chloropseudoephedrine. 
(10) D-lysergic acid. 
(11) Ephedrine. 
(12) Ergonovine maleate. 
(13) Ergotamine tartrate. 
(14) Ethyl ether. 
(15) Ethyl Malonate. 
(16) Ethylamine. 
(17) Gamma-butyrolactone. 
(18) Hydrochloric Acid. 
(19) Iodine. 
(20) Isosafrole. 
(21) Lithium. 
(22) Malonic acid. 
(23) Methylamine. 
(24) Methyl Isobutyl Ketone. 
(25) N-acetylanthranilic acid. 
(26) N-ethylephedrine. 
(27) N-ethylepseudoephedrine. 
(28) N-methylephedrine. 
(29) N-methylpseudoephedrine. 
(30) Norpseudoephedrine. 
(31) Phenyl-2-propane. 
(32) Phenylacetic acid. 
(33) Phenylpropanolamine. 
(34) Piperidine. 
(35) Piperonal. 
(36) Propionic anhydride. 
(37) Pseudoephedrine. 
(38) Pyrrolidine. 
(39) Red phosphorous. 
(40) Safrole. 
(41) Sodium. 
(42) Sulfuric Acid. 
(43) Tetrachloroethylene. 
(44) Thionylchloride. 
(45) Toluene. cee 
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(e) The prescribed punishment and degree of any offense under this Article 
shall be subject to the following conditions, but the punishment for an offense 
may be increased only by the maximum authorized under any one of the 
applicable conditions: 

(1), 
(3) 

(5) 

(6) 

(9) 

(2) Repealed by Session Laws 1979, c. 760, s. 5. 
If any person commits a Class 1 misdemeanor under this Article and 
if he has previously been convicted for one or more offenses under any 
law of North Carolina or any law of the United States or any other 
state, which offenses are punishable under any provision of this 
Article, he shall be punished as a Class I felon. The prior conviction 
used to raise the current offense to a Class I felony shall not be used 
to calculate the prior record level. 
If any person commits a Class 2 misdemeanor, and if he has previously 
been convicted for one or more offenses under any law of North 
Carolina or any law of the United States or any other state, which 
offenses are punishable under any provision of this Article, he shall be 
guilty of a Class 1 misdemeanor. The prior conviction used to raise the 
current offense to a Class 1 misdemeanor shall not be used to 
calculate the prior conviction level. 
Any person 18 years of age or over who violates G.S. 90-95(a)(1) by 
selling or delivering a controlled substance to a person under 16 years 
of age but more than 13 years of age or a pregnant female shall be 
punished as a Class D felon. Any person 18 years of age or over who 
violates G.S. 90-95(a)(1) by selling or delivering a controlled substance 
to a person who is 13 years of age or younger shall be punished as a 
Class C felon. Mistake of age is not a defense to a prosecution under 
this section. It shall not be a defense that the defendant did not know 
that the recipient was pregnant. 
For the purpose of increasing punishment under G.S. 90-95(e)(3) and 
(e)(4), previous convictions for offenses shall be counted by the 
number of separate trials at which final convictions were obtained and 
not by the number of charges at a single trial. 
If any person commits an offense under this Article for which the 
prescribed punishment requires that any sentence of imprisonment 
be suspended, and if he has previously been convicted for one or more 
offenses under any law of North Carolina or any law of the United 
States or any other state, which offenses are punishable under any 
provision of this Article, he shall be guilty of a Class 2 misdemeanor. 
Any person 21 years of age or older who commits an offense under G:S. 
90-95(a)(1) on property used for a child care center, or for an 
elementary or secondary school or within 300 feet of the boundary of 
real property used for a child care center, or for an elementary or 
secondary school shall be punished as a Class E felon. For purposes of 
this subdivision, the transfer of less than five grams of marijuana for 
no remuneration shall not constitute a delivery in violation of G.S. 
90-95(a)(1). For purposes of this subdivision, a child care center is as 
defined in G.S. 110-86(3)a., and that is licensed by the Secretary of the 
Department of Health and Human Services. 
Any person who violates G.S. 90-95(a)(3) on the premises of a penal 
uefa or local confinement facility shall be guilty of a Class H 
elony. 

(10) Any person 21 years of age or older who commits an offense under 
G.S. 90-95(a)(1) on property that is a playground in a public park or 
within 300 feet of the boundary of real property that is a playground 
in a public park shall be punished as a Class E felon. For purposes of 
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this subdivision, the transfer of less than five grams of marijuana for 
no remuneration shall not constitute a delivery in violation of G.S. 
90-95(a)(1). For purposes of this subdivision the term “playground” 
means any outdoor facility (including any parking lot appurtenant 
thereto) intended for recreation open to the public, and with any 
portion thereof containing three or more separate apparatuses in- 
tended for the recreation of children including, but not limited to, 
sliding boards, swingsets, and teeterboards. 

(f) Any person convicted of an offense or offenses under this Article who is 
sentenced to an active term of imprisonment that is less than the maximum 
active term that could have been imposed may, in addition, be sentenced to a 
term of special probation. Except as indicated in this subsection, the admin- 
istration of special probation shall be the same as probation. The conditions of 
special probation shall be fixed in the same manner as probation, and the 
conditions may include requirements for rehabilitation treatment. Special 
probation shall follow the active sentence. No term of special probation shall 
exceed five years. Special probation may be revoked in the same manner as 
probation; upon revocation, the original term of imprisonment may be in- 
creased by no more than the difference between the active term of imprison- 
ment actually served and the maximum active term that could have been 
imposed at trial for the offense or offenses for which the person was convicted, 
and the resulting term of imprisonment need not be diminished by the time 
spent on special probation. 

(g) Whenever matter is submitted to the North Carolina State Bureau of 
Investigation Laboratory, the Charlotte, North Carolina, Police Department 
Laboratory or to the Toxicology Laboratory, Reynolds Health Center, Winston- 
Salem for chemical analysis to determine if the matter is or contains a 
controlled substance, the report of that analysis certified to upon a form 
approved by the Attorney General by the person performing the analysis shall 
be admissible without further authentication in all proceedings in the district 
court and superior court divisions of the General Court of Justice as evidence 
of the identity, nature, and quantity of the matter analyzed. Provided, 
however, that a report is admissible in a criminal proceeding in the superior 
court division or in an adjudicatory hearing in juvenile court in the district 
court division only if: 

(1) The State notifies the defendant at least 15 days before trial of its 
intention to introduce the report into evidence under this subsection 
and provides a copy of the report to the defendant, and 

(2) The defendant fails to notify the State at least five days before trial 
that the defendant objects to the introduction of the report into 
evidence. 

Nothing in this subsection precludes the right of any party to call any 
witness or to introduce any evidence supporting or contradicting the evidence 
contained in the report. 

(g1) Procedure for establishing chain of custody without calling unnecessary 
witnesses. — 

(1) For the purpose of establishing the chain of physical custody or control 
of evidence consisting of or containing a substance tested or analyzed 
to determine whether it is a controlled substance, a statement signed 
by each successive person in the chain of custody that the person 
delivered it to the other person indicated on or about the date stated 
is prima facie evidence that the person had custody and made the 
delivery as stated, without the necessity of a personal appearance in 
court by the person signing the statement. 

(2) The statement shall contain a sufficient description of the material or 
its container so as to distinguish it as the particular item in question 
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and shall state that the material was delivered in essentially the same 
condition as received. The statement may be placed on the same 
document as the report provided for in subsection (g) of this section. 

(3) The provisions of this subsection may be utilized by the State only if: 
a. The State notifies the defendant at least 15 days before trial of its 

intention to introduce the statement into evidence under this 
subsection and provides the defendant with a copy of the state- 
ment, and 

b. The defendant fails to notify the State at least five days before trial 
that the defendant objects to the introduction of the statement 
into evidence. 

(4) Nothing in this subsection precludes the right of any party to call any 
witness or to introduce any evidence supporting or contradicting the 
evidence contained in the statement. 

(h) Notwithstanding any other provision of law, the following provisions 
apply except as otherwise provided in this Article. 

(1) Any person who sells, manufactures, delivers, transports, or possesses 
in excess of 10 pounds (avoirdupois) of marijuana shall be guilty of a 
felony which felony shall be known as “trafficking in marijuana” and 
if the quantity of such substance involved: 
a. Is in excess of 10 pounds, but less than 50 pounds, such person 

shall be punished as a Class H felon and shall be sentenced to a 
minimum term of 25 months and a maximum term of 30 months 
in the State’s prison and shall be fined not less than five thousand 
dollars ($5,000); 

b. Is 50 pounds or more, but less than 2,000 pounds, such person shall 
be punished as a Class G felon and shall be sentenced to a 
minimum term of 35 months and a maximum term of 42 months 
in the State’s prison and shall be fined not less than twenty-five 
thousand dollars ($25,000); 

c. Is 2,000 pounds or more, but less than 10,000 pounds, such person 
shall be punished as a Class F felon and shall be sentenced to a 
minimum term of 70 months and a maximum term of 84 months 
in the State’s prison and shall be fined not less than fifty 
thousand dollars ($50,000); 

d. Is 10,000 pounds or more, such person shall be punished as a Class 
D felon and shall be sentenced to a minimum term of 175 months 
and a maximum term of 219 months in the State’s prison and 
shall be fined not less than two hundred thousand dollars 
($200,000). 

(2) Any person who sells, manufactures, delivers, transports, or possesses 
1,000 tablets, capsules or other dosage units, or the equivalent 
quantity, or more of methaqualone, or any mixture containing such 
substance, shall be guilty of a felony which felony shall be known as 
“trafficking in methaqualone” and if the quantity of such substance or 
mixture involved: 
a. Is 1,000 or more dosage units, or equivalent quantity, but less than 

5,000 dosage units, or equivalent quantity, such person shall be 
punished as a Class G felon and shall be sentenced to a minimum 
term of 35 months and a maximum term of 42 months in the 
State’s prison and shall be fined not less than twenty-five thou- 
sand dollars ($25,000); 

b. Is 5,000 or more dosage units, or equivalent quantity, but less than 
10,000 dosage units, or equivalent quantity, such person shall be 
punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
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State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

c. Is 10,000 or more dosage units, or equivalent quantity, such person 
shall be punished as a Class D felon and shall be sentenced to a 
minimum term of 175 months and a maximum term of 219 
months in the State’s prison and shall be fined not less than two 
hundred thousand dollars ($200,000). 

(3) Any person who sells, manufactures, delivers, transports, or possesses 
28 grams or more of cocaine and any salt, isomer, salts of isomers, 
compound, derivative, or preparation thereof, or any coca leaves and 
any salt, isomer, salts of isomers, compound, derivative, or prepara- 
tion of coca leaves, and any salt, isomer, salts of isomers, compound, 
derivative or preparation thereof which is chemically equivalent or 
identical with any of these substances (except decocainized coca 
leaves or any extraction of coca leaves which does not contain cocaine) 
or any mixture containing such substances, shall be guilty of a felony, 
which felony shall be known as “trafficking in cocaine” and if the 
quantity of such substance or mixture involved: 
a. Is 28 grams or more, but less than 200 grams, such person shall be 

punished as a Class G felon and shall be sentenced to a minimum 
term of 35 months and a maximum term of 42 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

b. Is 200 grams or more, but less than 400 grams, such person shall 
be punished as a Class F felon and shall be sentenced to a 
minimum term of 70 months and a maximum term of 84 months 
in the State’s prison and shall be fined not less than one hundred 
thousand dollars ($100,000); 

c. Is 400 grams or more, such person shall be punished as a Class D 
felon and shall be sentenced to a minimum term of 175 months 
and a maximum term of 219 months in the State’s prison and 
shall be fined at least two hundred fifty thousand dollars 
($250,000). 

(3a) Repealed by Session Laws 1999-370, s. 1, effective December 1, 1999. 
(3b) Any person who sells, manufactures, delivers, transports, or pos- 

sesses 28 grams or more of methamphetamine or amphetamine shall 
be guilty of a felony which felony shall be known as “trafficking in 
methamphetamine or amphetamine” and if the quantity of such 
substance or mixture involved: 
a. Is 28 grams or more, but less than 200 grams, such person shall be 

punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

b. Is 200 grams or more, but less than 400 grams, such person shall 
be punished as a Class E felon and shall be sentenced to a 
minimum term of 90 months and a maximum term of 117 months 
in the State’s prison and shall be fined not less than one hundred 
thousand dollars ($100,000); 

c. Is 400 grams or more, such person shall be punished as a Class C 
felon and shall be sentenced to a minimum term of 225 months 
and a maximum term of 279 months in the State’s prison and 
shall be fined at least two hundred fifty thousand dollars 
($250,000). 

(4) Any person who sells, manufactures, delivers, transports, or possesses 
four grams or more of opium or opiate, or any salt, compound, 
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derivative, or preparation of opium or opiate (except apomorphine, 
nalbuphine, analoxone and naltrexone and their respective salts), 
including heroin, or any mixture containing such substance, shall be 
guilty of a felony which felony shall be known as “trafficking in opium 
or heroin” and if the quantity of such controlled substance or mixture 
involved: 
a. Is four grams or more, but less than 14 grams, such person shall be 

punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

b. Is 14 grams or more, but less than 28 grams, such person shall be 
punished as a Class E felon and shall be sentenced to a minimum 
term of 90 months and a maximum term of 117 months in the 
State’s prison and shall be fined not less than one hundred 
thousand dollars ($100,000); 

c. Is 28 grams or more, such person shall be punished as a Class C 
felon and shall be sentenced to a minimum term of 225 months 
and a maximum term of 279 months in the State’s prison and 
shall be fined not less than five hundred thousand dollars 
($500,000). 

(4a) Any person who sells, manufactures, delivers, transports, or pos- 
sesses 100 tablets, capsules, or other dosage units, or the equivalent 
quantity, or more, of Lysergic Acid Diethylamide, or any mixture 
containing such substance, shall be guilty of a felony, which felony 
shall be known as “trafficking in Lysergic Acid Diethylamide”. If the 
quantity of such substance or mixture involved: 
a. Is 100 or more dosage units, or equivalent quantity, but less than 

500 dosage units, or equivalent quantity, such person shall be 
punished as a Class G felon and shall be sentenced to a minimum 
term of 35 months and a maximum term of 42 months in the 
State’s prison and shall be fined not less than twenty-five thou- 
sand dollars ($25,000); 

b. Is 500 or more dosage units, or equivalent quantity, but less than 
1,000 dosage units, or equivalent quantity, such person shall be 
punished as a Class F felon and shall be sentenced to a minimum 
term of 70 months and a maximum term of 84 months in the 
State’s prison and shall be fined not less than fifty thousand 
dollars ($50,000); 

c. Is 1,000 or more dosage units, or equivalent quantity, such person 
shall be punished as a Class D felon and shall be sentenced to a 
minimum term of 175 months and a maximum term of 219 
months in the State’s prison and shall be fined not less than two 
hundred thousand dollars ($200,000). 

(4b) Any person who sells, manufactures, delivers, transports, or pos- 
sesses 100 or more tablets, capsules, or other dosage units, or 28 
grams or more of 3,4-methylenedioxyamphetamine (MDA), including 
its’ salts, isomers, ‘and salts of ‘isomers, or | a4 
methylenedioxymethamphetamine (MDMA), including its salts, iso- 
mers, and salts of isomers, or any mixture containing such sub- 
stances, shall be guilty of a felony, which felony shall be known as 
“trafficking in MDA/MDMA.” If the quantity of the substance or 
mixture involved: 
a. Is 100 or more tablets, capsules, or other dosage units, but less 

than 500 tablets, capsules, or other dosage units, or 28 grams or 
more, but less than 200 grams, the person shall be punished as a 
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Class G felon and shall be sentenced to a minimum term of 35 
months and a maximum term of 42 months in the State’s prison 
and shall be fined not less than twenty-five thousand dollars 
($25,000); 

b. Is 500 or more tablets, capsules, or other dosage units, but less 
than 1,000 tablets, capsules, or other dosage units, or 200 grams 
or more, but less than 400 grams, the person shall be punished as 
a Class F felon and shall be sentenced to a minimum term of 70 
months and a maximum term of 84 months in the State’s prison 
and shall be fined not less than fifty thousand dollars ($50,000); 

c. Is 1,000 or more tablets, capsules, or other dosage units, or 400 
grams or more, the person shall be punished as a Class D felon 
and shall be sentenced to a minimum term of 175 months and a 
maximum term of 219 months in the State’s prison and shall be 
fined not less than two hundred fifty thousand dollars ($250,000). 

(5) Except as provided in this subdivision, a person being sentenced under 
this subsection may not receive a suspended sentence or be placed on 
probation. The sentencing judge may reduce the fine, or impose a 
prison term less than the applicable minimum prison term provided 
by this subsection, or suspend the prison term imposed and place a 
person on probation when such person has, to the best of his 
knowledge, provided substantial assistance in the identification, 
arrest, or conviction of any accomplices, accessories, co-conspirators, 
or principals if the sentencing judge enters in the record a finding that 
the person to be sentenced has rendered such substantial assistance. 

(6) Sentences imposed pursuant to this subsection shall run consecutively 
with and shall commence at the expiration of any sentence being 
served by the person sentenced hereunder. 

(i) The penalties provided in subsection (h) of this section shall also apply to 
any person who is convicted of conspiracy to commit any of the offenses 
described in subsection (h) of this section. (1971, c. 919, s. 1; 1973, c. 654, s. 1; 
Pe oreo, Sell 197). C500, s..2. 1971.6 O02, ss.-12: 1979 .'c: (605 S20; 
omen ess, .c...20.,.ss.4-7: L983, c, 18:"c. 294s. 6; c. 414: 1985, 'c. 5697s. 
cmv amcow 2 1987, c.902¢. 105,88. 4, 5: c. 640) ss. 1, 2: c. 783, 5, 4, 1989, 
Gs0414c.672: c. 690: c. 770, s. 68; 1989 (Reg. Sess., 1990),.c. 1024, s. 17; c. 1039, 
emo Sdimcw 23199 lac, 484-.5:415 1993..c) 538,.s, 30;.c. 539, Ss. 1358.1; 1994, 
Hxetoeccerow iis 1: c, 14) ss46"47:c. 24, s/ 14(b); 1996, 2nd Ex. Sess., °c. 18; 
Be 20s(c)™ 1997-304, ss. ly 2; 1997-443, s: 19.25(b), (u), Gi); 1998-212) s. 
Myptote)  1999=165. s. 4° 1999-370, s. 1; 2000-140, s. 92.2(d); 2001-307, s: 1; 
2001-332, s. 1; 2004-178, ss. 3, 4, 5, 6.) 

Cross References. — As to furnishing con- 
trolled substances to inmates of charitable, 

mental or penal institutions, see G.S. 14-258.1. 
Editor’s Note. — G.S. 90-95(d1)(2) was re- 

codified as G.S. 90-95(d1)(1)b. at the direction 
of the Revisor of Statutes. G.S. 90-95(dla) was 
recodified as G.S. 90-95(d1)(2) at the direction 

of the Revisor of Statutes. 
Session Laws 2004-178, s. 10, provides: “Sec- 

tions 1 through 6 of this act and Section 8 of 
this act become effective December 1, 2004, and 

apply to offenses committed on or after that 
date. Prosecutions for offenses occurring before 
the effective date of this act are not abated or 
affected by this act, and the statutes that would 
be applicable but for this act remain applicable 
to those prosecutions. Section 7 of this act 

becomes effective January 1, 2005. The remain- 
der of this act is effective when it becomes law, 

at which time the Commission for Health Ser- 

vices may adopt rules under Section 7 of this 

act.” 
Effect of Amendments. — Session Laws 

2004-178, ss. 3, 4, 5, and 6, effective December 

1, 2004, and applicable to offenses committed 
on or after that date, in subdivision (b)(1), 

substituted “as follows: (i)” for “that,” substi- 
tuted “felony,” for “felon;” and added “and (11) 
the manufacture of methamphetamine shall be 
punished as provided by subdivision (1a) of this 
subsection” at the end of the sentence; inserted 

subdivision (b)(1a); added “unless the immedi- 

ate precursor is one that can be used to manu- 

facture methamphetamine” at the end of the 
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paragraph following subdivision (d1)(1)b.; in- 
serted subdivision (d1)(2); and rewrote subsec- 
tion (d2). 

Legal Periodicals. — For note on punish- 
ment of physicians under the Controlled Sub- 
stances Act, see 56 N.C.L. Rev. 154 (1978). 

For survey of 1979 criminal law, see 58 
N.C.L. Rev. 1350 (1980). 

For survey of 1982 criminal law, see 61 

N.C.L. Rev. 1060 (1983). 
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For note, “My Own (Not So) Private Garbage: 
the North Carolina Supreme Court Gives the 
Green Light to Warrantless Police Searches of 
Trash Placed Behind Your House in State v. 
Hauser,” see 31 Wake Forest L. Rev. 1141 

(1996). 
For a survey of 1996 developments in consti- 

tutional law, see 75 N.C.L. Rev. 2252 (1997). 

For “Legislative Survey: Criminal Law,” see 
22 Campbell L. Rev. 253 (2000). 

CASE NOTES 

I. General Consideration. 

II. Manufacture. 

III. Sale or Delivery. 
IV. Possession. 

A. In General. 

B. Possession with Intent to Sell or Deliver. 

V. Trafficking. 
VI. Evidentiary Chain of Custody. 

I. GENERAL CONSIDERATION. 

Section Is Constitutional. — This section, 
relating to the possession and distribution of 
controlled substances, is constitutional. State v. 
McDougald, 18 N.C. App. 407, 197 S.E.2d 11, 
cert. denied, 283 N.C. 756, 198 S.E.2d 726 
(1973), decided under this section as it stood 
before the 1973 revision. 

The mandatory minimum sentence and fine 
provision of subdivision (h)(4) of this section 
does not violate equal protection rights and the 
separation of powers clause of the North Caro- 
lina Constitution in that it places impermissi- 
ble legislative restraints on the judiciary and, 
in effect, also places sentencing powers in the 
hands of the prosecutor, who is a member of the 
executive branch. It is well-established that the 
legislature has exclusive power to prescribe the 
punishment for crimes. The function of the 
court in the punishment of crimes is to deter- 
mine whether an accused is guilty or innocent 
and, if guilty, to pronounce the penalty pre- 
scribed by the legislature. State v. Willis, 61 
N.C. App. 23, 300 S.E.2d 420, modified and 

aff'd, 309 N.C. 451, 306 S.E.2d 779 (1983). 
Subdivisions (h)(4), (h)(5) and (h)(6) of this 

section are not violative of the United States or 
North Carolina Constitutions. State v. Willis, 

61 N.C. App. 23, 300 S.E.2d 420, modified and 

alld, s09°N- Cs 45171306 3S. Hi2de779) (1983); 
State v. Porter, 65 N.C. App. 13, 308 S.E.2d 767 
(1983), cert. denied and appeal dismissed, 310 
N.C. 155, 311 S.E.2d 295, cert. denied, 466 U.S. 
973, 104 S. Ct. 2348, 80 L. Ed. 2d 821 (1984). 

Subdivision (h)(4) of this section is not uncon- 
stitutional under N.C. Const., Art. I, § 6, the 

separation of power clauses, or under N.C. 
Const., Art. I, § 19, the law of the land provi- 
sion. State v. Perry, 316 N.C. 87, 340 S.E.2d 450 
(1986). 

The imposition of harsher penalties for the 
possession of a mixture of controlled substances 
with a larger mixture of lawful materials has a 
rational relation to a valid State objective, that 
is, the deterrence of large scale distribution of 
drugs. State v. Perry, 316 N.C. 87, 340 S.E.2d 
450 (1986). 
The language of subdivision (a)(1) cre- 

ates three offenses: (1) manufacture of a 
controlled substance, (2) transfer of a controlled 
substance by sale or delivery, and (3) possession 
with intent to manufacture, sell or deliver a 

controlled substance. The Supreme Court of 
North Carolina disapproved the contrary lan- 
guage in State v. Clark, 71 N.C. App. 55, 322 
S.E.2d 176 (1984), which interpreted the stat- 
utes as creating six separate offenses. State v. 
Moore, 327 N.C. 378, 395 S.E.2d 124 (1990). 
Arresting for Possession of Marijuana 

But Not Alcoholic Beverages Is Constitu- 
tional. — The practice of arresting persons 
present at an arena who have marijuana in 
their possession and not arresting persons 
found at the arena who have alcoholic bever- 
ages in their possession is not unconstitutional 
and does not violate either the due process or 
equal protection clauses of U.S. Const., Amend. 
XIV. Wheaton v. Hagan, 435 F. Supp. 1134 
(VEDAN:E2 1977): 
Construction with Federal Law. — The 

defendant’s conviction of possessing between 
twenty-eight and two hundred grams of cocaine 
in violation of subsection (h)(3) was not a “seri- 
ous drug offense” as defined in 18 U.S.C.S. 
§ 924(e)(2)(A)Gi) and, therefore, could not be 
used to subject him to the mandatory fifteen 
year minimum sentence outlined by that sec- 
tion. United States v. Brandon, 247 F.3d 186, 

2001 U.S. App. LEXIS 6618 (4th Cir. 2001). 
Defendant’s Convictions Under This 
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Section Properly Used to Establish Habit- 
ual Felon Status. — G.S. 90-95(d)(2) classified 
cocaine possession as a felony, and defendant’s 
two cocaine possession convictions were there- 

fore properly used to establish his habitual 
felon status. State v. Miller, 168 N.C. App. 572, 
608 S.E.2d 565, 2005 N.C. App. LEXIS 345 
(2005). 
Double Jeopardy. — Defendant was not 

subjected to double jeopardy when he was con- 
victed and separately sentenced to both feloni- 
ous possession and felonious transportation of 
the same package of heroin, since felonious 
transportation involves acts not necessarily a 
part of, nor a requisite to, felonious possession. 
State v. Harrington, 283 N.C. 527, 196 S.E.2d 
742, certedenied, 414 U.S. 1011, 94:8: Ct. 375, 

38 L. Ed. 2d 249 (1973), decided prior to the 
1973 revision of this section. 
Manufacturing or possession under subsec- 

tion (a) of this section does not require proof of 
any additional facts beyond those required un- 
der subdivision (h)(1) of this section; therefore, 
convictions under both statutes violate protec- 
tion against double jeopardy. State v. Sander- 
son, G0) N.C, App. 604, 300 S.E.2d 9, cert. 
denied, 308 N.C. 679, 304 S.E.2d 759 (1983). 

The principles of double jeopardy bar defen- 
dant’s conviction and punishment for posses- 
sion of more than one gram of cocaine and 
possession of cocaine with intent to sell or 
deliver. The appropriate procedure was to in- 
struct the jury to first consider the offense of 
possession with intent to sell and deliver, and 
then, if and only if they found defendant not 
guilty of that offense, to consider the possession 
charge. State v. Rich, 87 N.C. App. 380, 361 
S.H.2d 321 (1987). 

Convictions for the separate offenses of 
transporting and possessing a controlled sub- 
stance are consistent with the intent of the 
legislature and do not violate the constitutional 
prohibition against double jeopardy. State v. 
Bogle, 90 N.C. App. 277, 368 S.E.2d 424, rev'd 
on other grounds, 324 N.C. 190, 376 S.E.2d 745 
(1988); State v. Jones, 96 N.C. App. 389, 386 
S.E.2d 217 (1989), appeal dismissed and cert. 
denied, 326 N.C. 366, 389 S.E.2d 809 (1990). 

Defendant’s consecutive sentences for traf- 
ficking by sale and trafficking by delivery do not 
violate double jeopardy as they are separate 
offenses. State v. Holmes, 120 N.C. App. 54, 460 

Set2d 915 (1995). 
Double Jeopardy Violated Where Four 

Conspiracies Were Actually Single Con- 
spiracy. — Where defendant was convicted of 
conspiracy to possess cocaine, conspiracy to 
deliver cocaine, conspiracy to sell cocaine and 
conspiracy to transport cocaine, since the four 
separate conspiracies for which defendant was 
charged were, in fact, only a single conspiracy, 
his conviction for more than that single conspir- 
acy violated his right to be free from double 
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jeopardy. State v. Kamtsiklis, 94 N.C. App. 250, 
380 S.E.2d 400, appeal dismissed and cert. 
denied, 325 N.C. 711, 388 S.E.2d 466 (1989). 
Double Jeopardy Not Violated for Con- 

viction for Failure to Pay Excise Tax. — 
Convictions for trafficking in cocaine by posses- 
sion and for failure to pay excise tax on the 
controlled substance did not constitute double 
jeopardy, nor did the punishments imposed 

upon those convictions violate the prohibition 

against multiple punishments for the same 
offense, where the state sought to collect the 
drug excise tax from defendant in the same 
prosecution, and where neither of the crimes in 

question was a lesser included offense of the 
other. State v. Morgan, 118 N.C. App. 461, 455 
2d 490 (1995). 
Misdemeanors Punishable as Felonies 

Could Not Be Basis for Habitual Felony 
Changes. — Where defendant’s prior convic- 
tions for possession of cocaine were defined by 
G.S. 90-95(d)(2) as misdemeanors punishable 
as felonies, they could not support the charges 
of possession of a firearm by a felon and being a 
habitual felon under G.S. 14-415.1 and GS. 
14-7.1. State v. Sneed, 161 N.C. App. 331, 588 
S.E.2d 74, 2003 N.C. App. LEXIS 2050 (2003). 
Quantity Not Element of Subdivision 

(a)(1). — While the quantity of drugs seized is 
evidence of the intent to sell, it is not an 
element of subdivision (a)(1) of this section. 
State v. Hyatt, 98 N.C. App. 214, 390 S.E.2d 355 

(1990); 
Nowhere in subdivision (a)(1) is an element 

specifying the amount of the controlled sub- 
stance for which a defendant may be charged 
and convicted. State v. Hyatt, 98 N.C. App. 214, 

390 S.H.2d 355 (1990). 
The premise upon which the North 

Carolina Controlled Substances Act rests 
is that the substances so controlled are detri- 
mental to the public; with that in mind the 
legislature established presumptive sentences 
for the different crimes involving marijuana. 
State v. Coffey, 65 N.C. App. 751, 310 S.E.2d 
123 (1984). 
Purpose. — One of the purposes of the 

Controlled Substances Act is to deter dealers in 
illicit drugs. State v. Horton, 75 N.C. App. 632, 

331 S.E.2d 215, cert. denied, 314 N.C. 672, 335 

S.E.2d 497 (1985). 
Intent of the legislature in adopting sub- 

division (a)(1) was two-fold: (1) to prevent the 
manufacture of controlled substances, and (2) 

to prevent the transfer of controlled substances 
from one person to another. State v. Creason, 
313. N.C. 122, 326 S.E.2d 24: (1985). 

The evil sought to be prevented by the legis- 
lature under subdivision (a)(1) 1s the possession 
of drugs with the intent to place them into 
commerce by transferring them from one to 
another by either the sale or delivery of the 
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drug. State v. Creason, 313 N.C. 122. 326 

S.E.2d 24 (1985). 
Possession of Drug Paraphernalia Does 

Not Trigger Felony Enhancement. — Felo- 
nious possession of drug charge should have 
been dismissed where G.S. 90-95(e)(3) was the 
basis for the State’s enhancement of the offense 
to a felony because the offense prior to enhance- 
ment, possession of drug paraphernalia is a 
misdemeanor punishable under G.S. 90-113.22, 
and did not fall within G.S. 90-95(e)(3). State v. 
Stevens, 151 N.C. App. 561, 566 S.E.2d 149, 
2002 N.C. App. LEXIS 771 (2002). 
The enumerated acts which constitute 

trafficking pursuant to subdivision (h)(3) 
are separate crimes. State v. Baize, 71 N.C. 
App. 521, 323 S.H.2d 36 (1984), cert. denied, 

313,N.C. 174, 3826°5..2d 33, 326 SH 2d 34 
(1985). 
Possession with intent to sell and sale 

are distinct offenses, and the former is not a 

lesser included offense of the latter. State v. 
Saunders, 35 N.C. App. 359, 241 S.E.2d 351 
(1978). 

Neither the offense of unauthorized posses- 
sion nor the offense of unauthorized sale of a 
controlled substance is included within the 
other offense, and one placed in jeopardy as to 
the one offense is not thereby placed in jeop- 
ardy as to the other. Thus, one charged with 
both offenses may be convicted of both and 
sentenced to imprisonment for each. State v. 
Aiken, 286 N.C. 202, 209 S.E.2d 763 (1974); 
State v. Fletcher, 92 N.C. App. 50, 373 S.E.2d 
681 (1988). 

Possession and sale are separate and distinct 
offenses. State v. Joyner, 37 N.C. App. 216, 245 
S.E.2d 592 (1978). 

Possession of methamphetamine and sale of 
methamphetamine are two separate and dis- 
tinct offenses, and a defendant can be convicted 

of both crimes and not have his constitutional 
rights violated. State v. Salem, 50 N.C. App. 
419, 274 S.E.2d 501, cert. denied, 302 N.C. 401, 
21 Oop dea palOSd): 
Manufacturing marijuana and posses- 

sion of marijuana are separate and dis- 
tinct statutory offenses, neither of which is a 
lesser included offense of the other. State v. 
Jenkins, 74 N.C. App. 295, 328 S.E.2d 460 
(1985); 

Possession, manufacturing, and trans- 
porting heroin are separate and distinct 
offenses. Further, when a person commits any 
one of these offenses which involves four grams 
or more of heroin, he is guilty of trafficking. 
State v. Perry, 316 N.C. 87, 340 S.E.2d 450 
(1986). 

Possession of heroin and distribution of 
heroin are separate and distinct crimes, 
and each may be punished as provided by law. 
State v. Thornton, 283 N.C. 513, 196 S.E.2d 701 
(1973), decided under this section as it stood 

CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-95 

prior to the 1973 revision. 
Defendant was not subjected to double jeop- 

ardy when he was placed on trial for the two 
offenses of possession of heroin and distribution 
of heroin and consecutive sentences were im- 
posed for two convictions. State v. Thornton, 
283 N.C. 518, 196 S.E.2d 701 (19738), decided 
prior to the 1973 revision of this section. 

Possession of a controlled substance and dis- 
tribution of the same controlled substance are 
separate and distinct crimes, and each may be 
punished as provided by law, even where the 
possession and distribution in point of time 
were the same. Unlawful possession cannot be 
considered a lesser included offense of the 
crime of unlawful distribution. State v. Brown, 

20 N.C. App. 71, 200 S.E.2d 666 (1973), cert. 
denied, 284 N.C. 617, 202 S.E.2d 274 (1974), 
decided under this section as it stood before the 
1973 revision. 

Possession and distribution of heroin are 
separate and distinct offenses, and a defendant 
may be prosecuted for both without violating 
the constitutional prohibition against double 
jeopardy. State v. Patterson, 21 N.C. App. 443, 
204 S.E.2d 709 (1974), decided under this sec- 
tion as it stood before the 1973 revision. 
Where each act is the product of but one 

agreement, only one conspiracy may be 
charged. State v. Agudelo, 89 N.C. App. 640, 
366 S.E.2d 921, appeal dismissed and cert. 
denied, 323 N.C. 176, 373 S.E.2d 115 (1988), 
overruled on other grounds, State v. Barnes, 
324 N.C. 539, 380 S.E.2d 118 (1989). 
Where there existed only one plot or 

plan, scheme or conspiracy, covering both 
possessing marijuana and manufacturing mar- 
ijuana, the defendant could only be sentenced 
for one count of conspiracy. Sanderson v. Rice, 
777 F.2d 902 (4th Cir. 1985), cert. denied, 475 
U.S. 1027, 106:S: Ct. 1226, 89°) Wds 2deese 
(1986). 
Possession of Cocaine Held Encom- 

passed by Conspiracy to Sell and Deliver 
Same. — Each defendant could be convicted of 
only one conspiracy where conspiracy to sell 
and deliver cocaine necessarily encompassed 
possession of the substance, and thus judg- 
ments as to defendants’ convictions of conspir- 
acy to possess would be arrested. State v. 
Worthington, 319 N.C. App. 677, 352 S.H.2d 
695, cert. denied, 319 N.C. 677, 356 S.E.2d 785 
(1987). 
Possession and Sale of Heroin and Co- 

caine. — Although defendant possessed both 
heroin and cocaine at the same time and place, 
and sold both substances in the same transac- 
tion, he could be lawfully convicted of two 

possessing offenses and two selling offenses. 
State v. Horton, 75 N.C. App. 632, 331 S.E.2d 
215, cert. denied, 314 N.C. 672, 335 S.E.2d 497 
(1985). 
Where a_ licensed physician merely 
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writes a prescription for a controlled sub- 
stance listed in Schedules II, III, IV or V, and 
nothing more, such act is not a violation of 
subdivision (a)(1). State v. Best, 292 N.C. 294, 
233 S.E.2d 544 (1977). 
However, if that prescription is written 

outside the normal course of professional 
practice in North Carolina and not for a legit- 
imate medical purpose, the physician violates 
G.S. 90-108. McCall v. McCall, 188 N.C. App. 
706, 531 S.E.2d 894, 2000 N.C. App. LEXIS 795 
(2000). 
Drug Referred to in Indictment by 

Trade Name. — Desoxyn is a trade name for 
methamphetamine hydrochloride. Thus there 
was no variance between the charge in the bill 
of indictment that defendant possessed 
Desoxyn and the evidence which tended to 
prove that defendant possessed methamphet- 
amine. State v. Newton, 21 N.C. App. 384, 204 
S.E.2d 724 (1974), decided under this section as 

it stood before the 1973 revision. 
It was proper for the trial judge to take 

judicial notice and to instruct the jury that 
Desoxyn and methamphetamine are the same 
thing. State v. Newton, 21 N.C. App. 384, 204 
S.E.2d 724 (1974), decided under this section as 
it stood before the 1973 revision. 

Constitutional Rights Not Violated 
Where Samples, etc., of Destroyed Evi- 
dence Exist. — In prosecution under this 
section, destruction of marijuana by State for 
lack of storage facilities, where State made 
random samples, photographs and a copy of the 
laboratory report available to defendants, did 
not violate defendants’ rights of confrontation 
under N.C. Const., Art. I, § 23, nor infringe 
defendants’ due process rights under the fed- 
eral and State Constitutions. State v. Anderson, 
57 N.C. App. 602, 292 S.E.2d 163, cert. denied, 

306 N.C. 559, 294 S.H.2d 372 (1982). 
Nor Are Discovery Rights Violated. — In 

prosecution under this section, destruction of 
marijuana by State for lack of storage facilities 
did not violate defendant’s discovery rights un- 
der G.S. 15A-903(e) where the State made 
random samples, photographs and a copy of the 
laboratory report of the State Bureau of Inves- 
tigation available to defendants. State v. Ander- 
son, 57 N.C. App. 602, 292 S.E.2d 163, cert. 
denied, 306 N.C. 559, 294 S.E.2d 372 (1982). 
Establishing Identity of Substance. — 

Testimony by a special agent that, “Two of the 
three substances that I purchased were MDA” 
did not constitute substantial evidence that the 
drug possessed and sold by defendant was in 
fact 3, 4-methylenedioxyamphetamine as 
charged in bills of indictment. State v. Board, 
296 N.C. 652, 252 S.E.2d 803 (1979). 

Qualified chemist’s identification of 

green vegetable material as marijuana 

constituted sufficient showing by the State 
that it was Cannabis sativa L., a controlled 
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substance under this section. State v. Bell, 24 

N.C. App. 430, 210'S.E,2d 905 (1975): 
Acceptance of an expert witness in the 

field of marijuana identification and admis- 
sion of her opinion as to the nature of the 
material seized was not improper where the 
witness was a chemist with the State Bureau of 
Investigation, whose duties consisted of the 
analysis of substances for the presence of con- 
trolled substances, including marijuana, where 
she had been so employed for almost two years, 
and where she had had special training in the 
analysis of controlled substances. State v. Jen- 
kins, 74 N.C. App. 295, 328 S.E.2d 460 (1985). 
Rejection of Expert Witness Testimony 

as to Proper Narcotics Practices and Pro- 
cedures. — The court rightfully refused the 
testimony of defendant’s expert, a private de- 
tective and retired police officer of 30 years, 
where the jury was perfectly capable of judging 
the improper methods and procedures used by 
the undercover narcotics officer without the 
assistance of the expert; the testimony was 
irrelevant, had insufficient probative value on 
the facts to be proved, and violated the rule 
prohibiting expert testimony as to witness cred- 
ibility, G.S. 8C-1, Rules 405(a) and 608, as read 

together. State v. Mackey, 352 N.C. 650, 535 
S.E.2d 555, 2000 N.C. LEXIS 751 (2000). 
Weight of Marijuana. — The state, in order 

to prove the element of weight of the marijuana 
in question, must either offer evidence of its 
actual, measured weight or demonstrate that 
the quantity of marijuana itself is so large as to 
permit a reasonable inference that its weight 
satisfied this element. State v. Mitchell, 336 
N.C, 22, 442°S.h.2d 24 (1994). 

Unlike age, the weight of a given quantity of 
marijuana is not a matter of general knowledge 
and experience. This is a matter familiar only 
to those who regularly use or deal in the sub- 
stance, who are engaged in enforcing the laws 
against it, or who have developed an acute 
ability to assess the weight of objects down to 
the ounce and the average juror does not fall 
into any of these categories. State v. Mitchell, 
Bo6 Ni Ge 22ed47.5. Wid 24 (1994). 
Indictment Defective for Failure to 

Specify Weight Possessed. — Appeals court 
vacated defendant’s conviction of possession of 
more than 42 grams of marijuana under G:S. 
90-95(a\(3) and (d)(4) since the trial court 
lacked jurisdiction to try him for that charge as 
the indictment did not charge an essential 
element of that crime (the weight of marijuana 
he possessed), and remanded the case to the 
trial court to impose a judgment of conviction 
and sentence of the lesser-included offense of 
Class 3 possession of marijuana since the es- 
sential elements of that crime, other than 
weight, were the same as the G.S. 90-95(a)(3), 
(d)(4) offense for which he was indicted and 
convicted. State v. Partridge, 157 N.C. App. 

349 



§90-95 

568, 579 S.E.2d 398, 2003 N.C. App. LEXIS 735 
(2003). 

Subsection (g) was not intended to apply 

to proceedings which result in adjudica- 
tions of delinquency in the district court. In 
re Arthur, 291 N.C. 640, 231 S.E.2d 614 (1977). 
Application of Interested Witness Rule. 

— The trial court did not err in a prosecution 
for possession with intent to sell and deliver, 
and delivery, of marijuana in failing to find that 
undercover officer was an interested witness 
per se, and the jury was properly instructed 
that the interested witness rule would apply if 
the jury determined that he was an interested 
witness. State v. Richardson, 36 N.C. App. 373, 
243 $.E.2d 918 (1978). 
Comment on Refusal to Render Assis- 

tance Under Subdivision (h)(5). — Defen- 
dant’s constitutional right to be free from com- 
pelled self-incrimination includes the right to 
choose, without the risk of being penalized 
before a jury, between the exercise of that right 
and the potential benefits which may later 
inure through a waiver thereof and the rendi- 
tion of assistance as provided in subdivision 
(h)(5) of this section. State v. Worthington, 84 
N.C. App. 150, 352 S.E.2d 695, cert. denied, 319 
N.C. 677, 356 S.E.2d 785 (1987). 

District attorney’s argument that defendants 
had the information necessary to avail them- 
selves of the provisions of subdivision (h)(5) of 
this section and had an opportunity to render 
assistance but had declined to do so amounted 
to an impermissible comment upon defendants’ 
exercise of their constitutional right to remain 
silent. However, the trial court’s error in over- 
ruling defendants’ objection to the improper 
remark of the district attorney was harmless 
beyond a reasonable doubt, due to the over- 
whelming evidence of defendants’ guilt of the 
offenses for which they were convicted. State v. 
Worthington, 84 N.C. App. 150, 352 S.E.2d 695, 
cert. denied, 319 N.C. 677, 356 S.E.2d 785 
(1987). 

Plea Agreement Regarding Rendering 
of Assistance. — If alleged plea agreement, to 
the effect that if defendant testified against his 
supplier his sentence would run concurrently 
with his previous sentence, existed and was 
proper, the actual assistance rendered by the 
defendant would have to be measured by the 
terms of the agreement and not by the “sub- 
stantial assistance” standard of this section. 
State v. Mercer, 84 N.C. App. 623, 353 S.E.2d 
682 (1987). 

For case in which disclosure of the iden- 
tity of State’s confidential informant was 
held essential to a fair determination of de- 
fendant’s case, see State v. Johnson, 81 N.C. 
App. 454, 344 S.E.2d 318, cert. denied, 317 N.C. 
339, 346 S.E.2d 151 (1986). 
Evidence of Other Drug Violations. — In 

drug cases, evidence of other drug violations is 
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relevant and admissible if it tends to show plan 

or scheme, disposition to deal in illicit drugs, 
knowledge of the presence and character of the 
drug, or presence at and possession of the 
premises where the drugs are found. State v. 
Richardson, 36 N.C. App. 373, 243 S.E.2d 918 
(1978); State v. Willis, 61 N.C. App. 23, 300 
S.E.2d 420, modified and affirmed, 309 N.C. 
451, 306 S.E.2d 779 (1983); State v. Sanderson, 
62 N.C. App. 520, 302 S.E.2d 899 (1983); State 
v. Weldon, 65 N.C. App. 376, 309 S.E.2d 263 
(1983), aff'd, 314. N.C. 401, 333 SE 2aeq7e1 
(1985), 
Where evidence of defendant’s bad character 

related in part to his activities in the illegal 
drug trade, it bore a reasonable relationship to 
the purposes of sentencing for offenses under 
this section by demonstrating his increased 
culpability and was a proper aggravating fac- 
tor. State v. Perry, 316 N.C. 87, 340 S.E.2d 450 
(1986). 
Evidence of other discoveries tended to 

show defendant’s guilty knowledge, where 
defendant leased and lived in the house where 
heroin was found and was physically present on 
the occasion of each search; where during the 
first search, which occurred two months prior to 
the offense charged, heroin, a needle and sy- 
ringe, and $648 were found on a table directly 
in front of defendant; and where during the last 
search, which took place three months after the 
offense, heroin was found at an easily accessi- 
ble location about five feet from defendant’s 
back door, and $201 was found on her person. 
State v. Weldon, 65 N.C. App. 376, 309 S.E.2d 

263 (1983), aff'd, 314 N.C. 401, 333 S.E.2d 701 
(1985). 
Testimony that defendant’s house had 

the reputation of being a site of illegal 
drug sale and use, although ordinarily con- 
sidered hearsay, concerning the reputation of a 
place, was admissible where it tended to show 
the intent of the person charged. State v. Wel- 
don, 65 N.C. App. 376, 309 S.E.2d 263 (1983), 
aff'd, 314 N.C. 401, 333 S.E.2d 701 (1985). 

Sufficiency of Evidence to Withstand 
Motion for Nonsuit. — Evidence that (1) 
officers heard running through the house im- 
mediately after announcing the presence of the 
police and requesting entry; (2) defendants 
were found in the downstairs bedroom with 
packaged marijuana next to kitchen where 
manufacturing paraphernalia was assembled; 
and (3) two blenders were in operation and 
manufacturing appeared to be in progress, was 
sufficient to withstand a motion for nonsuit on 
charges of manufacture and possession of mar- 
yjuana. State v. Shufford, 34 N.C. App. 115, 237 
S.E.2d 481, cert. denied, 293 N.C. 5926 239 
S.E.2d 265 (1977). 

As to “close juxtaposition” of defendants to 
marijuana as sufficient to withstand nonsuit on 
charges of manufacture and possession, see 
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State v. Shufford, 34 N.C. App. 115, 237 S.E.2d 
481, cert. denied, 293 N.C. 592, 239 S.B.2d 265 

(497%): 
Burden of Showing Matter Seized Is Not 

Marijuana. — The burden would be upon the 
defendants to show that stalks were mature or 
that any other part of the matter or material 
seized did not qualify as “marijuana,” as de- 
fined by G.S. 90-87(16). State v. Anderson, 57 
N.C. App. 602, 292 S.E.2d 163, cert. denied, 306 
NiGs559, 294 S.E.2d 372 (1982). 

Failure of Defendant to Show Material 
Was Not “Marijuana”. — Trial court did not 
err in permitting continuation of case in which 
12,410 pounds of marijuana plants, including 
stalks, and plastic pipes, was seized, where 
defendant failed to show that enough of the 
material seized did not qualify as marijuana. 
State v. Grainger, 78 N.C. App. 123, 337 S.E.2d 
77 (1985). 
Failure to Make Written Findings Held 

Not Prejudicial. — The trial court’s mere 
clerical error in entering a judgment which 
stated that the court made no written findings 
of fact did not prejudice defendant, because 
written findings were unnecessary since defen- 
dant received the minimum sentence possible 
under subdivision (h)(1)a of this section, which 

overrides the presumptive term established for 
a Class H felony by G.S. 15A-1340.4(f)(6) [now 
repealed]. State v. Leonard, 87 N.C. App. 448, 
361 S.E.2d 397 (1987), appeal dismissed, 321 
N.C. 746, 366 S.E.2d 867 (1988). 
Aggravating Factors Under Subdivision 

(a)(1). — While G.S. 15A-1340.4-(a)(1) prohib- 
its using evidence necessary to prove an ele- 
ment of the offense to prove a factor in aggra- 
vation, use of evidence that the offense was 

committed for hire or pecuniary gain and that 
the offense involved an attempted or actual 
taking of property of great monetary value or 
damage causing great monetary loss or that the 
offense involved an unusually large quantity of 
contraband is permissible, since these two ag- 
gravating factors are not elements of subdivi- 
sion (a)(1) of this section. State v. Thobourne, 
59 N.C. App. 584, 297 S.E.2d 774 (1982). 
Drug Purchases Within 300 Feet of 

School. — Testimony of school superintendent 
and principal that a measurement was made 
from the boundary of school to the site of the 
offense was sufficient to show that drug pur- 
chases were made within 300 feet of the bound- 
ary of real property used for a school. State v. 
Ussery, 106 N.C. App. 371, 416 S.E.2d 610 
(1992). 

There was plenary evidence that the drug 
sale, for which defendant was charged, took 

place within 300 feet of a school boundary in 
violation of subdivision (e)(8). State v. Alston, 

111 N.C. App. 416, 432 S.E.2d 385 (1993). 
Verdict and Judgment. — Where there 

was nothing in the record to indicate that the 
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defendants had been convicted previously of a 
violation of subsection (d), the recital in the 

judgments that the defendants were found 

guilty of a felony as a result of possession of 
phencyclidine hydrochloride was erroneous, 
and the judgments were modified by striking 
the word “felony” as it related to the conviction 
of the defendants for simple possession of phen- 
cyclidine hydrochloride. State v. Gagne, 22 N.C. 
App. 615, 207 S.E.2d 384, cert. denied, 285 N.C. 

TOL, 2098 E20 285 (1974); 
Punishment. — The trial court erred in 

sentencing defendant to imprisonment for 10 
years for felonious possession of heroin where 
the indictment did not charge defendant with a 
prior conviction of that offense and the State 
did not prove a prior conviction, a sentence of 
five years being the maximum that could be 
imposed in such case. State v. Moore, 27 N.C. 
App. 245, 218 S.E.2d 496 (1975), decided under 
this section as it stood before the 1979 amend- 
ment. 

Intent to Sell as Aggravating Factor. — 
Intent to sell is not an element of manufactur- 
ing, transporting, or possessing 28 grams or 

more of heroin, the reason a person possesses, 
manufactures, or transports the heroin being 
irrelevant; therefore, the trial judge properly 
found as an aggravating factor that defendant 
had the specific intent to sell the heroin that he 
possessed. State v. Perry, 316 N.C. 87, 340 

S.E.2d 450 (1986). 
The “any mixture” language in subdivi- 

sion (h)(4) allows for conviction based on the 
total weight of heroin mixed with another sub- 
stance; additionally, whether the “mixture” con- 
tains a controlled substance and neutral “cut- 
ting agents” or is made wholly of controlled 
substances is of no legal significance under the 
statute. State v. Agubata, 92 N.C. App. 651, 375 
S.E.2d 702 (1989). 
When a mixture contains only con- 

trolled substances, the State is not limited to 

charging the defendant with an offense based 
on the substance which makes up the majority 
of the mixture. State v. Agubata, 92 N.C. App. 
6523 tor E20r 702: 989): 

Sufficiency of Circumstantial Evidence. 
— Considered as a whole, circumstantial evi- 
dence of defendant’s power and intent to control 
the sale of dilaudid on both dates listed in 
indictments was sufficient to support an infer- 
ence of both his possession with an intent to sell 
or deliver the controlled substance and his 
participation in the transfer transactions them- 
selves. State v. Thorpe, 326 N.C. 451, 390 
S.F.2d 311 4990). 

Facts were sufficient under “totality of 
the circumstances” test to support a find- 
ing of probable cause when officers received 
information from an informant who admitted 
past use of cocaine and who had previously 
given information that led to the arrest of at 
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least six people, since the information provided 
a substantial basis for the probability that 
cocaine was present in the described residence 
and had been sold there within the preceding 
48 hours. State v. Graham, 90 N.C. App. 564, 
369 S.E.2d 615 (1988). 

Substantial Assistance to Include Testi- 
mony Against Co-Conspirator at Trial. — 
The statute’s clear language includes assis- 
tance leading to the conviction of any co-con- 
spirators; therefore, it is not unforeseeable that 

substantial assistance could include testimony 

rendered against a co-conspirator at trial. State 
v. Hamad, 92 N.C. App. 282, 374 S.E.2d 410 
(1938); tatid Bus aN: Gy 544.0385) 5 .he2d 144 
(1989). 
Standard of Review for a Court’s Ruling 

on Substantial Assistance. — In order to 
overturn a sentencing decision involving a 
court’s ruling on substantial assistance, the 
reviewing court must find an abuse of discre- 
tion, procedural conduct prejudicial to defen- 
dant, circumstances which manifest inherent 

unfairness and injustice, or conduct which of- 
fends the public sense of fair play. State v. 
Willis, 92 N.C. App. 494, 374 S.E.2d 613 (1988), 
cert. denied, 324 N.C. 341, 378 S.E.2d 808 
(1989). 

Substantial Assistance. — The trial court 
was within its discretionary authority to im- 
pose the mandatory minimum sentence where 
the court’s conclusion was based upon the 
State’s representation that defendant had not 
provided substantial assistance. State v. Willis, 
92 N.C. App. 494, 374 S.E.2d 613 (1988), cert. 
denied, 324 N.C. 341, 378 S.E.2d 808 (1989). 

The trial court’s discretion in departing from 
minimum sentencing upon a finding that the 
defendant has rendered substantial assistance 
is not limited by the structured sentencing 
minimum of G.S. 15A-1340.17. State v. Saun- 
ders, 131 N.C. App. 551, 507 S.E.2d 911 (1998). 

Court Did Not Need to Allow Time for 
“Substantial Assistance”. — Trial court did 
not err in refusing to continue hearing in order 
to allow defendant time to provide State with 
“substantial assistance”; trial court is not re- 

quired to continue a sentencing hearing so that 
the defendant may be afforded an opportunity 
to provide the State with substantial assis- 
tance. State v. Kamtsiklis, 94 N.C. App. 250, 
380 S.E.2d 400, appeal dismissed and cert. 
denied, 325 N.C. 711, 388 S.E.2d 466 (1989). 
Defendant Did Not Give Substantial As- 

sistance. — Defendant’s assistance did not 
constitute “substantial assistance” as contem- 
plated by subdivision (h)(5) of this section. 
Since some of the statements given by defen- 
dant were false, doubts could have been raised 
as to defendant’s credibility in subsequent pro- 
ceedings. Moreover, the “substantial assis- 
tance” statute is permissive, not mandatory. 

State v. Kamtsiklis, 94 N.C. App. 250, 380 
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S.E.2d 400, appeal dismissed and cert. denied, 
325 N.C. 711, 388 S.E.2d 466 (1989). 
Trooper Had Defendant’s Consent. — 

Where defendant gave trooper permission to 
search the entire contents of defendant’s suit- 
case, and did not retract or limit the consent, 
the trooper had defendant’s consent to open 
package of cocaine contained therein, and the 
trial court did not err in allowing the contents 
of the package into evidence at trial. State v. 
Jones, 96 N.C. App. 389, 386 S.E.2d 217 (1989), 
appeal dismissed and cert. denied, 326 N.C. 
366, 389 S.E.2d 809 (1990). 
Trooper Did Not Exceed Scope of Inves- 

tigation. — On appeal from conviction for 
trafficking based upon drugs found in defen- 
dant’s car after trooper had stopped car on 
suspicion that the driver was impaired, fact 
that trooper’s conversation with defendant 
about driver’s identity resulted in defendant 
giving his voluntary consent to search of the car 
did not support defendant’s arguments that 
trooper exceeded the permissible scope of his 
investigation. State v. Jones, 96 N.C. App. 389, 
386 S.E.2d 217 (1989), appeal dismissed and 
cert. denied, 326 N.C. 366, 389 S.E.2d 809 
(1990). 
Motion to Quash Indictment Denied. — 

Where, among other things, the two counts in 
defendant’s indictment, when read together, 

apprised defendant that he was being charged 
with trafficking in cocaine by the sale of 35.1 
grams of that substance, there was no possibil- 
ity that defendant was confused about the 
offense charged, nor did defendant claim any 
problem with his trial preparation, and two 
counts in the indictment were based upon a 
single drug transaction between defendant and 
an undercover police officer, court did not err in 
denying defendant’s motion to quash the indict- 
ment. State v. Epps, 95 N.C. App. 173, 381 
5-H.20' 379 (1989): 
Indictment Held Inadequate. — Court 

erred in denying defendant’s motion to quash 
the indictment for conspiracy to traffic in co- 
caine where the indictment contained no refer- 
ence to any particular statute and failed to 
refer to any weight or volume of cocaine in- 
volved. State v. Epps, 95 N.C. App. 173, 381 
S.E.2d 879 (1989). 
Indictment Must Allege Name of Pur- 

chaser. — The law is settled that an indict- 
ment for the sale and/or delivery of a controlled 
substance must accurately name the person to 

whom the defendant allegedly sold or delivered, 
if that person is known. State v. Wall, 96 N.C. 
App. 45, 384 S.E.2d 581 (1989). 
The Fair Sentencing Act’s presumptive 

sentences, set out in G.S. 15A-1340.4(f) 
[now repealed], do not apply if a separate 
statute provides its own presumptive sentence 
as this section does. State v. Willis, 92 N.C. App. 
494, 374 S.E.2d 618 (1988), cert. denied, 324 
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Nr 413 769S:-2d 308 (1989): 
Fair Sentencing Act’s Presumptive Term 

for Class I Felony. — The offenses of sale and 
delivery of marijuana and possession with in- 
tent to sell and deliver marijuana are Class I 
felonies. The presumptive term for a Class I 
felony is two years, pursuant to G.S. 15A- 
1340.4(f)(7) [now repealed]. State v. Pavone, 
104 N.C. App. 442, 410 S.E.2d 1 (1991). 
The Rules of Evidence, G.S. 8C-1, do not 

apply to a sentencing hearing where the judge 
must determine whether or not defendant pro- 
vided substantial assistance pursuant to subdi- 
vision (h)(5). State v. Willis, 92 N.C. App. 494, 
374 S.E.2d 613 (1988), cert. denied, 324 N.C. 
Betas (oo aeZd 808 (1989). 
Necessity of Proving Prior Conviction. 

— Where indictment did not charge defendant 
with a conviction for a prior offense and the 
State did not prove a prior conviction, case 
would be remanded for a new sentence hearing, 
since both are required before the higher pen- 
alty can be imposed. State v. Williams, 93 N.C. 
App. 510, 378 S.E.2d 216 (1989). 
Findings of Factors in Aggravation and 

Mitigation Required. — Where conviction for 
the sale of cocaine, a Class H felony, had a 
presumptive term of three years and the trial 
court imposed a 10-year sentence, findings of 
factors in aggravation and mitigation were re- 
quired. State v. Artis, 91 N.C. App. 604, 372 
S.E.2d 905 (1988). 
No Reversible Error Where Minimum 

Sentence Imposed. — Although defendants 
contended that trial court committed reversible 
error in imposing judgments upon defendants 
for multiple conspiracies where there was ar- 
guably only one conspiracy, the distribution of 
cocaine, vacation of the other consolidated con- 

spiracy convictions was unnecessary due to the 
mandatory minimum sentence required by this 
section and imposed by the trial court. State v. 
Kite, 93 N.C. App. 561, 378 S.E.2d 588, appeal 
dismissed, 324 N.C. 579, 381 S.E.2d 778 (1989). 

Joint Trial Held Proper. — Where defen- 
dants were charged with identical crimes ema- 
nating from the same instance of wrongdoing, 
and the offenses charged were so connected in 
time and place that the evidence presented at 
trial was competent and admissible as to both 
defendants, and the trial court instructed the 
jury that each defendant’s case should be con- 
sidered separate and apart from the other de- 
fendant’s case, and defendants had shown ab- 
solutely no prejudice resulting from the court’s 
failure to sever their trials, there was no abuse 
of discretion by the trial court in refusing to 
separate the trial of defendants for possession 
with intent to sell more than 28 grams of 
cocaine. State v. Kite, 93 N.C. App. 561, 378 
S.E.2d 588, appeal dismissed and cert. denied, 
324 N.C. 579, 381 S.E.2d 778 (1989). 
Sentence Greater Than Presumptive 

ART. 5. CONTROLLED SUBSTANCES ACT §90-95 

Term. — In cases in which a statute mandates 
that an offender be punished as a felon of one of 
the classifications of G.S. 15A-1340.4(f), but 
sets a minimum sentence greater than the 
presumptive sentence established for the ap- 
propriate class of felony therein, the minimum 

sentence set out in the criminal statute be- 
comes the presumptive sentence for purposes of 
sentencing under the Fair Sentencing Act. 
Therefore, in order to impose a sentence in 
excess of the minimum prescribed by subdivi- 
sion (h)(4)c of this section (45 years and 
$500,000), it is necessary that the trial judge 
make proper findings of factors in aggravation 
and mitigation and find that the aggravating 
factors outweigh any mitigating factors. State 
v. Perry, 316 N.C. 87, 340 S.EH.2d 450 (1986). 
Evidence was sufficient for jury to infer 

that defendant was involved in drug deal 
because defendant and two other men were in a 
pickup truck where the money and drugs were 
found. State v. Jenkins, 167 N.C. App. 696, 606 
S.E.2d 430 (2005), aff'd, 359 N.C. 423, 611 
S.E.2d 833 (2005). 
Applied in State v. Guy, 13 N.C. App. 637, 

186 S.E.2d 663 (1972); State v. Brady, 16 N.C. 
App. 555, 192 S.E.2d 640 (1972); State v. Hig- 
sins, 16 N.C. App. 581, 192°S.H.2d 699 (1972); 
State v. McEachin, 17 N.C. App. 634, 195 
S.E.2d 349 (1973); State v. Cobb, 18 N.C. App. 
221, 196 S.E.2d 521 (1973); State v. Clark, 18 
N.C. App. 473, 197 S.E.2d 81 (1973); State v. 
Hendrix, 19 N.C. App. 99, 197 S.E.2d 892 
(1973); State v. Watson, 19 N.C. App. 160, 198 
S.E.2d 185 (1973); State v. Keitt, 19 N.C. App. 

414, 199 S.E.2d 23 (1973); State v. Crisp, 19 
N.C. App. 456, 199 S.E.2d 155 (1973); State v. 
Haddock, 19 N.C. App. 714, 200 S.E.2d 437 

(1973); State v. McQueary, 20 N.C. App. 472, 

201 S.E.2d 556 (1974); State v. Wooten, 20 N.C. 
App. 499, 201 S.E.2d 696 (1974); State v. Akel, 
21 N.C. App. 415, 204 S.E.2d 549 (1974); State 
v. Blackwelder, 22 N.C. App. 18, 205 S.E.2d 609 
(1974); State v. Armstrong, 22 N.C. App. 36, 205 
S.E.2d 597 (1974); State v. Stalls, 22 N.C. App. 
265, 206 S.E.2d 500 (1974); State v. Williams, 
22, N.C. App. 502, 206 S.E.2d 783 (1974); State 
v. Carriker, 287 N.C. 530, 215 S.E.2d 134 

(1975); State v. Battle, 26 N.C. App. 478, 216 

S.E.2d 458 (1975); State v. Hardy, 31 N.C. App. 

67, 228 S.E.2d 487 (1976); State v. Vinson, 31 

N.C. App. 318, 229 S.E.2d 203 (1976); State v. 

Gillespie, 31 N.C. App. 520, 230 S.E.2d 154 

(1976); State v. Mendez, 42 N.C. App. 141, 256 

S.E.2d 405 (1979); State v. King, 44 N.C. App. 

31, 259 S.E.2d 919 (1979); State v. Haynes, 54 

N.C. App. 186, 282 S.E.2d 830 (1981); State v. 

Rosser, 54 N.C. App. 660, 284 S.E.2d 130 

(1981); State v. Ellers, 56 N.C. App. 683, 289 
S.E.2d 924 (1982); State v. Long, 58 N.C. App. 
467, 294 S.E.2d 4 (1982); State v. Willis, 58 N.C. 
App. 617, 294 S.H.2d 330 (1982); State v. 
Holmes, 59 N.C. App. 79, 296 S.E.2d 1 (1982); 
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State v. Williams, 307 N.C. 452, 298 S.E.2d 372 
(1983); State v. Parker, 61 N.C. App. 585, 301 
S.E.2d 450 (1983); State v. Jamerson, 64 N.C. 

App. 301, 307 S.E.2d 436 (1983); State: v. 
Brown, 64 N.C. App. 637, 308 S.E.2d 346 
(1983); State v. Simmons, 65 N.C. App. 294, 309 

S.E.2d 493 (1983); State v. Boone, 310 N.C. 284, 
311 8.E.2d 552 (1984); State v. Brown, 310 N.C. 
5638, 313 S.E.2d 585 (1984); State v. Siler, 310 

N.C. 731, 314 S.E.2d 547 (1984); State v. Siler, 
66 N.C. App. 165, 311 S.E.2d 23 (1984); State v. 
Holloway, 66 N.C. App. 491, 311 S.E.2d 707 
(1984); State v. Rozier, 69 N.C. App. 38, 316 
S.E.2d 893 (1984); State v. Perry, 69 N.C. App. 
477, 317 S.E.2d 428 (1984); State v. Dorsey, 71 
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Il. MANUFACTURE. 

The manufacturing of marijuana is a 
felony, regardless of the quantity manufac- 
tured or the intent of the offender. This differs 
from the offense of possession of marijuana in 
that in specified cases simple possession consti- 
tutes a misdemeanor while possession for pur- 
pose of distribution is made a felony. State v. 
Elam, 19 N.C. App. 451, 199 S.E.2d 45, cert. 

denied, 284 N.C. 256, 200 S.E.2d 656 (1973), 
decided under this section as it stood before the 

1973 revision. 
Indictment for Manufacture Need Not 

Allege Intent to Distribute. — The averment 
in the indictment “with intent to distribute” is 
not necessary in charging the felony of manu- 
facturing marijuana and is treated as surplus- 
age. State v. May, 20 N.C. App. 179, 201 S.E.2d 
95 (1973), decided under this section as it stood 

before the 1973 revision. 
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When Intent to Distribute Must Be 
Proved. — The burden is on the State to prove 

from the evidence beyond a reasonable doubt 
that, in cases where the defendant is charged 

with manufacture of a controlled substance and 
the activity constituting manufacture is prepa- 
ration or compounding, that the defendant in- 
tended to distribute the controlled substance. 
In proving such intent, the State would be able 
to rely upon ordinary circumstantial evidence 
(e.g., the amount of the controlled substance 
possessed, the nature of its packaging, labeling 
and storage, if any, the activities of the defen- 

dant with reference to the controlled substance) 
as evidence pertinent to intent. State v. 
Childers, 41 N.C. App. 729, 255 S.E.2d 654, 
cert. denied, 298 N.C. 302, 259 S.B.2d 916 

(1979). 
In those cases where production, propaga- 

tion, conversion or processing of a controlled 
substance are involved, the intent of the defen- 

dant, either to distribute or consume person- 
ally, will be irrelevant and does not form an 
element of the offense. State v. Muncy, 79 N.C. 
App. 356, 339 S.E.2d 466, cert. denied, 316 N.C. 
7361340) 9.2. 207596101986): 

Intent to distribute is not a necessary ele- 
ment of the offense of manufacturing a con- 
trolled substance unless the manufacturing ac- 
tivity is preparation or compounding. State v. 
Muncy, 79 N.C. App. 356, 339 S.E.2d 466, cert. 
denied, 316 N.C. 736, 345 S.E.2d 396 (1986). 
Possession of controlled substance with 

intent to manufacture is separate and dis- 
tinct offense from possession of such sub- 
stance with the intent to transfer it. State v. 
Johnson, 78 N.C. App. 68, 337 S.E.2d 81 (1985). 
Evidence Insufficient to Establish Man- 

ufacture. — Where the only evidence of man- 
ufacturing was the fact that the marijuana was 
“packaged,” and there was no showing when 
the marijuana was packaged, by whom, or for 
what purpose, and the marijuana and other 
items found were not established to have been 
defendant’s, other than on the theory of con- 
structive possession, the State failed to prove a 

sufficient nexus between the defendant, the 

marijuana, and other items to establish that (1) 
marijuana was being manufactured and (2) 

that it was being done by the defendant. State 

v. Baxter, 21 N.C. App. 81, 203 S.E.2d 93, rev'd 

on other grounds, 285 N.C. 735, 208 S.E.2d 696 

(1974), overruled on other grounds, State v. 

Childers, 41 N.C. App. 729, 255 S.H.2d 654 

(1979), decided under this section as it stood 

before the 1973 revision. 

Evidence Sufficient to Establish Manu- 

facture. — Evidence was sufficient to with- 

stand a motion for judgment as of nonsuit on a 

charge of manufacture of marijuana where 

stripped stalks of marijuana were found grow- 

ing behind a television antenna connected to 
the defendant’s residence and marijuana plants 
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were found growing in flower pots on a table in 
the defendant’s front yard 32 feet from his 
residence. State v. Wiggins, 33 N.C. App. 291, 
235 8.E.2d 265, cert. denied, 293 N.C. 592, 241 

§.E.2d 513 (1977). 
Evidence held to place defendant in such 

“close juxtaposition” to six patches of marijuana 

growing in the environs of his mobile home as 
to justify a jury finding that defendant was 
engaged in its manufacture. State v. Jenkins, 
74 N.C. App. 295, 328 S.E.2d 460 (1985). 

Evidence held ample to give rise to a reason- 
able inference that defendant manufactured 
heroin by packing controlled substance. State v. 
Perry, 316 N.C. 87, 340 S.E.2d 450 (1986). 

Evidence was sufficient to support the charge 
of manufacturing cocaine under subdivision 

(a)(1) of this section, where in addition to co- 

caine and packaging materials, the police also 
discovered a small set of scales, measuring 

spoons, and sifters on the premises, as this 
evidence permitted the jury to infer that defen- 
dant packaged or repackaged the cocaine. State 
v, Jones, 97 N.C. App, 189, 388 S.E.2d 213 
(1990). 

III. SALE OR DELIVERY. 

Legislature Intended to Prevent Place- 
ment of Drugs into Commerce. — By 
criminalizing the sale or delivery of a controlled 
substance, the legislature sought to prevent all 
attempts to place drugs into commerce by any 
act of transfer, and to expedite this purpose the 
more inclusive word “delivery” was used in the 
statute. The only difference in the terms “sell” 
and “delivery” is that money changes hands in a 
sale; otherwise, the terms in this context are 

the same. State v. Moore, 95 N.C. App. 718, 384 
S.E.2d 67 (1989). 

Sale Includes Exchange of Goods With- 
out Exchange of Money. — Since the term 
“sale” within the context of the North Carolina 
Controlled Substances Act, N.C. Gen. Stat. G.S. 

90-86, et seq., encompassed any transfer or 
attempted transfer of a controlled substance for 
consideration, it included the exchange of co- 
caine for sweatshirts and a video game. State v. 
Carr, 145 N.C. App. 335, 549 S.E.2d 897 (2001). 

“Delivery” Means “Transfer”. — In a pros- 
ecution for felonious sale and delivery of mari- 
juana, and felonious possession of marijuana 
with intent to sell, trial judge’s charge to the 
jury placing the burden on the State to prove 
that defendant “transferred” the marijuana 
was not prejudicial error, since “delivery” 
means “transfer” under G.S. 90-87. State v. 
Dietz, 289N.€, 488, 223.5: 2d357 A976). 
A sale is a transfer of property for a 

specified price payable in money. State y. 
Creason, 313 N.C. 122, 326 S.E.2d 24 (1985). 

Intent of Defendant Is Gravamen of Of- 
fense. — In the context of controlled substance 
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statutes, “deliver” means the actual, construc- 

tive, or attempted transfer from one person to 
another of a controlled substance. It is the 

intent of the defendant that is the gravamen of 
the offense. State v. Creason, 313 N.C. 122, 326 
S.E.2d 24 (1985). 
There is no separate statutory offense 

entitled delivery of marijuana. Subdivision 

(b)(2) of this section, however, describes a situ- 
ation limited in its applicability to the delivery 
of marijuana. If defendant transfers less than 

five grams of marijuana and receives no remu- 
neration, he is not guilty of a delivery in viola- 
tion of subdivision (a)(1) of this section. State v. 
Pevia, 56 N.C. App. 384, 289 S.E.2d 135, cert. 
denied, 306 N.C. 391, 294 S.E.2d 218 (1982). 
When Offense of Delivery Complete. — 

The offense of delivery under this section is 
complete when there has been a transfer of a 
controlled substance. State v. Pevia, 56 N.C. 
App. 384, 289 S.E.2d 135, cert. denied, 306 N.C. 
391, 294 S.E.2d 218 (1982). 
One may unlawfully sell a controlled 

substance which he lawfully possesses. 
State v. Aiken, 286 N.C. 202, 209 S.E.2d 763 
(1974). 
The sale of a controlled substance is a 

specific act and occurs only at one specific 
time. State v. Lankford, 31 N.C. App. 13, 228 
S.E.2d 641 (1976). 
The delivery of a controlled substance is 

a specific act and occurs only at one spe- 
cific time. State v. Lewis, 32 N.C. App. 298, 
231 $S.E.2d 693 (1977). 

Sale and delivery of narcotics are sepa- 
rate offenses. State v. Thrift, 78 N.C. App. 
199, 336 S.E.2d 861 (1985), cert. denied, 316 
N.C. 557, 344 S.E.2d 15 (1986). But see, State v. 
Moore, 327 N.C. 378, 395 S.E.2d 124 (1990). 

Sale and Delivery Charged as Single 
Offense. — In a prosecution for felonious sale 
and delivery of marijuana and felonious posses- 
sion of marijuana with intent to sell, the fact 
that the State included in the same count as a 
single offense both sale and delivery, even 
though the two acts could have been charged as 
separate offenses, was not prejudicial to the 
defendant. State v. Dietz, 289 N.C. 488, 223 

S.E.2d 357 (1976). But see, State v. Moore, 327 

N.C. 378, 395 S.E.2d 124 (1990). 
Each Transaction Is One Offense Com- 

mitted by Either or Both Acts. — By phras- 
ing subdivision (a)(1) to make it unlawful to 
“manufacture, sell or deliver, or possess with 
intent to manufacture, sell or deliver, a con- 

trolled substance,” the legislature, solely for the 
purpose of this statutory subdivision, has made 
each single transaction involving transfer of a 
controlled substance one criminal offense, 

which is committed by either or both of two acts 
— sale or delivery. State v. Moore, 327 N.C. 378, 
395 S.E.2d 124 (1990). 
Indictment for sale and/or delivery of a 
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controlled substance must name the person to 
whom the defendant allegedly sold or delivered. 
State v. Pulliam, 78 N.C. App. 129, 336 S.E.2d 

649 (1985). 
Intent to Sell “or” Deliver Is Sufficient 

Even Where Intent to Sell “and” Deliver Is 
Alleged. — Where an indictment alleged that 
defendant unlawfully, willfully and feloniously 
did possess with intent to sell and deliver 
cocaine, and the trial court instructed the jury 
on the possible verdict of guilty of possession of 
cocaine with intent to sell or deliver, the differ- 

ence between the indictment and the court’s 
instruction did not impermissibly lower the 
State’s burden of proof. State v. Wall, 96 N.C. 
App. 45, 384 S.E.2d 581 (1989). 
Indictment Must Allege Name of Pur- 

chaser. — An indictment charging the unlaw- 
ful sale of marijuana must allege the name of 
the purchaser or that his name is unknown. 
State v. Long, 14 N.C. App. 508, 188 S.E.2d 690 
(1972), decided prior to the 1971 revision of this 

Article. 
This section contains no modification of the 

common-law requirement that the name of the 
person to whom the accused allegedly sold 
narcotics unlawfully, be stated in the indict- 
ment when it is known. State v. Bennett, 280 
N.C. 167, 185 S.E.2d 147 (1971), decided prior 
to the 1971 revision of this Article. 
An indictment which does not include the 

narcotics purchaser’s name, if known, fails to 
state sufficient facts to sustain a conviction. 
The Controlled Substances Act does not ex- 
pressly eliminate the requirement that the 
name of a known purchaser be alleged in the 
indictment. State v. Ingram, 20 N.C. App. 464, 
201 S.E.2d 532 (1974), decided under this sec- 
tion as it stood before the 1973 revision. 
Where the bill of indictment alleges a sale of 

narcotics to one person and the proof tends to 
show only a sale to a different person, the 
variance is fatal. State v. Ingram, 20 N.C. App. 
464, 201 S.E.2d 532 (1974), decided under this 
section as it stood before the 1973 revision. 
Finding of Marijuana to Be a Controlled 

Substance Not Required. — In a prosecution 
for felonious sale and delivery of marijuana and 
felonious possession of marijuana with intent 
to sell, it is not necessary for the State to show 
that the Drug Authority (now Commission) has 
made a finding that marijuana is a controlled 
substance, since it has been listed as such 

under G.S. 90-94. State v. Dietz, 289 N.C. 488, 

DAsHO 2d 357 (1976). 
Proof of Remuneration Not Required. — 

It is not necessary for the State to prove that 
defendant received remuneration for the trans- 
fer. State v. Pevia, 56 N.C. App. 384, 289 S.E.2d 
135, cert. denied, 306 N.C. 391, 294 S.E.2d 218 

(1982). 
Nor Quantity Transferred. — The State is 

not required initially to prove the quantity 
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transferred. State v. Pevia, 56 N.C. App. 384, 
289 S.H.2d 135, cert. denied, 306 N.C. 391, 294 

S.E.2d 218 (1982). 
Conspiracy to Sell and Deliver Not 

Found. — Since where one of two persons who 
allegedly conspired to do an illegal act is an 
officer of the law acting in discharge of his 
duties and intends to frustrate the conspiracy, 
the other person cannot be convicted of conspir- 
acy. Thus, it was error for the trial court to 
instruct the jury that defendant could be con- 
victed of conspiracy to sell and deliver over 50 
pounds of marijuana if he conspired only with 
undercover agent to sell and deliver the mari- 
juana. State v. Hammette, 58 N.C. App. 587, 

293 S.E.2d 824 (1982). 
Conspiracy to Deliver Found. — Where 

defendant was convicted of conspiracy to traffic 
in cocaine by delivery, and where defendant 
contended that the evidence was insufficient 
because (1) the alleged conspiracy involved the 
original package, which the State did not prove 
to contain cocaine and (2) the conspiracy could 
not be based on the participation of the courier, 
who feigned his acquiescence to assist the po- 
lice, defendant’s contentions were meritless; 
because the agreement itself constituted the 
crime, what the package contained was not 
relevant to the offense, and the agreement was 

reached before the courier was apprehended, so 
his acquiescence was not feigned at that time. 
State v. Rosario, 93 N.C. App. 627, 379 S.E.2d 
434, cert. denied, 325 N.C. 275, 384 S.E.2d 527 

(1989): 
No Conviction for Sale and Delivery of 

Controlled Substance from One Transac- 
tion. — A defendant may not be convicted 
under subdivision (a)(1) of this section of both 
the sale and the delivery of a controlled sub- 
stance arising from one transaction. State v. 
Moore, 327 N.C. 378, 395 S.E.2d 124 (1990). 
A defendant may not be convicted under 

subdivision (a)(1) of this section of both the sale 

and delivery of a controlled substance arising 

from a single transfer. Whether the defendant 

is tried for transfer by sale, by delivery, or by 

both, the jury in such cases should determine 

whether the defendant is guilty or not guilty of 

transferring a controlled substance to another 

person. State v. Wooten, 104 N.C. App. 125, 408 

SiH2d22021(1.99 1): 
Verdicts of Guilty of Sale But Not Guilty 

of Possession. — A court does not err in not 

setting aside a guilty verdict on the sale of 

marijuana when the verdict for possession with 

intent to sell was not guilty. The courts have 

treated sale and possession with intent to sell a 

controlled substance as two separate offenses. 

Possession is not an element of sale and sale is 

not an element of possession. State v. Paul, 58 

N.C. App. 723, 294 S.E.2d 762, cert. denied, 307 

N.C. 128, 297 S.E.2d 402 (1982). 

Where the State does not “conclusively” prove 
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that defendant made sale without possession, 
but merely fails to prove possession, verdicts of 
guilty of sale of marijuana but not guilty of 
possession of marijuana with intent to sell are 
not inconsistent. State v. Paul, 58 N.C. App. 
723, 294 S.E.2d 762, cert. denied, 307 N.C. 128, 
297 8.E.2d 402 (1982). 
Verdict finding that defendant “feloni- 

ously did sell or deliver” cocaine was fa- 
tally defective and ambiguous. State v. 
McLamb, 313 N.C. 572, 330 S.E.2d 476 (1985). 
Verdict in disjunctive for “sale or deliv- 

ery” of LSD was ambiguous and fatally defec- 
tive, and would require a new trial. State v. 
Pulliam, 78 N.C. App. 129, 336 S.E.2d 649 
(1985). 
Improper to Issue Separate Sentences 

for Sale and Delivery of Same Controlled 
Substance. — The legislature did not intend to 
impose consecutive sentences for both the of- 
fense of sale of a controlled substance and 
delivery of the same contraband when one 
individual has made the transfer, and it was 

improper for a trial court to issue separate 
sentences for both the sale of a controlled 
substance and the delivery of the same con- 
trolled substance. State v. Moore, 95 N.C. App. 
718, 384 S.E.2d 67 (1989). 
A completed sale or delivery of con- 

trolled substances need not be shown in 
order to convict defendant of possession with 
intent to sell or deliver. State v. Wall, 96 N.C. 
App. 45, 384 S8.E.2d 581 (1989). 
Third-Party Purchase by Undercover 

Officer. — In order to survive defendant’s mo- 
tion to dismiss charges of selling and delivering 
cocaine to an undercover officer where the of- 
ficer actually purchased the cocaine from a 
third party, at a minimum, the evidence would 
have to show two things: (1) that defendant had 
knowledge that the third party was buying or 
taking delivery of the cocaine for another per- 
son; and (2) that the person named in the 
indictment was that other person. State v. Wall, 
96 N.C. App. 45, 384 S.E.2d 581 (1989). 
Evidence of Marijuana Use in Prosecu- 

tion for Sale of LSD and Cocaine. — In a 
prosecution for sale of LSD and cocaine under 
this section, the State’s introduction of evidence 

of defendant’s use and possession of marijuana 
was properly introduced in an attempt to show 
that defendant had a predisposition to commit 
the crimes at issue and was therefore not 
entrapped. State v. Goldman, 97 N.C. App. 589, 
389 S.E.2d 281, cert. denied, 327 N.C. 434, 395 
S.E.2d 691 (1990). 
Evidence Admissible. — Admission of tes- 

timony revealing that police informant became 
informant as a result of being arrested for 
buying cocaine from defendant and promising 
to help catch the seller, i.e. the defendant, was 
proper to prove intent, a common plan or 

scheme, and to identify defendant. State v. 

CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-95 

Montford, 1387 N.C. App. 495, 529 S.E.2d 247 
(2000). 

Sufficient Evidence to Show Sale or De- 
livery. — Defendant’s motion to dismiss a 
charge of possession of marijuana with intent 
to sell and deliver, in violation of G.S. 90-95(a), 
was properly dismissed because the State met 
its burden of proving that defendant possessed 
maryuana and that he intended to sell or 
deliver it where: (1) the marijuana, along with 
surveillance equipment and other drug para- 
phernalia, was found in a common area of a 
house that was listed on defendant’s driver’s 
license and car registration as his home ad- 
dress; (2) defendant received mail at the ad- 

dress; (3) although the evidence tended to show 
that defendant shared the house with at least 
one other individual, considering the totality of 
the circumstances, a reasonable inference could 
be drawn that defendant had the power to 
control the use and disposition of the substance 
since it was located in a common area of his 
residence; (4) police found 414.5 grams of mar- 
ijuana; and, (5) police found surveillance equip- 
ment, guns, and a bag with what appeared to be 
a cutting agent for cocaine, items that are 
normally used by those who deal in illicit drugs. 
State v. Baldwin, 161 N.C. App. 382, 588 S.E.2d 
497 (2003). 
Where the evidence showed that defendant 

gave drugs to two persons when officers arrived 
at a residence to search for a fugitive, there was 
sufficient evidence to support a finding of deliv- 
ery; therefore, a motion to dismiss was properly 
denied since the credibility of the witnesses 
was within the province of the jury. State v. 
Price, — N.C. App. —, 611 S.E.2d 891 (2005). 

IV. POSSESSION. 

A. In General. 

Types of Possession. — An accused’s pos- 
session of narcotics may be actual or construc- 
tive. State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 
(1972). See also State v. Bagnard, 24 N.C. App. 
54, 210 S.E.2d 93 (1974), cert. denied, 286 N.C. 
416, 211 S8.E.2d 796 (1975); State v. Finney, 290 
N.C. 755, 228 S.E.2d 433 (1976); State v. 
Weems, 31 N.C. App. 569, 230 S.E.2d 193 
(1976); State v. Reddick, 55 N.C. App. 646, 286 
S.E.2d 654, cert. denied, 305 N.C. 398, 290 
S.E.2d 368 (1982); State v. Weldon, 314 N.C. 
401, 333 S.E.2d 701 (1985); State v. Anderson, 
76 N.C. App. 484, 333 S.E.2d 762 (1985). 
Possession Includes Mixtures. — The of- 

fense of trafficking in heroin or any of the other 
substances referred to in this section does not 
consist of just possessing the stated amount of 
the listed drugs; it also consists of possessing 
“any mixture containing such substance.” 
Where the evidence indicated that defendant 
had in her possession several heroin containing 
mixtures that weighed more than 22 grams 
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altogether, there was no issue as to the lesser 

included offense of felonious possession and the 
court did not have to charge on it. State v. 
Agubata, 94 N.C. App. 710, 381 S.E.2d 191 

(1989). 
Possession of a 273-gram mixture containing 

only 27 grams of pure cocaine is legally suffi- 
cient to support a conviction for trafficking in 
200-400 grams of cocaine; the relevant question 
is the weight of the total substances seized, 
regardless of the substances’ purity. State v. 
Broome, 136 N.C. App. 82, 523 S.E.2d 448 
(1999), cert. denied, 351 N.C. 362, 543 S.E.2d 
136 (2000). 
Possession of more than one gram of 

cocaine is not a lesser included offense 
under subdivision (a)(1). It is an offense by 
itself under subsection (d) and is punishable as 
a Class 1 felony under subdivision (d)(2). State 
v. Hyatt, 98 N.C. App. 214, 390 S.E.2d 355 

(1990). 
Possession may be in a single individual 

or in combination with another. State v. 
Anderson, 76 N.C. App. 434, 333 S.E.2d 762 

(1985). 
Elements of Felonious Possession. — Fe- 

lonious possession of a controlled substance has 
two essential elements. The substance must be 
possessed, and the substance must be know- 
ingly possessed. State v. Weldon, 314 N.C. 401, 
333) S:H2d 701 (1985). 
Handling for Inspection Purposes Did 

Not Constitute Possession. — The record 
failed to contain substantial evidence that the 
defendant possessed cocaine within the mean- 
ing of the statute where the the officer sat down 
next to the defendant in the back seat of the 
informant’s vehicle and handed the defendant a 
package containing cocaine which he passed on 
to another person, who was sitting in the front 
seat, who tested the cocaine by tasting it, 
handed it back to the officer and stated that he 
did not want to purchase the cocaine because 
the quality was not good. Defendant’s handling 
of the cocaine for inspection purposes did not 
constitute possession within the meaning of 
this section, as he did not have the power and 
intent to control its disposition or use. State v. 
Wheeler, 138 N.C. App. 163, 530 S.E.2d 311 

(2000). 
Constructive Possession Defined. — Con- 

structive possession is that which exists with- 
out actual personal dominion over a chattel, 
but with an intent and capability to maintain 
control and dominion. State v. Allen, 279 N.C. 

406, 183 S.E.2d 680 (1971); State v. Spencer, 
251 Nee. 1210187 Sik.2d 779 (972); State -v. 
Davis, 25 N.C. App. 181, 212 S.B.2d 516 (1979); 
State v. Wells, 27 N.C. App. 144, 218 S.E.2d 225 

(1975); State v. Wiggins, 33 N.C. App. 291, 235 
S.E.2d 265, cert. denied, 293 N.C. 592, 241 

S.B.2d 513 (1977). 
Where a defendant has both the power and 
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intent while acting in combination with others 
to control the disposition and use of heroin, he 
has it in his constructive possession. State v. 
Allen, 279 N.C. 406, 183 S.E.2d 680 (1971), 
decided prior to the 1971 revision of this Arti- 
cle. 

The doctrine of constructive possession ap- 
plies when a person lacking actual physical 
possession nevertheless has the intent and ca- 
pability to maintain control and dominion over 
a controlled substance. State v. Baize, 71 N.C. 

App. 521, 323 S.E.2d 36 (1984), cert. denied, 
313) N.C)174, 326 S.E:2d 33; 326°8.-2d934 
(1985). 
A person is in “possession” of a controlled 

substance within the meaning of this section if 
he has the power and intent to control it; 
possession need not be actual. The State is not 
required to prove that the defendant owned the 
controlled substance, or that defendant was the 

only person with access to it. State v. Rich, 87 
N.CoApp.380,.361 S:E 20321) (1987). 
Evidence Insufficient to Establish Con- 

structive Possession. — See State v. Forbes, 
104 N.C. App. 507, 410 S.E.2d 83 (1991). 
The defense of impossibility properly applied 

to bar a conviction under this section, and 

constructive possession was inapplicable be- 
cause there was no evidence as to the actual 
source of the drugs and, although the defen- 
dant may well have had the requisite intent, 
there was no evidence he ever had the capabil- 
ity to exercise dominion and control over the 
original shipment of drugs; instead, an appro- 
priate charge would have been an attempt, 
pursuant to G.S. 90-98. State v. Clark, 137 N.C. 
App. 90, 527 S.E.2d 319 (2000). 

Constructive possession has been found 
when the narcotics were (1) on property in 
which the defendant had some exclusive pos- 
sessory interest and there was evidence of his 
or her presence on the property; (2) on property 
of which defendant, although not an owner, had 
sole or joint physical custody; or (3) in an area 
which the defendant frequented, usually near 
his or her property. State v. Baize, 71 N.C. App. 
521, 323 S.E.2d 36 (1984), cert. denied, 313 
N.C. 174, 326 S.E.2d 33, 326 S.E.2d 34 (19885). 

Where police officers found over 28 grams of 

cocaine and a letter addressed to defendant in a 

bedroom in the house, and defendant’s mother 

and father testified that defendant kept his 

clothes in the bedroom and used the room when 

he occasionally stayed there, and defendant 

admitted that he had moved the bags of cocaine 

from a closet to the box under the dresser, the 

evidence clearly raised an inference of con- 

structive possession sufficient to be submitted 

to the jury. State v. Graham, 90 N.C. App. 564, 

369 S.E.2d 615 (1988). 
When Constructive Possession May Be 

Found. — Where controlled substances are 
found on the premises under defendant’s exclu- 
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sive control, this fact alone may be sufficient to 
give rise to an inference of constructive posses- 
sion and take the case to the jury; however, 
where possession of the premises by defendant 
is nonexclusive, constructive possession of the 
contraband materials may not be inferred with- 
out other incriminating circumstances. State v. 
Givens, 95 N.C. App. 72, 381 S.E.2d 869 (1989). 

Where evidence presented by the State 
showed that officers who searched mobile home 
found a bill of sale to a mobile home which 
matched the description of the mobile home 
being searched, and the name on the bill of sale 
was that of defendant, and a bottle of prescrip- 
tion drugs with the name of defendant was 
found on a coffee table beside the chair defen- 
dant was sitting in when the officers arrived, 
and that when the officers searched defendant, 

they found white tablets in the pockets of his 
pants and on the chair where he had been 
sitting, there was sufficient evidence to go to 
the jury under an instruction on constructive 

possession. State v. Davis, 325 N.C. 693, 386 

b.E-2d 187 (1989). 
Constructive Possession in Vehicle. — If 

a defendant possesses a controlled substance 
while in a vehicle, he is guilty at least of 
possession of a controlled substance. If a vehi- 
cle contains a controlled substance but the 
defendant is not in the vehicle, he may be guilty 
of possession of a controlled substance by oper- 
ation of the doctrine of constructive possession. 
state v. Mitchell) 386 NiG. 22, 442°S_Ei2d 24 
(1994). 
An acting in concert theory is not gen- 

erally applied to possession offenses, as it 
tends to confuse the issues. However, where the 

State not only produced evidence that both 
defendant and partner were present at the 
scene of the possession crime, but also produced 
evidence leading to a reasonable inference that 
defendant possessed cocaine and that defen- 
dant and partner acted together pursuant to a 
common plan to sell the cocaine, the trial court 
did not err in instructing on acting in concert 
for the possession offense. State v. Cotton, 102 
N.C. App. 93, 401 S.E.2d 376, cert. denied, 329 
N.C. 501, 407 S.E.2d 543 (1991). 
Cocaine Can Be Considered One Posses- 

sion Although in Different Parts of Room. 
— If separate packages of illicit drugs located 
within a few feet of each other in the same room 
must be considered separate possessions, drug 
dealers could simply divide cocaine into pack- 
ages containing less than one gram each to 
avoid being prosecuted for a felony; therefore, 
the cocaine can be considered one possession 
even though in different parts of the room. 
State v. Smith, 99 N.C. App. 67, 392 S.E.2d 642 
(1990), cert. denied, 328 N.C. 96, 402 S.E.2d 

824 (1991). 
Knowledge may be implied when there is 

no direct evidence that a defendant actually 
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had knowledge of a certain fact but the circum- 
stances are such as would lead the defendant to 
believe that the fact existed. State v. Bogle, 90 
N.C. App. 277, 368 S.E.2d 424, rev’d on other 
grounds, 324 N.C. 190, 376 S.E.2d 745 (1988). 
When one occupies a house, either alone or 

together with others as a tenant and as such 
has control over the premises, this fact in and of 
itself gives rise to the inference of both knowl- 
edge and control. State v. Walsh, 19 N.C. App. 
420, 199 S.E.2d 38, cert. denied, 284 N.C. 258, 
200 S.E.2d 658 (1973), decided under this sec- 
tion as it stood before the 1973 revision. 
Possession Is a Continuing Offense. — 

The possession of a controlled substance with 
the intent to sell it is a continuing offense from 
the time it was unlawfully obtained until the 
time the possessor divests himself of the pos- 
session. State v. Lankford, 31 N.C. App. 18, 228 
S.E.2d 641 (1976); State v. Lewis, 32 N.C. App. 
298, 231 S.E.2d 693 (1977). 
Purpose of Different Treatment of Of- 

fenses Involving Marijuana and Hashish. 
— In the Controlled Substances Act marijuana 
and hashish are treated differently only in this 
section, which sets the penalty for felony pos- 
session. Simple possession of each is a misde- 
meanor; possession of more than an ounce of 
marijuana is a felony; possession of more than 
one-tenth of an ounce of hashish is a felony. 
This distinction was apparently made by the 
legislature because the active ingredient in 
marijuana is contained in the plant’s resin, 
which is more concentrated in the extracted 
hashish than in the dried leaves of the plant 
itself. State v. Peoples, 65 N.C. App. 168, 308 
»..2d 500 (1983). 
Indictment. — Where an indictment did not 

use the word “feloniously” or state the statute 
showing a charge was felony, it was fatally 
defective and the charge was vacated. State v. 
Blakney, 156 N.C. App. 671, 577 S.E.2d 387, 
cert. ‘denied; 357 N.C.°252, 582°S:H.2dn6n8 

(2003). 
Included Offenses. — To prove the offense 

of possession of over one ounce of marijuana, 
the State must show possession and that the 
amount possessed was greater than one ounce. 
To prove the offense of possession with intent to 
sell or deliver marijuana, the State must show 
possession of any amount of marijuana and 
that the person possessing the substance in- 
tended to sell or deliver it. Thus, the two crimes 
each contain one element that is not necessary 
for proof of the other crime. One is not a lesser 
included offense of the other. State v. McGill, 

296 N.C. 564, 251 S.E.2d 616 (1979). 
Although possession of a controlled sub- 

stance is a lesser included offense of delivery, 
the crime of possession is not a lesser included 
offense of selling a controlled substance. State 
v. Moore, 327 N.C. 378, 395 S.E.2d 124 (1990). 

Within the context of this section, possession 
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of a controlled substance is a lesser included 
offense when a defendant is charged with an 
offense involving delivery. State v. Clark, 71 
N.C. App. 55, 322 S.E.2d 176 (1984), overruled 
on other grounds, State v. Moore, 327 N.C. 378, 

395 S.E.2d 124 (1990). 
Simple Possession is Necessarily a Less- 

er-Included Offense of Possession With In- 
tent to Sell and Deliver. — As a jury found 
defendant guilty of possession with intent to 
sell and deliver, for which the evidence was 
insufficient as a matter of law, it necessarily 
found him guilty of simple possession; there- 
fore, the appellate court vacated the conviction 
and ordered defendant sentenced on the lesser 
charge, for which the evidence had been suffi- 
cient to convict. State v. Turner, 168 N.C. App. 
1929607S:H:2d 19 (2005). 
Attempt to traffic in marijuana by pos- 

session is a lesser-included offense of traf- 
ficking in marijuana by possession, although 
the penalty for conviction of an attempted con- 
trolled substance offense is the same as the 
penalty for a conviction of the underlying 
crime? State v. Clark, 137 N.C. App. 90, 527 
S.E.2d 319 (2000). 

State Need Not Elect Between Charges 
of Transporting and Possessing Mari- 
juana. — Defendant’s assignment of error had 
no merit to the court’s denial of her motion to 
compel the State to elect between the charges of 
transporting and possessing marijuana. It is 
well-settled that each may be punished as a 
separate and distinct offense, without violating 
any constitutional protections. State v. Cash, 89 
N.C. App. 563, 366 S.E.2d 584 (1988). 

To aid or abet one in the crime of pos- 
session the act or encouragement must be 
done knowingly with the intent to aid the 
possessor to obtain or retain possession. State 
v. Keeter, 42 N.C. App. 642, 257 S.E.2d 480 
(1979): 
Establishing Possession. — An accused 

has possession of narcotics within the meaning 
of the law when he has both the power and 
intent to control their disposition or use. State 
v. Harvey, 281 N.C. 1, 187 S.E.2d 706 (1972); 
State v. Davis, 20 N.C. App. 191, 201 S.E.2d 61 
(1973), cert. denied, 284 N.C. 618, 202 S.E.2d 
274 (1974); State v. Bagnard, 24 N.C. App. 54, 
210 S.E.2d 93 (1974), cert. denied, 286 N.C. 
416, 211 S.E.2d 796 (1975); State v. Finney, 290 
Deane on228 Si. 2d 433 (1976)~ State: +: 
Weems, 31 N.C. App. 569, 230 S.E.2d 193 
(1976); State v. Casey, 59 N.C. App. 99, 296 
S.E.2d 473 (1982); State v. Weldon, 314 N.C. 
401, 333 S.E.2d 701 (1985); State v. Anderson, 

76 N.C. App. 434, 333 S.E.2d 762 (1985); State 
y. Fletcher, 92 N.C. App. 50, 373 S.E.2d 681 

(1988). 
The requirements of power and intent neces- 

sarily imply that a defendant must be aware of 
the presence of an illegal drug if he is to be 
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convicted of possessing it. State v. Davis, 20 
NC Apps 1919 20leS Ei2d 6h, (lo73)) ‘cert: 

denied, 284 N.C. 618, 202 S.E.2d 274 (1974), 
decided under this section as it stood before the 
1973 revision; State v. Casey, 59 N.C. App. 99, 
296 S.E.2d 473 (1982); State v. Casey, 59 N.C. 
App. 99, 296 S.E.2d 473 (1982). 
Where narcotics are found on premises under 

the control of an accused, this fact, in and of 
itself, gives rise to an inference of knowledge 
and possession which may be sufficient to carry 
the case to the jury on a charge of unlawful 
possession. State v. Harvey, 281 N.C. 1, 187 
S.E.2d 706 (1972); State v. Balsom, 17 N.C. 
App. 655, 195 S:Ei2d 125 (1973); State w. 
Finney, 290 N.C. 755, 228 S.E.2d 433 (1976); 
State v. Wiggins, 33 N.C. App. 291, 235 S.E.2d 
265, cert. denied, 293 N.C. 592, 241 S.E.2d 513 
(1977); State v. Blackburn, 34 N.C. App. 683, 
239 S.E.2d 626, cert. denied, 294 N.C. 442, 241 

SiE.2d 522) (1977): State v. Reddick, 55 N:G. 

App. 646, 286 S.E.2d 654, cert. denied, 305 N.C. 
398, 290 S.E.2d 368 (1982); State v. Casey, 59 
N.C. App. 99, 296 S.H.2d 473 (1982); State v. 
Weldon, 314 N.C. 401, 333 S.E.2d 701 (1985). 
Where narcotics are found on premises under 

the control of defendant, this fact, in and of 

itself, gives rise to an inference of knowledge 
and possession by him which may be sufficient 
to sustain a conviction for unlawful possession 
of narcotics, absent other facts which might 
leave in the minds of the jury a reasonable 
doubt as to his guilt. State v. Allen, 279 N.C. 
406, 183 S.H.2d 680 (1971); State v. Wells, 27 

N.C. App. 144, 218 S.E.2d 225 (1975). 
The rule establishing “possession” by power 

and intent to control use and disposition does 
not compel submission of the case to the jury in 
every instance in which controlled substances 
are found on the premises of an accused. State 
vi Davis, 20° N.C. App, 191,201 S:E.2d761 
(1973), cert. denied, 284 N.C. 618, 202 S.E.2d 
274 (1974), decided under this section as it 

stood before the 19738 revision. 
An accused has possession of contraband 

material within the meaning of the law when 
he has both the power and the intent to control 
its disposition or use. State v. Davis, 25 N.C. 
App. 181, 212 S.E.2d 516 (1975). 

The crime of possession requires that the 
contraband be in the custody and control of the 
defendant and subject to his disposition. State 
v. Keeter, 42 N.C. App. 642, 257 S.E.2d 480 

Goz79): 
An accused has possession of a controlled 

substance within the meaning of this section 
when he has both the power and the intent to 
control its disposition or use. Possession does 
not require ownership of the controlled sub- 
stance. State v. Pevia, 56 N.C. App. 384, 289 

S.E.2d 135, cert. denied, 306 N.C. 391, 294 
S.E.2d 218 (1982). 

In a prosecution for possession of contraband 
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materials, the prosecution is not required to 
prove actual physical possession of the materi- 
als. Proof of constructive possession is suffi- 
cient, and that possession need not always be 
exclusive. State v. Perry, 316 N.C. 87, 340 
S.E.2d 450 (1986); State v. Leonard, 87 N.C. 

App. 448, 361 S.E.2d 397 (1987). 
Direct evidence of a defendant’s possession of 

heroin is not required; it is sufficient if defen- 
dant’s possession can reasonably be inferred 
from the evidence. State v. Welch, 89 N.C. App. 
135, 365 S.E.2d 190, appeal dismissed, 322 
N.C. 485, 370 S.E.2d 235 (1988). 

Defendant’s presence on the premises, pos- 
session of a large amount of cash, and close 
proximity to a controlled substance were cir- 
cumstances which could support an inference of 
constructive possession, despite the fact that 
others were present in the room where the 
drugs were found. State v. Alston, 91 N.C. App. 
707, 373 S.E.2d 306 (1988). 
Elements of Possession of More Than 

One Ounce. — To prove the offense of posses- 
sion of over one ounce of marijuana under 
subdivision (d)(4) of this section, the State must 
prove two elements: (1) possession by defen- 
dant, and (2) that the amount possessed was 
greater than one ounce. The trial court must 
give proper instructions with respect to each of 
these elements. State v. Gooch, 307 N.C. 253, 
297 S.H.2d 599 (1982). 
Simple Possession and Possession of 

over One Ounce Compared. — The sole 
distinction between the offenses of possession 
of more than one ounce of marijuana under 
subdivision (d)(4) of this section and simple 
possession of marijuana under subdivision 
(a)(3) of this section is the element of amount. 
In the former, the jury must find that defendant 
possessed more than one ounce; in the latter, 

possession of any amount is sufficient for con- 
viction. Otherwise, the elements of the two 

offenses are the same. State v. Gooch, 307 N.C. 
253, 297 S.E.2d 599 (1982). 
The State is not required to prove exclu- 

Sive possession or control of a controlled 
substance. State v. Barnes, 18 N.C. App. 263, 
196 S.E.2d 576 (1973), decided prior to the 1973 
revision of this section. 

An accused has possession of marijuana 
within the meaning of this Article when he has 
both the power and the intent to control its 
disposition or use, which power may be in him 
alone or in combination with another. Con- 
structive possession is sufficient. State v. Bax- 
ter, 285 N.C. 735, 208 S.E.2d 696 (1974). 
Where control of the premises is nonex- 

clusive, constructive possession may not be 
inferred without other incriminating circum- 
stances. State v. Rich, 87 N.C. App. 380, 361 
S.E.2d 321 (1987). 
Mere proximity to persons or locations 

with drugs about them is usually insuffi- 
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cient, in the absence of other incriminating 
circumstances, to convict for possession. State 

v. Balsom, 17 N.C. App. 655, 195 S:B.2d 25 
(1973); State v. Weems, 31 N.C. App. 569, 230 
S.E.2d 193 (1976). 
Mere presence in a room where drugs 

are located does not itself support an in- 
ference of constructive possession. State v. 
James, 81 N.C. App. 91, 344 S.E.2d 77 (1986). 
Amount of Substance Irrelevant. — Evi- 

dence that defendant possessed at most only a 
tiny amount of the substance heroin is suffi- 
cient for conviction. State v. Thomas, 20 N.C. 
App. 255, 201 S.E.2d 201 (1973), cert. denied, 
284 N.C. 622, 202 S.E.2d 277 (1974), decided 
under this section as it stood before the 1973 
revision. 

For purposes of this section, no limitation is 
set of the amount of the controlled substance 
which must be possessed in order to come 
within its prohibition. State v. Young, 20 N.C. 
App. 316, 201 S.E.2d 370 (1973), decided under 
this section as it stood before the 1973 revision. 

This section makes it unlawful to possess any 
amount of heroin regardless of value. State v. 
Bell, 33 N.C. App. 607, 235 S.E.2d 886, appeal 
dismissed, 293 N.C. 254, 237 S.E.2d 536 (1977). 

Statute makes it unlawful for any person to 
possess a controlled substance without regard 
to the amount involved. State v. Williams, 149 
N.C. App. 795, 561 S.E.2d 925, cert. denied, 355 
N.C. 757, 566 S.E.2d 481, cert. denied, 537 U.S. 

1035, 123 S. Ct. 553, 154 L. Ed. 2d 455 (2002). 
A defendant could not be convicted if he 

was ignorant of the presence of marijuana 
in his car, even though he may have had “rea- 
son to know” of its existence. State v. Bogle, 90 
N.C. App. 277, 368 S.E.2d 424, rev’d on other 
grounds, 324 N.C. 190, 376 S.E.2d 745 (1988). 
Substance Supplied by Law Officers. — 

Defendant was convicted for possession of a 
controlled substance even though the sub- 
stance was supplied by law officers; unlike 
stolen property, controlled substances do not 
lose their status as controlled substances 
merely because they are lawfully possessed. 
State v. Rosario, 93 N.C. App. 627, 379 S.E.2d 
434, cert. denied, 325 N.C. 275, 384 S.E.2d 527 
(1989). 
Constructive Possession Not Shown. — 

Although there was evidence that defendant 
knew that there was cocaine in building, that 
he was “waiting for his” and “he come [sic] to 
receive some drugs,” this was not substantial 
evidence that defendant had the capability to 
maintain control and dominion over one gram 
or more of cocaine; therefore, the State did not 

show constructive possession and the trial 
court erred in denying defendant’s motion to 
dismiss. State v. Givens, 95 N.C. App. 72, 381 
S.E.2d 869 (1989). 
Possessor’s Knowledge of Nature of Sub- 

stance. — Possession of a bottle cap containing 
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a residue of heroin by a person unfamiliar with 
the uses of heroin might well be consistent with 
innocent possession because of lack of knowl- 
edge by the possessor of the contraband nature 
of the article possessed. Possession of such an 
article by one sophisticated in the use of drugs 
is quite another matter. Evidence of the marks 
on defendant’s arms was admissible as being 
relevant to show his prior knowledge. State v. 
Phomas 220° N:'C. Appin255, 201. S:Bb.2d-201 
(1973), cert. denied, 284 N.C. 622, 202 S.E.2d 
277 (1974), decided under this section as it 

stood before the 1973 revision. 
Establishing Time and Place of Unlaw- 

ful Possession Not Essential. — For a 
charge of unlawful possession of narcotics, time 
and place are not essential elements of the 
offense. State v. Bennett, 280 N.C. 167, 185 
S.E.2d 147 (1971), decided prior to the 1971 
revision of this Article. 
Evidence of Prior Drug-Related Activity. 

— Testimony of a defendant’s alleged prior drug 
sale in order to show motive and intent to 
possess cocaine was inadmissible and admis- 
sion of testimony was prejudicial error requir- 
ing that defendant be granted a new trial. State 
v. Williams, 156 N.C. App. 661, 577 S.E.2d 143 

(2003). 
Evidence of Prior Convictions. — In de- 

fendant’s trial on a charge of felony possession 
of cocaine, the trial court erred by allowing a 
deputy clerk to testify regarding defendant’s 
prior convictions for possession with intent to 
sell and deliver cocaine and sale of cocaine for 
substantive purposes under G.S. 8C-1, N.C. R. 
Evid. 404(b), without requiring evidence of the 
underlying facts of the prior convictions to show 
similarities between the prior convictions and 
the offense charged; given the conflicting evi- 
dence in defendant’s case, the error was preju- 
dicial. State v. Hairston, 156 N.C. App. 202, 576 
S.E.2d 121 (2003). 
Evidence Insufficient. — Where there was 

no evidence concerning whether flower bed and 
cornfield in which marijuana was located were 
on defendant’s property or otherwise under his 
control, nor any evidence linking defendant to 
the marijuana other than the fact that it was 
growing near his trailer, admission of the mar- 
ijuana into evidence was error in a prosecution 
for manufacture and possession of marijuana 
with intent to sell and deliver. State v. Wiggins, 
33 N.C. App. 291, 235 S.E.2d 265, cert. denied, 
295m G,.092, 241.5. h.2d 5131977). 
Where the only incriminating circumstance 

going beyond defendant’s presence in room 
where cocaine was found was the fact that he 
had a gun in his hand and was “sneaking 
around” when police raided the house, this 
single circumstance was insufficient to estab- 
lish constructive possession of the cocaine. 
Likewise, the evidence was insufficient for the 

charge to be considered by the jury on an acting 
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in concert theory. State v. James, 81 N.C. App. 

91, 344 $.EH.2d 77 (1986). 
Where defendant’s testimony was that he 

knew nothing of any of the controlled sub- 
stances found in the house, there was no basis 
on which a jury could find that a lesser offense 
was committed. At trial the defendant denied 
knowledge of all of the controlled substances, 
not just those not in “plain view.” Therefore, the 
trial court did not err in refusing to instruct the 
jury on a lesser included offense of felonious 
possession of heroin. State v. Agubata, 92 N.C. 
App. 651, 375 S.E.2d 702 (1989). 

State failed to present substantial evidence 
that the defendant possessed diazepam unlaw- 
fully. State v. Tuggle, 109 N.C. App. 235, 426 
S.E.2d 724, appeal dismissed, 333 N.C. 794, 
ADAG S229) (1993): 
Reversible Error to Give Willful Blind- 

ness Instruction. — All substantive and ma- 
terial features of the crime with which defen- 
dant is charged must be addressed in the trial 
courts’ instructions to the jury, and where a 
“willful blindness” jury instruction failed to 
adequately address the material element of 
knowledge, such instruction was inconsistent 
with North Carolina law and constituted re- 
versible error. State v. Bogle, 324 N.C. 190, 376 

S.H.2d 745 (1989). 
Evidence Sufficient. — Where the state’s 

evidence tended to show that defendant specif- 
ically stated to police officers that he had 
known marijuana plants were growing behind 
his residence, where defendant, when first seen 

by the officers, was coming around the house 
from the general direction of the barn and 
marijuana field, and where defendant was 
wearing coveralls and sweating heavily, from 
this the jury reasonably could have inferred 
that he had just come from working in the 
marijuana patches and the barn used for curing 
marijuana. State v. Beaver, 317 N.C. 643, 346 

5. 42d 476 (1986). 
Although the evidence did not support a 

finding that defendant was in exclusive posses- 
sion of a mobile home in which controlled 
substances were found, the evidence was suffi- 
cient to provide the other incriminating circum- 
stances necessary for constructive possession 
when the possession is nonexclusive; namely, 
that defendant’s name was on a bill of sale for a 
mobile home which matched the description of 
the home being searched, that a bottle of pre- 
scription drugs with defendant’s name was 
found beside defendant, and that when police 
officers searching the house searched defen- 
dant they found white tablets in the pockets of 
his pants and on the chair where he had been 
sitting. State v. Davis, 325 N.C. 693, 386 S.E.2d 

187 (1989). 
The State’s evidence was sufficient to support 

a reasonable inference that marijuana was in 
defendant’s possession where it placed defen- 
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dant within three or four feet of marijuana in 
defendant’s home, and no one else was in the 

room where the marijuana was found. State v. 
Harvey, 281 °N.G:,1, 187 S.E:2d 706 (1972); 
decided prior to the 1973 revision of this sec- 
tion. 

The State’s evidence was sufficient to support 
a reasonable inference that defendant exer- 
cised custody, control, and dominion over mar- 
ijuana found in a pig shed located approxi- 
mately 20 yards directly behind defendant’s 
residence, where it tended to show that defen- 
dant had been seen on numerous occasions in 
and around the outbuildings directly behind his 
house, and that marijuana seeds were found in 
defendant’s bedroom. State v. Spencer, 281 N.C. 
121, 187 S.E.2d 779 (1972), decided prior to the 
1973 revision of this section. 
The State’s evidence was sufficient to be 

submitted to the jury on the issue of defen- 
dant’s guilt of feloniously growing marijuana 
where it tended to show that (1) marijuana 
seeds were found in defendant’s bedroom, (2) 
marijuana was found in a pigpen located 20 
yards directly behind defendant’s residence, (3) 
an unintersected path began at the edge of the 
pigpen and extended some distance to a corn- 
field where marijuana was found growing, and 
(4) the wire fencing at the beginning of the path 
was lower than the remainder of the path. 
State v. Spencer, 281 N.C. 121, 187 8.E.2d 779 

(1972), decided prior to the 1973 revision of this 
section. 
Where marijuana was found in a bedroom of 

defendant’s home, and correspondence ad- 
dressed to defendant was in the room, it is clear 

that the defendant was in possession of this 
marijuana. It was in his custody and control 
and subject to his disposition. State v. 
McDougald, 18 N.C. App. 407, 197 S.E.2d 11, 
cert. cenieds 23a N:Cy 756,°19385S. F.2d" 726 

(1973), decided under this section as it stood 

before the 1973 revision. 
Evidence of constructive possession of mari- 

juana was sufficient to show both the power 
and intent to control disposition or use of an 
apartment where: the apartment was rented to 
defendants; there was absolutely no evidence 
that they had sublet to anyone; the current 
telephone bill showed telephone calls to the 
homes of defendants; one defendant’s I.D. card 
was found in a bedroom; and the rental record 

showed the rent to have been paid by the 
defendants. State v. Cockman, 20 N.C. App. 
409, 201 S.E.2d 740, cert. denied, 285 N.C. 87, 

203 S.E.2d 61 (1974), decided under this section 
as it stood before the 1973 revision. 
Where police found 3,214 hits of blotter acid 

(L.S.D. in dots on pieces of paper) in the refrig- 
erator, and there was evidence that the defen- 

dant was the lessee of the trailer in question 
and had been living there for six months or 
more, the State’s evidence of possession was 
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ample. State v. Juan, 20 N.C. App. 208, 200 
S.E.2d 824 (19783), cert. denied, 284 N.C. 620, 
202 S.E.2d 276 (1974), decided under this sec- 

tion as it stood before the 1973 revision. 
Nothing else appearing, a man residing with 

his wife in an apartment, no one else residing 
or being present therein, may be deemed in 
constructive possession of marijuana located 
therein, notwithstanding the fact that he is 
temporarily absent from the apartment and his 
wife is present therein. State v. Baxter, 285 
IN. Giei35) 208 Sili2d1696 (1974), 
Where defendant had been given the keys 

and the custody of a vehicle by its owner, and 
there were 443.1 grams of marijuana found in 
the car while defendant was the driver and one 
of the two bags of marijuana was located just 
inside the car’s door on the driver’s side, unob- 

structed by the seat, the jury, viewing the 
evidence in a light most favorable to the State, 
could find that defendant had both the power 
and the intent to control its disposition or use 
so as to have it in his constructive possession. 
State v. Bagnard, 24 N.C. App. 54, 210 S.E.2d 
93 (1974), cert. denied, 286 N.C. 416, 211 
S.E.2d 796 (1975). 

Evidence tending to show that defendant had 
possession and control of and claimed owner- 
ship to automobile in which drugs were located 
was sufficient to show that defendant had con- 
structive possession of the drugs in question. 
State v. Leonard, 34 N.C. App. 131, 287 S.E.2d 

347 (1977): 
Marijuana located in flower pots 32 feet in 

front of defendant’s trailer and beside defen- 
dant’s television antenna was within such close 
proximity to defendant’s residence as to raise 
the inference that defendant had at least con- 
structive possession of it. State v. Wiggins, 33 
N.C. App. 291, 235 S.E.2d 265, cert. denied, 293 

NC, 5925241 Si 2d i137): 
Where the evidence tended to show that 10 

glassine bags were wrapped together when 
removed from defendant, that a chemical anal- 

ysis was made on only one of the bags and that 
bag was found to contain heroin, and that a 
visual examination only was made of the con- 
tents of the other bags, all the bags were 
competent to show what the search of defen- 
dant’s premises produced and the evidence of 
the contents of the one tested glassine bag was 
sufficient for a conviction of possession of a 
quantity of narcotic drugs. State v. Steele, 18 
N.C. App. 126, 196 S.E.2d 379 (19738), decided 
prior to the 1978 revision of this section. 
Where there was ample evidence that each 

defendant had actual possession of LSD at the 
time they brought bottles to a prosecution wit- 
ness and delivered them to him for safekeeping, 
it was not necessary that the State show that 
defendants had possession, either actual or 
constructive, when they were subsequently ar- 
rested. State v. Hultman, 20 N.C. App. 201, 200 
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S.E.2d 841 (1973), cert. denied, 284 N.C. 619, 

202 S.E.2d 275 (1974), decided under this sec- 

tion as it stood before the 1973 revision. 
Where the State relied upon several factors 

to show that the defendant was in constructive 
possession of heroin, it was not necessary for 
the State to prove each separate fact beyond a 
reasonable doubt. It is enough, if upon the 
whole evidence, the jury is satisfied beyond a 
reasonable doubt of the defendant’s guilt. State 
vewans.2> N.CvApp. 181, 212 .8.E.2d 516 
(1975). 
Where expert witness testified that he had 

examined and identified marijuana in numer- 
ous prior cases and trials, that he examined the 
contents of all the envelopes taken from defen- 
dant and that the contents of each appeared to 
be the same and that he selected five envelopes 
at random, all of which, after analysis of the 
contents, were found to contain marijuana, this 
evidence was sufficient to submit to the jury on 
the issue of whether the contents of all the 
envelopes were marijuana. State v. Hayes, 291 
N.C. 293, 230 S.E.2d 146 (1976). 

The evidence was more than sufficient to 
raise an inference that defendant had both the 
intent and the capability to exercise control 
over marijuana plants growing 282 feet from 
defendant’s residence and being irrigated by 
pipe connected to water supply in defendant’s 
house. State v. Roten, 71 N.C. App. 203, 321 
S.E.2d 557 (1984). 

Evidence that defendants were found at 
house in which marijuana was found, that their 
fingerprints were found on items within the 
house, that one defendant had in his possession 
a key that fit the gate and the door to the house 
and that his truck, which was present on the 
premises, contained twine identical to the 
twine used to tie marijuana plants to stakes 
and to twine found within the house, and that 
the other defendant admitted that he looked 
after the place was sufficient to permit the jury 
to find that each of the defendants had con- 
structive possession of the marijuana. State v. 
Moore, 79 N.C. App. 666, 340 S.E.2d 771 (1986), 
cert. improvidently granted, 319 N.C. 393, 354 
S.E.2d 228 (1987). 
When the State offered evidence that there 

was a large quantity of marijuana in house, 
over which defendants had constructive posses- 
sion, and there was a field of marijuana 1,400 
feet down a path from the house, the jury could 
conclude that the defendants controlled the 
field and were bringing marijuana from the 
field to the house. State v. Moore, 79 N.C. App. 
666, 340 S.E.2d 771 (1986), cert. improvidently 

granted, 319 N.C. 393, 354 8.H.2d 228 (1987). 
Evidence of defendant’s control of apartment 

where heroin and implements of manufactur- 
ing of heroin were found, when considered with 
evidence of transportation of 82.9 grams of 
heroin mixture, was ample evidence of such 

ART. 5. CONTROLLED SUBSTANCES ACT §$90-95 

actual and constructive possession as to sup- 
port a reasonable inference that defendant had 

the power and intent to control the disposition 
and use of the contraband and that he pos- 
sessed and transported heroin in violation of 
subsection (h)(4)(c) of this section. State v. 
Perry, 316 N.C. 87, 340 S.E.2d 450 (1986). 

Evidence held sufficient to show that defen- 
dant was constructively in possession of mari- 
juana being grown and dried in barn on prop- 
erty near his residence, so as to support his 
conviction for manufacturing same. State v. 
Beaver, 317 N.C. 648, 346 S.E.2d 476 (1986). 

Evidence held sufficient to show joint custody 
and access to the premises and other incrimi- 

nating circumstances so as to allow the jury to 
consider defendant’s constructive possession of 
heroin found in his sister’s house, where defen- 
dant admitted to police officers that his clothes 
were on a mattress in one room of the house, 

where the officers also found a pay stub bearing 
his name, where he admitted staying over at 
the house occasionally to baby-sit for his sis- 
ter’s child, and where he had been seen there 
the day before and was standing on the porch 
nearest the heroin when police arrived. State v. 
James, 81 N.C. App. 91, 344 S.E.2d 77 (1986). 

Testimony of chemist held sufficient to per- 
mit the jury to decide whether defendant pos- 
sessed a mixture of cocaine weighing 28 grams 
or more. State v. Worthington, 84 N.C. App. 
150, 352 S.E.2d 695, cert. denied, 319 N.C. 677, 
306 8.E.2d 785 (1987). 

Evidence which, viewed in the hght most 
favorable to the State, was sufficient to estab- 

lish that marijuana was found in the bedroom 
of a house belonging to defendants; that only 
the defendants and two small children were 
present in the house; and that the marijuana 
found there weighed 193 grams, or slightly 
under seven ounces, was sufficient to establish 

each of the elements of felonious possession of 
marijuana, that is: (i) knowing (11) possession 
(iii) of over one and one-half ounces (iv) of 
marijuana. State v. Edwards, 85 N.C. App. 145, 
354 S.E.2d 344, cert. denied, 320 N.C. 172, 358 

SiH 2d Sil9S 7). 
Evidence held sufficient to establish that 

defendant had nonexclusive control over pre- 
mises and was in constructive possession of 
cocaine. State v. Rich, 87 N.C. App. 380, 361 
Saved 321 (1987): 

From evidence indicating that defendant had 
an object the size of a cigarette pack in a paper 
sack when he got off plane, that the sack was 
empty when he was searched, that between the 
two times he had no opportunity to get rid of 
the object except while in two adjacent phone 
booths, that the drugs were in the first phone 
booth within a minute after defendant was in 
it, and that no one else was seen around the 

phone booths, it could be reasonably inferred 
that defendant had the drug-filled cigarette 
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package in the sack when he got off the plane 
and that he put it in the phone booth. State v. 
Welch, 89 N.C. App. 135, 365 S.E.2d 190, ap- 
peal dismissed, 322 N.C. 485, 370 S.E.2d 235 

(1988). 
Evidence held sufficient to show that defen- 

dant had the intent and power to control con- 
traband. State v. Peek, 89 N.C. App. 123, 365 

S.E.2d 320 (1988). 
Evidence was sufficient to show that defen- 

dant had possession of a controlled substance 
where he knew an undercover-agent was inter- 
ested in buying marijuana, led the agent to his 
house after indicating to her he had “stuff” to 
smoke and sell, and obtained the marijuana 
from his house and brought it to the agent after 
she requested an ounce. State v. Fletcher, 92 
N.C. App. 50, 373 S.E.2d 681 (1988). 

Evidence was sufficient to show defendant’s 
actual or constructive possession of both deliv- 
ered package of cocaine and smaller bags of 
cocaine upon which lesser trafficking charge 
was based, where it showed that defendant 

took the delivered package from the courier and 
placed it in his freezer, and that he removed it 
from the freezer and put it in a garbage can 
outside the house when he learned that police 
were in the area, and where, in addition, a 

witness testified that she had witnessed defen- 
dant sell cocaine in the house on numerous 
occasions, that she often found cocaine in the 

house and that she had seen defendant use 
cocaine grinder and scales. State v. Rosario, 93 
N.C. App. 627, 379 S.E.2d 434, cert. denied, 325 

N.C. 275, 384 S.E.2d 527 (1989). 
Evidence that a powdery substance (later 

proven to be cocaine) was found in the car 
which defendant was driving and that, when 
shown the substance, defendant stated it was 

not his and it was only baking soda which he 
and a friend had bagged up to look like cocaine 
so they could sell it, was sufficient to support a 
conviction under this section. State v. Washing- 
ton; 102 N.C, App..035,-402'S: 6, 2d'°3515 (1991). 

Evidence was sufficient to link defendant to 
the items found although defendant had non- 
exclusive control over his residence where: de- 
fendant owned the house that was searched 
and occupied this residence with his wife and 
daughter; marijuana cigarettes and rolling pa- 
pers were found under what appeared to be 
men’s clothing in a dresser drawer in the mas- 
ter bedroom; he owned the plastic bags, which 
were of a type used for selling and delivering 
narcotics and which were found in a kitchen 
cabinet with scales covered with cocaine resi- 
due. His admitted ownership of the bags sug- 
gested some relationship between the bags and 
the scales. State v. Mitchell, 104 N.C. App. 514, 
410 8.E.2d 211 (1991), cert. granted, 331 N.C. 
120, 414 S.E.2d 764 (1992), discretionary re- 
view improvidently granted, 336 N.C. 22, 442 
S.E.2d 24 (1994). 
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Where the State’s evidence tended to show 
that defendant rented two motel rooms, was 

the sole occupant of the rooms, that defendant 
retained keys to both rooms, and only his be- 
longings were seized from the rooms, there was 
sufficient evidence of defendant’s exclusive con- 
trol and constructive possession of the con- 
trolled substance. State v. Williams, 136 N.C. 

App. 218, 523 S.E.2d 428 (1999). 
Evidence was sufficient to find that defen- 

dant took possession of drugs in exchange for 
money in spite of defendant’s claim that sub- 
stance never left police’s possession where of- 
ficer placed them on defendant’s back seat, 
where the parking lot was surrounded by po- 
lice, and where the defendant was unable to 

leave the lot and never touched the drugs. State 
v. Broome, 136 N.C. App. 82, 523 S.H.2d 448 
(1999), cert. denied, 351 N.C. 362, 543 S.E.2d 
136 (2000). 

Trial court did not err in denying defendant’s 
motion to dismiss the possession charge be- 
cause a juror could reasonably have inferred 
that defendant had the power and intent to 
control the cocaine found next to the driver’s 
seat in the vehicle and therefore, constructively 
possessed the cocaine. The arresting officer 
observed defendant in the vehicle seemingly 
nervous and evasive, and when stopped, defen- 
dant ultimately fled. State v. Lane, 163 N.C. 
App. 495, 594 S.E.2d 107 (2004). 

Where (1) a tube containing crack cocaine 
was found, concealed in a blanket, on a loveseat 
between defendant and another man, and (2) 
an officer testified that the two were passing 
the tube back and forth, that defendant ap- 
peared agitated, and that his hands were “jum- 
bling” around “nervously,” evidence of defen- 
dant’s proximity to the drugs, attempts to 
conceal them, and guilty knowledge was suffi- 
cient to permit a jury to find he constructively 
possessed them. State v. Turner, 168 N.C. App. 
152, 607 S:E:2d199(2005): 
Evidence Sufficient to Establish Posses- 

sion for the Purpose of This Section. — The 
evidence was sufficient to support a conclusion 
that the defendant had actual possession of 
some of the drugs and constructive possession 
of others where the defendant was found in the 
dwelling with the drugs, he was seen there on 
several other occasions, he attempted to flee 
from the officers, 7.5 grams of marijuana were 
found on his person, and approximately 72.7 
grams of marijuana were found in and about 
the house. State v. Bowens, 140 N.C. App. 217, 
535 S.E.2d 870 (2000). 

Trial court did not err in denying defendant’s 
motion to dismiss pursuant to G.S. 15A- 
1227(a)(2), as there was sufficient evidence to 

convict defendant of possession of cocaine pur- 
suant to G.S. 90-95 where an officer testified 
that, while surveilling defendant, the officer 

witnessed defendant possessing a bag of crack 
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cocaine and passing the bag to defendant’s 
girlfriend, on whose person the bag was later 
found in a search; this evidence was sufficient 

to persuade a rational juror to accept the con- 
clusion that defendant possessed the cocaine 
recovered from the girlfriend. State v. Peoples, 
167 N.C. App. 63, 604 S.E.2d 321 (2004). 
Commingling of Substances. — Where an 

officer conducting an investigation at the crime 
scene combined a large quantity of white pow- 
der found in a sealed plastic bag in a soldering 
iron box in a stereo shelf located approximately 
a foot and a half from a glass table with a 
smaller portion of white powder lying on that 
table, it was for the jury to decide whether 
defendant possessed a mixture of cocaine 
weighing more than 200 but less than 400 
grams. State v. Teasley, 82 N.C. App. 150, 346 
S.E.2d 227 (1986), cert. denied and appeal 
dismissed, 318 N.C. 701, 351 S.E.2d 759 (1987). 
Circumstantial Evidence. — The State 

may overcome a motion to dismiss or motion for 
judgment as of nonsuit by presenting evidence 
which places the accused within such close 
juxtaposition to the narcotic drugs as to justify 
the jury in concluding that the same was in his 
possession. State v. Harvey, 281 N.C. 1, 187 
S.E.2d 706 (1972); State v. Bagnard, 24 N.C. 
App. 54, 210 S.E.2d 93 (1974), cert. denied, 286 
NeGai416., 211, S.Fi2d. 796 (1975); State: v. 
Finney,-290 N.C. 755, 228 S.E.2d 433 (1976); 
State v. Wiggins, 33 N.C. App. 291, 235 S.E.2d 
265, cert. denied, 293 N.C. 592, 241 S.E.2d 513 

(1977); State v. Reddick, 55 N.C. App. 646, 286 
».E.2d 654, cert. denied, 305 N.C. 398, 290 

S.E.2d 368 (1982). 
Finding of Not Guilty of Possession But 

Guilty of Manufacture. — Failure of the jury 
to find defendants guilty of the possession of 
marijuana does not preclude it from finding 
defendants guilty of manufacturing the illicit 
drug, as a jury is not required to be consistent, 
and mere inconsistency will not invalidate a 
verdict. State v. Rosser, 54 N.C. App. 660, 284 
S.E.2d 130 (1981). 
Proof of Conspiracy to Possess. — Al- 

though it is not necessary for the State to prove 
that defendant personally possessed marijuana 
in order to convict him of conspiracy to possess 
Marijuana, it is necessary to offer evidence 
from which the jury could reasonably infer that 
he agreed with someone else to possess it. State 
veleDuc, 306 N.C; 62, 291 S.E.2d 607(1982): 
Mere Presence Instruction. — The court 

did not err in refusing defendant’s request for a 
specific mere presence instruction where it pro- 
vided defendant’s requested instruction in sub- 
stance. State v. Williams, 136 N.C. App. 218, 
523 S.E.2d 428 (1999). 

Instruction on Constructive Possession. 
— The trial court may properly instruct the 
jury that it may infer a defendant’s constructive 
possession of contraband from his control of the 
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premises if the instruction clearly leaves it to 
the jury to decide whether to make the infer- 

ence. State v. Peek, 89 N.C. App. 1238, 365 
S.E.2d 320 (1988). 

The court’s refusal to label the distinction 
between actual and constructive possession 
was not error where it had provided defendant’s 
request in substance. State v. Williams, 136 
N.C. App. 218, 523 S.E.2d 428 (1999). 

Failure to Instruct as to Quantity Under 
Subdivision (d)(4). — Possession of more 
than one ounce of marijuana is an essential 
element of the offense under subdivision (d)(4) 
of this section and the trial judge’s failure to so 
charge is error. State v. Gooch, 307 N.C. 258, 
297 SH 2d 7699! (1982). 
Repetition of Instruction Not Prejudi- 

cial. — Trial judge neither prejudiced the de- 
fendant nor unduly emphasized its instruction 
on possession by clarifying the instruction to 
the jury three times. State v. Williams, 136 N.C. 
App. 218, 523 S.E.2d 428 (1999). 

Verdict and Judgment. — Where the judg- 
ment and commitment indicate that defendant 
was found guilty of possession of heroin with 
intent to distribute, but that he pleaded not 

guilty to the charge of possession and the 
verdict was guilty of a charge of possession only, 
the record should be conformed to correct the 
judgment to show that defendant pleaded not 
guilty to possession of heroin and that he was 
found guilty of possession of heroin. State v. 
Byrums2Z00N. CC: eApp, 265, 201 Sii-2d 1193 
(1973), decided under this section as it stood 
before the 1973 revision. 
Chain of Custody. — Mere weakness in the 

chain of custody speaks only to the weight of 
the evidence, not its admissibility. State v. Carr, 

122 NSC. App. 369, 470 S.E.2d 70 (1996). 
Habitual felon indictment was facially in- 

valid as it was based on defendant’s previous 
conviction for possession of cocaine; the plain 
language of G.S. 90-95(d)(2) stated that posses- 
sion of cocaine was a misdemeanor, punishable 
as a felony and therefore, it could not be con- 
sidered a felony to support a habitual felon 
indictment. 
Possession of Cocaine is Considered a 

Felony to Support a Habitual Felon In- 
dictment. — Under G.S. 90-95(d)(2), the 

phrase “punishable as a Class I felony” does not 
simply denote a sentencing classification, but 
rather, dictates that a conviction for possession 
of the substances listed therein, including co- 
caine, is elevated to a felony classification for 
all purposes; concerning the controlled sub- 
stances listed therein, the specific exceptions 
contained in § 90-95(d)(2) control over the gen- 
eral rule that possession of any Schedule II, III, 
or IV controlled substance is a misdemeanor. 
StaterveJanes, 3000N :Gxt73; 598: oS 2di125 

(2004). 
Legislative history of G.S. 90-95(d)(2) evinces 
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the North Carolina General Assembly’s acqui- 
escence to the long-standing practice in the 
North Carolina criminal justice system of clas- 
sifying possession of cocaine as a felony. State v. 

Jones, 358 N.C. 478, 598 S.E.2d 125 (2004). 

B. Possession with Intent to Sell or 

Deliver. 

Elements of Offense. — The offense of 

possession with intent to sell or deliver has 

three elements. One, there must be possession 

of a substance. Two, the substance must be a 

controlled substance. Three, there must be in- 

tent to distribute or sell the controlled sub- 
stance. State v. Casey, 59 N.C. App. 99, 296 
S.E.2d 473 (1982); State v. Fletcher, 92 N.C. 

App. 50; 373 S.H.2d 681 (1988). 
Intent Is Gravamen of Offense. — It is the 

intent of the defendant that is the gravamen of 
the offense of possession with the intent to sell 
or deliver. Therefore, the defendant need not 

complete the sale to be found guilty of posses- 
sion with the intent to sell or deliver. State v. 

Bunch, 104 N.C. App, 106; 4085 S:ke2d e191 
(1991). 
Quantity of Drugs Seized Not An Ele- 

ment. — Although the quantity of drugs seized 
is evidence of the intent to sell, it is not an 

element of subdivision (a)(1) of this section. 
State v. Thobourne, 59 N.C. App. 584, 297 
S.H.2d 774 (1982). 

Interaction with Another Is Not Element 
of Offense. — Subdivision (h)(4)a of this sec- 
tion has two elements: (1) knowing possession 

(either actual or constructive) of (2) a specified 
amount of heroin. The defendant need not in- 
teract in any way with another individual to 
facilitate the commission of this crime. State v. 
Keys, 87 N.C. App. 349, 361 S.E.2d 286 (1987). 
Possession is an element of possession 

with intent to deliver and the unauthorized 
possession is, of necessity, an offense included 
within the charge that the defendant did un- 
lawfully possess with intent to deliver. State v. 
Aiken, 286 N.C. 202, 209 S.E.2d 763 (1974); 
State v. Stanley, 24 N.C. App. 323, 210 S.E.2d 
496 (1974), rev'd on other grounds, 288 N.C. 19, 

215 S.E.2d 589 (1975); State v. Cloninger, 37 
N.C. App. 22, 245 S.E.2d 192 (1978). 

It is impossible to possess a controlled 
substance with intent to distribute with- 
out having first possessed it, either actually 
upon the person or constructively, with the 
possible exception of a conspiracy or aiding and 
abetting. State v. Aikens, 22 N.C. App. 310, 206 
S.E.2d 348, aff'd, 286 N.C. 202, 209 S.E.2d 763 
(1974); State v. Stanley, 24 N.C. App. 323, 210 
S.E.2d 496 (1974), rev’d on other grounds, 288 
INVOMI9? 21535.E:2d 589:0975) 
Elements of possession of LSD with in- 

tent to sell or deliver are (i) the unlawful (ii) 
possession (ii) of a controlled substance (iv) 
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with the intent to sell or deliver it. State v. 
Pulliam, 78 N.C. App. 129, 336 S.E.2d 649 

(1985). 
Element of Possession with Intent Is 

Same Regardless of Substance Involved. 
— Although hashish, cocaine and marijuana 
are different controlled substances, the element 

of possession with intent to sell and deliver 
under subdivision (a)(1) is the same. State v. 
Hyatt, 98 N.C. App. 214, 390 S.E.2d 355 (1990). 
Possession and Distribution Are Sepa- 

rate Offenses. — The two offenses, (1) the 
distribution, and (2) the possession with intent 
to distribute, are separate offenses. State v. 
Rush, 19 N.C. App. 109, 197 S.E.2d 891 (1973), 
decided under this section as it stood before the 
1973 revision. 
The possession and distribution of a single 

quantity of marijuana taking place on one oc- 
casion constitute two crimes, for each of which 

defendant may be convicted and punished. 
State v. Yelverton, 18 N.C. App. 337, 196 S.E.2d 
551, cert. denied, 283 N.C. 670, 197 S.E.2d 880 

(1973), decided prior to the 1973 revision of this 
section. 
Possession with intent to sell and sale 

are not alternative offenses, but separate 
offenses. State v. Stoner, 59 N.C. App. 656, 298 
S.E.2d 66 (1982). 
Simple Possession Is Lesser Included 

Offense. — Simple possession of marijuana 
under subdivision (a)(3) of this section, unlike 
possession of more than one ounce of marijuana 
under subdivision (d)(4) of this section, is a 
lesser included offense of possession of mari- 
juana with intent to manufacture, sell or de- 
liver under subdivision (a)(1) of this section. 
State v. Gooch, 307 N.C. 253, 297 S.E.2d 599 

(1982). 
Felony possession of hashish is not a 

lesser included offense of possession with 
intent to sell and deliver hashish. The crime 
of felony possession of hashish contains an 
element that possession with the intent to sell 
and deliver hashish does not. The amount of 
hashish possessed is not an element of the 
crime of possessing with the intent to sell and 
deliver hashish, as established by subdivision 
(a)(1), whereas, under subdivision (d)(4), the 

crime of felony possession of hashish consists of 
possessing more than one-tenth of an ounce of 
hashish. State v. Peoples, 65 N.C. App. 168, 308 
§.H.2d 500 (1983). 
Misdemeanor Possession of Hashish as 

Included Offense. — Misdemeanor posses- 
sion of hashish, the unauthorized possession of 
any quantity of the substance at all, is a lesser 
included offense of possession with intent to 
sell and deliver hashish. State v. Peoples, 65 
N.C. App. 168, 308 S.E.2d 500 (1983). 
Possession with Intent to Sell or Deliver 

Is One Offense. — While the sale of narcotics 
and the delivery of narcotics are separate of- 
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fenses, the possession of narcotics with the 
intent to sell or deliver is one offense. On this 
charge the state is required to prove two ele- 
ments: (1) defendant’s possession of the drug, 
and (2) defendant’s intention to sell or deliver 
the drug. State v. Creason, 313 N.C. 122, 326 
eE.2d 24 (1985). 
Possession with Intent to Transfer, 

Whether by Sale or Delivery, Constitutes 
Crime. — It is to be noted that the words “sell” 
and “deliver” are not separated by a comma but 
are coupled together by the conjunction “or.” By 
omitting the comma, the legislature manifested 
its intent that “sell or deliver” is a phrase 
modifying the required intent. It is thus appar- 
ent that the legislature intended the crime to 
be complete if one possesses the narcotic with 
intent to transfer it, whether by sale or deliv- 
ery. State v. Creason, 313 N.C. 122, 326 S.E.2d 
24 (1985). 
Establishing Intent to Distribute. — The 

jury can reasonably infer an intent to distribute 
from the amount of the substance found, the 
manner in which it was packaged, and the 
presence of other packaging materials. State v. 
Baxter, 285 N.C. 735, 208 S.E.2d 696 (1974). 

The quantity of narcotics found in defen- 
dant’s possession, its packaging, its location 
and the paraphernalia for measuring and 
weighing are all circumstances from which it 
could properly be inferred that it was possessed 
for sale rather than for personal use. State v. 
Mitchell =27 N.C. App. 313, 219 S.E.2d 295 
(1975), cert. denied, 289 N.C. 301, 222 S.E.2d 
2D Int 976). 

The method of packaging a controlled sub- 
stance, as well as the amount of the substance, 
may constitute evidence from which a jury can 
infer an intent to distribute. State v. Williams, 

71 N.C. App. 136, 321 S.E.2d 561 (1984); State 
v. Alston, 91 N.C. App. 707, 373 S.E.2d 306 
(1988). 
The quantity of the drug seized is a 

relevant factor in determining whether there 
was an intent to sell, and where the quantity 
seized is extremely small, the court should not 
instruct the jury on the intent to sell portion of 
the charge. State v. Francum, 39 N.C. App. 429, 
250 S.E.2d 705 (1979). 

This section clearly permits North Carolina 
courts and juries to examine and utilize the 
quantities of drugs seized as one possible indi- 
cator of intent to distribute. State v. Mitchell, 
Bien Ge App, ols; 219 S.E.2d 295 (1975); cert. 
denied, 289 N.C. 301, 222 S.E.2d 701 (1976). 

The quantity of the drug seized is an indica- 
tor of intent to sell. State v. Cloninger, 37 N.C. 
App. 22, 245 S.E.2d 192 (1978). 

In proving intent to distribute, the State 
may rely upon ordinary circumstantial 
evidence, such as the amount of controlled 
substance possessed, the nature of its packag- 
ing, labeling, and storage, and the activities of 
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defendant with reference to the controlled sub- 
stance. State v. Childers, 41 N.C. App. 729, 255 
S.E.2d 654, cert. denied, 298 N.C. 302, 259 

S.E.2d 916 (1979). 
Although the State has the burden of proving 

that the defendant intended to sell or deliver 
the controlled substance, it may rely upon or- 
dinary circumstantial evidence, such as the 
amount of the controlled substance possessed 
and the nature of its packaging and labeling, to 
carry the burden. State v. Casey, 59 N.C. App. 
997 296'S.1.2d)473 (1982). 
Evidence Sufficient to Establish Intent. 

— Evidence of possession of 276 grams of 
marijuana, reinforced by other evidence show- 
ing concealment and that the marijuana was 
separated into smaller containers, indicating 
that it was being broken up for more ready 
distribution, would support a jury finding that 
the defendant actually had the intent to distrib- 
ute. State v. McDougald, 18 N.C. App. 407, 197 
S.E.2d 11, cert. denied, 283 N.C. 756, 198 
S.E.2d 726 (1973), decided under this section as 

it stood before the 1973 revision. 
Although defendant possessed less than one 

ounce of marijuana, where it was packaged in 
17 separate, small brown envelopes known in 
street terminology as “nickle or dime bags,” the 
circumstances of the packaging could be consid- 
ered by the jury in finding defendant guilty of 
the felony offense of possession for sale and 
delivery. State v. Wiliams, 71 N.C. App. 186, 
321 S.E.2d 561 (1984). 

Evidence that cocaine which was found, al- 

though of small quantity, was packaged in 
multiple envelopes of a type commonly used in 
the sale of drugs, that there were a large 
number of syringes in the house, as well as a 
large number of bags of heroin under the porch, 
and that defendant had brought the cocaine 
with him to the house, taken it away, and 
returned with it several hours later, despite the 
small amount and his admission that he used 
cocaine, along with evidence admitted without 
objection that the area where the house was 
located was frequented by drug dealers, suffi- 
ciently raised a jury question as to defendant’s 
intent to distribute the cocaine as part of drug- 
related activities at the house. State v. James, 

81 N.C. App. 91, 344 S.E.2d 77 (1986). 
Evidence showing the amount of cocaine and 

the presence of packaging materials and a 
chemical commonly used to dilute cocaine was 
sufficient to show defendant’s intent to sell and 
deliver. State v. Rich, 87 N.C. App. 380, 361 
S.E.2d 321 (1987). 
Where shortly after an informant purchased 

cocaine, law enforcement officials entered mo- 

bile home, and pursuant to a search warrant, 
found the $2,100 which informant had used to 
purchase the cocaine, along with 21.46 grams of 
cocaine hidden in a heating unit, which was in 

the same general area as that where the drug 
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transaction had taken place, a jury could rea- 
sonably infer that defendant had the intent and 
capability to maintain control and dominion 
over the cocaine sold to the informant and the 
cocaine seized from the table and heating unit, 
and that defendant had the intent to sell the 
controlled substance. State v. Narcisse, 90 N.C. 

App. 414, 368 S.E.2d 654, cert. denied, 323 N.C. 

368, 373 S.H.2d 553 (1988). 
Evidence was sufficient to submit case of sale 

of a controlled substance to the jury where 
defendant brought marijuana from his house to 
a place where an undercover police officer was 
waiting, knew the police officer wanted to buy 
the marijuana, received $50.00 in cash pro- 
ceeds for the marijuana, and at no time made 
any verbal or physical efforts to return or reject 
the money. State v. Fletcher, 92 N.C. App. 50, 
373 S.E.2d 681 (1988). 

Evidence was sufficient to establish construc- 
tive possession and intent to sell. State v. Carr, 
122 N.C. App. 369, 470 S.E.2d 70 (1996). 
Defendant intended to sell or deliver cocaine, 

where the amount of cocaine found on defen- 
dant exceeded the amount a typical user would 
possess for personal use, the cocaine was pack- 
aged separately, testimony indicated that drug 
dealers often kept cocaine in individual pack- 
ages so it was readily available for sale, and 
finally, the drugs were found in close proximity 
to money seized from defendant. State v. Davis, 
160 N.C. App. 693, 586 S.E.2d 804 (2003). 
Defendant’s motion to dismiss the 

charge of possession with intent to sell or 
deliver cocaine was properly denied where 
he, along with co-defendant, shared possession 
of the room where the drugs were located and 
where other incriminating evidence existed, 
connecting him with the drugs, including his 
“lunge” into the bathroom and the placing of his 
hands into the bathroom ceiling, where the 
drugs were later found. State v. Frazier, 142 
N.C. App. 361, 542 S.E.2d 682 (2001). 

Defendant’s motion to dismiss a possession 
with intent to sell or deliver cocaine charge was 
properly denied where: (1) defendant fled an 
area in which drugs were being sold, (2) during 
the chase, defendant put his hand behind a 
chair, (3) 22 rocks of individually-wrapped co- 
caine, weighing 5.5 grams were found behind 
the chair, and (4) defendant admitted to an 
officer that the cocaine was his, but denied 

making the statement during his trial. State v. 
McNeil, 165 N.C. App. 777, 600 S.E.2d 31 
(2004), att'd, 3599N.€. 800, 617 "Sb. 2de271 
(2005). 

Evidence Insufficient to Establish In- 
tent. — Possession of 215.5 grams of mari- 
juana, without some additional evidence, is not 
sufficient to raise an inference that the mari- 
juana was for the purpose of distribution, and 
therefore is not sufficient to withstand a motion 
for judgment as of nonsuit on a charge of 
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possession with intent to sell and distribute. 
State v. Wiggins, 33 N.C. App. 291, 235 S.E.2d 
265, cert. denied, 293 N.C. 592, 241 S.E.2d 513 

(1977). 
Police officer’s opinion testimony that the 

amount of crack cocaine defendant possessed 
was more than drug users “normally” carried, 
without any other circumstantial evidence of 
defendant’s intent, was insufficient to submit 
the issue of intent to sell and deliver to the jury. 
State v. Turner, 168 N.C. App. 152, 607 S.E.2d 
19 (2005). 
Exemption Through Authorization. — 

One may be exempt from State prosecution for 
the possession or the sale or delivery of con- 
trolled substances if that person is authorized 
by the North Carolina Controlled Substances 
Act to so possess or sell or deliver such sub- 
stances, but proof of such exemption through 
authorization must be provided by the defen- 
dant. State v. McNeil, 47 N.C. App. 30, 266 
S.E.2d 824, cert. denied and appeal dismissed, 
301 N.C. 102, 273. S.E.2d. 306M SO icere 
denied, 450 U.S. 915, 101 S. Ct. 1356, 67 L. Ed. 
20339) (193): 
The failure to admit testimony challeng- 

ing the undercover procedures used by an 
undercover agent in obtaining drugs from the 
defendant did not constitute an abuse of discre- 
tion, under G.S. 8C-1-702, where the evidence 
was already sufficient to prove the drug 
charges, under this section, and where the 
record already contained evidence that the 
agent used the drugs from the buys and the 
jury, therefore, had the ability, on its own, to 
assess the agent’s credibility. State v. Mackey, 
137_N.C. App. 734, 530'S.Ei2d 306) aivaras2 
N.C. 650, 535 S.E.2d 555 (2000). 
Admission of reputation evidence in 

criminal trial reversible error. — Defen- 
dant, convicted of possession with intent to sell 
counterfeit cocaine and possession with intent 
to deliver counterfeit cocaine, was granted a 
new trial where the trial court erred in admit- 
ting testimony indicating that defendant was in 
a neighborhood known as an open air market 
for drugs when arrested. Such reputation tes- 
timony, which characterized the conduct and 
frequency of drug sales in the residential area 
surrounding the area in which he was arrested, 
was not harmless error because there was a 
reasonable possibility that a different result 
would have been reached at trial had the jury 
not heard such reputation testimony. State v. 
Williams, 164 N.C. App. 638, 596 S.E.2d 313 
(2004). 
Entrapment No Defense Where Essen- 

tial Elements of the Offense Denied. — 
Where a defendant was prosecuted for posses- 
sion with intent to sell and sale and delivery of 
LSD, the question of entrapment did not arise 
from defendant’s evidence, since entrapment is 
not available as a defense when the accused 
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denies the essential elements of the offense. 

State v. Neville, 49 N.C. App. 684, 272 S.E.2d 
164 (1980), aff'd, 302 N.C. 623, 276 S.E.2d 373 
(1981). 
Defendants may be convicted of sub- 

stantive offense of trafficking in cocaine if 
they were accessories before the fact. 
State v. Agudelo, 89 N.C. App. 640, 366 S.E.2d 
921, appeal dismissed and cert. denied, 323 

N.C. 176, 373 S.E.2d 115 (1988), overruled on 

other grounds, State v. Barnes, 324 N.C. 539, 

380 S.E.2d 118 (1989). 
Verdict Form Upheld. — Verdict form find- 

ing defendant guilty of possession with intent 
to sell or deliver cocaine was not fatally ambig- 
Moves ovate vy. WVichamb, oslo N°’ 572) 330 

S.E.2d 476 (1985). 
It was proper for jury to return verdict 

of possession with intent to sell or deliver 
under subdivision (a)(1). Such a verdict is no 
less proper when the indictment charges pos- 
session with intent to sell and deliver since 
conjunctive “and” is acceptable to specify the 
exact bases for the charge. State v. Mercer, 89 
N.C. App. 714, 367 S.E.2d 9 (1988). 
Conviction Under Subdivision (a)(1) 

Was “Misconduct” Under G.S. 96-14. — Pe- 
titioner’s conviction for possession of cocaine 
with intent to sell or deliver, in violation of 
subdivision (a)(1) of this section was miscon- 
duct within the meaning of G.S. 96-14(2), dis- 
qualifying him from drawing unemployment 
benefits. Lynch v. PPG Indus., 105 N.C. App. 
peo eAd 2 .Be2d 163 (1992), 
Jury Instructions. — Where a police officer 

had probable cause to stop defendant’s vehicle 
and defendant was predisposed to commit the 
crime, the trial court properly denied defen- 
dant’s motions to suppress and for a jury in- 
struction on entrapment. State v. Reynolds, 161 
N.C. App. 144, 587 S.E.2d 456 (2003). 

V. TRAFFICKING. 

Legislative Intent. — In creating the of- 
fense of trafficking under subsection (h) of this 
section, the legislature has determined that 
certain amounts of controlled substances indi- 
cate an intent to distribute on a large scale. 
State v. McCoy, 105 N.C. App. 686, 414 S.E.2d 
Bp2 (1992): 

Statute Aimed at Large Scale Drug Ac- 
tivity. — The trafficking in drugs statute is 
aimed at an offender who is facilitating a large 
scale flow of drugs, and the General Assembly 
aimed to deal with such an offender. State v. 
Willis, 61 N.C. App. 23, 300 S.E.2d 420, modi- 
fied and aff’d, 309 N.C. 451, 306 S.E.2d 779 
(1983). 

The harsh penalties prescribed in the North 
Carolina Controlled Substances Act represent 
an attempt by the legislature to deter large 
scale distribution of drugs and thereby to de- 
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crease the number of people potentially harmed 
by drug use. Therefore, subdivision (h)(4) of 
this section is not a violation of equal protection 
rights because it penalizes possession of a par- 
ticular amount of any mixture containing her- 
oin without regard to the percentage of heroin 
in the mixture. State v. Willis, 61 N.C. App. 23, 
300 S.E.2d 420, modified and aff’d, 309 N.C. 
451, 306 S.E.2d 779 (1983). 

Subsection (h) of this section was added in 
response to a growing concern regarding the 
gravity of illegal drug activity in this State and 
the need for effective laws to deter the corrupt- 
ing influence of drug dealers and traffickers. 
The purpose behind subsection (h) of this sec- 
tion is to deter trafficking in large amounts of 
certain controlled substances. State v. Proctor, 

58 N.C. App. 631, 294 S.E.2d 240, cert. denied, 
306 N.C. 749, 295 S.E.2d 484 (1982); 459 U.S. 
VIZ 1035) Ct6818) 74 Ia Wd: 2d) 1016 G983), 
The 1979 amendments to this section, by the 

addition of subsections (h) and (i), are respon- 
sive to a growing concern regarding the gravity 
of illegal drug activity in this State and the 
need for effective laws to deter the corrupting 
influence of drug dealers and traffickers. State 
v. Anderson, 57 N.C. App. 602, 292 S.E.2d 163, 
cert. denied, 306 N.C. 559, 294 S.E.2d 372 
(1982). 

The legislature intended the trafficking stat- 
ute to prevent large scale distribution of con- 
trolled substances. State v. Mebane, 101 N.C. 

App. 119, 398 S.E.2d 672 (1990), overruled on 
other grounds, State v. Pipkins, 337 N.C. 431, 

446 S.E.2d 360 (1994). 
“Transportation” is any real carrying about 

or movement from one place to another; there- 
fore, where defendant admitted to having co- 
caine in his truck as he backed out of his 
driveway, and stated that he would have con- 
tinued out of his driveway but for the arrival of 
an SBI agent, this was an admission of trans- 
portation of controlled substances and was suf- 
ficient to sustain a charge of felonious transpor- 
tation of cocaine. State v. Outlaw, 96 N.C. App. 
192, 385 S.E.2d 165 (1989), cert. denied, 326 

N.C2-266,4389)S. E20) 118 (1990): 
Tossing Drugs from Dwelling Is “Trans- 

portation”. — Where a person moves drugs 
from a dwelling to a point beyond its curtilage, 
such movement is sufficient to constitute real 
and substantial movement. Thus, the mere act 

of tossing the drugs from a dwelling and to a 
point outside its curtilage amounts to transpor- 
tation. State v. Greenidge, 102 N.C. App. 447, 
AVQVS He 2d, 639.1991): 

Evidence that defendant tossed a bag of co- 
caine from his back porch into the yard next 
door was sufficient to sustain the charge of 
trafficking in cocaine by transportation in vio- 
lation of subdivision (h)(3) of this section. State 
v. Greenidge, 102 N.C. App. 447, 402 S.E.2d 639 
(OOD. 
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Trafficking by Possession Can Be Shown 
Through Constructive Possession. — Traf- 
ficking in cocaine by possession and trafficking 
in cocaine by transportation, in violation of G.S. 
90-95(h)(3), require the State to prove that the 
substance was knowingly possessed and trans- 
ported, but the possession can be actual or 
constructive; when a defendant does not have 

actual possession, but has the power and intent 
to control the use or disposition of the sub- 
stance, he is said to have constructive posses- 
sion. State v. Baldwin, 161 N.C. App. 382, 588 

S.E.2d 497 (2003). 
When Constructive Possession Need Not 

Be Shown. — When the State has established 
that a defendant was present while a traffick- 
ing offense occurred, and that he acted in 
concert with others to commit the offense pur- 
suant to a common plan or purpose, it is not 
necessary to invoke the doctrine of constructive 
possession. State v. Diaz, 317 N.C. 545, 346 

S.E.2d 488 (1986). 
Trafficking by possession and traffick- 

ing by manufacture are separate offenses. 
under subsection (h) of this section; thus, con- 

victions for both offenses do not violate the 
double jeopardy clause of the U.S. Constitution. 
Sanderson v. Rice, 777 F.2d 902 (4th Cir. 1985), 
cert. denied, 475 U.S. 1027, 106 S. Ct. 12265389 

L. Ed. 2d 336 (1986). 
Sale, manufacture, delivery, transportation, 

and possession of 28 grams or more of cocaine 
as defined under subdivision (h)(3) are separate 
trafficking offenses for which a defendant may 
be separately convicted and punished. State v. 
Garcia, 111 N.C. App. 636, 4383 S.E.2d 187 
(1993). 

The trial court properly held that the sale of 
cocaine and fleeing with the remainder consti- 
tuted two separate offenses, where the defen- 
dant’s fleeing the area, after the police officers 
identified themselves, for some distance, with 

109 grams of cocaine, constituted substantial 
movement of the cocaine and warranted a sep- 
arate charge. State v. Manning, 139 N.C. App. 
454, 534 S.B.2d 219, 2000 N.C. App. LEXIS 
983, cert. denied and appeal dismissed, 353 
N.C. 273, 546 S.E.2d 385 (2000), aff’d, 353 N.C. 
449, 545 S.E.2d 211 (2001). 

The court did not err in entering judgment 
and sentencing defendant for both trafficking 
by possession and trafficking by delivery based 
on the same transaction. State v. Thrift, 78 N.C. 
App. 199, 336 S.E.2d 861 (1985), appeal dis- 
missed and cert. denied, 316 N.C. 557, 344 

S.E.2d 15 (1986). 
Sale, manufacture, delivery, transporta- 

tion and possession of 50 pounds or more 
of marijuana are separate trafficking of- 
fenses for which a defendant may be sepa- 
rately convicted and punished. State v. Diaz, 

317 N.C. 545, 346 S.E.2d 488 (1986). 
Defendant could properly be convicted 
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and punished separately for trafficking in 
heroin by possessing 28 grams or more of her- 

oin, trafficking in heroin by manufacturing 28 
grams or more of heroin, and trafficking in 
heroin by transporting 28 grams or more of 
heroin, even when the contraband material in 

each separate offense was the same heroin. 
Thus the trial judge did not err in denying 
defendant’s motion that he direct the State to 
elect between prosecuting defendant for traf- 
ficking in heroin and the offenses of possession, 
manufacturing and transporting heroin. State 
v. Perry, 316 N.C. 87, 340 S.E.2d 450 (1986). 
Amendment by Session Laws 1983, c. 

294, s. 6, inserting “cocoa” into subdivision 
(h)(3) rather than “coca,” appeared to be a 
typographical error. State v. Thrift, 78 N.C. 
App. 199, 336 S.E.2d 861 (1985), appeal dis- 
missed and cert. denied, 316 N.C. 557, 344 

S.H.2d 15: (1986); 
Indictment Referring to “Cocoa” Rather 

Than “Coca” Not Defective. — Indictment 
which alleged trafficking in “a compound ob- 
tained from cocoa leaves,” which is not a con- 

trolled substance, was not so defective as to 

deprive the trial court of subject matter juris- 
diction, where the trial evidence showed over 
637 grams of a 35% cocaine mixture, as at no 
time could defendant realistically have thought 
that he was charged with trafficking in choco- 
late. State v. Thrift, 78 N.C. App. 199, 336 
S.E.2d 861 (1985), appeal dismissed and cert. 
denied, 316 N.C. 557, 344 S.E.2d 15 (1986). 
The purpose behind subdivision (h)(3)a 

is to deter “trafficking” in controlled sub- 
stances. State v. Tyndall, 55 N.C. App. 57, 284 
Si 2p fo. cl9s): 
Amount of Cocaine Determines Level of 

Offense. — The only difference between the 
greater and lesser levels of the offense of traf- 
ficking in cocaine, relate to the amount of 
cocaine found. State v. Wilson, 155 N.C. App. 
89, 574 S.E.2d 93 (2002), appeal dismissed, 

cert. denied, 356 N.C. 693, 579 S.E.2d 98, cert. 

denied, 540 U.S. 848, 124 S. Ct. 113, 157 L, Ed. 
2d 78 (2003). 
Quantity of Mixture Under Subdivision 

(h)(3)a Sufficient. — The quantity of the 
mixture containing cocaine may be sufficient in 
itself to constitute a violation of subdivision 

(h)(3)a. State v. Tyndall, 55 N.C. App. 57, 284 
SiH Zdroa 9S): 
Nothing in Statute Requires 28 Grams to 

Be in One Container. — Under subdivision 
(h)(3) of this section, trafficking in cocaine re- 
quires proof of possession of cocaine in the 
amount of 28 grams or more; nothing in the 
statute requires the 28 grams to be in one 

container. State v. King, 99 N.C. App. 283, 393 
DE 2d ts 201990): 

Legislature’s use of the word “mixture” 
in subdivision (h)(4) establishes that the 
total weight of dosage units of Dilaudid may be 
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a sufficient basis to charge a suspect with 
trafficking. State v. Jones, 85 N.C. App. 56, 354 
S.E.2d 251, cert. denied, 320 N.C. 173, 358 

S.E.2d 61, cert. denied, 484 U.S. 969, 108 S. Ct. 
465, 98 L. Ed. 2d 404 (1987). 

Trial court properly included the weight of 
filler substances that were mixed with a con- 
trolled substance when it determined whether 
defendant had sold more than four grams of the 
controlled substance and could be charged with 
trafficking. State v. McCracken, 157 N.C. App. 
524, 579 S.E.2d 492 (2003). 
Quantity of Mixture Under Subdivision 

(h)(4)a. — The evidence presented, namely, 
that defendant possessed and sold six tinfoil 
packets to an undercover agent, which, when 

all their contents were dumped _ together, 
weighed 6.65 grams, with one measure of her- 
oin to about 20 measures of sugar, was suffi- 
cient to support a conviction under subdivision 
(h)(4)a of this section, despite defendant’s con- 
tention that all of the heroin could have been in 
just one packet, the contents of which weighed 
no more than one gram and a fraction. State v. 
TOGO. N.G. App. 632, 331.5.E.2d 215, cert. 
denied, 314 N.C. 672, 335 S.E.2d 497 (1985). 
Possession of Certain Amounts Indi- 

cates Intent to Distribute on Large Scale. 
— The legislature has determined that certain 
amounts of controlled substances and certain 
amounts of mixtures containing controlled sub- 
stances indicate an intent to distribute on a 
large scale. Large scale distribution increases 
the number of people potentially harmed by use 
of drugs. The penalties for sales of such 
amounts, therefore, are harsher than those 

under subdivision (a)(1) of this section. State v. 
Proctor, 58 N.C. App. 631, 294 S.E.2d 240, cert. 
denied, 306 N.C. 749, 295 S.E.2d 484 (1982); 
459 Wos2 11725103 S.Ct: 818, 74 L. Ed. 2d 1016 
(1983). 
Subdivision (h)(5) is permissive, not 

mandatory, and defendant has no right to a 
lesser sentence even if he does provide what he 
believes to be substantial assistance. State v. 
Perkerolme771eN:Go App; 292; 335 $.B.2d 60 
(1985), cert. denied, 315 N.C. 595, 341 S.E.2d 
36 (1986). 
The phrase “substantial assistance,” in 

subdivision (h)(5), is not unconstitution- 
ally vague in defining a convicted defendant 
who is eligible for leniency in sentencing. State 
v. Willis, 61 N.C. App. 23, 300 S.E.2d 420, 
modified and aff'd, 309 N.C. 451, 306 S.E.2d 
TAD (1.983); 
Language “has rendered such substan- 

tial assistance” in subdivision (h)(5) of this 
section commonsensically sets no time limit on 
when such assistance must be rendered. State 
v. Perkerol, 77 N.C. App. 292, 335 S.E.2d 60 
(1985), cert. denied, 315 N.C. 595, 341 S.E.2d 
36 (1986). 
Construction of Phrase “Substantial As- 
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sistance.” — Being a description of a post- 
conviction form of plea bargaining rather than 
a definition of the crime itself, the phrase 
“substantial assistance” can tolerate subjectiv- 
ity to an extent which normally would be im- 
permissible for penal statutes. The phrase, in 
any event, is susceptible of common under- 

standing in the context of the whole statute. 
State v. Willis, 61 N.C. App. 23, 300 S.E.2d 420, 
modified and aff'd, 309 N.C. 451, 306 S.E.2d 
TIIK1983). 
“Substantial” Movement Shown. — 

Where defendant removed drugs from a dwell- 
ing house and carried them to a car which he 
used to leave the premises, such movement was 
“substantial” and sufficient to sustain the 
charge of trafficking by transporting in viola- 
tion of subdivision (h)(3) of this section. 
Durham Herald Co. v. North Carolina Low- 
Level Radioactive Waste Mgt. Auth., 110 N.C. 
App. 607, 430 S.E.2d 441, cert. denied, 334 N.C. 
625, 435 8.H.2d 347 (1993). 

There was a “substantial movement” for a 
conviction for trafficking of cocaine when the 
defendant threw cocaine into the bushes, thus 

avoiding being caught with the cocaine and 
making it possible to later retrieve it for his 
subsequent use and benefit. State v. Wilder, 124 
N.C. App. 186, 476 S.E.2d 394 (1996). 

Constitutional Rights Not Lost in Order 
to Gain Benefits from Assisting Prosecu- 
tion. — Nothing in this section suggests that 
substantial assistance must incriminate the 
defendant of crimes other than those for which 
he has already been convicted (and for which no 
privilege under is obviously necessary). The 

risk of prosecution in other jurisdictions is 
acknowledged. Nonetheless, a defendant need 
not invoke subdivision (h)(5) of this section, 

U.S. Const., Amend. V as nothing in the statute 
is compulsive. Putting a defendant to a difficult 
choice is not necessarily forbidden by U.S. 
Const., Amend. V, and no constitutional depri- 
vation results if a defendant elects to reap the 
benefits of subdivision (h)(5) of this section. 
State v. Willis, 61 N.C. App. 23, 300 S.E.2d 420, 

modined and att dy 3809 N.C. 451, 306 S:Ee2d 

TIIK19S3): 
State’s Acceptance of Defendant’s Offer 

Not Prerequisite. — Subdivision (h)(5) of this 
section does not make the State’s acceptance of 
a defendant’s offer a prerequisite to finding 
substantial assistance. State v. Perkerol, 77 

N.C) App: 6292, 335e0- 2d, 60) (1930) cert: 
denied, 315 N.C. 595, 341 S.E.2d 36 (1986). 
Words “guilty of a felony . . . known as 

‘trafficking in marijuana’” in subsection 
(h) of this section relate primarily to the pre- 
ceding words “50 pounds (avoirdupois) of mar- 
ijuana.” State v. Anderson, 57 N.C. App. 602, 
292 S.E.2d 163, cert. denied, 306 N.C. 559, 294 

Si. 2de3 12, (1982), 
Use of the word “felony” in singular 
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form refers to the singular crime known as 
“trafficking in marijuana,” a crime consisting of 
any one or more of the denounced acts, any one 

of which is a separate crime. State v. Anderson, 
57 N.C. App. 602, 292 S.E.2d 163, cert. denied, 
306 N.C. 559, 294 S.E.2d 372 (1982). 

Visual Inspection with Chemical Testing 

of Random Sample. — The evidence was 

sufficient to convict defendant of trafficking by 

either possession or sale although only three of 

the 14 packets of powder involved were chemi- 

cally analyzed, where the total weight of all 14 

packets was in excess of six grams and a State 

Bureau of Investigation forensic chemist with 

over 14 years experience visually analyzed all 

packets in question, chemically tested a ran- 

dom sample, and testified that in his opinion 
the plastic packet “all contain[ed] similar ma- 
terial which would contain heroin.” State v. 
Anderson, 76 N.C. App. 434, 333 S.E.2d 762 

(i985). 
Weight of the marijuana is an essential 

element of trafficking in marijuana under 
subsection (h) of this section. State v. Goforth, 

65 N.C. App. 302, 309 S.E.2d 488 (1983). 
Weight is one of the essential elements of a 

crime charged under subdivision (h)(1)d of this 
section; thus, the State bears the burden of 

proving beyond a reasonable doubt that the 
weight of the marijuana was 10,000 pounds or 
more. State v. Diaz, 88 N.C. App. 699, 365 

S.E.2d 7, cert. denied, 322 N.C. 327, 368 S.E.2d 

870 (1988). 
When Weight Element Critical in Traf- 

ficking Charge. — The weight element upon a 
charge of trafficking in marijuana becomes 
more critical if the State’s evidence of the 
weight approaches the minimum weight 
charged. State v. Anderson, 57 N.C. App. 602, 
292 S.E.2d 163, cert. denied, 306 N.C. 559, 294 
S.E.2d 372 (1982). 

Evidence was sufficient to support convic- 
tions for trafficking in marijuana by possession 
and trafficking in marijuana by manufacture 
where marijuana seized from defendant had 
been weighed three different times, and, al- 

though each result was different, all three 
times showed that the weight of the marijuana 
exceeded 10 pounds; since the weight of the 
marijuana was not an element of the lesser 
included offense of manufacture of marijuana, 
it was unnecessary to include any reference to 
weight in the applicable jury instruction. State 
v. Lemonds, 160 N.C. App. 172, 584 S.E.2d 841 
(2003). 
Where indictments stated that defen- 

dant possessed “10 pounds or more but 
less than 50 pounds” of marijuana, the 
over-inclusive drafting of the indictments did 
not invalidate them as “more than 10 pounds” 
was the same as “in excess of 10 pounds.” State 
v. Trejo, 163 N.C. App. 512, 594 S.H.2d 125 
(2004). 
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Procedure for Weighing Contraband. — 
The criminal statutes do not provide specific 
procedures for obtaining weights of contra- 
band. Thus ordinary scales, common proce- 
dures, and reasonable steps to ensure accuracy 
must suffice. State v. Diaz, 88 N.C. App. 699, 

365 S.E.2d 7, cert. denied, 322 N.C. 327, 368 

S.E.2d 870 (1988). 
When marijuana seized from defendant was 

weighed one day after it was seized, and found 
to weigh more than the statutory minimum 
required for a charge of trafficking in mari- 
juana, this weight could properly include mois- 
ture naturally present within the plant because 
such moisture was not specifically listed in G.S. 
90-87(16) as an exclusion from such weight, so, 

even though the marijuana weighed less than 
the statutory minimum when it was weighed 
over one month after being seized, this did not, 

as a matter of law, require dismissal of the 
trafficking charge, and it was reversible error 
for the trial court to apply a requirement that 
the marijuana’s weight, for purposes of the 
trafficking charge, was determined when it was 
“usable or suitable for consumption.” State v. 
Gonzales, 164 N.C. App. 512, 596 S.E.2d 297 
(2004), aff'd, 359 N.C. 420, 611 S.E.2d 832 

(2005). 
Weight of Heroin Sufficiently Estab- 

lished. — The State presented sufficient evi- 
dence to support a conviction under this section 
and the finding that 28 or more grams of heroin 
were seized from the defendant although the 
bags of heroin seized from him were not 
weighed together; the State’s expert testified 
that he randomly weighed 50 of 671 bags at an 
average of 0462 grams per bag, after establish- 
ing that each of the 671 bags contained an 
off-white or tan substance. State v. Holmes, 142 

N.C. App. 614, 544 S.E.2d 18 (2001). 
Inference of Contents from Testing of 

Part. — Trial court did not err by permitting 
offenses of trafficking in heroin to be submitted 
to the jury, on grounds that there was no 
evidence that there was heroin mixture in each 
of 390 separate glassine packets contained in 
foil-wrapped package so as to raise a reason- 
able inference that defendant was guilty of 
trafficking, as an expert chemist may give his 
opinion as to the whole when only a part of the 
whole has been tested, and testimony of expert 
witness, when considered in conjunction with 
the State’s evidence as to possession, manufac- 
turing and transporting, was more than ample 
to support a reasonable inference of trafficking 
and that defendant engaged in trafficking more 
than 28 grams of heroin. State v. Perry, 316 
N.C. 87, 340 S.E.2d 450 (1986). 
The quantity of the entire mixture con- 

taining cocaine may be sufficient to consti- 
tute a violation of subdivision (h)(3) of this 
section. State v. Muncy, 79 N.C. App. 356, 339 
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S.E.2d 466, cert. denied, 316 N.C. 736, 345 
S.E.2d 396 (1986). 
Indictment Stating “in at Least 50 

Pounds” Does Not Properly Charge Con- 
spiracy to Traffic. — Conspiracy to traffic in 
marijuana was not alleged by an indictment 
containing the phrase “in at least 50 pounds,” 
because “in at least 50 pounds” is not “in excess 
of 50 pounds.” Because of the fatal error in 
failing to allege all the necessary elements of 
the offense, the indictment was invalid. State v. 

Goforth, 65 N.C. App. 302, 309 S.E.2d 488 
(1983). 
Variance which stated that defendant 

sold 28 grams of cocaine, rather than 28 
grams of a mixture containing cocaine, as 
described in subdivision (h)(3)a, was not fatal. 
State v. Tyndall, 55 N.C. App. 57, 284 S.E.2d 
575 (1981). 
Evidence of Weight Sufficient. — A state 

agent’s testimony that he opened a plastic bag 
that contained nine smaller plastic bags of 
heroin and removed the powder from each of 
the bags to measure the combined total weight 
of the heroin at once in one weighing tray and 
that the total weight of the heroin was 4.4 
ounces was sufficient to show that defendant 
was trafficking more than 4 ounces of heroin. 
State v. Jones, 146 N.C. App. 394, 553 S.E.2d 79 
(2001), cert. denied, 355 N.C. 754, 566 S.E.2d 
83 (2002). 
Evidence Relative to Other Occasions. 

— In a prosecution for trafficking in heroin, 
evidence of the discovery of other controlled 
substances on other occasions on defendant’s 
premises was admissible to show her guilty 
knowledge. State v. Weldon, 314 N.C. 401, 333 
S.E.2d 701 (1985). 
Reputation of Defendant’s House. — The 

trial court erred in admitting, at defendant’s 
trial for trafficking in heroin, evidence that 
defendant’s house had a reputation as a place 
where illegal drugs could be bought and sold. 
However, the error was not such as to warrant 

a new trial. State v. Weldon, 314 N.C. 401, 333 
Sed 70101985). 
An indictment stated the essential ele- 

ments of trafficking in heroin where it 
charged defendant with possessing more than 
four but less than 14 grams of heroin, even 
though the indictment excluded from criminal 
prosecution the possession of exactly four 
grams, whereas the statute includes the pos- 
session of exactly four grams. The indictment, 
while limiting the scope of defendant’s liability, 
was clearly within the confines of the statute. 
State v. Keys, 87 N.C. App. 349, 361 S.E.2d 286 
(1987). 

Expert’s Opinion Based upon Prelimi- 
nary Color Test. — Though not a positive 
opinion that substance in cellophane package 
contained cocaine, analyst’s opinion that the 
substance “could” contain cocaine was properly 
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admissible in trial for trafficking, where the 
opinion was based upon a preliminary color test 
with a positive result. State v. White, 104 N.C. 

App. 165, 408 S.E.2d 871 (1991). 
Evidence Showed Only One On-Going 

Conspiracy Instead of Two Conspiracies. 
— Where the conspiracies charged occurred 
within hours of each other, one on the evening 
of February 19, and the other on the morning of 
February 20, 1987, where the alleged partici- 

pants in the first conspiracy were defendant, 
his brothers, and a middleman for the police 
and the participants in the second were defen- 
dant and his brothers, where although the 
amount of cocaine varied in the first and second 
alleged conspiracies, the objective was the 
same, i.e., to traffic in cocaine, and where the 

State argued throughout the trial that there 
was a “continuing conspiracy” among the defen- 
dants, there was evidence of only one on-going 
conspiracy and both of defendant’s conspiracy 
convictions could not stand. State v. Fink, 92 

N.C. App. 523, 375 S.E.2d 303 (1989). 
Jury Instructions. — Defendant was enti- 

tled to a new trial after being convicted of 
trafficking in cocaine by possession and of pos- 
session with intent to manufacture, sell, or 

deliver cocaine because the trial court erred in 
refusing to instruct the jury on entrapment; 
based on defendant’s version of events, it was 

possible that defendant was tricked by law 
enforcement into buying a larger amount of 
cocaine than defendant had intended, entitling 
defendant to the instruction where defendant, 

who allegedly a user but not a dealer, intended 
to commit only simple possession. State v. Fos- 
ter 1623N-.C Appr 6659592 S.bi2d/259 matt d: 
359 N.C. 179, 604 S.E.2d 913 (2004). 

Trial court properly instructed the jury 
on the theory of acting in concert with 
respect to cocaine trafficking charges against 
defendants; even though neither defendant was 
present when two other persons were seen 
leaving cocaine on a roadside embankment, 

there was evidence that defendants were in- 
volved in transporting the drugs. State v. Diaz, 
155 N.C. App. 307,575 S.E.2d 523 (2002), cert. 
denied, 357 N.C. 464, 586 S.E.2d 271 (2003), 
cert. denied, 357 N.C. 659, 590 S.E.2d 396 

(2003). 
Jury Instruction Insufficient to Allow 

Jury Unanimity. — While the evidence pre- 
sented by the State tended to show that the 
marijuana weighed 18 pounds, defendant testi- 
fied that the weight of the box was about six or 
seven pounds, thus, the evidence could support 
an inference that defendant possessed and/or 
transported exactly 10 pounds of marijuana, 
which did not qualify as trafficking in mari- 
juana under G.S. 90-95(h)(1)(a). Considering 
the evidence and erroneous jury instructions 

that the jury should find defendant guilty if it 
found that he possessed “10 pounds or more but 
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less than 50 pounds” of marijuana, the appel- 
late court could not conclude that the jury 
unanimously convicted defendant under the 
conduct proscribed in G.S. 90-95(h)(1)(a). State 
v. Trejo, 163 N.C. App. 512, 594 S.E.2d 125 

(2004). 
Evidence held sufficient to give rise to a 

reasonable inference that defendant and her 
co-defendants agreed between themselves to 
commit the unlawful act of trafficking in co- 
caine, even though defendant absconded with 
the money involved in the transaction and the 
crime of trafficking was never completed. State 
v. Lipford, 81 N.C. App. 464, 344 S.E.2d 307 

(1986). 
Evidence was sufficient to submit to the jury 

the issue of defendants’ guilt of conspiracy to 
traffic in more than 200 grams of cocaine. State 
v. Worthington, 84 N.C. App. 150, 352 S.E.2d 
695, cert. denied, 319 N.C. 677, 356 S.B.2d 785 

(1987). 
Proximity of pocketbook in which heroin was 

found to defendant’s person and presence of 
defendant’s identification within the pocket- 
book were sufficient to give rise to an inference 
of defendant’s possession of the heroin. State v. 
Keys, 87 N.C. App. 349, 361 S.E.2d 286 (1987). 

Evidence was sufficient, independent of out- 
of-court statements made by co-conspirators, to 
establish a prima facie case of conspiracy; 
therefore, the out-of-court statements were 

properly admitted in evidence. State v. Fink, 92 
N.C. App. 523, 375 S.E.2d 303 (1989). 

In trial for charges of trafficking in cocaine 
where the state offered uncontroverted evi- 
dence that a plastic bag containing 44.2 grams 
of powder of which approximately thirty per- 
cent was cocaine hydrochloride was found un- 
derneath the seat of the truck defendant was 
driving. The trial court properly denied defen- 
dant’s motion to dismiss at the end of all the 
evidence. State v. Chandler, 100 N.C. App. 706, 
398 S8.H.2d 337 (1990). 

While there was no direct evidence that de- 
fendant expressly agreed to commit the crime 
of trafficking cocaine, there was sufficient cir- 
cumstantial evidence in the form of a pin reg- 
ister showing telephone calls to defendant by 
coconspirator while he was in this State; testi- 
mony by coconspirator to create a reasonable 
inference that defendant knew of his desire to 
obtain cocaine; and testimony that there was 
an implied understanding that if coconspirator 
drove to Maryland, defendant would procure 
the cocaine for resale in this State, so as to 

establish that a conspiracy existed and sup- 
ported jurisdiction over defendant. State v. 
Drakeford, 104 N.C. App. 298, 409 S.E.2d 319 
(1991). 

Evidence was sufficient as to the amount and 
identity of the controlled substance even 
though the only evidence of the weights and 
nature of the substance was the uncorroborated 
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testimony of persons involved in the conspiracy, 
who were testifying under agreement with the 
State and would receive a lesser sentence in 
exchange for their testimony, and even though 
there was no stipulation and no physical evi- 
dence and defendants were unable to examine 
and confront the substance. State v. Crummy, 
107 N.C. App. 305, 420 S.E.2d 448, cert. denied, 

332 N.C. 669, 424 S.E.2d 411 (1992). 
Evidence was sufficient to support finding as 

an aggravating factor that defendant induced 
others to participate in the trafficking of co- 
caine. State v. Smallwood, 112 N.C. App. 76, 
A834 19:1 20:615(4993): 

The evidence was sufficient under this sec- 
tion where the defendant had nonexclusive 
possession of a motel room but law enforcement 
officers found $ 800.00 cash and 2.22 grams of 
cocaine in the pocket of defendant’s pants, 
enough to allow a reasonable person to infer 
that defendant had the power and intent to 
control the cocaine found in the bathroom, and, 
therefore, constructively possessed the cocaine. 
State v. Jackson, 137 N.C. App. 570, 529 S.E.2d 
253 (N.C. Ct. App. 2000). 

Reasonable jury in considering the evidence 
could have found that defendant possessed and 
transported 28 grams or more of cocaine and 
therefore was guilty of one count of trafficking 
in cocaine by possession and one count of traf- 
ficking in cocaine by transportation. State v. 
Shook, 155 N.C. App. 183, 573 S.H.2d 249 

(2002). 
State presented substantial evidence of each 

element of the crime of trafficking to preclude a 
motion to dismiss where an agent testified that 
cocaine seized from defendant weighed 55.4 
grams. State v. Carmon, 156 N.C. App. 235, 576 
S.E.2d 730, 2003 N.C. App. LEXIS 109 (2003), 
aff’d, 357 N.C. 500, 586 S.E.2d 90 (2003). 

Defendant’s conviction of trafficking in meth- 
amphetamine by possession and by transporta- 
tion, G.S. 90-95(h)(3b), was supported by suffi- 
cient evidence; the State was not required to 
prove that the defendant had knowledge of the 
weight or amount of methamphetamine which 
defendant possessed, and the State presented 
ample evidence that defendant knew that a 
package he received in the mail contained 
methamphetamine. State v. Shelman, 159 N.C. 
App. 300, 584 S.E.2d 88, cert. denied sub nom. 
State v. Shelman, 357 N.C. 581, 589 S.E.2d 363 

(2003). 
Defendant’s motion to dismiss charges of 

trafficking in cocaine by possession and traf- 
ficking in cocaine by transportation, in viola- 
tion of G.S. 90-95(h)(3) was properly dismissed 
because there was sufficient evidence from 
which a jury could reasonably infer that defen- 
dant knowingly possessed cocaine where, al- 
though a package containing cocaine was ad- 
dressed to someone else: (1) defendant 
identified himself as the addressee and signed 
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for the package using the name of the ad- 
dressee; (2) defendant exercised control over 

the package by taking it inside, placing it in one 
vehicle, and then moving it to another vehicle; 
and (3) surveillance equipment, guns, and plas- 
tic bags containing traces of cocaine were found 
in the residence. State v. Baldwin, 161 N.C. 

App. 382, 588 S.E.2d 497 (2003). 
Evidence Not Probative of Trafficking. 

— Where defendant was charged with traffick- 
ing in cocaine, the mere ownership of a pass- 
port showing travel to Colombia was not proba- 
tive of a fact at issue in the case. State v. 
Cuevas, 121 N.C. App. 553, 468 S.E.2d 425 
(1996). 
The fact that an informant put a finger 

into cocaine did not establish that the infor- 
mant had power and intent to control its dispo- 
sition or use, so as to make him a participant in 
the offense of trafficking in cocaine. State v. 
Moose, 101 N.C. App. 59, 398 S.E.2d 898 (1990), 
certs denied, 326 N.C. 575, 403 SiE.2d 519 

(1991). 
Verdict in Disjunctive Held Ambiguous. 

— Conviction on the charge of “trafficking in 
heroin by selling and delivering,” where the 
verdict form read “Guilty of trafficking. . . by 
selling or delivering in excess of four grams of a 
mixture containing heroin,” could not stand, 
because use of the disjunctive “or” in the verdict 
form rendered the verdict inherently ambigu- 
ous and deprived defendant of the right to a 
unanimous verdict. State v. Anderson, 76 N.C. 

App. 434, 333 S.E.2d 762 (1985). 
By instructing the jury that it could find 

defendant guilty of trafficking in marijuana if it 
found that defendant knowingly possessed or 
knowingly transported 10,000 pounds or more 
of marijuana, the trial judge submitted two 
possible crimes to the jury, as the jury could 
find defendant guilty if it found that he com- 
mitted either or both of the crimes submitted to 
it. Thus, the jury’s verdict of guilty was fatally 
defective because it was ambiguous, depriving 
defendant of his constitutional right to be con- 
victed by a unanimous jury. State v. Diaz, 317 
N.C. 545, 346 S.E.2d 488 (1986). 
No Error in Court’s Denial of Lesser 

Included Offense. — In trial for trafficking in 
cocaine, there was no error in court’s denial of 

defendant’s request to instruct on lesser in- 
cluded offense of simple possession on the basis 
that defendant maintained throughout the trial 
that none of the cocaine was hers. State v. King, 

SOLNeCE App. 283, 393 8.h.2d.152, (1990). 
The mere denial of charges of trafficking in 

cocaine by possession and trafficking in cocaine 
by transportation by the defendant, where 
there was positive evidence on each element of 
the crime charged and where there was no 
conflicting evidence relating to any element, 
did not require submission of lesser included 
offense of felonious possession to the jury. State 
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v. White, 104 N.C. App. 165, 408 S.E.2d 871 
(19911). 
The defendant’s sentence was not dis- 

proportionate to her crimes although her 
more culpable co-conspirators received lesser or 
equivalent sentences after plea-arrangements 
where the sentences imposed upon defendant, 
albeit consecutive, were within the presump- 
tive statutory range authorized for her drug 
trafficking offenses under the Structured Sen- 
tencing Act. State v. Parker, 137 N.C. App. 590, 
530 S.E.2d 297 (2000). 

Single Sentence for Multiple Courts. — 
Although defendant was charged with three 
counts of trafficking in cocaine, only a single 
minimum sentence of seven years was man- 
dated by the language of subdivision (h)(6). 
State v. Bozeman, 115 N.C. App. 658, 446 
S.E.2d 140 (1994). 
Indictment Failed to State Essential E]l- 

ement Alleging Conspiracy to Traffic in 
Cocaine. — An indictment charging defendant 
with committing conspiracy to traffic in cocaine 
which did not allege that he engaged in a 
conspiracy to facilitate the transfer of 28 grams 
or more of cocaine was not sufficient. State v. 
Outlaw, 159 N.C. App. 4238, 583 S.E.2d 625, 
2003 N.C. App. LEXIS 1510, cert. denied, 357 
N.C. 510, 588 S.E.2d 380 (2008). 
Elements. — To convict an individual of 

drug trafficking pursuant to G.S. 90-95, the 
State is not required to prove that a defendant 
had knowledge of the weight or amount of 
methamphetamine which he knowingly pos- 
sessed or transported. Instead, the statute re- 

quires only that the defendant knowingly pos- 

sess or transport the controlled substances. If 
the amount exceeds 28 grams, then a conviction 

for trafficking may be obtained. State v. 
Shelman, 159 N.C. App. 300, 584 S.E.2d 88, 
cert. denied sub nom. State v. Shelman, 357 

N.C. 581, 589 S.E.2d 363 (2003). 
Sentence Imposed Was Not Severe or 

Disproportionate. — Defendant's sentence 
for a conviction of trafficking in methamphet- 
amine by possession and by transportation was 
proper; defendant received the minimum sen- 
tence permitted by G.S. 90-95(h)(3b)(c), and the 
trial court did not err by sentencing defendant 
to a greater sentence than that received by a 
co-defendant pursuant to a plea bargain. State 
v. Shelman, 159 N.C. App. 300, 584 S.E.2d 88, 
cert. denied sub nom. State v. Shelman, 357 
N.C. 581, 589 S.E.2d 363 (2003). 
Entrapment as a Matter of Law Not 

Found. — Defendant was not entrapped into 
trafficking in cocaine as a matter of law as he 
had a predisposition and opportunity to commit 
the offense where: (1) defendant initially gave a 
known drug dealer his pager number in case he 

needed defendant to do some work; (2) on one 
occasion defendant refused to deliver a package 
for the dealer because he did not want to be 
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involved in drug-related activities; (3) yet, 
when defendant returned the dealer’s pager 
later, the two men once again discussed defen- 

dant delivering a package to make money, and 
defendant spoke with another known drug 
dealer and agreed to make a delivery and pick 
up money from the first dealer, in exchange for 
$50; and (4) defendant’s testimony at trial 

clearly indicated that he knew that the powder 
he was delivering to the first dealer was an 
illegal substance. State v. Collins, 160 N.C. 
App. 310, 585 S.E.2d 481 (2003), aff’d, 358 N.C. 
135, 591 S.K.2d 518 (2004). 
Defendant’s motion to dismiss a charge 

of trafficking in cocaine by possession and 
of possession with intent to manufacture, 
sell, or deliver cocaine was properly de- 
nied; defendant’s lack of knowledge of the 
weight of the cocaine was irrelevant because he 
knew that he possessed cocaine. State v. Foster, 
162 N-@) App: 665) 592°5'H-2d':259; afi’ d359 
N.C. 179, 604 S.E.2d 913 (2004). 

VI. EVIDENTIARY CHAIN OF CUSTODY. 

Lab Report Admissible. — A trial court did 
not commit plain error in admitting a State 
Bureau of Investigation laboratory report of the 
nature, quality, and amount of cocaine seized 
under G.S. 90-95(g), even though the record 
was unclear as to whether the State notified 
defendant, as required by G.S. 90-95(g), of its 
intent to admit the report, because defendant 
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had stipulated during the trial that the pack- 
age contained cocaine. State v. Baldwin, 161 
N.C. App. 382, 588 S.E.2d 497 (2003). 
Discovery of Procedures Used to Con- 

duct Laboratory Tests. — Defendant permit- 
ted to discover information about procedures 
the analyst used to test substances police 
bought from defendant for the presence of 
drugs, and the trial court erred when it denied 
defendant’s written request for an order requir- 
ing the State to provide discovery of data col- 
lection procedures. State v. Fair, 164 N.C. App. 
770, 596 S.E.2d 871 (2004). 
Testimony of Individuals. — A statement 

pursuant to G.S. 90-95(g1) is not the exclusive 
method for authenticating a laboratory report. 
The chain of custody may also be established by 
the testimony of the individuals in the chain of 
custody. State v. Lorenzo, 147 N.C. App. 728, 
556 S.E.2d 625 (2001). 
History of Package Prior to Interception 

by Postal Authorities. — In defendant’s pros- 
ecution for trafficking in methamphetamine by 
possession and by transportation pursuant to 
G.S. 90-95(h)(3b)(c), the State present adequate 
evidence of authenticity and chain of custody, 
as the State not was required to present evi- 
dence establishing the history of the drugs and 
of the package before a postal inspector inter- 
cepted the package. State v. Shelman, 159 N.C. 
App. 300, 584 S.E.2d 88, cert. denied sub nom. 
State v. Shelman, 357 N.C. 581, 589 S.E.2d 363 

(2003). 

§ 90-95.1. Continuing criminal enterprise. 

(a) Any person who engages in a continuing criminal enterprise shall be 
punished as a Class C felon and in addition shall be subject to the forfeiture 
prescribed in subsection (b) of this section. 

(b) Any person who is convicted under subsection (a) of engaging in a 
continuing criminal enterprise shall forfeit to the State of North Carolina: 

(1) The profits obtained by him in such enterprise, and 
(2) Any of his interest in, claim against, or property or contractual rights 

of any kind affording a source of influence over, such enterprise. 
(c) For purposes of this section, a person is engaged in a continuing criminal 

enterprise if: 
(1) He violates any provision of this Article, the punishment of which is a 

felony; and 
(2) Such violation is a part of a continuing series of violations of this 

Article; 
a. Which are undertaken by such person in concert with five or more 

other persons with respect to whom such person occupies a 
position of organizer, a supervisory position, or any other position 
of management; and 

b. From which such person obtains substantial income or resources. 
(d) Repealed by Session Laws 1979, c. 760, s. 5. (1971, s. 919, s. 1; 1979, c. 

(608 S.aby) 
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§ 90-95.2. Cooperation between law-enforcement agen- 
cies. 

(a) The head of any law-enforcement agency may temporarily provide 
assistance to another agency in enforcing the provisions of this Article if so 
requested in writing by the head of the other agency. The assistance may 
comprise allowing officers of the agency to work temporarily with officers of the 
other agency (including in an undercover capacity) and lending equipment and 
supplies. While working with another agency under the authority of this 
section, an officer shall have the same jurisdiction, powers, rights, privileges, 
and immunities (including those relating to the defense of civil actions and 
payment of judgments) as the officers of the requesting agency in addition to 
those he normally possesses. While on duty with the other agency, he shall be 
subject to the lawful operational commands of his superior officers in the other 
agency, but he shall for personnel and administrative purposes remain under 
the control of his own agency, including for purposes of pay. He shall 
furthermore be entitled to workers’ compensation when acting pursuant to this 
section to the same extent as though he were functioning within the normal 
scope of his duties. 

(b) As used in this section: 
(1) “Head” means any director or chief officer of a law-enforcement agency, 

including the chief of police of a local police department and the sheriff 
of a county, or an officer of the agency to whom the head of the agency 
has delegated authority to make or grant requests under this section, 
but only one officer in the agency shall have this delegated authority 
at any time. 

(2) “Law-enforcement agency” means any State or local agency, force, 
department, or unit responsible for enforcing criminal laws in this 
State, including any local police department or sheriff’s department. 

(c) This section in no way reduces the jurisdiction or authority of State 
law-enforcement officers. (1975, c. 782, s. 1; 1981, c. 93, s. 1; 1991, c. 636, s. 3.) 

CASE NOTES 

Seizure by Drug Enforcement Officer 
Not Improper. — It was not improper for 
state law enforcement officials to allow a fed- 
eral Drug Enforcement Agency officer to seize 

defendant at trial did not prejudice defendant 
because the jury was able to consider substitute 
evidence. State v. Davis, 160 N.C. App. 698, 586 

S.E.2d 804 (2003). 
Cited in State v. Hill, 153 N.C. App. 716, 570 

S.E.2d 768 (2002). 
money taken from defendant; the State’s fail- 
ure to present the actual money seized from 

§ 90-95.3. Restitution to law-enforcement agencies for un- 
dercover purchases; restitution for drug anal- 
yses; restitution for seizure and cleanup of 
clandestine laboratories. 

(a) When any person is convicted of an offense under this Article, the court 
may order him to make restitution to any law-enforcement agency for 
reasonable expenditures made in purchasing controlled substances from him 
or his agent as part of an investigation leading to his conviction. 

(b) (See Editor’s Note.) Repealed by Session Laws 2002-126, s. 29A.8(b), 
effective October 1, 2002. 

(c) When any person is convicted of an offense under this Article involving 
the manufacture of controlled substances, the court must order the person to 
make restitution for the actual cost of cleanup to the law enforcement agency 
that cleaned up any clandestine laboratory used to manufacture the controlled 
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substances, including personnel overtime, equipment, and supplies. (1975, c. 
782, s. 2; 1989 (Reg. Sess., 1990), c. 1039, s. 3; 1999-370, s. 2; 2002-126, s. 

29A.8(b).) 

Local Modification. — Wake County: 1997- 
450, 8. 5. 

Editor’s Note. — Session Laws 2002-126, s. 

1.2, provides: “This act shall be known as “The 
Current Operations, Capitol Improvements, 
and Finance Act of 2002’.” 

Session Laws 2002-126, s. 29A.8(c), provides 
in part: “Subsection (b) of this section becomes 
effective October 1, 2002, but the provisions of 

G.S. 90-95.3(b) continue to apply to any defen- 
dant who was ordered to make restitution un- 
der the provisions of that subsection prior to 
October 1, 2002.” 

Session Laws 2002-126, s. 31.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2002-2003 fiscal year, the 
textual provisions of this act apply only to 

CASE 

Restitution of Amount Paid by State 
Agent for Drug Purchase. — Where defen- 
dant was convicted of possession and delivery 
of cocaine, and the trial court offered him the 
option of serving a three-year active sentence or 
serving six months and paying $600.00 restitu- 
tion, and where the amount ordered was pa- 
tently relevant to the pecuniary injury inflicted 
upon the State by defendant’s criminal activi- 
ties, in that $600.00 was paid by an agent of the 
State for the purchase of cocaine, the restitu- 
tion ordered was reasonably related to the 
rehabilitative objectives of probation, and the 
condition was reasonable and just under the 
circumstances of the case. State v. Stallings, 
316 N.C. 535, 342 $.E.2d 519 (1986). 

Restitution to law enforcement agencies for 
undercover purchases under G.S. 90-95.3 and 
G.S. 15A-1343(d) was proper, and non-payment 
of a fine would not increase the sentence under 
G.S. 15A-1351(a). State v. Reynolds, 161 N.C. 
App. 144, 587 S.E.2d 456 (2003). 

Constitutionality of Former Subsection 
(b). — Former subsection (b) of this section, 
authorizing the court to order the payment of 
$100 restitution by a defendant for the ex- 
penses of analyzing any controlled substance 
possessed by him or his agent as part of an 
investigation leading to his conviction, did not 

funds appropriated for, and activities occurring 
during, the 2002-2003 fiscal year. For example, 
uncodified provisions of this act relating to the 
Medicaid program apply only to the 2002-2003 
fiscal year.” 

Session Laws 2002-126, s. 31.6 is a severabil- 

ity clause. 
Session Laws 2002-126, s. 29A.8(b), repealed 

subsection (b) pertaining to restitution costs for 
controlled substances analysis, effective Octo- 
ber 1, 2002, but the provisions of subsection (b) 
continue to apply to any defendant ordered to 
make restitution prior to October 1, 2002. For 
present similar provisions to those repealed, 
see G.S. 7A-304(a)(7). 
Legal Periodicals. — For “Legislative Sur- 

vey: Criminal Law,” see 22 Campbell L. Rev. 
253 (2000). 

NOTES 

contravene the constitutional provision for the 
separation of powers, and the legislative 
branch did not improperly control the actions of 
the judiciary through the enactment of subsec- 
tion (b). State v. Johnson, 124 N.C. App. 462, 
478 S.E.2d 16 (1996). 
Construction of Former Subsection (b) 

with Other Laws. — When the phrase “nor- 
mal operating cost” in G.S. 15A-1343(d) is in- 
terpreted to refer to overhead costs, and not to 
those incurred in connection with a specific 
prosecution, former subsection (b) of this sec- 
tion, authorizing the court to order the pay- 
ment of $100 restitution by a defendant for the 
expense of analyzing any controlled substance 
possessed by him or his agent as part of an 
investigation leading to his conviction, would 
not conflict with G.S. 15A-1343(d), as the cost of 
analyzing drugs is incurred by the prosecution 
only in connection with particular cases. State 
v. Johnson, 124 N.C. App. 462, 478 S.E.2d 16 
(1996). 

Costs Generally. — At common law, costs in 
criminal cases were unknown; therefore, liabil- 

ity for costs in criminal cases is dictated purely 
by statute. State v. Johnson, 124 N.C. App. 462, 
478 S.E.2d 16 (1996). 

Cited in Shore v. Edmisten, 290 N.C. 628, 

22feSt.20 096.¢L97 6), 

380 



$90-95.4 ART. 5. CONTROLLED SUBSTANCES ACT $90-95.6 

§ 90-95.4. Employing or intentionally using minor to com- 
mit a drug law violation. 

(a) Aperson who is at least 18 years old but less than 21 years old who hires 
or intentionally uses a minor to violate G.S. 90-95(a)(1) shall be guilty of a 
felony. An offense under this subsection shall be punishable as follows: 

(1) Ifthe minor was more than 13 years of age, then as a felony that is one 
class more severe than the violation of G.S. 90-95(a)(1) for which the 
minor was hired or intentionally used. 

(2) Ifthe minor was 13 years of age or younger, then as a felony that is two 
classes more severe than the violation of G.S. 90-95(a)(1) for which the 
minor was hired or intentionally used. 

(b) A person 21 years of age or older who hires or intentionally uses a minor 
to violate G.S. 90-95(a)(1) shall be guilty of a felony. An offense under this 
subsection shall be punishable as follows: 

(1) If the minor was more than 13 years of age, then as a felony that is 
three classes more severe than the violation of G.S. 90-95(a)(1) for 
which the minor was hired or intentionally used. 

(2) If the minor was 13 years of age or younger, then as a felony that is 
four classes more severe than the violation of G.S. 90-95(a)(1) for 
which the minor was hired or intentionally used. 

(c) Mistake of Age. — Mistake of age is not a defense to a prosecution under 
this section. 

(d) The term “minor” as used in this section is defined as an individual who 
is less than 18 years of age. (1989 (Reg. Sess., 1990), c. 1081, s. 1; 1998-212, s. 
17.16(f).) 

CASE NOTES 

Acquittal Not a Bar To Use of Sentencing 
Aggravator. — In a case alleging that defen- 
dant had used a 18 year old boy to sell drugs, a 
jury’s acquittal of charges of contributing to the 
delinquency of a minor, G.S. 14-316.1, and 
employing and using a minor to commit a 
controlled substance offense, G.S. 90-95.4, did 
not mean that the jury found there was insuf- 
ficient evidence that the boy was a minor; by 

convicting defendant of conspiracy to sell a 
controlled substance, the jury found that defen- 
dant and the boy were conspirators, and the 
trial court’s consideration as an aggravating 
sentencing factor that defendant involved a 
person under 16 years of age in the commission 
of a crime was proper. State v. Boyd, 162 N.C. 
App. 159, 595 S.E.2d 697 (2004). 

§ 90-95.5. Civil liability — employing a minor to commit a 
drug offense. 

A person 21 years of age or older, who hires, employs, or intentionally uses 
a person under 18 years of age to commit a violation of G.S. 90-95 is liable in 
a civil action for damages for drug addiction proximately caused by the 
violation. The doctrines of contributory negligence and assumption of risk are 
no defense to liability under this section. (1989 (Reg. Sess., 1990), c. 1081, s. 3; 
1998-212, s. 17.16(g).) 

§ 90-95.6. Promoting drug sales by a minor. 

(a) A person who is 21 years of age or older is guilty of promoting drug sales 
by a minor if the person knowingly: 

(1) Entices, forces, encourages, or otherwise facilitates a minor in violat- 
ing G.S. 90-95(a)(1). 

(2) Supervises, supports, advises, or protects the minor in violating G.S. 
90-95(a)(1). 
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(b) Mistake of age is not a defense to a prosecution under this section. 
(c) A violation of this section is a Class D felony. (1998-212, s. 17.16(h).) 

§ 90-95.7. Participating in a drug violation by a minor. 

(a) A person 21 years of age or older who purchases or receives a controlled 
substance from a minor 13 years of age or younger who possesses, sells, or 
delivers the controlled substance in violation of G.S. 90-95(a)(1) is guilty of 
participating in a drug violation of a minor. 

(b) Mistake of age is not a defense to a prosecution under this section. 
(c) A violation of this section is a Class G felony. (1998-212, s. 17.16(h).) 

§ 90-96. Conditional discharge and expunction of records 
for first offense. 

(a) Whenever any person who has not previously been convicted of any 
offense under this Article or under any statute of the United States or any state 
relating to those substances included in Article 5 or 5A of Chapter 90 or to that 
paraphernalia included in Article 5B of Chapter 90 pleads guilty to or is found 
guilty of (i) a misdemeanor under this Article by possessing a controlled 
substance included within Schedules II through VI of this Article or by 
possessing drug paraphernalia as prohibited by G.S. 90-113.21, or (i) a felony 
under G.S. 90-95(a)(3) by possessing less than one gram of cocaine, the court 
may, without entering a judgment of guilt and with the consent of such person, 
defer further proceedings and place him on probation upon such reasonable 
terms and conditions as it may require. Notwithstanding the provisions of G.S. 
15A-1342(c) or any other statute or law, probation may be imposed under this 
section for an offense under this Article for which the prescribed punishment 
includes only a fine. To fulfill the terms and conditions of probation the court 
may allow the defendant to participate in a drug education program approved 
for this purpose by the Department of Health and Human Services. Upon 
violation of a term or condition, the court may enter an adjudication of guilt 
and proceed as otherwise provided. Upon fulfillment of the terms and condi- 
tions, the court shall discharge such person and dismiss the proceedings 
against him. Discharge and dismissal under this section shall be without court 
adjudication of guilt and shall not be deemed a conviction for purposes of this 
section or for purposes of disqualifications or disabilities imposed by law upon 
conviction of a crime including the additional penalties imposed for second or 
subsequent convictions under this Article. Discharge and dismissal under this 
section or G.S. 90-113.14 may occur only once with respect to any person. 
Disposition of a case to determine discharge and dismissal under this section 
at the district court division of the General Court of Justice shall be final for 
the purpose of appeal. Prior to taking any action to discharge and dismiss 
under this section the court shall make a finding that the defendant has no 
record of previous convictions under the “North Carolina Controlled Sub- 
stances Act”, Article 5, Chapter 90, the “North Carolina Toxic Vapors Act”, 
Pas 5A, Chapter 90, or the “Drug Paraphernalia Act”, Article 5B, Chapter 

(al) Upon the first conviction only of any offense included in G.S. 90-95(a)(3) 
or G.S. 90-113.21 and subject to the provisions of this subsection (al), the court 
may place defendant on probation under this section for an offense under this 
Article including an offense for which the prescribed punishment includes only 
a fine. The probation, if imposed, shall be for not less than one year and shall 
contain a minimum condition that the defendant who was found guilty or 
pleads guilty enroll in and successfully complete, within 150 days of the date 
of the imposition of said probation, the program of instruction at the drug 
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education school approved by the Department of Health and Human Services 
pursuant to G.S. 90-96.01. The court may impose probation that does not 
contain a condition that defendant successfully complete the program of 
instruction at a drug education school if: 

(1) There is no drug education school within a reasonable distance of the 
defendant’s residence; or 

(2) There are specific, extenuating circumstances which make it likely 
that defendant will not benefit from the program of instruction. 

The court shall enter such specific findings in the record; provided that in the 
case of subdivision (2) above, such findings shall include the specific, extenu- 
ating circumstances which make it likely that the defendant will not benefit 
from the program of instruction. 

For the purposes of determining whether the conviction is a first conviction 
or whether a person has already had discharge and dismissal, no prior offense 
occurring more than seven years before the date of the current offense shall be 
considered. In addition, convictions for violations of a provision of G.S. 
90-95(a)(1) or 90-95(a)(2) or 90-95(a)(3), or 9O-113.10, or 90-113.11, or 90- 
113.12, or 90-113.21 shall be considered previous convictions. 

Failure to complete successfully an approved program of instruction at a 
drug education school shall constitute grounds to revoke probation and deny 
application for expunction of all recordation of defendant’s arrest, indictment, 
or information, trial, finding of guilty, and dismissal and discharge pursuant to 
this section. For purposes of this subsection, the phrase “failure to complete 
successfully the prescribed program of instruction at a drug education school” 
includes failure to attend scheduled classes without a valid excuse, failure to 
complete the course within 150 days of imposition of probation, willful failure 
to pay the required fee for the course, or any other manner in which the person 
fails to complete the course successfully. The instructor of the course to which 
a person is assigned shall report any failure of a person to complete success- 
fully the program of instruction to the court which imposed probation. Upon 
receipt of the instructor’s report that the person failed to complete the program 
successfully, the court shall revoke probation and/or deny application for 
expunction of all recordation of defendant’s arrest, indictment, or information, 
trial, finding of guilty, and dismissal and discharge pursuant to this section. A 
person may obtain a hearing before the court of original jurisdiction prior to 
revocation of probation or denial of application for expunction. 

This subsection is supplemental and in addition to existing law and shall not 
be construed so as to repeal any existing provision contained in the General 
Statutes of North Carolina. 

(b) Upon the dismissal of such person, and discharge of the proceedings 
against him under subsection (a) of this section, such person, if he were not 
over 21 years of age at the time of the offense, may apply to the court for an 

order to expunge from all official records (other than the confidential file to be 

retained by the Administrative Office of the Courts under subsection (c)) all 

recordation relating to his arrest, indictment or information, trial, finding of 

guilty, and dismissal and discharge pursuant to this section. The applicant 

shall attach to the application the following: 
(1) An affidavit by the applicant that he has been of good behavior during 

the period of probation since the decision to defer further proceedings 

on the offense in question and has not been convicted of any felony, or 

misdemeanor, other than a traffic violation, under the laws of the 
United States or the laws of this State or any other state; 

(2) Verified affidavits by two persons who are not related to the applicant 

or to each other by blood or marriage, that they know the character 

and reputation of the petitioner in the community in which he lives, 
and that his character and reputation are good; 
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(3) Affidavits of the clerk of superior court, chief of police, where appro- 
priate, and sheriff of the county in which the petitioner was convicted, 
and, if different, the county of which the petitioner is a resident, 
showing that the applicant has not been convicted of a felony or 
misdemeanor other than a traffic violation under the laws of this 
State at any time prior to the conviction for the offense in question or 
during the period of probation following the decision to defer further 
proceedings on the offense in question. 

The judge to whom the petition is presented is authorized to call upon a 
probation officer for any additional investigation or verification of the petition- 
er’s conduct during the probationary period deemed desirable. 

If the court determines, after hearing, that such person was dismissed and 
the proceedings against him discharged and that he was not over 21 years of 
age at the time of the offense, it shall enter such order. The effect of such order 
shall be to restore such person in the contemplation of the law to the status he 
occupied before such arrest or indictment or information. No person as to 
whom such order was entered shall be held thereafter under any provision of 
any law to be guilty of perjury or otherwise giving a false statement by reason 
of his failures to recite or acknowledge such arrest, or indictment or informa- 
tion, or trial in response to any inquiry made of him for any purpose. 

The court shall also order that said conviction and the records relating 
thereto be expunged from the records of the court, and direct all law- 
enforcement agencies bearing records of the same to expunge their records of 
the conviction. The clerk shall forward a certified copy of the order to the 
sheriff, chief of police or other arresting agency, as appropriate, and the sheriff, 
chief of police or other arresting agency, as appropriate, shall forward such 
order to the State Bureau of Investigation with a form supplied by the State 
Bureau of Investigation. The State Bureau of Investigation shall forward the 
court order in like manner to the Federal Bureau of Investigation. 

(c) The clerk of superior court in each county in North Carolina shall, as 
soon as practicable after each term of court in his county, file with the 
Administrative Office of the Courts the names of those persons granted a 
conditional discharge under the provisions of this Article, and the Administra- 
tive Office of the Courts shall maintain a confidential file containing the names 
of persons granted conditional discharges. The information contained in the 
file shall be disclosed only to Judges of the General Court of Justice of North 
Carolina for the purpose of ascertaining whether any person charged with an 
offense under this Article has been previously granted a conditional discharge. 

(d) Whenever any person is charged with a misdemeanor under this Article 
by possessing a controlled substance included within Schedules II through VI 
of this Article or a felony under G.S. 90-95(a)(3) by possessing less than one 
gram of cocaine, upon dismissal by the State of the charges against him, upon 
entry of a nolle prosequi, or upon a finding of not guilty or other adjudication 
of innocence, such person may apply to the court for an order to expunge from 
all official records all recordation relating to his arrest, indictment or informa- 
tion, or trial. If the court determines, after hearing that such person was not 
over 21 years of age at the time any of the proceedings against him occurred, 
it shall enter such order. No person as to whom such order has been entered 
shall be held thereafter under any provision of any law to be guilty of perjury 
or otherwise giving a false statement by reason of his failures to recite or 
acknowledge such arrest, or indictment or information, or trial in response to 
any inquiry made of him for any purpose. 

(e) Whenever any person who has not previously been convicted of an 
offense under this Article or under any statute of the United States or any state 
relating to controlled substances included in any schedule of this Article or to 
that paraphernalia included in Article 5B of Chapter 90 pleads guilty to or has 
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been found guilty of (4) a misdemeanor under this Article by possessing a 
controlled substance included within Schedules II through VI of this Article, or 
by possessing drug paraphernalia as prohibited by G.S. 90-113.21, or (11) a 
felony under G.S. 90-95(a)(3) by possessing less than one gram of cocaine, the 
court may, upon application of the person not sooner than 12 months after 
conviction, order cancellation of the judgment of conviction and expunction of 
the records of his arrest, indictment, or information, trial and conviction. A 
conviction in which the judgment of conviction has been canceled and the 
records expunged pursuant to this section shall not be thereafter deemed a 
conviction for purposes of this section or for purposes of disqualifications or 
liabilities imposed by law upon conviction of a crime including the additional 
penalties imposed for second or subsequent convictions of this Article. Cancel- 
lation and expunction under this section may occur only once with respect to 
any person. Disposition of a case under this section at the district court 
division of the General Court of Justice shall be final for the purpose of appeal. 

The granting of an application filed under this section shall cause the issue 
of an order to expunge from all official records (other than the confidential file 
to be retained by the Administrative Office of the Courts under subsection (c)) 
all recordation relating to the petitioner’s arrest, indictment, or information, 
trial, finding of guilty, judgment of conviction, cancellation of the judgment, 
and expunction of records pursuant to this section. 

The judge to whom the petition is presented is authorized to call upon a 
probation officer for additional investigation or verification of the petitioner’s 
conduct since conviction. If the court determines that the petitioner was 
convicted of (i) a misdemeanor under this Article for possessing a controlled 
substance included within Schedules II through VI of this Article, or for 
possessing drug paraphernalia as prohibited in G.S. 90-113.21, or (ii) a felony 
under G.S. 90-95(a)(3) for possession of less than one gram of cocaine, that he 
was not over 21 years of age at the time of the offense, that he has been of good 
behavior since his conviction, that he has successfully completed a drug 
education program approved for this purpose by the Department of Health and 
Human Services, and that he has not been convicted of a felony or misde- 
meanor other than a traffic violation under the laws of this State at any time 
prior to or since the conviction for the offense in question, it shall enter an 
order of expunction of the petitioner’s court record. The effect of such order 
shall be to restore the petitioner in the contemplation of the law to the status 
he occupied before arrest or indictment or information or conviction. No person 
as to whom such order was entered shall be held thereafter under any 

provision of any law to be guilty of perjury or otherwise giving a false 

statement by reason of his failures to recite or acknowledge such arrest, or 

indictment or information, or conviction, or trial in response to any inquiry 

made of him for any purpose. The judge may waive the condition that the 

petitioner attend the drug education school if the judge makes a specific 

finding that there was no drug education school within a reasonable distance 

of the defendant’s residence or that there were specific extenuating circum- 

stances which made it likely that the petitioner would not benefit from the 

program of instruction. 
The court shall also order that all law-enforcement agencies bearing records 

of the conviction and records relating thereto to expunge their records of the 

conviction. The clerk shall forward a certified copy of the order to the sheriff, 

chief of police, or other arresting agency, as appropriate, and the arresting 

agency shall forward the order to the State Bureau of Investigation with a form 

supplied by the State Bureau of Investigation. The State Bureau of Investiga- 

tion shall forward the court order in like manner to the Federal Bureau of 

Investigation. 
The clerk of superior court in each county in North Carolina shall, as soon as 

practicable after each term of court in his county, file with the Administrative 
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Office of the Courts the names of those persons whose judgments of convictions 
have been canceled and expunged under the provisions of this Article, and the 
Administrative Office of the Courts shall maintain a confidential file contain- 
ing the names of persons whose judgments of convictions have been canceled 
and expunged. The information contained in the file shall be disclosed only to 
judges of the General Court of Justice of North Carolina for the purpose of 
ascertaining whether any person charged with an offense under this Article 
has been previously granted cancellation and expunction of a judgment of 
conviction pursuant to the terms of this Article. 

(f) A person who files a petition for expunction of a criminal record under 
this section must pay the clerk of superior court a fee of sixty-five dollars 
($65.00) at the time the petition is filed. Fees collected under this subsection 
shall be deposited in the General Fund. This subsection does not apply to 
petitions filed by an indigent. (1971, c. 919, s. 1; 1973, c. 654, s. 2; c. 1066; 1977, 
Ind sess. cy 1147.8. 11 By 1979, €/431)'ss./3445c7 550" 198 Pic: G228he eee 
Ex. Sess., c. 11, s. 1.1; 1997-443, s. 11A.118(a); 2002-126, s. 29A.5(d).) 

Editor’s Note. — Session Laws 2002-126, s. 
1.2, provides: “This act shall be known as “The 
Current Operations, Capitol Improvements, 
and Finance Act of 2002’.” 

Session Laws 2002-126, s. 31.6 is a severabil- 

ity clause. 
Effect of Amendments. — Session Laws 

2002-126, s. 29A.5(d), effective October 1, 2002, 

and applicable to petitions filed on or after that 
date, added subsection (f). 

Legal Periodicals. — For article, “Prior 

Crimes as Evidence in Present Criminal Tri- 

als,” see 1 Campbell L. Rev. 1 (1979). 

CASE NOTES 

Application and Purpose of Section. — 
This section is applicable only to first offenders 
and is clearly for the purpose of permitting the 
trial court to grant probation under conditions 
favorable to defendant. State v. Cordon, 21 N.C. 

App. 394, 204 S.E.2d 715, cert. denied, 285 N.C. 
592, 206 S.E.2d 864 (1974). 
Conviction for Purposes of Structured 

Sentencing Act. — The defendant’s guilty 
plea followed by probation under the provisions 
of this section was a “conviction” for the pur- 
poses of the Structured Sentencing Act, G.S. 
15A-1340.10 et seq., and thus furnished a legit- 
imate basis for the trial court’s determination 
of defendant’s sentence. State v. Hasty, 133 
N.C. App. 563, 516 S.E.2d 428 (1999). 
When defendant consents to the terms 

of the probation, he abandons his right to 
appeal on the issue of guilt or innocence and 

commits himself to abide by the stipulated 
conditions. State v. Cordon, 21 N.C. App. 394, 
204 S.E.2d 715, cert. denied, 285 N.C. 592, 206 
S.E.2d 864 (1974). 
The benefit of this provision is limited to 

those persons who are not over 21 years of 
age at the time the offense was committed. In 
re Spencer, 140 N.C. App. 776, 538 S.E.2d 236 

(2000). 
A defendant on appeal from an order revok- 

ing probation may not challenge his adjudica- 
tion of guilt. State v. Cordon, 21 N.C. App. 394, 
204 S.E.2d 715, cert. denied, 285 N.C. 592, 206 
S.E.2d 864 (1974). 

Cited in Shore v. Edmisten, 290 N.C. 628, 
227 S.E.2d 553 (1976); Eury v. North Carolina 
Emp. Sec. Comm’n, 115 N.C. App. 590, 446 
S.E.2d 383, cert. denied, 338 N.C. 309; 451 

S.E.2d 635 (1994). 

OPINIONS OF ATTORNEY GENERAL 

“Not Over 21 Years” Means “Until Twen- 
ty-Second Birthday”. — See opinion of Attor- 

ney General to Mr. Harvey D. Johnson, 42 
N.C.A.G. 319 (1973). 

§ 90-96.01. Drug education schools; responsibilities of the 
Department of Health and Human Services; 
fees. 

(a) The Commission for Mental Health, Developmental Disabilities, and 
Substance Abuse Services shall establish standards and guidelines for the 
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curriculum and operation of local drug education programs. The Department 
of Health and Human Services shall oversee the development of a statewide 
system of schools and shall insure that schools are available in all localities of 
the State as soon as is practicable. 

(1) A fee of one hundred fifty dollars ($150.00) shall be paid by all persons 
enrolling in an accredited drug education school established pursuant 
to this section. That fee must be paid to an official designated for that 
purpose and at a time and place specified by the area mental health, 
developmental disabilities, and substance abuse authority providing 
the course of instruction in which the person is enrolled. If the clerk 
of court in the county in which the person is convicted agrees to collect 
the fees, the clerk shall collect all fees for persons convicted in that 
county. The clerk shall pay the fees collected to the area mental 
health, developmental disabilities, and substance abuse authority for 
the catchment area where the clerk is located regardless of the 
location where the defendant attends the drug education school and 
that authority shall distribute the funds in accordance with the rules 
and regulations of the Department. The fee must be paid in full within 
two weeks of the date the person is convicted and before he attends 
any classes, unless the court, upon a showing of reasonable hardship, 
allows the person additional time to pay the fee or allows him to begin 
the course of instruction without paying the fee. If the person 
enrolling in the school demonstrates to the satisfaction of the court 
that ordered him to enroll in the school that he is unable to pay and 
his inability to pay is not willful, the court may excuse him from 
paying the fee. Parents or guardians of persons attending drug 
education school shall be allowed to audit the drug education school 
along with their children or wards at no extra expense. 

(2) The Department of Health and Human Services shall have the 
authority to approve programs to be implemented by area mental 
health, developmental disabilities, and substance abuse authorities. 
Area mental health, developmental disabilities, and substance abuse 
authorities may subcontract for the delivery of drug education pro- 
gram services. The Department shall have the authority to approve 

budgets and contracts with public and private governmental and 
nongovernmental bodies for the operation of such schools. 

(3) Fees collected under this section and retained by the area mental 

health, developmental disabilities, and substance abuse authority 

shall be placed in a nonreverting fund. That fund must be used, as 

necessary, for the operation, evaluation and administration of the 

drug educational schools; excess funds may only be used to fund other 

drug or alcohol programs. The area mental health, developmental 

disabilities, and substance abuse authority shall remit five percent 

(5%) of each fee collected to the Department of Health and Human 

Services on a monthly basis. Fees received by the Department as 

required by this section may only be used in supporting, evaluating, 

and administering drug education schools, and any excess funds will 

revert to the General Fund. 
(4) All fees collected by any area mental health, developmental disabili- 

ties, and substance abuse authority under the authority of this section 

may not be used in any manner to match other State funds or be 

included in any computation for State formula-funded allocations. 

(b) Willful failure to pay the fee is one ground for a finding that a person 

placed on probation or who may make application for expunction of all 

recordation of his arrest or conviction has not successfully completed the 

course. If the court determines the person is unable to pay, he shall not be 
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deemed guilty of a willful failure to pay the fee. (1981, c. 922, s. 8; 1991, c. 636, 
B.L9( bie tc) 1O9Seee 39a eee 1997-443) Srl EAs (as) 

§ 90-96.1. Immunity from prosecution for minors. 

Whenever any person who is not more than 18 years of age, who has not 
previously been convicted of any offense under this Article or under any statute 
of the United States of any state relating to controlled substances included in 
any schedule of this Article, is accused with possessing or distributing a 
controlled substance in violation of G.S. 90-95(a)(1) or 90-95(a)(2) or 90- 
95(a)(3), the court may, upon recommendation of the district attorney, grant 
said person immunity from prosecution for said violation(s) if said person shall 
disclose the identity of the person or persons from whom he obtained the 
controlled substance(s) for which said person is being accused of possessing or 
distributing. (1973, c. 47, s. 2; c. 654, s. 3.) 

CASE NOTES 

Cited in State v. Best, 292 N.C. 294, 233 
S.E.2d 544 (1977): State v. Jones, 358 N.C..473, 
598 S.E.2d 125 (2004). 

§ 90-97. Other penalties. 

Any penalty imposed for violation of this Article shall be in addition to, and 
not in lieu of, any civil or administrative penalty or sanction authorized by law. 
If a violation of this Article is a violation of a federal law or the law of another 
state, a conviction or acquittal under federal law or the law of another state for 
the same act is a bar to prosecution in this State. (1971, c. 919, s. 1.) 

Legal Periodicals. — For article, “Prior 
Crimes as Evidence in Present Criminal Tri- 

als,” see 1 Campbell L. Rev. 1 (1979). 

CASE NOTES 

Cited in State v. Overton, 60 N.C. App. 1, 298 
S.E.2d 695 (1982). 

§ 90-98. Attempt and conspiracy; penalties. 

Except as otherwise provided in this Article, any person who attempts or 
conspires to commit any offense defined in this Article is guilty of an offense 
that is the same class as the offense which was the object of the attempt or 
conspiracy and is punishable as specified for that class of offense and prior 
record or conviction level in Article 81B of Chapter 15A of the General 
mtatutes, (1971, c. 919, s. 1; 1979, c. 760, s. 5; 1997-80; s. 9.) 

CASE NOTES 

Double Jeopardy Violated Where Four 
Conspiracies Were Actually Single Con- 
spiracy. — Where defendant was convicted of 
conspiracy to possess cocaine, conspiracy to 

deliver cocaine, conspiracy to sell cocaine and 
conspiracy to transport cocaine, since the four 

separate conspiracies for which defendant was 

charged were, in fact, only a single conspiracy, 
his conviction for more than that single conspir- 
acy violated his right to be free from double 
jeopardy. State v. Kamtsiklis, 94 N.C. App. 250, 
380 S.E.2d 400, appeal dismissed and cert. 
denied, 325 N.C. 711, 388 S.E.2d 466 (1989). 
Number of Agreements Dictates Number 
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of Conspiracies. — The number of agree- 
ments, not the number of substantive crimes 

nor the number of overt acts, dictates the 

number of conspiracies. Sanderson v. Rice, 777 
F.2d 902 (4th Cir. 1985), cert. denied, 475 U.S. 

1027, 106 S: Ct. 1226, 89 L. Ed. 2d 336 (19386). 
Where there existed only one plot or 

plan, scheme or conspiracy, covering both 
possessing marijuana and manufacturing mar- 
ijuana, the defendant could only be sentenced 
for one count of conspiracy. Sanderson v. Rice, 
777 F.2d 902 (4th Cir. 1985), cert. denied, 475 
Wr 02 7, 106s. Ct. 1226, 89 EL. Hd. 2d 336 

(1986). 
Conspiracy to Sell or Deliver. — Where 

indictment charged defendant with only one 
offense, namely, conspiracy to sell or deliver, 
i.e., transfer, cocaine, and it was clear by its 
verdict that the jury found the defendant guilty 
of this single offense, the verdict was sufficient 
to support the judgment. State v. McLamb, 313 
N.C. 572, 330 S.E.2d 476 (1985). 
Evidence Held to Support Conviction of 

Attempt. — Evidence that defendant was 
given a valid medical prescription entitling her 
to 10 Percocet tablets, a controlled substance 

under State law, and that she presented an 
altered prescription for 40 tablets, but that she 
obtained only one Percocet tablet while pos- 
sessing the altered prescription, would not sup- 
port a conviction under G.S. 90-108(a)(10), but 
would only support a conviction for the attempt 
to obtain a controlled substance by fraud under 
this section. State v. McHenry, 83 N.C. App. 58, 
348 S.E.2d 825 (1986). 
Where the defense of impossibility properly 

applied to bar a conviction under G.S. 90-95, 
and constructive possession was inapplicable 
because there was no evidence as to the actual 
source of the drugs and, although the defen- 
dant had the requisite intent, there was no 

ART. 5. CONTROLLED SUBSTANCES ACT $90-100 

evidence he ever had the capability to exercise 
dominion and control over the original ship- 
ment of drugs, which contained twelve and 
one-half pounds of marijuana hidden inside a 
television set, the court held that an appropri- 
ate alternative charge would have been an 
attempt, pursuant to this section. State v. 
Clark, 137 N.C. App. 90, 527 S.E.2d 319 (2000). 
Evidence Supported Conviction for 

Conspiracy to Possess with Intent to Sell 
or Deliver. — Evidence tending to show that 
defendant had requested acquaintance to pro- 
vide him with one ounce of cocaine, or 28.3 

grams, was sufficient to support the inference 
that defendant intended to deliver or sell the 
cocaine to be obtained for him, so as to support 
a conviction for conspiracy to possess cocaine 
with intent to sell or deliver. State v. Morgan, 
329 N.C. 654, 406 S.E.2d 833 (1991). 
Attempted trafficking was the appropri- 

ate charge for defendant, who did not have 
possession of the requisite amount, but clearly 
intended and attempted to traffic cocaine. State 
v. Shook, 155 N.C. App. 183, 573 S.H.2d 249 
(2002). 
Attempt to traffic in marijuana by pos- 

session is a lesser-included offense of traf- 
ficking in marijuana by possession although 
the penalty for conviction of an attempted con- 
trolled substance offense is the same as the 
penalty for a conviction of the underlying 
crime. State v. Clark, 137 N.C. App. 90, 527 
S.H.2d73 192000): 
Applied in State v. Fleming, 52 N.C. App. 

563, 279 S.E.2d 29 (1981); State v. Jamerson, 

64 N.C. App. 301, 307 S.E.2d 436 (1983); State 
v. Drakeford, 104 N.C. App. 298, 409 8.E.2d 319 

(1991). 
Cited in State v. Cunningham, 108 N.C. App. 

185, 423 S.E.2d 802 (1992); State v. Williamson, 

110 N.C. App. 626, 430 S.E.2d 467 (1993). 

§ 90-99. Republishing of schedules. 

The North Carolina Department of Health and Human Services shall update 

and republish the schedules established by this Article on a semiannual basis 

for two years from January 1, 1972, and thereafter on an annual basis. leak. 

e, 919, s. 1; 1977, c. 667, s. 3; 1997-443, s. 11A.118(a).) 

§ 90-100. Rules. 

The Commission may adopt rules relating to the registration and control of 

the manufacture, distribution, security, and dispensing of controlled sub- 

stances within this State. (1971, c. 919, s. 1; 1977, c. 667, s. 3; 1981, c. 51, s. 9; 

1991, c. 309, s. 2; 1993, c. 384, s. 1.) 

Editor’s Note. — Session Laws 2003-398, s. 

3, provides: “Pursuant to G.S. 90-100, the Com- 

mission for Mental Health, Developmental Dis- 
abilities, and Substance Abuse Services may 
adopt temporary and permanent rules relating 

to the acquisition, possession, and security of 
controlled substances by persons registered un- 
der the provisions of G.S. 90-102.1, as enacted 
by this act. The Department of Health and 
Human Services may adopt temporary and 
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permanent rules relating to the training and provisions of G.S. 90-102.1, as enacted by this 
qualifications for dog handlers and the certifi- act.” 
cation of drug detection dogs subject to the 

CASE NOTES 

Cited in State v. Best, 292 N.C. 294, 233 
S.E.2d 544 (1977). 

§ 90-101. Annual registration and fee to engage in listed 
activities with controlled substances; effect of 
registration; exceptions; waiver; inspection. 

(a) Every person who manufactures, distributes, dispenses, or conducts 
research with any controlled substance within this State or who proposes to 
engage in any of these activities shall annually register with the North 
Carolina Department of Health and Human Services, in accordance with rules 
adopted by the Commission, and shall pay the registration fee set by the 
Commission for the category to which the applicant belongs. An applicant for 
registration shall file an application for registration with the Department of 
Health and Human Services and submit the required fee with the application. 
The categories of applicants and the maximum fee for each category are as 
follows: 

CATEGORY MAXIMUM FEE 
Clinic $150.00 
Hospital 350.00 
Nursing Home 150.00 
Teaching Institution 150.00 
Researcher 150.00 
Analytical Laboratory 150.00 
Dog Handler 150.00 
Distributor 600.00 
Manufacturer 700.00. 

(al) Any physician who prescribes or dispenses Buprenorphine for the 
treatment of opiate dependence shall annually register with the Department, 
in accordance with rules adopted by the Commission. In the application for 
registration under this subsection, the applicant shall document plans to 
ensure that patients are directly engaged or referred to a qualified provider to 
receive counseling and case management, as appropriate, and shall acknowl- 
edge the application of federal confidentiality regulations to patient informa- 
tion. Applicant plans for referral to appropriate services shall be a written 
document and may include either an executed memorandum of agreement, 
contractual arrangement, or linkage agreement with qualified providers. The 
Department shall provide assistance upon request to physicians registered 
under this subsection to identify and establish linkages with qualified provid- 
ers of counseling and case management. The Department shall provide the 
North Carolina Medical Board with any evidence of noncompliance with this 
subsection by a qualified physician prior to taking action to rescind the 
physician’s registration to prescribe or dispense Buprenorphine for the treat- 
ment of opiate dependency. 

(b) Persons registered by the North Carolina Department of Health and 
Human Services under this Article (including research facilities) to manufac- 
ture, distribute, dispense or conduct research with controlled substances may 
possess, manufacture, distribute, dispense or conduct research with those 
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substances to the extent authorized by their registration and in conformity 

with the other provisions of this Article. 
(c) The following persons shall not be required to register and may lawfully 

possess controlled substances under the provisions of this Article: 

(1) An agent, or an employee thereof, of any registered manufacturer, 

distributor, or dispenser of any controlled substance if such agent is 

acting in the usual course of his business or employment; 

(2) The State courier service operated by the Department of Administra- 

tion, a common or contract carrier, or a public warehouseman, or an 

employee thereof, whose possession of any controlled substance is in 

the usual course of his business or employment; 

(3) An ultimate user or a person in possession of any controlled substance 

pursuant to a lawful order of a practitioner; 

(4) Repealed by Session Laws 1977, c. 891, s. 4. 

(5) Any law-enforcement officer acting within the course and scope of 

official duties, or any person employed in an official capacity by, or 

acting as an agent of, any law-enforcement agency or other agency 

charged with enforcing the provisions of this Article when acting 

within the course and scope of official duties; and 

(6) A practitioner, as defined in G.S. 90-87(22)a., who is required to be 

licensed in North Carolina by his respective licensing board. 

(d) The Commission may, by rule, waive the requirement for registration of 

certain classes of manufacturers, distributors, or dispensers if it finds it 

consistent with the public health and safety. 

(e) A separate registration shall be required at each principal place of 

business, research or professional practice where the registrant manufactures, 

distributes, dispenses or uses controlled substances. 

(f) The North Carolina Department of Health and Human Services is 

authorized to inspect the establishment of a registrant, applicant for registra- 

tion, or practitioner in accordance with rules adopted by the Commission. 

(g) Practitioners licensed in North Carolina by their respective licensing 

boards may possess, dispense or administer controlled substances to the extent 

authorized by law and by their boards. 

(h) A physician licensed by the North Carolina Medical Board pursuant to 

Article 1 of this Chapter may possess, dispense or administer tetrahydrocan- 

nabinols in duly constituted pharmaceutical form for human administration 

for treatment purposes pursuant to rules adopted by the Commission. 

(i) A physician licensed by the North Carolina Medical Board pursuant to 

Article 1 of this Chapter may dispense or administer Dronabinol or Nabilone 

as scheduled in G.S. 90-90(5) only as an antiemetic agent in cancer chemo- 

therapy. (1971, c. 919, s. 1; 1978, c. 13858, s. 12; LOC 0016 Crooner 

1o7o cre ld98 1,051.8. 9; 1983; c- 375s 221985 ye04 39 ns. 293.4 G 412, 

s. 13; 1989 (Reg. Sess., 1990), c. 1040, s. 4; 1993, c. 384, s. 2: 1995, c. 94, ss. 26, 

97: 1997-443, s. 11A.118(a); 1997-456, s. 27; 2003-335, s. 1; 2003-398, s. 1.) 

Legal Periodicals. — For survey of 1979 

administrative law, see 58 N.C.L. Rev. 1185 

(1980). 

CASE NOTES 

Applied in State v. Best, 292 N.C. 294, 233 Cited in State v. Tillman, 36 N.C. App. 141, 

S B 2d 544 (1977): State v. Piland,58N.C.App. 242S.E.2d 898 (1978); State v. Rosario, 93 N.C. 

95, 293 S.E.2d 278 (1982). App. 627, 379 S.E.2d 434 (1989). 
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§ 90-102. Additional provisions as to registration. 

(a) The North Carolina Department of Health and Human Services shall 
register an applicant to manufacture or distribute controlled substances 
included in Schedules I through VI of this Article unless it determines that the 
issuance of such registration is inconsistent with the public interest. In 
determining the public interest, the following factors shall be considered: 

(1) Maintenance of effective controls against diversion of any controlled 
substances and any substance compounded therefrom into other than 
legitimate medical, scientific, or industrial channels; 

(2) Compliance with applicable federal, State and local law; 
(3) Prior conviction record of applicant, its agents or employees under 

federal and State laws relating to the manufacture, distribution, or 
dispensing of such substances; 

(4) Past experience in the manufacture of controlled substances, and the 
existence in the establishment or facility of effective controls against 
diversion; and 

(5) Any factor relating to revocation, suspension, or denial of past regis- 
trations, licenses, or applications under this or any other State or 
federal law; 

(6) Such other factors as may be relevant to and consistent with the public 
health and safety. 

(b) Registration granted under subsection (a) of this section shall not entitle 
a registrant to manufacture and distribute controlled substances included in 
Schedule I or II other than those specified in the registration. 

(c) Individual practitioners licensed to dispense and authorized to conduct 
research under federal law with Schedules II through V substances must be 
registered with the North Carolina Department of Health and Human Services 
to conduct such research. 

(d) Manufacturers and distributors registered or licensed under federal law 
to manufacture or distribute controlled substances included in Schedules I 
through VI of this Article are entitled to registration under this Article, but 
this registration is expressly made subject to the provisions of G.S. 90-103. 

(e) The North Carolina Department of Health and Human Services shall 
initially permit persons to register who own or operate any establishment 
engaged in the manufacture, distribution, or dispensing of any substances 
prior to January 1, 1972, and who are registered or licensed by the State. 
(1271) cn 09 5s. 1 1973; 0/11358,8014, 197%. exG6 Gis) a: 1985, 'c. 439; 'ssngy4: 
1997-443, s. 11A.118(a).) 

CASE NOTES 

Cited in State v. Best, 292 N.C. 294, 233 
205441977): 

§ 90-102.1. Registration of persons requiring limited use 
of controlled substances for training purposes 
in certain businesses. 

(a) Definitions. — As used in this Article: 
(1) “Commercial detection service” means any person, firm, association, or 

corporation contracting with another person, firm, association, or 
corporation for a fee or other valuable consideration to place, lease, or 
rent a trained drug detection dog with a dog handler. 

(2) “Dog handler” means a person trained in the handling of drug 
detection dogs, including the care, feeding, and maintenance of drug 
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detection dogs and the procedures necessary to train and control the 

behavior of drug detection dogs. 
(3) “Drug detection dog” means a dog trained to locate controlled sub- 

stances by scent. 
(b) Registration. — A dog handler who is not exempt from registration 

under G.S. 90-101 who intends to use any controlled substance included in 

Schedules I through VI for the limited purpose of the initial training and 

maintenance training of drug detection dogs shall file an application for 

registration with the Department of Health and Human Services and pay the 

applicable fee as provided in G.S. 90-101. 
(c) Prerequisites for Registration. — Upon receipt of an application, the 

Department of Health and Human Services shall conduct a background 

investigation, during the course of which the applicant shall be required to 

show that the applicant meets all the following requirements and qualifica- 

tions: 
(1) That the applicant is at least 21 years of age. 

(2) That the applicant is of good moral character and temperate habits. 

The following shall be prima facie evidence that the applicant does not 

have good moral character or temperate habits: 

a. Conviction of any crime involving the illegal use, possession, sale, 

manufacture, distribution, or transportation of a controlled sub- 

stance, drug, narcotic, or alcoholic beverage; 

b. Conviction of a felony or a crime involving an act of violence; 

c. Conviction of a crime involving unlawful breaking or entering, 

burglary, larceny, or any offense involving moral turpitude; or 

d. A history of addiction to alcohol or a narcotic drug; 

provided that, for purposes of this subsection, conviction means and 

includes the entry of a plea of guilty or no contest or a verdict rendered 

in open court by a judge or jury. 
(3) That the applicant has not been convicted of any felony involving the 

illegal use, possession, sale, manufacture, distribution, or transporta- 

tion of a controlled substance, drug, narcotic, or alcoholic beverage. 

(4) That the applicant has the necessary training, qualifications, and 

experience to demonstrate competency and fitness as a dog handler as 

the Department of Health and Human Services may determine by 

rule for all registrations to be approved by the Department. 

(5) That the applicant affirms in writing that if the application for 

registration is approved, the applicant shall report all dog alerts to, or 

finds of, any controlled substance to a law enforcement agency having 

jurisdiction in the area where the dog alert occurs or where the 

controlled substance is found. 
(d) Criminal Record Check. — The Department of Justice may provide a 

criminal record check to the Department of Health and Human Services for a 

person who has applied for a new or renewal registration. The Department of 

Health and Human Services shall provide to the Department of Justice, along 

with the request, the fingerprints of the applicant, any additional information 

required by the Department of Justice, and a form signed by the applicant 

consenting to the check of the criminal record and to the use of the fingerprints 

and other identifying information required by the State or national reposito- 

ries. The applicant’s fingerprints shall be forwarded to the State Bureau of 

Investigation for a search of the State’s criminal history record file, and the 

State Bureau of Investigation shall forward a set of the fingerprints to the 

Federal Bureau of Investigation for a national criminal history check. The 

Department of Health and Human Services shall keep all information pursu- 

ant to this subsection privileged, in accordance with applicable State law and 

federal guidelines, and the information shall be confidential and shall not be a 

393 



$90-102.1 CH. 90. MEDICINE, ALLIED OCCUPATIONS $90-102.1 

public record under Chapter 132 of the General Statutes. The Department of 
Justice may charge each applicant a fee for conducting the checks of criminal 
history records authorized by this subsection. 

(e) Acquisition of Controlled Substances. — If the application for registra- 
tion is approved, the registrant may lawfully obtain and possess controlled 
substances in the manner and to the extent authorized by the registration, in 
conformity with G.S. 90-105, other provisions of this Article, and rules 
promulgated by the Commission pursuant to G.S. 90-100. 

({) Record Keeping; Physical Security. — Each registrant shall keep records 
and maintain inventories in the manner specified in G.S. 90-104. Registrants 
shall provide effective controls and procedures to guard against theft and 
diversion of controlled substances. Controlled substances shall be stored in a 
securely locked, substantially constructed cabinet, and the storage area shall 
be protected by an alarm system that is continuously monitored by an alarm 
company central station. 

(g) Disclosure of Discovery of Controlled Substances. — A dog handler shall, 
upon a dog alert or finding of a controlled substance, notify the State or local 
law enforcement agency having jurisdiction over the area where the dog alert 
occurs or the controlled substance is found. Before leaving the premises where 
the dog alert occurs or where the controlled substance is found, the dog handler 
shall inform law enforcement of the dog alert or the finding of a controlled 
substance and shall provide all relevant information concerning the dog alert 
or the discovery of the controlled substance. 

(h) Commercial Detection Services; Dog Certification and Client Confiden- 
tiality. — Any drug detection dog utilized in a commercial detection service in 
this State shall first be certified by a canine certification association approved 
by the Department of Health and Human Services. Any person, including a 
nonresident, engaged in providing a commercial detection service in this State 
shall comply with the requirements of subsection (g) of this section regarding 
disclosure of the discovery of controlled substances. Client records of a dog 
handler who provides a commercial detection service for controlled substances 
shall be confidential unless the dog handler is required to report a dog alert or 
finding of a controlled substance in the course of a search, the records are 
lawfully subpoenaed, or the records are obtained by a law enforcement officer 
pursuant to a court order, a search warrant, or an exception to the search 
warrant requirement. 

(1) Notice of Disclosure Requirement. — A dog handler shall provide 
conspicuous written notice to clients at the dog handler’s place of business and 
in the contract for services stating that the dog handler is required by law to 
notify law enforcement of any dog alert or finding of a controlled substance. 
Any person who contracts with a dog handler to provide commercial drug 

detection services shall provide conspicuous written notice to any person 
whose person or property may be subject to search stating that the premises is 
subject to search and that the dog handler is required by law to notify law 
enforcement of any dog alert or finding of a controlled substance. 

(j) The Department of Health and Human Services shall have the power to 
investigate or cause to be investigated any complaints, allegations, or suspi- 
cions of wrongdoing or violations of this section involving individuals regis- 
tered or applying to be registered under this section. The Department or the 
Commission may deny, suspend, or revoke a registration issued under this 
section if it is determined that the applicant or registrant has: 

(1) Made any false statement or given any false information in connection 
with any application for a registration or for the renewal or reinstate- 
ment of a registration. 

(2) Violated any provision of this Article. 
(3) Violated any rule promulgated by the Department of Health and 

Human Services or the Commission for Mental Health, Developmen- 
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tal Disabilities, and Substance Abuse Services pursuant to the au- 
thority contained in this Article. 

(k) This section does not apply to law enforcement agencies, to dog handlers 

and drug detection dogs that are employed or under contract to law enforce- 

ment agencies, or to other persons who are exempt from registration under 

G.S. 90- 101(c)(5). (2003-398, s. 2.) 

Editor’s Note. — Session Laws 2003-398, s. 

3, provides: “Pursuant to G.S. 90-100, the Com- 
mission for Mental Health, Developmental Dis- 
abilities, and Substance Abuse Services may 
adopt temporary and permanent rules relating 
to the acquisition, possession, and security of 
controlled substances by persons registered un- 

by this act. The Department of Health and 
Human Services may adopt temporary and 
permanent rules relating to the training and 
qualifications for dog handlers and the certifi- 
cation of drug detection dogs subject to the 
provisions of G.S. 90-102.1, as enacted by this 

acts 
der the provisions of G.S. 90-102.1, as enacted 

§ 90-103. Revocation or suspension of registration. 

(a) Aregistration under G.S. 90-102 to manufacture, distribute, or dispense 

a controlled substance, may be suspended or revoked by the Commission upon 

a finding that the registrant: 
(1) Has furnished false or fraudulent material information in any appli- 

cation filed under this Article; 

(2) Has been convicted of a felony under any State or federal law relating 

to any controlled substance; or 
(3) Has had his federal registration suspended or revoked to manufacture, 

distribute, or dispense controlled substances. 
(b) The Commission may limit revocation or suspension of a registration to 

the particular controlled substance with respect to which grounds for revoca- 

tion or suspension exist. 
(c) Before denying, suspending, or revoking a registration or refusing a 

renewal of registration, the Commission shall serve upon the applicant or 

registrant an order to show cause why registration should not be denied, 

revoked, or suspended, or why the renewal should not be refused. The order to 

show cause shall contain a statement of the basis therefor and shall call upon 

the applicant or registrant to appear before the Commission at a time and 

place not less than 30 days after the date of service of the order, but in the case 

of a denial or renewal of registration, the show cause order shall be served not 

later than 30 days before the expiration of the registration. These proceedings 

shall be conducted in accordance with rules and regulations of the Commission 

required by Chapter 150B of the General Statutes, and subject to judicial 

review as provided in Chapter 150B of the General Statutes. Such proceedings 

shall be independent of, and not in lieu of, criminal prosecutions or other 

proceedings under this Article or any law of the State. 

(d) The Commission may suspend, without an order to show cause, any 

registration simultaneously with the institutions of proceedings under this 

section, or where renewal of registration is refused if it finds that there is an 

imminent danger to the public health or safety which warrants this action. The 

suspension shall continue in effect until the conclusion of the proceedings, 

including judicial review thereof, unless sooner withdrawn by the Commission 

or dissolved by a court of competent jurisdiction. 

(e) In the event the Commission suspends or revokes a registration granted 

under G.S. 90-102, all controlled substances owned or possessed by the 

registrant pursuant to such registration at the time of suspension or the 

effective date of the revocation order, as the case may be, may in the discretion 

of the Commission be placed under seal. No disposition may be made of 

substances under seal until the time for taking an appeal has elapsed or until 
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all appeals have been concluded unless a court, upon application therefor, 
orders the sale of perishable substances and the deposit of the proceeds of the 
sale with the court. Upon a revocation order becoming final, all such controlled 
substances may be ordered forfeited to the State. 

(f) The Bureau shall promptly be notified of all orders suspending or 
revoking registration: (1971, c. 919, s. 1; 1973,-c., 1331, Su3; W977 clGG Team: 
19ST Cals so 9. LOS %..c 62 ie. 1.) 

§ 90-104. Records of registrants or practitioners. 

Each registrant or practitioner manufacturing, distributing, or dispensing 
controlled substances under this Article shall keep records and maintain 
inventories in conformance with the record-keeping and the inventory require- 
ments of the federal law and shall conform to such rules and regulations as 
may be promulgated by the Commission. (1971, c. 919, s. 1; 1977, c. 667, s. 3; 
LOSI Ge las o.) 

CASE NOTES 

Cited in White v. North Carolina Bd. of 
Pharmacy, 35 N.C. App. 554, 241 S.E.2d 730 
(1978). 

§ 90-105. Order forms. 

Controlled substances included in Schedules I and II of this Article shall be 
distributed only by a registrant or practitioner, pursuant to an order form. 
Compliance with the provisions of the Federal Controlled Substances Act or its 
successor respecting order forms shall be deemed compliance with this section. 
Cho valerc, OVO serie) 

CASE NOTES 

Cited in State v. Best, 292 N.C. 294, 233 
©.Ke2d. 044 (1977). 

§ 90-106. Prescriptions and labeling. 

(a) Except when dispensed directly by a practitioner, other than a pharma- 
cist, to an ultimate user, no controlled substance included in Schedule II of this 
Article may be dispensed without the written prescription of a practitioner. 

(b) In emergency situations, as defined by rule of the Commission, Schedule 
II drugs may be dispensed upon oral prescription of a practitioner, reduced 
promptly to writing and filed by the dispensing agent. Prescriptions shall be 
retained in conformity with the requirements of G.S. 90-104. No prescription 
for a Schedule II substance may be refilled. 

(c) Except when dispensed directly by a practitioner, other than a pharma- 
cist, to an ultimate user, no controlled substance included in Schedules III or 
IV, except paregoric, U.S.P., as provided in G.S. 90-91(e)1, may be dispensed 
without a prescription, and oral prescriptions shall be promptly reduced to 
writing and filed with the dispensing agent. Such prescription may not be filled 
or refilled more than six months after the date thereof or be refilled more than 
five times after the date of the prescription. 

(d) No controlled substance included in Schedule V of this Article or 
paregoric, U.S.P., may be distributed or dispensed other than for a medical 
purpose. 
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(e) No controlled substance included in Schedule VI of this Article may be 

distributed or dispensed other than for scientific or research purposes by 

persons registered under, or permitted by, this Article to engage in scientific or 

research projects. 
(f) No controlled substance shall be dispensed or distributed in this State 

unless such substance shall be in a container clearly labeled in accord with 

regulations lawfully adopted and published by the federal government or the 

Commission. 
(g) When a copy of a prescription for a controlled substance under this 

Article is given as required by G.S. 90-70, such copy shall be plainly marked: 

“Copy — for information only.” Copies of prescriptions for controlled substances 

shall not be filled or refilled. 
(h) A pharmacist dispensing a controlled substance under this Article shall 

enter the date of dispensing and shall write his own signature on the face of the 

prescription pursuant to which such controlled substance was dispensed. 

(i) A manufacturer’s sales representative may distribute a controlled sub- 

stance as a complimentary sample only upon the written request of a 

practitioner. Such request must be made on each distribution and must 

contain the names and addresses of the supplier and the requester and the 

name and quantity of the specific controlled substance requested. The manu- 

facturer shall maintain a record of each such request for a period of two years. 

(HOR tha 1945)1,.1973,.c, 476, sw128 xe; 1358, 6: 15; 1975,.c. 572; 19771. 667, 

smo Iolc. 51,'s: 9.) 

Editor’s Note. — Section 90-70, referred to 
in this section, along with certain other sections 
from Parts 1 and 1A of Article 4 of Chapter 90, 
has been recodified in Article 4A of Chapter 90. 

CASE 

Under subsection (a) a physician may 
lawfully prescribe drugs only through a 
written prescription. State v. Best, 292 N.C. 
294, 233 S.E.2d 544 (1977). 
Where a physician prescribes Schedule 

II controlled drugs, not in the normal 
course of professional practice in this 
State, he is acting unlawfully and in violation 
of subsection (a). State v. Best, 292 N.C. 294, 

233 S.E.2d 544 (1977). 
Legitimate Medical Purpose Standard 

Incorporated into Prescription Require- 
ments of Subsections (a) and (c). — It is 
inconceivable that the legislature would have 
imposed tighter strictures on the dispensing of 

As to the preservation of prescription orders, 
see now G.S. 90-85.26. As to the availability of 

pharmacy records, see now G.S. 90-85.36. 

NOTES 

the less dangerous Schedule V drugs than it 
imposed on the dispensing of the drugs listed in 
Schedules II, III and IV. It is reasonable to 

assume that the legislature intended all con- 

trolled substances to be dispensed only for 

legitimate medical purposes and it felt no need 

specifically to enunciate such a standard for 

Schedules II, III and IV drugs as it had already 

incorporated the legitimate medical purpose 

standard into the prescription requirement of 

subsections (a) and (c). State v. Best, 292 N.C. 

294, 233 S.E.2d 544 (1977). 

Cited in State v. Noll, 88 N.C. App. 753, 364 

Sit.2d0 726 (19838). 

§ 90-107. Prescriptions, stocks, etc., open to inspection by 

officials. 

Prescriptions, order forms and records, required by this Article, and stocks of 

controlled substances included in Schedules I through VI of this Article shall 

be open for inspection only to federal and State officers, whose duty it is to 

enforce the laws of this State or of the United States relating to controlled 

substances included in Schedules I through VI of this Article, and to autho- 

rized employees of the North Carolina Department of Health and Human 

Services. No officer having knowledge by virtue of his office of any such 
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prescription, order, or record shall divulge such knowledge other than to other 
law-enforcement officials or agencies, except in connection with a prosecution 
or proceeding in court or before a licensing board or officer to which prosecution 
or proceeding the person to whom such prescriptions, orders, or records relate 
is & party (197 1..c7919)s.1: 1973, ¢,13584s415:. 19 (aie. 6G Mise onal Oot ea. 
s. 11A.118(a).) 

§ 90-108. Prohibited acts; penalties. 

(a) It shall be unlawful for any person: 
(1) Other than practitioners licensed under Articles 1, 2, 4, 6, 11, 12A of 

this Chapter to represent to any registrant or practitioner who 
manufactures, distributes, or dispenses a controlled substance under 
the provision of this Article that he is a licensed practitioner in order 
to secure or attempt to secure any controlled substance as defined in 
this Article or to in any way impersonate a practitioner for the 
purpose of securing or attempting to secure any drug requiring a 
prescription from a practitioner as listed above and who is licensed by 
this State; 

(2) Who is subject to the requirements of G.S. 90-101 or a practitioner to 
distribute or dispense a controlled substance in violation of G.S. 
90-105 or 90-106; 

(3) Who is a registrant to manufacture, distribute, or dispense a con- 
trolled substance not authorized by his registration to another regis- 
trant or other authorized person; 

(4) To omit, remove, alter, or obliterate a symbol required by the Federal 
Controlled Substances Act or its successor; 

(5) To refuse or fail to make, keep, or furnish any record, notification, 
order form, statement, invoice or information required under this 
Article; 

(6) To refuse any entry into any premises or inspection authorized by this 
Article; 

(7) To knowingly keep or maintain any store, shop, warehouse, dwelling 
house, building, vehicle, boat, aircraft, or any place whatever, which is 
resorted to by persons using controlled substances in violation of this 
Article for the purpose of using such substances, or which is used for 
the keeping or selling of the same in violation of this Article; 

(8) Who is a registrant or a practitioner to distribute a controlled 
substance included in Schedule I or II of this Article in the course of 
his legitimate business, except pursuant to an order form as required 
by G.S. 90-105; 

(9) To use in the course of the manufacture or distribution of a controlled 
substance a registration number which is fictitious, revoked, sus- 
pended, or issued to another person; 

(10) To acquire or obtain possession of a controlled substance by misrep- 
resentation, fraud, forgery, deception, or subterfuge; 

(11) To furnish false or fraudulent material information in, or omit any 
material information from, any application, report, or other document 
required to be kept or filed under this Article, or any record required 
to be kept by this Article; 

(12) To make, distribute, or possess any punch, die, plate, stone, or other 
thing designed to print, imprint, or reproduce the trademark, trade 
name, or other identifying mark, imprint, or device of another or any 
likeness of any of the foregoing upon any drug or container or labeling 
thereof so as to render such drug a counterfeit controlled substance; 

(13) To obtain controlled substances through the use of legal prescriptions 
which have been obtained by the knowing and willful misrepresenta- 
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tion to or by the intentional withholding of information from one or 
more practitioners; 

(14) Who is an employee of a registrant or practitioner and who is 
authorized to possess controlled substances or has access to controlled 
substances by virtue of his employment, to embezzle or fraudulently 
or knowingly and willfully misapply or divert to his own use or other 
unauthorized or illegal use or to take, make away with or secrete, with 
intent to embezzle or fraudulently or knowingly and willfully misap- 
ply or divert to his own use or other unauthorized or illegal use any 
controlled substance which shall have come into his possession or 
under his care. 

(b) Any person who violates this section shall be guilty of a Class 1 
misdemeanor. Provided, that if the criminal pleading alleges that the violation 
was committed intentionally, and upon trial it is specifically found that the 
violation was committed intentionally, such violations shall be a Class I felony. 
A person who violates subdivision (7) of subsection (a) of this section and also 
fortifies the structure, with the intent to impede law enforcement entry, (by 
barricading windows and doors) shall be punished as a Class I felon. (1971, c. 
One 11978), 1358; s:'11; 1979; ce. 760,'ss. 5; 6; 1979, 2nd Sess:, c: 1316, 's. 
ayes bec Go. 6 ile. 179) sl4? 1983, cc. 294,'s. 7; 'c. 773; 1991 (Reg: Sess’, 
TSP wee 4t es. 1719935389, s, 622; 1994; Ex. Sess., c. 24, 's. 14(c).) 

Legal Periodicals. — For note on the pun- 
ishment of physicians under the Controlled 
Substances Act, see 56 N.C.L. Rev. 154 (1978). 

For note, “My Own (Not So) Private Garbage: 
the North Carolina Supreme Court Gives the 

Green Light to Warrantless Police Searches of 
Trash Placed Behind Your House in State v. 
Hauser,” see 31 Wake Forest L. Rev. 1141 

(L996). 

CASE NOTES 

Constitutionality. — The distinction be- 
tween “knowing” and “intentional” in this sec- 
tion is not unconstitutionally vague, because 
this section not only provides adequate warn- 
ings as to the conduct it prohibits, but it also 
gives sufficiently clear guidelines and defini- 
tions for judges and juries to interpret and 
administer it uniformly. State v. Locklear, 84 
N.C. App. 687, 353 S.E.2d 666 (1987). 
When Writing of Prescription by Physi- 

cian Violates Section. — Where a licensed 
physician writes a prescription for a controlled 
substance listed in Schedules II, III, IV or V, 

and that prescription is written outside of the 
normal course of professional practice in North 
Carolina and not for a legitimate medical pur- 
pose, the physician violates this section. State 
v. Best, 292 N.C. 294, 233 S.E.2d 544 (1977). 

G.S. 14-120 is distinguishable from sub- 
division (a)(10) of this section, as G.S. 14- 

120 specifically states that the person violates 
the statute if he publishes or utters a forged 
instrument “knowing the same to be falsely 
forged or counterfeited,” and no such language 
appears in subdivision (a)(10). State v. 
Baynard, 79 N.C. 559, 339 S.E.2d 810 (1986). 

Misdemeanor Offense Under Subdivi- 
sion (a)(10) Does Not Exist. — Because any 
commission of the offense set out in subdivision 

(a)(10) of this section is by definition inten- 
tional, and because subsection (b) of this sec- 

tion provides that intentional violations are 
felonies, a misdemeanor offense under subdivi- 

sion (a)(10) of this section does not exist. State 
y. Church, 73 N.C. App. 645, 327 S.E.2d 33 

(1985), 
Intentional Act. — A person acts intention- 

ally if he desires to cause the consequences of 
his act or believes that the consequences are 
substantially certain to result. State v. Bright, 
78 N.C. App. 239, 337 5.E.2d 87 (1985), cert. 
denied, 315 N.C. 591, 341 S.E.2d 31 (1986). 
Knowledge of Activity. — A person knows 

of an activity if he is aware of a high probability 
of its existence. State v. Bright, 78 N.C. App. 
239, 337 S.E.2d 87 (1985), cert. denied, 315 

NGC 913456 2d 31.1986). 
Knowledge that a prescription is false or 

forged is an essential element of the offense 
under subdivision (a)(10) of this section. State 
v. Baynard, 79 N.C. App. 559, 339 S.E.2d 810 

(1986). 
“Resorted to.” — The General Assembly did 

not intend the words “resorted to,” as used in 

subdivision (a)(7) of this section, to include 
persons who live in the dwelling. State v. Rich, 
87 N.C. App. 380, 361 S.E.2d 321 (1987). 
Maintain means to “bear the expense of’ 
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carry on ... hold or keep in an existing state or 
condition.” As this court noted in State v. Al- 
ston, subdivision (a)(7) of this section “does not 
require residence, but permits conviction if a 
defendant merely keeps or maintains a build- 
ing for the purpose of keeping or selling con- 
trolled substances.” State v. Allen, 102 N.C. 
App. 598, 403 S.E.2d 907 (1991), rev’d on other 
grounds, 332 N.C. 123, 418 S.H.2d 225 (1992). 
Maintaining Dwelling Used for Con- 

trolled Substances. — Evidence showing that 
defendant resided in house in which cocaine 
was found, that she was cooking dinner there, 

and that she possessed cocaine and materials 
related to the use and sale of cocaine was 
sufficient to allow conviction under subdivision 
(a)(7) of this section for maintaining a dwelling 
used for the keeping or selling of controlled 
substances. State v. Rich, 87 N.C. App. 380, 361 
ees boy aN GIES To I7))) 

Evidence of drug activity at a building during 
the time defendant was paying rent for the 
structure was relevant to the charge of main- 
taining a building for the purpose of keeping or 
selling a controlled substance. State v. Alston, 
91 N.C. App. 707, 373 S.E.2d 306 (1988). 

Defendant’s payment of rent for the building 
in which drugs were found, possession of the 
key to a padlock for the front door of the 
building, and evidence that defendant did not 
actually reside at the premises, together with 
the circumstances supporting defendant’s con- 
viction for possession of cocaine, were facts 
sufficient to sustain a conviction under subsec- 
tion (a)(7). State v. Alston, 91 N.C. App. 707, 
373 8.E.2d 306 (1988). 

Evidence was sufficient to support the charge 
of intentionally maintaining a dwelling for the 
purpose of keeping and selling a controlled 
substance where it showed delivery of package 
of cocaine, discovery of other cocaine, cocaine 
grinder, and scales, along with witness’ testi- 
mony concerning defendant’s prior drug deal- 
ing, and the evidence was clearly sufficient to 

support a conviction. State v. Rosario, 93 N.C. 
App. 627, 379 S.E.2d 434, cert. denied, 325 N.C. 
275, 384 S.E.2d 527 (1989). 
Where evidence showed that defendant pro- 

vided financing for the business, a game room, 
operated on the premises in question, an infer- 
ence could be made that the business was in 
another person’s name only because defendant 
was ineligible to receive a liquor license, and 
where clearance had been obtained for defen- 
dant to work in the game room, evidence was 
sufficient to take the issue of whether defen- 
dant kept or maintained the establishment in 

violation of subdivision (a)(7). State v. Thorpe, 

94 N.C. App. 270, 380 S.E.2d 777, cert. denied, 

325 N.C. 276, 384 S.E.2d 528 (1989). 
Where defendant and her husband held title 

to property on which barn was situated, defen- 
dant obtained building permit for the barn, 
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electric power to barn was metered separately 
and defendant paid electric utility bills on barn 
during said time period, question for jury was 
presented as to whether defendant had know- 
ingly “maintained” barn used by her husband 
in marijuana growing operation. State v. Allen, 
102 N.C. App. 598, 403 S.E.2d 907 (1991), rev’d 
on other grounds, 332 N.C. 123, 418 S.E.2d 225 
(1992). 

Evidence was sufficient to support charge 
where defendant possessed a key to a house 
and used it to go in and out of the house, inside 
the master bedroom a letter was found ad- 
dressed to defendant at that address, scales 
and baking soda were located in the kitchen of 
the house, a package of cocaine was addressed 
to defendant and defendant also listed the 
house address as his address after he was 
arrested. State v. Kelly, 120 N.C. App. 821, 463 
m2 81241995); 

Without sufficient evidence that defendant 
was responsible for the premises, the charge of 
knowingly maintaining a place to keep a con- 
trolled substance in violation of G.S. 90- 
108(a)(7) should have been dismissed. State v. 
Harris, 157 N.C. App. 647, 580 S:le2d563 
(2003). 

Factors which may be taken into consider- 
ation in determining whether a person keeps or 
maintains a dwelling under G.S. 90-108(a)(7) 
include ownership of the property, occupancy of 
the property, repairs to the property, payment 
of utilities, payment of repairs, and payment of 
rent; since none of the factors is dispositive, the 
determination will depend on the totality of the 
circumstances. State v. Baldwin, 161 N.C. App. 
382, 588 S.E.2d 497 (2003). 
Maintaining Dwelling — Evidence Held 

Sufficient. — See State v. Mitchell, 104 N.C. 
App. 514, 410 S.E.2d 211 (1991), cert. granted, 
331 N.C. 120, 414 S.E.2d 764 (1992), discretion- 
ary review improvidently granted, 336 N.C. 22, 
442 S.E.2d 24 (1994). 

Sufficient evidence existed to support defen- 
dant’s conviction pursuant to this section. State 
v. Frazier, 142 N.C. App. 361, 542 S.E.2d 682 
(2001). 

Defendant’s motion to dismiss a charge of 
violating G.S. 90-108(a)(7) by knowingly keep- 
ing or maintaining a dwelling house for the 
purpose of keeping or selling a controlled sub- 
stance, was properly denied because there was 
sufficient evidence showing more than tempo- 
rary occupancy where defendant received mail 
at the address for approximately one year, his 
driver’s license showed the address as his home 
address, and his car was registered at the 
address. State v. Baldwin, 161 N.C. App. 382, 
588 S.E.2d 497 (2003). 
Maintaining Dwelling — Evidence Held 

Insufficient. — The evidence was insufficient 
to support a conviction under this section, 
where defendant was seen in and out of the 
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dwelling eight to ten times over the course of 
two to three days; nobody else was seen enter- 
ing the premises during this two to three day 
period of time; men’s clothing was found in one 
closet in the dwelling; a police officer testified 
that he believed the defendant lived there, 
although he offered no basis for that opinion 
and had not checked to see who the dwelling 
was rented to or who paid the utilities and 
telephone bills; but the mother of defendant’s 
three children testified that she rented the 
apartment, that the lease and utilities were in 
her name, that she paid for both rent and 
utilities, and that all the items in the dwelling 
belonged to her. State v. Bowens, 140 N.C. App. 
217, 535 S.E.2d 870 (2000). 

Conviction for intentionally maintaining a 
room for purpose of selling cocaine was re- 
versed where only a small amount of cocaine, 
1.9 grams, was found, and no implement to cut 

the cocaine, no scales to weigh the cocaine, and 
no containers for selling cocaine doses were 
found. State v. Battle, 167 N.C. App. 730, 606 
S.E.2d 418 (2005). 
Continuing Offense Precludes Several 

Violations. — Defendant’s conviction of two 
counts of keeping and maintaining a dwelling 
for the use of a controlled substance in violation 
of this section, where no evidence indicated a 
termination and subsequent resumption of 
drug trafficking, was erroneous and constituted 
double jeopardy. State v. Grady, 136 N.C. App. 
394, 524 S.E.2d 75 (2000). 
Maintaining Vehicle — Evidence Held 

Insufficient. — Where the evidence indicated 
that defendant possessed marijuana while in 
his car, and that on the following day drug 
paraphernalia were found at defendant’s home, 
and authorities found one marijuana cigarette 
in defendant’s car and two marijuana cigarettes 
at defendant’s home, the evidence was insuffi- 
cient to establish that defendant’s vehicle was 
“used for the keeping or selling of” a controlled 
substance. State v. Mitchell, 336 N.C. 22, 442 
S.E.2d 24 (1994). 

Defendant’s motion to dismiss the charge of 
maintaining a vehicle for the purpose of keep- 
ing or selling controlled substances should have 
been granted because the evidence did not 
indicate possession of cocaine in the vehicle 
that occurred over a duration of time, nor was 

there evidence that defendant had used the 
vehicle on a prior occasion to sell cocaine. State 
y.\bane; 163 N.C. App. 495, 594 S.E.2d 107 

(2004). 
Constructive Possession in Vehicle. — If 

a defendant possesses a controlled substance 
while in a vehicle, he is guilty at least of 
possession of a controlled substance. If a vehi- 
cle contains a controlled substance but the 
defendant is not in the vehicle, he may be guilty 
of possession of a controlled substance by oper- . 
ation of the doctrine of constructive possession. 
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State v. Mitchell, 336 N.C. 22, 442 S.H.2d 24 
(1994), 
Maintaining Vehicle Known to Be Used 

in Drug Offenses. — Under this section, 

maintaining a vehicle with knowledge that it is 
resorted to by. persons for the use, keeping or 
selling of controlled substances is a misde- 
meanor, and maintaining a vehicle with the 

intent that it be so used is a Class I felony. State 
Va Bright. 738 NC wAppy 239% 1337 sods. 2de3 7, 
(1985), cert. denied, 315 N.C. 591, 341 S.E.2d 
31 (1986). 
Entrapment. — For discussion of entrap- 

ment as defense to charges brought under this 
section, see State v. Sanders, 95 N.C. App. 56, 
381 S.E.2d 827 (1989). 
Presumption of Forgery. — When a defen- 

dant in possession of a forged prescription for 
narcotics endeavors to obtain narcotics with it 
in violation of this section, a presumption 
arises that he either forged the prescription or 
had knowledge that it was a forgery. State v. 
Fleming, 52° N.C. App. 563, 279 S.E.2d 29 

(1981). 
Pharmacist’s Knowledge of Invalidity of 

Forged Prescription. — In a prosecution of 
defendant for feloniously and intentionally ac- 
quiring possession of a controlled substance in 
violation of subdivision (a)(10) of this section, 

there was no merit to defendant’s contention 
that since pharmacist knew the prescription 
presented by defendant was invalid before fill- 
ing it, defendant did not violate the section, 

since the section prohibits the possession of a 
controlled substance by “misrepresentation, 
fraud, forgery, deception or subterfuge”; and, 
according to the evidence, defendant obtained 
possession of the controlled substance through 
the use of a forged prescription. State v. Lee, 51 
N.C. App: 344,276 §.E.2d 501 1981): 
Indictment Held Sufficient. — Where in- 

dictment charging an offense under subdivision 
(a)(10) of this section alleged that the offense 
was done “intentionally” and used terms imply- 
ing a specific intent to deceive, it did not need to 

specifically allege that the defendant presented 
the false prescription knowing it was false. 
State v. Baynard, 79 N.C. App. 559, 339 S.E.2d 

810 (1986). 
Change of Address Allowed on Indict- 

ment. — The trial court correctly allowed 
State’s amendment to an indictment for keep- 
ing and maintaining a dwelling for the use of a 
controlled substance to correct the address 
from “919 Dollard Town Road” to “929 Dollard 
Town Road.” State v. Grady, 136 N.C. App. 394, 
524 §.E.2d 75 (2000). 
Evidence Held to Support Conviction 

for Attempt. — Evidence that defendant was 
given a valid medical prescription entitling her 
to 10 Percocet tablets, a controlled substance 

under State law, and that she presented an 
altered prescription for 40 tablets, but that she 
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obtained only one Percocet tablet while pos- 
sessing the altered prescription, would not sup- 
port a conviction under subdivision (a)(10) of 
this section, but would only support a convic- 
tion for the attempt to obtain a controlled 
substance by fraud under G.S. 90-98. State v. 

McHenry, 83 N.C. App. 58, 348 S.E.2d 825 

(1986). 
Evidence Held Insufficient. — Where a 

motel room was rented by a person other than 
defendant, who apparently attended a party in 
the motel room and stayed in the room after the 
party had ended, the evidence was insufficient 
to show defendant maintained the room to keep 

controlled substances that were found in the 
room. State v. Kraus, 147 N.C. App. 766, 557 
S.E.2d 144 (2001). 

Conviction for possession of cocaine with in- 
tent to sell was reversed where only a small 

amount of cocaine, 1.9 grams, was found, and 

no implement to cut the cocaine, no scales to 
weigh the cocaine, and no containers for selling 
cocaine doses were found. State v. Battle, 167 

N.C. App. 730, 606 S.E.2d 418 (2005). 
Where Judgment Is Inconsistent with 

Verdict. — Where a verdict is returned con- 
victing a defendant of a misdemeanor, but the 
judgment incorrectly reflects a conviction for a 
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felony, the case must be remanded to correct 
the judgment and make it consistent with the 
verdict. State v. Townsend, 99 N.C. App. 534, 
393 S.E.2d 551 (1990). 
Applied in State v. Booze, 29 N.C. App. 397, 

224 S.E.2d 298 (1976); State v. Austin, 31 N.C. 
App. 20, 228 S.E.2d 507 (1976); State v. Brady, 
147 N.C. App. 755, 557 S.E.2d 148 (2001). 
Cited in Eury v. North Carolina Emp. Sec. 

Comm’n, 115 N.C. App. 590, 446 S.E.2d 383, 
cert. denied, 338 N.C. 309, 451 S.E.2d 635 
(1994); State v. Cooper, 304 N.C. 701, 286 
S.E.2d 102 (1982); State v. Myrick, 60 N.C. App. 
362, 299 S.E.2d 439 (1983); State v. Coffey, 65 
N.C. App. 751, 310 S.E.2d 123 (1984); State v. 
Newcomb, 84 N.C. App. 92, 351 S.E.2d 565 
(1987); State v. Noll, 88 N.C. App. 753, 364 
S.E.2d 726 (1988); United States v. Alston, 717 
F, Supp. 378. (M.D.N.C. 1989), aff'd, 902 62d 
267 (4th Cir. 1990); State v. Beckham, 105 N.C. 
App. 214, 412 S.E.2d 114 (1992); State v. Allen, 
332, N.C..123, 418_8.E.2d 225 (1992) pStateas 
McEachern, 114 N.C. App. 218, 441 S.E.2d 574 
(1994); State v. Hauser, 115 N.C. App. 431, 445 
S.E.2d 73 (1994); State v. Hodge, 118 N.C. App. 
655, 456 S.E.2d 855 (1995); State v. Johnson, 
143 N.C. App. 307, 547 S.E.2d 445 (2001); State 
v. Dickerson, 152 N.C. App. 714, 568 S.B.2d 281 

(2002). 

§ 90-109. Licensing required. 

A facility for drug treatment as defined in G.S. 122C-3(14)b. shall obtain the 
license required by Article 2 of Chapter 122C of the General Statutes 
permitting operation. Subject to rules governing the operation and licensing of 
these facilities set by the Commission for Mental Health, Developmental 
Disabilities, and Substance Abuse Services, the Department of Health and 
Human Services shall be responsible for issuing licenses. These licensing rules 
shall be consistent with the licensing rules adopted under Article 2 of Chapter 
122C of the General Statutes, (1971, c. 919, s. 1; 1973, c. 13861; 1977, ©) 66773: 
oO LOGEC oles Oe oso Cc floes 2. 1985 "C069 S12 Oooo meme 
1997-443, s. 11A.118(a).) 

§ 90-109.1. Treatment. 

(a) A person may request treatment and rehabilitation for drug dependence 
from a practitioner, and such practitioner or employees thereof shall not 
disclose the name of such person to any law-enforcement officer or agency; nor 
shall such information be admissible as evidence in any court, grand jury, or 
administrative proceeding unless authorized by the person seeking treatment. 
A practitioner may undertake the treatment and rehabilitation of such person 
or refer such person to another practitioner for such purpose and under the 
same requirement of confidentiality. 

(b) An individual who requests treatment or rehabilitation for drug depen- 
dence in a program where medical services are to be an integral component of 
his treatment shall be examined and evaluated by a practitioner before 
receiving treatment and rehabilitation services. If a practitioner performs an 
initial examination and evaluation, the practitioner shall prescribe a proper 
course of treatment and medication, if needed. That practitioner may autho- 
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rize another practitioner to provide the prescribed treatment and rehabilita- 
tion services. 

(c) Every practitioner that provides treatment or rehabilitation services to a 
person dependent upon drugs shall periodically as required by the Secretary of 
the North Carolina Department of Health and Human Services commencing 
January 1, 1972, make a statistical report to the Secretary of the North 
Carolina Department of Health and Human Services in such form and manner 
as the Secretary shall prescribe for each such person treated or to whom 
rehabilitation services were provided. The form of the report prescribed shall 
be furnished by the Secretary of the North Carolina Department of Health and 
Human Services. Such report shall include the number of persons treated or to 
whom rehabilitation services were provided; the county of such person’s legal 
residence; the age of such person; the number of such persons treated as 
inpatients and the number treated as outpatients; the number treated who 
had received previous treatment or rehabilitation services; and any other data 
required by the Secretary. If treatment or rehabilitation services are provided 
to a person by a hospital, public agency, or drug treatment facility, such 
hospital, public agency, or drug treatment facility shall coordinate with the 
treating medical practitioner so that statistical reports required in this section 
shall not duplicate one another. The Secretary shall cause all such reports to 
be compiled into periodical reports which shall be a public record. (1971, c. 919, 
sole 1977667, s. 3; 1985, c. 439, s. 5; 1997-443, s. 11A.118(a).) 

§ 90-110. Injunctions. 

(a) The superior court of North Carolina shall have jurisdiction in proceed- 
ings in accordance with the rules of those courts to enjoin violations of this 
Article. 

(b) In case of an alleged violation of an injunction or restraining order issued 
under this section, trial shall, upon demand of the accused, be by a jury in 
accordance with the rules of the superior courts of North Carolina. (1971, c. 
IRS Ls og 

§ 90-111. Cooperative arrangements. 

The North Carolina Department of Health and Human Services and the 
Attorney General of North Carolina shall cooperate with federal and other 
State agencies in discharging their responsibilities concerning traffic in 
controlled substances and in suppressing the abuse of controlled substances. 
To this end, they are authorized to: 

(1) Arrange for the exchange of information between governmental offi- 
cials concerning the use and abuse of controlled substances; 

(2) Coordinate and cooperate in training programs on controlled sub- 
‘stances for law enforcement at the local and State levels; 

(3) Cooperate with the Bureau by establishing a centralized unit which 
will accept, catalogue, file, and collect statistics, including records of 
drug-dependent persons and other controlled substance law offenders 
within the State, and make such information available for federal, 

State, and local law-enforcement purposes. Provided that neither the 

Attorney General of North Carolina, the North Carolina Department 

of Health and Human Services nor any other State officer or agency 

shall be authorized to accept or file, or give out the names or other 

form of personal identification of drug-dependent persons who volun- 

tarily seek treatment or assistance related to their drug dependency. 

(19714 e919, s. 1: 197 Wicn6G Tessie 1997-44308. Ides Bla)? 
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§ 90-112. Forfeitures. 

(a) The following shall be subject to forfeiture: 
(1) All controlled substances which have been manufactured, distributed, 

dispensed, or acquired in violation of the provisions of this Article; 
(2) All money, raw material, products, and equipment of any kind which 

are acquired, used, or intended for use, in selling, purchasing, 
manufacturing, compounding, processing, delivering, importing, or 
exporting a controlled substance in violation of the provisions of this 
Article; 

(3) All property which is used, or intended for use, as a container for 
property described in subdivisions (1) and (2); 

(4) All conveyances, including vehicles, vessels, or aircraft, which are 
used or intended for use to unlawfully conceal, convey, or transport, or 
in any manner to facilitate the unlawful concealment, conveyance, or 
transportation of property described in (1) or (2), except that 
a. No conveyance used by any person as a common carrier in the 

transaction of business as a common carrier shall be forfeited 
under the provisions of this Article unless it shall appear that the 
owner or other person in charge of such conveyance was a 
consenting party or privy to a violation of this Article; 

b. No conveyance shall be forfeited under the provisions of this 
section by reason of any act or omission, committed or omitted 
while such conveyance was unlawfully in the possession of a 
person other than the owner in violation of the criminal laws of 
the United States, or of any state; 

c. No conveyance shall be forfeited unless the violation involved is a 
felony under this Article; 

d. A forfeiture of a conveyance encumbered by a bona fide security 
interest is subject to the interest of the secured party who had no 
knowledge of or consented to the act or omission. 

(5) All books, records, and research, including formulas, microfilm, tapes, 
and data which are used, or intended for use, in violation of this 
Article. 

(b) Any property subject to forfeiture under this Article may be seized by 
any law-enforcement officer upon process issued by any district or superior 
court having jurisdiction over the property except that seizure without such 
process may be made when: 

(1) The seizure is incident to an arrest or a search under a search warrant; 
(2) The property subject to seizure has been the subject of a prior 

judgment in favor of the State in a criminal injunction or forfeiture 
proceeding under this Article. 

(c) Property taken or detained under this section shall not be repleviable, 
but shall be deemed to be in custody of the law-enforcement agency seizing it, 
which may: 

(1) Place the property under seal; or, 
(2) Remove the property to a place designated by it; or, 
(3) Request that the North Carolina Department of Justice take custody 

of the property and remove it to an appropriate location for disposition 
in accordance with law. 

Any property seized by a State, local, or county law enforcement officer shall be 
held in safekeeping as provided in this subsection until an order of disposition 
is properly entered by the judge. 

(d) Whenever property is forfeited under this Article, the law-enforcement 
agency having custody of it may: 

(1) Retain the property for official use; or 
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(2) Sell any forfeited property which is not required to be destroyed by law 
and which is not harmful to the public, provided that the proceeds be 
disposed of for payment of all proper expenses of the proceedings for 
forfeiture and sale including expense of seizure, maintenance of 
custody, advertising, and court costs; or 

(3) Transfer any conveyance including vehicles, vessels, or aircraft which 
are forfeited under the provisions of this Article to the North Carolina 
Department of Justice when, in the discretion of the presiding judge 
and upon application of the North Carolina Department of Justice, 
said conveyance may be of official use to the North Carolina Depart- 
ment of Justice; 

(4) Upon determination by the director of any law-enforcement agency 
that a vehicle, vessel or aircraft transferred pursuant to the provi- 
sions of this Article is of no further use to said agency for use in official 
investigations, such vehicle, vessel or aircraft may be sold as surplus 
property in the same manner as other vehicles owned by the law- 
enforcement agency and the proceeds from such sale after deducting 
the cost of sale shall be paid to the treasurer or proper officer 
authorized to receive fines and forfeitures to be used for the school 
fund of the county in the county in which said vehicle, vessel or 
aircraft was seized; provided, that any vehicle transferred to any 
law-enforcement agency under the provisions of this Article which has 
been modified to increase speed shall be used in the performance of 
official duties only and not for resale, transfer or disposition other 
than as junk. 

(d1) Notwithstanding the provisions of subsection (d), the law-enforcement 
agency having custody of money that is forfeited pursuant to this section shall 
pay it to the treasurer or proper officer authorized to receive fines and 
forfeitures to be used for the school fund of the county in which the money was 
seized. 

(e) All substances included in Schedules I through VI that are possessed, 
transferred, sold, or offered for sale in violation of the provisions of this Article 
shall be deemed contraband and seized and summarily forfeited to the State. 
All substances included in Schedules I through VI of this Article which are 
seized or come into the possession of the State, the owners of which are 
unknown, shall be deemed contraband and summarily forfeited to the State 
according to rules and regulations of the North Carolina Department of 
Justice. 

All species of plants from which controlled substances included in Schedules 

I, II and VI of this Article may be derived, which have been planted or 

cultivated in violation of this Article, or of which the owners or cultivators are 

unknown, or which are wild growths, may be seized and summarily forfeited to 

the State. 
The failure, upon demand by the Attorney General of North Carolina, or his 

duly authorized agent, of the person in occupancy or in control of land or 

premises upon which such species of plants are growing or being stored, to 

produce an appropriate registration, or proof that he is the holder thereof, shall 

constitute authority for the seizure and forfeiture. 
(f) All other property subject to forfeiture under the provisions of this Article 

shall be forfeited as in the case of conveyances used to conceal, convey, or 

transport intoxicating beverages. (1971, c. 919, s. 1; 1973, cc. 447, 542; c. 1446, 

Bat LOGO. a0 2Or6Se1-5) 1989).cx 1 i2.s. 4.) 

Legal Periodicals. — For a survey of 1996 
developments in constitutional law, see 75 
DeGis. Rev. 2252 (1997): 

405 



§90-112 CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-112 

CASE NOTES 

Intent of 1973 Amendment. — The legisla- 
ture intended to expand this section to cover all 
felonies under this Article in which a vehicle 
was used. State v. Mebane, 101 N.C. App. 119, 

398 S.E.2d 672 (1990), overruled on other 

grounds, State v. Pipkins, 337 N.C. 431, 446 

S.E.2d 360 (1994). 
Precedence over RICO. — The criminal 

forfeiture provisions of the Controlled Sub- 
stances Act take precedence over the civil for- 
feiture provisions of the Racketeer Influenced 
and Corrupt Organizations Act (RICO) where 
the possessor of the items seized and subject to 
forfeiture has been validly indicted and awaits 
criminal trial under the Controlled Substances 
Act. State ex rel. Thornburg v. Currency in 
Amount of $52/029'00, 324 "NiCr 276, 3738 
S.E.2d 1 (1989). 

State Forfeiture Proceeding Is Criminal 
And in Personam Proceeding. — A state 
forfeiture proceeding under G.S. 90-112 is crim- 
inal in nature and is an in personam proceed- 

ing. This is consistent with the traditional rules 
that unless otherwise provided, criminal forfei- 
tures are in personam, not in rem, proceedings. 

Federal forfeitures under § 881 are civil in 

nature and are in rem proceedings. United 
States v. Winston-Salem/Forsyth County Bd. of 
Educ., 902 F.2d 267 (4th Cir. 1990). 

State Court Did Not Have Jurisdiction 
to Exclusion of Federal Court. — State 
court seizing property under this section did 
not have jurisdiction to the exclusion of the 
federal district court proceeding under 21 
U.S.C. § 881, because state and federal pro- 
ceedings were not competing in rem proceed- 
ings. United States v. Winston-Salem/Forsyth 
County Bd. of Educ., 902 F.2d 267 (4th Cir. 
1990). 

Subsection (d1) Refers Only to Forfei- 
tures Pursuant to This Section. — The plain 
language of N.C. Const., Art. IX, § 7, limits its 
application to forfeitures resulting from a 
“breach of the penal laws of the State” and 
subsection (d1) of the North Carolina Act refers 
only to forfeitures “pursuant to this section.” 
United States v. Winston-Salem/Forsyth 
County Bd. of Educ., 902 F.2d 267 (4th Cir. 
1990). 

Section Does Not Create Right to Jury 
Trial. — Neither this section nor G.S. 90-112.1 
creates a right to trial by jury. State v. Morris, 
103 N.C. App. 246, 405 S.E.2d 351 (1991). 
When Order of Seizure Must Be Applied 

for. — The plain effect of subsection (b) of this 
section is to circumscribe the authority of law- 
enforcement officers to seize vehicles unless 
they first obtain “process” from a neutral judi- 
cial officer. There is, however, no requirement 
in this section that the officers must apply for 

an order of seizure immediately after they have 
observed the prescribed criminal activity. State 
vy. Hall, .62: NiC» App) 4925, 279: S.Fi2diaie 
appeal dismissed and cert. denied, 304 N.C. 
198, 285 S.E.2d 104 (1981). 
Time Within Which Vehicle May Be 

Seized. — This section does not restrict the 
time within which a vehicle may be seized after 
a violation of the controlled substances law has 
been observed. State v. Hall, 52 N.C. App. 492, 
279 S.E.2d 111, appeal dismissed and cert. 
denied, 304 N.C. 198, 285 S.E.2d 104 (1981). 

To fix a definite time within which officers 
must act to seize a vehicle after they have seen 
an illegal drug transaction might hinder seri- 
ously the effectiveness of large-scale under- 
cover drug investigations in which the officers 
are trying to find the big drug dealers through 
various smaller operators. If a vehicle must be 
seized immediately, or very soon, after the 

commission of a crime, it is likely that the 
detective’s cover would be destroyed, resulting 
in increased danger to that officer if he contin- 
ues to work in the investigation or, if he must 
then drop out of the operation, the waste of his 
special efforts, requiring much training and 
planning, whereby he was enabled to make 
effective contact with those involved in illegal 
drug trafficking. Thus, though a situation may 
arise where the length of time elapsing between 
the commission of a crime and the later issu- 
ance of an order of seizure is too unreasonable 
to be sustained, where process was served 
within a month after the officer saw a violation 
occur, the length of time was not unreasonable. 
State v. Hall, 52 N.C. App. 492, 279 S.E.2d 111, 

appeal dismissed and cert. denied, 304 N.C. 
198, 285 S.E.2d 104 (1981). 
United States May Adopt Seizure Al- 

though Person Who Seized Property Had 
No Authority. — Assuming, without deciding, 
police department violated G.S. 15-11.1(a) by 
transferring cash seized under this section to 
the federal DEA rather than to North Carolina 
Board of Education, the United States may 
adopt a seizure even when the person who 
seized the property had no authority to do so. 
United States v. Winston-Salem/Forsyth 
County Bd. of Educ., 902 F.2d 267 (4th Cir. 
1990): 
Scope of Search of Impounded Vehicle. 

— A search by police officers of a closed medi- 
cine bottle found in defendant’s car exceeded 
the permissible scope of a valid inventory 
search of a lawfully impounded vehicle. State v. 
Hall, 52 N.C. App. 492, 279 S.E.2d 111, appeal 
dismissed and cert. denied, 304 N.C. 198, 285 
S.E.2d 104 (1981). 
Currency was not subject to forfeiture 

under this section solely by virtue of being 
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found in “close proximity” to the controlled 

substance which the defendant was convicted 
of possessing. State v. McKinney, 36 N.C. App. 
614, 244 S.E.2d 455 (1978). 
Where there was no evidence showing that 

$5,900.00 in currency was acquired, used or 
intended for use in violation of subsection (a) of 
this section, except for the fact that defendant 
possessed a large quantity of cash at the time 
that he possessed a large quantity of narcotics, 
the court erred in ordering the forfeiture of 
such money under this section. State v. Teasley, 
82 N.C. App. 150, 346 S.E.2d 227 (1986), cert. 
denied and appeal dismissed, 318 N.C. 701, 351 
S.E.2d 759 (1987). 
Where no evidence was presented at trial to 

indicate that $1,485 in unmarked money was 
linked to a drug transaction rather than to 
defendant’s occasional employment as a welder, 
the portion of an order forfeiting the $1,485 was 
vacated. State v. Fink, 92 N.C. App. 523, 375 
S.E.2d 3038 (1989). 

Trial court erred in ordering the forfeiture of 
currency seized as illicit drug money where 
defendant was not convicted of any crime re- 
lated to the North Carolina Controlled Sub- 
stances Act, G.S. 90-86 et seq., and specifically, 
none of the of the acts described in G.S. 90- 
112(a)(2). State v. Jones, 158 N.C. App. 465, 581 
S.E.2d 107 (2003). 
Where defendant was not found guilty of 

possessing cocaine with the intent to sell 
or deliver, the trial court was precluded from 
declaring that money recovered from defen- 
dant’s person was subject to criminal forfeiture 
under subdivision (a)(2) of this section. State v. 
Johnson, 124 N.C. App. 462, 478 S.E.2d 16 
(1996). 
Defendant’s vehicle was subject to for- 

feiture, where he was found guilty of felonies 
in which the vehicle was used, although he was 
only found guilty of a misdemeanor involving 
violation of using the vehicle. State v. Mebane, 
TONIC wApp. 119; 398 S.H.2d 672. (1990), 
overruled on other grounds, State v. Pipkins, 
go7 NC 5431,446;5:E.2d 360 (1994). 

Husband’s testimony concerning his guilty 
pleas and his use of the defendant’s vehicle 
while carrying a backpack containing proceeds 
from drug transactions were adequate to sup- 
port a finding that the vehicle was used in the 
commission of a felony and that it was subject 
to forfeiture. State v. Honaker, 111 N.C. App. 
216, 431 S.E.2d 869 (1993). 

There is no requirement in G.S. 90-112, re- 
garding the forfeiture of property incident to its 
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connection to a controlled substance offense, for 

a state conviction. State v. Woods, 146 N.C. 
App. 686, 554 S.E.2d 383 (2001), aff'd, 356 N.C. 
121, 564 S.E.2d 881 (2002). 
North Carolina’s forfeiture statute, G.S. 90- 

112, merely requires that the forfeiting party be 
convicted of a crime that is a felony under N.C. 
Gen. Stat. art. 5, ch. 90. State v. Woods, 146 

N.C. App. 686, 554 S.E.2d 383 (2001), aff’d, 356 
N.C. 121, 564 S.H.2d 881 (2002). 

Violation of North Carolina Controlled 
Substances Act Required. — GS. 90- 
112(a)(2) requires that the conviction of the 
property’s owner be related to one of the acts 
described therein, i.e., selling, purchasing, 
manufacturing, compounding, processing, de- 
livering, importing, or exporting a controlled 
substance in violation of the provisions of the 
North Carolina Controlled Substances Act, G.S. 

90-86 et seq., before property is forfeited. State 
v. Jones, 158 N.C. App. 465, 581 S.E.2d 107 
(2003). 
Attorney General Did Not Abuse Discre- 

tion. — Assuming cash of drug dealer was 
subject to forfeiture, Attorney General did not 
abuse his discretion in using the equitable 
sharing provisions of 19 U.S.C. § 1616(a), since 
the police department was not required to re- 
quest the North Carolina Department of Jus- 
tice to take custody of it for disposition under 
State law and since at no time did the State 
seek forfeiture of the cash. United States v. 
Alston, 717 F. Supp. 378 (M.D.N.C. 1989), aff’d 
sub nom. United States v. Winston-Salem/ 
Forsyth County Bd. of Educ., 902 F.2d 267 (4th 
Cir. 1990). 
Where state did not seek forfeiture under 

G.S. 90-112, the U.S. Attorney General did not 
abuse his discretion by continuing the federal 
forfeiture proceeding and by following the eq- 
uitable sharing provisions of 21 U.S.C. 
§ 881(e)(1)(A) and Lg lUneR Che. 
§ 1616a(c)(1)(B)Gi). United States v. Winston- 

Salem/Forsyth County Bd. of Educ., 902 F.2d 
267 (Ath; Cir, 1990). 
Applied in State v. Hill, 153 N.C. App. 716, 

570. 5.6.2d 76812002): 
Cited in State v. Rogers, 28 N.C. App. 110, 

220 S.E.2d 398 (1975); State v. Meyers, 45 N.C. 
App. 672, 263 S.E.2d 835 (1980); State v. 
Triplett; 70° 'N.©) App. 341, 318 °S.B-2d 913 
(1984); State v. Reid, 76 N.C. App. 668, 334 

S.E.2d 235 (1985); State v. Bonds, 120 N.C. 
App. 546, 463 S.E.2d 298 (1995); State v. 
Bishop, 343 N.C. 518, 472 S.E.2d 842 (1996), 
eert.. denied, 519'U.5..1097, 117 S. Ct. 779, 136 
Datds2d (2a199%), 

OPINIONS OF ATTORNEY GENERAL 

Standing of Property Owner to Contest 
Seizure. — Owner of a motor vehicle seized 

under the provisions of this section from a legal 
possessor of such motor vehicle did not have 
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standing to intervene and petition for return of 
his vehicle as he did under the provisions of 
former G.S. 18A-21. Opinion of Attorney Gen- 
eral to Honorable Robert Rouse, 44 N.C.A.G. 
262 (1975). 
Release to Department of Revenue for 

Satisfaction of Excise Taxes. — Money or 
personal property seized on the grounds it is 
subject to forfeiture may not be released with- 
out a court order to the Department of Revenue 
for satisfaction of controlled substance excise 
taxes owed by the property’s owner. See opinion 
of Attorney General to Secretary Janice H. 
Faulkner, — N.C.A.G. — (July 19, 1994). 

When a state or local law enforcement agency 
seizes money or personal property as evidence 
of a state controlled substances law violation or 
on the grounds the property is subject to forfei- 
ture, and subsequently releases it without a 
court order to the Department of Revenue for 
satisfaction of controlled substance excise taxes 
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owed by the property’s owner, the court may not 
order the law enforcement agency which re- 
leases the property to pay into the court substi- 
tute funds of equal value. See opinion of Attor- 
ney General to Secretary Janice H. Faulkner, 
—N.C.A.G. — (July 19, 1994). 

If a state or local law enforcement agency 
deposits funds with the court in substitution for 
money or personal property seized by the 
agency as evidence of a state controlled sub- 
stances law violation or on the grounds it is 
subject to forfeiture, but subsequently releases 
it without a court order to the Department of 
Revenue for satisfaction of controlled substance 
excise taxes owed by the property’s owner, the 
court may not order the substitute funds 
turned over to the owner of the original prop- 
erty or forfeit the substitute funds. See opinion 
of Attorney General to Secretary Janice H. 
Faulkner, — N.C.A.G. — (July 19, 1994). 

§ 90-112.1. Remission or mitigation of forfeitures; posses- 
sion pending trial. 

(a) Whenever, in any proceeding in court for a forfeiture, under G.S. 90-112 
of any conveyance seized for a violation of this Article the court shall have 
exclusive jurisdiction to continue, remit or mitigate the forfeiture. 

(b) In any such proceeding the court shall not allow the claim of any 
claimant for remission or mitigation unless and until he proves (i) that he has 
an interest in such conveyance, as owner or otherwise, which he acquired in 
good faith; (11) that he had no knowledge, or reason to believe, that it was being 
or would be used in the violation of laws of this State relating to controlled 
substances; (iii) that his interest is in an amount in excess or equal to the fair 
market value of such conveyance. 

(c) If the court, in its discretion, allows the remission or mitigation the 
conveyance shall be returned to the claimant; and should there be joint request 
of any two or more claimants, whose claims are allowed, the court shall order 
the return of the conveyance to such of the joint requesting claimants as have 
the prior claim on lien. Such return shall be made only upon payment of all 
expenses incident to the seizure and forfeiture incurred by the State. In all 
other cases the court shall order disposition of such conveyance as provided in 
G.S. 90-112, and after satisfaction of the expenses of the sale, and such claims 
as may be approved by the court, the funds shall be paid to the treasurer or 
proper officer authorized to receive fines and forfeitures to be used for the 
school fund of the county in which said vehicle was seized. 

(d) If the court should determine that the conveyance should be held for 
purposes of evidence, then it may order the vehicle to be held until the case is 
heard] (19 75sec 16015) 

CASE NOTES 

No Right to Jury Trial. — Neither G:S. 
90-112 nor this section creates a right to trial by 
jury. State v. Morris, 103 N.C. App. 246, 405 
S.E.2d 351 (1991). 

Because the statutory right to trial by jury in 
alcohol-related forfeiture cases has been re- 
pealed, there is no right to trial by jury in a 

proceeding for remission of forfeiture under 
this section. State v. Morris, 103 N.C. App. 246, 
405 8.E.2d 351 (1991). 
An action under this section is in the nature 

of an action for replevin and is in essence a civil 
action; as such, the right to a jury trial, if any, 
is governed by N.C. Const., Art. I, § 25, and 
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thus, defendant was not entitled to a trial by 
jury for her remission action. State v. Honaker, 
111 N.C. App. 216, 431 S.E.2d 869 (1993). 
This Section Compared with G.S. 18B- 

504. — A comparison of this section, enacted in 
1975, and G.S. 18B-504 discloses that applica- 
tion of the provisions of G.S. 18B-504 to drug- 
related forfeitures is limited in scope, inasmuch 
as certain provisions in the two statutes cover 
the same substantive question. State v. Morris, 
103 N.C. App. 246, 405 S.E.2d 351 (1991). 
While reference to G.S. 18B-504, pursuant to 

G.S. 90-112(f), is still necessary in drug-related 
forfeiture proceedings to determine (i) when 
forfeiture occurs as to certain drug-related 
property subject to forfeiture and (ii) when an 
innocent person must apply for remission of 
forfeiture, the elements of proof under subsec- 
tion (b) of this section are different from those 
specified in G.S. 18B-504(h) for alcohol-related 
forfeiture. State v. Morris, 103 N.C. App. 246, 
405 S.E.2d 351 (1991). 

Forfeiture may be defeated if claimant 
can show the illegal use occurred without 
his knowledge or consent. State v. Meyers, 
45 N.C. App. 672, 263 S.E.2d 835 (1980). 
Burden is on the claimant to prove to the 

fact-finder “that he had no knowledge, or rea- 
son to believe, that [the vehicle] was being or 
would be used in the violation of laws of this 
State relating to controlled substances.” State 
v. Meyers, 45 N.C. App. 672, 263 S.E.2d 835 
(1980). 
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Claimant is entitled to have fact-finder, 

whether court or jury, determine the es- 
sential issue in a forfeiture proceeding, 
namely, whether his vehicle was being used 
illegally to transport controlled substances 
without his knowledge or consent. State v. 
Meyers, 45 N.C. App. 672, 263 S.E.2d 835 
(1980) (Decided under prior law). 

Good Faith Interest. — Where a claimant’s 
evidence showed he paid for a vehicle, which 
was subsequently seized under drug forfeiture 
provisions, and transferred title to defendant 
only upon condition that defendant reimburse 
him for part of the purchase price and that 
defendant’s failure to make any payments to 
claimant was the sole reason claimant again 

took possession of title, the evidence did not 
support the court’s conclusion that at the time 
of seizure claimant did not have an interest in 
the conveyance acquired in good faith. State v. 
Morris, 103 N.C. App. 246, 405 S.E.2d 351 
(1997). 

History of Forfeiture Laws — Alcohol 
Control. — For a case discussing the history of 
legislation providing for forfeiture of convey- 
ances used to violate alcohol control laws and 
the relation of such laws to drug forfeiture 
statutes, see State v. Morris, 103 N.C. App. 246, 
AQ5*S-Heedaon 1.1991); 

Applied in State v. Bass, 65 N.C. App. 801, 

310 S.E.2d 150 (1984). 

§ 90-113: Repealed by Session Laws 1973, c. 540, s. 7. 

§ 90-113.1. Burden of proof; liabilities. 

(a) It shall not be necessary for the State to negate any exemption or 
exception set forth in this Article in any complaint, information, indictment, or 
other pleading or in any trial, hearing, or other proceeding under this Article, 
and the burden of proof of any such exemption or exception shall be upon the 
person claiming its benefit. 

(b) In the absence of proof that a person is the duly authorized holder of an 
appropriate registration or order form issued under this Article, he shall be 
presumed not to be the holder of such registration or form, and the burden of 
proof shall be upon him to rebut such presumption. 

(c) No liability shall be imposed by virtue of this Article upon any duly 
authorized officer, engaged in the lawful enforcement of this Article. (1971, c. 
O19 6) 1) 

CASE NOTES 

Placing the burden of proving an ex- 
emption or exception on person claiming 
its benefit does not run afoul of constitu- 
tional standards, and the burden of proving 
that defendant possessed or sold and delivered 
a controlled substance is not shifted away from 
the State. State v. McNeil, 47 N.C. App. 30, 266 
S.E.2d 824, cert. denied and appeal dismissed, 

SOTING? 2022 735 2d 306" (1980), cert. 
denied, 450 U.S. 915, 101 S. Ct. 1356, 67 L. Ed. 

2d. 339 (1981). 
Exemption Through Authorization. — 

One may be exempt from State prosecution for 
the possession or the sale or delivery of con- 
trolled substances if that person is authorized 
by the North Carolina Controlled Substances 
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Act to so possess or sell or deliver such sub- 
stances, but proof of such exemption through 
authorization must be provided by the defen- 
dant. State v. McNeil, 47 N.C. App. 30, 266 
S.E.2d 824, cert. denied and appeal dismissed, 
301 (N.@, 102.9275..5-E.2d 3067 C1980). cert. 
denied, 450 U.S. 915, 101S. Ct. 1356, 67 L. Ed. 
2d 339 (1981). 
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Prosecution of Officer’s Agent. — It would 
violate every precept of fair play and funda- 
mental justice to allow a law-enforcement of- 
ficer to benefit from this section’s protection 
and at the same time, prosecute his youthful 
agent, who at his insistence violated the provi- 
sions of the act. State v. Stanley, 288 N.C. 19, 
215 S.E.2d°589 (1975). 

§ 90-113.2. Judicial review. 

All final determinations, findings, and conclusions of the Commission under 
this Article shall be final and conclusive decisions of the matters involved, 
except that any person aggrieved by such decision may obtain review of the 
decision as provided in Chapter 150B of the General Statutes. Findings of fact 
by the Commission, if supported by substantial evidence, shall be conclusive. 
(1971, c. 919 6. 1019/3. 6.4/6, 5. 128: Cal3olise3: 19i1.G 66/520 somo lem 
DeLIS Cw SO ALIS (Cho ea cuia) 

§ 90-113.3. Education and research. 

(a) The North Carolina Department of Public Instruction and the Board of 
Governors of the University of North Carolina are authorized and directed to 
carry out educational programs designed to prevent and deter misuse and 
abuse of controlled substances. In connection with such programs, they are 
authorized to: 

(1) Promote better recognition of the problems of misuse and abuse of 
controlled substances within the regulated industry and among 
interested groups and organizations; 

(2) Assist the regulated industry and interested groups and organizations 
in contributing to the reduction of misuse and abuse of controlled 
substances; and 

(3) Disseminate the results of research on misuse and abuse of controlled 
substances to promote a better public understanding of what prob- 
lems exist and what can be done to combat them. 

(b) The North Carolina Department of Public Instruction and the Board of 
Governors of the University of North Carolina or either of them may enter into 
contracts for educational activities related to controlled substances. 

(c) The North Carolina Department of Health and Human Services is 
authorized and directed to encourage research on misuse and abuse of 
controlled substances. In connection with such research and in furtherance of 
the enforcement of this Article, it is authorized to: 

(1) Establish methods to assess accurately the effects of controlled sub- 
stances and to identify and characterize controlled substances with 
potential for abuse; 

(2) Make studies and undertake programs of research to: 
a. Develop new or improved approaches, techniques, systems, equip- 

ment, and devices to strengthen the enforcement of this Article; 
b. Determine patterns of misuse and abuse of controlled substances 

and the social effect thereof; and 
c. Improve methods for preventing, predicting, understanding, and 

dealing with the misuse and abuse of controlled substances. 
(3) Enter into contracts with other public agencies, any district attorney, 

institutions of higher education, and private organizations or individ- 
uals for the purpose of conducting research, demonstrations, or 
special projects which bear directly on misuse and abuse of controlled 
substances. 
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(d) The North Carolina Department of Health and Human Services may 
enter into contracts for research activities related to controlled substances, and 
the North Carolina Department of Public Instruction and the Board of 
Governors of the University of North Carolina or either of them may enter into 
contracts for educational activities related to controlled substances, without 
performance bonds. 

(e) The North Carolina Department of Health and Human Services may 
authorize persons engaged in research on the use and effects of controlled 
substances to withhold the names and other identifying characteristics of 
persons who are the subjects of such research. Persons who obtain this 
authorization may not be compelled in any State civil, criminal, administra- 
tive, legislative, or other proceeding to identify the subjects of research for 
which such authorization was obtained. 

(f) The North Carolina Department of Health and Human Services may 
authorize persons engaged in research to possess and distribute controlled 
substances in accordance with such restrictions as the authorization may 
impose. Persons who obtain this authorization shall be exempt from State 
prosecution for possession and distribution of controlled substances to the 
extent authorized by the North Carolina Department of Health and Human 
Semicesm boat cy 9197s. lc. 1244 ce 14: 19735. c. 476, s- 128; 1977, c. 667, s. 
3; 1981, c. 218; 1997-443, s. 11A.118(a).) 

CASE NOTES 

Defendant Must Prove Exemption — such exemption through authorization must be 
Through Authorization. — One may be ex- _ provided by the defendant. State v. McNeil, 47 
empt from State prosecution for the possession N.C. App. 30, 266 S.E.2d 824, cert. denied and 
or the sale or delivery of controlled substances appeal dismissed, 301 N.C. 102, 273 S.E.2d 306 
if that person is authorized by the North Caro- (1980), cert. denied, 450 U.S. 915, 101 S. Ct. 
lina Controlled Substances Act to so possess or 1356, 67 L. Ed. 2d 339 (1981). 

sell or deliver such substances, but proof of 

§ 90-113.4: Repealed by Session Laws 1981, c. 500, s. 2. 

§ 90-113.4A: Repealed by Session Laws 1989, c. 784, s. 4, effective with 
respect to acts committed on or after October 1, 1989. 

§ 90-113.5. State Board of Pharmacy, North Carolina De- 
partment of Justice and peace officers to en- 
force Article. 

It is hereby made the duty of the State Board of Pharmacy, its officers, 
agents, inspectors, and representatives, and all peace officers within the State, 
including agents of the North Carolina Department of Justice, and all State’s 
attorneys, to enforce all provisions of this Article, except those specifically 
delegated, and to cooperate with all agencies charged with the enforcement of 
the laws of the United States, of this State, and of all other states, relating to 
controlled substances. The North Carolina Department of Justice is hereby 
authorized to make initial investigation of all violations of this Article, and is 
given original but not exclusive jurisdiction in respect thereto with all other 
law-enforcement officers of the State. (1971, c. 919, s. 1.) 
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CASE NOTES 

Seizure by Drug Enforcement Agency 
Officer Not Improper. — It was not improper 
for state law enforcement officials to allow a 
federal Drug Enforcement Agency officer to 
seize money taken from defendant; the State’s 
failure to present the actual money seized from 

defendant at trial did not prejudice defendant 
because the jury was able to consider substitute 
evidence. State v. Davis, 160 N.C. App. 693, 586 
S.E.2d 804 (2003). 
Applied in State v. Hill, 153 N.C. App. 716, 

570 S.E.2d 768 (2002). 

§ 90-113.6. Payments and advances. 

(a) The Attorney General is authorized to pay any person, from funds 
appropriated for the North Carolina Department of Justice, for information 
concerning a violation of this Article, such sum or sums of money as he may 
find appropriate, without reference to any rewards to which such persons may 
otherwise be entitled by law. 

(b) Moneys expended from appropriations of the North Carolina Depart- 
ment of Justice for the purchase of controlled substances or other substances 
proscribed by this Article which is subsequently recovered shall be reimbursed 
to the current appropriation for the Department. 

(c) The Attorney General is authorized to direct the advance of funds by the 
State Treasurer in connection with the enforcement of this Article. (1971, c. 
919, s. 1.) 

§ 90-113.7. Pending proceedings. 

(a) Prosecutions for any violation of law occurring prior to January 1, 1972, 
shall not be affected by these repealers, or amendments, or abated by reason, 
thereof. 

(b) Civil seizures or forfeitures and injunctive proceedings commenced prior 
to January 1, 1972, shall not be affected by these repealers, or amendments, or 
abated by reason, thereof. 

(c) All administrative proceedings pending on January 1, 1972, shall be 
continued and brought to final determination in accord with laws and 
regulations in effect prior to January 1, 1972. Such drugs placed under control 
prior to January 1, 1972, which are not included within Schedules I through VI 
of ee eee shall automatically be controlled and listed in the appropriate 
schedule. 

(d) The provisions of this Article shall be applicable to violations of law, 
seizures and forfeiture, injunctive proceedings, administrative proceedings, 
and investigations which occur following January 1, 1972. (1971, c. 919, s. 1.) 

CASE NOTES 

Legislative Intent for Prospective Appli- 
cation of Act. — The expressed intent of the 
General Assembly that the provisions of the 
Controlled Substances Act be prospective re- 
lates to the entire act. State v. Kelly, 281 N.C. 
GIS) 1369'S, BE 2dai63) 972). 

The General Assembly intended that the pro- 
visions of the Controlled Substances Act be 
prospective and effective as of Jan. 1, 1972. 
State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 

(1972). 
Effect of the Savings Clause. — The sav- 

ings provision of this section leaves the Nar- 
cotic Drug Act, former G.S. 90-86 to 90-113 of 

this Chapter, continued in full force and effect 
for any offense committed prior to Jan. 1, 1972. 
State v. McIntyre, 281 N.C. 304, 188 S.E.2d 304 

C1972). 
Where the repealing statute contains a sav- 

ings clause as to crimes committed prior to the 
repeal, or as to pending prosecutions, the of- 
fender may be tried and punished under the old 
law. In such case, the crime is punishable under 
the old statute although no prosecution is pend- 
ing at the time the new statute goes into effect. 
State v. Harvey, 281 N.C. 1, 187 S.E.2d 706 
(1972). 

Prior Law Controls as to Prosecution 
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and Punishment for Offenses Committed 
Prior to Jan. 1, 1972. — The law as to 
prosecution and punishment as set forth in 
former Articles 5 and 5A of this Chapter as 
written prior to Jan. 1, 1972, remains in full 
force and effect as to offenses committed prior 
to Jan. 1, 1972. State v. Harvey, 281 N.C. 1, 187 
S.E.2d 706 (1972); State v. Godwin, 13 N.C. 
App. 700, 187 S.E.2d 400, cert. denied, 281 N.C. 
155, 188 S.E.2d 366 (1972); State v. Williams, 
14 N.C. App. 431, 188 S.E.2d 717, cert. denied, 
281 N.C. 627, 190 S.E.2d 473 (1972); State v. 
Lindquist, 14 N.C. App. 361, 188 S.E.2d 686 
(1972). 

For earlier cases indicating that reduction in 
grade of offenses committed prior to Jan. 1, 
1972, inures to the benefit of the defendant, see 
State v. Smith, 13 N.C. App. 5838, 186 S.E.2d 
600, cert. denied, 281 N.C. 157, 187 S.E.2d 586 
(1972); State v. Guy, 138 N.C. App. 637, 186 
S.E.2d 663 (1972). 

ART. 5A. TOXIC VAPORS ACT §90-113.9 

“Prosecution” Defined. — A prosecution 
consists of the series of proceedings had in the 
bringing of an accused person to justice, from 
the time when the formal accusation is made, 
by the filing of an affidavit or a bill of indict- 
ment or information in the criminal court, until 

the proceedings are terminated. This is a cor- 
rect definition of the word “prosecution” and is 
consistent with the legislative intent expressed 
in this section. State v. Harvey, 281 N.C. 1, 187 
».H.2d 7061972). 

“Prosecution” as the word is used in this 
section includes every step in a criminal action, 
from its commencement to its final determina- 

tion by appellate review or until defendant 
begins to serve his sentence without pursuing 
an appeal or until the action is dismissed. State 
v. Godwin, 13 N.C. App. 700, 187 S.E.2d 400, 
cert. denied, 281 N.C. 155, 188 S.E.2d 366 

Cl97 2): 

§ 90-113.8. Continuation of regulations. 

Any orders, rules, and regulations which have been promulgated under any 
law affected by this act [c. 919 of the 1971 Session Laws] and which are in 
effect on the day preceding January 1, 1972, shall continue in effect until 
modified, superseded, or repealed by proper authority. (1971, c. 919, s. 2.) 

ARTICLE 5A. 

North Carolina Toxic Vapors Act. 

§ 90-113.8A. Title. 

This Article shall be known and may be cited as the “North Carolina Toxic 
Wapors acta los lc. 1208.8, 1.) 

CASE NOTES 

Constitutionality. — It is clear to persons 
of ordinary intelligence that they are forbidden 
from smelling, with the intention of getting 
drunk or high, any vapors with the quality of 
causing the proscribed conditions. This is all 
the definition necessary to comply with the 
Constitution. State v. Futrell, 39 N.C. App. 674, 
251 S.E.2d 715 (1979), decided prior to 1979 

§ 90-113.9. Definitions. 

amendments to Article. 
This Article does not create a class so broad 

that the inhaling of steam in sufficient quan- 
tity, the smoking of tobacco, or the smelling of 
perfume could be covered by the statute. State 
v. Futrell, 39 N.C. App. 674, 251 S.H.2d 715 
(1979), decided prior to 1979 amendments to 
Article. 

For purposes of this Article, unless the context requires otherwise, 
(1) “Intoxication” means drunkenness, stupefaction, depression, giddi- 

ness, paralysis, irrational behavior, or other change, distortion, or 
disturbance of the auditory, visual, or mental processes. 

(2) “Commission” means the Commission for Mental Health, Developmen- 
tal Disabilities, and Substance Abuse Services, established under 
Part 4 of Article 3 of Chapter 143B of the General Statutes. (1971, c. 
1208's 131979) c 6H, she 198i sceal sr 107 899a fe. 50967402) 
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§ 90-113.10. Inhaling fumes for purpose of causing intoxi- 

cation. 

It is unlawful for any person to knowingly breathe or inhale any compound, 

liquid, or chemical containing toluol, hexane, trichloroethane, isopropanol, 

methyl isobutyl ketone, methyl] cellosolve acetate, cyclohexanone, or any other 

substance for the purpose of inducing a condition of intoxication. This section 

does not apply to any person using as an inhalant any chemical substance 
pursuant to the direction of a physician or dentist. (1971, c. 1208, s. 1; 1979, c. 
Gf les 2)) 

§ 90-113.11. Possession of substances. 

It is unlawful for any person to possess any compound, liquid, or chemical 

containing toluol, hexane, trichloroethane, isopropanol, methyl isobutyl ke- 

tone, methyl cellosolve acetate, cyclohexanone, or any other substance which 
will induce a condition of intoxication through inhalation for the purpose of 
violating Gio 90113 10" CLO (1, cal208) sel o(o CaGr yoo. 

§ 90-113.12. Sale of substance. 

It is unlawful for any person to sell, offer to sell, deliver, give, or possess with 
the intent to sell, deliver, or give any other person any compound, liquid, or 
chemical containing toluol, hexane, trichloroethane, isopropanol, methyl 
isobutyl ketone, methyl cellosolve acetate, cyclohexanone, or any other sub- 
stance which will induce a condition of intoxication through inhalation if he 
has reasonable cause to suspect that the product sold, offered for sale, given, 
delivered, or possessed with the intent to sell, give, or deliver, will be used for 
the purpose of violating G.S. 90-113.10. (1971, c. 1208, s. 1; 1979, c. 671, s. 4.) 

§ 90-113.13. Violation a misdemeanor. 

Violation of this Article is a Class 1 misdemeanor. (1979, c. 671, s. 5; 1993, c. 
539, s. 623; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 90-113.14. Conditional discharge and expunction of 
records for first offenses. 

(a) Whenever any person who has not previously been convicted of any 
offense under this Article or under any statute of the United States or any state 
relating to those substances included in Article 5 or 5A or 5B of Chapter 90 
pleads guilty to or is found guilty of inhaling or possessing any substance 
having the property of releasing toxic vapors or fumes in violation of Article 5A 
of Chapter 90, the court may, without entering a judgment of guilt and with the 
consent of such person, defer further proceedings and place him on probation 
upon such reasonable terms and conditions as it may require. Notwithstanding 
the provisions of G.S. 15A-1342(c) or any other statute or law, probation may 
be imposed under this section for an offense under this Article for which the 
prescribed punishment includes only a fine. To fulfill the terms and conditions 
of probation the court may allow the defendant to participate in a drug 
education program approved for this purpose by the Department of Health and 
Human Services. Upon violation of a term or condition, the court may enter an 
adjudication of guilt and proceed as otherwise provided. Upon fulfillment of the 
terms and conditions, the court shall discharge such person and dismiss the 
proceedings against him. Discharge and dismissal under this section shall be 
without court adjudication of guilt and shall not be deemed a conviction for 
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purposes of this section or for purposes of disqualifications or disabilities 
imposed by law upon conviction of a crime including the additional penalties 
imposed for second or subsequent convictions. Discharge and dismissal under 
this section or G.S. 90-96 may occur only once with respect to any person. 
Disposition of a case to determine discharge and dismissal under this section 
at the district court division of the General Court of Justice shall be final for 
the purpose of appeal. Prior to taking any action to discharge or dismiss under 
this section the court shall make a finding that the defendant has no record of 
previous convictions under the “North Carolina Toxic Vapors Act”, Article 5A, 
Chapter 90, the “North Carolina Controlled Substances Act”, Article 5, 
Chapter 90, or the “Drug Paraphernalia Act”, Article 5B, Chapter 90. 

(al) Upon the first conviction only of any offense included in G.S. 90-113.10 
or 90-113.11 and subject to the provisions of this subsection (al), the court may 
place defendant on probation under this section for an offense under this 
Article including an offense for which the prescribed punishment includes only 
a fine. The probation, if imposed, shall be for not less than one year and shall 
contain a minimum condition that the defendant who was found guilty or 
pleads guilty enroll in and successfully complete, within 150 days of the date 
of the imposition of said probation, the program of instruction at the drug 
education school approved by the Department of Health and Human Services 
pursuant to G.S. 90-96.01. The court may impose probation that does not 
contain a condition that defendant successfully complete the program of 
instruction at a drug education school if: 

(1) There is no drug education school within a reasonable distance of the 
defendant’s residence; or 

(2) There are specific, extenuating circumstances which make it likely 
that defendant will not benefit from the program of instruction. 

The court shall enter such specific findings in the record; provided that in the 
case of subsection (2) above, such findings shall include the specific, extenu- 
ating circumstances which make it likely that the defendant will not benefit 
from the program of instruction. 

For the purpose of determining whether the conviction is a first conviction or 
whether a person has already had discharge and dismissal, no prior offense 
occurring more than seven years before the date of the current offense shall be 
considered. In addition, convictions for violations of a provision of G.S. 
90-95(a)(1) or 90-95(a)(2) or 90-95(a)(3), or 90-113.10, or 90-113.11, or 90- 
113.12, or 90-113.21 shall be considered previous convictions. 

Failure to complete successfully an approved program of instruction at a 
drug education school shall constitute grounds to revoke probation and deny 
application for expunction of all recordation of defendant’s arrest, indictment, 
or information, trial, finding of guilty, and dismissal and discharge pursuant to 
this section. For purposes of this subsection, the phrase “failure to complete 
successfully the prescribed program of instruction at a drug education school” 
includes failure to attend scheduled classes without a valid excuse, failure to 

complete the course within 150 days of imposition of probation, willful failure 
to pay the required fee for the course, or any other manner in which the person 

fails to complete the course successfully. The instructor of the course to which 

a person is assigned shall report any failure of a person to complete success- 

fully the program of instruction to the court which imposed probation. Upon 

receipt of the instructor’s report that the person failed to complete the program 

successfully, the court shall revoke probation and/or deny application for 

expunction of all recordation of defendant’s arrest, indictment, or information, 

trial, finding of guilty, and dismissal and discharge pursuant to this section. A 

person may obtain a hearing before the court of original jurisdiction prior to 

revocation of probation or denial of application for expunction. 
This subsection is supplemental and in addition to existing law and shall not 

be construed so as to repeal any existing provision contained in the General 

Statutes of North Carolina. 
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(b) Upon the dismissal of such person, and discharge of the proceedings 
against him under subsection (a) of this section, such person, if he were not 
over 21 years of age at the time of the offense, may apply to the court for an 
order to expunge from all official records (other than the confidential file to be 
retained by the Administrative Office of the Courts under subsection (c)) all 
recordation relating to his arrest, indictment or information, trial, finding of 
cuilty, and dismissal and discharge pursuant to this section. The applicant 
shall attach to the application the following: 

(1) An affidavit by the applicant that he has been of good behavior during 
the period of probation since the decision to defer further proceedings 
on the misdemeanor in question and has not been convicted of any 
felony, or misdemeanor, other than a traffic violation, under the laws 
of the United States or the laws of this State or any other state; 

(2) Verified affidavits by two persons who are not related to the applicant 
or to each other by blood or marriage, that they know the character 
and reputation of the petitioner in the community in which he lives, 
and that his character and reputation are good; 

(3) Affidavits of the clerk of superior court, chief of police, where appro- 
priate, and sheriff of the county in which the petitioner was convicted, 
and, if different, the county of which the petitioner is a resident, 
showing that the applicant has not been convicted of a felony or 
misdemeanor other than a traffic violation under the laws of this 
State at any time prior to the conviction for the misdemeanor in 
question or during the period of probation following the decision to 
defer further proceedings on the misdemeanor in question. 

The judge to whom the petition is presented is authorized to call upon a 
probation officer for any additional investigation or verification of the petition- 
er’s conduct during the probationary period deemed desirable. 

If the court determines, after hearing, that such person was dismissed and 
the proceedings against him discharged and that he was not over 21 years of 
age at the time of the offense, it shall enter such order. The effect of such order 
shall be to restore such person in the contemplation of the law to the status he 
occupied before such arrest or indictment or information. No person as to 
whom such order was entered shall be held thereafter under any provision of 
any law to be guilty of perjury or otherwise giving a false statement by reason 
of his failures to recite or acknowledge such arrest, or indictment or informa- 
tion, or trial in response to any inquiry made of him for any purpose. 

The court shall also order that said conviction and the records relating 
thereto be expunged from the records of the court, and direct all law- 
enforcement agencies bearing records of the same to expunge their records of 
the conviction. The clerk shall forward a certified copy of the order to the 
sheriff, chief of police or other arresting agency, as appropriate, and the sheriff, 
chief of police or other arresting agency, as appropriate, shall forward such 
order to the State Bureau of Investigation with a form supplied by the State 
Bureau of Investigation. The State Bureau of Investigation shall forward the 
court order in like manner to the Federal Bureau of Investigation. 

(c) The clerk of superior court in each county in North Carolina shall, as 
soon as practicable after each term of court in his county, file with the 
Commission, the names of all persons convicted under such Articles, together 
with the offense or offenses of which such persons were convicted. The clerk 
shall also file with the Administrative Office of the Courts the names of those 
persons granted a conditional discharge under the provisions of this Article, 
and the Administrative Office of the Court shall maintain a confidential file 
containing the names of persons granted conditional discharges. The informa- 
tion contained in such file shall be disclosed only to judges of the General Court 
of Justice of North Carolina for the purpose of ascertaining whether any person 
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charged with an offense under Article 5 or 5A has been previously granted a 
conditional discharge. 

(d) Whenever any person is charged with a misdemeanor under this Article 
by possessing a controlled substance included within Schedules II through VI 
of this Article, or by possessing drug paraphernalia as prohibited by G.S. 
90-113.21 upon dismissal by the State of the charges against him or upon entry 
of a nolle prosequi or upon a finding of not guilty or other adjudication of 
innocence, such person may apply to the court for an order to expunge from all 
official records all recordation relating to his arrest, indictment, or informa- 
tion, and trial. If the court determines, after hearing that such person was not 
over 21 years of age at the time any of the proceedings against him occurred, 
it shall enter such order. No person as to whom such order has been entered 
shall be held thereafter under any provision of any law to be guilty of perjury 
or otherwise giving a false statement by reason of his failures to recite or 
acknowledge such arrest, or indictment, or information, or trial in response to 
any inquiry made of him for any purpose. 

(e) Whenever any person who has not previously been convicted of an 
offense under this Article or under any statute of the United States or any state 
relating to controlled substances included in any schedule of this Article or to 
that paraphernalia included in Article 5B of Chapter 90 pleads guilty to or has 
been found guilty of a misdemeanor under this Article by possessing a 
controlled substance included within Schedules II through VI of this Article, 
the court may, upon application of the person not sooner than 12 months after 
conviction, order cancellation of the judgment of conviction and expunction of 
the records of his arrest, indictment, or information, trial and conviction. A 
conviction in which the judgment of conviction has been cancelled and the 
records expunged pursuant to this section shall not be thereafter deemed a 
conviction for purposes of this section or for purposes of disqualifications or 
liabilities imposed by law upon conviction of a crime including the additional 
penalties imposed for second or subsequent convictions of this Article. Cancel- 
lation and expunction under this section may occur only once with respect to 
any person. Disposition of a case under this section at the district court 
division of the General Court of Justice shall be final for the purpose of appeal. 

The granting of an application filed under this section shall cause the issue 

of an order to expunge from all official records (other than the confidential file 

to be retained by the Administrative Office of the Courts under subsection (c)) 

all recordation relating to his arrest, indictment, or information, trial, finding 

of guilty, judgment of conviction, cancellation of the judgment, and expunction 

of records pursuant to this section. 
The judge to whom the petition is presented is authorized to call upon a 

probation officer for additional investigation or verification of the petitioner's 

conduct since conviction. If the court determines that the petitioner was 

convicted of a misdemeanor under this Article for possessing a controlled 

substance included within Schedules II through VI of this Article, or for 

possessing drug paraphernalia as prohibited by G.S. 90-113.21, that he was 

not over 21 years of age at the time of the offense, that he has been of good 

behavior since his conviction, that he has successfully completed a drug 

education program approved for this purpose by the Department of Health and 

Human Services, and that he has not been convicted of a felony or misde- 

meanor other than a traffic violation under the laws of this State at any time 

prior to or since the conviction for the misdemeanor in question, it shall enter 

an order of expunction of the petitioner’s court record. The effect of such order 

shall be to restore the petitioner in the contemplation of the law to the status 

he occupied before such arrest or indictment or information or conviction. No 

person as to whom such order was entered shall be held thereafter under any 

provision of any law to be guilty of perjury or otherwise giving a false 
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statement by reason of his failures to recite or acknowledge such arrest, or 
indictment or information, or conviction, or trial in response to any inquiry 
made of him for any purpose. The judge may waive the condition that the 
petitioner attend the drug education school if the judge makes a specific 
finding that there was no drug education school within a reasonable distance 
of the defendant’s residence or that there were specific extenuating circum- 
stances which made it likely that the petitioner would not benefit from the 
program of instruction. 

The court shall also order that all law-enforcement agencies bearing records 
of the conviction and records relating thereto to expunge their records of the 
conviction. The clerk shall forward a certified copy of the order to the sheriff, 
chief of police, or other arresting agency, as appropriate, and the arresting 
agency shall forward the order to the State Bureau of Investigation with a form 
supplied by the State Bureau of Investigation. The State Bureau of Investiga- 
tion shall forward the court order in like manner to the Federal Bureau of 
Investigation. 

The clerk of superior court in each county in North Carolina shall, as soon as 
practicable after each term of court in his county, file with the Administrative 
Office of the Courts the names of those persons whose judgments of convictions 
have been cancelled and expunged under the provisions of this Article, and the 
Administrative Office of the Courts shall maintain a confidential file contain- 
ing the names of persons whose judgments of convictions have been cancelled 
and expunged. The information contained in the file shall be disclosed only to 
judges of the General Court of Justice of North Carolina for the purpose of 
ascertaining whether any person charged with an offense under this Article 
has been previously granted cancellation and expunction of a judgment of 
conviction pursuant to the terms of this Article. (1971, c. 1078; 1975, c. 650, ss. 
3,4; 1977, €. 642, sg 1979 (cr 43 lisse, S24 19S Coolest ico 27 eee 
1997-448, s. 11A.118(a).) 

CASE NOTES 

Destruction of Police’ Investigative Should it be conceded that in extraordinary 
Files. — Except for the possible application of 
this section, there is no statutory authority in 
North Carolina for the destruction of police 
investigative files containing fingerprints and 
photographs of an accused. State v. Bellar, 16 
N.C. App. 339, 192 S.E.2d 86 (1972). 

circumstances a remedy is available to have 
police investigative files destroyed or expunged, 
it would require notice, an opportunity to be 
heard, and findings of fact supporting the ac- 
tion taken. State v. Bellar, 16 N.C. App. 339, 
192 S.E.2d 86 (1972). 

OPINIONS OF ATTORNEY GENERAL 

“Not over 21 Years” Means “Until Twen- 

ty-Second Birthday”. — See opinion of Attor- 
ney General to Mr. Harvey D. Johnson, 42 
N.C.A.G. 319 (1973). 

§§ 90-113.15 through 90-113.19: Reserved for future codification 
purposes. 

ARTICLE 5B. 

Drug Paraphernalia. 

§ 90-113.20. Title. 

This Article shall be known and may be cited as the “North Carolina Drug 
Paraphernalia Act.” (1981, c. 500, s. 1.) 

418 



§90-113.21 ART. 5B. DRUG PARAPHERNALIA §90-113.21 

Legal Periodicals. — For survey of 1981 
criminal law, see 60 N.C.L. Rev. 1289 (1982). 

CASE NOTES 

Cited in State v. Hedgecoe, 106 N.C. App. 
lever .S.H20° 777 (1992): 

§ 90-113.21. General provisions. 

(a) As used in this Article, “drug paraphernalia” means all equipment, 
products and materials of any kind that are used to facilitate, or intended or 
designed to facilitate, violations of the Controlled Substances Act, including 
planting, propagating, cultivating, growing, harvesting, manufacturing, com- 
pounding, converting, producing, processing, preparing, testing, analyzing, 
packaging, repackaging, storing, containing, and concealing controlled sub- 
stances and injecting, ingesting, inhaling, or otherwise introducing controlled 
substances into the human body. “Drug paraphernalia” includes, but is not 
limited to, the following: 

(1) 

(2) 

(3) 

(4) 

(5) 
(6) 

(7) 

(8) 

(9) 

Kits for planting, propagating, cultivating, growing, or harvesting any 
species of plant which is a controlled substance or from which a 
controlled substance can be derived; 
Kits for manufacturing, compounding, converting, producing, process- 
ing, or preparing controlled substances; 
Isomerization devices for increasing the potency of any species of plant 
which is a controlled substance; 
Testing equipment for identifying, or analyzing the strength, effective- 
ness, or purity of controlled substances; 
Scales and balances for weighing or measuring controlled substances; 
Diluents and adulterants, such as quinine, hydrochloride, mannitol, 
mannite, dextrose, and lactose for mixing with controlled substances; 
Separation gins and sifters for removing twigs and seeds from, or 

otherwise cleaning or refining, marijuana; 
Blenders, bowls, containers, spoons, and mixing devices for compound- 

ing controlled substances; 
Capsules, balloons, envelopes and other containers for packaging 

small quantities of controlled substances; 
(10) Containers and other objects for storing or concealing controlled 

substances; 
(11) Hypodermic syringes, needles, and other objects for parenterally 

injecting controlled substances into the body; 
(12) Objects for ingesting, inhaling, or otherwise introducing marijuana, 

cocaine, hashish, or hashish oil into the body, such as: 

a. Metal, wooden, acrylic, glass, stone, plastic, or ceramic pipes with 

or without screens, permanent screens, hashish heads, or punc- 

tured metal bowls; 
. Water pipes; 

. Carburetion tubes and devices; 
. Smoking and carburetion masks; 
. Objects, commonly called roach clips, for holding burning material, 

such as a marijuana cigarette, that has become too small or too 

short to be held in the hand; 
Miniature cocaine spoons and cocaine vials; 

. Chamber pipes; 
. Carburetor pipes; 
Electric pipes; 
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j. Air-driven pipes; 
k. Chillums; 
l. Bongs; 
m. Ice pipes or chillers. 

CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-113.21 

(b) The following, along with all other relevant evidence, may be considered 
in determining whether an object is drug paraphernalia: 

(1) 

(2) 
its use; 
Statements by the owner or anyone in control of the object concerning 

Prior convictions of the owner or other person in control of the object 
for violations of controlled substances law; 

(3) 

(4) 
(5) 
(6) 
(7) 
(8) 

(9) 

Act; 

its use; 
Advertising concerning its use; 

The proximity of the object to a violation of the Controlled Substances 

The proximity of the object to a controlled substance; 
The existence of any residue of a controlled substance on the object; 
The proximity of the object to other drug paraphernalia; 
Instructions provided with the object concerning its use; 
Descriptive materials accompanying the object explaining or depicting 

(10) The manner in which the object is displayed for sale; 
(11) Whether the owner, or anyone in control of the object, is a legitimate 

supplier of like or related items to the community, such as a seller of 
tobacco products or agricultural supplies; 

(12) Possible legitimate uses of the object in the community; 
(13) Expert testimony concerning its use; 
(14) The intent of the owner or other person in control of the object to 

deliver it to persons whom he knows or reasonably should know 
intend to use the object to facilitate violations of the Controlled 
Substances Act. (1981, c. 500, s. 1.) 

CASE NOTES 

“Drug Paraphernalia” Defined. — Term 
“drug paraphernalia” included in statute mak- 
ing it illegal to possess drug paraphernalia was 
not defined in that statute, and, thus, G.S. 

90-113.21 had to be consulted because that 
statutory provision identified items and factors 
to consider when determining whether an item 
amounted to drug paraphernalia. Accordingly, 
defendant had to be apprised of the item that 
the State was claiming was “drug parapherna- 
lia” and since no evidence was presented that 
defendant possessed the item the State defined 
and the State was impermissibly allowed to 
substantially alter the indictment to allege an 
item defined as “drug paraphernalia,” defen- 
dant’s motion to dismiss that part of the indict- 
ment containing the drug paraphernalia charge 
was granted. State v. Moore, 162 N.C. App. 268, 
592 8.E.2d 562 (2004). 

Proof Through Direct and Circumstan- 
tial Evidence. — This section provides for 
proof of “drug paraphernalia” through both 
types of evidence, direct and circumstantial, in 

subsections (a) and (b), respectively. State v. 
Jones, 96 N.C. App. 389, 386 S.E.2d 217 (1989), 
appeal dismissed and cert. denied, 326 N.C. 
366, 389 S.E.2d 809 (1990). 

4 9 a 

Scales. — Where trooper found scales in 
defendant’s truck beside his suitcase, and the 

State also qualified a police officer as an expert 
on drug investigations and introduced his tes- 
timony to show expert testimony concerning 
the scales’ use as a common weighing instru- 
ment for controlled substances, and offered 
other relevant evidence, this circumstantial ev- 

idence was substantial and supported an infer- 
ence that the scales were “drug paraphernalia” 
sufficient for the trial court to submit the issue 
to the jury. State v. Jones, 96 N.C. App. 389, 386 
S.E.2d 217 (1989), appeal dismissed and cert. 
denied, 326 N.C. 366, 389 S.E.2d 809 (1990). 

Police officers had probable cause to 
arrest defendant based on their plain view 
observation of cotton balls and glass tubes 
located in the back seat of her truck, as al- 
though legitimate uses exist for cotton balls 
and glass vials, the experiences of the officers 
and the proximity of the objects to cocaine 
demonstrated that the items were being used 
as drug paraphernalia. United States v. Dixon, 
129 esupp. alls. WIN Ce 1290): 

Cited in State v. Childers, 66 N.C. App. 464, 
311 S.E.2d 384 (1984); State v. Brown, 101 N.C. 
App. 71, 398 S.E.2d 905 (1990); State v. 
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Holmes, 109 N.C. App. 615, 428 S.E.2d 277 
(1993); State v. Harper, 158 N.C. App. 595, 582 

S.E.2d 62 (2003), cert. denied, 357 N.C. 509, 

588 5S.B.2d 372 (2003). 

§ 90-113.22. Possession of drug paraphernalia. 

(a) It is unlawful for any person to knowingly use, or to possess with intent 
to use, drug paraphernalia to plant, propagate, cultivate, grow, harvest, 
manufacture, compound, convert, produce, process, prepare, test, analyze, 
package, repackage, store, contain, or conceal a controlled substance which it 
would be unlawful to possess, or to inject, ingest, inhale, or otherwise introduce 
into the body a controlled substance which it would be unlawful to possess. 

(b) Violation of this section is a Class 1 misdemeanor. (1981, c. 500, s. 1; 
1993, c. 539, s. 624; 1994, Ex. Sess., c. 24, s. 14(c).) 

Legal Periodicals. — For note, “My Own 
(Not So) Private Garbage: the North Carolina 
Supreme Court Gives the Green Light to War- 

rantless Police Searches of Trash Placed Be- 

hind Your House in State v. Hauser,” see 31 

Wake Forest L. Rev. 1141 (1996). 

CASE NOTES 

“Drug Paraphernalia” Not Defined. — 
Term “drug paraphernalia” included in statute 
making it illegal to possess drug paraphernalia 
was not defined in that statute, and, thus, G.S. 

90-113.21 had to be consulted because that 
statutory provision identified items and factors 
to consider when determining whether an item 
amounted to drug paraphernalia. Accordingly, 
defendant had to be apprised of the item that 
the State was claiming was “drug parapherna- 
lia” and since no evidence was presented that 
defendant possessed the item the State defined 
and the State was impermissibly allowed to 
substantially alter the indictment to allege an 
item defined as “drug paraphernalia,” defen- 
dant’s motion to dismiss that part of the indict- 
ment containing the drug paraphernalia charge 
was granted. State v. Moore, 162 N.C. App. 268, 
592 S.E.2d 562 (2004). 
Actual Possession. — A person has actual 

possession when he or she has both the power 
and the intent to control disposition or use. 
State v. McUatrim, 320-N.C. 143, 357°8.E.2d 

636 (1987). 
Constructive possession is sufficient for 

purposes of this section; however, while it is 

not necessary to show that an accused has 
exclusive control of the premises where para- 
phernalia are found, where possession is non- 
exclusive, constructive possession may not be 
inferred without other incriminating circum- 
stances. State v. McLaurin, 320 N.C. 148, 357 

S.E.2d 636 (1987). 
Defendant’s Control Was Insufficiently 

Substantiated. — Where the defendant’s con- 
trol over premises in which paraphernalia were 
found was nonexclusive, and where there was 

no evidence of other incriminating circum- 
stances linking her to those items, the defen- 
dant’s control was insufficiently substantial to 
support a conclusion of her possession of the 
seized paraphernalia. State v. McLaurin, 320 
NC 143 305.620. 630°(198 7), 
Mere possession of a needle and syringe 

failed to establish the crucial element of posses- 
sion of drug paraphernalia with the accompa- 
nying intent necessary to establish a violation 
of this section. State v. Hedgecoe, 106 N.C. App. 
Seta ton. F.2d 11 (1992). 

Police officers had probable cause to 
arrest defendant based on their plain view 
observation of cotton balls and glass tubes 
located in the back seat of her truck, as al- 

though legitimate uses exist for cotton balls 
and glass vials, the experiences of the officers 
and the proximity of the objects to cocaine 
demonstrated that the items were being used 
as drug paraphernalia. United States v. Dixon, 
729 E Supp. 1173 (W.D:N.C. 1990). 

Cited in State v. Childers, 66 N.C. App. 464, 
311 S.E.2d 384 (1984); State v. Muncy, 79 N.C. 
App. 356, 339 S.E.2d 466 (1986); State v. New- 

comb, 84 N.C. App. 92, 351 S.E.2d 565 (1987); 
State v. Hyleman, 89 N.C. App. 424, 366 S.E.2d 
530 (1988); In re Sherrill, 328 N.C. 719, 403 
S.E.2d 255 (1991); State v. Hudson, 103 N.C. 

App. 708, 407 S.E.2d 583 (1991); State v. 
Schirmer, 104 N.C. App. 472, 409 S.E.2d 704 

(1991); State v. Beckham, 105 N.C. App. 214, 

412 S.B.2d 114 (1992); State v. Sullivan, 110 

N.C. App. 779, 431 S.E.2d 502 (1993); State v. 

Hauser, 115 N.C. App. 431, 445 S.E.2d 73 

(1994): State v. Bell, 156 N.C. App. 350, 576 

S.E.2d 695 (2003); State v. Oaks, 163 N.C. App. 
719, 594 S.E.2d 788 (2004). 
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§ 90-113.23. Manufacture or delivery of drug parapherna- 
lia. 

(a) It is unlawful for any person to deliver, possess with intent to deliver, or 
manufacture with intent to deliver, drug paraphernalia knowing that it will be 
used to plant, propagate, cultivate, grow, harvest, manufacture, compound, 
convert, produce, process, prepare, test, analyze, package, repackage, store, 
contain, or conceal a controlled substance which it would be unlawful to 
possess, or that it will be used to inject, ingest, inhale, or otherwise introduce 
into the body a controlled substance which it would be unlawful to possess. 

(b) Delivery, possession with intent to deliver, or manufacture with intent to 
deliver, of each separate and distinct item of drug paraphernalia is a separate 
offense. 

(c) Violation of this section is a Class 1 misdemeanor. However, delivery of 
drug paraphernalia by a person over 18 years of age to someone under 18 years 
of age who is at least three years younger than the defendant shall be 
punishable as a Class I felony. (1981, c. 500, s. 1; c. 903, s. 1; 1993, c. 539, s. 625; 
1994. Hxeisess.1C 22 cu IG) 

§ 90-113.24. Advertisement of drug paraphernalia. 

(a) It is unlawful for any person to purchase or otherwise procure an 
advertisement in any newspaper, magazine, handbill, or other publication, or 
purchase or otherwise procure an advertisement on a billboard, sign, or other 
outdoor display, when he knows that the purpose of the advertisement, in 
whole or in part, is to promote the sale of objects designed or intended for use 
as drug paraphernalia described in this Article. 

(b) Violation of this section is a Class 2 misdemeanor. (1981, c. 500, s. 1; c. 
903.55 Lal 993 mcso3907sO26: 81994 ix. pess., c. 24. 5. 1410s) 

CASE NOTES 

Cited in State v. Hedgecoe, 106 N.C. App. 
157, Alors 2dal Gh 1992), 

§§ 90-113.25 through 90-113.29: Reserved for future codification 
purposes. 

ARTICLE 5C. 

North Carolina Substance Abuse Professional Practice Act. 

§ 90-113.30. Declaration of purpose. 

The North Carolina Substance Abuse Professional Practice Board, estab- 
lished by G.S. 90-113.32, is recognized as the registering, certifying, and 
licensing authority for substance abuse professionals described in this Article 
in order to safeguard the public health, safety, and welfare, to protect the 
public from being harmed by unqualified persons, to assure the highest degree 
of professional care and conduct on the part of credentialed substance abuse 
professionals, to provide for the establishment of standards for the education 
of credentialed substance abuse professionals, and to ensure the availability of 
credentialed substance abuse professional services of high quality to persons in 
need of these services. It is the purpose of this Article to provide for the 
regulation of Board-credentialed persons offering substance abuse counseling 
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services, substance abuse prevention services, or any other substance abuse 
services for which the Board may grant registration, certification, or licensure. 
(1993 (Reg. Sess., 1994), c. 685, s. 1; 1997-492, s. 1; 2005-431, s. 1.) 

Cross References. — As to a civil action 
remedy for persons who are sexually exploited 
by their psychotherapists, see the Psychother- 
apy Patient/Clent Sexual Exploitation Act, 
G.S. 90-21.41 et seq. 

Editor’s Note. — Session Laws 2005-431, s. 
1, rewrote the heading to Article 5C, which 
formerly read: “North Carolina Substance 
Abuse Professionals Certification Act.” 

Session Laws 2005-431, s. 3, provides: “All 
members serving on the North Carolina Sub- 
stance Abuse Professional Practice Board on 
the effective date of this act shall complete their 
current three-year terms. Upon completion of 

bers of the Board shall serve four-year terms 
pursuant to G.S. 90-113.33 [G.S. 90-113.32], as 

enacted in Section 1 of this act.” 

Effect of Amendments. — Session Laws 

2005-431, s. 1, effective September 22, 2005, in 

the first sentence, substituted “Practice” for 

“Certification” “registering, certifying, and h- 
censing” for “certifying” and “credentialed sub- 
stance abuse professionals” for “certified sub- 
stance abuse professionals”, and at the end of 
the last sentence, substituted “registration, cer- 

tification, or licensure” for “certification.” 

Legal Periodicals. — For 1997 legislative 

their terms, newly appointed or elected mem- survey, see 20 Campbell L. Rev. 469. 

§ 90-113.31: Repealed by Session Laws 2005-431, s. 1, effective September 
22, 2005. 

Cross References. — For present defini- 
tions, see G.S. 90-113.31A. 

§ 90-113.31A. Definitions. 

The following definitions shall apply in this Article: 
(1) Applicant. — A person who has initiated a process to become a 

substance abuse professional pursuant to this Article. 
(2) Applicant supervisor. — A person who provides supervision as re- 

quired by the Board to persons applying for registration, certification, 
or licensure as a substance abuse professional pursuant to this 
Article. 

(3) Board. — The North Carolina Substance Abuse Professional Practice 
Board. 

(4) Certified clinical supervisor. — A person certified by the Board to 
practice as a clinical supervisor in accordance with the provisions of 
this Article. 
Certified criminal justice addictions professional. — A person certified 
by the Board to practice as a criminal justice addictions professional 
who, under supervision, provides direct services to clients or offenders 
exhibiting substance abuse disorders and works in a program deter- 
mined by the Board to be involved in a criminal justice setting. 
Certified substance abuse counselor. — A person certified by the Board 
to practice under the supervision of a practice supervisor as a 
substance abuse counselor in accordance with the provisions of this 

Article. 
Certified substance abuse prevention consultant. — A person certified 

by the Board to practice substance abuse prevention in accordance 

with the provisions of this Article. 
Certified substance abuse residential facility director. — A person 

certified by the Board to practice as a substance abuse residential 

facility director in accordance with the provisions of this Article. 

Clinical addictions specialist intern. — A person who successfully 

completes 300 hours of Board-approved supervised practical training 

(5) 

(6) 

(7) 

(8) 

(9) 
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and passes a written examination in pursuit of licensure as a clinical 
addictions specialist. 

(10) Clinical supervisor intern. — A person designated by the Board to 
practice as a clinical supervisor under the supervision of a certified 
clinical supervisor for a period not to exceed three years without a 
showing of good cause in accordance with the provisions of this 
Article. 

(11) Counseling. — The utilization of special skills to assist individuals, 
families, or groups in achieving objectives, including the following: 
a. Exploring a problem and its ramifications. 
b. Examining attitudes and feelings. 
c. Considering alternative solutions. 
d. Decision making. 

(12) Credential. — Any registration, certification, or license issued by the 
Board. 

(13) Credentialing body. — A board that licenses, certifies, registers, or 
otherwise regulates a profession or practice. 

(14) Criminal history. — A history of conviction of a State crime, whether 
a misdemeanor or felony, that bears on an applicant’s fitness for 
licensure to practice substance abuse professional services. The 
crimes include the criminal offenses set forth in any of the following 
Articles of Chapter 14 of the General Statutes: Article 5, Counterfeit- 
ing and Issuing Monetary Substitutes; Article 5A, Endangering Ex- 
ecutive and Legislative Officers; Article 6, Homicide; Article 7A, Rape 
and Other Sex Offenses; Article 8, Assaults; Article 10, Kidnapping 
and Abduction; Article 13, Malicious Injury or Damage by Use of 
Explosive or Incendiary Device or Material; Article 14, Burglary and 
Other Housebreakings; Article 15, Arson and Other Burnings; Article 
16, Larceny; Article 17, Robbery; Article 18, Embezzlement; Article 19, 
False Pretenses and Cheats; Article 19A, Obtaining Property or 
Services by False or Fraudulent Use of Credit Device or Other Means; 
Article 19B, Financial Transaction Card Crime Act; Article 20, 
Frauds; Article 21, Forgery; Article 26, Offenses Against Public 
Morality and Decency; Article 26A, Adult Establishments; Article 27, 
Prostitution; Article 28, Perjury; Article 29, Bribery; Article 31, 
Misconduct in Public Office; Article 35, Offenses Against the Public 
Peace; Article 36A, Riots and Civil Disorders; Article 39, Protection of 
Minors; Article 40, Protection of the Family; Article 59, Public 
Intoxication; and Article 60, Computer-Related Crime. The crimes 
also include possession or sale of drugs in violation of the North 
Carolina Controlled Substances Act in Article 5 of Chapter 90 of the 
General Statutes and alcohol-related offenses including sale to under- 
age persons in violation of G.S. 18B-302 or driving while impaired in 
violation of G.S. 20-138.1 through G.S. 20-1388.5. 

(15) Deemed status. — Recognition by the Board of the credentials offered 
by a professional discipline whereby the individuals certified, li- 
censed, or otherwise recognized by the discipline as having met the 
standards of a clinical addictions specialist may apply individually for 
licensure as a licensed clinical addictions specialist. 

(16) Dual relationship. — A relationship in addition to the professional 
relationship with a person to whom the substance abuse professional 
delivers services in the Twelve Core Functions or the performance 
domains, both as defined in rules adopted by the Board, or as provided 
in a supervisory capacity. These relationships may result in grounds 
for disciplinary action. 

(17) Human services field. — An area of study that focuses on the 
biological, psychological, behavioral, and social aspects of human 
welfare with focus on the direct services designed to improve it. 
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(18) Independent study. — Any course of study that is not traditional 
classroom-based that must be preapproved by the Board or any 
organization that has deemed status with the Board. 

(19) Licensed clinical addictions specialist. — A person licensed by the 
Board to practice as a clinical addictions specialist in accordance with 
the provisions of this Article. 

(20) Practice supervisor. — A certified clinical supervisor, clinical super- 
visor intern, or licensed clinical addictions specialist who provides 
oversight and responsibility in a face-to-face capacity for each certified 
substance abuse counselor or criminal justice addictions professional. 

(21) Prevention. — The reduction, delay, or avoidance of alcohol and of 
other drug use behavior. ‘Prevention’ includes the promotion of 
positive environments and individual strengths that contribute to 
personal health and well-being over an entire life and the develop- 
ment of strategies that encourage individuals, families, and commu- 
nities to take part in assessing and changing their lifestyles and 
environments. 

(22) Professional discipline. — A field of study characterized by the 
technical, educational, and ethical standards of a profession. 

(23) Registrant. — A person who completes all requirements to be 
registered with the Board and is supervised by a certified clinical 
supervisor or clinical supervisor intern. 

(24) Substance abuse counseling. — The assessment, evaluation, and 
provision of counseling and therapeutic service to persons suffering 
from substance abuse or dependency. 

(25) Substance abuse counselor intern. — A person who successfully 
completes 300 hours of Board-approved supervised practical training 
and passes a written examination in pursuit of credentialing as a 
substance abuse counselor. 

(26) Substance abuse professional. — A registrant, certified substance 
abuse counselor, substance abuse counselor intern, certified substance 
abuse prevention consultant, certified clinical supervisor, clinical 
addictions specialist intern, licensed clinical addictions specialist, 
certified substance abuse residential facility director, or certified 
criminal justice addictions professional. (1993 (Reg. Sess., 1994), c. 
685, s. 1; 1997-492, 5.2; 1999-164, s. 1; 1999-456, s. 24; 2001-370, s. 1; 
2005-431, s. 1.) 

Editor’s Note. — Session Laws 2005-431, s. 
5, made this section effective September 22, 
2005. 

§ 90-113.31B. Scope of practice. 

The scope of practice is the use by all substance abuse professionals and 
their ongoing supervisees of principles, methods, and procedures of the Twelve 
Core Functions or performance domains as prescribed by the International 
Certification and Reciprocity Consortium/Alcohol and Other Drug Abuse, 
Incorporated, and as limited by individual credential and supervisory require- 
ments pursuant to this Article. Specifically, the scope of practice for each 
individual defined as a substance abuse professional under G.S. 90-113.31A is 
as follows: 

(1) The practice of a certified substance abuse counselor consists of the 

Twelve Core Functions, including screening, intake, orientation, as- 

sessment, treatment planning, counseling, case management, crisis 
intervention, client education, report and record keeping, consultation 
with other professionals in regard to client treatment and services, 
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and referral to treat addictive disorder or disease and help prevent 
relapse. 

(2) The practice of a certified substance abuse prevention consultant is 
based on knowledge in the performance domains to prevent or reduce 
the conditions that place individuals at increased risk of developing 
addictive disorder or disease and help prevent relapse. 

(3) The practice of a certified clinical supervisor is based on knowledge in 
the performance domains to supervise substance abuse professionals 
who work to treat, prevent, or reduce the conditions that place 
individuals at risk of developing addictive disorder or disease and 
help prevent relapse. 

(4) The practice of a licensed clinical addictions specialist may be inde- 
pendent and consists of the Twelve Core Functions, including screen- 
ing, intake, orientation, assessment, treatment planning, counseling, 
case management, crisis intervention, client education, report and 
record keeping, consultation with other professionals in regard to 
client treatment and services, referral to reduce the conditions that 
place individuals at risk of developing addictive disorder or disease 
with co-occurring disorders, and treatment for addictive disorder or 
disease. The licensed clinical addictions specialist may provide super- 
vision to maintain a professional credential as defined by this Article. 

(5) The practice of a certified substance abuse residential facility director 
is a voluntary credential and consists of the Twelve Core Functions, 
including screening, intake, orientation, assessment, treatment plan- 
ning, counseling, case management, crisis intervention, client educa- 
tion, report and record keeping, consultation with professionals in 
regard to client treatment and services, referral to prevent or reduce 
the conditions that place individuals at increased risk of developing 
addictive disorder or disease, treatment for addictive disorder or 
disease, and the prevention of relapse as well as academic manage- 
ment training. 

(6) The practice of a certified criminal justice addictions professional is 
based on knowledge in the performance domains of dynamics of 
addiction in criminal behavior; legal, ethical, and professional respon- 
sibility; criminal justice system and processes; screening, intake, and 
assessment; case management; monitoring; and client supervision 
and counseling to prevent or reduce the conditions that place individ- 
uals at increased risk of developing addictive disorder or disease, treat 
addictive disorder or disease, and help prevent relapse. (2005-431, s. 
ts) 

Editor’s Note. — Session Laws 2005-431, s. 
5, made this section effective September 22, 
2005. 

§ 90-113.32. Board; composition; voting. 

(a) The Board is created as the authority to credential substance abuse 
professionals in North Carolina. 

(b) Until the full Board is elected or appointed pursuant to subsection (c) of 
this section, the Board shall consist of 16 members with one member appointed 
by the General Assembly upon the recommendation of the Speaker of the 
House of Representatives in accordance with G.S. 120-121, and one member 
appointed by the General Assembly upon the recommendation of the President 
Pro Tempore of the Senate in accordance with G.S. 120-121. The remaining 14 
shall be those members of the current North Carolina Substance Abuse 
Professional Practice Board, Inc., who have terms that are unexpired as of the 
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effective date of this Article. The initial Board shall appoint an initial 
Nominating and Elections Committee to fill immediate vacancies on the Board, 
using the process established in subsection (d) of this section. The election and 
appointment process of the initial Board shall result in a Board of 19 members 
by April 1, 1995. As these initial members’ terms expire, their successors shall 
be appointed as described in subsection (c) of this section, until the permanent 
Board is established, as described in subsection (c) of this section. Time spent 
as an initial member counts in determining the limitation on consecutive 
terms prescribed in subsection (e) of this section. 

(c) After the initial Board members’ terms expire, the Board shall consist of 
the following members, all of whom shall reside in North Carolina, appointed 
or elected as follows: 

(1) Eleven professionals credentialed pursuant to this Article and elected 
by the credentialed professionals, at least two of whom shall serve 
each of the four Division of Mental Health, Developmental Disabili- 
ties, and Substance Abuse Services regions of the State. Three 
members shall serve as members at large. 

(2) Three members at large chosen from laypersons or other professional 
disciplines who have shown a special interest in the field of substance 
abuse, nominated by the Nominating and Elections Committee estab- 
lished by subsection (d) of this section and elected by the Board. 

(3) Two members from the Division of Mental Health, Developmental 
Disabilities, and Substance Abuse Services, Department of Health 
and Human Services, appointed by the Chief of the North Carolina 
Substance Abuse Single State Agency, at least one of whom adminis- 
ters substance abuse services. 

(4) One member of the public at large appointed by the Governor. 
(5) One member of the public at large appointed by the General Assembly 

upon the recommendation of the Speaker of the House of Represen- 
tatives in accordance with G.S. 120-121 and one member of the public 
at large appointed by the General Assembly upon the recommenda- 
tion of the President Pro Tempore of the Senate in accordance with 
G.S. 120-121. 

(6) One member shall represent each of the professional disciplines 
granted deemed status under G.S. 90-113.41A. The member may be 
appointed by the professional discipline on or before a date set by the 
Board. If the professional discipline has at least one association in the 
State, the member shall be chosen from a list of nominees submitted 
to the association. The members appointed or elected under this 
subdivision shall be certified as substance abuse specialists by the 
professional discipline that the members represent. 

No member of the General Assembly shall serve on the Board. 
(cl) Every member of the Board shall have the right to vote on all matters 

before the Board, except for the President who shall vote only in case of a tie 
or when another member of the Board abstains on the question of whether the 
professional discipline the member represents shall retain its deemed status. 

(d) The Board shall appoint five professionals from the field of substance 
abuse counseling and substance abuse prevention consulting to serve on the 
Nominating and Elections Committee. Of these five, at least three shall not be 
members of the Board. The Board shall appoint a member of the Nominating 
and Elections Committee to serve as chair. The Committee’s purpose is to 
accept nominations from professionals certified or licensed by the Board to fill 
vacancies on the Board in membership categories prescribed by subdivisions 
(1) and (2) of subsection (c) of this section and to conduct the election of Board 
members. The Committee shall solicit nominations from all professionals it 
has certified or licensed under this Article when elected members’ terms are 
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due to expire. The certified or licensed professionals shall submit to the 

Committee all nominations beginning 90 days and ending 28 days before the 

election of new Board members. The Committee shall furnish all certified or 

licensed professionals with a ballot containing all the nominees for each 

elected Board member vacancy. In soliciting and making nominations for this 

process, the Committee shall give consideration to factors that promote 

representation on the Board by professionals certified or licensed by the Board. 

The Committee shall serve for a two-year term, its successors to be appointed 

for the same term by the Board. 
(e) Members of the Board shall serve for four-year terms. No Board member 

shall serve for more than two consecutive terms, but a person who has been a 

member for two consecutive terms may be reappointed after being off the 

Board for a period of at least one year. When a vacancy occurs in an unexpired 

term, the Board shall, as soon as practicable, appoint temporary members to 

serve until the end of the unexpired terms. Time spent as a temporary member 

does not count in determining the limitation on consecutive terms. 

(f) If a member becomes ineligible to serve on the Board for any reason, 

except when the member has committed an ethical violation that results in the 

suspension or revocation of the member’s professional credentials, that mem- 

ber may fulfill the remainder of his or her term on the Board. (1993 (Reg. Sess., 

1994), c. 685, s. 1; c. 773, s. 15.2(a), (b); 1997-443, s. 11A.118(a); 1997-492, s. 3; 
1999-164, ss. 2-4; 2005-431, s. 1.) 

Editor’s Note. — Session Laws 2005-431, s. 

3, provides: “All members serving on the North 
Carolina Substance Abuse Professional Prac- 
tice Board on the effective date of this act shall 
complete their current three-year terms. Upon 
completion of their terms, newly appointed or 

2005-431, s. 1, effective September 22, 2005, 

rewrote subsection (a); substituted “Practice” 

for “Certification Board” in the second sentence 
of subsection (b); substituted “credentialed” for 

“certified” twice in subdivision (c)(1); rewrote 
subdivision (c)(3); substituted “four-year” for 

elected members of the Board shall serve four- “three-year” in the first sentence of subsection 
year terms pursuant to G.S. 90-113.33 [G.S. (e); and substituted “his or her” for “the mem- 
90-113.32], as enacted in Section 1 of this act.” ber’s” in subsection (f); and made a minor 

Effect of Amendments. — Session Laws _ stylistic change. 

§ 90-113.33. Board; powers and duties. 

The Board shall: 
(1) Examine and determine the qualifications and fitness of applicants for 

certification and licensure to practice in this State. 
(la) Determine the qualifications and fitness of organizations applying for 

deemed status. 
(2) Issue, renew, deny, suspend, or revoke licensure, certification, or 

registration to practice in this State or reprimand or otherwise 
discipline a license, certificate, or registration holder in this State. 

(3) Deal with issues concerning reciprocity. 
(4) Conduct investigations for the purpose of determining whether viola- 

tions of this Article or grounds for disciplining exists. 
(5) Employ and fix the compensation of personnel and legal counsel that 

the Board determines is necessary to carry out the provisions of this 
Article. The Board’s employment of legal counsel is subject to the 
provisions of G.S. 114-2.3. The Board may purchase or rent necessary 
office space, equipment, and supplies. 

(6) Conduct administrative hearings in accordance with Chapter 150B of 
the General Statutes when a “contested case”, as defined in Chapter 
150B, arises. 
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(7) Appoint from its own membership one or more members to act as 
representatives of the Board at any meeting in which it considers this 
representation is desirable. 

(8) Establish fees for applications for examination, registration, certifi- 
cates of certification, licensure, and renewal, and other services 
provided by the Board. 

(9) Adopt any rules necessary to carry out the purpose of this Article and 
its duties and responsibilities pursuant to this Article. 

(10) Request that the Department of Justice conduct criminal history 
record checks of applicants for registration, certification, or licensure 
pursuant to G.S. 114-19.11A. 

The powers and duties enumerated in this section are granted for the 
purposes of enabling the Board to safeguard the public health, safety, and 
welfare against unqualified or incompetent practitioners and are to be liberally 
construed to accomplish this objective. When the Board exercises its authority 
under this Article to discipline a person, it may, as part of the decision imposing 
the discipline, charge the costs of investigations and the hearing to the person 
disciplined. (1993 (Reg. Sess., 1994), c. 685, s. 1; 1997-492, s. 4; 1999-164, s. 5; 
200 le370,ss. 2,.3;:2005-431, s. 1.) 

Effect of Amendments. — Session Laws “certification, licensure” for “certification” in 

2005-431, s. 1, effective September 22, 2005, subdivision (8); and added subdivision (10). 
rewrote subdivisions (2) and (5); substituted 

§ 90-113.33A. Officers may administer oaths, and sub- 
poena witnesses, records, and other materials. 

The President or other presiding officer of the Board may administer oaths 
to all persons appearing before it as the Board may deem necessary to perform 
its duties, and may summon and issue subpoenas for the appearance of any 
witnesses deemed necessary to testify concerning any matter to be heard 
before or inquired into by the Board. The Board may order that any client 
records, documents, or other materials concerning any matter to be heard 
before or inquired into by the Board shall be produced before the Board or 
made available for inspection, notwithstanding any other provisions of law 
providing for the application of any counselor-client or physician-patient 
privilege with respect to such records, documents, or other materials. All 
records, documents, or other materials compiled by the Board are subject to the 
provisions of G.S. 90-113.34, except that in any proceeding before the Board, 
record of any hearing before the Board, and notice of charges against any 
person credentialed by the Board, the Board shall withhold from public 
disclosure the identity of a client, including information relating to dates and 
places of treatment, or any other information that tends to identify the client 
unless the client or the client’s representative has expressly consented to the 
disclosure. Upon written request, the Board shall revoke a subpoena if, upon 
a hearing, it finds that the evidence sought does not relate to a matter in issue, 
the subpoena does not describe the evidence with sufficient particularity, or the 
subpoena is invalid. (1999-164, s. 6; 2005-431, s. 1.) 

Effect of Amendments. — Session Laws substituted “credentialed” for “certified” in the 

2005-431, s. 1, effective September 22, 2005, next-to-last sentence. 

§ 90-113.34. Records to be kept; copies of records. 

(a) The Board shall keep a regular record of its proceedings, together with 
the names of the members of the Board present, the names of the applicants for 
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registration, certification, and licensure as well as other information relevant 

to its actions. The Board shall cause a record to be kept that shall show the 

name, last known place of business, last known place of residence, and date 

and number of the credential assigned to each substance abuse professional 

meeting the standards set forth in this Article. Any interested person in the 

State is entitled to obtain a copy of Board records upon application to the Board 

and payment of a reasonable charge that is based on the costs involved in 

providing the copy. 
(b) The Board may in a closed session receive evidence regarding the 

provision of substance abuse counseling or other treatment and services 

provided to a client who has not expressly or through implication consented to 

the public disclosure of such treatment as may be necessary for the protection 

of the rights of the client or of the accused registrant or substance abuse 

professional and the full presentation of relevant evidence. All records, papers, 

and other documents containing information collected and compiled by the 

Board, its members, or employees as a result of investigations, inquiries, or 

interviews conducted in connection with awarding a credential or a disciplin- 

ary matter shall not be considered public records within the meaning of 
Chapter 132 of the General Statutes, except any notice or statement of 
charges, or notice of hearing shall be a public record notwithstanding that it 
may contain information collected and compiled as a result of an investigation, 
inquiry, or interview. If any record, paper, or other document containing 
information collected and compiled by the Board as provided in this subsection 
is received and admitted in evidence in any hearing before the Board, it shall 
thereupon be a public record. 

(c) Notwithstanding any provision to the contrary, the Board may, in any 
proceeding, record of any hearing, and notice of charges, withhold from public 
disclosure the identity of a client who has not expressly or through implication 
consented to such disclosure of treatment by the accused substance abuse 
professional. (1993 (Reg. Sess., 1994), c. 685, s. 1; 1997-492, s. 5; 1999-164, s. 
2005-43 lecaes) 

Effect of Amendments. — Session Laws abuse” in the first sentence, substituted 

2005-431, s. 1, effective September 22, 2005, “awarding a credential” for “a certification” in 

rewrote subsection (a); in subsection (b), in- the second sentence and made a minor stylistic 

serted “registrant or” preceding “substance change. 

§ 90-113.35. Disposition of funds. 

All fees and other moneys collected and received by the Board shall be used 
to implement this Article. The financial records of the Board shall be subjected 
to an annual audit and paid for out of the funds of the Board. (1993 (Reg. Sess., 
1994), ¢. 685760 15) 

§ 90-113.36. Credentials. 

(a) The Board shall furnish a certificate of certification or licensure to each 
applicant successfully completing the requirements for his or her credential. 

(b) The Board may furnish a certificate of certification or licensure to any 
person in another state or territory if the individual’s qualifications were, at 
the date of registration, certification, or licensure, substantially equal to the 
requirements under this Article. However, an out-of-state applicant shall first 
eo ae and pay any required fees. (1993 (Reg. Sess., 1994), c. 685, s. 1; 

- eae eeites) 
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Effect of Amendments. — Session Laws licensure” following “certification” throughout; 

2005-431, s. 1, effective September 22, 2005, substituted “his or her credential” for “certifi- 

substituted “Credentials” for “Certificates of cation” in subsection (a); and made a minor 
certification” in section heading; inserted “or _ stylistic change in subsection (b). 

§ 90-113.37: Repealed by Session Laws 2005-431, s. 1, effective September 
22 200). 

Cross References. — For present provi- 
sions relating to renewal of credentials, see 
G.S. 90-113.37A. 

§ 90-113.37A. Renewal of credential; lapse. 

(a) Every person credentialed pursuant to this Article who desires to 
maintain his or her credentials shall apply to the Board for a renewal of 
certification or licensure every other year and pay to the treasurer the 
prescribed fee. 

(b) Renewal of licensure is subject to completion of at least 40 hours of the 
continuing education requirements established by the Board. Renewal of 
substance abuse counselor or substance abuse prevention consultant certifica- 
tion is subject to completion of at least 60 hours of the continuing education 
requirements established by the Board. A certified substance abuse counselor 
shall submit a Board-approved supervision contract signed by the applicant 
and a practice supervisor documenting ongoing supervision at a ratio of one 
hour of supervision to every 40 hours of practice after certification is granted 
by the Board on a form provided by the Board. Any person certified by the 
Board as a certified alcoholism counselor or certified drug abuse counselor 
shall become a certified substance abuse counselor. 
A clinical supervisor shall complete at least 15 hours of substance abuse 

clinical supervision training prior to the certificate being renewed. A substance 
abuse residential facility director shall complete at least 10 hours of substance 
abuse training for renewal. A certified criminal justice addictions professional 
shall complete at least 40 hours of continuing education that must be earned 
in the certified criminal justice addictions professional performance domains. 
A certified criminal justice addictions professional shall submit a Board- 
approved supervision contract signed by the criminal justice addictions pro- 
fessional and a practice supervisor documenting ongoing supervision at a ratio 
of one hour of supervision to every 40 hours of practice after certification is 
granted by the Board on a form provided by the Board. 

(c) Independent study hours shall compose no more than fifty percent (50%) 
of the total number of hours required for renewal. 

(d) Acredential that is not renewed automatically lapses, unless the Board 
approves the late renewal of a credential upon the payment of a late fee. 

(e) No late renewal shall be granted more than five years after a certification 
or licensure expires. 

(f) Asuspended credential may be renewed as provided in this section. This 
renewal does not entitle the credentialed person to engage in conduct or 
activity in violation of the order or judgment by which the credential was 
suspended, until the credential is reinstated. If a credential revoked on 
disciplinary grounds is reinstated and requires renewal, the credentialed 
person shall pay the renewal fee and any applicable late fee. 

(g) The Board shall establish the manner in which lapsed certification or 
licensure may be revived or extended. (1993 (Reg. Sess., 1994), c. 685, s. 1; 
1997-492, s. 6; 1999-164, s. 8; 2005-431, s. 1.) 
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Editor’s Note. — Session Laws 2005-431, s. 

5, made this section effective September 22, 
2005. 

§ 90-113.38. Maximums for certain fees. 

(a) The fee to obtain a certificate of certification as a substance abuse 

counselor, substance abuse prevention consultant, clinical supervisor, sub- 

stance abuse residential facility director, or certified criminal justice addictions 

professional may not exceed four hundred seventy-five dollars ($475.00). The 

fee to renew a certificate may not exceed one hundred fifty dollars ($150.00). 

(b) The fee to obtain a certificate of licensure for a clinical addictions 

specialist pursuant to deemed status shall not exceed one hundred fifty dollars 

($150.00). The fee to renew a license for a clinical addictions specialist 

pursuant to deemed status shall not exceed one hundred dollars ($100.00). The 

fee to obtain a license for a clinical addictions specialist pursuant to all other 

procedures authorized by this Article shall not exceed four hundred seventy- 

five dollars ($475.00). The fee to renew the license shall not exceed one 

hundred fifty dollars ($150.00). 
(b1) The fee to obtain a registration as a registrant shall not exceed one 

hundred fifty dollars ($150.00). The fee to renew a registration shall not exceed 

one hundred fifty dollars ($150.00). 
(c) There shall be a reexamination fee of one hundred fifty dollars ($150.00) 

which shall be paid for each reexamination in addition to the fees authorized 

pursuant to subsection (a) of this section. There shall be a fee not to exceed 

twenty-five dollars ($25.00) for rescheduling any examination. 

(d) There shall be a fee not to exceed twenty-five dollars ($25.00) to obtain 

a written verification or additional copy of a credential issued by the Board. 

(e) There shall be a late renewal fee not to exceed one hundred twenty-five 

dollars ($125.00). 
(f) In addition to any other prescribed fees, the Board shall charge a fee not 

to exceed one hundred fifty dollars ($150.00) for each administration of the test 

an applicant must pass to be credentialed as a United States Department of 

Transportation substance abuse professional. (1993 (Reg. Sess., 1994), c. 685, 

s. 1; 1997-492, s. 7; 1998-217, s. 25(a); 2001-370, s. 4; 2005-431, s. 1.) 

Effect of Amendments. — Session Laws 
2005-431, s. 1, effective September 22, 2005, in 

subsection (a), substituted “substance abuse 

residential facility director” for “residential fa- 
cility director” and inserted “or certified crimi- 
nal justice addictions professional” in the first 
sentence; in subsection (b), substituted “license/ 
licensure” for “certification” “license for a clini- 
cal addictions specialist pursuant to deemed 

status shall” for “certificate may” and “license 
shall” for “certificate may” and made minor 
stylistic changes; substituted “shall not exceed” 
for “shall be” twice in subsection (b1); in sub- 

section (c), substituted “authorized pursuant 
to” for “required under” and added the last 
sentence; rewrote subsection (d); and added 

subsections (e) and (f). 

§ 90-113.39. Standards for credentials. 

The Board shall establish standards to credential substance abuse profes- 
sionals. The credentialing standards of the International Certification and 
Reciprocity Consortium/Alcohol and Other Drug Abuse, Incorporated and the 
standards adopted by professional disciplines granted deemed status or their 
successor organizations may be used as guidelines for the Board’s standards. 
The Board shall publish these required standards. (1993 (Reg. Sess., 1994), c. 
685, s. 1; 1997-492, s. 8; 1999-164, s. 9; 2005-431, s. 1.) 
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Effect of Amendments. — Session Laws for “for certification of” in the first sentence; 
2005-431, s. 1, effective September 22, 2005, substituted “credentialing” for “certification” 
substituted “credentials” for “certification” in near the beginning of the second sentence; and 
the section heading; substituted “to credential” rewrote the last sentence. 

§ 90-113.40. Requirements for certification and licensure. 

(a) The Board shall issue a certificate certifying an applicant as a “Certified 
Substance Abuse Counselor” or as a “Certified Substance Abuse Prevention 
Consultant” if: 

(1) The applicant is of good moral character. 
(2) The applicant is not and has not engaged in any practice or conduct 

that would be grounds for disciplinary action under G.S. 90-113.44. 
(3) The applicant is qualified for certification pursuant to the require- 

ments of this Article and any rules adopted pursuant to it. 
(4) The applicant has, at a minimum, a high school diploma or a high 

school equivalency certificate. 
(5) The applicant has signed a form attesting to the intention to adhere 

fully to the ethical standards adopted by the Board. 
(5a) The applicant submits to a complete criminal history record check 

pursuant to G.S. 90-113.46A. 
(6) The applicant has completed 270 hours of Board-approved education. 

The Board may prescribe that a certain number of hours be in a course 
of study for substance abuse counseling and that a certain number of 
hours be in a course of study for substance abuse prevention consult- 
ing. Independent study hours shall not compose more than fifty 
percent (50%) of the total number of hours required for initial 
credentialing. 

(7) The applicant has documented completion of a minimum of 300 hours 
of Supervised Practical Training, has provided a Board-approved 
Supervision contract between the applicant and an applicant super- 
visor, and has been deemed recommended by the applicant supervisor 
to advance in the credentialing process. 

(8) The applicant for substance abuse counselor has completed a total of 
6,000 hours of supervised experience in the field, whether paid or 
volunteer. The applicant for substance abuse prevention consultant 
has completed a total of 6,000 hours supervised experience in the 
field, whether paid or volunteer, or 4,000 hours if the applicant has at 
least a bachelors degree in a human services field from a regionally 
accredited college or university. 

(9) The applicant has obtained a passing score on a written examination. 
An applicant for certification as a substance abuse counselor must 
also obtain a passing score on an oral examination promulgated and 
administered by the Board. 

(b) The Board shall issue a certificate certifying an individual as a “Certified 
Clinical Supervisor” if, in addition to meeting the requirements of subdivisions 
(a)(1) through (5a) of this section, the applicant: 

(1) Submits proof of designation by the Board as a clinical supervisor 
intern. 

(2) Prior to June 30, 1998, the applicant presents proof that the applicant 
has 12,000 hours experience in alcohol and drug abuse counseling and 
a bachelors degree or 8,000 hours experience in alcohol and drug 
abuse counseling and a minimum of a master’s degree. After June 30, 
1998, the applicant shall present proof that the applicant has a 
minimum of a master’s degree in a human services field with a clinical 
application from a regionally accredited college or university. 
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(3) Has 6,000 hours experience as a substance abuse clinical supervisor if 

the applicant has a bachelors degree or 4,000 hours experience if the 

applicant has a master’s degree in a human services field with a 

clinical application from a regionally accredited college or university. 

(4) Has 30 hours of substance abuse clinical supervision specific education 

or training. These hours shall be reflective of the Twelve Core 

Functions in the applicant’s clinical application and practice and may 

also be counted toward the applicant’s renewal as a substance abuse 

counselor or a clinical addictions specialist. 

(5) Submits a letter of reference from a professional who can attest to the 

applicant’s supervisory competence and two letters of reference from 

either counselors who have been supervised by the applicant or 

professionals who can attest to the applicant’s competence. 

(6) Obtains a passing score on a written examination administered by the 

Board. 
A person who practices as a certified clinical supervisor in addition to 

practicing as a certified substance abuse counselor shall be exempt from the 

practice supervision contract requirement. 
(b1) The Board shall designate an applicant as a “Clinical Supervisor 

Intern” if, in addition to meeting the requirements of subdivisions (a)(1) 

through (5a) of this section, the applicant meets the following qualifications: 

(1) Submits an application, resume, and official transcript showing that 

the applicant has obtained a master’s degree in a human services field 

with a clinical application from a regionally accredited college or 

university. 
(2) Submits verification statements. 
(3) Submits proof of credentialing as a certified substance abuse counse- 

lor, a licensed clinical addictions specialist, or certification or licensure 

through an organization granted deemed status by the Board. 

(4) Submits documentation establishing that the applicant has completed 

at least fifty percent of the required clinical supervision specific 
training hours as defined by the Board. 

(c) The Board shall issue a license credentialing an applicant as a “Licensed 

Clinical Addictions Specialist” if, in addition to meeting the requirements of 

subdivisions (a)(1) through (5a) of this section, the applicant meets one of the 

following criteria: 
(1) Criteria A. — The applicant: 

a. Has a minimum of a master’s degree with a clinical application in 
a human services field from a regionally accredited college or 
university. 

b. Has two years postgraduate supervised substance abuse counsel- 
ing experience. 

c. Submits three letters of reference from licensed clinical addictions 
specialists or certified substance abuse counselors who have 
obtained master’s degrees. 

. Has achieved a combined score set by the Board on a master’s level 
written and oral examination administered by the Board. 

e. Has attained 180 hours of substance abuse specific training from 
either a regionally accredited college or university, which may 
include unlimited independent study, or from training events of 
which no more than fifty percent (50%) shall be in independent 
study. All hours shall be credited according to the standards set 
forth in G.S. 90-113.41A. 

The applicant has documented completion of a minimum of 300 
hours of supervised practical training and has provided a Board- 
approved supervision contract between the applicant and an 
applicant supervisor. 
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(2) Criteria B. — The applicant: 
a. Has a minimum of a master’s degree with a clinical application in 

a human services field from a regionally accredited college or 
university. 

b. Has been certified as a substance abuse counselor. 
c. Has one year of postgraduate supervised substance abuse counsel- 

ing experience. 
d. Has achieved a passing score on a master’s level written examina- 

tion administered by the Board. 
e. Submits three letters of reference from either licensed clinical 

addictions specialists or certified substance abuse counselors who 
have obtained master’s degrees. 

(3) Criteria C. — The applicant: 
a. Has a minimum ofa master’s degree in a human services field with 

both a clinical application and a substance abuse specialty from a 
regionally accredited college or university that includes 180 hours 
of substance abuse specific education and training pursuant to 
G.S. 90-113.41A. 

b. Has one year of postgraduate supervised substance abuse counsel- 
ing experience. 

c. Has achieved a passing score on an oral examination administered 
by the Board. 

d. Submits three letters of reference from licensed clinical addictions 
specialists or certified substance abuse counselors who have 
obtained master’s degrees. 

(4) Criteria D. — The applicant has a substance abuse certification from 
a professional discipline that has been granted deemed status by the 
Board. 

(d) The Board shall issue a certificate certifying an applicant as a “Sub- 
stance Abuse Residential Facility Director” if the applicant: 

(1) Has been credentialed as a substance abuse counselor or a clinical 
addictions specialist. 

(2) Has 50 hours of Board approved academic or didactic management 
specific training or a combination thereof. Independent study may 
compose up to fifty percent (50%) of the total number of hours 
required for initial credentialing. 

(3) Submits letters of reference from the applicant’s current supervisor 
and a colleague or coworker. 

(d1) The Board shall issue a certificate certifying an applicant as a “Certi- 
fied Criminal Justice Addictions Professional”, with the acronym “CCJP”, if in 
addition to meeting the requirements of subdivisions (a)(1) through (5a) of this 
section, the applicant: 

(1) Has attained 270 hours of Board-approved education or training, 
unless the applicant has attained a minimum of a masters degree 
with a clinical application and a substance abuse specialty from a 
regionally accredited college or university whereby the applicant 
must only obtain 180 hours. The hours of education shall be specifi- 
cally related to the knowledge and skills necessary to perform the 
tasks within the International Certification and Reciprocity Consor- 
tium/Alcohol and Other Drug Abuse, Incorporated, “IC&RC/AODA, 
Inc.,” criminal justice addictions professional performance domains as 
they relate to both adults and juveniles. Independent study may 
compose up to fifty percent (50%) of the total number of hours 
obtained for initial certification or renewal. 

(2) Has documented 300 hours of Board-approved supervised practical 
training. This supervision shall mean the administrative, clinical, and 
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evaluative process of monitoring, assessing, and enhancing profes- 

sional performance. A minimum of 10 hours of supervision in each 

criminal justice domain established by the IC&RC/AODA, Inc., is 

required. 
(3) Has provided documentation of supervised work experience providing 

direct service to clients or offenders involved in one of the three 

branches of the criminal justice system, which include law enforce- 

ment, the judiciary, and corrections. The applicant must meet one of 

the following criteria: 
a. Criteria A. — In addition to having a high school degree or GED, 

the applicant has a minimum of 6,000 hours of documented work 

experience in direct services in criminal justice or addictions 

services or any combination of these services that have been 

obtained during the past 10 years. 
b. Criteria B. — In addition to having an associate degree, the 

applicant has a minimum of 5,000 hours of documented work 

experience in direct services in criminal justice or addictions 

services or any combination of these services obtained during the 

past 10 years. 
c. Criteria C. — In addition to having at least a bachelors degree, the 

applicant has a minimum of 4,000 hours of documented work 

experience in direct services in criminal justice or addictions 

services, or any combination of these services, and this experience 
has been obtained during the past 10 years. 

_ Criteria D. — In addition to having at least a masters degree in a 

human services field, the applicant has a minimum of 2,000 hours 

of documented work experience in direct services in criminal 

justice or addictions services or any combination of these services 
that has been obtained during the past 10 years. 

_ Criteria E. — In addition to having at least a masters degree in a 

human services field with a specialty from a regionally accredited 

college or university that includes 180 hours of substance abuse 

specific education or training, the applicant has a minimum of 

2.000 hours of postgraduate supervised substance abuse counsel- 
ing experience. 

f. Criteria F. — In addition to having obtained the credential of a 

certified clinical addictions specialist or other advanced creden- 

tial in a human services field from an organization that has 

obtained deemed status with the Board, the applicant has a 

minimum of 1,000 hours of documented work experience in direct 

services in criminal justice or addictions services that has been 
obtained during the past 10 years. 

(4) Has passed the IC&RC/AODA, Inc., certified criminal justice addic- 
tions professional written examination. 

(e) The Board shall publish from time to time information in order to 
provide specifics for potential applicants of an acceptable educational curric- 
ulum and the terms of acceptable supervised fieldwork experience. 

(f) Effective January 1, 2003, only a person who is certified as a certified 
clinical supervisor or a clinical supervisor intern shall be qualified to supervise 
applicants for certified clinical supervisor and certified substance abuse 
counselor and applicants for licensed clinical addictions specialist who meet 
the qualifications of their credential other than through deemed status as 
provided in G.S. 90-113.40(c)(4). (1993 (Reg. Sess., 1994), c. 685, s. 1; 1997-492, 
s. 9; 1998-217, s. 10; 1999-164, s. 10; 2005-431, s. 1.) 

oF 

(qo) 

436 



§90-113.40A 

Editor’s Note. — Session Laws 2005-431, s. 

4, provides: “Notwithstanding G.S. 90- 
113.40(d1), as enacted by Section 1 of this act, 
the North Carolina Substance Abuse Profes- 
sional Practice Board may certify a person as a 
certified criminal justice addictions profes- 
sional during a limited period of 90 days from 
the date this act becomes effective and the 
credential is approved by the IC&RC/AODA, 
Inc., if the applicant qualifies based on experi- 
ence providing services to clients or offenders 
exhibiting substance abuse disorders and is 
working in a program determined by the Board 
to be integrally involved in at least one of the 
three branches of the criminal justice system, 
which include law enforcement, the judiciary, 
and corrections. In addition to meeting the 
requirements of G.S. 90-113.40(a)(1) through 
(5a), the person shall do the following: 

“(1) Provide two letters recommending certi- 
fication from a current or former peer who 
functions in substantially the same _ profes- 
sional capacity as determined by the Board. 

“(2) Provide one letter recommending certifi- 
cation from a person currently supervising or 
who has supervised the applicant within the 
previous five years attesting to the applicant’s 
competency in the fields of substance abuse and 
criminal justice. 

“(3) Pay the criminal justice addictions pro- 
fessional certification fee for certification not to 
exceed one hundred fifty dollars ($150.00). 

“(4) Provide one of the following: 
“a. A high school diploma or a high school 

equivalency certificate, documentation of eight 
years or 16,000 hours of supervised work expe- 
rience providing direct service to clients or 
offenders determined by the Board to be inte- 
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grally involved in at least one of the three 
branches of the criminal justice system, which 
include law enforcement, the judiciary, and 
corrections. 

“b. An associate degree and documentation of 
six years or 12,000 hours of supervised work 
experience providing direct service to clients or 
offenders determined by the Board to be inte- 
grally involved in the three branches of the 
criminal justice system, which include law en- 
forcement, the judiciary, and corrections. 

“c. A bachelors degree in the human services 
field with four years or 8,000 hours of super- 
vised work experience providing direct service 
to chents or offenders determined by the Board 
to be integrally involved in at least one of the 
three branches of the criminal justice system, 
which include law enforcement, the judiciary, 
and corrections. 

“d. A masters degree or above in the human 
services field with two years or 4,000 hours of 
supervised work experience providing direct 
service to clients or offenders determined by the 
Board to be integrally involved in the three 
branches of the criminal justice system, which 
include law enforcement, the judiciary, and 
corrections. 

“(5) Provide documentation of at least 270 
clock hours of Board-approved education and 
300 hours of Board-approved supervised prac- 
tical training, both in the International Certi- 

fication & Reciprocity Consortium/Alcohol and 
Other Drug Abuse, Incorporated, criminal jus- 
tice addiction professional performance do- 
mains.” 

Effect of Amendments. — Session Laws 
2005-431, s. 1, effective September 22, 2005, 

rewrote the section, adding subsection (d1). 

§ 90-113.40A. Requirements for registration. 

(a) Upon application and payment of the required fee, the Board shall issue 
a registration designating an applicant as a registrant if the applicant: 

(1) Provides documentation that he or she has received a high school 
diploma, or the equivalent, and evidence of any baccalaureate or 
advanced degrees the applicant has received. 

(2) Completes a registration application on a form provided by the Board. 
(3) Provides documentation of three hours of educational training in 

ethics. 
(4) Signs a form attesting to the applicant’s commitment to adhere to the 

ethical standards adopted by the Board. 
(4a) Submits to a complete criminal history record check pursuant to G.S. 

90-113.46A. 
(5) Signs a supervision contract provided by the Board that documents 

the proposed supervision process by an applicant supervisor. 
(b) Registrant status shall be maintained for a period of up to five years 

while the registrant is in the process of completing his or her requirements for 
credentials pursuant to this Article. If at the end of a five-year period a 
registrant has not obtained a credential under this Article, the Board shall 
renew the registration for up to an additional five-year period after the 
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registrant pays the required fee and complies with all requirements for 

registration pursuant to G.S. 90-113.40A. The Board shall terminate the 

registration of any registrant who fails to renew his or her registration. 

(c) The registrant shall notify the Board of any criminal conviction imposed 

during the period of registration. (2001-3 70 isa oe 00D=44 Laapes 

Effect of Amendments. — Session Laws _ substituted “credentials” for “certification” and 

2005-431, s. 1, effective September 22, 2005, “a credential” for “certification”; and added sub- 

added subdivision (a)(4a); substituted “appli- section (c). 

cant” for “approved” in (a)(5); in subsection (b), 

§ 90-113.40B. Applicant supervision. 

The Board shall designate a person as an applicant supervisor of individuals 

applying for registration, certification, or licensure as a substance abuse 

professional as follows: 
(1) A certified clinical supervisor shall supervise a clinical supervisor 

intern. 
(2) A certified clinical supervisor or a clinical supervisor intern shall 

supervise a substance abuse residential facility director applicant, a 

clinical addictions specialist applicant, or a substance abuse counselor 

applicant. 
(3) Repealed by Session Laws 2005-431, s. 1, effective September 22, 

2005. 
(4) A certified substance abuse prevention consultant with a minimum of 

three years of professional experience, a certified clinical supervisor, 

or a clinical supervisor intern shall supervise a registrant applying for 

certification as a prevention consultant. 

(5) Pursuant to the deemed status procedure under G.S. 90-113.41A, the 

supervision requirements described in subdivisions (1) through (4) of 

this section shall not apply to persons applying for licensure as a 

licensed clinical addictions specialist. 
(6) A criminal justice addictions professional applicant shall be super- 

vised by a certified clinical supervisor or clinical supervisor intern. 

(20013 70ms9672005-43 17s. 1.) 

Effect of Amendments. — Session Laws rewrote the section, repealing subdivision (3) 

2005-431, s. 1, effective September 22, 2005, and adding subdivision (6). 

§ 90-113.41. Examination. 

(a) Except for those individuals applying for licensure under G.S. 90- 

113.41A, applicants for certification or licensure under this Article shall file an 

application at least 60 days prior to the date of examination and upon the 

forms and in the manner prescribed by the Board. The application shall be 

accompanied by the appropriate fee. No portion of this fee is refundable. 

Applicants who fail an examination may apply for reexamination upon the 

payment of another examination fee. 
(b) Each applicant for certification or licensure under this Article shall be 

tested in an examination developed by the International Certification and 
Reciprocity Consortium/Alcohol and Other Drug Abuse, Incorporated and the 
standards adopted by professional disciplines granted deemed status or their 

successor organizations. 
(c) Applicants for certification or licensure shall be examined at a time and 

place and under the supervision that the Board determines. Examinations 
shall be given in this State at least twice each year. 
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(d) Applicants may obtain their examination scores and may review their 
examination papers in accordance with rules the Board adopts and agreements 
between Board-authorized test development companies. (1993 (Reg. Sess., 
He CwOOOnsy le 190 (40276, 10; 19992164, 5, .115°2005-431. 3. 1) 

Effect of Amendments. — Session Laws for “examined” and “developed by” for “that is 
2005-431, s. 1, effective September 22, 2005, in consistent with the examination requirements 
subsection (a), substituted “licensure” for “cer- of”; and in subsection (c), inserted “or licen- 
tification” and inserted “or licensure” in the first sure.” 
sentence; in subsection (b), substituted “tested” 

§ 90-113.41A. Deemed status. 

(a) To be granted deemed status by the Board, a credentialing body of a 
professional discipline or its designee shall demonstrate that its substance 
abuse credentialing program substantially meets the following: 

(1) Each person to whom the credentialing body awards credentials 
following the effective date of this act meets and maintains minimum 
requirements in substance abuse specific content areas. Each person 
also has a minimum of a master’s degree with a clinical application in 
a human services field. 

(2) The body requires 180 hours, or the equivalent thereof, of substance 
abuse specific education and training that covers the following con- 
tent areas: 
a. Basic addiction and cross addiction Physiology and Pharmacology 

of Psychoactive drugs that are abused. 
. Screening, assessment, and intake of clients. 
Individual, group, and family counseling. 
Treatment, planning, reporting, and record keeping. 

. Crisis intervention. 
Case management and treatment resources. 

. Ethics, legal issues, and confidentiality. 
. Psychological, emotional, personality, and developmental issues. 
Co-occurring physical and mental disabilities. 
Special population issues, including age, gender, race, ethnicity, 
and health status. 

. Traditions and philosophies of recovery treatment models and 
support groups. 

(3) The program requires one year or its equivalent of post-degree 
supervised clinical substance abuse practice. At least fifty percent 
(50%) of the practice shall consist of direct substance abuse clinical 
care. 

(b) The professional discipline seeking deemed status shall require its 
members to adhere to a code of ethical conduct and shall enforce that code with 
disciplinary action. 

(c) The Board may grant deemed status to any professional discipline that 
substantially meets the standards in this section. Once such status has been 
granted, an individual within the professional discipline may apply to the 
Board for the credential of licensed clinical addictions specialist. 

(d) The Standards Committee of the Board shall review the standards of 
each professional discipline every third year from the date it was granted 
deemed status to determine if the discipline continues to substantially meet 
the requirements of this section. If the Committee finds that a professional 
discipline no longer meets the requirements of this section, it shall report its 
findings to the Board at the Board’s next regularly scheduled meeting. The 
deemed status standing of a professional discipline’s credential may be 
discontinued by a two-thirds vote of the Board. (1997-492, s. 11; 2005-431, s. 1.) 

Pale a es te O. Cenc 
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Effect of Amendments. — Session Laws of licensed clinical addictions specialist” for 

2005-431, s. 1, effective September 22, 2005, “certification as a certified clinical addictions 

substituted “credentialing” for “certification” in specialist” in subsection (c); and deleted “and 

the introductory paragraph of subsection (a); Credentialing” following “The Standards” at 

substituted “Co-occurring” for “Coexisting” in the beginning of subsection (d). 

subdivision (a)(2)i.; substituted “the credential 

§ 90-113.41B. Change of name or address. 

Every person licensed, certified, or registered under the provisions of this 

Article shall give written notice to the Board of any change in his or her name 

or address within 60 business days after the change takes place. (2001-370, s. 

3 7005-4517 =f) 

Effect of Amendments. — Session Laws inserted “licensed” following “Every person”; 

2005-431, s. 1, effective September 22, 2005, and made a minor stylistic change. 

§ 90-113.42. Violations; exemptions. 

(a) It shall be unlawful for any person not licensed or otherwise credentialed 

as a substance abuse professional pursuant to this Article to engage in those 

activities set forth in the scope of practice of a substance abuse professional 

under G.S. 90-113.31B, unless that person is regulated by another profession 

or is a registrant or intern as defined by this Article. 
(b) It is not the intent of this Article to regulate members of other regulated 

professions who provide substance abuse services or consultation in the 

normal course of the practice of their profession. 
(c) This Article does not apply to any person registered, certified, or licensed 

by the State or federal government to practice any other occupation or 

profession while rendering substance abuse services or consultation in the 

performance of the occupation or profession for which the person 1s registered, 

certified, or licensed. 
(d) Only individuals registered, certified, or licensed under this Article may 

use the title “Certified Substance Abuse Counselor”, “Certified Substance 

Abuse Prevention Consultant”, “Certified Clinical Supervisor”, “Licensed Clin- 

ical Addictions Specialist”, “Certified Substance Abuse Residential Facility 

Director”, “Certified Criminal Justice Addictions Professional”, “Substance 

Abuse Counselor Intern”, “Clinical Addictions Specialist Intern”, “Clinical 

Supervisor Intern”, or “Registrant”. (1993 (Reg. Sess., 1994), c. 685, s. 1; 

1997-492, s. 12; 2005-431, s. 1.) 

Effect of Amendments. — Session Laws 
2005-431, s. 1, effective September 22, 2005, 
rewrote the section, adding subsection (a). 

§ 90-113.43. Illegal practice; misdemeanor penalty. 

Except as otherwise authorized in this Article, no person shall: 
(1) Offer substance abuse professional services, practice, attempt to 

practice, or supervise while holding himself or herself out to be a 
certified substance abuse counselor, certified substance abuse preven- 
tion consultant, certified clinical supervisor, certified or licensed 
clinical addictions specialist, clinical addictions specialist intern, 
substance abuse residential facility director, certified criminal justice 
addictions professional, clinical supervisor intern, substance abuse 
prevention consultant, or registrant without first having obtained a 
certificate of registration, certification, or licensure from the Board. 
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(2) Use in connection with any name any letters, words, numerical codes, 
or insignia indicating or implying that this person is a registrant, 
substance abuse counselor, substance abuse prevention consultant, 
certified clinical supervisor, clinical addictions specialist, certified 
substance abuse residential facility director, substance abuse counse- 
lor intern, or clinical addictions specialist intern unless this person is 
registered, certified, or licensed pursuant to this Article. 

(3) Practice or attempt to practice as a certified substance abuse counse- 
lor, certified substance abuse prevention consultant, certified clinical 
supervisor, licensed clinical addictions specialist, certified criminal 
justice addictions professional, or certified substance abuse residen- 
tial facility director with a revoked, lapsed, or suspended certification 
or license. 

(4) Aid, abet, or assist any person to practice as a certified substance 
abuse counselor, certified substance abuse prevention consultant, 
certified clinical supervisor, licensed clinical addictions specialist, 
certified substance abuse residential facility director, registrant, sub- 
stance abuse counselor intern, clinical addictions specialist, or clinical 
supervisor intern in violation of this Article. 

(5) Knowingly serve in a position required by State law or rule or federal 
law or regulation to be filled by a registrant, certified substance abuse 
counselor, certified substance abuse prevention consultant, certified 
clinical supervisor, licensed clinical addictions specialist, certified 
substance abuse residential facility director, substance abuse counse- 
lor intern, clinical addictions specialist intern, or clinical supervisor 
intern unless that person is registered, certified, or licensed under 
this Article. 

(6) Repealed by S.L. 1997-492, s. 13. 
(7) Practice, supervise, or attempt to practice or supervise or knowingly 

serve in a position required by State law or rule or federal law or 
regulation to be filled by a designated substance abuse intern without 
being designated as such by the Board. 

A person who engages in any of the illegal practices enumerated by this 
section is guilty of a Class 1 misdemeanor. Each act of unlawful practice 
constitutes a distinct and separate offense. (1993 (Reg. Sess., 1994), c. 685, s. 
He 997-492.s. 1a; 2005-431, s. 1.) 

Effect of Amendments. — Session Laws 

2005-431, s. 1, effective September 22, 2005, 
rewrote the section. 

§ 90-113.44. Grounds for disciplinary action. 

(a) Grounds for disciplinary action for an applicant or credentialed profes- 
sional include: 

(1) The employment of fraud, deceit, or misrepresentation in obtaining or 
attempting to obtain licensure, certification, or registration or re- 
newal of licensure, certification, or registration. 

(2) The use of drugs or alcoholic beverages to the extent that professional 
competency is affected. 

(2a) The use of drugs or alcoholic beverages to the extent that a substance 
abuse professional suffers impairment. 

(3) Conviction of an offense under any municipal, State, or federal law 
other than traffic laws as prescribed by Chapter 20 of the General 
Statutes. 

(4) Conviction of a felony or other public offense involving moral turpi- 
tude. Conviction of a Class A-E felony shall result in an immediate 
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suspension of licensure, certification, or registration for a minimum of 

one year. 
(5) An adjudication of insanity or incompetency, until proof of recovery 

from this condition can be established by a licensed psychologist or 

psychiatrist. 
(6) Engaging in any act or practice in violation of any of the provisions of 

this Article or any of the rules adopted pursuant to it, or aiding, 
abetting, or assisting any other person in such a violation. 

(7) The commission of an act of malpractice, gross negligence, or incom- 
petence while serving as a substance abuse professional, intern, or 
registrant. 

(8) Repealed by Session Laws 2005-431, s. 1, effective September 22, 

2009; 
(9) Engaging in conduct that could result in harm or injury to the public. 
(10) Entering into a dual relationship that impairs professional judgment 

or increases the risk of exploitation with a client or supervisee. 
(11) Practicing as a credentialed substance abuse professional outside of 

his or her scope of practice pursuant to G.S. 90-113.31B. 
(b) Denial of an applicant’s licensure, certification, or registration or the 

granting of licensure, certification, or registration on a probationary or other 
conditional status shall be subject to substantially the same rules and 
procedures prescribed by the Board for review and disciplinary actions against 
any person holding a license, certificate, or registration. A suspension of a 
credential resulting from impairment due to substance use, mental health, or 
medical disorder shall be imposed for at least six months beginning from the 
date of successful discharge from a residential substance abuse treatment 
program or other appropriate treatment modality determined as a result of an 
assessment by a Board-approved assessor. Disciplinary actions involving a 
clinical addictions specialist whose licensure is achieved through deemed 
status shall be initially heard by the specialist’s credentialing body. The 
specialist may appeal the body’s decision to the Board. The Board shall, 
however, have the discretionary authority to hear the initial disciplinary 
action involving a credentialed professional. (1993 (Reg. Sess., 1994), c. 685, s. 
1; 1997-492, s. 14; 2001-870, s. 7; 2005-431, s. 1.) 

Effect of Amendments. — Session Laws rewrote the section, adding subdivisions (a)(10) 
2005-431, s. 1, effective September 22, 2005, and (a)(11) and subsection (b). 

§ 90-113.45. Enjoining illegal practices. 

(a) The Board may, if it finds that any person is violating any of the 
provisions of this Article or of the rules adopted pursuant to it, apply in its own 
name to the superior court for a temporary or permanent restraining order or 
injunction to restrain that person from continuing these illegal practices. The 
court may grant injunctive relief regardless of whether criminal prosecution or 
other action has been or may be instituted as a result of the violation. In the 
court’s consideration of the issue of whether to grant or continue an injunction 
sought by the Board, a showing of conduct in violation of the terms of this 
Article shall be sufficient to meet any requirement of general North Carolina 
injunction law for irreparable damage. 

(b) The venue for actions brought under this section is the superior court of 
any county in which the illegal acts are alleged to have been committed or in 
the county where the defendant resides. (1993 (Reg. Sess., 1994), c. 685, s. 1.) 
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§ 90-113.46. Application of requirements of Article. 

All persons credentialed by the North Carolina Substance Abuse Profes- 
sional Practice Board, Inc., as of July 1, 1994, shall be credentialed by the 
Board pursuant to this Article. All these persons are subject to all the other 
requirements of this Article and of the rules adopted pursuant to it. (1993 (Reg. 
bess., 1994), c. 685, s. 1; 1997-492, s. 15; 2005-431, s. 1.) 

Effect of Amendments. — Session Laws places and “Practice” for “Certification” follow- 
2005-431, s. 1, effective September 22, 2005, ing “Abuse Professional.” 
substituted “credentialed” for “certified” in two 

§ 90-113.46A. Criminal history record checks of appli- 
cants for registration, certification, or licen- 
sure. 

(a) All applicants for registration, certification, or licensure shall consent to 
a criminal history record check. Refusal to consent to a criminal history record 
check may constitute grounds for the Board to deny registration, certification, 
or licensure to an applicant. The Board shall ensure that the State and 
national criminal history of an applicant is checked. The Board shall be 
responsible for providing to the North Carolina Department of Justice the 
fingerprints of the applicant to be checked, a form signed by the applicant 
consenting to the criminal history record check and the use of fingerprints and 
other identifying information required by the State or National Repositories, 
the fee required by the Department of Justice for providing this service, and 
any additional information required by the Department of Justice. The Board 
shall keep all information obtained pursuant to this section confidential. 

(b) If an applicant’s criminal history record check reveals one or more 
convictions as defined in G.S. 90-113.31A(14), the conviction shall not auto- 
matically bar issuance of a credential by the Board to the applicant. The Board 
shall consider all of the following factors regarding the conviction: 

(1) The level of seriousness of the crime. 
(2) The date of the crime. 
(3) The age of the person at the time of the conviction. 
(4) The circumstances surrounding the commission of the crime, if known. 
(5) The nexus between the criminal conduct of the person and the job 

duties of the position to be filled. 
(6) The person’s prison, jail, probation, parole, rehabilitation, and employ- 

ment records since the date the crime was committed. 
(7) The subsequent commission by the person of a crime as defined in G.S. 

90-113.31A(14). 
If, after reviewing the factors, the Board determines that the grounds set forth 
in G.S. 90-113.44 exist, the Board may deny registration, certification, or 
licensure of the applicant. The Board may disclose to the applicant information 
contained in the criminal history record check that is relevant to the denial. 
The Board shall not provide a copy of the criminal history record check to the 
applicant. The applicant shall have the right to appear before the Board to 
appeal the Board’s decision. However, an appearance before the full Board 
shall constitute an exhaustion of administrative remedies in accordance with 
Chapter 150B of the General Statutes. 

(c) Limited Immunity. — The Board, its officers and employees, acting in 
good faith and in compliance with this section, shall be immune from civil 
liability for denying registration, certification, or licensure to an applicant 
based on information provided in the applicant’s criminal history record check. 
(2005-431, s. 1.) 
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Editor’s Note. — Session Laws 2005-431, s. 

5, made this section effective September 22, 
2005. 

§ 90-113.47: Repealed by Session Laws 1999-199, s. 3.1, effective October 

1, 1999. 

§§ 90-113.48, 90-113.49: Reserved for future codification purposes. 

ARTICLE 5D. 

Control of Methamphetamine Precursors. 

§ 90-113.50. (Effective January 15, 2006) Title. 

This Article shall be known and may be cited as the “Methamphetamine Lab 
Prevention Act of 2005.” (2005-434, s. 1.) 

Legislative Commission on Metham- Editor’s Note. — Session Laws 2005-434, s. 

phetamine Abuse Established. — For Leg- 10, made this Article, except G.S. 90-113.58 and 
islative Commission on Methamphetamine’ G.S. 90-113.59 which are effective September 
Abuse see G.S. 120-226. For study and report 27, 2005, effective January 15, 2006. 
on use of pseudoephedrine products to make Session Laws 2005-434, s. 9, is a severability 

methamphetamine, see G.S. 114-19.01. clause. 

§ 90-113.51. (Effective January 15, 2006) Definitions. 

(a) For purposes of this Article, “pseudoephedrine product” means a product 
containing any detectable quantity of pseudoephedrine or ephedrine base, 
their salts or isomers, or salts of their isomers. 

(b) For purposes of this Article, a “retailer” means an individual or entity 
that is the general owner of an establishment where pseudoephedrine products 
are available for sale. 

(c) For purposes of this Article, the “Commission” means the Commission for 
Mental Health, Developmental Disabilities, and Substance Abuse Services. 
(2005-434, s. 1.) 

§ 90-113.52. (Effective January 15, 2006) Pseudoephe- 
drine: restrictions on sales. 

(a) A product whose sole active ingredient is pseudoephedrine in strength of 
30 milligrams or more per tablet or caplet shall not be offered for retail sale 
loose in bottles but shall be sold only in blister packages. 

(b) Pseudoephedrine products shall not be offered for retail sale by self- 
service, but shall be stored and sold in the following manner: Any pseudoephe- 
drine product in the form of a tablet or caplet containing pseudoephedrine as 
the sole active ingredient or in combination with other active ingredients shall 
be stored and sold behind a pharmacy counter. 

(c) A pseudoephedrine product may be sold at retail without a prescription 
only to a person at least 18 years of age. The retailer shall require every retail 
purchaser of a pseudoephedrine product to furnish photo identification. If the 
retailer has reasonable grounds to believe that the prospective purchaser is 
under 18 years of age, the retailer shall require the prospective purchaser to 
furnish photo identification showing the date of birth of the person. The name 
and address of every purchaser shall be entered in a record of disposition of 
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pseudoephedrine products to the consumer on a form approved by the 
Commission. The record of disposition shall also identify each pseudoephe- 
drine product purchased, including the number of grams the product contains 
and the purchase date of the transaction. The retailer shall require that every 
purchaser sign the form attesting to the validity of the information. The form 
approved by the Commission shall be constructed so that it allows for entry of 
information in electronic format, including electronic signature. The form shall 
also be constructed and maintained so as to minimize disclosure of personal 
information to unauthorized persons and shall contain a statement in at least 
10-point boldface type at the top of every page substantially similar to the 
following: “NORTH CAROLINA LAW STRICTLY PROHIBITS A SINGLE 
TRANSACTION PURCHASE OF MORE THAN TWO PACKAGES OF CER- 
TAIN PRODUCTS CONTAINING PSEUDOEPHEDRINE (SIX GRAMS TO- 
TAL), AND NO MORE THAN THREE PACKAGES (NINE GRAMS TOTAL) 
OF CERTAIN PRODUCTS CONTAINING PSEUDOEPHEDRINE WITHIN A 
30-DAY PERIOD. BY MY SIGNATURE, I ATTEST THAT THE INFORMA- 
TION I HAVE PROVIDED IN CONNECTION WITH THIS TRANSACTION 
IS TRUE AND CORRECT AND THAT THIS TRANSACTION DOES NOT 
EXCEED THE PURCHASE RESTRICTIONS. I ACKNOWLEDGE THAT 
KNOWING AND WILLFUL VIOLATION OF THE PURCHASE RESTRIC- 
TIONS OR THE FURNISHING OF FALSE INFORMATION IN CONNEC- 
TION THEREWITH MAY SUBJECT ME TO CRIMINAL PENALTIES.” 

(d) A retailer shall maintain a record of disposition of pseudoephedrine 
products to the consumer for a period of two years from the date of each 
transaction. A record shall be readily available within 48 hours of the time of 
the transaction for inspection by an authorized official of a federal, State, or 
local law enforcement agency. The records maintained by a retailer are 
privileged information and are not public records but are for the exclusive use 
of the retailer and law enforcement. The retailer may destroy the information 
after two years from the date of the transactions. 

(e) This section does not apply to any pseudoephedrine product that is in the 
form of a liquid, liquid capsule, gel capsule, or pediatric product labeled 
pursuant to federal regulation primarily intended for administration to 
children under 12 years of age according to label instruction, except as to those 
specific products for which the Commission issues an order pursuant to G.S. 
90-113.58 subjecting the product to requirements under this Article. (2005-434, 
Senlt)) 

§ 90-113.53. (Effective January 15, 2006) Pseudoephedrine 
transaction limits. 

(a) No person shall deliver or purchase, or attempt to deliver or purchase, in 
any single over-the-counter retail sale more than two packages containing a . 
combined total of more than six grams of any pseudoephedrine products. This 
limit does not apply if the product is dispensed under a valid prescription. 

(b) No person shall purchase at retail more than three packages containing 
a combined total of more than nine grams of pseudoephedrine products within 
any 30-day period. This limit does not apply if the product is dispensed under 
a valid prescription. 

(c) This section does not apply to any pseudoephedrine products that are in 
the form of liquids, liquid capsules, gel capsules, or pediatric products labeled 
pursuant to federal regulation primarily intended for administration to 
children under 12 years of age according to label instruction, except as to those 
specific products for which the Commission issues an order pursuant to G.S. 
90-113.58 subjecting the product to requirements under this Article. (2005-434, 
ae) 
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§ 90-1138.54. (Effective January 15, 2006) Posting of signs. 

A retailer shall post a sign or placard in a clear and conspicuous manner in 
the area of the premises where the pseudoephedrine products are offered for 
sale stating: “North Carolina law strictly prohibits a single transaction 
purchase of more than two packages (six grams total) of products containing 
pseudoephedrine, and no more than three packages (nine grams total) of 
certain products containing pseudoephedrine within a 30-day period. This 
store will maintain a record of all sales of these products which may be 
accessible to law enforcement officers.” (2005-434, s. 1.) 

§ 90-113.55. (Effective January 15, 2006) Training of em- 
ployees. 

A retailer shall require that employees of the establishment involved in the 
sale of pseudoephedrine products in the form of tablets or caplets, and any 
other pseudoephedrine product for which the Commission issues an order 
pursuant to G.S. 90-113.58 to subject the product to requirements under this 
Article, be trained in a program conducted by or approved by the Commission 
pursuant to G.S. 90-113.59. (2005-434, s. 1.) 

§ 90-113.56. (Effective January 15, 2006) Penalties. 

(a) If a retailer willfully and knowingly violates the provisions of G.S. 
90-113.52, 90-113.53, or 90-113.54, the retailer shall be guilty of a Class Al 
misdemeanor for the first offense and a Class I felony for a second or 
subsequent offense. A retailer convicted of a third offense occurring on the 
premises of a single establishment shall be prohibited from making pseu- 
doephedrine products available for sale at that establishment. 

(b) Any purchaser or employee who willfully and knowingly violates G.S. 
90-113.52(c) or G.S. 90-113.53 shall be guilty of a Class 1 misdemeanor for the 
first offense, a Class Al misdemeanor for a second offense, and a Class I felony 
for a third or subsequent offense. This subsection shall not be construed to 
apply to bona fide innocent purchasers. 

(c) Aretailer who fails to train employees in accordance with G.S. 90-113.55, 
adequately supervise employees in transactions involving pseudoephedrine 
products, or reasonably discipline employees for violations of this Article shall 
be fined up to five hundred dollars ($500.00) for the first violation, up to seven 
hundred fifty dollars ($750.00) for the second violation, and up to one thousand 
dollars ($1,000) for a third or subsequent violation of this section. (2005-434, s. 
5) 

§ 90-113.57. (Effective January 15, 2006) Immunity. 

A retailer or an employee of the retailer who, reasonably and in good faith, 
reports to any law enforcement agency any alleged criminal activity related to 
the sale or purchase of pseudoephedrine products, or who refuses to sell a 
pseudoephedrine product to a person reasonably believed to be ineligible to 
purchase a pseudoephedrine product pursuant to this Article, is immune from 
civil liability for that conduct except in cases of willful misconduct. No retailer 
shall retaliate in any manner against any employee of the establishment for a 
report made in good faith to any law enforcement agency concerning alleged 
criminal activity related to the sale or purchase of pseudoephedrine products. 
(2005-434, s. 1.) 
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§ 90-113.58. Commission authority to control pseudoephe- 
drine products. 

(a) The Commission may add or delete a specific pseudoephedrine product 
from requirements of this Article on the petition of any interested party, or its 
own motion. In addition, the Commission may modify the specific storage, 
security, transaction limit, and record-keeping requirements applicable to a 
particular product upon such terms and conditions as they deem appropriate. 
In every case, the Commission shall give notice of and hold a public hearing 
pursuant to Chapter 150B of the General Statutes prior to adding or deleting 
a product. A petition by the Commission or the North Carolina Department of 
Justice to add or delete a specific product from requirements of this Article 
shall be placed on the agenda for consideration at the next regularly scheduled 
meeting of the Commission, as a matter of right. In making a determination 
regarding a specific product, the Commission shall consider whether or not 
there is substantial evidence that the specific product would be used to 
manufacture methamphetamine in the State. 

(b) In making a determination, the Commission shall make findings with 
respect thereto and shall issue an order adding or deleting the specific product 
from requirements of this Article. The order shall be published in the North 
Carolina Register at least 60 days prior to the time that the addition or 
deletion of a specific product from the requirements of this Article becomes 
effective. 

(c) The Commission may adopt temporary and permanent rules in accor- 
dance with this section. (2005-434, s. 1.) 

Editor’s Note. — Session Laws 2005-484, s. 
10, made this section effective September 27, 

2005. 

§ 90-113.59. Commission development of employee train- 
ing programs. 

The Commission shall develop training and education programs targeted for 
employees of establishments where pseudoephedrine products are available 
for sale and shall approve such programs for implementation by retailers. The 
Commission may also conduct employee training programs for retail estab- 
lishments. The Commission may adopt temporary and permanent rules in this 
regard. (2005-434, s. 1.) 

Editor’s Note. — Session Laws 2005-434, s. 
10, made this section effective September 27, 

2005. 

§ 90-113.60. (Effective January 15, 2006) Preemption. 

This Article shall preempt all local ordinances or regulations governing the 

sale by a retailer of over-the-counter products containing pseudoephedrine. 

(2005-434, s. 1.) 

§§ 90-113.61 through 90-113.69: Reserved for future codification 

purposes. 
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ARTICLE 5E. 

North Carolina Controlled Substances Reporting System Act. 

§ 90-113.70. Short title. 

This Article shall be known and may be cited as the “North Carolina 
Controlled Substances Reporting System Act.” (2005-276, s. 10.36(a).) 

Editor’s Note. — Session Laws 2005-276, s. “This act shall be known as the ‘Current Oper- 
10.36(a), originally enacted this Article as Arti- ations and Capital Improvements Appropria- 
cle 5D, G. S. 90-113.60 through 90-113.66. It tions Act of 2005’.” 
has been renumbered as Article 5E, G.S. 90- Session Laws 2005-276, s. 10.36(c), made this 

113.70 through 90-113.76, at the direction of Article effective January 1, 2006. 
the Revisor of Statutes. Session Laws 2005-276, s. 46.5 is a severabil- 

Session Laws 2005-276, s. 1.2, provides: ity clause. 

§ 90-113.71. Legislative findings and purpose. 

(a) The General Assembly makes the following findings: 
(1) North Carolina is experiencing an epidemic of poisoning deaths from 

(2) 

(3) 

(4) 

(3) 

(6) 

(7) 

(8) 

eo — 

unintentional drug overdoses. 
Since 1997, the number of deaths from unintentional drug overdoses 
has increased threefold, from 228 deaths in 1997 to 690 deaths in 
2003. 
The number of unintentional deaths from illicit drugs in North 
Carolina has decreased since 1992 while unintentional deaths from 
licit drugs, primarily prescriptions, have increased. 
Licit drugs are now responsible for over half of the fatal unintentional 
poisonings in North Carolina. 
Over half of the prescription drugs associated with unintentional 
deaths are narcotics (opioids). 
Of these licit drugs, deaths from methadone, usually prescribed as an 
analgesic for severe pain, have increased sevenfold since 1997. 
Methadone from opioid treatment program clinics is a negligible 
source of the methadone that has contributed to the dramatic increase 
in unintentional methadone-related deaths in North Carolina. 
Review of the experience of the 19 states that have active controlled 
substances reporting systems clearly documents that implementation 
of these reporting systems do not create a “chilling” effect on prescrib- 
ing. 
Review of data from controlled substances reporting systems help: 
a. Support the legitimate medical use of controlled substances. 
b. Identify and prevent diversion of prescribed controlled substances. 
c. Reduce morbidity and mortality from unintentional drug over- 

doses. 
d. Reduce the costs associated with the misuse and abuse of con- 

trolled substances. 
e. Assist clinicians in identifying and referring for treatment patients 

misusing controlled substances. 
f. Reduce the cost for law enforcement of investigating cases of 

diversion and misuse. 
g. Inform the public, including health care professionals, of the use 

and abuse trends related to prescription drugs. 
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(b) This Article is intended to improve the State’s ability to identify 
controlled substance abusers or misusers and refer them for treatment, and to 
identify and stop diversion of prescription drugs in an efficient and cost- 
effective manner that will not impede the appropriate medical utilization of 
licit controlled substances. (2005-276, s. 10.36(a).) 

§ 90-113.72. Definitions. 

The following definitions apply in this Article: 
(1) “Commission” means the Commission for Mental Health, Developmen- 

tal Disabilities, and Substance Abuse Services established under Part 
4 of Article 3 of Chapter 143B of the General Statutes. 

(2) “Controlled substance” means a controlled substance as defined in G.S. 
90-87(5). 

(3) “Department” means the Department of Health and Human Services. 
(4) “Dispenser” means a person who delivers a Schedule II through V 

controlled substance to an ultimate user in North Carolina, but does 
not include any of the following: 
a. A licensed hospital or long-term care pharmacy that dispenses 

such substances for the purpose of inpatient administration. 
b. A person authorized to administer such a substance pursuant to 

Chapter 90 of the General Statutes. 
c. A wholesale distributor of a Schedule II through V controlled 

substance. 
(5) “Ultimate user” means a person who has lawfully obtained, and who 

possesses, a Schedule II through V controlled substance for the 
person’s own use, for the use of a member of the person’s household, or 
for the use of an animal owned or controlled by the person or by a 
member of the person’s household. (2005-276, s. 10.36(a).) 

§ 90-113.73. Requirements for controlled substances re- 
porting system. 

(a) The Department shall establish and maintain a reporting system of 
prescriptions for all Schedule II through V controlled substances. Each 
dispenser shall submit the information in accordance with transmission 
methods and frequency established by rule by the Commission. The Depart- 
ment may issue a waiver to a dispenser that is unable to submit prescription 
information by electronic means. The waiver may permit the dispenser to 
submit prescription information by paper form or other means, provided all 
information required of electronically submitted data is submitted. The 
dispenser shall report the information required under this section on a 

monthly basis for the first 12 months of the Controlled Substances Reporting 
System’s operation, and twice monthly thereafter. 

(b) The Commission shall adopt rules requiring dispensers to report the 

following information. The Commission may modify these requirements as 

necessary to carry out the purposes of this Article. The dispenser shall report: 

(1) The dispenser’s DEA number. 
(2) The name of the patient for whom the controlled substance is being 

dispensed, and the patient’s: 
a. Full address, including city, state, and zip code, 
b. Telephone number, and 
c. Date of birth. 

(3) The date the prescription was written. 
(4) The date the prescription was filled. 
(5) The prescription number. 
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(6) Whether the prescription is new or a refill. 
(7) Metric quantity of the dispensed drug. 
(8) Estimated days of supply of dispensed drug, if provided to the 

dispenser. 
(9) National Drug Code of dispensed drug. 
(10) Prescriber’s DEA number. (2005-276, s. 10.36(a); 2005-345, s. 17.) 

Editor’s Note. — Session Laws 2005-276,s. 2005-345, s. 17, effective July 1, 2005, deleted 
10.36(c), made this section effective January 1, “for Health Services” following “The Commis- 

2005. sion” in the introductory paragraph of subsec- 
Effect of Amendments. — Session Laws _ tion (b). 

§ 90-113.74. Confidentiality. 

(a) Prescription information submitted to the Department is privileged and 
confidential, is not a public record pursuant to G.S. 132-1, is not subject to 
subpoena or discovery or any other use in civil proceedings, and except as 
otherwise provided below may only be used for investigative or evidentiary 
purposes related to violations of State or federal law and regulatory activities. 
Except as otherwise provided by this section, prescription information shall 
not be disclosed or disseminated to any person or entity by any person or entity 
authorized to review prescription information. 

(b) The Department may use prescription information data in the controlled 
substances reporting system only for purposes of implementing this Article in 
accordance with its provisions. 

(c) The Department shall release data in the controlled substances report- 
ing system to the following persons only: 

(1) Persons authorized to prescribe or dispense controlled substances for 
the purpose of providing medical or pharmaceutical care for their 
patients. 

(2) An individual who requests the individual’s own controlled substances 
reporting system information. 

(3) Special agents of the North Carolina State Bureau of Investigation 
who are assigned to the Diversion & Environmental Crimes Unit and 
whose primary duties involve the investigation of diversion and illegal 
use of prescription medication and who are engaged in a bona fide 
specific investigation related to enforcement of laws governing licit 
drugs. The SBI shall notify the Office of the Attorney General of North 
Carolina of each request for inspection of records maintained by the 
Department. 

(4) Primary monitoring authorities for other states pursuant to a specific 
ongoing investigation involving a designated person, if information 
concerns the dispensing of a Schedule II through V controlled sub- 
stance to an ultimate user who resides in the other state or the 
dispensing of a Schedule II through V controlled substance prescribed 
by a licensed health care practitioner whose principal place of busi- 
ness is located in the other state. 

(5) To a court pursuant to a lawful court order in a criminal action. 
(6) The Division of Medical Assistance for purposes of administering the 

State Medical Assistance Plan. 
(7) Licensing boards with jurisdiction over health care disciplines pursu- 

ant to an ongoing investigation by the licensing board of a specific 
individual licensed by the board. 

(d) The Department may provide data to public or private entities for 
statistical, research, or educational purposes only after removing information 
that could be used to identify individual patients who received prescription 
medications from dispensers. 
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(e) In the event that the Department finds patterns of prescribing medica- 
tions that are unusual, the Department shall inform the Attorney General’s 
Office of its findings. The Office of the Attorney General shall review the 
Department’s findings to determine if the findings should be reported to the 
SBI for investigation of possible violations of State or federal law relating to 
controlled substances. 

(f) The Department shall purge from the controlled substances reporting 
system database all information more than six years old. (2005-276, s. 
10.36(a).) 

§ 90-113.75. Civil penalties; other remedies; immunity 
from liability. 

(a) A person who intentionally, knowingly, or negligently releases, obtains, 
or attempts to obtain information from the system in violation of a provision of 
this section or a rule adopted pursuant to this section shall be assessed a civil 
penalty not to exceed five thousand dollars ($5,000) per violation. The clear 
proceeds of penalties assessed under this section shall be deposited to the Civil 
Penalty and Forfeiture Fund in accordance with Article 31A of Chapter 115C 
of the General Statutes. 

(b) In addition to any other remedies available at law, an individual whose 
prescription information has been disclosed in violation of this section may 
bring an action against any person or entity who has intentionally, knowingly, 
or negligently released confidential information or records concerning the 
individual for either or both of the following: 

(1) Nominal damages of one thousand dollars ($1,000). In order to recover 

damages under this subdivision, it shall not be necessary that the 
plaintiff suffered or was threatened with actual damages. 

(2) The amount of actual damages, if any, sustained by the individual. 

(c) A health care provider licensed, or an entity permitted under this 

Chapter that, in good faith, makes a report or transmits data required by this 

Article is immune from civil or criminal liability that might otherwise be 

incurred or imposed as a result of making the report or transmitting the data. 

(2005-276, s. 10.36(a).) 

§ 90-113.76. Commission for Mental Health, Developmen- 
tal Disabilities, and Substance Abuse Services 

to adopt rules. 

The Commission for Mental Health, Developmental Disabilities, and Sub- 

stance Abuse Services shall adopt rules necessary to implement this Article. 

(2005-276, s. 10.36(a).) 

ARTICLE 6. 

Optometry. 

§ 90-114. Optometry defined. 

Any one or any combination of the following practices shall constitute the 

practice of optometry: 
(1) The examination of the human eye by any method, other than surgery, 

to diagnose, to treat, or to refer for consultation or treatment any 

abnormal condition of the human eye and its adnexa; or 
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(2) The employment of instruments, devices, pharmaceutical agents and 
procedures, other than surgery, intended for the purposes of investi- 
gating, examining, treating, diagnosing or correcting visual defects or 
abnormal conditions of the human eye or its adnexa; or 

(3) The prescribing and application of lenses, devices containing lenses, 
prisms, contact lenses, orthoptics, vision training, pharmaceutical 
agents, and prosthetic devices to correct, relieve, or treat defects or 
abnormal conditions of the human eye or its adnexa. (1909, c. 444, s. 
Gross: 6687511923, ¢, 42. cle LOT ce4SZ cs aL 907 27a 

Cross References. — As to limited liability 

companies and their powers, see G.S. 57C-2-01 
et seq. As to optometrist/patient privilege, see 
G.S. 8-53.9. 

Legal Periodicals. — For comment on this 
Article, see 1 N.C.L. Rev. 300 (1923). 

CASE NOTES 

Editor’s Note. — Some of the following cases 
were decided under this section as it stood prior 
to the 1977 amendment. 

This Article was intended to regulate 
the practice of optometry, and not the opti- 
cal trade. Palmer v. Smith, 229 N.C. 612, 51 
S.E.2d 8 (1948). 

This section is in substantial accord 
with the definitions given in other jurisdic- 
tions. Palmer v. Smith, 229 N.C. 612, 51 S.E.2d 
8 (1948). 
The duplication of an ophthalmic lens, 

or the duplication or replacement of a 
frame or mounting for such lenses, does not 
constitute the practice of optometry as defined 

in this section. Palmer v. Smith, 229 N.C. 612, 

51 S.E.2d 8 (1948). See note to § 90-115. 

Neither an optician nor an optometrist 
is permitted to use any medicine to treat 
the eye in order to relieve irritation or for any 
other trouble which requires the use of drugs. 
High v. Ridgeway’s Opticians, 258 N.C. 626, 
129 S.E.2d 301 (1963). 

The physician-patient privilege against 
disclosure of confidential communications and 
information does not extend to optometrists. 
(But see now G.S. 8-53.9, enacted in 1997) 

State v. Shaw, 305 N.C. 327, 289 S.H.2d 325 
(1982). 

OPINIONS OF ATTORNEY GENERAL 

Post-operative care of cataract surgery 
patients falls within the definition of op- 
tometry when performed by a licensed optom- 
etrist, and does not constitute the unauthorized 

practice of medicine where there are no compli- 

cations as a result of the surgery. See opinion of 
Attorney General to Mr. Bryant D. Paris, Jr., 

Executive Director, Board of Medical Examin- 

ers, 56 N.C.A.G. 5 (1986). 

§ 90-115. Practice without registration unlawful. 

After the passage of this Article it shall be unlawful for any person to 
practice optometry in the State unless he has first obtained a certificate of 
registration as hereinafter provided. Within the meaning of this Article, a 
person shall be deemed as practicing optometry who does, or attempts to, sell, 
furnish, replace, or duplicate, a lens, frame, or mounting, or furnishes any kind 
of material or apparatus for ophthalmic use, without a written prescription 
from a person authorized under the laws of the State of North Carolina to 
practice optometry, or from a person authorized under the laws of North 
Carolina to practice medicine: Provided, however, that the provisions of this 
section shall not prohibit persons or corporations from selling completely 
assembled spectacles, without advice or aid as to the selection thereof, as 
merchandise from permanently located or established places of business, nor 
shall it prohibit persons or corporations from making mechanical repairs to 
frames for spectacles; nor shall it prohibit any person, firm, or corporation 
engaged in grinding lenses and filling prescriptions from replacing or dupli- 
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cating lenses on original prescriptions issued by a duly licensed optometrist, 
ancioeuliste(1909-e) 444 16, 2:1CS.,s1'6688:-1935, ce 63; 1967)c. 691, 8. 43.) 

CASE NOTES 

Section Is Invalid in Part. — This section 
is invalid insofar as it declares that a person is 
practicing optometry when he replaces or du- 
plicates an ophthalmic lens, or replaces or 
duplicates the frame or mounting for such lens, 
for these acts do not constitute the practice of 
optometry as defined by G.S. 90-114, and the 
proscription has no reasonable relation to the 
public health, safety or welfare. Palmer v. 
Smith, 229 N.C. 612, 51 S.E.2d 8 (1948). See 
N.C. Const., Art. I, §§ 1, 19, and 34. 

Effect of Definition in G.S. 90-114. — The 
mere fact that this section provides that a 
person shall be deemed to be practicing optom- 
etry if he duplicates a lens or replaces or 
duplicates a frame or mounting, without a 
prescription, does not make it so, unless such 

thereof in G.S. 90-114. Palmer v. Smith, 229 

N.C. 612, 51 S.E.2d 8 (1948), decided prior to 
1977 amendment of G.S. 90-114. 

What Optician May Do. — So long as an 
optician confines his work to the mere mechan- 
ical process of duplicating lenses, replacing or 
duplicating frames and mountings, “making 
mechanical repairs to frames for spectacles,” 
and filling prescriptions issued by a duly li- 

censed optometrist or oculist, and does not in 

any manner undertake “the measurement of 
the powers of vision and the adaptation of 
lenses for the aid thereof,” he is not practicing 
optometry. Palmer v. Smith, 229 N.C. 612, 51 
S.E.2d 8 (1948), decided prior to 1977 amend- 

ment of § 90-114. 

Cited in High v. Ridgeway’s Opticians, 258 
N-C26269 1297S F.2d0301' (1963)! 

duplication or replacement constitutes the 
practice of optometry within the definition 

§ 90-115.1. Acts not constituting the unlawful practice of 
optometry. 

In addition to the exemptions from this Article otherwise existing the 

following acts or practices shall not constitute the unlawful practice of 

optometry: 
(1) The practice of optometry, in the discharge of their official duties, by 

optometrists in any branch of the military service of the United States 
or in the full employ of any agency of the United States. 

(2) The teaching of optometry, in optometry schools or colleges operated 

and conducted in this State and approved by the North Carolina State 

Board of Examiners in Optometry, by any person or persons licensed 

to practice optometry anywhere in the United States or in any 

country, territory or other recognized jurisdiction; provided, however, 

that such teaching of optometry by any person or persons licensed in 

any jurisdiction other than a place in the United States must first be 

approved by the North Carolina State Board of Examiners in Optom- 

etry. 
(3) The practice of optometry by students enrolled in optometry schools or 

colleges approved by the North Carolina State Board of Examiners in 

Optometry when such practice is performed as a part of the student’s 

course of instruction, is under the direct supervision of an optometrist 

who is either duly licensed in North Carolina or qualified under 

subdivision (2) above as a teacher, and is conducted in accordance 

with such rules as may be established for such practice by the North 

Carolina State Board of Examiners in Optometry. Additionally, the 

practice of optometry by such students at any location upon patients 

or inmates of institutions wholly owned or operated by the State of 

North Carolina or any political subdivision or subdivisions thereof 

when, in the opinion of the dean of such optometry school or college or 

his designee, the student’s optometric education and experience is 

adequate therefor, subject to review and approval by the said Board of 

Examiners in Optometry, and such practice is a part of the course of 
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instruction of such students, is performed under the supervision of a 
duly licensed optometrist acting as a teacher or instructor and is 
without remuneration except for expenses and subsistence as defined 
and permitted by the rules and regulations of said Board of Examin- 
ers in Optometry. 
The temporary practice of optometry by licensed optometrists of 
another state or of any territory or country when the same is 
performed, as clinicians, at meetings or organized optometric societ- 
ies, associations, colleges or similar optometric organizations, or when 
such optometrists appear in emergency cases upon the specific call of 
and in consultation with an optometrist duly licensed to practice in 
this State. 
The practice of optometry by a person who is a graduate of an 
optometric school or college approved by the North Carolina State 
Board of Examiners in Optometry and who is not licensed to practice 
optometry in this State, when such person is the holder of a valid 
intern permit, or provisional license, issued to him by the North 
Carolina State Board of Examiners in Optometry pursuant to the 
terms and provisions of this Article, and when such practice of 
optometry complies with the conditions of said intern permit, or 
provisional license. 

(6) Any act or acts performed by an optometric assistant or technician to 
an optometrist licensed to practice in this State when said act or acts 
are authorized and permitted by and performed in accordance with 
rules and regulations promulgated by the Board. 

(7) Optometric assisting and related functions as a part of their instruc- 
tions by optometric assistant students enrolled in a course conducted 
in this State and approved by the Board, when such functions are 
performed under the supervision of an optometrist acting as a teacher 
or instructor who is either duly licensed in North Carolina or qualified 
for the teaching of optometry pursuant to the provisions of subdivision 
(Zyabove, (19 7o5c. 15371939" c. 321) 

= 

(5 —— 

Editor’s Note. — The sections relating to 90-118.8 and 90-118.9, were repealed by Ses- 
intern permits and provisional licenses, G.S. sion Laws 1981, c. 811, ss. 4 and 5. 

§ 90-116. Board of Examiners in Optometry. 

In order to properly regulate the practice of optometry, there is established 
a North Carolina State Board of Examiners in Optometry, which shall consist 
of five regularly graduated optometrists who have been engaged in the practice 
of optometry in this State for at least five years and two members to represent 
the public at large. 

No public member shall at any time be a health care provider, be related to 
or be the spouse of a health care provider, or have any pecuniary interest in the 
profitability of a health care provider. For purposes of this section, the term 
“health care provider” shall have the same meaning as provided in GS. 
58-47-5(4). The Governor shall appoint the two public members not later than 
July 1, 1981. 

The optometric members of the Board shall be appointed by the Governor 
from a list provided by the North Carolina State Optometric Society. For each 
vacancy, the society must submit at least three names to the Governor. The 
society shall establish procedures for the nomination and election of optome- 
trist members of the Board. These procedures shall be adopted under the 
rule-making procedures described in Article 2A, Chapter 150B of the General 
Statutes, and notice of the proposed procedures shall be given to all licensed 
optometrists residing in North Carolina. Such procedures shall not conflict 
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with the provisions of this section. Every optometrist with a current North 

Carolina license residing in the State shall be eligible to vote in all such 

elections, and the list of licensed optometrists shall constitute the registration 

list for elections. Any decision of the society relative to the conduct of such 

elections may be challenged by civil action in the Wake County Superior Court. 

A challenge must be filed not later than 30 days after the society has rendered 

the decision in controversy, and all such cases shall be heard de novo. 

All Board members serving on June 30, 1981, shall be eligible to complete 

their respective terms. No member appointed to a term on or after J uly IbIOSIe 

shall serve more than two complete consecutive five-year terms, except that 

each member shall serve until his successor is chosen and qualifies. 

The Governor may remove any member for good cause shown. Any vacancy 

in the optometrist membership of the Board shall be filled for the period of the 

unexpired term by the Governor from a list of at least three names submitted 

by the North Carolina State Optometric Society Executive Council. Any 

vacancy in the public membership of the Board shall be filled by the Governor 

for the unexpired term. (1909, c. 444, s. 3; 1915, c. 21, s. 1; CS. 63.6689 1935. 

c. 63: 1981, c. 496, s. 1; 1987, c. 827, s. 1; 2000-189, s. 5.) 

Editor’s Note. — Section 58-47-5, referred 

to in the second paragraph, has been repealed. 

§ 90-117. Officers; common seal. 

The North Carolina State Board of Examiners in Optometry shall, at each 

annual meeting thereof, elect one of its members president and one secretary- 

treasurer. The common seal which has already been adopted by said Board, 

pursuant to law, shall be continued as the seal of said Board. (1909, c. 444, s. 

4: C.S., s. 6690; 1935, c. 63; 1953, c. 1041, s. 11; 1973, c. 800, s. 1.) 

§ 90-117.1. Quorum; adjourned meetings. 

A majority of the members of said Board shall constitute a quorum for the 

transaction of business. If a majority of members are not present at the time 

and the place appointed for a Board meeting, those members of the Board in 

attendance may adjourn from day to day until a quorum is present, and the 

action of the Board taken at any adjourned meeting thus had shall have the 

same force and effect as if had upon the day and at the hour of the meeting 

called and adjourned from day to day. (1973, c. 800, s. 2; 1981, ¢. A066 Ao) 

§ 90-117.2. Records and transcripts. 

The said Board shall keep a record of its transactions at all annual or special 

meetings and shall provide a record book in which shall be entered the names 

and proficiency of all persons to whom licenses may be granted under the 

provisions of law. The said book shall show, also, the license number and the 

date upon which such license was issued and shall show such other matters as 

in the opinion of the Board may be necessary or proper. Said book shall be 

deemed a book of record of said Board and a transcript of any entry therein or 

a certification that there is not entered therein the name, proficiency and 

license number or date of granting such license, certified under the hand of the 

secretary-treasurer, attested by the seal of the North Carolina State Board of 

Examiners in Optometry, shall be admitted as evidence in any court of this 

State when the same shall otherwise be competent. (1973, c. 800, s. oo 
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§ 90-117.3. Annual and special meetings. 

The North Carolina State Board of Examiners in Optometry shall meet 
annually in June of each year at such place as may be determined by the 
Board, and at such other times and places as may be determined by action of 
the Board or by a majority of the members thereof. Notice of the place of the 
annual meeting and of the time and place of any special or called meeting shall 
be given in writing, by registered or certified mail or personally, to each 
member of the Board at least 10 days prior to said meeting; provided the 
requirements of notice may be waived by any member of the Board. At the 
annual meeting or at any special or called meeting, the said Board shall have 
the power to conduct examination of applicants and to transact such other 
business as may come before it, provided that in case of a special meeting, the 
purpose for which said meeting is called shall be stated in the notice. (1973, c. 
800, s. 4; 1981, c. 496, s. 3.) 

§ 90-117.4. Judicial powers; additional data for records. 

The president of the North Carolina State Board of Examiners in Optometry, 
and/or the secretary-treasurer of said Board, shall have the power to admin- 
ister oaths, issue subpoenas requiring the attendance of persons and the 
production of papers and records before said Board in any hearing, investiga- 
tion or proceeding conducted by it. The sheriff or other proper official of any 
county of the State shall serve the process issued by said president or 
secretary-treasurer of said Board pursuant to its requirements and in the 
Same manner as process issued by any court of record. The said Board shall 
pay for the service of all process, such fees as are provided by law for the 
service of like process in other cases. 
Any person who shall neglect or refuse to obey any subpoena requiring him 

to attend and testify before said Board or to produce books, records or 
documents shall be guilty of a Class 1 misdemeanor. 

The Board shall have the power, upon the production of any papers, records 
or data, to authorize certified copies thereof to be substituted in the permanent 
record of the matter in which such books, records or data shall have been 
introduced in evidence. (1973, c. 800, s. 5; 1993, c. 539, s. 627; 1994, Ex. Sess., 
GeZd se LA(c)s) 

CASE NOTES 

Subpoena Power of Board. — This section 
clearly gives the Board the power, in a proper 
case, to issue subpoenas requiring the atten- 
dance of persons and the production of papers 
and records. The subpoena authority of the 
Board is limited to any hearing, investigation 
or proceeding conducted by it. Bullington v. 

North Carolina State Bd. of Exmrs., 79 N.C. 
App. 750, 340 S.E.2d 770 (1986). 

The authority of the Board to enforce its 
subpoena power necessarily must be decided on 
a case-by-case basis. Bullington v. North Caro- 
lina State Bd. of Exmrs., 79 N.C. App. 750, 340 
S.E.2d 770 (1986). 

§ 90-117.5. Bylaws and regulations. 

The North Carolina State Board of Examiners in Optometry shall have the 
power to make necessary bylaws and regulations, not inconsistent with the 
provisions of this Article, regarding any matter referred to in this Article and 
for the purpose of facilitating the transaction of business by the said Board. 
(Io Tac, S00.e"6.) 
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§ 90-118. Examination and licensing of applicants; qualli- 

fications; causes for refusal to grant license; 

void licenses; educational requirements for 

prescription and use of pharmaceutical 

agents. 

(a) The North Carolina State Board of Examiners in Optometry shall grant 

licenses to practice optometry to such applicants who are graduates of an 

accredited optometric institution, who, in the opinion of a majority of the 

Board, shall undergo a satisfactory examination of proficiency in the knowl- 

edge and practice of optometry, subject, however, to the further provisions of 

this section and to the provisions of this Article. 

(b) The applicant shall be of good moral character and at least 18 years of 

age at the time the application for examination is filed. The application shall 

be made to the said Board in writing and shall be accompanied by evidence 

satisfactory to said Board that the applicant is a person of good moral 

character; has an academic education, the standard of which shall be deter- 

mined by the said Board; and that he is a graduate of and has a diploma from 

an accredited optometric college or the optometric department of an accredited 

university or college recognized and approved as such by the said Board. 

(c) The North Carolina State Board of Examiners in Optometry is autho- 

rized to conduct both written or oral and clinical examinations of such 

character as to thoroughly test the qualifications of the applicant, and may 

refuse to grant a license to any person who, in its discretion, 1s found deficient 

in said examination, or to any person guilty of cheating, deception, or fraud 

during such examination, or whose examination discloses, to the satisfaction of 

the Board, a deficiency in academic education. The Board may employ such 

optometrists found qualified therefor by the Board in examining applicants for 

licenses as it deems appropriate. 
(d) Any license obtained through fraud or by any false representation shall 

be void ab initio and of no effect. 
(e) The Board shall not license any person to practice optometry in the State 

of North Carolina beyond the scope of the person’s educational training as 

determined by the Board. No optometrist presently licensed in this State shall 

prescribe and use pharmaceutical agents in the practice of optometry unless 

and until he (i) has submitted to the Board evidence of satisfactory completion 

of all educational requirements established by the Board to prescribe and use 

pharmaceutical agents in the practice of optometry and (ii) has been certified 

by the Board as educationally qualified to prescribe and use pharmaceutical 

agents. 
Provided, however, that no course or courses in pharmacology shall be 

approved by the Board unless (i) taught by an institution having facilities for 

both the didactic and clinical instruction in pharmacology and which is 

accredited by a regional or professional accrediting organization that is 

recognized and approved by the Council on Postsecondary Accreditation or the 

United States Office of Education and (ii) transcript credit for the course or 

courses is certified to the Board by the institution as being equivalent in both 

hours and content to those courses in pharmacology required by the other 

licensing boards in this Chapter whose licensees or registrants are permitted 

the use of pharmaceutical agents in the course of their professional practice. 

(1909, c. 444, s. 5; 1915, c. 21, ss. 2, 3, 4; C.S., s. 6691; 1923¢¢ 22ss, Ze 1950; 

c. 63; 1949, c. 357; 1959, c. 464; 1973, c. 800, s. 7; 1975, c. 19, s. 23; 1977, c. 482, 

or 71981, ¢. 496, ss) 4, 5; 1997-75, s. 4.1.) 
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CASE NOTES 

Discontinuing Practice of Optometry _ lina State Bd. of Exmrs., 206 N.C. 853, 175 S.E. 
for 18 Years Will Not Constitute Abandon- 281 (1934), decided prior to the 1973 amend- 

ment of License. — See Mann v. North Caro- ment of this section. 

§ 90-118.1. Contents of original license. 

The original license granted by the North Carolina State Board of Examin- 
ers in Optometry shall bear a serial number, the full name of the applicant, the 
date of issuance and shall be signed by the president and a majority of the 
members of the said Board and attested by the seal of said Board and the 
secretary thereof. The certificate of renewal of license shall bear a serial 
number which need not be the serial number of the original license issued, the 
full name of the applicant and the date of issuance. (1973, c. 800, s. 8.) 

§ 90-118.2. Displaying license and current certificate of 
renewal. 

The license and the current certificate of renewal of license to practice 
optometry issued, as herein provided, shall at all times be displayed in a 
conspicuous place in the office of the holder thereof and whenever requested 
the license and the current certificate of renewal shall be exhibited to or 
produced before the North Carolina State Board of Examiners in Optometry or 
to its authorized agents. 
A licensee who practices in more than one office location shall make 

application to the Board for a duplicate license for each branch office for 
display as required by this section. In issuing a duplicate license, the address | 
of the branch office location and the original certificate number shall be 
included. At the time of the annual renewal of licenses, those optometrists who 
have been issued a duplicate license for a branch office, shall make application 
to the North Carolina Board of Examiners in Optometry on a form provided by 
the Board for the renewal of the license in the same manner as provided for in 
G.S. 90-118.10 for the renewal of his license. The holder of a certificate for a 
branch office may cancel it by returning the certificate to the Secretary of the 
Board 97 ac. cU0gs00) 106 lc. on I came) 

Cross References. — As to duplicate license 
fees for branch offices, see G.S. 90-123. 

§ 90-118.3. Refusal to grant renewal of license. 

For nonpayment of fee or fees required by this Article, or for violation of any 
of the terms or provisions of G.S. 90-121.2, the North Carolina State Board of 
Examiners in Optometry may refuse to issue a certificate of renewal of license. 
C1973, c¢. 300,s. 1071981. c¢ cll s, 2.) 

§ 90-118.4. Duplicate licenses. 

When a person is a holder of a license to practice optometry in North 
Carolina or the holder of a certificate of renewal of license, he may make 
application to the North Carolina State Board of Examiners in Optometry for 
the issuance of a copy or a duplicate thereof accompanied by a reasonable fee 
set by the Board. Upon the filing of the application and the payment of the fee, 
the said Board shall issue a copy or duplicate. (1973, c. SOO sz sarie) 
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§ 90-118.5. Licensing practitioners of other states. 

(a) If an applicant for licensure is already licensed in another state in 

optometry, the North Carolina State Board of Examiners in Optometry shall 

issue a license to practice optometry to the applicant without examination 

other than a clinical practicum examination upon evidence that: 

(1) The applicant is currently an active, competent practitioner in good 

standing, and 
(2) The applicant has practiced at least three out of the five years 

immediately preceding his or her application, and 
(3) The applicant currently holds a valid license in another state, and 

(4) No disciplinary proceeding or unresolved complaint is pending any- 

where at the time a license is to be issued by this State, and 

(5) The licensure requirements in the other state are equivalent to or 
higher than those required by this State. 

(b) Application for license to be issued under the provisions of this section 

shall be accompanied by a certificate from the optometry board or like board of 

the state from which said applicant removed, certifying that the applicant is 

the legal holder of a license to practice optometry in that state, and for a period 

of at least three out of five years immediately preceding the application has 

engaged in the practice of optometry; is of good moral character and that 

during the period of his practice no charges have been filed with said board 

against the applicant for the violation of the criminal laws of the state or the 

United States, or for the violation of the ethics of the profession of optometry. 

(c) Application for a license under this section shall be made to the North 

Carolina State Board of Examiners in Optometry within six months of the date 

of the issuance of the certificate hereinbefore required, and said certificate 

shall be accompanied by the diploma or other evidence of the graduation from 

an accredited, recognized and approved optometry college, school or optometry 

department of a college or university. 
(d) Any license issued upon the application of any optometrist from any 

other state or territory shall be subject to all of the provisions of this Article 

with reference to the license issued by the North Carolina State Board of 

Examiners in Optometry upon examination of applicants and the rights and 

privileges to practice the profession of optometry under any license so issued 

shall be subject to the same duties, obligations, restrictions and the conditions 

as imposed by this Article on optometrists originally examined by the North 

Carolina State Board of Examiners in Optometry. (1973, c. 800, s. 12; 1981, c. 

496, ss. 6, 7.) 

§ 90-118.6. Certificate issued to optometrist moving out of 

State. 

Any optometrist duly licensed by the North Carolina State Board of 

Examiners in Optometry, desiring to move from North Carolina to another 

state, territory or foreign country, if a holder of a certificate of renewal of 

license from said Board, upon application to said Board and the payment to it 

of the fee in this Article provided, shall be issued a certificate showing his full 

name and address, the date of license originally issued to him, the date and 

number of his renewal of license, and whether any charges have been filed with 

the Board against him. The Board may provide forms for such certificate, 

requiring such additional information as it may determine proper. (1973, c. 

800, s. 13.) 
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§ 90-118.7. Licensing former optometrists who have 
moved back into State or resumed practice. 

Any person who shall have been licensed by the North Carolina State Board 
of Examiners in Optometry to practice optometry in this State who shall have 
retired from practice or who shall have moved from the State and shall have 
returned to the State, may, upon a satisfactory showing to said Board of his 
proficiency in the profession of optometry and his good moral character during 
the period of his retirement, or absence from the State, be granted by said 
Board a license to resume the practice of optometry upon making application 
to the said Board in such form as it may require. The license to resume 
practice, after issuance thereof, shall be subject to all the provisions of this 
Article. (1973, c. 800, s. 14.) 

S§ 90-118.8, 90-118.9: Repealed by Session Laws 1981, c. 811, ss. 4, 5. 

§ 90-118.10. Annual renewal of licenses. 

Since the laws of North Carolina now in force provided for the annual 
renewal of any license issued by the North Carolina State Board of Examiners 
in Optometry, it is hereby declared to be the policy of this State that all licenses 
heretofore issued by the North Carolina State Board of Examiners in Optom- 
etry, or hereafter issued by said Board are subject to annual renewal and the 
exercise of any privilege granted by any license heretofore issued or hereafter 
issued by the North Carolina State Board of Examiners in Optometry is 
subject to the issuance on or before the first day of January of each year of a 
certificate of renewal of license. 

On or before the first day of January of each year, each optometrist engaged 
in the practice of optometry in North Carolina shall make application to the 
North Carolina State Board of Examiners in Optometry and receive from said 
Board, subject to the further provisions of this section and of this Article, a 
certificate of renewal of said license. 

The application shall show the serial number of the applicant’s license, his 
full name, address and the county in which he has practiced during the 
preceding year, the date of the original issuance of license to said applicant and 
such other information as the said Board from time to time may prescribe by 
regulation. 

If the application for such renewal certificate, accompanied by the fee 
required by this Article, is not received by the Board before January 31 of each 
year, an additional fee of fifty dollars ($50.00) shall be charged for renewal 
certificate. If such application accompanied by the renewal fee is not received 
by the Board before March 31 of each year, every person thereafter continuing 
to practice optometry without having applied for a certificate of renewal shall 
be guilty of the unauthorized practice of optometry and shall be subject to the 
penalties prescribed by G.S. 90-118.11. 

In issuing a certificate of renewal, the Board shall expressly state whether 
such person, otherwise licensed in the practice of optometry, has been certified 
to prescribe and use pharmaceutical agents. (1973, c. 800, s. 17; c. 1092, s. 1; 
LOW THC A825. 3 SOS T aco 4 ices») 

§ 90-118.11. Unauthorized practice; penalty for violation 
of Article. 

If any person shall practice or attempt to practice optometry in this State 
without first having passed the examination and obtained a license from the 
North Carolina State Board of Examiners in Optometry; or without having 
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obtained a provisional license from said Board; or if he shall practice optometry 
after March 31 of each year without applying for a certificate of renewal of 
license, as provided in G.S. 90-118.10; or shall practice or attempt to practice 
optometry while his license is revoked, or suspended, or when a certificate of 
renewal of license has been refused; or shall practice or attempt to practice 
optometry by means or methods that the Board has determined is beyond the 
scope of the person’s educational training; or shall violate any of the provisions 
of this Article for which no specific penalty has been provided; or shall practice, 
or attempt to practice, optometry in violation of the provisions of this Article; 
or shall practice optometry under any name other than his own name, said 
person shall be guilty of a Class 1 misdemeanor. Each day’s violation of this 
Article shall constitute a separate offense. (1973, c. 800, s. 18; 1977, c. 482, s. 
A, 1981,.c. 496,.s. 10; 1993, c. 539, s. 628; 1994, Ex. Sess., c. 24, s. 14(c).) 

Editor’s Note. — The section relating to 
provisional licenses, G.S. 90-116, was repealed 
by Session Laws 1981, c. 811, s. 5. 

§ 90-119. Persons in practice before passage of statute. 

Every person who had been engaged in the practice of optometry in the State 

for two years prior to the date of the passage of this Article shall hereafter file 

an affidavit as proof thereof with the Board. The secretary shall keep a record 

of such persons who shall be exempt from the provisions of the preceding 

section [G.S. 90-118]. Upon payment of three dollars ($3.00) he shall issue to 

each of them certificates of registration without the necessity of an examina- 

tion. Failure on the part of a person so entitled within six months of the 

enactment of this Article to make written application to the Board for the 

certificate of registration accompanied by a written statement, signed by him 

and duly verified before an officer authorized to administer oaths within this 

State, fully setting forth the grounds upon which he claims such certificate, 

shall be deemed a waiver of his right to a certificate under the provisions of this 

section. A person who has thus waived his right may obtain a certificate 

thereafter by successfully passing examination and paying a fee as provided 

herein. (1909, c. 444, ss. 6, 7, 9; C.S., s. 6692.) 

§§ 90-120, 90-121: Repealed by Session Laws 1973, c. 800, ss. 19, 20. 

§ 90-121.1. Board may enjoin illegal practices. 

In view of the fact that the illegal practice of optometry imminently 

endangers the public health and welfare, and is a public nuisance, the North 

Carolina State Board of Examiners in Optometry may, if it shall find that any 

person is violating any of the provisions of this Article, apply to the superior 

court for a temporary or permanent restraining order or injunction to restrain 

such person from continuing such illegal practices. If upon such application, it 

shall appear to the court that such person has violated, or is violating, the 

provisions of this Article, the court shall issue an order restraining any further 

violating thereof. All such actions by the Board for injunctive relief shall be 

governed by the provisions of Article 37 of Chapter 1 of the General Statutes: 

provided, such injunctive relief may be granted regardless of whether criminal 

prosecution has been or may be instituted under the provisions of G.S. 90-124. 

Actions under this section shall be commenced in the superior court district or 

set of districts as defined in G.S. 7A-41.1 in which the respondent resides or 

has his principal place of business. (1973, c. 800, s. 19; 1981, c. 496ns4 11. 19S/ 

(Reg. Sess., 1988), c. 1037, s. 101.) 
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§ 90-121.2. Rules and regulations; discipline, suspension, 
revocation and regrant of certificate. 

(a) The Board shall have the power to make, adopt, and promulgate such 
rules and regulations, including rules of ethics, as may be necessary and 
proper for the regulation of the practice of the profession of optometry and for 
the performance of its duties. The Board shall have jurisdiction and power to 
hear and determine all complaints, allegations, charges of malpractice, corrupt 
or unprofessional conduct, and of the violation of the rules and regulations, 
including rules of ethics, made against any optometrist licensed to practice in 
North Carolina. The Board shall also have the power and authority to: (i) 
refuse to issue a license to practice optometry; (ii) refuse to issue a certificate 
of renewal of a license to practice optometry; (iii) revoke or suspend a license 
to practice optometry; and (iv) invoke such other disciplinary measures, 
censure, or probative terms against a licensee as it deems fit and proper; in any 
instance or instances in which the Board is satisfied that such applicant or 
licensee: 

(1) Has engaged in any act or acts of fraud, deceit or misrepresentation in 
obtaining or attempting to obtain a license or the renewal thereof: 

(2) Is a chronic or persistent user of intoxicants, drugs or narcotics to the 
extent that the same impairs his ability to practice optometry; 

(3) Has been convicted of any of the criminal provisions of this Article or 
has entered a plea of guilty or nolo contendere to any charge or 
charges arising therefrom; 

(4) Has been convicted of or entered a plea of guilty or nolo contendere to 
any felony charge or to any misdemeanor charge involving moral 
turpitude; 

(5) Has been convicted of or entered a plea of guilty or nolo contendere to 
any charge of violation of any State or federal narcotic or barbiturate 
law; 

(6) Has engaged in any act or practice violative of any of the provisions of 
this Article or violative of any of the rules and regulations promul- 
gated and adopted by the Board, or has aided, abetted or assisted any 
other person or entity in the violation of the same; 
Is mentally, emotionally, or physically unfit to practice optometry or is 
afflicted with such a physical or mental disability as to be deemed 
dangerous to the health and welfare of his patients. An adjudication of 
mental incompetency in a court of competent jurisdiction or a deter- 
mination thereof by other lawful means shall be conclusive proof of 
unfitness to practice optometry unless or until such person shall have 
been subsequently lawfully declared to be mentally competent; 

(8) Repealed by Session Laws 1981, c. 496, s. 12. 
(9) Has permitted the use of his name, diploma or license by another 

person either in the illegal practice of optometry or in attempting to 
fraudulently obtain a license to practice optometry; 

(10) Has engaged in such immoral conduct as to discredit the optometry 
profession; 

(11) Has obtained or collected or attempted to obtain or collect any fee 
through fraud, misrepresentation, or deceit; 

(12) Has been negligent in the practice of optometry; 
(13) Has employed a person not licensed in this State to do or perform any 

act of service, or has aided, abetted or assisted any such unlicensed 
person to do or perform any act or service which under this Article can 
ou be done or performed only by an optometrist licensed in this 
tate; 

(14) Is incompetent in the practice of optometry; 

(7 — 
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(15) Has practiced any fraud, deceit or misrepresentation upon the public 
or upon any individual in an effort to acquire or retain any patient or 
patients, including false or misleading advertising; 

(16) Has made fraudulent or misleading statements pertaining to his 
skill, knowledge, or method of treatment or practice; 

(17) Has committed any fraudulent or misleading acts in the practice of 
optometry; 

(18) Repealed by Session Laws 1981, c. 496, s. 12. 
(19) Has, in the practice of optometry, committed an act or acts constitut- 

ing malpractice; 
(20) Repealed by Session Laws 1981, c. 496, s. 12. 
(21) Has permitted an optometric assistant in his employ or under his 

supervision to do or perform any act or acts violative to this Article or 
of the rules and regulations promulgated by the Board; 

(22) Has wrongfully or fraudulently or falsely held himself out to be or 
represented himself to be qualified as a specialist in any branch of 
optometry; 

(23) Has persistently maintained, in the practice of optometry, unsanitary 
offices, practices, or techniques; 

(24) Is a menace to the public health by reason of having a serious 
communicable disease; 

(25) Has engaged in any unprofessional conduct as the same may be from 
time to time defined by the rules and regulations of the Board. 

In addition to and in conjunction with the actions described above, the Board 
may make a finding adverse to a licensee or applicant but withhold imposition 
of judgment and penalty or it may impose judgment and penalty but suspend 
enforcement thereof and place the licensee on probation, which probation may 
be vacated upon noncompliance with such reasonable terms as the Board may 
impose. The Board may administer a public or private reprimand or a private 
letter of concern, and the private reprimand and private letter of concern shall 
not require a hearing in accordance with G.S. 90-121.3 and shall not be 
disclosed to any person except the licensee. The Board may require a licensee 
to: (i) make specific redress or monetary redress; (ii) provide free public or 
charity service; (iii) complete educational, remedial training, or treatment 
programs; (iv) pay a fine; and (v) reimburse the Board for disciplinary costs. 

(b) If any person engages in or attempts to engage in the practice of 
optometry while his license is suspended, his license to practice optometry in 
the State of North Carolina may be permanently revoked. 

(c) The Board may, on its own motion, initiate the appropriate legal 
proceedings against any person, firm or corporation when it is made to appear 
to the Board that such person, firm or corporation has violated any of the 
provisions of this Article. 

(d) The Board may appoint, employ or retain an investigator or investiga- 
tors for the purpose of examining or inquiring into any practices committed in 
this State that might violate any of the provisions of this Article or any of the 
rules and regulations promulgated by the Board. 

(e) The Board may employ or retain legal counsel for such matters and 
purposes as may seem fit and proper to said Board. 

(f) As used in this section the term “licensee” includes licensees, provisional 
licensees and holders of intern permits, and the term “license” includes license, 
provisional license and intern permit. 

(g) A person, partnership, firm, corporation, association, authority, or other 
entity acting in good faith without fraud or malice shall be immune from civil 
liability for (i) reporting or investigating the acts or omissions of a licensee or 
applicant that violate the provisions of subsection (a) of this section or any 
other provision of law relating to the fitness of a licensee or applicant to 
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practice optometry and (ii) initiating or conducting proceedings against a 
licensee or applicant if a complaint is made or action is taken in good faith 
without fraud or malice. A person shall not be held liable in any civil 
proceeding for testifying before the Board in good faith and without fraud or 
malice in any proceeding involving a violation of subsection (a) of this section 
or any other law relating to the fitness of an applicant or licensee to practice 
optometry, or for making a recommendation to the Board in the nature of peer 
review, in good faith and without fraud and malice. (1973, c. 800, s. 20; 1981, 
c. 496, ss. 12, 13; 2000-184, s. 6.) 

CASE NOTES 

Cited in Dailey v. North Carolina State Bd. 
of Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 

(1983). 

§ 90-121.3. Hearings. 

(a) The Board shall grant any person whose license is affected the right to 
be heard before the Board, before any of the following action is finally taken, 
the effect of which would be: 

(1) To deny permission to take an examination for licensing for which 
application has been duly made; or 

(2) To deny a license after examination for any cause other than failure to 
pass an examination; or 

(3) To withhold the renewal of a license for any cause other than failure to 
pay a statutory renewal fee; or 

(4) To suspend a license; or 
(5) To revoke a license; or 
(6) To revoke or suspend a provisional license or an intern permit; or 
(7) To invoke any other disciplinary measures, censure, or probative 

terms against a licensee, a provisional licensee, or an intern. 
(b) Proceedings under this section shall be conducted in accordance with the 

provisions of Chapter 150B of the General Statutes of North Carolina. 
(c) In lieu of or as a part of such hearings and subsequent proceedings the 

Board is authorized and empowered to enter any consent order relative to the 
discipline, censure, or probation of a licensee, an intern, or an applicant for a 
license, or relative to the revocation or suspension of a license, provisional 
license, or intern permit. 

(d) Following the service of the notice of hearing as required by Chapter 
150B of the General Statutes, the Board and the person upon whom such 
notice is served shall have the right to conduct adverse examinations, take 
depositions, and engage in such further discovery proceedings as are permitted 
by the laws of this State in civil matters. The Board is hereby authorized and 
empowered to issue such orders, commissions, notices, subpoenas, or other 
process as might be necessary or proper to effect the purposes of this 
subsection; provided, however, that no member of the Board shall be subject to 
examination hereunder, (1973.c) 800 4s. 21¢c5 1331988198 7.C232 7p 

§ 90-121.4. Restoration of revoked license. 

Whenever any optometrist has been deprived of his license, the North 
Carolina State Board of Examiners in Optometry in its discretion may restore 
said license upon due notice being given and hearing had, and satisfactory 
evidence produced or proper reformation of the licentiate, before restoration. 
GhOVSre 7500750225) 
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§ 90-122. Compensation and expenses of Board. 

Notwithstanding G.S. 93B-5(a), each member of the North Carolina State 
Board of Examiners in Optometry shall receive as compensation for his 
services in the performance of his duties under this Article two hundred dollars 
($200.00) for each day actually engaged in the performance of the duties of his 
office, and all legitimate and necessary expenses incurred in attending 
meetings of the said Board. 

All per diem allowances and all expenses paid as provided in this section 
shall be paid upon vouchers drawn by the Executive Director of the Board in 
accordance with Board policy. 

The Board is authorized and empowered to expend from funds collected such 
sum or sums as it may determine necessary in the administration and 
enforcement of this Article, and employ such personnel as it may deem 
requisite to assist in carrying out the administrative functions required by this 
Pua sandsoyathe board. (1909, cy444 sy Ll:.CiS.3s, 6695; 1923) 1c 42.0504; 
Wo emo, 1909. c, 014° 1973.c..300; S238: 1979, c. 771, s. 3; 1987, ¢..645es. 
2; 2001-493, s. 1.) 

§ 90-123. Fees. 

In order to provide the means of carrying out and enforcing the provisions of 
this Article and the duties of devolving upon the North Carolina State Board 
of Examiners in Optometry, the Board is authorized to charge and collect the 
following fees: 

(1) Each application for general optometry examination.......... $800.00 
(2) Each general optometry license renewal, which fee shall be 

annually fixed by the Board, and not later than December 15 
of each year written notice of the amount of the renewal fee 
shall be given to each optometrist licensed to practice in this 
State by mailing the notice to the last address of record with 
Pifem GLP OimedChesUCheODUOIMOLRISL: nee ccm! Meee cee ot ec en ceo. 300.00 

(3) Each certificate of license to a resident optometrist desiring to 
ClieeaOranOtner stave Or CELTILOLY a)... 222 arose nace ase es ss 3 300.00 

(4) Each license issued to a practitioner of another state or 
em Lom aLOnPrAChICerIMEtNIS SULALE Aimer. ott. anseeetss e Let cho. es 350.00 

(5) Each license to resume practice issued to an optometrist who 
has retired from the practice of optometry or who has 
removed from and returned to this State ....................0. 350.00 

(6) Each application for registration as an optometric assistant 
Ouarenerid MmUNereOime te) citiee sate h shotoros se atdbax theses eRe 100.00 

(7) Each application for registration as an optometric technician 
Meco urd lnbieKenl pydis: hear ee ee oe eet se estos Coach 100.00 

(8) Each duplicate license or renewal thereof for each branch 
SUIDLETS,, 0, LNT Rn oth Rigen HEA ee LL ma ge ee ee 100.00. 

bomen 4c 12; C 5.18) 6696; 1923 ..c7 42, s..5; 1933, ¢. 492; 1937, c. 362:.s: 
fie Oe. 47 21969 ec) 6242 1973; c.1092,.s. 2; 1979) 'c) 771, ss. 1,2; 1981, c. 
O09: 1987. .c.. 645;0s; 1; 2001-4935 8.2) 

§ 90-123.1. Continuing education courses required. 

All registered optometrists now or hereafter licensed in the State of North 
Carolina are and shall be required to take annual courses of study in subjects 
relating to the practice of the profession of optometry to the end that the 

utilization and application of new techniques, scientific and clinical advances, 

and the achievements of research will assure expansive and comprehensive 
care to the public. The length of study shall be prescribed by the Board but 
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shall not exceed 25 hours in any calendar year. Attendance must be at a course 

or courses approved by the Board. Attendance at any course or courses of study 

are to be certified to the Board upon a form approved by the Board and shall 

be submitted by each registered optometrist at the time he makes application 

to the Board for the renewal of his license and payment of his renewal fee. The 

Board is authorized to use up to one half of its annual renewal fees for the 

purposes of contracting with institutions of higher learning, professional 

organizations, or qualified individuals for the providing of educational pro- 

grams that meet this requirement. The Board is further authorized to treat 

funds set aside for the purpose of continuing education as State funds for the 

purpose of accepting any funds made available under federal law on a 

matching basis for the promulgation and maintenance of programs of continu- 
ing education. In no instance may the Board require a greater number of hours 
of study than are available at approved courses held within the State, and 
shall be allowed to waive this requirement in cases of certified illness or undue 
hardship teho69) C2904 951 ces Likices. ) 

§ 90-124. Rules and regulations of Board; violation a mis- 
demeanor. 

Rules and regulations adopted by the Board shall become effective 30 days 
after passage, and the same may be proven, as evidence, by the president 
and/or the secretary-treasurer of the Board, and/or by certified copy under the 
hand and seal of the secretary-treasurer. A certified copy of any rule or 
regulation shall be receivable in all courts as prima facie evidence thereof if 
otherwise competent, and any person, firm, or corporation violating any such 
rule or regulation shall be guilty of a Class 2 misdemeanor, and each day that 
this section is violated shall be considered a separate offense. 

The Board shall issue every two years to each licensed optometrist a 
compilation or supplement of the Optometric Practice Act and the Board Rules 
and Regulations, and upon written request by such licensed optometrist, a 
directory of optometrists. (1909, c. 444, s. 13; C.S., s. 6697; 1935, c. 63; 1953, c. 
189: c: 1041, s. 12; 1955, ¢.. 996; 1973, c. 800, 8.24; 1993. c. 939, sy b20 alos 
Hx eoesse 6.24.15. 14(c))) 

Legal Periodicals. — For comment on the 
1955 amendment, see 33 N.C.L. Rev. 519 

(1955). 

CASE NOTES 

Cited in Head v. New Mexico Bd. of Exmrs., 
374 Us 424..83) 5: Cl 1759 210i. Nd 2a1983 
(1963). 

§ 90-125. Practicing under other than own name or as a 
salaried or commissioned employee. 

Except as provided for in Chapter 55B of the General Statutes of North 
Carolina, it shall be unlawful for any person licensed to practice optometry 
under the provisions of this Article to advertise, practice, or attempt to practice 
under a name other than his own, except as an associate of or assistant to an 
optometrist licensed under the laws of the State of North Carolina; and it shall 
be likewise unlawful for any corporation, lay body, organization, group, or lay 
individuals to engage, or undertake to engage, in the practice of optometry 
through means of engaging the services, upon a salary or commission basis, of 
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one licensed to practice optometry or medicine in any of its branches in this 
State. Likewise, it shall be unlawful for any optometrist licensed under the 
provisions of this Article to undertake to engage in the practice of optometry as 
a salaried or commissioned employee of any corporation, lay body, organiza- 
tion, group, or lay individual. (1935, c. 63; 1937, c. 362, s. 2; 1969, c. 718, s. 16.) 

CASE NOTES 

Cited in High v. Ridgeway’s Opticians, 258 
ihi020,,129 0.1.20 301 (L963). 

§§ 90-126, 90-126.1: Repealed by Session Laws 1973, c. 800, s. 26. 

§ 90-127. Application of Article. 

Nothing in this Article shall be construed to apply to physicians and 
surgeons authorized to practice under the laws of North Carolina, except the 
provisions contained in G.S. 90-125, or prohibit persons to sell spectacles, 
eyeglasses, or lenses as merchandise from permanently located and estab- 
lished places of business. (1909, c. 444, s. 15; C.S., s. 6699; 1937, c. 362, s. 3.) 

§ 90-127.1. Free choice by patient guaranteed. 

No agency of the State, county or municipality, nor any commission or clinic, 
nor any board administering relief, social security, health insurance or health 
service under the laws of the State of North Carolina shall deny to the 
recipients or beneficiaries of their aid or services the freedom to choose a duly 
licensed optometrist or duly licensed physician as the provider of care or 
services which are within the scope of practice of the profession of optometry 
as defined in this Chapter. (1965, c. 396, s. 3; 1973, c. 800, s. 25.) 

§ 90-127.2. Filling prescriptions. 

Legally licensed druggists of this State may fill prescriptions of optometrists 
duly licensed by the North Carolina State Board of Examiners in Optometry to 
prescribe, apply or use pharmaceutical agents. (1977, c. 482, s. 5.) 

§ 90-127.3. Copy of prescription furnished on request. 

All persons licensed or registered under this Chapter shall upon request give 
each patient having received an eye examination a copy of his spectacle 
prescription. No person, firm or corporation licensed or registered under 
Article 17 of this Chapter shall fill a prescription or dispense lenses, other than 
spectacle lenses, unless the prescription specifically states on its face that the 
prescriber intends it to be for contact lenses and includes the type and 
specifications of the contact lenses being prescribed. The prescriber shall state 
the expiration date on the face of every prescription, and the expiration date 
shall be no earlier than 365 days after the examination date. 
Any person, firm or corporation that dispenses contact lenses on the 

prescription of a practitioner licensed under Articles 1 or 6 of this Chapter 
shall, at the time of delivery of the lenses, inform the recipient both orally and 
in writing that he return to the prescriber for insertion of the lens, instruction 
on lens insertion and care, and to ascertain the accuracy and suitability of the 
prescribed lens. The statement shall also state that if the recipient does not 
return to the prescriber after delivery of the lens for the purposes stated above, 
the prescriber shall not be responsible for any damages or injury resulting 
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from the prescribed lens, except that this sentence does not apply if the 

dispenser and the prescriber are the same person. 
Prescriptions filled pursuant to this section shall be kept on file by the 

prescriber and the person filling the prescription for at least 24 months after 

the prescription is filled. (1981, c. 496, s. 14.) 

§ 90-128: Repealed by Session Laws 1973, c. 800, s. 26. 

ARTICLE 6A. 

Optometry Peer Review. 

§ 90-128.1. Peer review agreements. 

(a) The North Carolina State Board of Examiners in Optometry may, under 

rules adopted by the Board in compliance with Chapter 150B of the General 

Statutes, enter into agreements with the North Carolina State Optometric 

Society (Society), for the purpose of conducting peer review activities. Peer 

review activities to be covered by such agreements shall be limited in peer 

review proceedings to review of clinical outcomes as they relate to the quality 

of health care delivered by optometrists licensed by the Board. 

(b) Peer review agreements shall include provisions for the Society to 

receive relevant information from the Board and other sources, provide 

assurance of confidentiality of nonpublic information and of the review process, 

and make reports to the Board. Peer review agreements shall include provi- 

sions assuring due process. 
(c) Any confidential patient information and other nonpublic information 

acquired, created, or used in good faith by the Society pursuant to this section 

shall remain confidential and shall not be subject to discovery or subpoena in 

a civil case. 
(d) Peer review activities conducted in good faith pursuant to any agree- 

ment under this section are deemed to be State directed and sanctioned and 
shall constitute State action for the purposes of application of antitrust laws. 
The Board shall be responsible for legal fees arising from peer review 
activities. (1997-75, s. 3.) 

Editor’s Note. — Session Laws 1997-75, s. section has been recodified as G.S. 90-128.1 at 

3, enacted this section as G.S. 90-127.4. The _ the direction of the Revisor of Statutes. 

§§ 90-128.2 through 90-128.6: Reserved for future codification pur- 
poses. 

ARTICLE 7. 

Osteopathy. 

§ 90-129. Osteopathy defined. 

For the purpose of this Article osteopathy is defined to be the science of 
healing without the use of drugs, as taught by the various colleges of 
osteopathy recognized by the North Carolina Osteopathic Society, Incorpo- 
Teaveds (1907..C. (604. .6eG ah Odi nC.192 a6 wa noes Os) 
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Cross References. — As to limited liability 
companies and their powers, see G.S. 57C-2-01 
et seq. As to what constitutes illegal practice of 

CASE 

Purpose of Article. — In all probability, the 
General Assembly enacted the statutes relating 
to the practice of osteopathy now embodied in 
this Article because of the decision in State v. 
McKnight, 131 N.C. 717 42 S.E. 580, 59 L.R.A. 
187 (1902), which recognized that osteopathy is 
a “mode of treatment which absolutely excludes 
medicines and surgery from its pathology” and 
held that for this reason the statutes requiring 
examination and license “before beginning the 
practice of medicine or surgery” did not apply to 
osteopaths. State v. Baker, 229 N.C. 73, 48 

S.E.2d 61 (1948). 
The distinction between the practice of 

osteopathy and the practice of medicine 
and surgery is recognized by Articles 1 and 7 
of this Chapter. State v. Baker, 229 N.C. 73, 48 

S.E.2d 61 (1948). 
“Osteopathy” Does Not Involve Use of 

Drugs. — “Osteopathy” is the very antithesis of 
any science of medicine involving the use of 
drugs. It is a system of treating diseases of the 

ART Ts OS THOPATHY $90-130 

medicine by licensed osteopath, see G.S. 90-18 
and note thereto. 

NOTES 

human body without drugs or surgery. State v. 
Baker, 229 N.C. 73, 48 S.E.2d 61 (1948). 
The words “as taught by the various 

colleges of osteopathy” do not set at large the 
signification of “osteopathy,” permitting the col- 
leges to give it any meaning they choose. The 
legislature merely authorizes the colleges to 
determine, select, and teach the most desirable 

methods of doing what is comprehended within 
the term “osteopathy.” The colleges cannot 
widen the scope of the osteopath’s certificate so 
as to permit him to practice other systems of 
healing by the simple expedient of varying 
their curricula. State v. Baker, 229 N.C. 73, 48 
S.E.2d 61 (1948). 

In a prosecution of an osteopath for practic- 
ing medicine without a license, the State does 
not have the burden of showing that the admin- 
istration or prescription of medicines with 
which defendant is charged was not taught in 
the recognized colleges of osteopathy. State v. 
Baker, 229 N.C. 73, 48 S.E.2d 61 (1948). 

§ 90-130. Board of Examiners; membership; officers; meet- 
ing. 

There shall be a State Board of Osteopathic Examination and Registration 
consisting of three members appointed by the Governor, whose duty it shall be 
to administer the provisions of this Article. The members of the Board shall be 
reputable practitioners of osteopathy and appointed by the Governor from a 
list provided by the North Carolina Osteopathic Society. For each vacancy, the 
Society must submit at least three names to the Governor, the recommenda- 
tion of the president and secretary being sufficient proof of the appointees’ 
standing in the profession. Their term of office shall be for three years and so 
designated by the Governor that the term of one member shall expire each 
year. Thereafter annually the Governor shall in hike manner appoint one 
person to fill the vacancy in the Board thus created. 

All Board members serving on June 30, 1983, shall be eligible to complete 
their respective terms. In order to reduce the membership of the Board from 
five to three, the Governor shall make no appointments to fill the first two 
vacancies occurring on the Board after June 30, 1983. A vacancy occurring 
from any other cause shall be filled by the Governor for the unexpired term in 
the same manner as stated above. 

The Board shall meet annually and elect a president, secretary, and 
treasurer, each to serve one year. The Board shall have a common seal, and 
shall adopt rules to govern its actions; and the president and secretary shall be 
empowered to administer oaths. The Board shall meet annually upon the call 
of the president. Two members of the Board shall constitute a quorum, and no 
certificate to practice osteopathy shall be granted on an affirmative vote of less 
than two. The Board shall keep a record of its proceedings and a register of all 
applicants for certificates giving the name and location of the institution 
granting the applicant the degree of doctor of or diploma in osteopathy, the 
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date of his or her diploma, and whether the applicant was rejected or a 

certificate granted. The record and registers shall be prima facie evidence of all 

matters recorded therein. (1907, c. 764, s. 1; 1913, c. 92, s. 1; C.S., s. 6701; 1937, 

eesOtis, eos ie er S84e sio- 1983, cal0 7 sa) 

§ 90-131. Educational requirements, examination and cer- 
tification of applicants. 

Any person, before engaging in the practice of osteopathy in this State, after 

June 3, 1959, shall, upon the payment of a fee of twenty-five dollars ($25.00), 

make application for a certificate to practice osteopathy to the Board of 

Osteopathic Examination and Registration on a form prescribed by the Board, 

giving, first, his name, age (which shall not be less than 21 years), and 

residence; second, evidence that such applicant is of good character and shall 

have, previous to the beginning of his course in osteopathy, obtained a diploma 

from a high school, or academy, or its equivalent, and evidence of having 

completed not less than two years if he matriculated in an osteopathic college 

before October 1, 1952, and if thereafter three years preosteopathic education 

in an accredited college or university approved by the Board; third, the date of 
his diploma, and evidence that such diploma was granted on personal 
attendance and completion of a course of not less than four academic years 
conforming to the minimum standards for osteopathic colleges established by 
the American Osteopathic Association. The Board may require the applicant to 
file an affidavit as to any facts pertaining to his application for a license to 
practice osteopathy and shall, except as otherwise provided, give to applicants 
a written examination in the subjects of anatomy, physiology, biochemistry, 
toxicology, chemistry, osteopathic pathology, bacteriology, histology, diagnosis, 
hygiene, osteopathic obstetrics and gynecology, minor surgery, principles and 
practice of osteopathy, and such other like subjects as the Board may require. 
An applicant passing said examination with a minimum grade in each subject 
of seventy percent (70%) and a minimum general average of seventy-five 
percent (75%) in all subjects and who otherwise meets the requirements of this 
Article shall be licensed to practice osteopathy as defined in G.S. 90-129. The 
Board is authorized to promulgate rules and regulations to carry out the 
provisions of this Article; and to employ qualified personnel including persons 
or organizations specially qualified in preparing, giving and grading examina- 
tions to assist or advise the Board. The Board may refuse to grant a certificate 
to any person convicted of a felony, or a crime involving moral turpitude or who 
engages in gross unprofessional or immoral conduct, or who is addicted to any 
vice to such a degree as to render him unfit to practice osteopathy, and may, 
after due notice and hearing, revoke such certificate for like cause. (1907, c. 
(640602) A9Le res OMe E Sse G02 oO cmd lores salie) 

CASE NOTES 

Necessity for Examination. — Those who _ take the examination and receive the license 
practice and receive pay for the treatment of provided for by statute. State v. Siler, 169 N.C. 
human diseases without the use of drugs, and 314, 84S.E. 1015 (1915). 
who are not licensed osteopaths, are required to 

§ 90-132. When examination dispensed with; temporary 
permit; annual registration. 

The Board may, in its discretion, dispense with an examination in the case 
of an osteopathic physician duly authorized to practice osteopathy in any other 
state or territory, or the District of Columbia, who presents a certificate of 
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license issued after an examination by the legally constituted board of such 
state, territory, or District of Columbia, accorded only to applicants of equal 
grade with those required in this State or who presents a certificate issued by 
the National Board of Examiners for Osteopathic Physicians and Surgeons, 
and who makes application on a form to be prescribed by the Board, 
accompanied by a fee of seventy-five dollars ($75.00). 

The secretary of the Board may grant a temporary permit until a regular 
meeting of the Board, or to such time as the Board can conveniently meet, to 
one whom he considers eligible to practice in the State, and who may desire to 
commence the practice immediately. Such permit shall only be valid until legal 
action of the Board can be taken. In all the above cases the fee shall be the 
same as charged to applicants for examination. 

Every person licensed to practice osteopathy by the Board of Osteopathic 
Examination and Registration shall, during January of each year, register his 
name, office and residence addresses, and such other information as the Board 
may deem necessary with the Board secretary and shall pay a registration fee 
fixed by the Board not exceeding fifty dollars ($50.00). An annual registration 
receipt shall be issued and mailed to each license holder, upon payment of the 
registration fee, which shall be placed in a conspicuous position in the 
licensee’s office, if he practices in this State. In the event an osteopath fails to 
register as herein provided he shall pay an additional amount of ten dollars 
($10.00) to the Board. Should an osteopath fail to register and pay the fees 
imposed, and should such failure continue for a period of 30 days, the license 
of such osteopath may be suspended by the Board, after notice and hearing at 
the next regular meeting of the Board. Upon payment of all fees and penalties 
which may be due, the license of such osteopath shall be reinstated. (1907, c. 
Hipjmeete moeas. 01 05:.1959 ¢. (05,.S,.2; 1983 2c, 107,s:.2.) 

§ 90-133. Fees held by Board; salaries; payment of ex- 
penses. 

All fees shall be paid in advance to the treasurer of the Board, to be by him 
held as a fund for the use of the State Board of Osteopathic Examination and 
Registration. The compensation and expenses of the members and officers of 
said Board, and all expenses proper and necessary, in the opinion of said 
Board, to discharge its duties under and to enforce the law, shall be in 
accordance with G.S. 93B-5, shall be paid out of such fund, upon the warrant 
of the president and secretary of said Board, and no expense shall be created 
to exceed the income of fees or fines as herein provided. (1907, c. 764, s. 3; C.S., 
oa 0o 2199 bi hes, sess., 1992), c. 1011, s. 2.) 

§ 90-134. Subject to State and municipal regulations. 

Osteopathic physicians shall observe and be subject to all State and 
municipal regulations relating to the control of contagious diseases, the 
reporting and certifying of births and deaths, and all matters pertaining to 
public health, the same as physicians of other schools of medicine, and such 
reports shall be accepted by the officers or department to whom the same are 
fattes | 1907. c. 104, s..4°.C.5.. s. 6706.) 

§ 90-135: Repealed by Session Laws 1967, c. 691, s. 59. 

§ 90-136. Refusal, revocation or suspension of license; 
misdemeanors. 

(a) The North Carolina State Board of Osteopathic Examination and 
Registration may refuse to issue a license to anyone otherwise qualified, and 
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may suspend or revoke any license issued by it to any osteopathic physician, 

who is not of good moral character, and/or for any one or any combination of the 

following causes: 
(1) Conviction of a felony, as shown by a certified copy of the record of the 

court of conviction; 
(2) The obtaining of or an attempt to obtain a license, or practice in the 

profession, or money, or any other thing of value, by fraudulent 
misrepresentations; 

(3) Gross malpractice; 
(4) Advertising by means of knowingly false or deceptive statements; 

(5) Advertising, practicing, or attempting to practice under a name other 

than one’s own; 
(6) Habitual drunkenness or habitual addiction to the use of morphine, 

cocaine, or other habit-forming drugs. 
(b) Each of the following acts constitutes a Class 1 misdemeanor: 

(1) The practice of osteopathy or an attempt to practice osteopathy, or 
professing to do so without a license; 

(2) The obtaining of or an attempt to obtain a license, or practice in the 
profession, or money, or any other thing of value by fraudulent 
misrepresentation; 

(3) The making of any willfully false oath or affirmation whenever an oath 
or affirmation is required by this Article; 

(4) Advertising, practicing or attempting to practice osteopathy under a 
name other than one’s own. 

(c) The Board may neither suspend nor revoke any license, however, for any 
of the causes hereinabove set forth except in accordance with the provisions of 
Chapter 150B of the General Statutes. (1937, c. 301, s. 3; 1953, c. 1041, s. 13; 
1973. c. 1331) 6.31987, ¢.:827,'s. 1; 1993; ce 539)'s. 63071994 Hx secs. tcecee 
se IAC) 1991-45636, 27.) 

CASE NOTES 

Cited in Dailey v. North Carolina State Bd. 
of Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 

(1983). 

§ 90-137. Restoration of revoked license. 

Whenever any osteopath has been deprived of his license, the North 
Carolina State Board of Osteopathic Examination and Registration, in its 
discretion, may restore said license upon due notice being given and hearing 
had, and satisfactory evidence produced of proper reformation of the licentiate 
before restoration. (1937, c. 301, s. 3.) 

§ 90-138. Objects of North Carolina Osteopathic Society. 

The objects of the North Carolina Osteopathic Society shall be to unite the 
osteopaths of this State for mutual aid, encouragement, and improvements; to 
encourage scientific research in the laws of health and treatment of diseases of 
the human family; to elevate the standard of professional thought and conduct 
in the practice of osteopathy and to restrict the practice of osteopathy to 
persons educated and trained in the science and possessing a diploma from a 
reputable college of osteopathy. (1907, c. 764, s. 7; C.S., s. 6709.) 
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ARTICLE 8. 

Chiropractic. 

§ 90-139. Creation and membership of Board of Examin- 
ers. 

(a) The State Board of Chiropractic Examiners is created to consist of eight 
members appointed by the Governor and General Assembly. Six of the 
members shall be practicing doctors of chiropractic, who are residents of this 
State and who have actively practiced chiropractic in the State for at least 
eight consecutive years immediately preceding their appointments; four of 
these six members shall be appointed by the Governor, and two by the General 
Assembly in accordance with G.S. 120-121, one each upon the recommendation 
of the President Pro Tempore of the Senate and the Speaker of the House of 
Representatives. No more than three members of the Board may be graduates 
of the same college or school of chiropractic. The other two members shall be 
persons chosen by the Governor to represent the public at large. The public 
members shall not be health care providers nor the spouses of health care 
providers. For purposes of Board membership, “health care provider” means 
any licensed health care professional and any agent or employee of any health 
care institution, health care insurer, health care professional school, or a 
member of any allied health profession. For purposes of this section, a person 
enrolled in a program to prepare him to be a licensed health care professional 
or an allied health professional shall be deemed a health care provider. For 
purposes of this section, any person with significant financial interest in a 
health service or profession is not a public member. 

(b) All Board members serving on June 30, 1981, shall be eligible to 
complete their respective terms. No member appointed to the Board on or after 
July 1, 1981, shall serve more than two complete consecutive terms, except 
that each member shall serve until his successor is chosen and qualifies. The 
initial appointment of the General Assembly upon the recommendation of the 
President of the Senate shall be for a term to expire June 30, 1986, and the 
initial appointment of the General Assembly upon the recommendation of the 
Speaker of the House of Representatives shall be for a term to expire June 30, 
1985, subsequent appointments upon the recommendation of the President 
Pro Tempore of the Senate shall be for terms of three years, subsequent 
appointments upon the recommendation of the Speaker of the House of 
Representatives shall be for terms of two years. 

(c) The Governor and General Assembly, respectively, may remove any 
member appointed by them for good cause shown. In addition, upon the 
request of the Speaker of the House of Representatives or the President Pro 
Tempore of the Senate concerning a person appointed by the General Assembly 
upon the recommendation of the Speaker of the House of Representatives or 
the President Pro Tempore of the Senate, respectively, the Governor may 
remove such appointee for good cause shown, if the request is made and 
removal occurs either (i) when the General Assembly has adjourned to a date 
certain, which date is more than 10 days after the date of adjournment, or (11) 
after sine die adjournment of the regular session. The Governor may appoint 
persons to fill vacancies of persons appointed by him to fill unexpired terms. 
Vacancies in appointments made by the General Assembly shall be in accor- 
Gemeenvith Go. 1205122) (1917) ¢. 73,87 12 CS, s. 6710; 1979, ec: 108,'s. 1; 1981, 
fee oes 1OSacec) i ss. 61001045 1995, cs 490; csi nll; 1999-405, 28740; 
1999-431, s. 3.9; 2000-181, s. 2.7(a); 2005-421, s. 2.7(b).) 
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Cross References. — As to limited liability | 2005, inserted “Pro Tempore” preceding “of the 

companies and their powers, see G.S. 57C-2-01_ Senate” near the end of subsection (b). 

et seq. Legal Periodicals. — For brief comment on 

Effect of Amendments. — Session Laws the 1949 amendments to this Article, see 27 

2005-421, s. 2.7(b), effective September 22, N.C.L. Rev. 406 (1949). 

§ 90-140. Selection of chiropractic members of Board. 

The Governor and the General Assembly upon the recommendation of the 

President Pro Tempore of the Senate shall appoint chiropractic members of the 

Board for terms of three years from a list provided by the Board, and the 

General Assembly upon the recommendation of the Speaker of the House of 

Representatives shall appoint a chiropractic member of the Board for a term of 

two years from a list provided by the Board. For each vacancy, the Board must 

submit at least three names to the Governor, President Pro Tempore of the 

Senate and Speaker of the House. 
The Board shall establish procedures for the nomination and election of 

chiropractic members. These procedures shall be adopted under Article 2A of 
Chapter 150B of the General Statutes, and notice of the proposed procedures 
shall be given to all licensed chiropractors residing in North Carolina. These 
procedures shall not conflict with the provisions of this section. Every chiro- 
practor with a current North Carolina license residing in this State shall be 
eligible to vote in all such elections, and the list of licensed chiropractors shall 
constitute the registration list for elections. Any decision of the Board relative 
to the conduct of such elections may be challenged by civil action in the Wake 
County Superior Court. A challenge must be filed not later than 30 days after 
the Board has rendered the decision in controversy, and all such cases shall be 
heard de novo. (1917, c. 73, s, 2: C.s.,'s. 6711; 1933) c. 442) 1 1963 (C304 
1 1979") 1084s. 2: 1981, c. 766, 5.-2° 1983)c- 717s 106: 1987) C SZ ome 
1995, c. 490, s. 11.1; 2000-189, s. 6.) 

§ 90-141. Organization; quorum. 

The Board of Chiropractic Examiners shall elect such officers as they may 
deem necessary. Four members of the Board shall constitute a quorum for the 
transaction of business, (1917, c. 73, s. 4; C.S.,,s..6/13: 1933,,c. 442, cL sie 
CG, (OOmSae3.) 

§ 90-142. Rules and regulations. 

The State Board of Chiropractic Examiners may adopt suitable rules and 
regulations for the performance of their duties and the enforcement of the 
provisions of this Article. (1919, c. 148, s. 4; C.S., s. 6714; 1967, c. 263, s. 2.) 

§ 90-143. Definitions of chiropractic; examinations; edu- 
cational requirements. 

(a) “Chiropractic” is herein defined to be the science of adjusting the cause 
of disease by realigning the spine, releasing pressure on nerves radiating from 
the spine to all parts of the body, and allowing the nerves to carry their full 
quota of health current (nerve energy) from the brain to all parts of the body. 

(b) It shall be the duty of the North Carolina State Board of Chiropractic 
Examiners (hereinafter referred to as “Board”) to examine for licensure to 
practice chiropractic in this State any applicant who is or will become, within 
60 days of examination, a graduate of a four-year chiropractic college that is 
either accredited by the Council on Chiropractic Education or deemed by the 
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Board to be the equivalent of such a college and who furnishes to the Board, in 
the manner prescribed by the Board, all of the following: 

(1) Satisfactory evidence of good moral character. 
(2) Proof that the applicant has received a baccalaureate degree from a 

college or university accredited by a regional accreditation body 
recognized by the United States Department of Education. 

(3) A transcript confirming that the applicant has received at least 4,200 
hours of accredited chiropractic education. The Board shall not count 
any hours earned at an institution that was not accredited by the 
Council on Chiropractic Education or was not, as determined by the 
Board, the equivalent of such an institution at the time the hours 
were earned. 

The examination shall include the following studies: neurology, chemistry, 
pathology, anatomy, histology, physiology, embryology, dermatology, diagnosis, 
microscopy, gynecology, hygiene, eye, ear, nose and throat, orthopody, diagnos- 
tic radiology, North Carolina jurisprudence, palpation, nerve tracing, chiro- 
practic philosophy, theory, teaching and practice of chiropractic, and any other 
related studies as the Board may consider necessary to determine an appli- 
cant’s fitness to practice. The Board may include as part of the examination 
any examination developed and administered by the National Board of 
Chiropractic Examiners or its successor organization that the Board considers 
appropriate, and the examination may be administered by a national testing 
service. The Board shall set the passing scores for all parts of the examination. 

(c) The Board shall not issue a license to any applicant until the applicant 
exhibits a diploma or other proof that the Doctor of Chiropractic degree has 
been conferred. 

(d) The Board may grant a license to an applicant if the applicant’s scores on 
all parts of the examination required by the Board equal or exceed passing 
scores set by the Board and the applicant satisfies all other requirements for 
licensure as provided in this Article. (1917, c. 73, s. 5; 1919, c. 148, ss. 1, 2, 5; 
hereto Poelo53. c.442, 5s, 1; 1937, c. 293s. lt; 1963, c. 646, s. 2; 1967, c. 263, 
romeo 7 cad09)s..1; 1981, c.766,.6) 4; 1987, c. 804; 1989; ¢. 555; ss. 2,53, 4 
1997-230, s. 1; 2003-155, s. 1.) 

CASE NOTES 

Scope of Practice. — By enacting Session 
Laws 1987, Chapter 555, which amended this 
section, the General Assembly did not intend to 
expand the scope of chiropractic practice, but 
intended merely to clarify the law. Thomas v. 
Barnhill, 102 N.C. App. 551, 403 S.E.2d 102 
GISRGE 

The testimony of a chiropractor to the strain 
or sprain of a muscle is not beyond the field of 
chiropractic practice as defined by this section. 
Thomas v. Barnhill, 102 N.C. App. 551, 403 
Suede 02 (19911), 
Discretionary Power of Board. — This 

section did not dispense with the discretionary 
power of the Board to pass upon the requisites 
of good character, or the fact as to whether the 
applicants thereunder had been bona fide prac- 
titioners for the requisite time. It was held that 
the courts would not inquire into such matters 
and that a mandamus would not lie to compel 
the Board to issue a license under this section. 
Hamlin v. Carlson, 178 N.C. 431, 101 S.E. 22 

(1919). 

Competency to Give Expert Testimony. 
— Doctors with unlimited licenses are compe- 
tent to give expert testimony in the entire 

medical field. Chiropractors, on the other hand, 

are limited in their testimony to their special 
field as defined and limited by this section. 
Allen v. Hinson, 12 N.C. App. 515, 183 S.E.2d 
852, cert. denied, 279 N.C. 726, 184 S.E.2d 883 

(1971), decided prior to enactment of § 90- 

Os 
Chiropractor Not Qualified to Testify as 

to Muscle Injury. — In a personal injury 
action arising from an automobile accident, the 
chiropractor’s testimony as to the plaintiff's 
strain or sprain of a muscle was properly ex- 
cluded, because such injury and treatment is 
beyond the field of chiropractic medicine as 
defined by this section; on the other hand, the 

trial court erred in excluding the chiropractor’s 
testimony concerning the plaintiff's nerve 
strain or sprain, because such injury and treat- 
ment is within the field of chiropractic medi- 
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cine. Ellis v. Rouse, 86 N.C. App. 367, 357 Cited in Cohn v. Wilkes Regional Medical 

9.E.2d 699 (1987). Gtr, 113 NG. App:.275, 437,.5:b:2d3889, cere 
Testimony regarding ligaments of the denied, 336 N.C. 603, 447 S.E.2d 387 (1994); 

spine is within the scope of chiropractic as Winston v. Brodie, 134 N.C. App. 260, 517 
defined in this section. Smith v. Buckhram, 91 S.E.2d 203 (1999). 
N.C> Apps Jo0, 372) 5.en2d 90) (198s) cert. 
denied, 324 N.C. 113, 377 S.E.2d 236 (1989). 

§ 90-143.1. Applicants licensed in other states. 

If an applicant for licensure is already licensed in another state to practice 

chiropractic, the Board shall issue a license to practice chiropractic to the 

applicant upon evidence that: 
1) The applicant is currently an active, competent practitioner and is in 

good standing; and 
(2) The applicant has practiced at least one year out of the three years 

immediately preceding his or her application; and 
(3) The applicant currently holds a valid license in another state; and 
(4) No disciplinary proceeding or unresolved complaint is pending any- 

where at the time a license is to be issued by this State; and 
(5) The licensure requirements in the other state are equivalent to or 

higher than those required by this State. 
Any license issued upon the application of any chiropractor from any other 

state shall be subject to all of the provisions of this Article with reference to the 
license issued by the State Board of Chiropractic Examiners upon examina- 
tion, and the rights and privileges to practice the profession of chiropractic 
under any license so issued shall be subject to the same duties, obligations, 
restrictions, and conditions as imposed by this Article on chiropractors 
originally examined by the State Board of Chiropractic Examiners. (1981, c. 
766, s. 5.) 

§ 90-143.2. Certification of diagnostic imaging techni- 
cians. 

(a) The State Board of Chiropractic Examiners shall certify the competence 
of any person employed by a licensed chiropractor practicing in the State if the 
employee’s duties include the production of diagnostic images, whether by X 
ray or other imaging technology. Applicants for certification must demonstrate 
proficiency in the following subjects: 

(1) Physics and equipment of radiographic imaging; 
(2) Principles of radiographic exposure; 
(3) Radiographic protection; 
(4) Anatomy and physiology; 
(5) Radiographic positioning and procedure. 

The State Board of Chiropractic Examiners may adopt rules pertaining to 
initial educational requirements, examination of applicants, and continuing 
education requirements as are reasonably required to enforce this provision. 

(b) Any person seeking to renew a certification of competence previously 
issued by the Board shall pay to the secretary of the Board a fee as prescribed 
and set by the Board which fee shall not be more than fifty dollars ($50.00). 
C199 C. 055.6) lee 2002-59 acm) 

§ 90-144. Meetings of Board of Examiners. 

The North Carolina Board of Chiropractic Examiners shall meet at least 
once a year at such time and place as said Board shall determine at which 
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meetings applicants for license shall be examined. (1917, c. 73, s. 6; C.S., s. 
Gilbelooo CRAs: bul949 eca7S5i 6) 1591985. c, 7 60):s5 L)) 

§ 90-145. Grant of license. 

The Board of Chiropractic Examiners shall grant to each applicant who is 
found to be competent, upon examination, a license authorizing him or her to 
prachice chiropractic 1 North, Carolina, L917, cy /3..S.0: C.0.,.s. 611713 1949.¢. 
Moon stec, 1931.<C, /66s:s., 6) 

§ 90-146. Graduates from other states. 

A graduate of a regular chiropractic school who comes into this State from 
another state may be granted a license by the Board of Examiners as required 
Mmtpicenrvicie:(1917, c. (3, s. 8 C.5., s: 6/18.) 

§ 90-147. Practice without license a misdemeanor; injunc- 
tions. 

Any person practicing chiropractic in this State without possessing a license 
as provided in this Article shall be guilty of a Class 1 misdemeanor. 

The Board of Chiropractic Examiners may appear in its own name in the 
superior court in an action for injunctive relief to prevent violation of this 
section, and the superior court shall have the power to grant such injunction 
regardless of whether criminal prosecution has been or may be instituted. An 
action under this section shall be commenced in the superior court district in 
which the respondent resides or has his principal place of business or in which 
tierallevcd violation occurred, (1917, c. 73, s. 9; C.5., s.6719; 1993, c. 539, s. 
631; 1994, Ex. Sess., c. 24, s. 14(c); 2001-281, s. 4.) 

§ 90-148. Records of Board. 

The secretary of the Board of Chiropractic Examiners shall keep a record of 
the proceedings of the Board, giving the name of each applicant for license, and 
the name of each applicant licensed and the date of such license. (1917, c. 73, 
Sel 4.5.5. 6720.) 

§ 90-149. Application fee. 

Each applicant shall pay the secretary of the Board a fee as prescribed and 
set by the Board which fee shall not be more than three hundred dollars 
OOOO NOlyarcr 7336. 11: C.95%s. 6721; 1977 5c. 922.8: 12 2001-493; 5:6.) 

§ 90-150: Repealed by Session Laws 1967, c. 218, s. 4. 

§ 90-151. Extent and limitation of license. 

Any person obtaining a license from the Board of Chiropractic Examiners 
shall have the right to practice the science known as chiropractic, in accor- 
dance with the method, thought, and practice of chiropractors, as taught in 
recognized chiropractic schools and colleges, but shall not prescribe for or 
administer to any person any medicine or drugs, nor practice osteopathy or 
eurcery (Lol 7c. 13) s) 12°C.S.s)6722: 1933) Cc. 442, 8. 3.) 

§ 90-151.1. Selling nutritional supplements to patients. 

A chiropractic physician may sell nutritional supplements at a chiropractic 

office to a patient as part of the patient’s plan of treatment but may not 
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otherwise sell nutritional supplements at a chiropractic office. A chiropractic 

physician who sells nutritional supplements to a patient must keep a record of 

the sale that complies with G.S. 105-164.24, except that the record may not 
disclose the name of the patient. (1997-369, s. 1.) 

§ 90-152: Repealed by Session Laws 1967, c. 691, s. 59. 

§ 90-153. Licensed chiropractors may practice in public 
hospitals. 

A licensed chiropractor in this State may have access to and practice 

chiropractic in any hospital or sanitarium in this State that receives aid or 

support from the public, and shall have access to diagnostic X-ray records and 
laboratory records relating to the chiropractor’s patient. (1919, c. 148, s. 3; 
(CHS See Witla ge, INMUE cy 02) 

CASE NOTES 

Hospital Not Required to Give Access.— any hospital. Cohn v. Wilkes Regional Medical 
Legislature’s use of the word “may” indicates it Ctr., 113 N.C. App. 275, 437 S.E.2d 889, cert. 
is not a requirement that a licensed chiroprac- denied, 336 N.C. 603, 447 S.E.2d 387 (1994). 
tor have access to and practice chiropractic in 

OPINIONS OF ATTORNEY GENERAL 

Chiropractor may review diagnostic X- General to The Honorable Ramey F.. Kemp, 
ray records of his patient when such records Member of The House of Representatives, N.C. 
are in the possession of a hospital receiving General Assembly, 48 N.C.A.G. 32 (1978). 
public aid or support. See opinion of Attorney 

§ 90-154. Grounds for professional discipline. 

(a) The Board of Chiropractic Examiners may impose any of the following 
sanctions, singly or in combination, when it finds that a practitioner or 
applicant is guilty of any offense described in subsection (b): 

(1) Permanently revoke a license to practice chiropractic; 
(2) Suspend a license to practice chiropractic; 
(3) Refuse to grant a license; 
(4) Censure a practitioner; 
(5) Issue a letter of reprimand; 
(6) Place a practitioner on probationary status and require him to report 

regularly to the Board upon the matters which are the basis of 
probation. 

(b) Any one of the following is grounds for disciplinary action by the Board 
under subsection (a): 

1) Advertising services in a false or misleading manner. 
(2) Conviction of a felony or of a crime involving moral turpitude. 
(3) Addiction to or severe dependency upon alcohol or any other drug that 

impairs the ability to practice safely. 
(4) Unethical conduct as defined in G.S. 90-154.2. 
(5) Negligence, incompetence, or malpractice in the practice of chiroprac- 

CIC: 
(6) Repealed by Session Laws 1995, c. 188, s. 1. 
(7) Not rendering acceptable care in the practice of the profession as 

defined in G.S. 90-154.3. 
(8) Lewd or immoral conduct toward a patient. 
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(9) Committing or attempting to commit fraud, deception, or misrepre- 
sentation. 

(10) Offering to waive a patient’s obligation to pay any deductible or 
copayment required by the patient’s insurer. 

(11) Failing to honor promptly a patient’s request for a copy of any claim 
form submitted to the patient’s insurer. 

(12) Rebating or offering to rebate to a patient any portion of the funds 
received from the patient’s insurer, unless the sum rebated consti- 
tutes the refund of an overpayment to which the patient is lawfully 
entitled. 

(13) Advertising any free or reduced rate service without prominently 
stating in the advertisement the usual fee for that service. 

(14) Charging an insurer or other third-party payor a fee greater than a 
patient would be charged for the same service if the patient were 
paying directly. 

(15) Charging an insurer or other third-party payor a fee greater than the 
advertised fee for the same service. 

(16) Violating the provisions of G.S. 90-154.1. 
(17) Physical, mental, or emotional infirmity of such severity as to impair 

the ability to practice safely. 
(18) Violating the provisions of G.S. 90-151 regarding the extent and 

limitation of license. 
(19) Concealing information from the Board or failing to respond truth- 

fully and completely to an inquiry from the Board concerning any 
matter affecting licensure. 

(20) Failing to comply with a decision of the Board that is final. 
(c) If a licensee is found guilty in a contested case arising under subsection 

(b) of this section, the Board may assess the licensee the reasonable cost of the 
hearing held to make such a determination if the Board finds that the 
licensee’s defense at the hearing was dilatory or not asserted in good faith. 
(1 Olvece 15s 4" CS: s) 6725; 1949, 'c. 785, s: 3; 1963, c: 646, 5.3; 1981, c. (66, 
Bey 198 (hee sess., 1984), c. 1067,'s. 1; 1985, c 367, ss. 1, 2; c. 760, ss. 2, 3; 
1995, c. 188, s. 1; 1999-430, s. 1.) 

CASE NOTES 

The phrase “unethical conduct” in this 
section constitutes a sufficiently definite 
standard so that the Board of Chiropractic 
Examiners may set policies within it without 
exercising a legislative function. Farlow v. 
North Carolina State Bd. of Chiropractic 
Exmrs., 76 N.C. App. 202, 3382 S.E.2d 696, cert. 
denied and appeal dismissed, 314 N.C. 664, 336 
S.E.2d 621 (1985). 
Prescription of Unnecessary Course of 

Conduct. — “Unethical conduct,” which this 

section authorizes the Board of Chiropractic 
Examiners to penalize, includes “dishonorable 
conduct” in prescribing a course of treatment 
for patients which is not justified by the inju- 
ries they have received but is done to inflate 

insurance claims. Farlow v. North Carolina 
State Bd. of Chiropractic Exmrs., 76 N.C. App. 
202, 332 S.E.2d 696, cert. denied and appeal 
dismissed, 314 N.C. 664, 336 S.E.2d 621 (1985). 

Criminal Conviction and Disciplinary 
Sanctions Not Double Jeopardy. — A con- 
viction under a federal statute followed by 

disciplinary sanctions pursuant to a state stat- 
ute for the same conduct does not violate the 
double jeopardy clause. In re Cobb, 102 N.C. 
App. 466, 402 S.E.2d 475, cert. denied, appeal 
dismissed, 329 N.C. 269, 407 S.E.2d 832 (1991). 

Cited in Dailey v. North Carolina State Bd. 
of Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 

(1983). 

§ 90-154.1. Collection of certain fees prohibited. 

(a) Any patient or any other person responsible for payment has the right to 

refuse to pay, cancel payment, or be reimbursed for payment for any service, 

examination, or treatment other than the advertised reduced rate service, 
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examination or treatment which is performed as a result of and within 72 
hours of responding to any advertisement for a free or reduced rate service, 
free or reduced rate examination, or free or reduced rate treatment. Any 
further treatment shall be agreed upon in writing and signed by both parties. 

(b) Any chiropractic advertisement that offers a free or reduced rate service, 
examination or treatment shall contain the following notice to prospective 
patients: “If you decide to purchase additional treatment, you have the legal 
right to change your mind within three days and receive a refund.” If the 
advertisement is published in print, the foregoing notice shall appear in capital 
letters clearly distinguishable from the rest of the text. If the advertisement is 
broadcast on radio or television, the foregoing notice shall be recited at the end 
of the advertisement. 

(c) Repealed by Session Laws 1995, c. 188, s. 2, effective October 1, 1995. 
(d) Any bill sent to a patient or any other person responsible for payment as 

a result of the patient responding to a chiropractic advertisement shall clearly 
contain the language of the first sentence of subsection (a) and have distin- 
gcuished on its face the charge for the reduced rate services, including an 
itemization of free services, and the separate charge for any services, exami- 
nations or treatments other than the advertised free or reduced rate services, 
examinations, or treatments. The reduced rate charges shall be labeled “Free 
or Reduced Rate Charges” and any other charges shall be labeled “Non- 
advertised Services, Examinations, or Treatments”. (1985, c. 367, s. 3; 1987, c. 
HSER USS, 5 sis hy) 

§ 90-154.2. Unethical conduct. 

Unethical conduct is defined as: 
(1) The over-utilization or improper use, in the providing of treatment, 

physiological therapeutics, radiographics, or any other service not 
commensurate with the stated diagnosis and clinical findings. This 
determination shall be based upon the collective findings and experi- 
ence of the Board utilizing the best available, relative information and 
advice. There must be a rationale for the services provided the 
patient. 

(2) The billing or otherwise charging of a fee to a third party payor for a 
service offered by the doctor as a free service, which service is 
accepted as a free service by any patient when, in fact, the doctor of 
chiropractic is transmitting any charge to a third-party payor for 
payment. 

(3) The over-utilization of ionizing radiation in the re-X-ray of a patient. 
The acceptable guidelines for re-X-ray are: 

. When fractures are evident; 

. When bone pathologies are under evaluation; 
When soft tissue pathologies are under evaluation; 

. When there is reinjury; 
. When the original X-ray findings have revealed limitations of 

ranges and motion, re-X-ray may be done after clinical progress 
has revealed objective improvement, but not within 12 days and 
only hmited views would be indicated. 

Any licensee’s failure to use the words Chiropractic Physician, Chiro- 
practor or the initials D.C. in conjunction with the use of his name in 
his capacity as a Chiropractor on all reports, statements of claim for 
services rendered and on all signs, letterheads, business cards, 
advertising, and any other items of identification. 
Violation of the Rules of Ethics of Advertising and Publicity. 

(6) The allowance of any unlicensed person to practice chiropractic in the 
office of a licensed chiropractic. (1985, c. 760, s. 4.) 

eoekirl ep 
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§ 90-154.3. Acceptable care in the practice of chiropractic. 

(a) It shall be unlawful for a doctor of chiropractic to examine, treat, or 
render any professional service to a patient that does not conform to the 
standards of acceptable care. 

(b) For purposes of disciplinary action, the Board of Chiropractic Examiners 
may adopt rules that establish and define standards of acceptable care with 
respect to: 

(1) Examination and diagnosis; 
(2) The use of chiropractic adjustive procedures; 
(3) Physiological therapeutic agents; 
(4) Diagnostic radiology; 
(5) The maintenance of patient records; and 
(6) Sanitation, safety, and the adequacy of clinical equipment. 

(c) If the Board has not defined a standard of acceptable care by rule, then 
the standard of acceptable care shall be the usual and customary method as 
taught in the majority of recognized chiropractic colleges. 

(d) Nothing in this section shall alter the lawful scope of practice of 
chiropractic as defined in G.S. 90-148 or the limitation of license as defined in 
G58 9071515(1985,c) 760, s.5; 1995; c. 188,.s:.3:) 

§ 90-155. Annual fee for renewal of license. 

Any person practicing chiropractic in this State, in order to renew his 
license, shall, on or before the first Tuesday after the first Monday in January 
in each year after a license is issued to him as herein provided, pay to the 
secretary of the Board of Chiropractic Examiners a renewal license fee as 
prescribed and set by the said Board which fee shall not be more than one 
hundred fifty dollars ($150.00), and shall furnish the Board evidence that he 
has attended two days of educational sessions or programs approved by the 
Board during the preceding 12 months, provided the Board may waive this 
educational requirement due to sickness or other hardship of applicant. 
Any license or certificate granted by the Board under this Article shall 

automatically be canceled if the holder thereof fails to secure a renewal within 

30 days from the time herein provided; but any license thus canceled may, upon 

evidence of good moral character and proper proficiency, be restored upon the 
payment of the renewal fee and an additional twenty-five dollars ($25.00) 
reinstatement fee. 

If any licensee of the Board retires from active practice, the licensee may 

renew his license annually by paying the license fee and shall not be required 

to furnish the Board proof of continuing education; however, if at a later time 

the licensee desires to resume active practice, the licensee shall first appear 

before the Board and the Board shall determine his competency to practice. 

Oli ie net 1baC.S., s, 67262 1933, c.442).5.4; 1937, ¢. 293;,s, 2; 1963, c. 646, 

eee Om lace 115; 1977,c- 922,55, 2,33 1985, ¢, 760, s/6; 2001-493,-s. 4.) 

§ 90-156. Pay of Board and authorized expenditures. 

Notwithstanding G.S. 93B-5(a), the members of the Board of Chiropractic 

Examiners shall receive as compensation for their services a sum not to exceed 

two hundred dollars ($200.00) for each day during which they are engaged in 

the official business of the Board and their actual expenses, including trans- 

portation and lodging, when meeting for the purpose of holding examinations, 

and performing any other duties placed upon them by this Article, to be paid 

by the treasurer of the Board out of the moneys received by him as license fees, 

or from renewal fees. The Board shall also expend out of such fund so much as 
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may be necessary for preparing licenses, securing seal, providing for programs 
for licensed doctors of chiropractic in North Carolina, and all other necessary 
expenses in connection with the duties of the Board. (1917, c. 73, s. 16; C.S., s. 
672721 OAS eni85) sa 981, cH166%e 8: ZO0Te49 SF stay) 

§ 90-157. Chiropractors subject to State and municipal 
regulations. 

Chiropractors shall observe and be subject to all State and municipal 
regulations relating to the control of contagious and infectious diseases. (1917, 
CL One eh Ono res OUZO.) 

§ 90-157.1. Free choice by patient guaranteed. 

No agency of the State, county or municipality, nor any commission or clinic, 
nor any board administering relief, social security, health insurance or health 
service under the laws of the State of North Carolina shall deny to the 
recipients or beneficiaries of their aid or services the freedom to choose a duly 
licensed chiropractor as the provider of care or services which are within the 
scope of practice of the profession of chiropractic as defined in this Chapter. 
(CUS ree JUMOISE ey. BS) 

CASE NOTES 

Cited in Cohn v. Wilkes Regional Medical 
Ctr., 113 N.C. App. 275; 437 S:.2d ‘889, cert: 
denied, 336 N.C. 603, 447 S.E.2d 387 (1994). 

OPINIONS OF ATTORNEY GENERAL 

This section is applicable to a self-in- Attorney General to Mr. J. Hoyte Stultz, Jr., 
sured employee health insurance plan op- Attorney for N.C. State Board of Chiropractic 
erated by a county hospital. See opinion of Examiners, 52 N.C.A.G. 80 (1983). 

§ 90-157.2. Chiropractor as expert witness. 

A Doctor of Chiropractic, for all legal purposes, shall be considered an expert 
in his field and, when properly qualified, may testify in a court of law as to: 

(1) The etiology, diagnosis, prognosis, and disability, including anatomi- 
cal, neurological, physiological, and pathological considerations 
within the scope of chiropractic, as defined in G.S. 90-151; and 

(2) The physiological dynamics of contiguous spinal structures which can 
cause neurological disturbances, the chiropractic procedure prepara- 
tory to, and complementary to the correction thereof, by an adjust- 
ment of the articulations of the vertebral column and other articula- 
ilovelsen isle. MIO) Sh ree re Sys cy IL) 

Legal Periodicals. — For note discussing tors to testify as experts, see 9 N.C. Cent. LJ. 
the ambit of this section in allowing chiroprac- 103 (1977). 

CASE NOTES 

Legislative Intent. — In 1989, the General structures which can cause neurological distur- 
Assembly added language to this section pro- _bances.” Thomas v. Barnhill, 102 N.C. App. 551, 
viding that a chiropractor may testify about the 403 S.E.2d 102 (1991). 
“physiological dynamics of contiguous spinal The purpose of subsection (2) was “to cure the 
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confusion in the case law created by inconsis- 
tent court decisions.” Thomas v. Barnhill, 102 

N.Cy App. 55174038 S.6.2d 102 (1991). 
Chiropractor Not Qualified to Testify as 

to Muscle Injury. — In a personal injury 
action arising from an automobile accident, the 
chiropractor’s testimony as to the plaintiff's 
strain or sprain of a muscle was properly ex- 

cluded, because such injury and treatment is 
beyond the field of chiropractic medicine as 
defined by G.S. 90-143; on the other hand, the 
trial court erred in excluding the chiropractor’s 
testimony concerning the plaintiff's nerve 
strain or sprain, because such injury and treat- 
ment is within the field of chiropractic medi- 
cine. Ellis v. Rouse, 86 N.C. App. 367, 357 

Sal2d:699 (11987). 
Testimony regarding ligaments of the 

spine is within the scope of chiropractic as 
defined in G.S. 90-143. Smith v. Buckhram, 91 

NiGerppmeoD. 372 9,220 90 (1988), ‘cert. 
denied, 324 N‘C. 113, 377 S.E.2d 236 (1989). 
Testimony Regarding Extremities. — 

Trial court correctly allowed chiropractor’s tes- 
timony concerning injuries to victim’s bodily 
extremities, as these constitute parts of the 
body to which nerves radiate from the spine 

ART. 9A. NURSING PRACTICE ACT §90-171.19 

and come within the scope chiropractic exper- 
tise. Winston v. Brodie, 134 N.C. App. 260, 517 
S.H2di 20a 1999): 
Testimony Regarding Permanency And 

Cause of Injuries. — Trial court correctly 
allowed chiropractor’s testimony concerning 
the permanency and cause of victim’s injuries. 
Winston v. Brodie, 1384 N.C. App. 260, 517 
5.4. 2d-203-(1999); 

Expert’s testimony was within the ex- 
pertise of a chiropractor as authorized by 
this section. Wooten v. Warren ex rel. Gilmer, 

117 N.C. App. 350, 451 S.E.2d 342 (1994). 
Jury Instructions Held Sufficient. — 

Where doctor of chiropractic was qualified and 
tendered as an expert witness and the jury was 
instructed that he was “accepted by the Court 
as an expert in the field of chiropractic,” the 
trial court did not err in failing to instruct the 
jury later that a chiropractor is an expert 
witness in accordance with this provision. 
Blackmon v. Bumgardner, 135 N.C. App. 125, 
519 vs Pe 2di33a0 (1999): 

Cited in Currence v. Hardin, 296 N.C. 95, 

249 S.E.2d 387 (1978); Mitchem v. Sims, 55 
N.C. App. 459, 285 S.E.2d 839 (1982); Peaches 
v. Payne, 139 N.C. App. 580, 533 S.E.2d 851 

(2000). 

§ 90-157.3. Ownership of chiropractic practices limited. 

(a) Each partner in a partnership that is engaged in the practice of 

chiropractic shall be licensed under this Article. 
(b) Each general partner in a limited partnership that is engaged in the 

practice of chiropractic and each limited partner who takes part in the control 

of the practice shall be licensed under this Article. 
(c) The provisions of Chapter 55B of the General Statutes shall apply to all 

business corporations organized under Chapter 55 of the General Statutes and 

engaged in the practice of chiropractic. (1999-430, s. 2.) 

ARTICLE 9. 

Nurse Practice Act. 

§§ 90-158 through 90-171.18: Recodified as §§ 90-171.19 to 90- 

Le aleaye 

1, 1981, and has been recodified as Article 9A, 

G.S. 90-171.19 et seq. 
Editor’s Note. — This Article was rewritten 

by Session Laws 1981, c. 360, s. 1, effective July 

ARTICLE 9A. 

Nursing Practice Act. 

§ 90-171.19. Legislative findings. 

The General Assembly of North Carolina finds that mandatory licensure of 

all who engage in the practice of nursing is necessary to ensure minimum 

483 



§90-171.20 CH. 90. MEDICINE, ALLIED OCCUPATIONS §$90-171.20 

standards of competency and to provide the public safe nursing care. (1981, c. 
360, s. 1.) 

Cross References. — As to limited liability 
companies and their powers, see G.S. 57C-2-01 
et seq. 

Editor’s Note. — This Article is Article 9 of 
this Chapter as rewritten by Session Laws 
1981, c. 360, s. 1, effective July 1, 1981, and 

recodified. Where appropriate, the historical 
citations to the sections of the former Article 

have been added to the corresponding sections 
of the new Article. 

Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 

(1982). 
For note, “Nurse Malpractice in North Caro- 

lina: The Standard of Care,” see 65 N.C.L. Rev. 

aTIKigS 7): 

CASE NOTES 

Violation of Minimum Standards as Vio- 
lation of North Carolina Public Policy. — 
Plaintiff's complaint adequately alleged that 
she was terminated for meeting the minimum 
requirements of the practice of nursing as es- 
tablished and mandated by this Article and 

§ 90-171.20. Definitions. 

regulations thereunder, in violation of the pub- 
lic policy of North Carolina to ensure the public 
a minimum level of safe nursing care. Deerman 
v. Beverly Cal. Corp., 185 N.C. App. 1, 518 
S.E.2d 804 (1999). 

As used in this Article, unless the context requires otherwise: 
(1) “Board” means the North Carolina Board of Nursing. 
(2) “Health care provider” means any licensed health care professional 

and any agent or employee of any health care institution, health care 
insurer, health care professional school, or a member of any allied 
health profession. For purposes of this Article, a person enrolled in a 
program that prepares the person to be a licensed health care 
professional or an allied health professional shall be deemed a health 
care provider. 

(3) “License” means a permit issued by the Board to practice nursing as a 
registered nurse or as a licensed practical nurse, including a renewal 
thereof. 

(4) “Nursing” is a dynamic discipline which includes the assessing, caring, 
counseling, teaching, referring and implementing of prescribed treat- 
ment in the maintenance of health, prevention and management of 
illness, injury, disability or the achievement of a dignified death. It is 
ministering to; assisting; and sustained, vigilant, and continuous care 
of those acutely or chronically ill; supervising patients during conva- 
lescence and rehabilitation; the supportive and restorative care given 
to maintain the optimum health level of individuals, groups, and 
communities; the supervision, teaching, and evaluation of those who 
perform or are preparing to perform these functions; and the admin- 
istration of nursing programs and nursing services. 

(5) “Nursing program” means any educational program in North Carolina 
offering to prepare persons to meet the educational requirements for 
licensure under this Article. 

(6) “Person” means an individual, corporation, partnership, association, 
unit of government, or other legal entity. 

(7) The “practice of nursing by a registered nurse” consists of the following 
10 components: 
a. Assessing the patient’s physical and mental health, including the 

patient’s reaction to illnesses and treatment regimens. 
b. Recording and reporting the results of the nursing assessment. 
c. Planning, initiating, delivering, and evaluating appropriate nurs- 

ing acts. 
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d. Teaching, assigning, delegating to or supervising other personnel 
in implementing the treatment regimen. 

e. Collaborating with other health care providers in determining the 
appropriate health care for a patient but, subject to the provisions 
of G.S. 90-18.2, not prescribing a medical treatment regimen or 
making a medical diagnosis, except under supervision of a li- 
censed physician. 

f. Implementing the treatment and pharmaceutical regimen pre- 
scribed by any person authorized by State law to prescribe the 
regimen. 

g. Providing teaching and counseling about the patient’s health. 
h. Reporting and recording the plan for care, nursing care given, and 

the patient’s response to that care. 
i. Supervising, teaching, and evaluating those who perform or are 

preparing to perform nursing functions and administering nurs- 
ing programs and nursing services. 

j. Providing for the maintenance of safe and effective nursing care, 
whether rendered directly or indirectly. 

(8) The “practice of nursing by a licensed practical nurse” consists of the 
following seven components: 
a. Participating in the assessment of the patient’s physical and 

mental health, including the patient’s reaction to illnesses and 
treatment regimens. 

b. Recording and reporting the results of the nursing assessment. 
c. Participating in implementing the health care plan developed by 

the registered nurse and/or prescribed by any person authorized 

by State law to prescribe such a plan, by performing tasks 

assigned or delegated by and performed under the supervision or 

under orders or directions of a registered nurse, physician li- 

censed to practice medicine, dentist, or other person authorized 
by State law to provide the supervision. 

cl. Assigning or delegating nursing interventions to other qualified 

personnel under the supervision of the registered nurse. 

d. Participating in the teaching and counseling of patients as as- 

signed by a registered nurse, physician, or other qualified profes- 
sional licensed to practice in North Carolina. 

e. Reporting and recording the nursing care rendered and the pa- 

tient’s response to that care. 
f. Maintaining safe and effective nursing care, whether rendered 

directly or indirectly. (1981, c. 360, s. 1; 2001-98, s. 1.) 

Legal Periodicals. — For note, “Nurse Mal- 
practice in North Carolina: The Standard of 
Care,” see 65 N.C.L. Rev. 579 (1987). 

CASE NOTES 

Dispute as to Nurses Administering An- order by issuing a position statement with 

esthesia. — Trial court properly denied the regard to nurses administering anesthesia and 

North Carolina Board of Nursing’s motion to never acquiesced to the Board’s administrative 

enforce a consent order as against petitioners, rule via the consent order on the same topic. 

the North Carolina Medical Society, the North N.C. Med. Soc’y v. N.C. Bd. of Nursing, 169 N.C. 

Carolina Society of Anesthesiologists, Inc., a App. 1, 610 S.E.2d 722 (2005). 

doctor, and the North Carolina Medical Board, Applied in Deerman v. Beverly Cal. Corp., 

because petitioners did not violate the consent 135 N.C. App. 1, 518 S.E.2d 804 (1999). 
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OPINIONS OF ATTORNEY GENERAL 

A registered nurse may administer cer- 
tain medication pursuant to standing or- 
ders to a patient in a venereal disease clinic of 
a local health department after it is determined 
that he has a gonorrhea type discharge or has 
had contact with someone having gonorrhea. 
See opinion of Attorney General to Dwight H. 
Wheless, Dare County Attorney, 50 N.C.A.G. 9 

(1980). 
It is unlawful for certified registered 

nurse anesthetists (CRNAs) to provide an- 
esthesia care without physician supervi- 
sion. See opinion of Attorney General to The 
Honorable James S. Forrester, M.D. North 

Carolina General Assembly, 1998 N.C.A.G. 58 
(12/31/98). 

Administration of Additional Doses of 
Caudal Analgesia. — Following the setting in 
place of the needle for the injection of caudal 
analgesia and the administration of such anal- 
gesia to the patient, it is permissible for a 
registered nurse to administer additional dos- 
age of the same medication pursuant to direct 
orders from the attending physician. Opinion of 
the Attorney General to Mr. Bryant D. Paris, 
Jr., Executive Secretary, North Carolina Board 

of Medical Examiners, Dec. 17, 1979. 

§ 90-171.21. Board of Nursing; composition; selection; va- 
cancies; qualifications; term of office; compen- 
sation. 

(a) The Board shall consist of 14 members. Eight members shall be 
registered nurses. Three members shall be licensed practical nurses. Three 
members shall be representatives of the public. 

(b) Selection. — The North Carolina Board of Nursing shall conduct an 
election each year to fill vacancies of nurse members of the Board scheduled to 
occur during the next year. Nominations of candidates for election of registered 
nurse members shall be made by written petition signed by not less than 10 
registered nurses eligible to vote in the election. Nominations of candidates for 
election of licensed practical nurse members shall be made by written petition 
signed by not less than 10 licensed practical nurses eligible to vote in the 
election. Every licensed registered nurse holding an active license shall be 
eligible to vote in the election of registered nurse board members. Every 
licensed practical nurse holding an active license shall be eligible to vote in the 
election of licensed practical nurse board members. The list of nominations 
shall be filed with the Board after January 1 of the year in which the election 
is to be held and no later than midnight of the first day of April of such year. 
Before preparing ballots, the Board shall notify each person who has been duly 
nominated of the person’s nomination and request permission to enter the 
person’s name on the ballot. A member of the Board who is nominated for 
reelection and who does not withdraw the member’s name from the ballot is 
disqualified to participate in conducting the election. Elected members shall 
begin their term of office on January 1 of the year following their election. 

Nominations of persons to serve as public members of the Board may be 
made to the Governor or the General Assembly by any citizen or group within 
the State. The Governor shall appoint one public member to the Board, and the 
General Assembly shall appoint two public members to the Board. Of the 
public members appointed by the General Assembly, one shall be appointed by 
the General Assembly upon the recommendation of the President Pro Tempore 
of the Senate, and one shall be appointed by the General Assembly upon the 
recommendation of the Speaker of the House of Representatives. 

Board members shall be commissioned by the Governor upon their election 
or appointment. 

(c) Vacancies. — All unexpired terms of Board members appointed by the 
General Assembly shall be filled within 45 days after the term is vacated. The 
Governor shall fill all other unexpired terms on the Board within 30 days after 
the term is vacated. For vacancies of registered nurse or licensed practical 
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nurse members, the Governor shall appoint the person who received the next 
highest number of votes to those elected members at the most recent election 
for board members. Appointees shall serve the remainder of the unexpired 
term and until their successors have been duly elected or appointed and 
qualified. 

(d) Qualifications. — Of the eight registered nurse members on the Board, 
one shall be a nurse administrator employed by a hospital or a hospital system, 
who shall be accountable for the administration of nursing services and not 
directly involved in patient care; one shall be an individual who meets the 
requirements to practice as a certified registered nurse anesthetist, a certified 
nurse midwife, a clinical nurse specialist, or a nurse practitioner; two shall be 
staff nurses, defined as individuals who are primarily involved in direct 
patient care regardless of practice setting; one shall be an at-large registered 
nurse who meets the requirements of sub-subdivisions (1) a., al., and b. of this 
subsection, but is not currently an educator in a program leading to licensure 
or any other degree-granting program; and three shall be nurse educators. 
Minimum ongoing employment requirements for every registered nurse and 
licensed practical nurse shall include continuous employment equal to or 
greater than fifty percent (50%) of a full-time position that meets the criteria 
for the specified Board member position. Of the three nurse educators, one 
shall be a practical nurse educator, one shall be an associate degree or diploma 
nurse educator, and one shall be a baccalaureate or higher degree nurse 
educator. All nurse educators shall meet the minimum education requirement 
as established by the Board’s education program standards for nurse faculty. 
Candidates eligible for election to the Board as nurse educators are not eligible 
for election as the at-large member. 

(1) Except for the at-large member, every registered nurse member shall 
meet the following criteria: 
a. Hold a current, unencumbered license to practice as a registered 

nurse in North Carolina. 
al. Be a resident of North Carolina. 
b. Have a minimum of five years of experience as a registered nurse. 
c. Have been engaged continuously in a position that meets the 

criteria for the specified Board position for at least three years 
immediately preceding election. 

d. Show evidence that the employer of the registered nurse 1s aware 
that the nurse intends to serve on the Board. 

(2) Every licensed practical nurse member shall meet the following 

criteria: 
a. Hold a current, unencumbered license to practice as a licensed 

practical nurse in North Carolina. 
al. Be a resident of North Carolina. 
c. Have a minimum of five years of experience as a licensed practical 

nurse. 
d. Have been engaged continuously in the position of a licensed 

practical nurse for at least three years immediately preceding 

election. 
e. Show evidence that the employer of the licensed practical nurse is 

aware that the nurse intends to serve on the Board. 
(3) A public member shall not be a provider of health services, employed 

in the health services field, or hold a vested interest at any level in the 

provision of health services as defined by the North Carolina Board of 

Ethics. No public member or person in the public member’s immediate 

family as defined by G.S. 90-405(8) shall be currently employed as a 

licensed nurse or been previously employed as a licensed nurse. 

(4) The nurse practitioner, nurse anesthetist, nurse midwife, or clinical 

nurse specialist member shall be recognized by the Board as a 

registered nurse who meets the following criteria: 
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a. Has graduated from or completed a graduate level advanced 
practice nursing education program accredited by a national 
accrediting body. 

b. Maintains current certification or recertification from a national 
credentialing body approved by the Board or meets other require- 
ments established by rules adopted by the Board. 

c. Practices in a manner consistent with rules adopted by the Board 
and other applicable law. 

(e) Term.— Members of the Board shall serve four-year staggered terms. No 
member shall serve more than two consecutive four-year terms or eight 
consecutive years after January 1, 2005. 

(f) Removal. — The Board may remove any of its members for neglect of 
duty, incompetence, or unprofessional conduct. A member subject to disciplin- 
ary proceedings shall be disqualified from Board business until the charges are 
resolved. 

(g) Reimbursement. — Board members are entitled to receive compensation 
and reimbursement as authorized by G.S. 93B-5. (1981, c. 360, s. 1; c. 852, s. 
12 1987, c., Gol, s.2 1991. .c 643s I A997 (Reo. sess, 1992). c, cl Oi a 
1997-456, s. 27; 2001-98, s. 2; 2003-146, s. 1; 2004-199, s. 26(a).) 

Cross References. — As to Nurses Aides 
Registry, see G.S. 90-171.55. 

Editor’s Note. — Session Laws 2003-146, s. 

7, provides: “The terms of members serving on 
the Board of Nursing on December 31, 2004, 

expire on that date. To establish staggered 
terms for the appointments of public members 
made pursuant to G.S. 90-171.21(b), as enacted 
in Section 1 of this act, the Governor shall 

appoint one member for a four-year term, the 
General Assembly, upon the recommendation of 
the President Pro Tempore of the Senate, shall 
appoint one member for a three-year term, and 

the General Assembly, upon the recommenda- 
tion of the Speaker of the House of Represen- 
tatives, shall appoint one member for a two- 
year term. 

“To stagger terms for members elected to the 
Board, the Board shall conduct an election in 

2004 pursuant to G.S. 90-171.21(b) to elect 
members as follows: 

“(1) An at-large registered nurse and a li- 

censed practical nurse, to serve for a one-year 
term. 

“(2) A staff registered nurse, a registered 
nurse who is an associate degree or diploma 
nurse educator, and a licensed practical nurse, 

each to serve for a two-year term. 
“(3) A registered nurse who is a baccalaureate 

CASE 

Cited in Watkins v. N.C. State Bd. of Dental 

Exam’rs, 358 N.C. 190, 593 S.E.2d 764 (2004). 

§ 90-171.22. Officers. 

or higher degree nurse educator, a registered 
nurse administrator employed by a hospital or 
a hospital system, and a licensed practical 
nurse, each to serve for a three-year term. 

“(4) A staff registered nurse, a registered 
nurse who is a practical nurse educator, and 
either a certified registered nurse anesthetist, a 
certified nurse midwife, a clinical nurse special- 
ist, or a nurse practitioner, each to serve for a 
four-year term. 

“All members appointed and elected to the 
Board pursuant to this section shall begin serv- 
ing their terms on January 1, 2005. After stag- 
gered terms have been established, all subse- 
quent appointments and elections to the Board 
shall be for four-year terms. For the purpose of 
initial application of the provisions of G.S. 
90-171.21(e) that limit members to eight con- 
secutive years of service, consecutive service as 
of December 31, 2004, shall count, and if the 
member reaches the eight-year maximum dur- 
ing a term of office, that person is not eligible to 
continue in office and a vacancy is created to be 
filled for the remainder of the unexpired term.” 

Effect of Amendments. — Session Laws 
2004-199, s. 26(a), effective August 17, 2004, 

and applicable to members elected to the Board 
on or after January 1, 2005, inserted the second 
sentence in subsection (d). 

NOTES 

The officers of the Board shall be a chair, a vice-chair, and any other officers 
the Board considers necessary. All officers shall be elected annually by the 
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Board for terms of one year and shall serve until their successors have been 
elected and qualified. (1981, c. 360, s. 1; 2003-146, s. 2.) 

§ 90-171.23. Duties, powers, and meetings. 

(a) Meetings. The Board shall hold at least two meetings each year to 
transact its business. The Board shall adopt rules with respect to calling, 
holding, and conducting regular and special meetings and attendance at 
meetings. The majority of the Board members constitutes a quorum. 

(b) Duties, powers. The Board is empowered to: 
(1) Administer this Article. 
(2) Issue its interpretations of this Article. 
(3) Adopt, amend or repeal rules and regulations as may be necessary to 

carry out the provisions of this Article. 
(4) Establish qualifications of, employ, and set the compensation of an 

executive officer who shall be a registered nurse and who shall not be 
a member of the Board. 

(5) Employ and fix the compensation of other personnel that the Board 
determines are necessary to carry into effect this Article and incur 
other expenses necessary to effectuate this Article. 

(6) Examine, license, and renew the licenses of duly qualified applicants 
for licensure. 

(7) Cause the prosecution of all persons violating this Article. 
(8) Establish standards to be met by the students, and to pertain to 

faculty, curricula, facilities, resources, and administration for any 
nursing program as provided in G.S. 90-171.38. 

(9) Review all nursing programs at least every eight years or more often 
as considered necessary by the Board or program director. 

(10) Grant or deny approval for nursing programs as provided in G.S. 
90-171.39. 

(11) Upon request, grant or deny approval of continuing education pro- 
grams for nurses as provided in G.S. 90-171.42. 

(12) Keep a record of all proceedings and make available to the Governor 
and licensees an annual summary of all actions taken. 

(13) Appoint, as necessary, advisory committees which may include per- 
sons other than Board members to deal with any issue under study. 

(14) Appoint and maintain a subcommittee of the Board to work jointly 
with the subcommittee of the North Carolina Medical Board to 
develop rules and regulations to govern the performance of medical 
acts by registered nurses and to determine reasonable fees to accom- 
pany an application for approval or renewal of such approval as 
provided in G.S. 90-6. The fees and rules developed by this subcom- 
mittee shall govern the performance of medical acts by registered 
nurses and shall become effective when they have been adopted by 
both Boards. 

(15) Recommend and collect such fees for licensure, license renewal, 

examinations and reexaminations as it deems necessary for fulfilling 

the purposes of this Article. 
(16) Adopt a seal containing the name of the Board for use on all 

certificates, licenses, and official reports issued by it. 
(17) Enter into interstate compacts to facilitate the practice and regula- 

tion of nursing. 
(18) Establish programs for aiding in the recovery and rehabilitation of 

nurses who experience chemical addiction or abuse or mental or 

physical disabilities and programs for monitoring such nurses for safe 

practice. 
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(19) Request that the Department of Justice conduct criminal history 
record checks of applicants for licensure pursuant to G.S. 114-19.11. 

(20) Adopt rules requiring an applicant to submit to the Board evidence of 
the applicant’s continuing competence in the practice of nursing at the 
time of license renewal or reinstatement. (1981, c. 360, s. 1; c. 665, s. 
2? 0852.8) 451995. .c: 94,5. 2851997491 s.1: 1999°29 less 200 Teas: 
e230 82001-3 (1as3? 2003214645232 200541 30"S se) 

Editor’s Note. — Session Laws 1998, c. 94, Effect of Amendments. — Session Laws 

s. 28, states in the introductory language that 2005-186, s. 1, effective July 12, 2005, added 

“GS. 90-171.23(14) reads as rewritten.” The — subdivision (b)(20). 

amendment has been set out in subsection 

(b)(14) above at the direction of the Revisor of 

Statutes. 

CASE NOTES 

Cited in Cafiero v. North Carolina Bd. of Dental Exmrs., 108 N.C. App. 158, 423 S.E.2d 
Nursing, 102 N.C. App. 610, 403 S.E.2d 582 330 (1992); Leahy v. North Carolina Bd. of 
(1991); Best v. North Carolina State Bd. of Nursing, 346 N.C. 775, 488 S.H.2d 245 (1997). 

§ 90-171.24. Executive director. 

The executive director shall perform the duties prescribed by the Board, 
serve as secretary/treasurer to the Board, and furnish a surety bond as 
provided in G.S. 128-8. The bond shall be made payable to the Board. (1981, c. 
300, 6h tel 95 aC LO Smon ale) 

Editor’s Note. — Section 128-8, referred to 
in this section, was repealed by Session Laws 
1981, c. 884, s. 13, effective July 8, 1981. 

§ 90-171.25. Custody and use of funds. 

The executive director shall deposit in financial institutions designated by 
the Board as official depositories all fees payable to the Board. The funds shall 
be deposited in the name of the Board and shall be used to pay all expenses 
incurred by the Board in carrying out the purposes of this Article. (1981, c. 360, 
eh ae aS ce, lhe Ch 8 6, As By 2 PINs 0, AOS. we, ZN) 

§ 90-171.26. The Board may accept contributions, etc. 

The Board may accept grants, contributions, devices, bequests, and gifts 
which shall be kept in a separate fund and shall be used by it to enhance the 
practice of nursing. (1981, c. 360, s. 1.) 

§ 90-171.27. Expenses payable from fees collected by 
Board. 

(a) All salaries, compensation, and expenses incurred or allowed for the 
purposes of carrying out this Article shall be paid by the Board exclusively out 
of the fees received by the Board as authorized by this Article, or funds received 
from other sources. In no case shall any salary, expense, or other obligation of 
the Board be charged against the treasury of the State of North Carolina. All 
moneys and receipts shall be kept in a special fund by and for the use of the 
Board for the exclusive purpose of carrying out the provisions of this Article. 

(b) The schedule of fees shall not exceed the following rates: 
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Application for examination leading to certificate and license as 
POLTSt CLAUMIUTEE Ke AEE ITs ITN OR ic PRR $75.00 

Application for certificate and license as registered nurse by 
PROGree Ment) Oeil hay ie miinine skeen le Ak ee hin 150.00 

Application for each re-examination leading to certificate and 
PENS eR aSere CLSbET EC aMULS Carer a tirag etc oh-cseect hatson cous sateen 75.00 

Renewal of license to practice as registered nurse (two-year 
PCT O Ceca yet tie eer MNRAS IN a Ou), hs aera, Scala eee Renee 4 100.00 

Reinstatement of lapsed license to practice as a registered nurse 
EVCETYCIVEl | A CCTA NINE WIE LORIE SR Od 1 NY a Scie: Leer dab rere ov ntd whe 180.00 

Application for examination leading to certificate and license as 
heensedipnactical nurse by examination) .3ihy.e4seeh i Be 75.00 

Application for certificate and license as licensed practical nurse 
emia COie CINICTLO er nas oar’ peered Ht ere. els 9 oR ED aN. NEES 150.00 

Application for each re-examination leading to certificate and 
iheenceias licensed practical murses {7.26mi Le 75.00 

Renewal of license to practice as a licensed practical nurse 
vay CanspeniOd ee lei mimes re ee Litters whatds is, eee, 100.00 

Reinstatement of lapsed license to practice as a licensed practical 
mse MeCNE Walitee.. <4cacetldAnceuee Matsie she Dolieies old ab fale Gets 180.00 

(See editor’s note for initial fee) Application fee for retired 
registered nurse status or retired licensed practical nurse 
SUPT SG OG ORE OR Octet) 0. 50.00 

Reinstatement of retired registered nurse to practice as a regis- 
tered nurse or a retired licensed practical nurse to practice as 
a licensed practical nurse (two-year period) ..................5. 100.00 

Reasonable charge for duplication services and materials. 
A fee for an item listed in this schedule shall not increase from one year to the 
next by more than twenty percent (20%). 

(c) No refund of fees will be made. 
(d) The Board may assess costs of disciplinary action against a nurse found 

in violation of the North Carolina Nursing Practice Act. (1947, c. 1091, s. 1; 
Roepe 0c 1 199%ss, 1, 41955, ce: 1266, ss. 2; 37 L9G, c. 431, 8.2; 19655. 
moe elo ic. o4: 1981, ¢. 360, s. lsc, 661: 1987.¢,6515s. 1;.199/-384, s. 

T; 2003-29; s. 2.) 

Editor’s Note. — Session Laws 2003-29, s. the fee pursuant to Chapter 150B of the Gen- 
3, provides: “The Board shall initially charge a eral Statutes.” 
twenty-five dollar ($25.00) application fee for Effect of Amendments. — Session Laws 
retired registered nurse status or retired li- 2003-29, s. 2, effective April 30, 2003, added the 
censed practical nurse status. Nothing in this _ last two rates to subsection (b). 

section shall prohibit the Board from amending 

§ 90-171.28. Nurses registered under previous law. 

On June 30, 1981, any nurse who holds a license to practice nursing as a 

registered nurse or licensed practical nurse, issued by a competent authority 
pursuant to laws providing for the licensure of nurses in North Carolina, shall 
be deemed to be licensed under the provisions of this Article, but such person 
shall otherwise comply with the provisions of this Article including those 
provisions governing licensure renewal. (1953, c. 1199, s. 1; 1965, c. 578, s. 1; 

T33ac.-360, S21.) 

§ 90-171.29. Qualifications of applicants for examination. 

In order to be eligible for licensure by examination, the applicant shall make 

a written application to the Board on forms furnished by the Board and shall 
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submit to the Board an application fee and written evidence, verified by oath, 
sufficient to satisfy the Board that the applicant has graduated from a course 
of study approved by the Board and is mentally and physically competent to 
practice nursing. (1947, c. 1091, s. 1; 1953, ¢. 750; c. 1199, ss.1, 4; 1955, c. 1266, 
s. 2: 196 1ica 4810622221 96540) 578, swlslOTSnce 93 e34, 195 rc G0 Rae 

§ 90-171.30. Licensure by examination. 

At least twice each year the Board shall give an examination, at the time and 
place it determines, to applicants for licensure to practice as a registered nurse 
or licensed practical nurse. The Board shall adopt rules, not inconsistent with 
this Article, governing qualifications of applicants, the conduct of applicants 
during the examination, and the conduct of the examination. The applicants 
shall be required to pass the examination required by the Board. The Board 
shall adopt rules which identify the criteria which must be met by an applicant 
in order to be issued a license. When the Board determines that an applicant 
has met those criteria, passed the required examination, submitted the 
required fee, and has demonstrated to the Board’s satisfaction that he or she 
is mentally and physically competent to practice nursing, the Board shall issue 
a license to the applicant.(1947,.c, 1091, s, bo 195s memingONee eGo ce ce 
s, 1 198Isc2360N6 1199 cn643. se27 1995 nc. 19S ses) 

CASE NOTES 

Cited in Leahy v. North Carolina Bd. of 
Nursing, 346 N.C. 775, 488 S.E.2d 245 (1997). 

§ 90-171.31. Reexamination. 

Any applicant who fails to pass the first licensure examination may take 
subsequent examinations in accordance with the rules of the Board. (1981, c. 
eoOh ch ole TEMBER Mieteh cy Zhe) 

§ 90-171.32. Qualifications for license as a registered 
nurse or a licensed practical nurse without 
examination. 

The Board may, without examination, issue a license to an applicant who is 
duly licensed as a registered nurse or licensed practical nurse under the laws 
of another state, territory of the United States, the District of Columbia, or 
foreign country when that jurisdiction’s requirements for licensure as a 
registered nurse or a licensed practical nurse, as the case may be, are 
substantially equivalent to or exceed those of the State of North Carolina at 
the time the applicant was initially licensed, and when, in the Board’s opinion, 
the applicant is competent to practice nursing in this State. The Board may 
require such applicant to prove competence and qualifications to practice as a 
registered nurse or licensed practical nurse in North Carolina. (1947, c. 1091, 
sy 1219538; c. 1199, s) 191961, ¢. 43 lsd 1965sch5 (8 ys2 1 1981 cc B60 gene 

§ 90-171.33. Temporary license. 

(a) Until the implementation of the computer-adaptive licensure examina- 
tion, the Board may issue a nonrenewable temporary license to persons who 
are applying for licensure under G.S. 90-171.30, and who are scheduled for the 
licensure examination at the first opportunity after graduation, for a period 
not to exceed the lesser of nine months or the date of applicant’s notification of 
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the results of the hcensure examination. The Board shall revoke the temporary 
license of any person who does not take the examination as scheduled, or who 
has failed the examination for licensure as provided by this act. 

(b) Upon implementation of the computer-adaptive licensure examination, 
no temporary licenses will be issued to persons who are applying for licensure 
under G.S. 90-171.30. 

(c) The Board may issue a nonrenewable temporary license to persons 
applying for licensure under G.S. 90-171.32 for a period not to exceed the lesser 
of six months or until the Board determines whether the applicant is qualified 
to practice nursing in North Carolina. Temporary licensees may perform 
patient-care services within limits defined by the Board. In defining these 
lhmits, the Board shall consider the ability of the temporary licensee to safely 
and properly carry out patient-care services. Temporary licensees shall be held 
to the standard of care of a fully licensed nurse. (1981, c. 360, s. 1; 1991, c. 643, 
Spomlu9acy 198; s: 5:) 

§ 90-171.34. Licensure renewal. 

Every unencumbered license, except temporary license, issued under this 
Article shall be renewed for two years. On or before the date the current license 
expires, every person who desires to continue to practice nursing shall apply 
for licensure renewal to the Board on forms furnished by the Board and shall 
also file the required fee. The Board shall provide space on the renewal form for 
the licensee to specify the amount of continuing education received during the 
renewal period. Failure to renew the license before the expiration date shall 
result in automatic forfeiture of the right to practice nursing in North Carolina 
until such time that the license has been reinstated. (1981, c. 360, s. 1; 1998, 
CxS sO.) 

§ 90-171.35. Reinstatement. 

A licensee who has allowed license to lapse by failure to renew as herein 
provided may apply for reinstatement on a form provided by the Board. The 
Board shall require the applicant to return the completed application with the 
required fee and to furnish a statement of the reason for failure to apply for 
renewal prior to the deadline. If the license has lapsed for at least five years, 
the Board shall require the applicant to complete satisfactorily a refresher 
course approved by the Board, or provide proof of active licensure within the 
past five years in another jurisdiction. The Board may require any applicant 
for reinstatement to satisfy the Board that the license should be reinstated. If, 
in the opinion of the Board, the applicant has so satisfied the Board, it shall 
issue a renewal of license to practice nursing, or it shall issue a license to 
practice nursing tor a limited time: (1981,.c. 360; s. 1; 1993, c. 198,.s. 7.) 

§ 90-171.36. Inactive list. 

(a) When a licensee submits a request for inactive status, the Board shall 
issue to the licensee a statement of inactive status and shall place the 
licensee’s name on the inactive list. While on the inactive list, the person shall 
not be subjected to renewal requirements and shall not practice nursing in 
North Carolina. 

(b) When such person desires to be removed from the inactive list and 
returned to the active list within five years of being placed on inactive status, 
an application shall be submitted to the Board on a form furnished by the 
Board and the fee shall be paid for license renewal. The Board shall require 
evidence of competency to resume the practice of nursing before returning the 
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applicant to active status. If the person has been on the inactive list for more 

than five years, the applicant must satisfactorily complete a refresher course 

approved by the Board or provide proof of active licensure within the past five 
years in another jurisdiction. (1981, c. 360, s. 1; 1993, c. 198, s. 8.) 

§ 90-171.36A. Retired nurse status; reinstatement. 

(a) After a registered nurse or a licensed practical nurse has retired, upon 
payment of the one-time fee required by G.S. 90-171.27(b), the Board may 
issue a special license to a registered nurse or licensed practical nurse in 
recognition of the nurse’s retired status. 

(b) If a retired registered nurse or licensed practical nurse wishes to return 
to the practice of nursing, the retired nurse shall apply for reinstatement on a 
form provided by the Board and satisfy any requirements the Board deems 
necessary to reinstate the license. (2003-29, s. 1.) 

Editor’s Note. — Session Laws 2003-29, s. nurse status or retired licensed practical nurse 
1, made this section effective April 30, 2003. status. Nothing in this section shall prohibit 

Session Laws 2003-29, s. 3, provides: “The the Board from amending the fee pursuant to 
Board shall initially charge a twenty-five dollar Chapter 150B of the General Statutes.” 

($25.00) application fee for retired registered 

§ 90-171.37. Revocation, discipline, suspension, proba- 
tion, or denial of licensure. 

The Board shall initiate an investigation upon receipt of information about 
any practice that might violate any provision of this Article or any rule or 
regulation promulgated by the Board. In accordance with the provisions of 
Chapter 150B of the General Statutes, the Board shall have the power and 
authority to: (i) refuse to issue a license to practice nursing; (11) refuse to issue 
a certificate of renewal of a license to practice nursing; (111) revoke or suspend 
a license to practice nursing; and (iv) invoke other such disciplinary measures, 
censure, or probative terms against a licensee as it deems fit and proper; in any 
reer or instances in which the Board is satisfied that the applicant or 
icensee: 

(1) Has given false information or has withheld material information from 
the Board in procuring or attempting to procure a license to practice 
nursing. | 

(2) Has been convicted of or pleaded guilty or nolo contendere to any crime 
which indicates that the nurse is unfit or incompetent to practice 
nursing or that the nurse has deceived or defrauded the public. 

(3) Has a mental or physical disability or uses any drug to a degree that 
interferes with his or her fitness to practice nursing. 

(4) Engages in conduct that endangers the public health. 
(5) Is unfit or incompetent to practice nursing by reason of deliberate or 

negligent acts or omissions regardless of whether actual injury to the 
patient is established. 

(6) Engages in conduct that deceives, defrauds, or harms the public in the 
course of professional activities or services. 

(7) Has violated any provision of this Article. 
(8) Has willfully violated any rules enacted by the Board. 

The Board may take any of the actions specified above in this section when 
a registered nurse approved to perform medical acts has violated rules 
governing the performance of medical acts by a registered nurse; provided this 
shall not interfere with the authority of the North Carolina Medical Board to 
enforce rules and regulations governing the performance of medical acts by a 
registered nurse. 
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The Board may reinstate a revoked license, revoke censure or probative 
terms, or remove other licensure restrictions when it finds that the reasons for 
revocation, censure or probative terms, or other licensure restrictions no 
longer exist and that the nurse or applicant can reasonably be expected to 
safely and properly practice nursing. (1981, c. 360, s. 1; c. 852, s. 3; 1987, c. 827, 
el etoole C4645. 5.4: 199 Reo, sesss 1992), c: 1030.6. 222 1995.0) 94.6,.29: 
2001-98, s. 4.) 

Legal Periodicals. — For note, “Nurse Mal- 
practice in North Carolina: The Standard of 
Care,” see 65 N.C.L. Rev. 579 (1987). 

CASE NOTES 

One isolated act can meet the definition 
of “conduct” as used in subdivision (4) of this 
section. Cafiero v. North Carolina Bd. of Nurs- 
ing, 102 N.C. App. 610, 403 S.E.2d 582 (1991). 
Application to Single Act. — Petitioner’s 

argument that subdivision (4) of this section 
was not intended to apply to a single act of 
negligence overlooks the fact that a single act 
may have very serious consequences. A single 
act may endanger health or even life. Petition- 
er’s inference from the use of the present tense 
in subdivision (4) of this section that a sanction 

is permissible only if the violation is continuing 
at the time of the hearing would lead to absurd 
results, and the language of a statute will be 
interpreted so as to avoid an absurd conse- 
quence. Cafiero v. North Carolina Bd. of Nurs- 
ing, 102 N.C. App. 610, 403 S.E.2d 582 (1991). 

Cited in Dailey v. North Carolina State Bd. 
of Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 

(1983); Leahy v. North Carolina Bd. of Nursing, 
346 N.C. 775, 488 S.E.2d 245 (1997); Deerman 

v. Beverly Cal. Corp., 135 N.C. App. 1, 518 
S.E.2d 804 (1999). 

§ 90-171.38. Standards for nursing programs. 

(a) A nursing program may be operated under the authority of a general 
hospital, or an approved post-secondary educational institution. The Board 
shall establish, revise, or repeal standards for nursing programs. These 
standards shall specify program requirements, curricula, faculty, students, 
facilities, resources, administration, and describe the approval process. Any 
institution desiring to establish a nursing program shall apply to the Board 
and submit satisfactory evidence that it will meet the standards established by 
the Board. Those standards shall be designed to ensure that graduates of those 
programs have the education necessary to safely and competently practice 
nursing. 

(b) Any individual, organization, association, corporation, or institution 
may establish a program for the purpose of training or educating any 
registered nurse licensed under G.S. 90-171.30, 90-171.32, or 90-171.33 in the 
skills, procedures, and techniques necessary to conduct medical examinations 
for the purpose of collecting evidence from the victims of first-degree rape as 
defined in G.S. 14-27.2, second-degree rape as defined in G.S. 14-27.3, 
statutory rape as defined in G.S. 14-27.7A, first-degree sexual offense as 
defined in G.S. 14-27.4, second-degree sexual offense as defined in G.S. 14-27.5 
or attempted first-degree or second-degree rape or attempted first-degree or 
second-degree sexual offense as defined in G.S. 14-27.6. The Board, pursuant 
to G.S. 90-171.23(b)(14) and, in cooperation with the North Carolina Medical 
Board as described in G.S. 90-6, shall establish, revise, or repeal standards for 
any such program. Any individual, organization, association, corporation, or 
institution which desires to establish a program under this subsection shall 
apply to the Board and submit satisfactory evidence that it will meet the 
Standards prescribed by the Board. (1981, c. 360, s. 1; 1987, c. 327, 's. 1; 1991, 
C7543) 8. 5; 1997-375, s. 1; 2003-146, s. 4.) 
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Editor’s Note. — G.S. 14-27.6, referred to in 
subsection (b), was repealed by Session Laws 
1994, Extra Session, c. 14, s. 71(3). 

§ 90-171.39. Approval. 

The Board shall designate persons to survey proposed nursing programs, 

including the clinical facilities. The persons designated by the Board shall 

submit a written report of the survey to the Board. If in the opinion of the 

Board the standards for approved nursing education are met, the program 

shall be given approval. (1981, c. 360, s. 1.) 

§ 90-171.40. Ongoing approval. 

The Board shall review all nursing programs in the State at least every eight 

years or more often as considered necessary. If the Board determines that any 

approved nursing program does not meet or maintain the standards required 
by the Board, the Board shall give written notice specifying the deficiencies to 
the institution responsible for the program. The Board shall withdraw ap- 
proval from a program that fails to correct deficiencies within a reasonable 
time. The Board shall publish annually a list of nursing programs in this State 
showing their approval status. (1981, c. 360, s. 1; 2003-146, s. 5.) 

§ 90-171.41. Baccalaureate in nursing candidate credits. 

Every graduate of a diploma or associate degree school of nursing in this 
State who has passed the registered nurse examination shall, upon admission 
to any State-supported institution of higher learning offering baccalaureate 
education in nursing, be granted credit for previous experience in the diploma 
or associate degree school of nursing on an individual basis by the utilization 
of the most effective method of evaluation to the end that the applicant shall 
receive optimum credit and that upon graduation the applicant will have 
earned the baccalaureate degree in nursing. (1969, c. 547, s. 1; 1981, c. 360, s. 
iL) 

§ 90-171.42. Continuing education programs. 

(a) Upon request, the Board shall grant approval to continuing education 
programs upon a finding that the program offers an educational experience 
designed to enhance the practice of nursing. 

(b) If the program offers to teach nurses to perform advance skills, the 
Board may grant approval for the program and the performance of the 
advanced skills by those successfully completing the program when it finds 
that the nature of the procedures taught in the program and the program 
facilities and faculty are such that a nurse successfully completing the 
program can reasonably be expected to carry out those procedures safely and 
competently. (1981, c. 360, s. 1; 1991, c. 643, s. 6.) 

§ 90-171.43. License required. 

No person shall practice or offer to practice as a registered nurse or licensed 
practical nurse, or use the word “nurse” as a title for herself or himself, or use 
an abbreviation to indicate that the person is a registered nurse or licensed 
practical nurse, unless the person is currently licensed as a registered nurse or 
licensed practical nurse as provided by this Article. If the word “nurse” is part 
of a longer title, such as “nurse’s aide”, a person who is entitled to use that title 
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shall use the entire title and may not abbreviate the title to “nurse”. This 
Article shall not, however, be construed to prohibit or limit the following: 

(1) The performance by any person of any act for which that person holds 
a license issued pursuant to North Carolina law; 

(2) The clinical practice by students enrolled in approved nursing pro- 
grams, continuing education programs, or refresher courses under the 
supervision of qualified faculty; 

(3) The performance of nursing performed by persons who hold a tempo- 
rary license issued pursuant to G.S. 90-171.33; 

(4) The delegation to any person, including a member of the patient’s 
family, by a physician licensed to practice medicine in North Carolina, 
a licensed dentist or registered nurse of those patient-care services 
which are routine, repetitive, limited in scope that do not require the 
professional judgment of a registered nurse or licensed practical 
nurse; 

(5) Assistance by any person in the case of emergency. 
Any person permitted to practice nursing without a license as provided in 

subdivision (2) or (3) of this section shall be held to the same standard of care 
as any licensed nurse. (1981, c. 360, s. 1; 1993, c. 198, s. 9; 1999-320, s. 2.) 

CASE NOTES 

Cited in State v. Clemmons, 111 N.C. App. 
569, 433 S.E.2d 748 (1993). 

§ 90-171.43A. Mandatory employer verification of licen- 
sure status. 

(a) Before hiring a registered nurse or a licensed practical nurse in North 
Carolina, a health care facility shall verify that the applicant has a current, 
valid license to practice nursing pursuant to G.S. 90-171.43. 

(b) For purposes of this section, “health care facility” means: 
(1) Facilities described in G.S. 131E-256(b). 
(2) Public health departments, physicians’ offices, ambulatory care facil- 

ities, and rural health clinics. (2003-146, s. 6.) 

§ 90-171.44. Prohibited acts. 

It shall be a violation of this Article, and subject to action under G.S. 
90-171.37, for any person to: 

(1) Sell, fraudulently obtain, or fraudulently furnish any nursing diploma 
or aid or abet therein. 

(2) Practice nursing under cover of any fraudulently obtained license. 
(3) Practice nursing without a license. This subdivision shall not be 

construed to prohibit any licensed registered nurse who has success- 
fully completed a program established under G.S. 90-171.38(b) from 
conducting medical examinations or performing procedures to collect 
evidence from the victims of offenses described in that subsection. 

(4) Conduct a nursing program or a refresher course for activation of a 
license, that is not approved by the Board. 

(5) Employ unlicensed persons to practice nursing. (1981, c. 360, s. 1; 
POON CG45 se loaner Joes 10: 499 (25 (765 2.) 
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§ 90-171.45. Violation of Article. 

The violation of any provision of this Article, except G.S. 90-171.47, shall be 

a Class 1 misdemeanor. (1981, c. 360, s. 1; 1993, c. 539, s. 632; 1994, Ex. Sess., 

c, 24, 8s. lAle)s) 

§ 90-171.46. Injunctive authority. 

The Board may apply to the superior court for an injunction to prevent 

violations of this Article or of any rules enacted pursuant thereto. The court is 

empowered to grant such injunctions regardless of whether criminal prosecu- 

tion or other action has been or may be instituted as a result of such violation. 

(LoS ec oOU nc aL.) 

§ 90-171.47. Reports: immunity from suit. 

Any person who has reasonable cause to suspect misconduct or incapacity of 

a licensee or who has reasonable cause to suspect that any person is in 

violation of this Article, including those actions specified in G.S. 90-171.37(1) 

through (8), G.S. 90-171.438, and G.S. 90-171.44, shall report the relevant facts 

to the Board. Upon receipt of such charge or upon its own initiative, the Board 

may give notice of an administrative hearing or may, after diligent investiga- 

tion, dismiss unfounded charges. Any person making a report pursuant to this 

section shall be immune from any criminal prosecution or civil liability 

resulting therefrom unless such person knew the report was false or acted in 

reckless disregard of whether the report was false. (1981, c. 360, s. 1; 1991, c. 

64358 m 1993, C Loose Ll.) 

CASE NOTES 

Applied in Pangburn v. Saad, 73 N.C. App. 
336, 326 S.E.2d 365 (1985). 

§ 90-171.48. Criminal history record checks of applicants 
for licensure. 

(a) Definitions.— The following definitions shall apply in this section: 

(1) Applicant.— A person applying for licensure as a registered nurse or 

licensed practical nurse either by examination pursuant to GS. 

90-171.29 and G.S. 90-171.30 or without examination pursuant to 
G.S. 90-171.32. 

(2) Criminal history.— A history of conviction of a State crime, whether a 
misdemeanor or felony, that bears on an applicant’s fitness for 

licensure to practice nursing. The crimes include the criminal offenses 

set forth in any of the following Articles of Chapter 14 of the General 

Statutes: Article 5, Counterfeiting and Issuing Monetary Substitutes; 
Article 5A, Endangering Executive and Legislative Officers; Article 6, 
Homicide; Article 7A, Rape and Other Sex Offenses; Article 8, As- 
saults; Article 10, Kidnapping and Abduction; Article 13, Malicious 
Injury or Damage by Use of Explosive or Incendiary Device or 
Material; Article 14, Burglary and Other Housebreakings; Article 15, 
Arson and Other Burnings; Article 16, Larceny; Article 17, Robbery; 
Article 18, Embezzlement; Article 19, False Pretenses and Cheats; 
Article 19A, Obtaining Property or Services by False or Fraudulent 
Use of Credit Device or Other Means; Article 19B, Financial Trans- 
action Card Crime Act; Article 20, Frauds; Article 21, Forgery; Article 
26, Offenses Against Public Morality and Decency; Article 26A, Adult 
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Establishments; Article 27, Prostitution; Article 28, Perjury; Article 
29, Bribery; Article 31, Misconduct in Public Office; Article 35, 
Offenses Against the Public Peace; Article 36A, Riots and Civil 
Disorders; Article 39, Protection of Minors; Article 40, Protection of 
the Family; Article 59, Public Intoxication; and Article 60, Computer- 
Related Crime. The crimes also include possession or sale of drugs in 
violation of the North Carolina Controlled Substances Act in Article 5 
of Chapter 90 of the General Statutes and alcohol-related offenses 
including sale to underage persons in violation of G.S. 18B-302 or 
driving while impaired in violation of G.S. 20-138.1 through G.S. 
ZA siloteetes 

(b) All applicants for licensure shall consent to a criminal history record 
check. Refusal to consent to a criminal history record check may constitute 
grounds for the Board to deny licensure to an applicant. The Board shall 
ensure that the State and national criminal history of an applicant is checked. 
The Board shall be responsible for providing to the North Carolina Depart- 
ment of Justice the fingerprints of the applicant to be checked, a form signed 
by the applicant consenting to the criminal record check and the use of 
fingerprints and other identifying information required by the State or 
National Repositories, and any additional information required by the Depart- 
ment of Justice. The Board shall keep all information obtained pursuant to this 
section confidential. 

(c) If an applicant’s criminal history record check reveals one or more 
convictions listed under subsection (a) (2) of this section, the conviction shall 
not automatically bar licensure. The Board shall consider all of the following 
factors regarding the conviction: 

(1) The level of seriousness of the crime. 
(2) The date of the crime. 
(3) The age of the person at the time of the conviction. 
(4) The circumstances surrounding the commission of the crime, if known. 
(5) The nexus between the criminal conduct of the person and the job 

duties of the position to be filled. 
(6) The person’s prison, jail, probation, parole, rehabilitation, and employ- 

ment records since the date the crime was committed. 
(7) The subsequent commission by the person of a crime listed in 

subsection (a) of this section. 
If, after reviewing the factors, the Board determines that the grounds set forth 
in subsections (1), (2), (3), (4), (5), or (6) of G.S. 90-171.37 exist, the Board may 
deny licensure of the applicant. The Board may disclose to the applicant 
information contained in the criminal history record check that is relevant to 
the denial. The Board shall not provide a copy of the criminal history record 
check to the applicant. The applicant shall have the right to appear before the 
Board to appeal the Board’s decision. However, an appearance before the full 
Board shall constitute an exhaustion of administrative remedies in accordance 
with Chapter 150B of the General Statutes. 

(d) Limited immunity.— The Board, its officers and employees, acting in 
good faith and in compliance with this section, shall be immune from civil 
liability for denying licensure to an applicant based on information provided in 
the applicant’s criminal history record check. (2001-371, s. 2.) 

§ 90-171.49: Reserved for future codification purposes. 
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ARTICLE QB. 

Information and Financial Assistance for Nursing Students and 

Inactive Nurses. 

§ 90-171.50. Existing scholarship and loan information to 
be consolidated and published. 

The State Education Assistance Authority of the Board of Governors of The 

University of North Carolina shall consolidate information on existing schol- 

arships and loan programs available for nursing education. The information 

shall be published in a brochure and made available to high schools, colleges, 

Area Health Education Centers, and other facilities. (1987 (Reg. Sess., 1988), 

¢, 104955 1a).) 

§ 90-171.51. Emergency Financial Assistance Fund. 

There is established an Emergency Financial Assistance Fund for students 

in State educational nursing and licensed practical nursing programs, to be 

administered by each campus. Emergency need is defined as acute financial 

need caused by a particular event which immediately and severely impacts a 

particular student’s ability to continue his or her educational program in 

nursing on that student’s current schedule. Allowable expenses, for emergency 

assistance, shall include funds for child care, transportation, housing, and 

medical care; and shall not be considered as an ongoing source of income for 

those expenses. Emergency assistance shall be limited to four hundred dollars 

($400.00) per academic year for any individual. The local Board of Trustees at 

each campus shall review quarterly the expenditures under this Fund, and the 

Department of Community Colleges and the Board of Governors of The 

University of North Carolina shall assess the Fund’s impact on completion 

rates in these programs, and report their assessment to the General Assembly. 

(1987 (Reg. Sess., 1988), c. 1049, s. 2(a).) 

§ 90-171.52. Nursing licensing exam follow-up assistance. 

The Board of Governors of The University of North Carolina shall direct the 
constituent institutions and the State Board of Community Colleges shall 
direct the Community Colleges to provide follow-up assistance for their 
students who fail the nursing licensing exam for the first time. This follow-up 
assistance shall include consultation with the Board of Nursing on areas 
needing improvement and shall include providing additional appropriate 
preparation assistance before the next exam date. (1987 (Reg. Sess., 1988), c. 
OAD Ssh) 

§ 90-171.53. Area Health Education Centers publicity pro- 
grams. 

The Area Health Education Centers of The University of North Carolina and 
the Board of Nursing shall cooperate in developing publicity on: 

(1) New salary levels and job opportunities in nursing; 
(2) The availability of refresher courses; and 
(3) License renewal requirements for registered nurses whose licenses are 

not currently active. 
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This information shall be provided to nurses without a current license in an 
effort to attract them back into nursing practice. (1987 (Reg. Sess., 1988), c. 
10495s.°5,) 

§ 90-171.54: Reserved for future codification purposes. 

ARTICLE 9C. 

Nurses Aides Registry Act. 

§ 90-171.55. Nurses Aides Registry. 

(a) The Board of Nursing, established pursuant to G.S. 90-171.21, shall 
establish a Nurses Aides Registry for persons functioning as nurses aides 
regardless of title. The Board shall consider those Level I nurses aides 
employed in State licensed or Medicare/Medicaid certified nursing facilities 
who meet applicable State and federal registry requirements as adopted by the 
North Carolina Medical Care Commission as having fulfilled the training and 
registry requirements of the Board. The Board may not charge an annual fee 
to a nurse aide I| registry applicant. The Board may charge an annual fee of 
twelve dollars ($12.00) for each nurse aide II registry applicant. The Board 
shall adopt rules to ensure that whenever possible, the fee is collected through 
the employer or prospective employer of the registry applicant. Fees collected 
may be used by the Board in administering the registry. The Board’s authority 
granted by this Article shall not conflict with the authority of the Medical Care 
Commission. 

(b)(1) Each nurses aide training program, except for those operated by (i) 
institutions under the Board of Governors of The University of North 
Carolina, (11) institutions of the North Carolina Community College 
System, (ii) public high schools, and (iv) hospital authorities acting 
pursuant to G.S. 181E-23(31), shall provide a guaranty bond unless 
the program has already provided a bond or an alternative to a bond 
under G.S. 115D-95. The Board of Nursing may revoke the approval of 
a program that fails to maintain a bond or an alternative to a bond 
pursuant to this subsection or G.S. 115D-95. 

(2) When application is made for approval or renewal of approval, the 
applicant shall file a guaranty bond with the clerk of the superior 
court of the county in which the program will be located. The bond 
shall be in favor of the students. The bond shall be executed by the 
applicant as principal and by a bonding company authorized to do 
business in this State. The bond shall be conditioned to provide 
indemnification to any student, or his parent or guardian, who has 
suffered a loss of tuition or any fees by reason of the failure of the 
program to offer or complete student instruction, academic services, 
or other goods and services related to course enrollment for any 
reason, including the suspension, revocation, or nonrenewal of a 
program’s approval, bankruptcy, foreclosure, or the program ceasing 
to operate. 

The bond shall be in an amount determined by the Board to be 
adequate to provide indemnification to any student, or his parent or 
guardian, under the terms of the bond. The bond amount for a 
program shall be at least equal to the maximum amount of prepaid 
tuition held at any time during the last fiscal year by the program. 
The bond amount shall also be at least ten thousand dollars ($10,000). 

Each application for a license shall include a letter signed by an 
authorized representative of the program showing in detail the 
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calculations made and the method of computing the amount of the 

bond pursuant to this subdivision and the rules of the Board. If the 

Board finds that the calculations made and the method of computing 

the amount of the bond are inaccurate or that the amount of the bond 

is otherwise inadequate to provide indemnification under the terms of 

the bond, the Board may require the applicant to provide an addi- 

tional bond. 
The bond shall remain in force and effect until cancelled by the 

guarantor. The guarantor may cancel the bond upon 30 days notice to 

the Board. Cancellation of the bond shall not affect any liability 

incurred or accrued prior to the termination of the notice period. 

(3) An applicant that is unable to secure a bond may seek a waiver of the 

guaranty bond from the Board and approval of one of the guaranty 

bond alternatives set forth in this subdivision. With the approval of 

the Board, an applicant may file with the clerk of the superior court of 

the county in which the program will be located, in lieu of a bond: 

a. An assignment of a savings account in an amount equal to the bond 

required (i) which is in a form acceptable to the Board; (11) which 

is executed by the applicant; and (iii) which is executed by a state 

or federal savings and loan association, state bank, or national 

bank, that is doing business in North Carolina and whose 

accounts are insured by a federal depositors corporation; and (iv) 

for which access to the account in favor of the State of North 

Carolina is subject to the same conditions as for a bond in 

subdivision (2) of this subsection. 
b. A certificate of deposit (i) which is executed by a state or federal 

savings and loan association, state bank, or national bank, which 

is doing business in North Carolina and whose accounts are 

insured by a federal depositors corporation; and (ii) which is 

either payable to the State of North Carolina, unrestrictively 

endorsed to the Board; in the case of a negotiable certificate of 

deposit, is unrestrictively endorsed to the Board; or in the case of 

a nonnegotiable certificate of deposit, is assigned to the Board in 

a form satisfactory to the Board; and (iii) for which access to the 

certificate of deposit in favor of the State of North Carolina is 

subject to the same conditions as for a bond in subdivision (2) of 

this subsection. (1989, c. 323, s. 1; 1989 (Reg. Sess., 1990), c. 824, 

s. 5; 1999-254, s. 1.) 

§ 90-171.56. (Effective July 1, 2006) Medication aide re- 
quirements. 

The Board of Nursing shall do the following: 
(1) Establish standards for faculty requirements for medication aide 

training; and 
(2) Provide ongoing review and evaluation, and recommend changes, for 

faculty and medication aide training requirements to support safe 

medication administration and improve client, resident, and patient 

outcomes. (2005-276, s. 10.40C(b).) 

Editor’s Note. — Session Laws 2005-276, s. and the Department of Health and Human 

1.2, provides: “This act shall be known as the — Services shall report on the implementation of 
‘Current Operations and Capital Improve- _ this act to the House of Representatives Appro- 
ments Appropriations Act of 2005’.” priations Subcommittee on Health and Human 

Session Laws 2005-276, s. 10.40C(d), pro- Services, the Senate Appropriations Committee 
vides: “This section becomes effective July 1, on Health and Human Services, and the Fiscal 
2006. The North Carolina Board of Nursing Research Division not later than March 1, 
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2006, and annually thereafter.” the textual provisions of this act apply only to 
Session Laws 2005-276, s. 46.3, provides: funds appropriated for, and activities occurring 

“Except for statutory changes or other provi- during, the 2005-2007 fiscal biennium.” 
sions that clearly indicate an intention to have Session Laws 2005-276, s. 46.5 is a severabil- 
effects beyond the 2005-2007 fiscal biennium, ity clause. 

§§ 90-171.57 through 90-171.59: Reserved for future codification 
purposes. 

ARTICLE 9D. 

Nursing Scholars Program. 

§ 90-171.60. North Carolina Nursing Scholars Commission 
established; membership. 

(a) There is established the North Carolina Nursing Scholars Commission. 
The Commission shall exercise its powers and duties independently of the 
Board of Governors of The University of North Carolina and the State Board 
of Community Colleges. Staff assistance to the Commission shall be provided 
by the staff of the State Education Assistance Authority (SEAA) as created in 
G.S. 116-203. 

(b) The Commission shall consist of 11 members as follows: 
(1) The chairperson of the State Board of Nursing, or his designee; 
(2) The chairperson of the Board of the State Education Assistance 

Authority; 
(3) Three persons appointed by the Governor; 
(4) Three persons appointed by the General Assembly on the recommen- 

dation of the President Pro Tempore of the Senate in accordance with 
G.S. 120-121; and 

(5) Three persons appointed by the General Assembly on the recommen- 
dation of the Speaker of the House of Representatives in accordance 
with G.S. 120-121. 

(c) Each of the appointing entities shall seek to achieve a balanced mem- 
bership representing, to the maximum extent possible, the State as a whole. 
Commission members shall be chosen from among individuals who have 
demonstrated a commitment to nursing, health care, or education. 

(d) Of the Commission members appointed by the Governor, two shall each 
serve an initial term of two years, and one shall serve an initial term of four 
years. Of the Commission members appointed by the General Assembly upon 
the recommendation of the Speaker of the House of Representatives, one shall 
serve an initial term of two years, and two shall each serve an initial term of 
four years. Of the Commission members appointed by the General Assembly 
upon the recommendation of the President Pro Tempore of the Senate, one 
shall serve an initial term of two years, and two shall each serve an initial term 
of four years. Thereafter, all appointments to the Commission shall be for 
four-year terms. 

(e) In the event a vacancy occurs for any reason, the vacancy shall be filled 
by appointment by the entity that made the appointment, except that 
vacancies in appointments made by the General Assembly shall be filled in 
accordance with G.S. 120-122. The new appointee shall serve for the remainder 
of the unexpired term. 

(f) The chairperson of the Commission shall be selected annually by the 
Commission from its members. 

(g) Members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with Chapter 138 of the General 
Statutes. 
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(h) The Commission shall meet regularly at times and places deemed 

necessary by the chairperson. (1989, c. 594, s. 1; 1991 (Reg. Sess., 1992), c. 879, 

s. 6.) 

Editor’s Note. — Session Laws 1989, c.594, are not effective until the necessary funds are 

s. 2 provides: “Nothing in this act obligates the appropriated.” Such an appropriation was 

General Assembly to appropriate funds. Sec- made in 1989. See Session Laws 1989, c. 794, s. 

tions of this act that require additional funding 5(b) and (c). 

§ 90-171.61. Nursing Scholars Program established; ad- 

ministration. 

(a) There is established the Nursing Scholars Program. The North Carolina 

Nursing Scholars Commission shall determine selection criteria, methods of 

selection, and shall select recipients of scholarship loans made under the 

Nursing Scholars Program. 
(b) The Nursing Scholars Program shall be used to provide the following: 

(1) A four-year scholarship loan in the amount of five thousand dollars 

($5,000) per year, per recipient, to North Carolina high school seniors 

or other persons interested in preparing to become a registered nurse 

through a baccalaureate degree program. 
(2) A two-year scholarship loan in the amount of three thousand dollars 

($3,000) per year, per recipient, to persons interested in preparing to 

be a registered nurse through an associate degree nursing program or 

a diploma nursing program. 
(3) A two-year scholarship loan in the amount of three thousand dollars 

($3,000) per year, per recipient, for two years of baccalaureate nursing 

study for college juniors or community college graduates interested in 

preparing to be a registered nurse. 
(4) A two-year scholarship loan of three thousand dollars ($3,000) per 

year, per recipient, for two years of baccalaureate study in nursing for 

registered nurses who do not hold a baccalaureate degree in nursing. 

(5) A two-year scholarship loan of six thousand dollars ($6,000) per year, 

per recipient, for two years of study leading to a master of science in 

nursing degree for people already holding a baccalaureate degree in 

nursing. 
In addition to the scholarship loans awarded pursuant to subdivisions (1) 

through (5) of this subsection, the Commission may award pro rata scholarship 

loans to recipients enrolled at least half-time in study leading to a master of 

science in nursing degree who already hold a baccalaureate degree in nursing 

and to recipients enrolled at least half-time in study leading to a baccalaureate 

degree in nursing who already are licensed as registered nurses. In awarding 

all scholarship loans, the Commission shall give priority to full-time students 

over part-time students. The State Education Assistance Authority shall adopt 

specific rules to regulate scholarship loans to part-time master of science in 
nursing students and part-time baccalaureate degree students. 

Within current funds available or with any additional funds provided by the 

General Assembly for this purpose, the Commission may set aside slots for 

scholarship loans prescribed by subdivisions (1) and (2) of this subsection to 

enable licensed practical nurses to become registered nurses. The State 

Education Assistance Authority shall adopt specific rules to regulate these 

scholarship loans. 
(b1) If a recipient is awarded a scholarship loan under this program and is 

enrolled, or accepted for enrollment, in a baccalaureate nursing program, but 
is unable to pursue the course of study in nursing for a semester due to limited 
faculty resources at the institution for that semester, then the recipient shall 
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continue to receive the scholarship loan for that semester and shall not be 
required to forfeit or repay the scholarship loan for that semester provided that 
the recipient remains otherwise eligible for the program. This waiver shall be 
valid for only one semester of study and may extend a recipient’s eligibility for 
funding under the program by no more than one semester. 

(c) The Commission shall adopt stringent standards, which may include 
minimum grade point average, scholastic aptitude test scores, and other 
standards deemed appropriate by the Commission, to ensure that only the best 
potential students receive loans under the Nursing Scholars Program. Stan- 
dards adopted by the Commission shall include provisions for ensuring that 
the qualifications of applicants who are or would be nontraditional students 
are considered fairly in providing them with opportunities to compete for the 
loans. Loans under the Nursing Scholars Program shall be awarded only to 
applicants who meet the standards set by the Commission and who agree to 
practice nursing in North Carolina upon completion of the nursing education 
program supported by the loan. 

(d) The Commission shall develop and administer the Nursing Scholars 
Program in cooperation with nursing schools at institutions approved by the 
Commission and the North Carolina Board of Nursing. The Nursing Scholars 
Program shall provide for participants to be exposed to a range of extracur- 
ricular activities while in school, which activities shall be aimed at instilling in 
students a strong motivation to remain in the practice of nursing and to 
provide leadership for the nursing profession. 

(e) The Commission may form regional review committees to assist it in 
identifying the best high school seniors and other applicants for the program. 
The Commission and the review committees shall make an effort to identify 
and encourage minority students and students who may not otherwise 
consider a career in nursing to apply for the Nursing Scholars Program. 

(f) Upon the naming of recipients of loans from the Nursing Scholars 
Program, the Commission shall inform the State Education Assistance Author- 
ity (SEAA) of its decisions. The SEAA shall perform all of the administrative 
functions necessary to implement this Article, which functions shall include: 
rule-making, dissemination of information to the public, distribution and 
receipt of applications for scholarship loans, and the functions necessary for 
the execution, payment, and enforcement of promissory notes required under 
this Articles (1989, ¢. 594, s. 1; 1991, c. 550, s. 1; 1993 (Reg. Sess., 1994), c. 769, 
Sel a) 997-214 <s 1;/2005-276, 8. 9.33.) 

Editor’s Note. — Session Laws 2005-276, s. Effect of Amendments. — Session Laws 

1.2, provides: “This act shall be known as the 2005-276, s. 9.33, effective July 1, 2005, added 
‘Current Operations and Capital Improve- — subsection (b1). 
ments Appropriations Act of 2005’.” 

Session Laws 2005-276, s. 46.5 is a severabil- 
ity clause. 

§ 90-171.62. Terms of loans; receipt and disbursement of 
funds. 

(a) All scholarship loans shall be evidenced by notes made payable to the 
State Education Assistance Authority that bear interest at the rate of ten 
percent (10%) per year beginning 90 days after completion of the nursing 
education program, or 90 days after termination of the scholarship loan, 
whichever is earlier. The scholarship loan may be terminated upon the 
recipient's withdrawal from school or by the recipient’s failure to meet the 
standards set by the Commission. 

(b) The State Education Assistance Authority shall forgive the loan if, 
within seven years after graduation from a nursing education program, the 
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recipient practices nursing in North Carolina for one year for every year a 

scholarship loan was provided. If the recipient repays the scholarship loan by 

cash payments, all indebtedness shall be repaid within ten years. The 

Authority may provide for accelerated repayment and for less than full-time 

employment options to encourage the practice of nursing 1n either geographic 

or nursing specialty shortage areas. The Authority shall adopt specific rules to 

designate these geographic areas and these nursing specialty shortage areas, 

upon recommendations of the North Carolina Center for Nursing. The North 

Carolina Center for Nursing shall base its recommendations on objective 

information provided by interested groups or agencies and upon objective 

information collected by the Center. The Authority may forgive the scholarship 

loan if it determines that it is impossible for the recipient to practice nursing 

in North Carolina for a sufficient time to repay the loan because of the death 

or permanent disability of the recipient within ten years following graduation 

or termination of enrollment in a nursing education program. 

(c) All funds appropriated to or otherwise received by the Nursing Scholars 

Program for scholarships, all funds received as repayment of scholarship 

loans, and all interest earned on these funds, shall be placed in a revolving 

fund. This revolving fund may be used only for scholarship loans granted 

under the Nursing Scholars Program. (1989, c. 594, s. 1; 1991, c. 550, s. Pele 

1993 (Reg. Sess., 1994), c. 769, s. 17.11(b).) 

§§ 90-171.63, 90-171.64: Reserved for future codification purposes. 

ARTICLE 9E. 

Need-Based Nursing Scholarships. 

§ 90-171.65. Need-based nursing scholarships fund. 

(a) There is created a need-based scholarship loan fund for nursing stu- 

dents. Need-based scholarship loans shall be available for study in nursing 

programs offered by community colleges and The University of North Carolina, 

and by private colleges that offer licensed practical nursing or registered 

nursing programs. Part-time students and nontraditional students who have 

post-secondary degrees, and registered nurses pursuing a baccalaureate de- 

gree in nursing, are eligible to receive need-based nursing scholarship loans. 

(b) Need-based nursing scholarship loan funds shall be administered by the 

State Education Assistance Authority in accordance with rules and regulations 

adopted by the Board of the State Education Assistance Authority. Distribution 

of scholarship loan funds among students enrolled in the constituent institu- 

tions of The University of North Carolina, community colleges, and private 

colleges shall be in amounts proportionate to the amounts awarded to each 

such group of students in the preceding fiscal year. Scholarship loans shall be 
made only to prospective and enrolled nursing students under the terms and 
conditions established for the need-based nursing scholarship loan program by 
the State Education Assistance Authority. 

(c) The State Education Assistance Authority shall carry out the following 
functions in implementing the need-based nursing scholarship loan program: 

(1) Promulgate the rules and regulations necessary to implement the 
scholarship program, including the selection criteria and method of 
selection of recipients of need-based nursing scholarship loans; 

(2) Disburse, collect, and monitor scholarship loan funds; 
(3) Establish the terms and conditions of promissory notes executed by 

loan recipients; 
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(4) Approve service repayment agreements; 
(5) Collect cash repayments required when service repayment is not 

completed; and 
(6) Adopt rules to allow for the forgiveness of scholarship loans if it 

determines that it is impossible for the recipient to practice nursing in 
North Carolina for a sufficient time to repay the loan because of the 
death or permanent disability of the recipient within ten years 
following graduation or termination of enrollment in a nursing 
education program. 

(d) Repealed by Session Laws 2005-40, s. 1, effective January 1, 2006, and 
applicable to all scholarship loans awarded after that date. (1989, c. 560, s. 17: 
Po ecmoo0.s, 12;'2005-40, s. 15) 

Effect of Amendments. — Session Laws after that date, rewrote the section, repealing 

2005-40, s. 1, effective January 1, 2006, and — subsection (d). 
applicable to all scholarship loans awarded 

S$ 90-171.66 through 90-171.69: Reserved for future codification 
purposes. 

ARTICLE 9F. 

North Carolina Center for Nursing. 

§ 90-171.70. North Carolina Center for Nursing; establish- 
ment; goals. 

There is established the North Carolina Center for Nursing to address issues 
of supply and demand for nursing, including issues of recruitment, retention, 
and utilization of nurse manpower resources. The General Assembly finds that 
the Center will repay the State’s investment by providing an ongoing strategy 
for the allocation of the State’s resources directed towards nursing. The 
primary goals for the Center shall be: 

(1) To develop a strategic statewide plan for nursing manpower in North 
Carolina by: 
a. Establishing and maintaining a database on nursing supply and 

demand in North Carolina, to include (i) current supply and 
demand, and (ii) future projections; and 

b. Selecting priorities from the plan to be addressed. 
(2) To convene various groups representative of nurses, other health care 

providers, business and industry, consumers, legislators, and educa- 
tors to: 
a. Review and comment on data analysis prepared for the Center; 
b. Recommend systemic changes, including strategies for implemen- 

tation of recommended changes; and 
c. To evaluate and report the results of these efforts to the General 

Assembly and others. 
(3) To enhance and promote recognition, reward, and renewal activities 

for nurses in North Carolina by: 
a. Promoting continuation of Institutes for Nursing Excellence pro- 

grams as piloted by the Area Health Education Centers in 
1989-90 or similar options; 

b. Proposing and creating additional reward, recognition, and re- 
newal activities for nurses; and 

c. Promoting media and positive image-building efforts for nursing. 
G90 ec foa0Nsaoy) 
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§ 90-171.71. North Carolina Center for Nursing; governing 
board. 

(a) The North Carolina Center for Nursing shall be governed by a policy- 

setting board of directors. The Board shall consist of 16 members, with a 

simple majority of the Board being nurses representative of various practice 

areas. Other members shall include representatives of other health care 

professions, business and industry, health care providers, and consumers. The 
Board shall be appointed as follows: 

(1) Four members appointed by the General Assembly upon recommen- 

dation of the President Pro Tempore of the Senate, at least one of 

whom shall be a registered nurse and at least one other a represen- 
tative of the hospital industry; 

(2) Four members appointed by the General Assembly upon the recom- 

mendation of the Speaker of the House of Representatives, at least 

one of whom shall be a registered nurse and at least one other a 
representative of the long-term care industry; 

(3) Four members appointed by the Governor, two of whom shall be 

registered nurses; and 
(4) Four nurse educators, one of whom shall be appointed by the Board of 

Governors of The University of North Carolina, one other by the State 
Board of Community Colleges, one other by the North Carolina 
Association of Independent Colleges and Universities, and one by the 
Area Health Education Centers Program. 

(b) The initial terms of the members shall be as follows: 
(1) Of the members appointed pursuant to subdivision (1) of subsection (a) 

of this section, two shall be appointed for terms expiring June 30, 
1994, one for a term expiring June 30, 1993, and one for a term 
expiring June 30, 1992; 

(2) Of the members appointed pursuant to subdivision (2) of subsection (a) 
of this section, one shall be appointed for a term expiring June 30, 
1994, two for terms expiring June 30, 1993, and one for a term 
expiring June 30, 1992; 

(3) Of the members appointed pursuant to subdivision (3) of subsection (a) 
of this section, one shall be appointed for a term expiring June 30, 
1994, one for a term expiring June 30, 1993, and two for terms 
expiring June 30, 1992; and 

(4) Of the members appointed pursuant to subdivision (4) of subsection (a) 
of this section, the terms of the members appointed by the Board of 
Governors of The University of North Carolina and the State Board of 
Community Colleges shall expire June 30, 1994; the term of the 
member appointed by the North Carolina Association of Independent 
Colleges shall expire June 30, 1993; and the term of the member 
appointed by the Area Health Education Centers Program shall 
expire June 30, 1992. 

After the initial appointments expire, the terms of all of the members shall be 
three years, with no member serving more than two consecutive terms. 

(c) The Board of Directors shall have the following powers and duties: 
(1) To employ the executive director; 
(2) To determine operational policy; 
(3) To elect a chairperson and officers, to serve two-year terms. The 

chairperson and officers may not succeed themselves; 
(4) To establish committees of the Board as needed; 
(5) To appoint a multidisciplinary advisory council for input and advice on 

policy matters; 
(6) To implement the major functions of the Center for Nursing as 

established in the goals set out in subsection (a) of this section; and 

508 



§90-171.72 ART. 9G. NURSE LICENSURE COMPACT §90-171.81 

(7) To seek and accept non-State funds for carrying out Center policy. 
(d) The Board shall receive the per diem and allowances prescribed by G.S. 

138-5 for State boards and commissions. 
(e) The North Carolina Center for Nursing shall be administered by The 

University of North Carolina through the Center’s Board of Directors estab- 
rica under this section. (1991, c. 550, s. 3; 1991 (Reg. Sess., 1992), c. 879, s. 
4. 

§ 90-171.72. North Carolina Center for Nursing; State sup- 
port. 

The General Assembly finds that it is imperative that the State protect its 
investment and progress made in its nursing efforts to date. The General 
Assembly further finds that the North Carolina Center for Nursing is the 
appropriate means to do so. The Center shall have State budget support for its 
operations so that it may have adequate resources for the tasks the General 
Assembly has set out in this Article. (1991, c. 550, s. 3.) 

§8§ 90-171.73 through 90-171.79: Reserved for future codification 
purposes. 

ARTICLE 9G. 

Nurse Licensure Compact. 

§ 90-171.80. Entering into Compact. 

The Nurse Licensure Compact is hereby enacted into law and entered into by 
this State with all other states legally joining therein, in the form substantially 
as set forth in this Article. (1999-245, s. 1.) 

Editor’s Note. — Session Laws 1999-245, s. any other party state as defined in G.S. 90- 
4, made this Article effective July 1, 2000. 171.82(12), as enacted in Section 1 of this act, 

Session Laws 1999-245, s. 2 provides: “Any during the time in which the license is re- 
nurse whose license has been restricted by the _ stricted unless the nurse receives prior autho- 
North Carolina Board of Nursing on the date rization from such other party state.” 

this act becomes effective shall not practice in 

§ 90-171.81. Findings and declaration of purpose. 

(a) The General Assembly of North Carolina makes the following findings: 
(1) The health and safety of the public are affected by the degree of 

compliance with and the effectiveness of enforcement activities re- 
lated to states’ nurse licensure laws. 

(2) Violations of nurse licensure and other laws regulating the practice of 
nursing may result in injury or harm to the public. 

(3) The expanded mobility of nurses and the use of advanced communi- 
cation technologies as part of our nation’s health care delivery system 
require greater coordination and cooperation among states in the 
areas of nurse licensure and regulation. 

(4) New practice modalities and technology make compliance with indi- 
vidual states’ nurse licensure laws difficult and complex. 

(5) The current system of duplicative licensure for nurses practicing in 
multiple states is cumbersome and redundant to both nurses and 
states. 

509 



§$90-171.82 CH. 90. MEDICINE, ALLIED OCCUPATIONS $90-171.82 

(b) The purposes of this Compact are to: 
(1) Facilitate the states’ responsibility to protect the public’s health and 

safety. 
ati and encourage the cooperation of party states in the areas of 

nurse licensure and regulation. 
Facilitate the exchange of information between party states in the 

areas of nurse regulation, investigation, and adverse actions. 

Promote compliance with the laws governing the practice of nursing in 

each jurisdiction. 
Through the mutual recognition of party state licenses, grant all party 

states the authority to hold nurses accountable for meeting all state 

practice laws in the states in which their patients are located at the 
time care is rendered. (1999-245, s. 1.) 

§ 90-171.82. Definitions. 

The following definitions apply in this Article: 
(1) 
(2 — 

(3) 
(4) 

(7) 

(8) 

Adverse action. — A home or remote state action. 
Alternative program. — A voluntary, nondisciplinary monitoring pro- 

eram approved by a nurse licensing board. 
Compact. — This Article. 
Coordinated licensure information system. — An integrated process 

for collecting, storing, and sharing information on nurse licensure and 

enforcement activities related to nurse licensure laws that is admin- 

istered by a nonprofit organization composed of and controlled by 

state nurse licensing boards. 
Current significant investigative information. — 
a. Investigative information that indicates a licensee has committed 

more than a minor infraction. 
b. Investigative information that indicates a licensee represents an 

immediate threat to public health and safety. 
Home state. — The party state that is the nurse’s primary state of 
residence. 
Home state action. — Any administrative, civil, equitable, or criminal 
action permitted by the home state’s laws that is imposed on a nurse 
by the home state’s licensing board or another authority. The term 
includes the revocation, suspension, or probation of a nurse’s license 
or any other action that affects a nurse’s authorization to practice. 
Licensee. — A person licensed by the North Carolina Board of Nursing 
or the nurse licensing board of a party state. 

(9) Licensing board. — A party state’s regulatory agency that is respon- 
sible for licensing nurses. 

(10) Multistate licensure privilege. — Current official authority from a 
remote state permitting the practice of nursing as either a registered 
nurse or a licensed practical or vocational nurse in that state. 

(11) Nurse. — A registered nurse or licensed practical or vocational nurse 
as those terms are defined by each party state’s practice laws. 

(12) Party state. — Any state that has adopted this Compact. 
(13) Remote state. — A party state, other than the home state, where the 

patient is located at the time nursing care is provided. In the case of 
the practice of nursing not involving a patient, the term means the 
party state where the recipient of nursing practice is located. 

(14) Remote state action. — Any administrative, civil, equitable, or 
criminal action permitted by the laws of a remote state that are 
imposed on a nurse by the remote state’s nurse licensing board or 
other authority, including actions against a nurse’s multistate licen- 
sure privilege to practice in the remote state. The term also includes 
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cease and desist and other injunctive or equitable orders issued by 
remote states or their nurse licensing boards. 

(15) State. — A state, territory, or possession of the United States, the 
District of Columbia, or the Commonwealth of Puerto Rico. 

(16) State practice laws. — The laws and regulations of individual party 
states that govern the practice of nursing, define the scope of nursing 
practice, and create the methods and grounds for disciplining nurses. 
The term does not include the initial qualifications for licensure or the 
requirements necessary to obtain and retain a license, except for 
qualifications or requirements of the home state. (1999-245, s. 1.) 

§ 90-171.83. General provisions and jurisdiction. 

(a) A license to practice registered nursing that is issued by a home state to 
a resident in that state shall be recognized by each party state as authorizing 
a multistate licensure privilege to practice as a registered nurse in each party 
state. A license to practice practical or vocational nursing that is issued by a 
home state to a resident in that state shall be recognized by each party state 
as authorizing a multistate licensure privilege to practice as a licensed 
practical or vocational nurse in each party state. In order to obtain or retain a 
license, an applicant must meet the home state’s qualifications for licensure 
and license renewal as well as all other applicable state laws. 

(b) Party states may, in accordance with each state’s due process laws, 
revoke, suspend, or limit the multistate licensure privilege of any licensee to 
practice in their state and may take any other actions under their applicable 
state laws that are necessary to protect the health and safety of their citizens. 
If a party state takes an action authorized in this subsection, it shall promptly 
notify the administrator of the coordinated licensure information system. The 
administrator shall promptly notify the home state of any actions taken by 
remote states. 

(c) Every licensee practicing in a party state shall comply with the state 
practice laws of the state in which the patient is located at the time care is 
rendered. The practice of nursing is not limited to patient care, but shall 
include all nursing practice as defined by the state practice laws of a party 
state. The practice of nursing in a party state shall subject a nurse to the 
jurisdiction of the nurse licensing board and the laws and the courts in that 
party state. 

(d) The Compact does not affect additional requirements imposed by states 
for advanced-practice registered nursing. A multistate licensure privilege to 
practice registered nursing granted by a party state shall be recognized by 
other party states as a license to practice registered nursing if a license to 
practice registered nursing is required by state law as a precondition for 
qualifying for advanced-practice registered nurse authorization. 

(e) Persons not residing in a party state may continue to apply for nurse 
licensure in party states as provided for under the laws of each party state. The 
license granted to such persons shall not be recognized as granting the 
privilege to practice nursing in any other party state unless explicitly agreed 
to by that party state. (1999-245, s. 1.) 

§ 90-171.84. Application for licensure in a party state. 

(a) Upon receiving an application for a license, the licensing board in a party 

state shall ascertain through the coordinated licensure information system 

whether the applicant holds or has ever held a license issued by any other 

state, whether there are any restrictions on the applicant’s multistate licen- 

sure privilege, and whether any other adverse action by any state has been 

taken against the applicant’s license. 
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(b) A licensee in a party state shall hold licensure in only one party state at 
a time. The license shall be issued by the home state. 

(c) A licensee who intends to change his or her primary state of residence 
may apply for licensure in the new home state in advance of the change. 
However, a new license shall not be issued by a party state until after the 
licensee provides evidence of a change in his or her primary state of residence 
that is satisfactory to the new home state’s licensing board. 

(d) When a licensee changes his or her primary state of residence by moving 
between two party states and obtaining a license from the new home state, the 
license from the former home state is no longer valid. 

(e) When a licensee changes his or her primary state of residence by moving 
from a nonparty state to a party state and obtaining a license from the new 
home state, the license issued by the nonparty state shall not be affected and 
shall remain in full force if the laws of the nonparty state so provide. 

(f) When a licensee changes his or her primary state of residence by moving 
from a party state to a nonparty state, the license issued by the former home 
state converts to an individual state license that is valid only in the former 
home state. The license does not grant the multistate licensure privilege to 
practice in other party states. (1999-245, s. 1.) 

§ 90-171.85. Adverse actions. 

(a) The licensing board of a remote state shall promptly report to the 
administrator of the coordinated licensure information system any remote 
state actions, including the factual and legal basis for the actions, if known. 
The licensing board of a remote state shall also promptly report any current 
significant investigative information yet to result in a remote state action. The 
administrator of the coordinated licensure information system shall promptly 
notify the home state of any such reports. 

(b) The licensing board of a party state may complete any pending investi- 
gation of a licensee who changes his or her primary state of residence during 
the course of the investigation. It may also take appropriate action against a 
licensee and shall promptly report the conclusion of the investigation to the 
administrator of the coordinated licensure information system. The adminis- 
trator of the coordinated licensure information system shall promptly notify 
the new home state of any action taken against a licensee. 

(c) A remote state may take adverse action that affects the multistate 
licensure privilege to practice within that party state. However, only the home 
state may take adverse action that affects a license that was issued by the 
home state. 

(d) For purposes of taking adverse action, the licensing board of the home 
state shall give to conduct reported by a remote state the same priority and 
effect that it would if the conduct had occurred within the home state. The 
board shall apply its own state laws to determine the appropriate action that 
should be taken against the licensee. 

(e) The home state may take adverse action based upon the factual findings 
of the remote state if each state follows its own procedures for imposing the 
adverse action. 

(f) This Compact does not prohibit a party state from allowing a licensee to 
participate in an alternative program instead of taking adverse action against 
the licensee. If required by the party state’s laws, the licensee’s participation in 
an alternative program shall be confidential information. Party states shall 
require licensees who enter alternative programs to agree not to practice in 
any other party state during the term of the alternative program without prior 
authorization from the other party state. (1999-245, s. 1.) 
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§ 90-171.86. Current significant investigative informa- 
tion. 

(a) Ifa licensing board finds current significant investigative information as 
defined in G.S. 90-171.82(5)a., the lcensing board shall, after giving the 
licensee notice and an opportunity to respond if required by state law, conduct 
: hearing and decide what adverse action, if any, should be taken against the 
icensee. 
(b) If a licensing board finds current significant investigative information as 

defined in G.S. 90-171.82(5)b., the licensing board may take adverse action 
against the licensee without first providing the licensee notice or an opportu- 
nity to respond to the information. A hearing shall be promptly commenced and 
determined. (1999-245, s. 1.) 

§ 90-171.87. Additional authority of party state nursing 
licensing boards. 

Notwithstanding any other powers, party state nurse licensing boards may 
do any of the following: 

(1) If otherwise permitted by state law, recover from licensees the costs of 
investigating and disposing of cases that result in adverse action. 

(2) Issue subpoenas for both hearings and investigations that require the 
attendance and testimony of witnesses and the production of evi- 
dence. Subpoenas issued by a nurse licensing board in a party state 
for the attendance and testimony of witnesses or the production of 
evidence from another party state shall be enforced in the other party 
state by any court of competent jurisdiction according to the practice 
and procedure of that court. The issuing authority shall pay any 
witness fees, travel expenses, mileage, and other fees required by the 
laws of the party state where the witnesses or evidence are located. 

(3) Issue cease and desist orders to limit or revoke a licensee’s authority 
to practice in the board’s state. 

(4) Adopt uniform rules and regulations that are developed by the 
Compact administrators as provided in G.S. 90-171.89(c). (1999-245, 
gv il§) 

§ 90-171.88. Coordinated licensure information system. 

(a) All party states shall participate in a cooperative effort to create a 
coordinated data base of all licensed registered nurses and licensed practical or 
vocational nurses. This system shall include information on the licensure and 
disciplinary history of each licensee, as contributed by party states, to assist in 
the coordination of nurse licensure and enforcement efforts. 

(b) Notwithstanding any other provision of law, all party states’ licensing 
boards shall promptly report to the coordinated licensure information system 
any adverse action taken against licensees, actions against multistate licen- 
sure privileges, any current significant investigative information yet to result 
in adverse action, and any denials of applications for licensure and the reasons 
for the denials. 

(c) Current significant investigative information shall be transmitted 
through the coordinated licensure information system only to party state 
licensing boards. 

(d) Notwithstanding any other provision of law, all party states’ licensing 
boards contributing information to the coordinated licensure information 
system may designate information that shall not be shared with nonparty 
states or disclosed to other entities or individuals without the express 
permission of the contributing party state. 
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(e) Any personally identifiable information obtained by a party state licens- 
ing board from the coordinated licensure information system shall not be 
shared with nonparty states or disclosed to other entities or individuals except 
to the extent permitted by the laws of the party state contributing the 
information. 

(f) Any information contributed to the coordinated licensure information 
system that is subsequently required to be expunged by the laws of the party 
state contributing the information shall be expunged from the coordinated 
licensure information system. 

(g) The Compact administrators, acting jointly and in consultation with the 
administrator of the coordinated licensure information system, shall formulate 
necessary and proper procedures for the identification, collection, and ex- 
change of information under this Compact. (1999-245, s. 1.) 

§ 90-171.89. Compact administration and interchange of 
information. 

(a) The executive director of the nurse licensing board of each party state or 
the executive director’s designee shall be the administrator of this Compact for 
that state. 

(b) To facilitate the administration of this Compact, the Compact adminis- 
trator of each party state shall furnish to the Compact administrators of all 
other party states information and documents concerning each licensee, 
including a uniform data set of investigations, identifying information, licen- 
sure data, and disclosable alternative program participation. 

(c) Compact administrators shall develop uniform rules and regulations to 
facilitate and coordinate implementation of this Compact. These uniform rules 
shall be adopted by party states as authorized in G.S. 90-171.87(4). (1999-245, 
oes) 

§ 90-171.90. Immunity. 

A party state or the officers, employees, or agents of a party state’s nurse 
licensing board who act in accordance with this Compact shall not be hable for 
any good faith act or omission committed while they were engaged in the 
performance of their duties under this Compact. (1999-245, s. 1.) 

§ 90-171.91. Effective date, withdrawal, and amendment. 

(a) This Compact shall become effective as to any state when it has been 
enacted into the laws of that state. Any party state may withdraw from this 
Compact by enacting a statute repealing the Compact, but the withdrawal 
shall not take effect until six months after the withdrawing state has given 
notice of the withdrawal to the Compact administrators of all other party 
states. 

(b) No withdrawal shall affect the validity or applicability of any report of 
adverse action taken by the licensing board of a state that remains a party to 
the Compact if the adverse action occurred prior to the withdrawal. 

(c) This Compact does not invalidate or prevent any nurse licensure 
agreement or other cooperative arrangement between a party state and a 
nonparty state that is made in accordance with this Compact. 

(d) This Compact may be amended by the party states. No amendment to 
this Compact shall become effective and binding upon the party states unless 
and until it is enacted into the laws of all party states. (1999-245, s. 1.) 

§ 90-171.92. Dispute resolution. 

If there is a dispute that cannot be resolved by the party states involved, the 
following procedure shall be used: 
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(1) The party states shall submit the issues in dispute to an arbitration 
panel that shall consist of an individual appointed by the Compact 
administrator in the home state, an individual appointed by the 
Compact administrator in the remote states involved, and an individ- 
ual appointed by the Compact administrators of all the party states 
involved in the dispute. 

(2) The decision of a majority of the arbitrators shall be final and binding. 
(1999-245, s. 1.) 

§ 90-171.93. Construction and severability. 

This Compact shall be liberally construed so as to effectuate the purposes as 
stated in G.S. 90-171.81(b). The provisions of this Compact shall be severable 
and if any phrase, clause, sentence, or provision of this Compact is declared to 
be contrary to the constitution of any party state or of the United States, or if 
the applicability thereof to any government, agency, person, or circumstance 1s 
held invalid, the validity of the remainder of this Compact and the applicabil- 
ity thereof to any government, agency, person, or circumstance shall not be 
affected. If this Compact shall be held contrary to the constitution of any party 
state, the Compact shall remain in full force and effect as to the remaining 
party states and in full force and effect as to the party state affected as to all 
severable matters. (1999-245, s. 1.) 

§ 90-171.94. Applicability of compact. 

This Article is applicable only to nurses whose home states are determined 
by the North Carolina Board of Nursing to have licensure requirements that 
are substantially equivalent or more stringent than those of North Carolina. 
(1999-456, s. 25.) 

ARTICLE 10. 

Midwives. 

§ 90-172: Repealed by Session Laws 1983, c. 897, s. 2. 

Cross References. — For present provi- 
sions as to regulation of midwifery, see G.S. 
90-178.1 et seq. 

§§ 90-173 through 90-178: Repealed by Session Laws 1957, c. 1357, s. 

le 

ARTICLE 10A. 

Practice of Midwifery. 

§ 90-178.1. Title. 

This Article shall be known and may be cited as the Midwifery Practice Act. 

LORS serS9 fsa) -) 

Editor’s Note. — Session Laws 1983, c. 897, | October 1, 1983. Any person who on October 1, 

s. 3 provides: “This Act shall become effective 1983, had been a practicing midwife in North 

D915 



$90-178.2 CH. 90. MEDICINE, ALLIED OCCUPATIONS $90-178.3 

Carolina for more than 10 years may continue — proval under this Article until April 1, 1984. No 
to assist at childbirth without approval under annual fee shall be collected for 1983.” 
this Article. Any other person authorized to Legal Periodicals. — For note, “Nurse Mal- 
practice midwifery on September 30, 1983, may practice in North Carolina: The Standard of 
continue to practice midwifery without ap- Care,” see 65 N.C.L. Rev. 579 (1987). 

§ 90-178.2. Definitions. 

As used in this Article: 
(1) “Interconceptional care” includes but is not lmited to: 

a. Family planning; 
b. Screening for cancer of the breast and reproductive tract; and 
c. Screening for and management of minor infections of the reproduc- 

tive organs; 
“Intrapartum care” includes but is not limited to: 
a. Attending women in uncomplicated labor; 
b. Assisting with spontaneous delivery of infants in vertex presenta- 

tion from 37 to 42 weeks gestation; 
c. Performing amniotomy; 
d. Administering local anesthesia; 
e. Performing episiotomy and repair; and 
f. Repairing lacerations associated with childbirth. 

(3) “Midwifery” means the act of providing prenatal, intrapartum, post- 
partum, newborn and interconceptional care. The term does not 
include the practice of medicine by a physician licensed to practice 
medicine when engaged in the practice of medicine as defined by law, 
the performance of medical acts by a physician assistant or nurse 
practitioner when performed in accordance with the rules of the North 
Carolina Medical Board, the practice of nursing by a registered nurse 
engaged in the practice of nursing as defined by law, or the rendering 
of childbirth assistance in an emergency situation. 

(4) “Newborn care” includes but is not limited to: 
a. Routine assistance to the newborn to establish respiration and 

maintain thermal stability; 
b. Routine physical assessment including APGAR scoring; 
ce. Vitamin Keadministration: and 
d. Eye prophylaxis for opthalmia neonatorum. 
“Postpartum care” includes but is not lmited to: 
a. Management of the normal third stage of labor; 
b. Administration of pitocin and methergine after delivery of the 

infant when indicated; and 
c. Six weeks postpartum evaluation exam and initiation of family 

planning. 
“Prenatal care” includes but is not limited to: 
a. Historical and physical assessment; 
b. Cees and assessing the results of routine laboratory tests; 

an 
c. Supervising the use of prenatal vitamins, folic acid, iron, and 

nonprescription medicines. (1983, c. 897, s. 1; 1995, c. 94, s. 30.) 

(2 NN 

(9 — 

eS 

§ 90-178.3. Regulation of midwifery. 

(a) No person shall practice or offer to practice or hold oneself out to practice 
midwifery unless approved pursuant to this Article. 

(b) A person approved pursuant to this Article may practice midwifery in a 
hospital or non-hospital setting and shall practice under the supervision of a 
physician licensed to practice medicine who is actively engaged in the practice 
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of obstetrics. Aregistered nurse approved pursuant to this Article is authorized 
to write prescriptions for drugs in accordance with the same conditions 
applicable to a nurse practitioner under G.S. 90-18.2(b). 

(c) Graduate nurse midwife applicant status may be granted by the joint 
Anh in accordance with G.S. 90-178.4. (1983, c. 897, s. 1; 2000-140, s. 
60. 

§ 90-178.4. Administration. 

(a) The joint subcommittee of the North Carolina Medical Board and the 
Board of Nursing created pursuant to G.S. 90-18.2 shall administer the 
provisions of this Article and the rules adopted pursuant to this Article; 
Provided, however, that actions of the joint subcommittee pursuant to this 
Article shall not require approval by the North Carolina Medical Board and the 
Board of Nursing. For purposes of this Article, the joint subcommittee shall be 
enlarged by four additional members, including two certified midwives and two 
obstetricians who have had working experience with midwives. 

(b) The joint subcommittee shall adopt rules pursuant to this Article to 
establish: 

(1) A fee which shall cover application and initial approval up to a 
maximum of one hundred dollars ($100.00); 

(2) An annual renewal fee to be paid by January 1 of each year by persons 
; proved pursuant to this Article up to a maximum of fifty dollars 

50.00); 
(3) A reinstatement fee for a lapsed approval up to a maximum of five 

dollars ($5.00); 
(4) The form and contents of the applications which shall include infor- 

mation related to the applicant’s education and certification by the 
American College of Nurse-Midwives; and 

(5) The procedure for establishing physician supervision as required by 
this Article. 

(c) The joint subcommittee may solicit, employ, or contract for technical 
assistance and clerical assistance and may purchase or contract for the 
materials and services it needs. 

(d) All fees collected on behalf of the joint subcommittee and all receipts of 
every kind and nature, as well as the compensation paid the members of the 
joint subcommittee and the necessary expenses incurred by them in the 

performance of the duties imposed upon them, shall be reported annually to 

the State Treasurer. All fees and other moneys received by the joint subcom- 

mittee pursuant to the provisions of the General Statutes shall be kept in a 

separate fund by the joint subcommittee, to be held and expended only for such 

purposes as are proper and necessary to the discharge of the duties of the joint 

subcommittee and to enforce the provisions of this Article. No expense incurred 
by the joint subcommittee shall be charged against the State. 

- “(e) Members of the joint subcommittee who are not officers or employees of 

the State shall receive compensation and reimbursement for travel and 

subsistence expenses at the rates specified in G.S. 138-5. Members of the joint 

subcommittee who are officers or employees of the State shall receive reim- 

bursement for travel and subsistence expenses at the rate set out in G.S. 138-6. 

ero s3 ue S97,(sx 1% 1995)'c) 94,'s. 31.) 

§ 90-178.5. Qualifications for approval. 

In order to be approved by the joint subcommittee pursuant to this Article, 

a person shall: oni . 

(1) Complete an application on a form furnished by the joint subcommit- 

tee; 
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(2) Submit evidence of certification by the American College of Nurse- 
Midwives; 

(3) Submit evidence of arrangements for physician supervision; and 
(4) Pay the fee for application and approval. (1983, c. 897, s. 1.) 

§ 90-178.6. Denial, revocation or suspension of approval. 

(a) In accordance with the provisions of Chapter 150B, the joint subcom- 
mittee may deny, revoke or suspend approval when a person has: 

(1) Failed to satisfy the qualifications for approval; 
(2) Failed to pay the annual renewal fee by January 1 of the current year; 
(3) Given false information or withheld material information in applying 

for approval; 
(4) Demonstrated incompetence in the practice of midwifery; 
(5) Violated any of the provisions of this Article; 
(6) A mental or physical disability or uses any drug to a degree that 

interferes with his or her fitness to practice midwifery; 
(7) Engaged in conduct that endangers the public health; 
(8) Engaged in conduct that deceives, defrauds, or harms the public in the 

course of professional activities or services; or 
(9) Been convicted of or pleaded guilty or nolo contendere to any felony 

under the laws of the United States or of any state of the United 
States indicating professional unfitness. 

(b) Revocation or suspension of a license to practice nursing pursuant to 
G.S. 90-171.37 shall automatically result in comparable action against the 
person’s approval to practice midwifery under this Article. (1988, c. 897, s. 1; 
LOST CLO ese Ls) 

Legal Periodicals. — For note, “Nurse Mal- 
practice in North Carolina: The Standard of 
Care,” see 65 N.C.L. Rev. 579 (1987). 

§ 90-178.7. Enforcement. 

(a) The joint subcommittee may apply to the Superior Court of Wake County 
to restrain any violation of this Article. 

(b) Any person who violates G.S. 90-178.3(a) shall be guilty of a Class 3 
misdemeanor. (1983, c. 897, s. 1; 1993, c. 539, s. 633; 1994, Ex. Sess., c. 24, s: 
14(c).) 

ARTICLE 11. 

Veterinarians. 

§ 90-179. Purpose of Article. 

In order to promote the public health, safety, and welfare by safeguarding 
the people of this State against unqualified or incompetent practitioners of 
veterinary medicine, it is hereby declared that the right to practice veterinary 
medicine is a privilege conferred by legislative grant to persons possessed of 
He erecn a: and professional qualifications specified in this Article. (19738, c. 
16. S11) 

Cross References. — As to limited liability 
companies and their powers, see G.S. 57C-2-01 
et seq. 
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§ 90-180. Title. 

This Article shall be known as the North Carolina Veterinary Practice Act. 

C107 3 Cul LOGS...) 

§ 90-181. Definitions. 

. cae used in this Article these words and phrases shall be defined as 

ollows: 
(1) “Accredited school of veterinary medicine” means any veterinary 

college or division of a university or college that offers the degree of 

doctor of veterinary medicine or its equivalent and that conforms to 

the standards required for accreditation by the American Veterinary 

Medical Association. 
(2) “Animal” means any animal, mammal other than man and includes 

birds, fish, and reptiles, wild or domestic, living or dead. 

(2a) “Animal dentistry” means the treatment, extraction, cleaning, ad- 

justment, or “floating” (filing or smoothing) of an animal’s teeth, and 

treatment of an animal’s gums. 
(3) “Board” means the North Carolina Veterinary Medical Board. 

(3a) “Cruelty to animals” means to willfully overdrive, overload, wound, 

injure, torture, torment, deprive of necessary sustenance, cruelly 

beat, needlessly mutilate or kill any animal, or cause or procure any 

of these acts to be done to an animal; provided, that the words 

“torture,” “torment,” or “cruelty” include every act, omission, or 

Beale! causing or permitting unjustifiable physical pain, suffering, or 

eatn. 
(4) “Limited veterinary license” or “limited license” means a license issued 

by the Board under authority of this Article that specifically, by its 

terms, restricts the scope or areas of practice of veterinary medicine 

by the holder of the limited license; provided, that no limited license 

shall confer or denote an area of specialty of the holder of this limited 

veterinary license; and provided further, that unless otherwise pro- 

vided by Board rule, the licensing requirements shall be identical to 

those specified for a veterinary license. 

(5) “Person” means any individual, firm, partnership, association, joint 

venture, cooperative or corporation, or any other group or combination 

acting in concert; and whether or not acting as a principal, trustee, 

fiduciary, receiver, or as any kind of legal or personal representative, 

or as the successor in interest, assignee, agent, factor, servant, 

employee, director, officer, or any other representative of such person. 

(6) “Practice of veterinary medicine” means: 

a. To diagnose, treat, correct, change, relieve, or prevent animal 

disease, deformity, defect, injury, or other physical or mental 

conditions; including the prescription or administration of any 

drug, medicine, biologic, apparatus, application, anesthetic, or 

other therapeutic or diagnostic substance or technique on any 

animal. 
b. To represent, directly or indirectly, publicly or privately, an ability 

and willingness to do any act described in sub-subdivision a. of 

this subdivision. 
c. To use any title, words, abbreviation, or letters in a manner or 

under circumstances which induce the belief that the person 

using them is qualified to do any act described in sub-subdivision 

a. of this subdivision. 

(7) “Veterinarian” shall mean a person who has received a doctor’s degree 

in veterinary medicine from an accredited school of veterinary medi- 

cine and who is licensed by the Board to practice veterinary medicine. 
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(7a) “Veterinarian-client-patient relationship” means that: 
a. The veterinarian has assumed the responsibility for making med- 

ical judgments regarding the health of the animal and the need 
for medical treatment, and the client (owner or other caretaker) 
has agreed to follow the instruction of the veterinarian. 

b. There is sufficient knowledge of the animal by the veterinarian to 
initiate at least a general or preliminary diagnosis of the medical 
condition of the animal. This means that the veterinarian has 
recently seen and is personally acquainted with the keeping and 
care of the animal by virtue of an examination of the animal, or by 
medically appropriate and timely visits to the premises where the 
animal is kept. 

c. The practicing veterinarian is readily available or provides for 
follow-up in case of adverse reactions or failure of the regimen of 
therapy. 

(7b) “Veterinary license” or “license” means a license to practice veteri- 
nary medicine issued by the Board. 

(8) “Veterinary medicine” includes veterinary surgery, obstetrics, den- 
tistry, and all other branches or specialties of veterinary medicine. 

(9) “Veterinary student intern” means a person who is enrolled in an 
accredited veterinary college, has satisfactorily completed the third 
year of veterinary college education, and is registered with the Board 
as a veterinary student intern. 

(10) “Veterinary student preceptee” means a person who is pursuing a 
doctorate degree in an accredited school of veterinary medicine that 
has a preceptor or extern program, has completed the academic 
requirements of that program, and is registered with the Board as a 
veterinary student preceptee. 

(11) “Veterinary technician” means either of the following persons: 
a. A person who has successfully completed a post-high school course 

in the care and treatment of animals that conforms to the 
standards required for accreditation by the American Veterinary 
Medical Association and who is registered with the Board as a 
veterinary technician. 

b. A person who holds a degree in veterinary medicine from a college 
of veterinary medicine recognized by the Board for licensure of 
veterinarians and who is registered with the Board as a veteri- 
nary technician. (1961, c. 353, s. 2; 1973, c. 1106, s. 1; 1993, c. 500, 
Sky 

§ 90-181.1. Practice facility names and levels of service. 
(a) In order to accurately inform the public of the levels of service offered, a 

veterinary practice facility shall use in its name one of the descriptive terms 
defined in subsection (b) of this section. The name of a veterinary practice 
facility shall, at all times, accurately reflect the level of service being offered to 
the public. If a veterinary facility or practice offers on-call emergency service, 
that service must be as that term is defined in subsection (b) of this section. 

(b) The following definitions are applicable to this section: 
(1) “Animal health center” or “animal medical center” means a veterinary 

practice facility in which consultative, clinical, and hospital services 
are rendered and in which a large staff of basic and applied veterinary 
scientists perform significant research and conduct advanced profes- 
sional educational programs. 

(2) “Emergency facility” means a veterinary medical facility whose pri- 
mary function is the receiving, treatment, and monitoring of emer- 
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gency patients during its specified hours of operation. At this veter1- 
nary practice facility a veterinarian is in attendance at all hours of 
operation and sufficient staff is available to provide timely and 
appropriate emergency care. An emergency facility may be an inde- 
pendent veterinary medical after-hours facility, an independent vet- 
erinary medical 24-hour facility, or part of a full-service hospital or 
large teaching institution. 

(3) “Mobile facility” means a veterinary practice conducted from a vehicle 
with special medical or surgical facilities or from a vehicle suitable 
only for making house or farm calls; provided, the veterinary medical 

practice shall have a permanent base of operation with a published 

address and telephone facilities for making appointments or respond- 

ing to emergency situations. 
(4) “Office” means a veterinary practice facility where a limited or 

consultative practice is conducted and which provides no facilities for 

the housing of patients. 
(5) “On-call emergency service” means a veterinary medical service at a 

practice facility, including a mobile facility, where veterinarians and 

staff are not on the premises during all hours of operation or where 

veterinarians leave after a patient is treated. A veterinarian shall be 

available to be reached by telephone for after-hours emergencies. 

(6) “Veterinary clinic” or “animal clinic” means a veterinary practice 

facility in which the practice conducted is essentially an out-patient 

practice. 
(7) “Veterinary hospital” or “animal hospital” means a veterinary practice 

facility in which the practice conducted includes the confinement as 

well as the treatment of patients. 
(c) If a veterinary practice facility uses as its name the name of the 

veterinarian or veterinarians owning or operating the facility, the name of the 

veterinary practice facility shall also include a descriptive term from those 

mee in subsection (b) of this section to disclose the level of service being 

offered. 
(d) Those facilities existing and approved by the Board as of December 31, 

1993, may continue to use their approved name or designation until there is a 

partial or total change of ownership of the facility, at which time the name of 

the veterinary practice facility shall be changed, as necessary, to comply with 

this section. (1993, c. 500, s. 2.) 

§ 90-182. North Carolina Veterinary Medical Board; ap- 

pointment, membership, organization. 

(a) In order to properly regulate the practice of veterinary medicine and 

surgery, there is established a Board to be known as the North Carolina 

Veterinary Medical Board which shall consist of eight members. 

Five members shall be appointed by the Governor. Four of these members 

shall have been legal residents of and licensed to practice veterinary medicine 

in this State for not less than five years preceding their appointment. The 

other member shall not be licensed or registered under the Article and shall 

represent the interest of the public at large. Each member appointed by the 

Governor shall reside in a different congressional district. 

The General Assembly, upon the recommendation of the President Pro 

Tempore of the Senate, shall appoint to the Board one member who shall have 

been a resident of and licensed to practice veterinary medicine in this State for 

not less than five years preceding the appointment. The General Assembly, 

upon the recommendation of the Speaker of the House of Representatives, 

shall appoint to the Board one member who shall have been a legal resident of 
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and registered as a veterinary technician in this State for not less than five 
years preceding the appointment. 

In addition to the seven members appointed as provided above, the Com- 
missioner of Agriculture shall biennially appoint to the Board the State 
Veterinarian or another veterinarian from a staff of a North Carolina depart- 
ment or institution. This member shall have been a legal resident of and 
licensed to practice veterinary medicine in North Carolina for not less than five 
years preceding his appointment. 

Every member shall, within 30 days after notice of appointment, appear 
before any person authorized to administer the oath of office and take an oath 
to faithfully discharge the duties of the office. 

(b) No person who has been appointed to the Board shall continue his 
membership on the Board if during the term of his appointment he shall: 

(1) Transfer his legal residence to another state; or 
(2) Own or be employed by any wholesale or jobbing house dealing in 

supplies, equipment, or instruments used or useful in the practice of 
veterinary medicine; or 

(3) Have his license to practice veterinary medicine revoked for any of the 
causes listed in G.S. 90-187.8. 

(c) All members serving on the board on June 30, 1981, shall complete their 
respective terms. The Governor shall appoint the public member not later than 
July 1, 1981. No member appointed to the Board by the Governor, Lieutenant 
Governor, Speaker of the House of Representatives, or General Assembly on or 
after July 1, 1981, shall serve more than two complete consecutive five-year 
terms, except that each member shall serve until his successor is appointed 
and qualifies. 

(d) The appointing authority may remove his appointee for the reasons 
specified in subsection (b) or for any good cause shown and may appoint 
members to fill unexpired terms. (1903, c. 503, s. 2; Rev., s. 5432; C.S., s. 6755; 
LION C090,,8.0; 1913.0c, L106 sal. cal33 ses ll OStec 161 ol 1 O03} aenauie 
ss. 3, 4; 2001-281, ss. 1, 2; 2001-487, s. 104.) 

Editor’s Note. — Session Laws 2001-281, s. 

3, provides: “Notwithstanding the provisions of 
G.S. 90-182(a), as enacted in Section 1 of this 

act, the member appointed by the General 
Assembly, upon the recommendation of the 
Speaker of the House of Representatives, who 
shall have been a legal resident of and regis- 
tered as a veterinary technician in this State 
for not less than five years preceding his or her 

term to commence July 1, 2001, and to expire 
June 30, 2006. The member described in this 

section shall serve the term for which he or she 

was appointed and until his or her successor is 
appointed and qualified.” 

Session Laws 2001-487, s. 104, provides: 

“The prefatory language of Section 2 of S.L. 
2001-281 reads as rewritten: ‘SECTION 2. G.S. 
90-182(c) reads as rewritten.” 

appointment, shall be appointed for a five-year 

§ 90-183. Meeting of Board. 

The Board shall meet at least four times per year at the time and place fixed 
by the Board. Other meetings may be called by the president of the Board by 
giving notice as may be required by rule. A majority of the Board shall 
constitute a quorum. Meetings shall be open and public except that the Board 
may meet in closed session to prepare, approve, administer, or grade exami- 
nations, or to deliberate the qualification of an applicant for license or the 
disposition of a proceeding to discipline a veterinarian. 

At its last meeting of the fiscal year the Board shall organize by electing, for 
the following fiscal year, a president, a vice-president, a secretary-treasurer, 
and such other officers as may be prescribed by rule. Officers of the Board shall 
serve for terms of one year and until a successor is elected, without limitation 
on the number of terms an officer may serve. The president shall serve as 
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chairman of Board meetings. (1903, c. 503, ss. 3, 4, 6, 7; Rev., s. 5433; C.S., s. 
6 96381973.) canlOG es. 1s 1998, oy S00) 81152) 

§ 90-184. Compensation of the Board. 

In addition to such reimbursement for travel and other expenses as is 
normally allowed to State employees, each member of the Board, for each day 
or substantial portion thereof that the member is engaged in the work of the 

Board may receive a per diem allowance, as determined by the Board in 

accordance with G.S. 93B-5. None of the expenses of the Board or of the 

members shall be paid by the State. (1903, c. 503, s. 9; Rev., s. 5434; C.S., s. 

fi ml Oolmc.5po0s. 4 1973.c; 110698: 1; 198 1..c. 167, 5.2: 1991 (Reg. Sess., 

1992) calQll.s. 4; 1993, c. 500; s. 6.) 

§ 90-185. General powers of the Board. 

The Board may: 
(1) Examine and determine the qualifications and fitness of applicants for 

a license to practice veterinary medicine in the State. 

(2) Issue, renew, deny, suspend, or revoke licenses and limited veterinary 

licenses, and issue, deny, or revoke temporary permits to practice 

veterinary medicine in the State or otherwise discipline veterinarians 

consistent with the provisions of Chapter 150B of the General 

Statutes and of this Article and the rules adopted under this Article. 

(3) Conduct investigations for the purpose of discovering violations of this 

Article or grounds for disciplining veterinarians. 

(4) Employ full-time or part-time personnel — professional, clerical, or 

special — necessary to effectuate the provisions of this Article, 

purchase or rent necessary office space, equipment, and supplies, and 

purchase liability or other insurance to cover the activities of the 

Board, its operations, or its employees. 
(5) Appoint from its own membership one or more members to act as 

representatives of the Board at any meeting within or without the 

State where such representation is deemed desirable. 

(6) Adopt, amend, or repeal all rules necessary for its government and all 

regulations necessary to carry into effect the provisions of this Article, 

including the establishment and publication of standards of profes- 

sional conduct for the practice of veterinary medicine. 

The powers enumerated above are granted for the purpose of enabling the 

Board effectively to supervise the practice of veterinary medicine and are to be 

construed liberally to accomplish this objective. (1973, c. 1106, s. 1; c. 1331, s. 

pelo oie G7so 01951 00820, oH t,1993,.c) 500, s.7.) 

§ 90-186. Special powers of the Board. 

In addition to the powers set forth in G.S. 90-185 above, the Board may: 

(1) Fix minimum standards for continuing veterinary medical education 

for veterinarians and technicians, which shall be a condition prece- 

dent to the renewal of a veterinary license, limited license, veterinary 

faculty certificate, zoo veterinary certificate, or veterinary technician 

registration, respectively, under this Article; 

(2) Inspect any hospitals, clinics, mobile units or other facilities used by 

any practicing veterinarian, either by a member of the Board or its 

authorized representatives, for the purpose of reporting the results of 

the inspection to the Board on a form prescribed by the Board and 

seeking disciplinary action for violations of health, sanitary, and 
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medical waste disposal rules of the Board affecting the practice of 
veterinary medicine, or violations of rules of any county, state, or 
federal department or agency having jurisdiction in these areas of 
health, sanitation, and medical waste disposal that relate to or affect 
the practice of veterinary medicine; 

(3) Upon complaint or information received by the Board, prohibit 
through summary emergency order of the Board, prior to a hearing, 
the operation of any veterinary practice facility that the Board 
determines is endangering, or may endanger, the public health or 
safety or the welfare and safety of animals, and suspend the license of 
the veterinarian operating the veterinary practice facility, provided 
that upon the issuance of any summary emergency order, the Board 
shall initiate, within 10 days, a notice of hearing under the adminis- 
trative rules issued pursuant to this Article and Chapter 150B of the 
General Statutes for an administrative hearing on the alleged viola- 
tion; 

(4) Provide special registration for “veterinary technicians,” “veterinary 
student interns” and “veterinary student preceptees” and adopt rules 
concerning the training, registration and service limits of such assis- 
tants while employed by and acting under the supervision and 
responsibility of veterinarians. The Board has exclusive jurisdiction 
in determining eligibility and qualification requirements for these 
assistants. Renewals of registrations for veterinary technicians shall 
be required at least every 24 months, provided that the certificate of 
registration for the veterinary technician is otherwise eligible for 
renewal; 

(5) Provide, pursuant to administrative rules, requirements for the inac- 
tive status of licenses and limited veterinary licenses; 

(6) Set and require fees pursuant to administrative rule for the following: 
a. Issuance or renewal of a certificate of registration for a professional 

corporation, in an amount not to exceed one hundred fifty dollars 
($150.00). 

b. Administering a North Carolina license examination, in an 
amount not to exceed two hundred fifty dollars ($250.00). 

c. Securing and administering national examinations, including the 
National Board Examination or the Clinical Competency Test, in 
amounts directly related to the costs to the Board. 

. Inspection of a veterinary practice facility in an amount not to 
exceed seventy-five dollars ($75.00). 

. Issuance or renewal of a license or a limited license in an amount 
not to exceed one hundred fifty dollars ($150.00). 

f. Issuance or renewal of a veterinary faculty certificate, in an amount 
not to exceed one hundred fifty dollars ($150.00). 

g. Issuance or renewal of a zoo veterinary certificate, in an amount 
not to exceed one hundred fifty dollars ($150.00). 

h. Reinstatement of an expired license, a limited license, a veterinary 
faculty certificate, a zoo veterinary certificate, a veterinary tech- 
nician registration, or a professional corporation registration in 
an amount not to exceed one hundred dollars ($100.00). 

Issuance or renewal of a veterinary technician registration, in an 
amount not to exceed fifty dollars ($50.00). 

. Issuance of a veterinary student intern registration, in an amount 
not to exceed twenty-five dollars ($25.00). 

k. Issuance of a veterinary student preceptee registration, in an 
amount not to exceed twenty-five dollars ($25.00). 

/. Late fee for renewal of a license, a limited license, a veterinary 
technician registration, a veterinary faculty certificate, a zoo 
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veterinary certificate, or a professional corporation registration, 
in an amount not to exceed fifty dollars ($50.00). 

m. Issuance of a temporary permit to practice veterinary medicine in 
an amount not to exceed one hundred fifty dollars ($150.00). 

n. Providing copies, upon request, of Board publications, rosters, or 
other materials available for distribution from the Board, in an 
amount determined by the Board that is reasonably related to the 
costs of providing those copies. 

The fees set under this subdivision for the renewal of a license, a 
limited license, a registration, or a certificate apply to each year of the 
renewal period. 

(7) Pursuant to administrative rule, to assess and recover against persons 
holding licenses, limited licenses, temporary permits, or any certifi- 
cates issued by the Board, costs reasonably incurred by the Board in 
the investigation, prosecution, hearing, or other administrative action 
of the Board in final decisions or orders where those persons are found 
to have violated the Veterinary Practice Act or administrative rules of 
the Board issued pursuant to the Act; provided, that all costs shall be 
the property of the Board. (1973, c. 1106, s. 1; 1981, c. 767, s. 4; 1987, 
ems2ias: 1: 1993¢..500, sx8.) 

§ 90-187. Application for license; qualifications. 

(a) Any person desiring a license to practice veterinary medicine in this 
State shall make written application to the Board. 

(b) The application shall show that the applicant is a graduate of an 

accredited veterinary school, a person of good moral character, and such other 

information and proof as the Board may require by rule. The Board may 

receive applications from senior students at accredited veterinary schools but 

an application is not complete until the applicant furnishes proof of graduation 

and such other information required by this Article and Board rules. The 

application shall be accompanied by a fee in the amount established and 

published by the Board. 
(c) An application from a graduate of a nonaccredited college of veterinary 

medicine outside the United States and Canada may not be considered by the 

Board until the applicant furnishes satisfactory proof of graduation from a 

college of veterinary medicine and of successful completion of the certification 

program developed and administered by the Educational Commission for 

Foreign Veterinary Graduates of the American Veterinary Medical Association, 

which certification program shall include examinations with respect to clinical 

proficiency and comprehension of and ability to communicate in the English 

language. 
(d) If the Board determines that the applicant possesses the proper quali- 

fications, it may admit the applicant to the next examination, or if the 

applicant is eligible for a license without examination under G.S. 90-187.3; the 

Board may grant the applicant a license. (1903, c. 503, ss. 3, 5, 8; Rey. 6.04009: 

C.S., s. 6758; 1951, c. 749; 1961, c. 353, s. 5; 1973, c. 1106, s. 1; 1981, c. 767, ss. 

Oeil oo3s..c. 500) 6.9.) 

§ 90-187.1. Examinations. 

The Board shall hold at least one examination during each year and may 

hold such additional examinations as may appear necessary. The executive 

director shall give public notice of the time and place for each examination at 

least 90 days in advance of the date set for the examination. A person desiring 

to take an examination shall make application at least 60 days before the date 
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of the examination. The Board shall determine the passing score for the 
successful completion of an examination. 

After each examination the executive director shall notify each examinee of 
the result of the examination. The Board shall issue licenses to the persons 
successfully completing the requirements for licensure required by this Article 
and-by Board rulex@l903; c.503, ssi 3, on; KRev..s.5435;, Cross, 67007 oom 
Ge 14971961 era bos oO 70; Cea 0G Ss) LOO Sacer o00 scr) 

§ 90-187.2. Status of persons previously licensed. 

Any person holding a valid license to practice veterinary medicine in this 
State on July 1, 1974, shall be recognized as a licensed veterinarian and shall 
be entitled to retain this status so long as he complies with the provisions of 
this Article, and Board rules adopted pursuant thereto. (1973, c. 1106, s. 1.) 

§ 90-187.3. Applicants licensed in other states. 

(a) The Board may issue a license without written examination, other than 
the written North Carolina license examination, to applicants already licensed 
in another state provided the applicant presents evidence satisfactory to the 
Board that: 

(1) The applicant is currently an active, competent practitioner in good 
standing. 

(2) The applicant has practiced at least three of the five years immedi- 
ately preceding filing the application. 

(3) The applicant currently holds an active license in another state. 
(4) There is no disciplinary proceeding or unresolved complaint pending 

against the applicant at the time a license is to be issued by this State. 
(4a) Any disciplinary actions taken against the applicant or his or her 

license by the other state in which he or she is licensed will not affect 
the applicant’s competency to practice veterinary medicine as pro- 
vided in this Article or any rules adopted by the Board. 

(5) The licensure requirements in the other state are substantially 
equivalent to those required by this State. 

(6) The applicant has achieved a passing score on the written North 
Carolina license examination. 

(al) Expired. 
(b) The Board may issue a license without a written examination, other 

than the written North Carolina license examination, to an applicant who 
meets the requirements of G.S. 90-187(c). 

(c) The Board may at its discretion orally or practically examine any person 
qualifying for licensure under this section, by administering a nationally 
recognized clinical competency test as well as the North Carolina license 
examination. 

(d) The Board may issue a limited license to practice veterinary medicine to 
an applicant who is not otherwise eligible for a license to practice veterinary 
medicine under this Article, without examination, if the applicant meets the 
criteria established in subdivisions (1) through (6) of subsection (a) of this 
section. (1959>¢, (44; 1973,.c. 1106, s. 1; 1981) c, 767, s. 7; 1993, c 500" sai 
ODO -=20 35 ssa ce) 

Editor’s Note. — Session Laws 1999-203, s. 

3, provided that subsection (al), as added by s. 
2, would expire July 1, 2001. 
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§ 90-187.4. Temporary permit. 

(a) The Board may issue, without examination, a temporary permit to 
practice veterinary medicine in this State: 

(1) Toa qualified applicant for hcense pending examination, provided that 
such temporary permit shall expire the day after the notice of results 
of the first examination given after the permit is issued. 

(2) To a nonresident veterinarian validly licensed in another state, 
territory, or district of the United States or a foreign country, provided 
that such temporary permit shall be issued for a period of no more 
than 60 days. 

(3) Temporary permits, as provided in (1) and (2) above, may contain any 
restrictions as to time, place, or supervision, that the Board deems 
appropriate. The State Veterinarian shall be notified as to the 
issuance of all temporary permits. 

(b) A temporary permit may be summarily revoked by majority vote of the 
Board without a hearing. (1908, c. 503, ss. 3, 5, 8; Rev., s. 5435; C.S., s. 6758; 
i) cin Ore 9615 "c, 053)'s).5; 1973, c) 11.06,.s, 1; 1993,-c.. 500; 8) 12:) 

§ 90-187.5. License renewal. 

All licenses and limited licenses shall expire annually or biennially, as 
determined by the Board, on December 31 but may be renewed by application 
to the Board and payment of the renewal fee established and published by the 
Board. The executive director shall issue a new certificate of registration to all 
persons registering under this Article. Failure to apply for renewal within 60 
days after expiration shall result in automatic revocation of the license or 
limited license and any person who shall practice veterinary medicine after 
such revocation shall be practicing in violation of this Article. Provided, that 
any person may renew an expired license or limited license at any time within 
two years following its expiration upon application and compliance with Board 
requirements and the payment of all applicable fees in amounts allowed by 
this Article or administrative rule of the Board; and further provided, that the 
applicant is otherwise eligible under this Article or administrative rules of the 
Board to have the license renewed. (1961, c. 353, s. 6; 19738, c. 1106, s. 1; 1998, 
e? p00; s:13;) 

§ 90-187.6. Veterinary technicians and veterinary employ- 
ees. 

99 66 (a) “Veterinary technicians,” “veterinary student interns,” and “veterinary 
student preceptees,” before performing any services otherwise prohibited to 
persons not licensed or registered under this Article, shall be approved by and 
registered with the Board. The Board shall be responsible for all matters 
pertaining to the qualifications, registration, discipline, and revocation of 
registration of these persons, under this Article and rules issued by the Board. 

(b) The services of a technician, intern, preceptee, or other veterinary 

employee shall be limited to services under the direction and supervision of a 

veterinarian. This employee shall receive no fee or compensation of any kind 

for services other than any salary or compensation paid to the employee by the 

veterinarian or veterinary facility by which the employee is employed. The 

employee may participate in the operation of a branch office, clinic, or allied 

establishment only to the extent allowable under and as defined by this Article 

or by rules issued by the Board. 
(c) An employee under the supervision of a veterinarian may perform such 

duties as are required in the physical care of animals and in carrying out 
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medical orders as prescribed by the veterinarian, requiring an understanding 
of animal science but not requiring the professional services as set forth in G.S. 
90-181(6)a. In addition, a veterinary technician may assist veterinarians in 
diagnosis, laboratory analysis, anesthesia, and surgical procedures. Neither 
the employee nor the veterinary technician may perform any act producing an 
irreversible change in the animal. An employee, other than a veterinary 
technician, intern, or preceptee, may, under the direct supervision of a 
veterinarian, perform duties including collection of specimen; testing for 
intestinal parasites; collecting blood; testing for heartworms and conducting 
other laboratory tests; taking radiographs; and cleaning and polishing teeth, 
provided that the employee has had sufficient on-the-job training by a 
veterinarian to perform these specified duties in a competent manner. It shall 
be the responsibility of the veterinarian supervising the employee to ascertain 
that the employee performs these specified duties assigned to the employee in 
a competent manner. These specified duties shall be performed under the 
direct supervision of the veterinarian in charge of administering care to the 
patient. 

(d) Veterinary student interns, in addition to all of the services permitted to 
veterinary technicians, may, under the direct personal supervision of a 
veterinarian, perform surgery and administer therapeutic or prophylactic 
drugs. 

(e) Veterinary student preceptees, in addition to all of the services permitted 
to veterinary technicians and veterinary student interns, may, upon the 
direction of the employing veterinarian, make ambulatory calls and hospital 
and clinic diagnoses, prescriptions and treatments. 

(f) Any person registered as a veterinary technician, veterinary student 
intern, or veterinary student preceptee, who shall practice veterinary medicine 
except as provided herein, shall be guilty of a Class 1 misdemeanor, and shall 
also be subject to revocation of registration. Any nonregistered veterinary 
employee employed under subsection (c) who practices veterinary medicine 
except as provided under that subsection shall be guilty of a Class 1 misde- 
meanor. 

(¢) Any veterinarian directing or permitting a veterinary technician, intern, 
preceptee or other employee to perform a task or procedure not specifically 
allowed under this Article and the rules of the Board shall be guilty of a Class 
1 misdemeanor, (1973,,c. 1106, s. I; 1981, c. 767, ss. 8-11; 1993, co 500 ;e ia 
ae) sy, (sh ese ep Tes 0h ee 22) 

§ 90-187.7. Abandonment of animals; notice to owner; re- 
lief from liability for disposal; “abandoned” 
defined. 

(a) Any animal placed in the custody of a licensed veterinarian for treat- 
ment, boarding or other care, which shall be unclaimed by its owner or his 
agent for a period of more than 10 days after written notice by registered or 
certified mail, return receipt requested, to the owner or his agent at his last 
known address, shall be deemed to be abandoned and may be turned over to 
the nearest humane society, or dog pound or disposed of as such custodian may 
deem proper. 

(b) The giving of notice to the owner, or the agent of the owner, of such 
animal by the licensed veterinarian, as provided in subsection (a) of this 
section, shall relieve the licensed veterinarian and any custodian to whom such 
animal may be given of any further liability for disposal. 

(c) For the purpose of this Article the term “abandoned” shall mean to 
forsake entirely, or to neglect or refuse to provide or perform the legal 
obligations for care and support of an animal by its owner, or his agent. Such 
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abandonment shall constitute the relinquishment of all rights and claims by 
the owner to such animal. (1973, c. 1106, s. 1.) 

§ 90-187.8. Discipline of licensees. 

(a) Upon complaint or information, and within the Board’s discretion, the 
Board may revoke or suspend a license issued under this Article, may 
otherwise discipline a person licensed under this Article, or may deny a license 
required by this Article in accordance with the provisions of this Article, Board 
rules, and Chapter 150B of the General Statutes. As used in this section, the 
word “license” includes a license, a limited license, a veterinary faculty 
certificate, a zoo veterinary certificate, and a registration of a veterinary 
technician, a veterinary student intern, and a veterinary student preceptee. 

(b) The Board may impose and collect from a licensee a civil monetary 
penalty of up to five thousand dollars ($5,000) for each violation of this Article 
or a rule adopted under this Article. The clear proceeds of these civil penalties 
shall be remitted to the Civil Penalty and Forfeiture Fund in accordance with 
Gos. N15C-457.2. 

The amount of the civil penalty, up to the maximum, shall be determined 
upon a finding of one or more of the following factors: 

(1) The degree and extent of harm to the public health or to the health of 
the animal under the licensee’s care. 

(2) The duration and gravity of the violation. 
(3) Whether the violation was committed willfully or intentionally or 

reflects a continuing pattern. 
(4) Whether the violation involved elements of fraud or deception either to 

the client or to the Board, or both. 
(5) The prior disciplinary record with the Board of the licensee. 
(6) Whether and the extent to which the licensee profited by the violation. 

(c) Grounds for disciplinary action shall include but not be limited to the 
following: 

(1) The employment of fraud, misrepresentation, or deception in obtain- 
ing a license. 

(2) An adjudication of insanity or incompetency. 
(3) The impairment of a person holding a license issued by the Board, 

when the impairment is caused by that person’s use of alcohol, drugs, 
or controlled substances, and the impairment interferes with that 
person’s ability to practice within the scope of the license with 
reasonable skill and safety and in a manner not harmful to the public 
or to animals under the person’s care. 

(4) The use of advertising or solicitation which is false, misleading, or 
deceptive. 

(5) Conviction of a felony or other public offense involving moral turpi- 
tude. 

(6) Incompetence, gross negligence, or other malpractice in the practice of 
veterinary medicine. 

(7) Having professional association with or knowingly employing any 
person practicing veterinary medicine unlawfully. 

(8) Fraud or dishonesty in the application or reporting of any test for 
disease in animals. 

(9) Failure to keep veterinary premises and equipment in a clean and 
sanitary condition, violating an administrative rule of the Board 
concerning the minimum sanitary requirements of veterinary hospi- 
tals, veterinary clinics, or other practice facilities, or violating other 
State or federal statutes, rules, or regulations concerning the disposal 
of medical waste. 
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(10) Failure to report, as required by the laws and regulations of the 
State, or making false report of, any contagious or infectious disease. 

(11) Dishonesty or gross negligence in the inspection of foodstuffs or the 
issuance of health or inspection certificates. 

(12) Conviction of a criminal offense involving cruelty to animals or the 
act of cruelty to animals. 

(13) Revocation of a license to practice veterinary medicine by another 
state, territory or district of the United States only if the grounds for 
revocation in the other jurisdiction would also result in revocation of 
the practitioner’s license in this State. 

(14) Unprofessional conduct as defined in regulations adopted by the 
Board. 

(15) Conviction of a federal or state criminal offense involving the illegal 
use, prescription, sale, or handling of controlled substances, other 
drugs, or medicines. 

(16) The illegal use, dispensing, prescription, sale, or handling of con- 
trolled substances or other drugs and medicines. 

(17) Failure to comply with regulations of the United States Food and 
Drug Administration regarding biologics, controlled substances, 
drugs, or medicines. 

(18) Selling, dispensing, prescribing, or allowing the sale, dispensing, or 
prescription of biologics, controlled substances, drugs, or medicines 
without a veterinarian-client-patient relationship with respect to the 
sale, dispensing, or prescription. 

(19) Acts or behavior constituting fraud, dishonesty, or misrepresentation 
in dealing with the Board or in the veterinarian-client-patient rela- 
tionship. (1903, c.503;s, 10; Rev., s:5436; C)5.s. 6759. 1953 7"c 0am 
6.162 1961 venso3ncel LOT3Nc. L0G cs. ls cel ools 2 io oteme ann nee 
ss. 12, 13: 1987. ¢ 827. s..12-1993. c2500)s. 15; 19982715 cel Ge 

§ 90-187.9. Reinstatement. 

Any person whose license is suspended or revoked may, at the discretion of 
the Board, be relicensed or reinstated at any time without an examination by 
majority vote of the Board on written application made to the Board showing 
are justifying relicensing or reinstatement. (1961, c. 353, s. 8; 1973, c. 1106, 
speed ts 

§ 90-187.10. Necessity for license; certain practices ex- 
empted. 

No person shall engage in the practice of veterinary medicine or own all or 
part interest in a veterinary medical practice in this State or attempt to do so 
without having first appled for and obtained a license for such purpose from 
the North Carolina Veterinary Medical Board, or without having first obtained 
from said Board a certificate of renewal of license for the calendar year in 
which such person proposes to practice and until he shall have been first 
licensed and registered for such practice in the manner provided in this Article 
and the rules and regulations of the said Board. 

Nothing in this Article shall be construed to prohibit: 
(1) Any person or his employee from administering to animals, the title to 

which is vested in himself, except when said title is so vested for the 
purpose of circumventing the provisions of this Article; 

(2) Any person who is a regular student or instructor in a legally 
chartered college from the performance of those duties and actions 
assigned as his responsibility in teaching or research; 
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(3) Any veterinarian not licensed by the Board who is a member of the 
armed forces of the United States or who is an employee of the United 
States Department of Agriculture, the United States Public Health 
Service or other federal agency, or the State of North Carolina, or 
political subdivision thereof, from performing official duties while so 
commissioned or employed; 

(4) Any person from such practices as permitted under the provisions of 
G.S. 90-185, House Bill 659, Chapter 17, Public Laws 1937, or House 
Bill 358, Chapter 5, Private Laws 1941; 

(5) Any person from dehorning or castrating male food animals; 
(6) Any person from providing for or assisting in the practice of artificial 

insemination; 
(7) Any physician licensed to practice medicine in this State, or his 

assistant, while engaged in medical research; 
(8) Any certified rabies vaccinator appointed, certified and acting within 

the provisions of G.S. 130A-186; 
(9) Any veterinarian licensed to practice in another state from examining 

livestock or acting as a consultant in North Carolina, provided he is 
directly supervised by a veterinarian licensed by the Board who must, 
at or prior to the first instance of consulting, notify the Board, in 
writing, that he is supervising the consulting veterinarian, give the 
Board the name, address, and licensure status of the consulting 
veterinarian, and also verify to the Board that the supervising 
veterinarian assumes responsibility for the professional acts of the 
consulting veterinarian; and provided further, that the consultation 
by the veterinarian in North Carolina does not exceed 10 days or parts 
thereof per year, and further that all infectious or contagious diseases 
diagnosed are reported to the State Veterinarian within 48 hours; or 

(10) Any person employed by the North Carolina Department of Agricul- 
ture and Consumer Services as a livestock inspector or by the U.S. 
Department of Agriculture as an animal health technician from 
performing regular duties assigned to him or her during the course 
and scope of that person’s employment. (1903, c. 503, s. 12; Rev., s. 
BA oe is 706) 01 9614Ci005, 650919 75,.c. 1106, S, 1-963 ceo 
eaeie 3 ic. 500.6.016;91995. c.509, 6, 43: 1997-261.s. 11.) 

Legal Periodicals. — For comment on the _ health care providers, see 1 Campbell L. Rev. 
statutory standard of care for North Carolina 111 (1979). 

§ 90-187.11. Partnership, corporate, or sole proprietor- 
ship practice. 

A veterinary medical practice may be conducted as a sole proprietorship, by 
a partnership, or by a duly registered professional corporation. 
Whenever the practice of veterinary medicine is carried on by a partnership, 

all partners must be licensed. 
It shall be unlawful for any corporation to practice or offer to practice 

veterinary medicine as defined in this Article, except as provided for in 
Chapter 55B of the General Statutes of North Carolina. (1961, c. 353, s. 8; 
toe ec l0G.s, 1 1993, c. 500,s, 17.) 

§ 90-187.12. Unauthorized practice; penalty. 

If any person shall . an . 
(1) Practice or attempt to practice veterinary medicine in this State 

without first having obtained a license or temporary permit from the 
Board; or 
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(2) Practice veterinary medicine without the renewal of his license, as 
provided in G.S. 90-187.5; or 

(3) Practice or attempt to practice veterinary medicine while his license is 
revoked, or suspended, or when a certificate of license has been 
refused; or 

(4) Violate any of the provisions of this Article, 
said person shall be guilty of a Class 1 misdemeanor. Each act of such unlawful 
practice shall constitute a distinct and separate offense. (1913, c. 129, s. 2; C.S., 
5. 6762: 1961. c, 353, s.. 10: ¢, (56; 1978, caul0G: S34 a1093cro59, SuOjO ae 
Px.s0ese enc Ac) 

§ 90-187.13. Injunctions. 

The Board may appear in its own name in the superior courts in an action for 
injunctive relief to prevent violation of this Article and the superior courts 
shall have power to grant such injunctions regardless of whether criminal 
prosecution has been or may be instituted as a result of such violations. Actions 
under this section shall be commenced in the superior court district or set of 
districts as defined in G.S. 7A-41.1 in which the respondent resides or has his 
principal place of business or in which the alleged acts occurred. (1981, c. 767, 
s. 14: 1987 (Reg. Sess., 1988), c. 1037, s: 102.) 

§ 90-187.14. Veterinary faculty certificates and zoo veterl- 
nary certificates. 

(a) The Board may, upon application, issue veterinary faculty certificates in 
lieu of a license that otherwise would be required by this Article. 

(b) The Board may, upon application, issue zoo veterinary certificates in lieu 
of a license that otherwise would be required by this Article, to veterinarians 
employed by the North Carolina State Zoo. 

(c) The Board shall determine by administrative rule the application 
procedure, fees, criteria for the issuance, continuing education, renewal, 
suspension or revocation, and the scope of practice under the veterinary 
faculty certificate or the zoo veterinary certificate. There shall be an annual 
renewal of each certificate and all persons holding these certificates shall be 
subject to the jurisdiction of the Board in all respects under this Article. (1993, 
e-500%s. lee) 

§ 90-187.15. Board agreement for programs for impaired 
veterinary personnel. 

(a) The Board may enter into agreements with organizations that have 
developed programs for impaired veterinary personnel. Activities to be covered 
by these agreements may include investigation, review, and evaluation of 
records, reports, complaints, litigation, and other information about the 
practices or the practice patterns of veterinary personnel licensed or registered 
by the Board as these matters may relate to impaired veterinary personnel. 
Organizations having programs for impaired veterinary personnel may in- 
clude a statewide supervisory committee or various regional or local compo- 
nents or subgroups. 

(b) Agreements authorized under this section shall include provisions for 
the impaired veterinary personnel organizations to: (i) receive relevant infor- 
mation from the Board and other sources; (i) conduct any investigation, 
review, or evaluation in an expeditious manner; (111) provide assurance of 
confidentiality of nonpublic information and of the process; (iv) make reports of 
investigations and evaluations to the Board; and (v) implement any other 
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related activities for operating and promoting a coordinated and effective 
process. The agreement shall include provisions assuring basic due process for 
veterinary personnel who become involved. 

(c) Organizations entering into agreements with the Board shall establish 
and maintain a program for impaired veterinary personnel licensed or regis- 
tered by the Board for the purpose of identifying, reviewing, and evaluating the 
ability of those veterinarians or veterinary technicians to function as veteri- 
narians or veterinary technicians and provide programs for treatment and 
rehabilitation. The Board may provide funds for the administration of these 
impaired veterinary personnel peer review programs. The Board may adopt 
rules pursuant to Chapter 150B of the General Statutes to apply to the 
operation of impaired veterinary personnel programs, with provisions for: (i) 
definitions of impairment; (ii) guidelines for program elements; (iii) procedures 
for receipt and use of information of suspected impairment; (iv) procedures for 
intervention and referral; (v) arrangements for monitoring treatment, reha- 
bilitation, posttreatment support, and performance; (vi) reports of individual 
cases to the Board; (vii) periodic reporting of statistical information; (vi11) 
assurance of confidentiality of nonpublic information and of the process; and 
(ix) other necessary measures. 

(d) Upon investigation and review of a veterinarian licensed by the Board or 
a veterinary technician registered with the Board, or upon receipt of a 
complaint or other information, an impaired veterinary personnel organization 
that enters into an agreement with the Board shall report to the Board 
detailed information about any veterinarian licensed or veterinary technician 
registered by the Board if: 

(1) The veterinarian or veterinary technician constitutes an imminent 
danger to the public, to patients, or to himself or herself. 

(2) The veterinarian or veterinary technician refuses to cooperate with 
the program, refuses to submit to treatment, or is still impaired after 
treatment and exhibits professional incompetence. 

(3) It reasonably appears that there are other grounds for disciplinary 
action. 

(e) Any confidential information or other nonpublic information acquired, 
created, or used in good faith by an impaired veterinary personnel organiza- 
tion or the Board regarding a participant pursuant to this section shall remain 
confidential and shall not be subject to discovery or subpoena in a civil case, 
nor subject to disclosure as a public document by the Board pursuant to 
Chapter 132 of the General Statutes. No person participating in good faith in 
an impaired veterinary personnel program developed under this section shall 
be required in a civil case to disclose any information, including opinions, 
recommendations, or evaluations, acquired or developed solely in the course of 
participating in the program. 

(f) Impaired veterinary personnel activities conducted in good faith pursu- 
ant to any program developed under this section shall not be grounds for civil 
action under the laws of this State, and the activities are deemed to be 
State-directed and sanctioned and shall constitute “State action” for the 
purposes of application of antitrust laws. (2003-139, s. 1.) 

ARTICLE 12. 

Podiatrists. 

§§ 90-188 through 90-202.1: Recodified as §§ 90-202.2 through 90- 
22 As 
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Editor’s Note. — This Article was rewritten 1, 1975, and has been recodified as Article 12A, 

by Session Laws 1975, c. 672, s. 1, effective July G.S. 90-202.2 et seq. 

ARTICLE 12A. 

Podiatrists. 

§ 90-202.2. “Podiatry” defined. 

(a) Podiatry as defined by this Article is the surgical, medical, or mechanical 
treatment of all ailments of the human foot and ankle, and their related soft 
tissue structures to the level of the myotendinous junction. Excluded from the 
definition of podiatry is the amputation of the entire foot, the administration of 
an anesthetic other than local, and the surgical correction of clubfoot of an 
infant two years of age or less. 

(b) Except for procedures for bone spurs and simple soft tissue procedures, 
any surgery on the ankle or on the soft tissue structures related to the ankle, 
any amputations, and any surgical correction of clubfoot shall be performed by 
a podiatrist only in a hospital licensed under Article 5 of Chapter 131E of the 
General Statutes or in a multispecialty ambulatory surgical facility that is not 
a licensed office setting, and that is licensed under Part D of Article 6 of 
Chapter 131E of the General Statutes. Before performing any of the surgeries 
referred to in this subsection in a multispecialty ambulatory surgical facility, 
the podiatrist shall have applied for and been granted privileges to perform 
this surgery in the multispecialty ambulatory surgical facility. The granting of 
these privileges shall be based upon the same criteria for granting hospital 
privileges under G.S. 131E-85. 

(c) The North Carolina Board of Podiatry Examiners shall maintain a list of 
podiatrists qualified to perform the surgeries listed in subsection (b) of this 
section, along with specific information on the surgical training successfully 
completed by each licensee. (1919, c. 78, s. 2; C.S., s. 6763; 1945, c. 126; 1963, 
CallGomce 1OV1 call BO 7 onc, Of 2s le Oo MmCec4 Oe cele, 

Cross References. — As to limited liability 1975, c. 672, s. 1, effective July 1, 1975, and 

companies and their powers, see G.S. 57C-2-01 —_recodified. Where appropriate, the historical 
et seq. citations to the sections of the former Article 

Editor’s Note. — This Article is Article 12 of | have been added to the corresponding sections 
this Chapter as rewritten by Session Laws of the new Article. 

CASE NOTES 

Cited in Whitehurst v. Boehm, 41 N.C. App. Forsyth County Hosp. Auth., 604 F. Supp. 685 
670, 255 S.E.2d 761 (1979); Costin v. Shell, 53 (M.D.N.C. 1985); Cooper v. Forsyth County 
N.C. App. 117, 280 S.E.2d 42 (1981); Cooper v. Hosp. Auth., 789 F.2d 278 (4th Cir. 1986). 

§ 90-202.3. Unlawful to practice unless registered. 

No person shall practice podiatry unless he shall have been first licensed and 
registered so to do in the manner provided in this Article, and if any person 
shall practice podiatry without being duly licensed and registered, as provided 
in this Article, he shall not be allowed to maintain any action to collect any fee 
for such services. Any person who engages in the practice of podiatry unless 
licensed and registered as hereinabove defined, or who attempts to do so, or 
who professes to do so, shall be guilty of a Class 1 misdemeanor. Each act of 
such unlawful practice shall constitute a separate offense. (1919, c. 78, s. 1; 
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(osteo lose bOGos Cerys, 2ab0G7 ec I 21 esr 2319759 cl6r2, sul: 1909S cc: 
ba Oew60 (251994, bx. Sess: cai24, sx 1i4(c),) 

§ 90-202.4. Board of Podiatry Examiners; terms of office; 
powers; duties. 

(a) There shall be established a Board of Podiatry Examiners for the State 
of North Carolina. This Board shall consist of four members appointed by the 
Governor. Three of the members shall be licensed podiatrists who have 
practiced podiatry in North Carolina for not less than seven years immediately 
preceding their election and who are elected and nominated to the Governor as 
hereinafter provided. The other member shall be a person chosen by the 
Governor to represent the public at large. The public member shall not be a 
health care provider nor may he or she be the spouse of a health care provider. 
For purposes of Board membership, “health care provider” means any licensed 
health care professional and any agent or employee of any health care 
institution, health care insurer, health care professional school, or a member of 
any allied health profession. For purposes of this section, a person enrolled in 
a program to prepare him to be a licensed health care professional or an allied 
health professional shall be deemed a health care provider. For purposes of this 
section, any person with significant financial interest in a health service or 
profession is not a public member. 

(b) All Board members serving on June 30, 1981, shall be eligible to 
complete their respective terms. No member appointed to the Board on or after 
July 1, 1981, shall serve more than two complete consecutive three-year terms, 
except that each member shall serve until his successor is chosen and 
qualified. 

(c) Podiatrist members chosen as provided for in subsection (d) shall be 
selected upon the expiration of the respective terms of the members of the 
present Board of Podiatry Examiners. Membership on the Board resulting 
from appointment before July 1, 1981, shall not be considered in determining 
the permissible length of service under subsection (b). The Governor shall 
appoint the public member not later than July 1, 1981. 

(d) The Governor shall appoint podiatrist members of the Board from a list 
provided by the Board of Podiatry Examiners. For each vacancy, the Board 
shall submit at least two names to the Governor. All nominations of podiatrist 
members of the Board shall be conducted by the Board of Podiatry Examiners, 
which is hereby constituted a Board of Podiatry Elections. Every podiatrist 
with a current North Carolina license residing in this State shall be eligible to 
vote in all elections. The list of licensed podiatrists shall constitute the 
registration list for elections. The Board of Podiatry Elections is authorized to 
make rules relative to the conduct of these elections, provided such rules are 
not in conflict with the provisions of this section and provided that notice shall 
be given to all licensed podiatrists residing in North Carolina. All such rules 
shall be adopted subject to the procedures of Chapter 150B of the General 
Statutes of North Carolina. From any decision of the Board of Podiatry 
Elections relative to the conduct of such elections, appeal may be taken to the 
courts in the manner provided by Chapter 150B of the General Statutes. 

(e) Any initial or regular member of the Board may be removed from office 

by the Governor for good cause shown. Any vacancy in the initial or regular 

podiatrist membership of the Board shall be filled for the period of the 

unexpired term by the Governor from a list of at least two names submitted by 

the podiatrist members of the Board. Any vacancy in the public membership of 
the Board shall be filled by the Governor for the unexpired term. 

(f) The Board is authorized to elect its own presiding and other officers. 

(g) The Board, in carrying out its responsibilities, shall have authority to 

employ personnel, full-time or part-time, as shall be determined to be neces- 
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sary in the work of the Board. The Board shall have authority to pay 
compensation to the member of the Board holding the position of secretary- 
treasurer on a basis to be determined by the Board; Provided that in the event 
the positions of secretary and treasurer are not combined but are held by 
different members of the Board, the Board shall have authority to pay 
compensation to the member holding the position of secretary and to the 
member holding the position of treasurer, if the Board so chooses, on a basis to 
be determined by the Board. The Board is required to keep proper and 
complete records with respect to all of its activities, financial and otherwise, 
and shall on or before January 30 of each year submit a written report to the 
Governor and to such other officials and/or agencies as other sections of the 
General Statutes may require, said report covering the activities of the Board 
during the previous calendar year, which report shall include a verified 
financial statement. The Board is authorized to adopt rules and regulations 
governing its proceedings and the practice of podiatry in this State, not 
inconsistent with the provisions of this Article. The Board shall maintain at all 
times an up-to-date list of the names and addresses of each licensed podiatrist 
in North Carolina, which list shall be available for inspection and which shall 
be included in the annual report referred to above. (1919, c. 78, s. 3; C.S., s. 
6765; 196380C 1195, sy 2 196% co 1207 7s) 31975. C. OF 2 6 Oo tem Oe ee 
P1983 4c. 2 iessmle4 al Gout eo aire stele) 

Editor’s Note. — Session Laws 2005-415, s. 

3, provides: “The State licensing boards subject 
to G.S. 90-681 [renumbered as G.S. 90-701], as 
enacted by this act, and the Division of Facility 
Services of the Department of Health and Hu- 
man Services shall report to the 2006 Regular 
Session of the 2005 General Assembly upon its 
convening. The report shall indicate efforts 
made to apprise licensed practitioners and to 
evaluate licensed practitioners’ and licensed 
health care facilities’ compliance with the re- 
quirements of G.S. 90-681 [renumbered as G.S. 
90-701], as enacted by this act.” 

§ 90-202.5. Applicants to be 

Session Laws 2005-415, s. 3, provides: “The 
State licensing boards subject to G.S. 90-681 
[renumbered as G.S. 90-701], as enacted by this 
act, and the Division of Facility Services of the 
Department of Health and Human Services 
shall report to the 2006 Regular Session of the 
2005 General Assembly upon its convening. 
The report shall indicate efforts made to ap- 
prise licensed practitioners and to evaluate 
licensed practitioners’ and licensed health care 
facilities’ compliance with the requirements of 
G.S. 90-681 [renumbered as G.S. 90-701], as 

enacted by this act.” 

examined; examination fee; 
requirements; temporary licenses. 

(a) Any person not heretofore authorized to practice podiatry in this State 
shall file with the Board of Podiatry Examiners an application for examination 
accompanied by a fee not to exceed three hundred fifty dollars ($350.00), 
together with proof that the applicant is of good moral character, and has 
obtained a preliminary education equivalent to four years of instruction in a 
high school and three years of instruction in a college or university approved 
by the American Association of Colleges and Universities. Before taking the 
examination, the applicant must be a graduate of a college of podiatric 
medicine accredited by the National Council on Education of the American 
Podiatry Association. 

Effective January 1, 1992, every applicant, as a prerequisite for licensure 
under this Article, shall complete one year of clinical residency or other 
equivalent postgraduate clinical program approved by the North Carolina 
Board of Podiatry Examiners and, before taking the North Carolina podiatry 
licensure examination, shall present evidence to the Board that he has passed 
the National Board Examination. 
Any person licensed to practice podiatry on or before January 1, 1992, who 

is actively involved in a postgraduate clinical program approved by the Board 
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shall be permitted to practice podiatry in the approved program pending its 
completion. 

(b) Effective January 1, 1992, the Board may issue a temporary license to 
practice podiatry to any applicant for licensure, for a period and under 
conditions established by the Board, while the person resides in North 
Carolina and is participating in a clinical residency or other equivalent 
postgraduate clinical program approved by the Board. A temporary license is 
valid only while the licensee is actively participating in the program and may 
not be extended beyond the determined length of training set by the Board. 
Pe aoatoreys: G5: S501661963 1c, 1195.85.12: 1967,.c..1217 . 4: 1975, 
CEO t. Meo mibeLOONI C0096. 2, LIGo Cu Ads Gn lIO9.c, 214; 1991. ¢.457., Ss: 1.) 

CASE NOTES 

Educational Requirements Not Compa- _ gery. The educational requirements for a podi- 
rable with Those of Medicine. — The prac- atrist are less demanding than those for 
tice of podiatry is a narrowly restricted one. physicians and surgeons. Whitehurst v. Boehm, 
This allied health profession is not at allcom- 41 N.C. App. 670, 255 S.E.2d 761 (1979). 
parable with the practice of medicine and sur- 

§ 90-202.6. Examinations; subjects; certificates. 

(a) The Board of Podiatry Examiners shall hold at least one examination 
annually for the purpose of examining applicants under this Article. The 
examination shall be at such time and place as the Board may see fit. The 
Board may make such rules and regulations as it may deem necessary to 
conduct its examinations and meetings. It shall provide, preserve and keep a 
complete record of all its transactions. Examinations for registration under 
this Article shall be in the English language and shall be written, oral, or 
clinical, or a combination of written, oral or clinical, as the Board may 
determine, and may include the following subjects: anatomy, physiology, 
bacteriology, chemistry, dermatology, podiatry, surgery, materia medica, phar- 
macology and pathology. No applicant shall be granted a license certificate by 
the Board unless he obtains a general average of 75 or over, and not less than 
fifty percent (50%) in any one subject. After such examination the Board shall 
without unnecessary delay, act on same and issue license certificates to the 
successful candidates signed by each member of the Board; and the Board of 
Podiatry Examiners shall report annually to each licensed podiatrist in the 
State of North Carolina. 

(b) The Board may waive the administration of a written examination 
prepared by it for all initial applicants who have successfully completed the 
National Board of Podiatry Examination. The Board may administer to such 
applicants and require them to complete successfully an examination to test 
clinical competency in the practice of podiatry. 

(c) Any applicant who fails to pass his examination shall within one year be 
entitled to reexamination upon the payment of an amount not to exceed three 
hundred fifty dollars ($350.00), but not more than two reexaminations shall be 
allowed any one applicant prior to filing a new application. Should he fail to 
pass his third examination, he shall file a new application before he can again 
bereemined. (1919:¢. 78, s. 42 C.Ss s. 6767;-1963, ec; 1195; s. 2; 1967, ¢. 1217, 
Poy 5c 161 2080 1919815 C659) ss. 384: 1983.6. 217,58. 6; 199102457, s. 2.) 

§ 90-202.7. Applicants licensed in other states. 

If an applicant for licensure is already licensed in another state to practice 
podiatry, the Board shall issue a license to practice podiatry to the applicant 
upon evidence that: 
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(1) The applicant is currently an active, competent practitioner in good 

standing; and 
(2) The applicant has practiced at least five years immediately preceding 

his or her application with at least three of those five years being in a 

state that grants similar reciprocity to North Carolina podiatrists; 

and 
(3) The applicant currently holds a valid license in another state; and 

(4) No disciplinary proceeding or unresolved complaint is pending any- 

where at the time a license is to be issued by this State; and 

(5) The licensure requirements in the other state are equivalent to or 

higher than those required by this State, and the licensure require- 

ments of that other state grant similar reciprocity to podiatrists 

licensed in North Carolina. 

Any license issued upon the application of any podiatrist from any other 

state shall be subject to all of the provisions of this Article with reference to the 

license issued by the North Carolina State Board of Podiatry Examiners upon 

examination of applicants, and the rights and privileges to practice the 

profession of podiatry under any license so issued shall be subject to the same 

duties, obligations, restrictions and conditions as imposed by this Article on 

podiatrists originally examined by the North Carolina State Board of Podiatry 

Examiners, (hO1Onc (8.1) 6 Oto e 0700, 19077 by nemo} 19°45: CAGT ES. 

1. 1981, c. 659, s..5; 1983,.c. 217.3. 7, 1991 tc. 45 75823) 

§ 90-202.8. Revocation of certificate; grounds for; suspen- 

sion of certificate. 

(a) The North Carolina State Board of Podiatry Examiners, in accordance 

with Chapter 150B (Administrative Procedure Act) of the General Statutes, 

shall have the power and authority to: () refuse to issue a license to practice 

podiatry; (ii) refuse to issue a certificate of renewal of a license to practice 

podiatry; (iii) revoke or suspend a license to practice podiatry; and (iv) invoke 

such other disciplinary measures, censure, or probative terms against a 

licensee as it deems fit and proper; in any instance or instances in which the 

Board is satisfied that such applicant or licensee: 

(1) Has engaged in any act or acts of fraud, deceit or misrepresentation in 

obtaining or attempting to obtain a license or the renewal thereof; 

(2) Is a chronic or persistent user of alcohol intoxicants or habit-forming 

drugs or narcotics to the extent that the same impairs his ability to 

practice podiatry; 

(3) Has been convicted of any of the criminal provisions of this Article or 

has entered a plea of guilty or nolo contendere to any charge or 

charges arising therefrom; 
(4) Has been convicted of or entered a plea of guilty or nolo contendere to 

any felony charge or to any misdemeanor charge involving moral 

turpitude; 
(5) Has been convicted of or entered a plea of guilty or nolo contendere to 

ny charge of violation of any state or federal narcotic or barbiturate 

aw; 
(6) Has engaged in any act or practice violative of any of the provisions of 

this Article or violative of any of the rules and regulations promul- 

gated and adopted by the Board, or has aided, abetted or assisted any 

other person or entity in the violation of the same; 

(7) Is mentally, emotionally, or physically unfit to practice podiatry or 1s 

afflicted with such a physical or mental disability as to be deemed 

dangerous to the health and welfare of his patients. An adjudication of 

mental incompetency in a court of competent jurisdiction or a deter- 
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mination thereof by other lawful means shall be conclusive proof of 
unfitness to practice podiatry unless or until such person shall have 
been subsequently lawfully declared to be mentally competent; 

(8) Has advertised services in a false, deceptive, or misleading manner; 
(9) Has permitted the use of his name, diploma or license by another 

person either in the illegal practice of podiatry or in attempting to 
fraudulently obtain a license to practice podiatry; 

(10) Has engaged in such immoral conduct as to discredit the podiatry 
profession; 

(11) Has obtained or collected or attempted to obtain or collect any fee 
through fraud, misrepresentation, or deceit; 

(12) Has been negligent in the practice of podiatry; 
(13) Is not professionally competent in the practice of podiatry; 
(14) Has practiced any fraud, deceit or misrepresentation upon the public 

or upon any individual in an effort to acquire or retain any patient or 
patients; 

(15) Has made fraudulent or misleading statements pertaining to his 
skill, knowledge, or method of treatment or practice; 

(16) Has committed any fraudulent or misleading acts in the practice of 
podiatry; 

(17), (18) Repealed by Session Laws 1981, c. 659, s. 7. 
(19) Has wrongfully or fraudulently or falsely held himself out to be or 

represented himself to be qualified as a specialist in any branch of 
podiatry; 

(20) Has persistently maintained, in the practice of podiatry, unsanitary 
offices, practices, or techniques; 

(21) Is a menace to the public health by reason of having a serious 
communicable disease; 

(22) Has distributed or caused to be distributed any intoxicant, drug, or 
narcotic for any other than a lawful purpose; or 

(23) Has engaged in any unprofessional conduct as the same may be, from 
time to time, defined by the rules and regulations of the Board. 

(al) The Board shall establish a grievance committee to receive complaints 
concerning a practitioner’s business or professional practices. The committee 
shall consider all complaints and determine whether there is probable cause. 
After its review, the committee may dismiss any complaint when it appears 
that probable cause of a violation cannot be established. Complaints which are 
not dismissed shall be referred to the Board. 

(b) If any person engages in or attempts to engage in the practice of podiatry 
while his license is suspended, his license to practice podiatry in the State of 
North Carolina may be permanently revoked. 

(c) Action of the Board shall be subject to judicial review as provided by 
Chapter 150B (Administrative Procedure Act). (1919, c. 78, ss. 12, 13; C.S., s. 
Oe oo 041 cs. 17, 18: 19637. 1195, s. 2: 1967, c. 691, s. 45; 1973. 
eee eo ioc 672, ss. 1, 2: 1981) ¢ Go9.ss,.6-3; 1987, c..827, 8.1; 1991 c 

beo.6, 0, 1997-406, 8.27.) 

CASE NOTES 

Cited in Boehm v. North Carolina Bd. of of Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 

Podiatry Exmrs., 41 N.C. App. 567, 255 S.E.2d (1983). 
328 (1979); Dailey v. North Carolina State Bd. 
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§ 90-202.9. Fees for certificates and examinations; com- 
pensation of Board. 

To provide a fund in order to carry out the provisions of this Article the Board 
shall charge not more than one hundred dollars ($100.00) for each license 
issued and one hundred dollars ($100.00) for each examination. From such 
funds the Board shall pay its members at the rate set out in G.S. 93B-5: 
Provided, that at no time shall the expenses exceed the cash balance on hand. 
(919 ce 7Sesn 144 C15 5)5.67 131967, cy Lada 197. (Cm Gia ome) 

§ 90-202.10. Annual fee; cancellation or renewal of license. 

On or before the first day of July of each year every podiatrist engaged in the 
practice of podiatry in this State shall transmit to the secretary-treasurer of 
the said North Carolina State Board of Podiatry Examiners his signature and 
post-office address, the date and year of his or her certificate, together with a 
fee to be set by the Board of Podiatry Examiners not to exceed two hundred 
dollars ($200.00) and receive therefor a renewal certificate. Any license or 
certificate granted by said Board under or by virtue of this section shall 
automatically be cancelled and annulled if the holder thereof fails to secure the 
renewal herein provided for within a period of 30 days after the first day of July 
of each year, and such delinquent podiatrist shall pay a penalty for reinstate- 
ment of twenty-five dollars ($25.00) for each succeeding month of delinquency 
until a six-month period of delinquency exists. After a six-month period of 
delinquency exists or after January 1 following the July 1 deadline, the said 
podiatrist must appear before the North Carolina Board of Podiatry Examin- 
ers and take a new examination before being allowed to practice podiatry in 
the State of North Carolina. (1931, c) 191: 1963,.c91195) Ss. 25 196 7c leis: 
LOOT ONC OTA Ss 1 OT a CA 2d O09 lacs esas) 

§ 90-202.11. Continuing education courses required. 

Beginning May 1, 1976, all registered podiatrists then or thereafter licensed 
in the State of North Carolina shall be required to take annual courses of study 
in subjects relating to the practice of the profession of podiatry to the end that 
the utilization and application of new techniques, scientific and clinical 
advances, and the achievements of research will assure expansive and com- 
prehensive care to the public. The length of study shall be prescribed by the 
Board but shall not exceed 25 hours in any calendar year. Attendance must be 
at a course or courses approved by the Board. Attendance at any course or 
courses of study are to be certified to the Board upon a form provided by the 
Board and shall be submitted by each registered podiatrist at the time he 
makes application to the Board for the renewal of his license and payment of 
his renewal fee. The Board is authorized to treat funds set aside for the 
purpose of continuing education as State funds for the purpose of accepting any 
funds made available under federal law on a matching basis for the promul- 
gation and maintenance of programs of continuing education. This require- 
ment may be waived by the Board in cases of certified illness or undue 
yet as provided in the rules and regulations of the Board. (1975, c. 672, 
se 1.) 

§ 90-202.12. Free choice by patient guaranteed. 

No agency of the State, county or municipality, nor any commission or clinic, 
nor any board administering relief, social security, health insurance or health 
service under the laws of the State of North Carolina shall deny to the 
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recipients or beneficiaries of their aid or services the freedom to choose the 
provider of care or service which are within the scope of practice of a duly 
licensed podiatrist or duly licensed physician as defined in this Chapter. (1967, 
Cm se LO 7). C, OV 2.18, 1) 

CASE NOTES 

Cited in Cohn v. Wilkes Regional Medical 
Gere 11ByN :CyApp- 275;.4387 SiE.2d 889, cert: 
denied, 336 N.C. 603, 447 S.E.2d 387 (1994). 

§ 90-202.13. Injunctions. 

The Board may appear in its own name in the superior courts in an action for 
injunctive relief to prevent violation of this Article and the superior courts 
shall have power to grant such injunctions regardless of whether criminal 
prosecution has been or may be instituted as a result of such violations. Actions 
under this section shall be commenced in the superior court district or set of 
districts as defined in G.S. 7A-41.1 in which the respondent resides or has his 
principal place of business or in which the alleged acts occurred. (1975, c. 672, 
ele loeiecsOo9, s, 9? 1987 (Reg. Sess., 1983). c. 1037,.s. 103.) 

CASE NOTES 

Cited in Costin v. Shell, 53 N.C. App. 117, 
280 S.E.2d 42 (1981). 

§ 90-202.14. Not applicable to physicians. 

Nothing in this Article shall apply to a physician licensed to practice 
medicine or to a person acting under the supervision or at his direction in the 
Eourceiesuch practice. (1975, c. 6/2, s. 1.) 

ARTICLE 13. 

Embalmers and Funeral Directors. 

§§ 90-203 through 90-210.17: Recodified as §§ 90-210.18A through 
90-210.25. 

Editor’s Note. — This Article was rewritten 1975, and has been recodified as Article 13A, 

by Session Laws 1975, c. 571, effective Oct. 1, G.S. 90-210.18A et seq. 

ARTICLE 13A. 

Practice of Funeral Service. 

§ 90-210.18: Repealed by Session Laws 2004-192, s. 1, effective January 1, 

2005: 

§ 90-210.18A. Board of Funeral Service created; qualifica- 
tions; vacancies; removal. 

(a) The General Assembly declares that the practice of funeral service 
affects the public health, safety, and welfare and is subject to regulation and 
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control in the public interest. The public interest requires that only qualified 
persons be permitted to practice funeral service in North Carolina and that the 
profession merit the confidence of the public. This Article shall be liberally 
construed to accomplish these ends. 

(b) The North Carolina Board of Funeral Service is created and shall 
regulate the practice of funeral service in this State. The Board shall have nine 
members as follows: 

(1) Four members appointed by the Governor from nominees recom- 
mended by the North Carolina Funeral Directors Association, Inc. 
These members shall be persons licensed under this Article. 

(2) Two members appointed by the Governor from nominees recom- 
mended by the Funeral Directors & Morticians Association of North 
Carolina, Inc. These members shall be persons licensed under this 
Article. 

(3) One member appointed by the Governor who is licensed under this 
Article and who is not affiliated with any funeral service trade 
association. 

(4) One member appointed by the General Assembly, upon the recommen- 
dation of the President Pro Tempore of the Senate. This member shall 
be a person who is not licensed under this Article or employed by a 
person who is licensed under this Article. 

(5) One member appointed by the General Assembly, upon the recommen- 
dation of the Speaker of the House of Representatives. This member 
shall be a person who is not licensed under this Article or employed by 
a person who is licensed under this Article. 

Members of the Board shall serve staggered three-year terms, ending on 
June 30 of the last year of the term or when a successor has been duly 
appointed, whichever is later. No member may serve more than two complete 
consecutive terms. 

(c) Vacancies. — A vacancy shall be filled in the same manner as the original 
appointment, except that all unexpired terms of Board members appointed by 
the General Assembly shall be filled in accordance with G.S. 120-122. Appoin- 
tees to fill vacancies shall serve the remainder of the unexpired term and until 
their successors have been duly appointed and qualified. 

(d) Removal. — The Board may remove any of its members for neglect of 
duty, incompetence, or unprofessional conduct. A member subject to disciplin- 
ary proceedings as a licensee shall be disqualified from participating in the 
official business of the Board until the charges have been resolved. (2004-192, 
Se) 

Editor’s Note. — Session Laws 2004-192, s. 

4, made this section effective January 1, 2005. 
Session Laws 2004-192, s. 3, provides: “To 

establish staggered terms of the members of 
the Board of Funeral Service pursuant to G.S. 
90-210.18A(b), two members appointed by the 
Governor from nominees recommended by the 
North Carolina Funeral Directors Association, 

Inc., shall serve two-year terms, and two mem- 
bers appointed by the Governor from nominees 
recommended by that Association shall serve 
three-year terms. One member appointed by 
the Governor from nominees recommended by 
the Funeral Directors & Morticians Association 
of North Carolina, Inc., shall serve a two-year 

term, and one member appointed by the Gov- 
ernor from nominees recommended by that 
Association shall serve a three-year term. The 
Governor shall appoint the member appointed 
by the Governor under G.S. 90-210.18A(b)(3) 
for a one-year term. The General Assembly, 
upon the recommendation of the President Pro 
Tempore of the Senate, shall appoint one mem- 
ber for a one-year term, and the General As- 
sembly, upon the recommendation of the 
Speaker of the House of Representatives, shall 
appoint one member for a one-year term. After 
the staggered terms have been established, 
members appointed to the Board thereafter 
shall serve three-year terms.” 
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§ 90-210.19. Board members’ oath of office. 

The members of said Board, before entering upon their duties, shall take and 
subscribe to the oath of office prescribed for other State officers, which said 
oath shall be administered by a person qualified to administer such oath and 
shall be filed in the office of the Secretary of State. (1901, c. 338, ss. 3, 4; Rev., 
Be SROs! Ss) 610 On 1945nG. U8ysc2. 19497 c295h, 8:2: 1957, co: 1240) 57221969, 
Goes tO (5.1004 (Ors) 128975, caoiL, 

§ 90-210.20. Definitions. 

(a) “Advertisement” means the publication, dissemination, circulation or 
placing before the public, or causing directly or indirectly to be made, 
published, disseminated or placed before the public, any announcement or 
statement in a newspaper, magazine, or other publication, or in the form of a 
book, notice, circular, pamphlet, letter, handbill, poster, bill, sign, placard, 
card, label or tag, or over any radio, television station, or electronic medium. 

(b) “Board” means the North Carolina Board of Funeral Service. 
(c) “Burial” includes interment in any form, cremation and the transporta- 

tion of the dead human body as necessary therefor. 
(cl) “Dead human bodies”, as used in this Article includes fetuses beyond 

the second trimester and the ashes from cremated bodies. 
(d) “Embalmer” means any person engaged in the practice of embalming. 
(e) “Embalming” means the preservation and disinfection or attempted 

preservation and disinfection of dead human bodies by application of chemicals 
externally or internally or both and the practice of restorative art including the 
restoration or attempted restoration of the appearance of a dead human body. 

(el) “Funeral chapel” means a chapel or other facility separate from the 
funeral establishment premises for the primary purpose of reposing of dead 
human bodies, visitation or funeral ceremony that is owned, operated, or 
maintained by a funeral establishment or other licensee under this Article, and 
that does not use the word “funeral” in its name, on a sign, in a directory, in 
advertising or in any other manner; in which or on the premises of which there 
is not displayed any caskets or other funeral merchandise; in which or on the 
premises of which there is not located any preparation room; and which no 
owner, operator, employee, or agent thereof represents the chapel to be a 
funeral establishment. 

(f) “Funeral directing” means engaging in the practice of funeral service 

except embalming. 
(g) “Funeral director” means any person engaged in the practice of funeral 

directing. 
(h) “Funeral establishment” means every place or premises devoted to or 

used in the care, arrangement and preparation for the funeral and final 

disposition of dead human bodies and maintained for the convenience of the 

public in connection with dead human bodies or as the place for carrying on the 

profession of funeral service. 
(i) “Funeral service licensee” means a person who is duly licensed and 

engaged in the practice of funeral service. 
G) “Funeral service” means the aggregate of all funeral service licensees and 

their duties and responsibilities in connection with the funeral as an orga- 

nized, purposeful, time-limited, flexible, group-centered response to death. 

(k) “Practice of funeral service” means engaging in the care or disposition of 

dead human bodies or in the practice of disinfecting and preparing by 

embalming or otherwise dead human bodies for the funeral service, transpor- 

tation, burial or cremation, or in the practice of funeral directing or embalming 

as presently known, whether under these titles or designations or otherwise. 
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“Practice of funeral service” also means engaging in making arrangements for 
funeral service, selling funeral supplies to the public or making financial 
arrangements for the rendering of such services or the sale of such supplies. 

(1) “Resident trainee” means a person who is engaged in preparing to become 
licensed for the practice of funeral directing, embalming or funeral service 
under the personal supervision and instruction of a person duly licensed for 
the practice of funeral directing, embalming or funeral service in the State of 
North Carolina under the provisions of this Chapter, and who is duly 
registered as a resident trainee with the Board. (1957, c. 1240, s. 2; 1975, c. 
ofl 1979..c, 461, s) 6; 1987, 6.430, Ss. 2.¢, 3795 s..6,2:5199 72590 see ee lee 
Se? 2008-420 ss, 13.) 

CASE NOTES 

Cited in Butler v. City Council of Clinton, 316, 590 S.E.2d 467, 2004 N.C. App. LEXIS 
160 N.C. App. 68, 584 S.E.2d 103, 2003 N.C. 113, appeal dismissed, 358 N.C. 235, 595 S.H.2d 
App. LEXIS 1672 (2003); N.C. Bd. of Mortuary 154 (2004). 
Sci. v. Crown Mem’ Park, L.L.C., 162 N.C. App. 

§ 90-210.21: Repealed by Session Laws 1987, c. 430, s. 3. 

§ 90-210.22. Required meetings of the Board. 

The Board shall hold at least four meetings in each year. In addition, the 
Board may meet as often as the proper and efficient discharge of its duties shall 
require. Five members shall constitute a quorum. (1901, c. 338, ss. 5, 6, 7, 8; 
hev.,'s. 4387; C.55 8, 6780; 1949ic, 951s. 37195 fc, 12400 ee2; 1969 see 
Ss. 2; 1973, c_ 476, s. 128; 1975,1c25715 1991 (ResSess.71992) nen 90 lee 
2003-420, s. 4.) 

§ 90-210.23. Powers and duties of the Board. 

(a) The Board is authorized to adopt and promulgate such rules and 
regulations for transaction of its business and for the carrying out and 
enforcement of the provisions of this Article as may be necessary and as are 
consistent with the laws of this State and of the United States. 

(b) The Board shall elect from its members a president, a vice-president and 
a secretary, no two offices to be held by the same person. The president and 
vice-president and secretary shall serve for one year and until their successors 
shall be elected and qualified. The Board shall have authority to engage 
adequate staff as deemed necessary to perform its duties. 

(c) The members of the Board shall serve without compensation provided 
that such members shall be reimbursed for their necessary traveling expenses 
and the necessary expenses incident to their attendance upon the business of 
the Board, and in addition thereto they shall receive per diem and expense 
reimbursement as provided in G.S. 93B-5 for every day actually spent by such 
member upon the business of the Board. All expenses, salaries and per diem 
provided for in this Article shall be paid from funds received under the 
provisions of this Article and shall in no manner be an expense to the State. 

(d) Every person licensed by the Board and every resident trainee shall 
furnish all information required by the Board reasonably relevant to the 
practice of the profession or business for which the person is a licensee or 
resident trainee. Every funeral service establishment and its records and every 
place of business where the practice of funeral service or embalming is carried 
on and its records shall be subject to inspection by the Board during normal 
hours of operation and periods shortly before or after normal hours of 
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operation and shall furnish all information required by the Board reasonably 
relevant to the business therein conducted. Every licensee, resident trainee, 
embalming facility, and funeral service establishment shall provide the Board 
with a current post-office address which shall be placed on the appropriate 
register and all notices required by law or by any rule or regulation of the 
Board to be mailed to any licensee, resident trainee, embalming facility, or 
funeral service establishment shall be validly given when mailed to the 
address so provided. 

The Board is empowered to hold hearings in accordance with the provisions 
of this Article and of Chapter 150B to subpoena witnesses and to administer 
oaths to or receive the affirmation of witnesses before the Board. 

(e) The Board is empowered to regulate and inspect, according to law, 
funeral service establishments and embalming facilities, their operation, and 
the licenses under which they are operated, and to enforce as provided by law 
the rules, regulations, and requirements of the Division of Health Services and 
of the city, town, or county in which the funeral service establishment or 
embalming facility is maintained and operated. Any funeral establishment or 
embalming facility that, upon inspection, is found not to meet all of the 
requirements of this Article shall pay a reinspection fee to the Board for each 
additional inspection that is made to ascertain that the deficiency or other 
violation has been corrected. The Board is also empowered to enforce compli- 
ance with the standards set forth in Funeral Industry Practices, 16 C.F. R. 453 
(1984), as amended from time to time. 

(f) The Board may establish, supervise, regulate and control programs for 
the resident trainee. It may approve schools of mortuary science or funeral 
service, graduation from which is required by this Article as a qualification for 
the granting of any license, and may establish essential requirements and 
standards for such approval of mortuary science or funeral service schools. 

(g) Schools for teaching mortuary science which are approved by the Board 
shall have extended to them the same privileges as to the use of bodies for 
dissecting while teaching as those granted in this State to medical colleges, but 
such bodies shall be obtained through the same agencies which provide bodies 
for medical colleges. 

(h) The Board shall adopt a common seal. 
(h1) The Board shall have the power to acquire, hold, rent, encumber, 

alienate, and otherwise deal with real property in the same manner as a 

private person or corporation, subject only to approval of the Governor and the 

Council of State. Collateral pledged by the Board for an encumbrance is limited 
to the assets, income, and revenues of the Board. 

(h2) The Board may employ legal counsel and clerical and technical assis- 

tance, and fix the compensation therefor, and incur such other expenses as may 

be deemed necessary in the performance of its duties and the enforcement of 

the provisions of this Article or as otherwise required by law and as may be 

necessary to carry out the powers herein conferred. 
(i) The Board may perform such other acts and exercise such other powers 

and duties as may be provided elsewhere in this Article or otherwise by law 

and as may be necessary to carry out the powers herein conferred. (1901, c. 

338, ss. 5, 6, 7, 8, 11; Rev., ss. 4386, 4387, 4389; C.S., ss. 6779, 6780, 6783; 1949, 

GuO5de S23; 1957, c: 1240,s, 2; 1969; c. 584,.s. 2; 1973; c. 476, 8, 128) 1975, ¢. 

peeto79, c. 461.65. 8, 97.1987, c: 827, s. 1; 1991, ¢..528, 18.3; 1993, c. 164, s. 

1; 1997-399, ss. 2, 3; 2003-420, s. 5(a), (b).) 

§ 90-210.24. Inspector. 

(a) The Board may appoint one or more agents who shall serve at the 

pleasure of the Board and who shall have the title “Inspector of the North 
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Carolina Board of Funeral Service.” No person is eligible for appointment as 
inspector unless at the time of the appointment the person is licensed under 
this Article as a funeral service licensee. 

(b) To determine compliance with the provisions of this Article and regula- 
tions promulgated under this Article, inspectors may 

(1) Enter the office, establishment or place of business of any funeral 
service licensee, funeral director or embalmer in North Carolina, and 
any office, establishment or place in North Carolina where the 
practice of funeral service or embalming is carried on, or where that 
practice is advertised as being carried on, or where a funeral is being 
conducted or a body is being embalmed, to inspect the records, office, 
establishment, or facility, or to inspect the practice being carried on or 
license or registration of any licensee and any resident trainee 
operating therein; 

(2) Enter any hospital, nursing home, or other institution from which a 
dead human body has been removed by any person licensed under this 
Article or their designated representative to inspect records pertain- 
ing to the removal and its authorization; and 

(3) May inspect criminal and probation records of licensees and appli- 
cants for licenses under this Article to obtain evidence of their 
character. 

Inspectors may serve papers and subpoenas issued by the Board or any office 
or member thereof under authority of this Article, and shall perform other 
duties prescribed or ordered by the Board. 

(c) Upon request by the Board, the Attorney General of North Carolina shall 
provide the inspectors with appropriate identification cards, signed by the 
Attorney General or his designated agent. 

(d) The Board may prescribe an inspection form to be used by the inspectors 
in performing their duties. (1975, c. 571; 1979, c. 461, s. 10; 1993, c. L645) .2. 
1997-399, s. 4; 2003-420, ss. 1, 6.) 

§ 90-210.25. Licensing. 
(a) Qualifications, Examinations, Resident Traineeship and Licensure. — 

(1) To be licensed for the practice of funeral directing under this Article, a 
person must: 
a. Be at least 18 years of age. 
b. Be of good moral character. 
c. Bea graduate of a Funeral Director Program at a mortuary science 

college approved by the Board or a school of mortuary science 
accredited by the American Board of Funeral Service Education. 
Have completed a minimum of 32 semester hours or 48 quarter 
hours of instruction, including the subjects set out in sub-part e.1. 
of this subdivision, as prescribed by a mortuary science college 
approved by the Board or a school of mortuary science accredited 
by the American Board of Funeral Service Education. 

d. Have completed 12 months of resident traineeship as a funeral 
director, pursuant to the procedures and conditions set out in G.S. 
90-210.25(a)(4), either before or after satisfying the educational 
requirement under sub-subdivision c. of this subdivision. 

e. Have passed an oral or written funeral director examination on the 
following subjects: 
1. Psychology, sociology, pathology, funeral directing, business 

law, funeral law, funeral management, and accounting. 
2. Repealed by Session Laws 1997-399, s. 5. 
3. Laws of North Carolina and rules of the Board and other 

agencies dealing with the care, transportation and disposi- 
tion of dead human bodies. 
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(2) To be licensed for the practice of embalming under this Article, a 
person must: 
a. Be at least 18 years of age. 
b. Be of good moral character. 
c. Bea graduate of a mortuary science college approved by the Board. 
d. Have completed 12 months of resident traineeship as an embalmer 

pursuant to the procedures and conditions set out in G.S. 90- 
210.25(a)(4), either before or after satisfying the educational 
requirement under sub-subdivision c. of this subdivision. 

e. Have passed an oral or written embalmer examination on the 
following subjects: 
1. Embalming, restorative arts, chemistry, pathology, microbiol- 

ogy, and anatomy. 
2. Repealed by Session Laws 1997-399, s. 6. 
3. Laws of North Carolina and rules of the Board and other 

agencies dealing with the care, transportation and disposi- 
tion of dead human bodies. 

(3) To be licensed for the practice of funeral service under this Article, a 
person must: 
a. Be at least 18 years of age. 
b. Be of good moral character. 
c. Be a graduate of and receive an associate degree from a mortuary 

science college approved by the Board or a school of mortuary 
science accredited by the American Board of Funeral Service 
Education. Have completed a minimum of 60 semester hours or 
90 quarter hours of instruction, including the subjects set out in 
sub-part e.1. of this subdivision, as prescribed by a mortuary 
science college approved by the Board or a school of mortuary 
science accredited by the American Board of Funeral Service 
Education. 

d. Have completed 12 months of resident traineeship as a funeral 
service licensee, pursuant to the procedures and conditions set 

out in G.S. 90-210.25(a)(4), either before or after satisfying the 

educational requirement under sub-subdivison c. of this subdivi- 

sion. 
e. Have passed an oral or written funeral service examination on the 

following subjects: 
1. Psychology, sociology, funeral directing, business law, funeral 

law, funeral management, and accounting. 
2. Embalming, restorative arts, chemistry, pathology, microbiol- 

ogy, and anatomy. 
3. Repealed by Session Laws 1997-399, s. 7. 
4. Laws of North Carolina and rules of the Board and other 

agencies dealing with the care, transportation and disposi- 

tion of dead human bodies. 
(4)a. A person desiring to become a resident trainee shall apply to the 

Board on a form provided by the Board. The application shall 

state that the applicant is not less than 18 years of age, of good 

moral character, and is the graduate of a high school or the 

equivalent thereof, and shall indicate the licensee under whom 

the applicant expects to train. A person training to become an 

embalmer may serve under either a licensed embalmer or a 

funeral service licensee. A person training to become a funeral 

director may serve under either a licensed funeral director or a 

funeral service licensee. A person training to become a funeral 

service licensee shall serve under a funeral service licensee. The 
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application must be sustained by oath of the applicant and be 
accompanied by the appropriate fee. When the Board is satisfied 
as to the qualifications of an applicant it shall instruct the 
secretary to issue a certificate of resident traineeship. 

b. When a resident trainee leaves the proctorship of the licensee 
under whom the trainee has worked, the licensee shall file with 
the Board an affidavit showing the length of time served with the 
licensee by the trainee, and the affidavit shall be made a matter 
of record in the Board’s office. The licensee shall deliver a copy of 
the affidavit to the trainee. 

c. A person who has not completed the traineeship and wishes to do 
so under a licensee other than the one whose name appears on the 
original certificate may reapply to the Board for approval. 

d. Acertificate of resident traineeship shall be signed by the resident 
trainee and upon payment of the renewal fee shall be renewable 
one year after the date of original registration; but the certificate 
may not be renewed more than two times. The Board shall mail 
to each registered trainee at his last known address a notice that 
the renewal fee is due and that, if not paid within 30 days of the 
notice, the certificate will be canceled. A late fee, in addition to the 
renewal fee, shall be charged for a late renewal, but the renewal 
of the registration of any resident trainee who is engaged in the 
active military service of the United States at the time renewal is 
due may, at the discretion of the Board, be held in abeyance for 
the duration of that service without penalties. No credit shall be 
allowed for the 12-month period of resident traineeship that shall 
have been completed more than five years preceding the exami- 
nation for a license. 

e. All registered resident trainees shall report to the Board at least 
once every month during traineeship upon forms provided by the 
Board listing the work which has been completed during the 
preceding month of resident traineeship. The data contained in 
the reports shall be certified as correct by the licensee under 
whom the trainee has served during the period and by the 
licensed person who is managing the funeral service establish- 
ment. Each report shall list the following: 
1. For funeral director trainees, the conduct of any funerals 

during the relevant time period, 
2. For embalming trainees, the embalming of any bodies during 

the relevant time period, 
3. For funeral service trainees, both of the activities named in 1 

and a this subsection, engaged in during the relevant time 
period. 

f. To meet the resident traineeship requirements of G.S. 90- 
210.25(a)(1), G.S. 90-210.25(a)(2) and G.S. 90-210.25(a)(3) the 
following must be shown by the affidavit(s) of the licensee(s) 
under whom the trainee worked: 
1. That the funeral director trainee has, under supervision, 

assisted in directing at least 25 funerals during the resident 
traineeship, 

2. That the embalmer trainee has, under supervision, assisted in 
embalming at least 25 bodies during the resident 
traineeship, 

3. That the funeral service trainee has, under supervision, as- 
sisted in directing at least 25 funerals and, under supervi- 
sion, assisted in embalming at least 25 bodies during the 
resident traineeship. 
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g. The Board may suspend or revoke a certificate of resident 
traineeship for violation of any provision of this Article. 

h. Each sponsor for a registered resident trainee must during the 
period of sponsorship be actively employed with a funeral estab- 
lishment. The traineeship shall be a primary vocation of the 
trainee. 

i. Only one resident trainee may register and serve at any one time 
under any one person licensed under this Article. 

j.. k. Repealed by Session Laws 1991, c. 528, s. 4. 
/. The Board shall register no more than one resident trainee at a 

funeral establishment that served 100 or fewer families during 
the 12 months immediately preceding the date of the application, 
and shall register no more than one resident trainee for each 
additional 100 families served at the funeral establishment 
during the 12 months immediately preceding the date of the 
application. 

(5) The Board by regulation may recognize other examinations that the 
Board deems equivalent to its own. 
a. All licenses shall be signed by the president and secretary of the 

Board and the seal of the Board affixed thereto. All licenses shall 
be issued, renewed or duplicated for a period not exceeding one 
year upon payment of the renewal fee, and all licenses, renewals 
or duplicates thereof shall expire and terminate the thirty-first 
day of December following the date of their issue unless sooner 
revoked and canceled; provided, that the date of expiration may 
be changed by unanimous consent of the Board and upon 90 days’ 
written notice of such change to all persons licensed for the 

practice of funeral directing, embalming and funeral service in 

this State. 
b. The holder of any license issued by the Board who shall fail to 

renew the same on or before February 1 of the calendar year for 

which the license is to be renewed shall have forfeited and 

surrendered the license as of that date. No license forfeited or 

surrendered pursuant to the preceding sentence shall be rein- 

stated by the Board unless it is shown to the Board that the 

applicant has, throughout the period of forfeiture, engaged full 

time in another state of the United States or the District of 

Columbia in the practice to which his North Carolina license 

applies and has completed for each such year continuing educa- 

tion substantially equivalent in the opinion of the Board to that 

required of North Carolina licensees; or has completed in North 

Carolina a total number of hours of accredited continuing educa- 

tion computed by multiplying five times the number of years of 

forfeiture; or has passed the North Carolina examination for the 

forfeited license. No additional resident traineeship shall be 

required. The applicant shall be required to pay all delinquent 

annual renewal fees and a reinstatement fee. The Board may 

waive the provisions of this section for an applicant for a 

forfeiture which occurred during his service in the armed forces of 

the United States provided he applies within six months follow- 

ing severance therefrom. 
c. All licensees now or hereafter licensed in North Carolina shall take 

continuing education courses in subjects relating to the practice 

of the profession for which they are licensed, to the end that the 

benefits of learning and reviewing skills will be utilized and 

applied to assure proper service to the public. 
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d. As a prerequisite to the annual renewal of a license, the licensee 
must complete, during the year immediately preceding renewal, 
at least five hours of continuing education courses, of which the 
Board may require licensees to take up to two hours specified by 
the Board. All continuing education courses must be approved by 
the Board prior to enrollment. A licensee who completes more 
than five hours in a year may carry over a maximum of five hours 
as a credit to the following year’s requirement. A licensee who is 
issued an initial license on or after July 1 does not have to satisfy 
the continuing education requirement for that year. 

e. The Board shall not renew a license unless fulfillment of the 
continuing education requirement has been certified to it on a 
form provided by the Board, but the Board may waive this 
requirement for renewal in cases of certified illness or undue 
hardship or where the licensee lives outside of North Carolina 
and does not practice in North Carolina, and the Board shall 
waive the requirement for all licensees who were licensed on or 
before December 31, 2003, and have been licensed in North 
Carolina for a continuous period of 25 years or more, for all 
licensees who are licensed on or after January 1, 2004, who have 
been licensed for a continuous period of 25 years or more and have 
attained the age of 60 years, and for all licensees who are, at the 
time of renewal, members of the General Assembly. 

f. The Board shall cause to be established and offered to the licensees, 
each calendar year, at least eight hours of continuing education 
courses. The Board may charge licensees attending these courses 
a reasonable registration fee in order to meet the expenses 
thereof and may also meet those expenses from other funds 
received under the provisions of this Article. 

g. Any person who having been previously licensed by the Board as a 
funeral director or embalmer prior to July 1, 1975, shall not be 
required to satisfy the requirements herein for licensure as a 
funeral service licensee, but shall be entitled to have such license 
renewed upon making proper application therefor and upon 
payment of the renewal fee provided by the provisions of this 
Article. Persons previously licensed by the Board as a funeral 
director may engage in funeral directing, and persons previously 
licensed by the Board as an embalmer may engage in embalming. 
Any person having been previously licensed by the Board as both 
a funeral director and an embalmer may upon application there- 
for receive a license as a funeral service licensee. 

h. The Department of Justice may provide a criminal record check to 
the Board for a person who has applied for a new or renewal 
license, or certification through the Board. The Board shall 
provide to the Department of Justice, along with the request, the 
fingerprints of the applicant, any additional information required 
by the Department of Justice, and a form signed by the applicant 
consenting to the check of the criminal record and to the use of the 
fingerprints and other identifying information required by the 
State or national repositories. The applicant’s fingerprints shall 
be forwarded to the State Bureau of Investigation for a search of 
the State’s criminal history record file, and the State Bureau of 
Investigation shall forward a set of the fingerprints to the Federal 
Bureau of Investigation for a national criminal history check. The 
Board shall keep all information pursuant to this subdivision 
privileged, in accordance with applicable State law and federal 
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guidelines, and the information shall be confidential and shall not 
be a public record under Chapter 132 of the General Statutes. 

The Department of Justice may charge each applicant a fee for 
conducting the checks of criminal history records authorized by 
this subdivision. 

(al) Inactive Licenses. — Any person holding a license issued by the Board 
for funeral directing, for embalming, or for the practice of funeral service may 
apply for an inactive license in the same category as the active license held. 
The inactive license is renewable annually. Continuing education is not 
required for the renewal of an inactive license. The only activity that a holder 
of an inactive license may engage in is to vote pursuant to G.S. 90-210.18(c)(2). 
The holder of an inactive license may apply for an active license in the same 
category, and the Board shall issue an active license if the applicant has 
completed in North Carolina a total number of hours of accredited continuing 
education equal to five times the number of years the applicant held the 
inactive license. No application fee is required for the reinstatement of an 
active license pursuant to this subsection. The holder of an inactive license who 
returns to active status shall surrender the inactive license to the Board. 

(a2) In order to engage in the practice of funeral directing or funeral service, 
such a licensee must own, be employed by, or otherwise be an agent of a 
licensed funeral establishment; except that such a licensee may practice 
funeral directing or funeral service if: 

(1) Employed by a college of mortuary science; or 
(2) The licensee: 

a. Maintains all of his or her business records at a location made 
known to the Board and available for inspection by the Board 
under the same terms and conditions as the business records of a 
licensed funeral establishment; 

b. Complies with rules and regulations imposed on funeral establish- 
ments and the funeral profession that are designed to protect 
consumers, to include, but not be limited to, the Federal Trade 
Commission’s laws and rules requiring General Price Lists and 
Statements of Goods and Services; and 

c. Pays to the Board the funeral establishment license fee required by 
law and set by the Board. 

Nothing in this subdivision shall preclude a licensee from arranging 
cremations and cremating human remains while employed by a 
crematory. 

(b) Persons Licensed under the Laws of Other Jurisdictions. — 
(1) The Board shall grant licenses to funeral directors, embalmers and 

funeral service licensees, licensed in other states, territories, the 
District of Columbia, and foreign countries, when it is shown that the 

applicant holds a valid license as a funeral director, embalmer or 

funeral service licensee issued by the other jurisdiction, has demon- 

strated knowledge of the laws and rules governing the profession in 

North Carolina and has submitted proof of his good moral character; 

and either that the applicant has continuously practiced the profes- 

sion in the other jurisdiction for at least three years immediately 

preceding his application, or the Board has determined that the 

licensing requirements for the other jurisdiction are substantially 

similar to those of North Carolina. 
(2) The Board shall periodically review the mortuary science licensing 

requirements of other jurisdictions and shall determine which licens- 

ing requirements are substantially similar to the requirements of 

North Carolina. 
(3) The Board may issue special permits, to be known as courtesy cards, 

permitting nonresident funeral directors, embalmers and funeral 
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service licensees to remove bodies from and to arrange and direct 
funerals and embalm bodies in this State, but these privileges shall 
not include the right to establish a place of business in or engage 
generally in the business of funeral directing and embalming in this 
State. Except for special permits issued by the Board for teaching 
continuing education programs and for work in connection with 
disasters, no special permits may be issued to nonresident funeral 
directors, embalmers, and funeral service licensees from states that 
do not issue similar courtesy cards to persons licensed in North 
Carolina pursuant to this Article. 

(c) Registration, Filing and Transportation. — 
(1) The holder of any license granted by this State for those within the 

funeral service profession or renewal thereof provided for in this 
Article shall cause registration to be filed in the office of the board of 
health of the county or city in which he practices his profession, or if 
there be no board of health in such county or city, at the office of the 
clerk of the superior court of such county. All such licenses, certifi- 
cates, duplicates and renewals thereof shall be displayed in a conspic- 
uous place in the funeral establishment where the holder renders 
service. 

(2) It shall be unlawful for any railway agent, express agency, baggage 
master, conductor or other person acting as such, to receive the dead 
body of any person for shipment or transportation by railway or other 
public conveyance, to a point outside of this State, unless the body is 
accompanied by a burial-transit permit. 

(3) The “transportation or removal of a dead human body” shall mean the 
removal of a dead human body for a fee from the location of the place 
of death or discovery of death or the transportation of the body to or 
from a medical facility, funeral establishment or facility, crematory or 
related holding facility, place of final disposition, or place designated 
by the Medical Examiner for examination or autopsy of the dead 
human body. 

(4) Any individual, not otherwise exempt from this subsection, shall apply 
for and receive a permit from the Board before engaging in the 
transportation or removal of a dead human body in this State. Unless 
otherwise exempt from this subsection, no corporation or other 
business entity shall engage in the transportation or removal of a 
dead human body unless it has in its employ at least one individual 
who holds a permit issued under this section. No individual permit 
holder shall engage in the transportation or removal of a dead human 
body for more than one person, firm, or corporation without first 
providing the Board with written notification of the name and 
physical address of each such employer. 

(5) The following persons shall be exempt from the permit requirements 
of this section but shall otherwise be subject to subdivision (9) of this 
subsection and any rules relating to the proper handling, care, 
removal, or transportation of a dead human body: 
a. Licensees under this Article and their employees. 
b. Employees of common carriers. 
c. Except as provided in sub-subdivision (6)c. of this section, employ- 

ees of the State and its agencies and employees of local govern- 
ments and their agencies. 

d. Funeral directors licensed in another state and their employees. 
(6) The following persons shall be exempt from this section: 

a. Emergency medical technicians, rescue squad workers, volunteer 
and paid firemen, and law enforcement officers. 

502 



$90-210.25 ART. 138A. PRACTICE OF FUNERAL SERVICE $90-210.25 

b. Employees of public or private hospitals, nursing homes, or long- 
term care facilities, while handling a dead human body within 
such facility or while acting within the scope of their employment. 

State and county medical examiners and their investigators. 
. Any individual transporting cremated remains. 
. Any individual transporting or removing a dead human body of 

their immediate family or next of kin. 
Any individual who has exhibited special care and concern for the 

decedent. 
(7) Individuals eligible to receive a permit under this section for the 

transportation or removal of a dead human body for a fee, shall: 
a. Be at least 18 years of age. 
b. Possess and maintain a valid drivers license issued by this State 

and provide proof of all liability insurance required for the 
registration of any vehicle in which the person intends to engage 
in the business of the removal or transportation of a dead human 
body. 

c. Affirmatively state under oath that the person has read and 
understands the statutes and rules relating to the removal and 
transportation of dead human bodies and any guidelines as may 
be adopted by the Board. 

d. Provide three written character references on a form prescribed by 
the Board, one of which must be from a licensed funeral director. 

e. Be of good moral character. 
(8) The permit issued under this section shall expire on December 31 of 

each year. The application fee for the individual permit shall not 
exceed one hundred twenty-five dollars ($125.00). A fee, not to exceed 
one hundred dollars ($100.00), in addition to the renewal fee not to 
exceed seventy-five dollars ($75.00), shall be charged for any applica- 
tion for renewal received by the Board after February 1 of each year. 

(9) No person shall transport a dead human body in the open cargo area 
or passenger area of a vehicle or in any vehicle in which the body may 
be viewed by the public. Any person removing or transporting a dead 
human body shall either cover the body, place it upon a stretcher 
designed for the purpose of transporting humans or dead human 
bodies in a vehicle, and secure such stretcher in the vehicle used for 
transportation, or shall enclose the body in a casket or container 
designed for common carrier transportation, and secure the casket or 
container in the vehicle used for transportation. No person shall fail to 
treat a dead human body with respect at all times. No person shall 
take a photograph or video recording of a dead human body without 
the consent of a member of the deceased’s immediate family or next of 
kin or other authorizing agent. 

(10) The Board may adopt rules under this section including permit 
application procedures and the proper procedures for the removal, 
handling, and transportation of dead human bodies. The Board shall 
consult with the Office of the Chief Medical Examiner before initiating 
rule making under this section and before adopting any rules pursu- 
ant to this section. Nothing in this section prohibits the Office of the 
Chief Medical Examiner from adopting policies and procedures re- 
garding the removal, transportation, or handling of a dead human 
body under the jurisdiction of that office that are more stringent than 
the laws in this section or any rules adopted under this section. Any 
violation of this section or rules adopted under this section may be 
punished by the Board by a suspension or revocation of the permit to 
transport or remove dead human bodies or by a term of probation. The 

oaG 

Lm) 

553 



$90-210.25 CH. 90. MEDICINE, ALLIED OCCUPATIONS $90-210.25 

Board may, in lieu of any disciplinary measure, accept a penalty not to 
exceed five thousand dollars ($5,000) per violation. 

(11) Each applicant for a permit shall provide the Board with the 
applicant’s home address, name and address of any corporation or 
business entity employing such individual for the removal or trans- 
portation of dead human bodies, and the make, year, model, and 
license plate number of any vehicle in which a dead human body is 
transported. A permittee shall provide written notification to the 
Board of any change in the information required to be provided to the 
Board by this section or by the application for a permit within 30 days 
after such change takes place. 

(12) If any person shall engage in or hold himself out as engaging in the 
business of transportation or removal of a dead human body without 
first having received a permit under this section, the person shall be 
guilty of a Class 2 misdemeanor. 

(13) The Board shall have the authority to inspect any place or premises 
that the business of removing or transporting a dead human body is 
carried out and shall also have the right of inspection of any vehicle 
and equipment used by a permittee for the removal or transportation 
of a dead human body. 

(d) Establishment Permit. — 
(1) No person, firm or corporation shall conduct, maintain, manage or 

operate a funeral establishment unless a permit for that establish- 
ment has been issued by the Board and is conspicuously displayed in 
the establishment. Each funeral establishment at a specific location 
shall be deemed to be a separate entity and shall require a separate 
permit and compliance with the requirements of this Article. 

(2) A permit shall be issued when: 
a. It is shown that the funeral establishment has in charge a person, 

known as a manager, licensed for the practice of funeral directing 
or funeral service, who shall not be permitted to manage more 
than one funeral establishment. 

b. The Board receives a list of the names of all part-time and full-time 
licensees employed by the establishment. 

c. It is shown that the funeral establishment satisfies the require- 
ments of G.S. 90-210.27A. 

d. The Board receives payment of the permit fee. 
(3) Applications for funeral establishment permits shall be made on forms 

provided by the Board and filed with the Board by the owner, a 
partner, a member of the limited liability company, or an officer of the 
corporation by January 1 of each year, and shall be accompanied by 
the application fee or renewal fee, as the case may be. All permits 
shall expire on December 31 of each year. If the renewal application 
and renewal fee are not received in the Board’s office on or before 
February 1, a late renewal fee, in addition to the regular renewal fee, 
shall be charged. 

(4) The Board may suspend or revoke a permit when an owner, partner, 
manager, member, operator, or officer of the funeral establishment 
violates any provision of this Article or any regulations of the Board, 
or when any agent or employee of the funeral establishment, with the 
consent of any person, firm or corporation operating the funeral 
establishment, violates any of those provisions, rules or regulations. 

(5) Funeral establishment permits are not transferable. Anew application 
for a permit shall be made to the Board within 30 days of a change of 
ownership of a funeral establishment. 

(d1) Embalming Outside Establishment. — An embalmer who engages in 
embalming in a facility other than a funeral establishment or in the residence 
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of the deceased person shall, no later than January 1 of each year, register the 
facility with the Board on forms provided by the Board. 

(e) Revocation; Suspension; Compromise; Disclosure. — 
(1) Whenever the Board finds that an applicant for a license or a person 

to whom a license has been issued by the Board is guilty of any of the 
following acts or omissions and the Board also finds that the person 
has thereby become unfit to practice, the Board may suspend or 
revoke the license or refuse to issue or renew the license, in accor- 
dance with the procedures set out in Chapter 150B of the General 
Statutes: 
a. Conviction of a felony or a crime involving fraud or moral turpi- 

tude. 
b. Fraud or misrepresentation in obtaining or renewing a license or in 

the practice of funeral service. 
c. False or misleading advertising as the holder of a license. 
d. Solicitation of dead human bodies by the licensee, his agents, 

assistants, or employees; but this paragraph shall not be con- 
strued to prohibit general advertising by the licensee. 

e. Employment directly or indirectly of any resident trainee agent, 
assistant or other person, on a part-time or full-time basis, or on 
commission, for the purpose of calling upon individuals or insti- 
tutions by whose influence dead human bodies may be turned 
over to a particular licensee. 

f. The payment or offer of payment of a commission by the licensee, 
his agents, assistants or employees for the purpose of securing 
business except as authorized by Article 13D of this Chapter. 

g. Gross immorality, including being under the influence of alcohol or 
drugs while practicing funeral service. 

h. Aiding or abetting an unlicensed person to perform services under 
this Article, including the use of a picture or name in connection 
with advertisements or other written material published or 
caused to be published by the licensee. 

i. Failing to treat a dead human body with respect at all times. 
j. Violating or cooperating with others to violate any of the provisions 

of this Article, the rules and regulations of the Board, or the 
standards set forth in Funeral Industry Practices, 16 C.F.R. 453 
(1984), as amended from time to time. 

k. Violation of any State law or municipal or county ordinance or 
regulation affecting the handling, custody, care or transportation 
of dead human bodies. 

1. Refusing to surrender promptly the custody of a dead human body 
upon the express order of the person lawfully entitled to the 
custody thereof. 

m. Knowingly making any false statement on a certificate of death. 
n. Indecent exposure or exhibition of a dead human body while in the 

custody or control of a licensee. 
In any case in which the Board is entitled to suspend, revoke or 

refuse to renew a license, the Board may accept from the licensee an 
offer to pay a penalty of not more than five thousand dollars ($5,000). 
The Board may either accept a penalty or revoke or refuse to renew a 
license, but not both. 

(2) Where the Board finds that a licensee is guilty of one or more of the 
acts or omissions listed in subdivision (e)(1) of this section but it is 
determined by the Board that the licensee has not thereby become 
unfit to practice, the Board may place the licensee on a term of 
probation in accordance with the procedures set out in Chapter 150B 
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of the General Statutes. In any case in which the Board is entitled to 
place a licensee on a term of probation, the Board may also impose a 
penalty of not more than five thousand dollars ($5,000) in conjunction 
with the probation. 

No person licensed under this Article shall remove or cause to be embalmed 
a dead human body when he or she has information indicating crime or 
violence of any sort in connection with the cause of death, nor shall a dead 
human body be cremated, until permission of the State or county medical 
examiner has first been obtained. However, nothing in this Article shall be 
construed to alter the duties and authority now vested in the office of the 
coroner. 

No funeral service establishment shall accept a dead human body from any 
public officer (excluding the State or county medical examiner or his agent), or 
employee or from the official of any institution, hospital or nursing home, or 
from a physician or any person having a professional relationship with a 
decedent, without having first made due inquiry as to the desires of the 
persons who have the legal authority to direct the disposition of the decedent’s 
body. If any persons are found, their authority and directions shall govern the 
disposal of the remains of the decedent. Any funeral service establishment 
receiving the remains in violation of this subsection shall make no charge for 
any service in connection with the remains prior to delivery of the remains as 
stipulated by the persons having legal authority to direct the disposition of the 
body. This section shall not prevent any funeral service establishment from 
charging and being reimbursed for services rendered in connection with the 
removal of the remains of any deceased person in case of accidental or violent 
death, and rendering necessary professional services required until the per- 
sons having legal authority to direct the disposition of the body have been 
notified. 
When and where a licensee presents a selection of funeral merchandise to 

the public to be used in connection with the service to be provided by the 
licensee or an establishment as licensed under this Article, a card or brochure 
shall be directly associated with each item of merchandise setting forth the 
price of the service using said merchandise and listing the services and other 
merchandise included in the price, if any. When there are separate prices for 
the merchandise and services, such cards or brochures shall indicate the price 
of the merchandise and of the items separately priced. 

At the time funeral arrangements are made and prior to the time of 
rendering the service and providing the merchandise, a funeral director or 
funeral service licensee shall give or cause to be given to the person or persons 
making such arrangements a written statement duly signed by a licensee of 
said funeral establishment showing the price of the service as selected and 
what services are included therein, the price of each of the supplemental items 
of services or merchandise requested, and the amounts involved for each of the 
items for which the funeral establishment will advance moneys as an accom- 
modation to the person making arrangements, insofar as any of the above 
items can be specified at that time. The statement shall have printed, typed or 
stamped on the face thereof: “This statement of disclosure is provided under 
the requirements of North Carolina G.S. 90-210.25(e).” 

(f) Unlawful Practices. — If any person shall practice or hold himself out as 
practicing the profession or art of embalming, funeral directing or practice of 
funeral service without having complied with the licensing provisions of this 
Article, he shall be guilty of a Class 2 misdemeanor. 

(g) Whenever it shall appear to the Board that any person, firm or 
corporation has violated, threatens to violate or is violating any provisions of 
this Article, the Board may apply to the courts of the State for a restraining 
order and injunction to restrain these practices. If upon application the court 
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finds that any provision of this Article is being violated, or a violation is 
threatened, the court shall issue an order restraining and enjoining the 
violations, and this relief may be granted regardless of whether criminal 
prosecution is instituted under the provisions of this subsection. The venue for 
actions brought under this subsection shall be the superior court of any county 
in which the acts are alleged to have been committed or in the county where 
the defendant in the action resides. (1901, c. 338, ss. 9, 10, 14; Rev., ss. 3644, 
Boao Winceso: 19:19) ¢/83, 0.54 s696781,6782" 1949. ¢. 951.5. 4: 1951. cs413: 
te oummemteaOnissa 7. 21/2: 1965, cc. (19, (20; L9G67,.c. 691... 48° c, 1154, 8, 2s 
Pb omCt ooo 4ss.34 545.4719 15,,c.9071; 1979, c, 461, ss, 11-21; 1981. ci619, ss: 
Peo aGnOo,S..0; 1985, c. 242;.1987, c. 430, ss..4-11; c, 827, s. 1: c. 879. s, 6.2: 
Ten Cm az omess 4.0; 1993, Cc, 039,.S8..638; 1994, tx. Sess..c. 24.8. 14(c); 
097-5 00mes, 0-1o; 2001-294, s, 3; 2002-147, s. 9; 2003-420, ss. 1, 7.) 

Editor’s Note. — Session Laws 2002-147, s. 

15, provides: “If the Private Security Officer 
system authorized by that act as a result of the 
enactment of this act.” 

Employment Standards Act of 2002 [S. 2238, 
107th Cong. (2002)] is enacted by the United 
States Congress, the State of North Carolina 
declines to participate in the background check 

Legal Periodicals. — For comment on the 
statutory standard of care for North Carolina 
health care providers, see 1 Campbell L. Rev. 
SGOT Oy, 

CASE NOTES 

Cited in Duggins v. North Carolina State Bd. 
of Certified Pub. Accountant Exmrs., 294 N.C. 
120, 240 S.E.2d 406 (1978); Strickland v. Tant, 

Al N.C. App. 534, 255 S.E.2d 325 (1979); 
Dumouchelle v. Duke Univ., 69 N.C. App. 471, 
317 S.E.2d 100 (1984). 

OPINIONS OF ATTORNEY GENERAL 

the First Amendment. See opinion of Attorney 
General to Michael L. Weisel, Counsel to the 

North Carolina State Board of Mortuary Sci- 

ence, 2000 N.C. AG LEXIS 8 (12/15/2000). 

Advertising of Discounts or Promotions. 
— To the extent that the Board of Mortuary 
Science interprets and applies subdivision 
(e)(1)f to ban advertising of discounts or promo- 
tions, it can do so lawfully only as permitted by 

§ 90-210.25A: Recodified as G.S. 65-77 by Session Laws 2003-420, s. 8(b), 
effective October 1, 2008. 

§ 90-210.26. Good moral character. 

Evidence of good moral character may be shown by the affidavits of three 
persons who have been acquainted with the applicant for three years imme- 
diately preceding the submission of the affidavit. (1979, c. 461, s. 22.) 

§ 90-210.27: Repealed by Session Laws 1987, c. 430, s. 12. 

§ 90-210.27A. Funeral establishments. 

(a) Every funeral establishment shall contain a preparation room which is 
strictly private, of suitable size for the embalming of dead bodies. Each 
preparation room shall: 

) Contain one standard type operating table. 
(2) Contain facilities for adequate drainage. 
(3) Contain a sanitary waste receptacle. 
(4) Contain an instrument sterilizer. 
(5) Have wall-to-wall floor covering of tile, concrete, or other material 

which can be easily cleaned. 
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(6) Be kept in sanitary condition and subject to inspection by the Board or 
its agents at all times. 

(7) Have a placard or sign on the door indicating that the preparation 
room is private. 

(8) Have a proper ventilation or purification system to maintain a 
nonhazardous level of airborne contamination. 

(b) No one is allowed in the preparation room while a dead human body is 
being prepared except licensees, resident trainees, public officials in the 
discharge of their duties, members of the medical profession, officials of the 
funeral home, next of kin, or other legally authorized persons. 

(c) Every funeral establishment shall contain a reposing room for dead 
human bodies, of suitable size to accommodate a casket and visitors. 

(d) Repealed by Session Laws 1997-399, s. 14. 
(e) If a funeral establishment is solely owned by a natural person, that 

person must be licensed by the Board as a funeral director or a funeral service 
licensee. If it is owned by a partnership, at least one partner must be licensed 
by the Board as a funeral director or a funeral service licensee. If it is owned 
by a corporation, the president, vice-president, or the chairman of the board of 
directors must be licensed by the Board as a funeral director or a funeral 
service licensee. If it is owned by a limited lability company, at least one 
member must be licensed by the Board as a funeral director or a funeral service 
licensee. The licensee required by this subsection must be actively engaged in 
the operation of the funeral establishment. 

(f) If a funeral establishment uses the name of a living person in the name 
under which it does business, that person must be licensed by the Board as a 
funeral director or a funeral service licensee. 

(¢) No funeral establishment or other licensee under this Article shall own, 
operate, or maintain a funeral chapel without first having registered the name, 
location, and ownership thereof with the Board; own or maintain more than 
two funeral chapels, or own or maintain a funeral chapel outside of a radius of 
50 miles from the funeral establishment. A duly hcensed person may use a 
funeral chapel for making arrangements for funeral service, selling funeral 
supplies to the public, or making financial arrangements for the rendering of 
such service or sale of supplies, provided that such uses are secondary and 
incidental to and do not interfere with the reposing of dead human bodies, 
visitation, or funeral ceremony. 

(h) All public health laws and rules apply to funeral establishments. In 
addition, all funeral establishments must comply with all of the standards 
established by the rules adopted by the Board. 

(1) No funeral establishment shall use an unregistered or misleading name. 
Misleading names include, but are not limited to, names in the plural form 
when there is only one funeral establishment and the use of the word 
“crematory” or “crematorium” in the name of a funeral establishment that does 
not own a crematory. If an owner of a funeral establishment owns more than 
one funeral establishment, the owner may not use the word “crematory” or 
“crematorium” in the name of more than one of its funeral establishments; 
except that each funeral home having a crematory on the premises may 
contain the term “crematory” or “crematorium” in its name. 

(j) A funeral establishment will not use any name other than the name by 
which it is properly registered with the Board. (1987, c. 430, s. 13; c. 879, s. 6.2; 
1997-399, s. 14; 2001-294, s. 4; 2003-420, s. 9(a), (b).) 
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§ 90-210.28. Fees. 

The Board may set and collect fees, not to exceed the following amounts: 
Establishment permit 

PTO TU cl DIOL geannd peep riemrin cae Unni don bbyytiiiee, Pt 2 ove ale isk ea ldeie mtu $250.00 
PNW OReNBTAVEr Gera ennicel inte acces: Oe a ne ae rr ree eee 7 150.00 
Dh ORCC] Rte ay Ace Ohno cmon nde. oe cf Nara badaen ce on chia cos Cea) gu mend Oe 100.00 

Establishment and embalming facility inspection fee ................. 100.00 
Courtesy card 

EMIS TGA ON be ae ech reemnryh xe rie OWE fe AR Pedy RN. 4! Valea ae aatandaue 75.00 
FE ENE UTC TCV itl tea re aps Es tata Bess Sed yin as. ch PE Se ac 50.00 

Out-of-state licensee 
ESTO MLG AU LO enon xc Wf ee MOSM Pe essa ce ss ernarbaaring, 0:09 oi BE clachocinttasndt 200.00 

Embalmer, funeral director, funeral service 
Application—North 

Pe GUE IVC Ole TN py mere et la ite ait one ib cinca oeuees 150.00 
Nii ved RaSSHICG FS a6 ER oN 7 a 2c 200.00 

Annual Renewal-embalmer or 
PorMre TO mOIECCEOM Mita ee error hou ie Ah BPES saan PER RELE 0 02. ae 40.00 
Total fee, embalmer and funeral director 
when both are held by the same person......................... 60.00 
AMIN eet Ns LAV C Over a Sey CRE APG ers Se fcle oiascise pus a Gra cock Ags eee 60.00 
PEP CUIV CRO UADU Smee me crt, eel es ek hate ela eo yori, bok ee aa aren 50.00 
ee Mer aAvCIMen (al Cem ite tik Pe een ht eink. se leas cokes 50.00 

Resident trainee permit 
EMO pim ce tol OM Mer meer Meret OMG A de ee tae Loh eke boa 50.00 
Bla aiyac ian Oe INeSUDeEV ISO emt). ee cher co nnank ee Age HOLOO 
(ESAS, TELLS GME eco ar hela A lee Stl a ere A are gl 35.00 
[LySieS: LRENALEN GE le Pa tee 1 yet cet ca eral ahd a a 25.00 
Wtmlicaves license: CEntiliCcates ne... 22. s4 is. die es Soon cn coa ve ndee ie neas 25.00 

Chapel registration 
SG ov GE VET pe ea al aS Peo 150.00 
NETO UL Te ACES EM Weitz, AR eee ae 100.00 
PU CMECT IC Wicl MeN hie conn tht REG! alse fey ulew@ines wei ee. 75.00 

The Board shall provide, without charge, one copy of the current statutes 
and regulations relating to Mortuary Science to every person applying for and 
paying the appropriate fees for licensing pursuant to this Article. The Board 
may charge all others requesting copies of the current statutes and regula- 
tions, and the licensees or applicants requesting additional copies, a fee equal 
to the costs of production and distribution of the requested documents. (1979, 
Cm Cleeee aot 1619.16) 5241985, ¢, 447, ss. 1, 2: 1987, c. 710; 1989 (Reg: 
pess., 1990), c. 968; 1997-399, s. 15; 2001-294, s. 5.) 

§ 90-210.29. Students. 

(a) Students who are enrolled in duly accredited mortuary science colleges 
in North Carolina may engage in the practices defined in this Article if the 
practices are part of their academic training and if the practices are under the 
supervision of a licensed instructor of mortuary science or a licensee desig- 
nated by the mortuary science college upon registration with the Board. 

(b) Repealed by Session Laws 2001-294, s. 6, effective December 1, 2001. 
Wee 461) s.22; 2001-294, s. 6.) 
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§ 90-210.29A. Identification of bodies before burial or cre- 
mation. 

The funeral director or person otherwise responsible for the final disposition 
of a dead body shall, prior to the interment or entombment of the dead body, 
affix on the ankle or wrist of the dead body, or, if cremated, on the inside of the 
temporary container or urn containing the remains of the dead body, a tag of 
durable, noncorroding material permanently marked with the name of the 
deceased, the date of death, the social security number of the deceased, the 
county and state of death, and the site of interment or entombment. (1995, c. 
Big ese 2008420067105) 

ARTICLE 13B. 

Funeral and Burial Trust Funds. 

§§ 90-210.30 through 90-210.39: Repealed by 1991 (Regular Session, 
1992) aeme 0 Ineonals 

Cross References. — For present provi- repealed article, see Article 13D of this chapter 
sions pertaining to the subject matter of the (G.S. 90-210.60 et seq.). 

ARTICLES 13C. 

§§ 90-210.40 through 90-210.54: Recodified as Article 13F of Chapter 
90, G.S. 90-210.120 through 90-210.134. 

Editor’s Note. — Session Laws 2003-240, s. 210.134, at the direction of the Revisor of Stat- 
2 revised this Article as G.S. 90-210.40 through utes. Historical citations and case annotations 
90-210.54. It has been recodified as Article 13F to sections in former Article 13C have been 
of Chapter 90, G.S. 90-210.120 through 90- added to corresponding sections in Article 13F. 

§§ 90-210.55 through 90-210.59: Reserved for future codification 
purposes. 

ARTICLE 13D. 

Preneed Funeral Funds. 

§ 90-210.60. Definitions. 

As used in this Article, unless the context requires otherwise: 
(1) “Board” means the North Carolina Board of Funeral Service as created 

pursuant to Article 138A of Chapter 90 of the General Statutes; 
(2) “Financial institution” means a bank, trust company, savings bank, or 

cae? and loan association authorized by law to do business in this 
tate; 

(3) “Insurance company” means any corporation, limited hability com- 
pany, association, partnership, society, order, individual or aggrega- 
tion of individuals engaging in or proposing or attempting to engage 
as principals in any kind of insurance business, including the ex- 
changing of reciprocal or interinsurance contracts between individu- 
als, partnerships, and corporations; 

560 



§90-210.61 ART. 13D. FUNERAL TRUST FUNDS §90-210.61 

(4) “Prearrangement insurance policy” means a life insurance policy, 
annuity contract, or other insurance contract, or any series of con- 
tracts or agreements in any form or manner, issued by an insurance 
company authorized by law to do business in this State, which, 
whether by assignment or otherwise, has for a purpose the funding of 
a preneed funeral contract or an insurance-funded funeral or burial 
prearrangement, the insured or annuitant being the person for whose 
service the funds were paid; 

(5) “Preneed funeral contract” means any contract, agreement, or mutual 
understanding, or any series or combination of contracts, agreements, 
or mutual understandings, whether funded by trust deposits or 
prearrangement insurance policies, or any combination thereof, which 
has for a purpose the furnishing or performance of funeral services, or 
the furnishing or delivery of personal property, merchandise, or 
services of any nature in connection with the final disposition of a 
dead human body, to be furnished or delivered at a time determinable 
by the death of the person whose body is to be disposed of, but does not 
mean the furnishing of a cemetery lot, crypt, niche, or mausoleum; 

(6) “Preneed funeral contract beneficiary” means the person upon whose 
death the preneed funeral contract will be performed; this person may 
also be the purchaser of the preneed funeral contract; 

(7) “Preneed funeral funds” means all payments of cash made to any 
person, partnership, association, corporation, or other entity upon any 
preneed funeral contract or any other agreement, contract, or prear- 
rangement insurance policy, or any series or combination of preneed 
funeral contracts or any other agreements, contracts, or prearrange- 
ment insurance policies, but excluding the furnishing of cemetery lots, 
crypts, niches, and mausoleums, which have for a purpose or which by 
operation provide for the furnishing or performance of funeral or 
burial services, or the furnishing or delivery of personal property, 
merchandise, or services of any nature in connection with the final 
disposition of a dead human body, to be furnished or delivered at a 
time determinable by the death of the person whose body is to be 
disposed of, or the providing of the proceeds of any insurance policy for 
such use; 

(8) “Preneed funeral planning” means offering to sell or selling preneed 
funeral contracts, or making other arrangements prior to death for 
the providing of funeral services or merchandise; 

(9) “Preneed licensee” means a funeral establishment which has applied 
for and has been granted a license to sell preneed funeral contracts 
under the Article. Such license is also referred to in this Article as a 
“preneed funeral establishment license.” (1969, c. 187, s. 1; 1983, c. 
Go ote Joo. C2. 6) Loo W(heesoesss, 1992) c, 901s. 2) 1993. c. 
Dod, Ss. 27; 1997-399, s. 23; 2001-294, ss. 7, 8; 2003-420, s. 1.) 

Editor’s Note. — Session Laws 1991 (Reg. tions under sections of repealed Article 13B 
Sess., 1992), c. 901, ss. 1 and 2, repealed former have been placed under corresponding sections 

Article 13B and added this article. Where ap- of this article. 
propriate, the historical citations and annota- 

§ 90-210.61. Deposit or application of preneed funeral 
funds. 

(a) Preneed funeral funds are subject to the provisions of this Article and 
shall be deposited or applied as follows: 
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(1) If the preneed funeral contract purchaser chooses to fund the preneed 
funeral contract by a trust deposit or deposits, the preneed licensee 
shall deposit all funds in an insured account in a financial institution, 
in trust, in the preneed licensee’s name as trustee within five business 
days. The preneed licensee, at the time of making the deposit as 
trustee, shall furnish to the financial institution the name of each 
preneed funeral contract purchaser and the amount of payment on 
each for which the deposit is being made. The preneed licensee may 
establish an individual trust fund for each preneed funeral contract or 
a common trust fund for all preneed funeral contracts. The trust 
accounts shall be carried in the name of the preneed licensee as 
trustee, but accounting records shall be maintained for each individ- 
ual preneed funeral contract purchaser showing the amounts depos- 
ited and invested, and interest, dividends, increases, and accretions 
earned. Except as provided in this Article, all interest, dividends, 
increases, or accretions earned by the funds shall remain with the 
principal. The trust fund may be charged with applicable taxes and 
for reasonable charges paid by the trustee to itself or others for the 
preparation of fiduciary tax returns. Penalties charged by a financial 
institution for early withdrawals caused by a transfer pursuant to 
G.S. 90-210.63 shall be paid by the preneed licensee. Penalties 
charged as a result of other early withdrawals as permitted by this 
Article shall be paid from the trust fund, and the financial institution 
shall give the preneed funeral contract purchaser prompt notice of 
these penalties. 

(2) Notwithstanding any other provision of law, if a preneed funeral 
contract is funded by a trust deposit or trust deposits, a preneed 
licensee may retain, free of the trust, up to ten percent (10%) of any 
payments made on a preneed funeral contract, provided that the 
preneed licensee fully discloses in writing in advance to the preneed 
funeral contract purchaser the percentage of the payments to be 
retained. If there is no substitution pursuant to G.S. 90-210.63(a), the 
preneed licensee shall give credit for the amount retained upon the 
death of the preneed funeral contract beneficiary and performance of 
the preneed funeral contract. 

(3) If the preneed funeral contract purchaser chooses to fund the contract 
by a prearrangement insurance policy, the preneed licensee shall 
apply all funds received for this purpose to the purchase of the 
prearrangement insurance policy within five business days. The 
preneed licensee shall notify the insurance company of the name of 
each preneed funeral contract purchaser and the amount of each 
payment when the prearrangement insurance policy or policies are 
purchased. 

(b) Except as provided by this Article or by the preneed funeral contract, all 
payments made by the purchaser of a preneed funeral contract or prearrange- 
ment insurance policy shall remain trust funds within a financial institution or 
as paid insurance premiums with an insurance company, as the case may be, 
until the death of the preneed funeral contract beneficiary and until full 
performance of the preneed funeral contract. 

(c) Each preneed licensee may establish and maintain with a financial 
institution of its choice, a preneed funeral fund clearing account. Preneed 
funeral funds received by a preneed licensee may be deposited and held in such 
an account until disbursed by the preneed licensee to fund a preneed funeral 
contract pursuant to subdivisions (a)(1) or (a)(3) of this section. This account 
shall be used solely for the receipt and disbursement of preneed funeral funds. 

(d) Funds deposited in trust under a revocable standard preneed funeral 
contract may, with the written permission of the preneed funeral contract 
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purchaser, be withdrawn by the trustee and used to purchase a prearrange- 
ment insurance policy. Except as provided in this subsection, no funds 
deposited in trust in a financial institution pursuant to this Article shall be 
withdrawn by the trustee to purchase a prearrangement insurance policy. 

(e) Except as provided by G.S. 90-210.61(c), at no time before making a 
deposit or purchasing a prearrangement insurance policy may a preneed 
licensee, or its agents or employees, deposit in its own account or the account 
of any other person any monies coming into its hands for the purpose of 
purchasing services, merchandise, or prearrangement insurance policies un- 
der the provisions of this Article. (1969, c. 187, ss. 2, 4; 1981 (Reg. Sess., 1982), 
Peron, 1053, C..607, Ss. 2,4; 1985) 12° ss, 1-3; 1987, c. 430, ss, 15, 16: 
Cold, 520.2, 1989, c, 485, Ss. 16; ¢. 738, s. 2; 1991 (Reg. Sess., 1992), c. 901, s. 
22) 

CASE NOTES 

Cited in N.C. Bd. of Mortuary Sci. v. Crown 
Mem’ Park, L.L.C., 162 N.C. App. 316, 590 

S.E.2d 467, 2004 N.C. App. LEXIS 113, appeal 
dismissed, 358 N.C. 235, 595 S.E.2d 154 (2004). 

OPINIONS OF ATTORNEY GENERAL 

Prepayment for Burial Services Volun- 
tarily Made. — See opinion of Attorney Gen- 
eral to Mr. John R. Tropman, Deputy Commis- 
sioner of Banks, 40 N.C.A.G. 51 (1970) (issued 
under prior law). 
Preneed Sale of “Garden Mausoleums 

and Interment Crypts” Within Provisions 
of Former Article 13B. — See opinion of 
Attorney General to Mr. John R. Tropman, 
Deputy Commissioner, State Banking Commis- 
sion, 40 N.C.A.G. 52 (1970) (issued under prior 
law). 

§ 90-210.62. Types of preneed funeral contracts; forms. 

(a) A preneed licensee may offer standard preneed funeral contracts and 
inflation-proof preneed funeral contracts. A standard preneed funeral contract 
applies the trust funds or insurance proceeds to the purchase price of funeral 
services and merchandise at the time of death of the contract beneficiary 
without a guarantee against price increases. An inflation-proof contract 
establishes a fixed price for funeral services and merchandise without regard 
to price increases. Upon written disclosure to the purchaser of a preneed 
funeral contract, inflation-proof contracts may permit the preneed licensee to 
retain all of the preneed funeral contract trust funds on deposit, and all 
insurance proceeds, even those in excess of the retail cost of goods and services 
provided, when the preneed licensee has fully performed the preneed funeral 
contract. Preneed funeral contracts may be revocable or irrevocable, at the 
option of the preneed funeral contract purchaser. 

(b) The Board shall approve all forms for preneed funeral contracts. All 
contracts must be in writing, and no form shall be used without prior approval 
of the Board. Any use or attempted use of any oral preneed funeral contract or 
any written contract in a form not approved by the Board shall be deemed a 
violation of this Article. (1991 (Reg. Sess., 1992), c. 901, s. 2.) 

CASE NOTES 

Cited in N.C. Bd. of Mortuary Sci. v. Crown 
Mem’ Park, L.L.C., 162 N.C. App. 316, 590 

S.E.2d 467, 2004 N.C. App. LEXIS 113, appeal 
dismissed, 358 N.C. 235, 595 S.E.2d 154 (2004). 
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§ 90-210.63. Substitution of licensee. 

(a) If the preneed funeral contract is irrevocable, the preneed funeral 
contract purchaser, or after his death the preneed funeral contract beneficiary 
or his legal representative, upon written notice to the financial institution or 
insurance company and the preneed licensee who is a party to the preneed 
funeral contract, may direct the substitution of a different funeral establish- 
ment to furnish funeral services and merchandise. 

(1) If the substitution is made after the death of the preneed funeral 
contract beneficiary, a funeral establishment providing any funeral 
services or merchandise need not be a preneed licensee under this 
Article to receive payment for such services or merchandise. The 
original contracting preneed licensee shall be entitled to payment for 
any services or merchandise provided pursuant to G.S. 90-210.65(d). 
If the substitution is made before the death of the preneed funeral 
contract beneficiary, the substitution must be to a preneed licensee. If 
the preneed funeral contract is funded by a trust deposit or deposits, 
the financial institution shall immediately pay the funds held to the 
original contracting preneed licensee. 

(2) The original contracting preneed licensee shall immediately pay all 
funds received to the successor funeral establishment designated. 
Regardless of whether the substitution is made before or after the 
death of the preneed funeral contract beneficiary, the original con- 
tracting preneed licensee shall not be required to give credit for the 
amount retained pursuant to G.S. 90-210.61(a)(2), except when there 
was a substitution under G.S. 90-210.68(d1) and (e). Upon making 
payments pursuant to this subsection, the financial institution and 
the original contracting preneed licensee shall be relieved from all 
further contractual liability thereon. 

(3) If the preneed funeral contract is funded by a prearrangement 
insurance policy, the insurance company shall not pay any of the 
funds until the death of the preneed funeral contract beneficiary, and 
the insurance company shall pay the funds in accordance with the 
terms of the policy. 

(b) The person giving notice of the substitution of a preneed licensee and the 
successor preneed licensee shall enter into a new preneed funeral contract for 
the funds transferred, and this Article shall apply, including the duty of the 
successor preneed licensee to deposit all of the funds in a financial institution 
if the death of the preneed funeral contract beneficiary has not occurred. 
Nothing in this subsection shall be construed to permit the use of the 
transferred funds to purchase a prearrangement insurance policy, nor to 
permit an irrevocable preneed funeral contract to be made revocable or to 
result in the payment of any of the transferred funds to the preneed funeral 
contract purchaser or to the preneed funeral contract beneficiary or his estate, 
except as provided by G.S. 90-210.64(b). (1991 (Reg. Sess., 1992), c. 901, s. 2; 
1993.1C.. 2426) 1 190 7-599 9s, 24. 2005-4206. 11) 

§ 90-210.64. Death of preneed funeral contract benefi- 
ciary; disposition of funds. 

(a) After the death of a preneed funeral contract beneficiary and full 
performance of the preneed funeral contract by the preneed licensee, the 
preneed licensee shall promptly complete a certificate of performance and 
present it to the financial institution that holds funds in trust under G.S. 
90-210.61(a)(1) or to the insurance company that issued a preneed insurance 
policy pursuant to G.S. 90-210.61(a)(3). Upon receipt of the certificate of 
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performance or similar claim form, the financial institution shall pay the trust 
funds to the contracting preneed licensee and the insurance company shall pay 
the insurance proceeds according to the terms of the policy. Within 10 days 
after receiving payment, the preneed licensee shall mail a copy of the 
certificate of performance or other claim form to the Board. 

(b) Unless otherwise specified in the preneed funeral contract, the preneed 
licensee shall have no obligation to deliver merchandise or perform any 
services for which payment in full has not yet been deposited with a financial 
institution or that will not be provided by the proceeds of a prearrangement 
insurance policy. Any such amounts received which do not constitute payment 
in full shall be refunded to the estate of the deceased preneed funeral contract 
beneficiary or credited against the cost of merchandise or services contracted 
for by a representative of the deceased. Any balance remaining after payment 
for the merchandise and services as set forth in the preneed funeral contract 
shall be paid to the estate of the preneed funeral contract beneficiary or the 
prearrangement insurance policy beneficiary named to receive any such 
balance. Provided, however, unless the parties agree to the contrary, there 
shall be no refund to the estate of the preneed funeral contract beneficiary of 
an inflation-proof preneed funeral contract. 

(c) In the event that any person other than the contracting preneed licensee 
performs any funeral service or provides any merchandise as a result of the 
death of the preneed funeral contract beneficiary, the financial institution shall 
pay the trust funds to the contracting preneed licensee and the insurance 
company shall pay the insurance proceeds according to the terms of the policy. 
The preneed licensee shall, subject to the provisions of G.S. 90-210.65(d), 
immediately pay the monies so received to the other provider. 

(d) When the balance of a preneed funeral fund is one hundred dollars 
($100.00) or less and is payable to the estate of a deceased preneed funeral 
contract beneficiary and there has been no representative of the estate 
appointed, the balance due may be paid directly to a beneficiary or to the 
beneficiaries of the estate. If the balance of a preneed funeral fund exceeds one 
hundred dollars ($100.00) or is not payable to the estate, the balance must be 
paid into the office of the clerk of superior court in the county where probate 
proceedings could be filed for the deceased preneed funeral contract benefi- 
clary. 

(e) Upon the fulfillment of a preneed contract, all of the following items shall 
be completed within 30 days: 

(1) The contracting preneed licensee must submit a certificate of perfor- 
mance or similar claim form to the financial institution holding the 
preneed trust funds and close the preneed account. 

(2) The proceeds of this trust account shall be distributed according to the 
terms of the preneed contract. 

(3) A completed copy of the certificate of performance or similar claim 
form evidencing the final disposition of any financial institution 
preneed trust account funds must be filed with the Board by the 
contracting licensee. (1991 (Reg. Sess., 1992), c. 901, s. 2; 1997-399, s. 
20; 2001-294, s. 9; 2003-420, s. 12.) 

§ 90-210.65. Refund of preneed funeral funds. 

(a) Within 30 days of receipt of a written request from the purchaser of a 
revocable preneed funeral contract who has trust funds deposited with a 
financial institution pursuant to G.S. 90-210.61(a), the financial institution 
shall refund to the preneed funeral contract purchaser the entire amount held 
by the financial institution. 

(b) Within 30 days of receipt of a written notice of cancellation of any 
prearrangement insurance policy purchased pursuant to G.S. 90-210.61(a)(3), 
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the issuing insurance company shall pay such amounts to such person or 

persons as is provided under the terms of the prearrangement insurance policy. 

(c) After making refund pursuant to this section and giving notice of the 

refund to the preneed licensee, the financial institution or insurance company 

shall be relieved from all further liability. 

(d) Notwithstanding any other provision of this Article, if a preneed funeral 

contract is revoked or transferred following the death of the preneed funeral 

contract beneficiary, the purchaser of the preneed funeral contract may be 

charged according to the contracting preneed licensee’s price lists for any 

services performed or merchandise provided prior to revocation or transfer. 

(e) This section shall not apply to irrevocable preneed funeral contracts. 

Irrevocable preneed funeral contracts may not be revoked nor any proceeds 

refunded except by order of a court of competent jurisdiction. Notwithstanding 

the previous sentence, irrevocable preneed funeral contracts purchased pur- 

suant to G.S. 90-210.61(a)(3) shall also be revocable when the underlying 

insurance policy lapses or is otherwise cancelled and the lapsed or cancelled 

policy no longer provides any funding for the preneed funeral contract. (1969, 

c. 187, s. 3; 1981 (Reg. Sess., 1982), c. 1336, s. 2; 1983, c. 657, s. 3; 1985, c. 12, 

ss. 1, 2; 1991 (Reg. Sess., 1992), c. 901, s. 2; 2003-420, s. 13.) 

OPINIONS OF ATTORNEY GENERAL 

Courts of Competent Jurisdiction. — All 
trial divisions within the General Court of 
Justice are courts of competent jurisdiction for 
the purposes of subsection (e). See opinion of 
Attorney General to Mr. William R. Hoke, At- 
torney for the North Carolina State Board of 
Mortuary Science, — N.C.A.G. — (November 3, 

1995); 
Revocation of Contract. — In order for a 

court to revoke an irrevocable preneed funeral 
contract a civil action must be initiated by the 
filing of a complaint with the necessary parties 
being the purchaser, the preneed funeral home 
licensee and, if other than the purchaser, the 
preneed funeral contract beneficiary. See opin- 
ion of Attorney General to Mr. William R. Hoke, 

§ 90-210.66. Recovery fund. 

Attorney for the North Carolina State Board of 
Mortuary Science, — N.C.A.G. — (November 3, 

1995). 
Incompetent Purchaser or Beneficiary. 

— If a purchaser or beneficiary of a preneed 
funeral contract has been adjudicated incompe- 
tent, the clerk of the superior court is a “court of 
competent jurisdiction” and a hearing should be 
held in order for the clerk to make findings 
establishing that it is in the best interest of the 
ward to revoke the contract. See opinion of 
Attorney General to Mr. William R. Hoke, At- 
torney for the North Carolina State Board of 
Mortuary Science, — N.C.A.G. — (November 3, 

1995). 

(a) There is established the Preneed Recovery Fund. The Fund shall be 
administered by the Board. The purpose of the Fund is to reimburse purchas- 
ers of preneed funeral contracts who have suffered financial loss as a result of 
the malfeasance, misfeasance, default, failure or insolvency of any licensee 
under this Article, and includes refunds due a preneed funeral contract 
beneficiary from a preneed licensee who has retained any portion of the 
preneed funeral contract payments pursuant to G.S. 90-210.61(a)(2). 

(b) From the fee for each preneed funeral contract as required by G.S. 
90-210.67(d), the Board shall deposit two dollars ($2.00) into the Fund. The 
Board may suspend the deposits into the Fund at any time and for any period 
for which the Board determines that a sufficient amount is available to meet 
likely disbursements and to maintain an adequate reserve. 

(c) All sums received by the Board pursuant to this section shall be held in 
a separate account known as the Preneed Recovery Fund. Deposits to and 
disbursements from the Fund account shall be subject to rules established by 
the Board. 
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(d) The Board shall adopt rules governing management of the Fund, the 
presentation and processing of applications for reimbursement, and subroga- 
tion or assignment of the rights of any reimbursed applicant. 

(e) The Board may expend monies in the Fund for the following purposes: 
(1) To make reimbursements on approved applications; 
(2) To purchase insurance to cover losses as deemed appropriate by the 

Board and not inconsistent with the purposes of the Fund; 
(3) To invest such portions of the Fund as are not currently needed to 

reimburse losses and maintain adequate reserves, as are permitted to 
be made by fiduciaries under State law; and 

(4) To pay the expenses of the Board for administering the Fund, includ- 
ing employment of legal counsel to prosecute subrogation claims. 

(f) Reimbursements from the Fund shall be made only to the extent to which 
such losses are not bonded or otherwise covered, protected or reimbursed and 
only after the applicant has complied with all applicable rules of the Board. 

(g) The Board shall investigate all applications made and may reject or 
allow such claims in whole or in part to the extent that monies are available in 
the Fund. The Board shall have complete discretion to determine the order and 
manner of payment of approved applications. All payments shall be a matter of 
privilege and not of right, and no person shall have any right in the Fund asa 
third-party beneficiary or otherwise. No attorney may be compensated by the 
Board for prosecuting an application for reimbursement. 

(h) In the event reimbursement is made to an applicant under this section, 
the Board shall be subrogated in the reimbursed amount and may bring any 
action it deems advisable against any person, including a preneed licensee. 
The Board may enforce any claims it may have for restitution or otherwise and 
may employ and compensate consultants, agents, legal counsel, accountants 
and any other persons it deems appropriate. 

(i) The Fund shall apply to losses arising after July 9, 1992, regardless of the 
date of the underlying preneed funeral contract. (1991 (Reg. Sess., 1992), ¢. 
OOM fee2506997-399., s. 26.) 

§ 90-210.67. Application for license. 

(a) No person may offer or sell preneed funeral contracts or offer to make or 
make any funded funeral prearrangements without first securing a license 
from the Board. Notwithstanding any other provision of law, any person who 
offers to sell or sells a casket, to be furnished or delivered at a time 
determinable by the death of the person whose body is to be disposed of in the 
casket, shall first comply with the provisions of this Article. There shall be two 
types of licenses: a preneed funeral establishment license and a preneed sales 
license. Only funeral establishments holding a valid establishment permit 
pursuant to G.S. 90-210.25(d) shall be eligible for a preneed funeral establish- 
ment license. Employees and agents of such entities, upon meeting the 
qualifications to engage in preneed funeral planning as established by the 
Board, shall be eligible for a preneed sales license. The Board shall establish 
the preneed funeral planning activities that are permitted under a preneed 
sales license. The Board shall adopt rules establishing such qualifications and 
activities no later than 12 months following the ratification of this act [Session 
Laws 1991 (Reg. Sess., 1992), c. 901, s. 2]. Preneed sales licensees may sell 
preneed funeral contracts, prearrangement insurance policies, and make 
funded funeral prearrangements only on behalf of one preneed funeral 
establishment licensee; provided, however, they may sell preneed funeral 
contracts, prearrangement insurance policies, and make funeral prearrange- 
ments for any number of licensed preneed funeral establishments that are 
wholly owned by or affiliated with, through common ownership or contract, the 
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same entity; provided further, in the event they engage in selling prearrange- 

ment insurance policies, they shall meet the licensing requirements of the 

Commissioner of Insurance. Every preneed funeral contract shall be signed by 

a person licensed as a funeral director or funeral service licensee pursuant to 
Article 13A of Chapter 90 of the General Statutes. 

Application for a license shall be in writing, signed by the applicant and duly 
verified on forms furnished by the Board. Each application shall contain at 
least the following: the full names and addresses (both residence and place of 
business) of the applicant, and every partner, member, officer and director 
thereof if the applicant is a partnership, limited liability company, association, 
or corporation and any other information as the Board shall deem necessary. A 
preneed funeral establishment license shall be valid only at the address stated 
in the application or at a new address approved by the Board. 

(b) An application for a preneed funeral establishment license shall be 
accompanied by a nonrefundable application fee of not more than one hundred 
fifty dollars ($150.00). The Board shall set the amounts of the application fees 
and renewal fees by rule, but the fees shall not exceed one hundred fifty dollars 
($150.00). If the license is granted, the application fee shall be applied to the 
annual license fee for the first year or part thereof. Upon receipt of the 
application and payment of the application fee, the Board shall issue a 
renewable preneed funeral establishment license unless it determines that the 
applicant has violated any provision of G.S. 90-210.69(c) or has made false 
statements or representations in the application, or is insolvent, or has 
conducted or is about to conduct, its business in a fraudulent manner, or is not 
duly authorized to transact business in this State. The license shall expire on 
December 31 and each preneed funeral establishment licensee shall pay 
annually to the Board on or before that date a license renewal fee of not more 
than one hundred fifty dollars ($150.00). On or before the first day of February 
immediately following expiration, a license may be renewed without paying a 
late fee. After that date, a license may be renewed by paying a late fee of not 
more than one hundred dollars ($100.00) in addition to the annual renewal fee. 

(c) An application for a preneed sales license shall be accompanied by a 
nonrefundable application fee of not more than fifty dollars ($50.00). The 
Board shall set the amounts of the application fees and renewal fees by rule, 
but the fees shall not exceed fifty dollars ($50.00). If the license is granted, the 
application fee shall be applied to the annual license fee for the first year or 
part thereof. Upon receipt of the application and payment of the application 
fee, the Board shall issue a renewable preneed sales license provided the 
applicant has met the qualifications to engage in preneed funeral planning as 
established by the Board unless it determines that the applicant has violated 
any provision of G.S. 90-210.69(c). The license shall expire on December 31 and 
each preneed sales licensee shall pay annually to the Board on or before that 
date a license renewal fee of not more than fifty dollars ($50.00). On or before 
the first day of February, a license may be renewed without paying a late fee. 
After that date, a license may be renewed by paying a late fee of not more than 
twenty-five dollars ($25.00) in addition to the annual renewal fee. 

(d) Any person selling a preneed funeral contract, whether funded by a trust 
deposit or a prearrangement insurance policy, shall remit to the Board, within 
10 days of the sale, a fee not to exceed twenty dollars ($20.00) for each sale and 
a copy of each contract. The person shall pay a late fee of not more than 
twenty-five dollars ($25.00) for each late filing and payment. The fees shall not 
be remitted in cash. 

(d1) The Board may also set and collect a fee of not more than twenty-five 
dollars ($25.00) for the late filing of a certificate of performance and a fee of not 
more than one hundred and fifty dollars ($150.00) for the late filing of an 
annual report. 
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(e), (f). Repealed by Session Laws 2003-420, s. 14, effective October 1, 2003. 
mioomcmle (so lOSI cio 71 asen 1G: 0721983, 'c..65%s; 4; 1985, 6612.58. 1 ? 
mom oO le Reempess:, 1992)) cx 901, 3, 2;/1995 (Reg..Sesss 1996), c, 665; sy 1: 
POO Teo Gesy2 i 20012294.05, 10;2008-420, s. 14.) 

CASE NOTES 

Constitutionality. — Provision of G.S. 90- 
210.67(a) that prohibited persons from offering 
or selling preneed funeral contracts without 
holding a license issued by the North Carolina 
Board of Mortuary Science was rationally re- 
lated to the State’s need to protect consumers, 
and the appellate court held that the statute 

equal protection rights of a cemetery owner 
that was sued by the Board after it learned that 
the owner was selling preneed caskets without 
a license. N.C. Bd. of Mortuary Sci. v. Crown 
Mem] Park, L.L.C., 162 N.C. App. 316, 590 
S.E.2d 467, 2004 N.C. App. LEXIS 113, appeal 
dismissed, 358 N.C. 235, 595 S.E.2d 154 (2004). 

did not violate the substantive due process or 

§ 90-210.68. Licensee’s books and records; notice of trans- 
fers, assignments and terminations. 

(a) Every preneed licensee shall keep for examination by the Board accurate 
accounts, books, and records in this State of all preneed funeral contract and 
prearrangement insurance policy transactions, copies of all agreements, insur- 
ance policies, instruments of assignment, the dates and amounts of payments 
made and accepted thereon, the names and addresses of the contracting 
parties, the persons for whose benefit funds are accepted, and the names of the 
financial institutions holding preneed funeral trust funds and insurance 
companies issuing prearrangement insurance policies. The Board, its inspec- 
tors appointed pursuant to G.S. 90-210.24 and its examiners, which the Board 
may appoint to assist in the enforcement of this Article, may during normal 
hours of operation and periods shortly before or after normal hours of 
operation, investigate the books, records, and accounts of any licensee under 
this Article with respect to trust funds, preneed funeral contracts, and 
prearrangement insurance policies. Any preneed licensee who, upon inspec- 
tion, fails to meet the requirements of this subsection or who fails to keep an 
appointment for an inspection shall pay a reinspection fee to the Board in an 
amount not to exceed one hundred dollars ($100.00). The Board may require 
the attendance of and examine under oath all persons whose testimony it may 
require. Every preneed licensee shall submit a written report to the Board, at 
least annually, in a manner and with such content as established by the Board, 
of its preneed funeral contract sales and performance of such contracts. The 
Board may also require other reports. 

(b) A preneed licensee may transfer preneed funds held by it as trustee from 
the financial institution which is a party to a preneed funeral contract to a 
substitute financial institution that is not a party to the contract. Within 10 
days after the transfer, the preneed licensee shall notify the Board, in writing, 
of the name and address of the transferee financial institution. Before the 
transfer may be made, the transferee financial institution shall agree to make 
disclosures required under the preneed funeral contract to the Board or its 
inspectors or examiners. If the contract is revocable, the licensee shall notify 
the contracting party of the intended transfer. 

(c) If any preneed licensee transfers or assigns its assets or stock to a 
successor funeral establishment or terminates its business as a funeral 
establishment, the preneed licensee and assignee shall notify the Board at 
least 15 days prior to the effective date of the transfer, assignment or 
termination: provided, however, the successor funeral establishment must be a 
preneed licensee or shall be required to apply for and be granted such license 
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by the Board before accepting any preneed funeral contracts, whether funded 
by trust deposits or preneed insurance policies. Provided further, a successor 
funeral establishment shall be liable to the preneed funeral contract purchas- 
ers for the amount of contract payments retained by the assigning or 
transferring funeral home pursuant to G.S. 90-210.61(a)(2). 

(d) Financial institutions that accept preneed funeral trust funds and 
insurance companies that issue prearrangement insurance policies shall, upon 
request by the Board or its inspectors or examiners, disclose any information 
regarding preneed funeral trust accounts held or prearrangement insurance 
policies issued by it for a preneed licensee. 

(d1) When a preneed funeral establishment license lapses or is terminated 
for any reason, the preneed licensee shall immediately divest of all the 
unperformed preneed funeral contracts and shall transfer them and any 
amounts retained under G.S. 90-210.61(a)(2) to another preneed funeral 
establishment licensee pursuant to the procedures of subsection (e) of this 
section. 

(e) In the event that any preneed licensee is unable or unwilling or is for any 
reason relieved of its responsibility to perform as trustee or to perform any 
preneed funeral contract, the Board, with the written consent of the purchaser 
of the preneed funeral contract, or after the purchaser’s death or incapacity, 
the preneed funeral contract beneficiary shall order the contract and any 
amounts retained pursuant to G.S. 90-210.61(a)(2) to be assigned to a 
substitute preneed licensee provided that the substitute licensee agrees to 
accept such assignment. 

(f) The substitute preneed licensee under subsections (d1) and (e) of this 
section shall be liable to the preneed funeral contract purchasers for the 
amount of contract payments that had been retained by, and that the 
substitute preneed licensee has received from, the assigning preneed licensee. 
(1969, c. 187, s. 6; 1983, c. 657, ss. 4, 5; 1985, c. 12, s. 1; 1991 (Reg. Sess., 1992); 
ESO, Cha GI es Ney ec oe Ie Wiese ehh ye)! 

CASE NOTES 

Cited in N.C. Bd. of Mortuary Sci. v. Crown  S.E.2d 467, 2004 N.C. App. LEXIS 113, appeal 
Mem’ Park, L.L.C., 162 N.C. App. 316, 590 dismissed, 358 N.C. 235, 595 S.E.2d 154 (2004). 

§ 90-210.69. Rulemaking; enforcement of Article; judicial 
review; determination of penalty amount. 

(a) The Board is authorized to adopt rules for the carrying out and 
enforcement of the provisions of this Article. The Board may perform such 
other acts and exercise such other powers and duties as are authorized by this 
Article and by Article 13A of this Chapter to carry out its powers and duties. 

(b) The Board may administer oaths and issue subpoenas requiring the 
attendance of persons and the production of papers and records in any 
investigation conducted by it. Members of the Board’s staff or the sheriff or 
other appropriate official of any county of this State shall serve all notices, 
subpoenas and other papers given to them by the Board for service in the same 
manner as process issued by any court of record. Any person who does not obey 
a subpoena issued by the Board shall be guilty of a misdemeanor and, upon 
conviction thereof, shall be fined or imprisoned in the discretion of the court. 

(c) In accordance with the provisions of Chapter 150B of the General 
Statutes, if the Board finds that a licensee, an applicant for a license or an 
applicant for license renewal is guilty of one or more of the following, the Board 
may refuse to issue or renew a license or may suspend or revoke a license or 
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place the holder thereof on probation upon conditions set by the Board, with 
revocation upon failure to comply with the conditions: 

(1) Offering to engage or engaging in activities for which a license is 
required under this Article but without having obtained such a 
license. 

(2) Aiding or abetting an unlicensed person, firm, partnership, associa- 
tion, corporation or other entity to offer to engage or engage in such 
activities. 

(3) Acrime involving fraud or moral turpitude by conviction thereof. 
(4) Fraud or misrepresentation in obtaining or receiving a license or in 

preneed funeral planning. 
(5) False or misleading advertising. 
(6) Violating or cooperating with others to violate any provision of this 

Article, the rules and regulations of the Board, or the standards set 
forth in Funeral Industry Practices, 16 C.F.R. 453 (1984), as amended 
from time to time. 

In any case in which the Board is authorized to take any of the actions 
permitted under this subsection, the Board may instead accept an offer in 
compromise of the charges whereby the accused shall pay to the Board a 
penalty of not more than five thousand dollars ($5,000). In any case in which 
the Board is entitled to place a licensee on a term of probation, the Board may 
also impose a penalty of not more than five thousand dollars ($5,000) in 
conjunction with such probation. 

(d) Any proceedings pertaining to or actions against a funeral establishment 
under this Article may be in addition to any proceedings or actions permitted 
by G.S. 90-210.25(d)(4). Any proceedings pertaining to or actions against a 
person licensed for funeral directing or funeral service may be in addition to 
any proceedings or actions permitted by G.S. 90-210.25 (e)(1) and (2). 

(e) Judicial review shall be pursuant to Article 4 of Chapter 150B of the 
General Statutes. 

(f) In determining the amount of any penalty imposed or assessed under 
Article 13 of Chapter 90 of the General Statutes, the Board shall consider: 

(1) The degree and extent of harm to the public health, safety, and 
welfare, or to property, or the potential for harm. 

(2) The duration and gravity of the violation. 
(3) Whether the violation was committed willfully or intentionally or 

reflects a continuing pattern. 
(4) Whether the violation involved elements of fraud or deception either to 

the public or to the Board, or both. 
(5) The violator’s prior disciplinary record with the Board. 
(6) Whether and the extent to which the violator profited by the violation. 

OGIsCmiol Gi 1983. c. Gal, si4:.1985.¢c, 12,6. 1: 1991 ReoeSess.. 
1992), c. 901, s. 2; 1997-399, ss. 29, 30; 2001-294, s. 11; 2004-203, s. 7.) 

Effect of Amendments. — Session Laws _leted “adopted” preceding “or the standards” in 
2004-203, s. 7, effective August 17, 2004, de- subdivision (c)(6). 

§ 90-210.70. Penalties. 

(a) Anyone who embezzles or who fraudulently, or knowingly and willfully 
misapplies, or in any manner converts preneed funeral funds to his own use, or 
for the use of any partnership, corporation, association, or entity for any 
purpose other than as authorized by this Article; or anyone who takes, makes 
away with or secretes, with intent to embezzle or fraudulently or knowingly 
and willfully misapply or in any manner convert preneed funeral funds for his 
own use or the use of any other person for any purpose other than as 

O71 



§90-210.71 CH. 90. MEDICINE, ALLIED OCCUPATIONS §90-210.73 

authorized by this Article shall be guilty of a felony. If the value of the preneed 
funeral funds is one hundred thousand dollars ($100,000) or more, violation of 
this section is a Class C felony. If the value of the preneed funeral funds is less 
than one hundred thousand dollars ($100,000), violation of this section is a 
Class H felony. Each such embezzlement, conversion, or misapplication shall 
constitute a separate offense and may be prosecuted individually. Upon 
conviction, all licenses issued under this Article shall be revoked. 

(b) Any person who willfully violates any other provision of this Article shall 
be guilty of a Class 1 misdemeanor. Each such violation shall constitute a 
separate offense and may be prosecuted individually. 

(c) If a corporation or limited liability company embezzles or fraudulently or 
knowingly and willfully misapplies or converts preneed funeral funds as 
provided in subsection (a) hereof or otherwise violates any provision of this 
Article, the officers, directors, members, agents, or employees responsible for 
committing the offense shall be fined or imprisoned as herein provided. 

(d) The Board shall have the power to investigate violations of this section 
and shall deliver all evidence of violations of subsection (a) of this section to the 
district attorney in the county where the offense occurred. The Board shall, 
with the fees collected under this Article, employ legal counsel and other staff 
to monitor preneed trusts, investigate complaints, audit preneed trusts, and be 
responsible for delivering evidences to the district attorney when there is 
evidence that a felony has been committed by a licensee. The record of 
complaints, auditing, and enforcement shall be presented in an annual report 
from the Board to the General Assembly. 

(e) Whenever it shall appear to the Board that any person, firm, or 
corporation has violated, threatens to violate, or is violating any provisions of 
this Article, the Board may apply to the courts of the State for a restraining 
order and injunction to restrain these practices. If upon application the court 
finds that any provision of this Article is being violated, or a violation is 
threatened, the court shall issue an order restraining and enjoining the 
violations, and this relief may be granted regardless of whether criminal 
prosecution is instituted under the provisions of this subsection. The venue for 
actions brought under this subsection shall be the superior court of any county 
in which the acts are alleged to have been committed or in the county where 
the defendant in the action resides. (1969, c. 187, s. 8; 1985, c. 12, s. 1; 1991 
(Reg. Sess., 1992). c. 901, s. 2; 1993 (Reg. Sess., 1994), c. 767, s. 28; 1997-399) 
ss. ol, 32; 1997-443) s. 19.25(0); Z003-420, Ss. 15,) 

§ 90-210.71. Nonregulation of insurance sales. 

The provisions of this Article do not regulate the issuance and sale of 
insurance policies, but apply only to the underlying preneed funeral contracts. 
(199 (Reo pSess 1997) .c, JUL. sa 2.) 

§ 90-210.72. Nonapplication to certain funeral contracts. 

This Article does not apply to contracts for funeral services or merchandise 
sold as preneed burial insurance policies pursuant to Part 13 of Article 10 of 
Chapter 143B of the North Carolina General Statutes or to replacements or 
conversions of such policies pursuant to G.S. 90-210.106. (1991 (Reg. Sess., 
199D7 re: S015 sss) 

§ 90-210.73. Not public record. 

The names and addresses of the purchasers and beneficiaries of preneed 
funeral contracts filed with the Board shall not be subject to Chapter 132 of the 
General Statutes. (1997-399, s. 33.) 
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8§ 90-210.74 through 90-210.79: Reserved for future codification 
purposes. 

ARTICLE 13E. 

Mutual Burial Associations. 

§ 90-210.80. Duties of Board; meetings. 

It shall be the duty of the North Carolina Board of Funeral Service to 
supervise, pursuant to this Article, all burial associations authorized by this 
Article to operate in North Carolina, to determine that such associations are 
operated in conformity with this Article and the rules adopted pursuant to this 
Article; to prosecute violations of this Article or rules adopted pursuant 
thereto; and to protect the interest of members of mutual burial associations. 

The North Carolina Board of Funeral Service, after a public hearing, may 
promulgate reasonable rules and regulations for the enforcement of this 
Article and in order to carry out the intent thereof. The Board is authorized 
and directed to adopt specific rules to provide for the orderly transfer of a 
member’s benefits in cash or merchandise and services from the funeral 
director sponsoring the member’s association to the funeral establishment 
which furnishes a funeral service, or merchandise, or both, for the burial of the 
member, provided that any funeral establishment to which the member’s 
benefits are transferred in accordance with such rules shall, if located in North 
Carolina, be a funeral establishment registered and permitted under the 
provisions of G.S. 90-210.25 or shall, if located in any other state, territory or 
foreign country, be a funeral establishment recognized by and operating in 
conformity with the laws of such other state, territory or foreign country. One 
or more burial associations operating in North Carolina may merge into 
another burial association operating in North Carolina and two or more burial 
associations operating in North Carolina may consolidate into a new burial 
association provided that any such plan of merger or plan of consolidation shall 
be adopted and carried out in accordance with rules adopted by the Board 
pursuant to this Article. 

All rules heretofore adopted by the North Carolina Mutual Burial Associa- 
tion Commission or the North Carolina Board of Funeral Service in accordance 
with prior law and which have not been amended, rescinded, revoked or 
otherwise changed, or which have not been nullified or made inoperative or 
unenforceable because of any statute enacted after the adoption of any such 
rule, shall remain in full force and effect until amended, rescinded, revoked or 
otherwise changed by action of the North Carolina Board of Funeral Service as 
set out above, or until nullified or made inoperative or unenforceable because 
of statutory enactment or court decision. 
Members of the Board shall receive, when attending such regular or special 

meetings such per diem, expense allowance and travel allowance as are 
allowed other commissions and boards of the State. The legal adviser to the 
Board shall be entitled to actual expenses when attending regular or special 
meetings of the Board held other than in Raleigh. All expenses of the Board 
shall be paid from funds coming to the Board pursuant to this Article or 
aupropriated for this'purpose.(1967, c, 1197,-s. 2; 1971, ¢. 1151; 1973, ¢. 1147, 
s. 1; 1975, c. 837; 1987, c. 864, s. 12; 1997-313, ss. 3, 5; 1999-425, s. 1; 2003-420, 
soalent7(b).) 

Editor’s Note. — This section was formerly 472.2 by Session Laws 1987, c. 864, s. 12, 
G.S. 58-241.8. It was recodified as G.S. 143B- effective August 14, 1987. 
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Session Laws 2003-420, s. 17(b), recodified 

former G.S. 143B-472.2 through 143B-472.29 
as present G.S. 90-210.80 through 90-210.107 
in Article 13E of Chapter 90. The Revisor of 
Statutes is authorized to make changes to stat- 
utory cross-references that will reflect the re- 
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sults of the codification. Historical citations and 

case annotations to sections in former G.S. 

143B-472.2 through 143B-472.29 have been 
added to corresponding sections in new Article 
13E as recodified. 

CASE NOTES 

Editor’s Note. — The cases below were de- 
cided under former G.S. 143B-472.2. 

Modification Permitting Selection of Fu- 
neral Director by Decedent’s Representa- 
tives. — Modification in statute and regula- 
tions which would permit the selection of a 
funeral director by representatives of decedent 
was a reasonable change and would seem to be 
within the general purpose for which the asso- 

ciation was formed. Present-day society is so 
mobile that provisions which will facilitate 
transfer of benefits would appear to be in the 
public interest. Adair v. Orrell’s Mut. Burial 
Ass’n, 19 N.C. App. 492, 199 S.E.2d 129 (1973), 
aff'd, 284 N.C. 534, 201 S.E.2d 905, appeal 
dismissed, 417 U.S; 927, 945. Ct. 263 7—4 aie 
Ed. 2d 231 (1974), decided under former § 58- 

DA ae 

§ 90-210.81. Requirements as to rules and bylaws. 

All burial associations now operating within the State of North Carolina 
shall have and maintain rules and bylaws embodying the following: 

Article 1. The name of this association shall be , which shall 
indicate that said association is a mutual burial association. 

Article 2. The objects and purposes for which this association is formed and 
the purposes for which it has been organized, and the methods and plan of 
operation of this association shall be to provide a plan for each member of this 
association for the payment of one funeral benefit for each member, which shall 
consist of a funeral benefit in cash or merchandise and service, with no free 
embalming or free ambulance service included in this benefit. No other free 
service or any other thing free shall be held out, promised or furnished, in any 
case. Such funeral benefit shall be in the amount of one hundred dollars 
($100.00) of cash or merchandise and service, without free embalming or free 
ambulance service, for persons of the age of 10 years and over, or in the amount 
of fifty dollars ($50.00) for persons under the age of 10 years; provided, 
however, that any member of this association of the age of 10 years or more 
may purchase a double benefit (for a total benefit of two hundred dollars 
($200.00)), and provided further, however, that any member of this association 
under the age of 10 years may purchase a double benefit (for a total benefit of 
one hundred dollars ($100.00)) or a quadruple benefit (for a total benefit of two 
hundred dollars ($200.00)); however, any additional benefit (as set out herein) 
shall be based on the assessment rate, as provided in Article 6 of this section, 
at the attained age of applicant at the time the additional benefit takes effect. 
The purchase of an additional benefit shall not be available to any member who 
cannot fulfill the requirements as set forth in Article 3 of this section. 

Provided, further, that mutual burial associations organized and operating 
pursuant to this Article may offer for sale to its members in good standing, 
funeral benefits payable only in cash in excess of two hundred dollars 
($200.00), but those sales shall be subject to all applicable insurance laws of 
this State and shall in no manner be subject to the provisions of this Article or 
impair whatsoever funds heretofore or hereafter collected and held by that 
Association pursuant to this Article. All mutual burial association policies 
heretofore or hereafter sold in this State in an amount of two hundred dollars 
($200.00) or less shall continue to be administered by the Board of Funeral 
Service and shall be subject to all provisions of this Article. 

Article 3. Any person who has passed his or her first birthday, and who has 
not passed his or her sixty-fifth birthday, and who is in good health and not 
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under treatment of any physician, nor confined in any institution for the 
treatment of mental or other disease, may become a member of this burial 
association by the payment by such person, or for such person, of a member- 
ship fee in accordance with the provisions of this Article and the first 
assessment due on the membership issued for such member in accordance with 
the provisions of Article 6 herein. The membership fee for any person joining 
prior to July 1, 1975, is twenty-five cents (25¢). The membership fee of any 
person joining after July 1, 1975, is twenty-five cents (25¢) for each one 
hundred dollars ($100.00) of benefits provided in such membership, with a 
minimum membership fee of twenty-five cents (25¢). The payment of the 
membership fee, without the payment of the first quarterly assessment due on 
the membership, shall not authorize the issuance of a certificate of member- 
ship in this burial association, and a certificate of membership for such person 
shall not be issued until the first such assessment is paid. Any member of this 
association joining after July 1, 1975, and who shall thereafter purchase an 
increased benefit shall pay an additional membership fee in accordance with 
this Article so that the total membership fee paid by such person shall equal 
twenty-five [cents] (25¢) for each one hundred dollars ($100.00) of benefits in 
such member’s membership; provided, that any member with a fifty-dollar 
($50.00) benefit who increases his benefit from fifty dollars ($50.00) to one 
hundred dollars ($100.00) shall not be required to pay any additional mem- 
bership fee. The payment of any additional membership fee, without the 
payment of the first additional assessment due for the increased benefit, shall 
not make such member eligible for any additional benefit, and such member 
shall not be eligible for any additional benefit until the first such additional 
assessment due for such additional benefit is paid. Notwithstanding the 
foregoing, the provisions of the last paragraph of Article 6, hereinafter set out, 
shall control the increase of benefits from fifty dollars ($50.00) to one hundred 
dollars ($100.00) for any member of this association joining under the age of 10 
whose benefits in force upon such member attaining his or her tenth birthday 
are in the amount of fifty dollars ($50.00). 

Applicant’s birthday must be written in the application and subject to 
verification by any record the Board of Funeral Service may deem necessary to 
prove or establish a true date of the birth of any applicant. 

Article 4. The annual meeting of the association shall be held at 
(here insert the place, date and hour); each member shall have one vote at said 
annual meeting and 15 members of the association shall constitute a quorum. 
There shall be elected at the annual meeting of said association a board of 
directors of seven members, each of whom shall serve for a period of from one 
to five years as the membership may determine and until his or her successor 

shall have been elected and qualified. Any member of the board of directors 

who shall fail to maintain his or her membership, as provided in the rules and 
bylaws of said association, shall cease to be a member of the board of directors 

and a director shall be appointed by the president of said association for the 

unexpired term of such disqualified member. There shall be at least an annual 

meeting of the board of directors, and such meeting shall be held immediately 

following the annual meeting of the membership of the association. The 

directors of the association may, by a majority vote, hold other meetings of 

which notice shall be given to each member by mailing such notice five days 

before the meeting to be held. At the annual meetings of the directors of the 

association, the board of directors shall elect a president, a vice-president, and 

a secretary-treasurer. The president and vice-president shall be elected from 

among the directors, but the secretary-treasurer may be selected from the 

director membership or from the membership of the association, it being 

provided that it is not necessary that the secretary-treasurer shall be a 

member of the board of directors. Among other duties that the secretary- 
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treasurer may perform, he shall be chargeable with keeping an accurate and 

faithful roll of the membership of this association at all times and he shall be 

chargeable with the duty of faithfully preserving and faithfully applying all 

moneys coming into his hands by virtue of his said office. The president, 

vice-president and secretary-treasurer shall constitute a board of control who 

shall direct the affairs of the association in accordance with these Articles and 

bylaws of the association, and subject to such modification as may be made or 

authorized by an act of the General Assembly. The secretary-treasurer shall 

keep a record of all assessments made, dues collected and benefits paid. The 

books of the association, together with all records and bank accounts shall be 

at all times open to the inspection of the Board of Funeral Service or its duly 

constituted auditors or representatives. It shall be the duty of the secretary or 

secretary-treasurer of each association to keep the books of the association 

posted up-to-date so that the financial standing of the association may be 

readily ascertained by the Board of Funeral Service or any auditor or 

representative employed by it. Upon the failure of any secretary or secretary- 

treasurer to comply with this provision, it shall be the duty of the Board of 

Funeral Service to take charge of the books of the association and do whatever 

work is necessary to bring the books up-to-date. The actual costs of said work 
may be charged the burial association and shall be paid from the thirty percent 
(30%) allowed by law for the operation of the burial association. 
Whenever in the opinion of the Board of Funeral Service, it 1s necessary to 

audit the books of any burial association more than once in any calendar year, 
the Board of Funeral Service shall have authority to assess such burial 
association the actual cost of any audit in excess of one per calendar year, 
provided that no more than one audit may be deemed necessary unless a 
discrepancy exists at the last regular audit. Such cost shall be paid from the 
thirty percent (30%) allowed by law for the operation of the burial association. 

Every burial association shall file with the Board of Funeral Service an 
annual report of its financial condition on a form furnished to it by the Board 
of Funeral Service. Such report shall be filed on or before February 15 of each 
calendar year and shall cover the complete financial condition of the burial 
association for the immediate preceding calendar year. The Board of Funeral 
Service shall levy and collect a penalty of twenty-five dollars ($25.00) for each 
day after February 15 that the report called for herein is not filed. The Board 
may, in its discretion, grant any reasonable extension of the above filing date 
without the penalty provided in this section. Such penalty shall be paid from 
the thirty percent (30%) allowed by law for the operation of the burial 
association. Any secretary or secretary-treasurer who fails to file such financial 
report on or before February 15 of each calendar year or on or before the last 
day of any period of extension for the filing of such report granted by the Board 
to the burial association of such secretary or secretary-treasurer shall be guilty 
of a Class 3 misdemeanor. Each day after February 15, or the last day of any 
period of extension for the filing of the report granted by the Board to the burial 
association of such secretary or secretary-treasurer, that said report is not filed 
by the secretary or secretary-treasurer of a burial association, shall constitute 
a separate offense. 

Article 5. Upon the death of any officer, his successor shall be elected by the 
board of directors for the unexpired term. The president, vice-president and 
secretary-treasurer shall be elected for a term of from one to five years, and 
shall hold office until his successor is elected and qualified, subject to the power 
of the board of directors to remove any officer for good cause shown; provided, 
that any officer removed by the board of directors shall have the right of appeal 
to the membership of the association, such appeal to be heard at the next 
ensuing annual meeting of said membership. 

Article 6. Each member shall be assessed according to the following schedule 
for the benefit indicated (or in multiples thereof for additional benefit) at the 
age of entry of the member. 
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ASSESSMENT RATE FOR AGE GROUPS: 

First to tenth birthday 
($50.00) benefit five cents (5¢) 

Tenth to thirtieth birthday 
($100.00) benefit ten cents (10¢) 

Thirtieth to fiftieth birthday 
($100.00) benefit twenty cents (20¢) 

Fiftieth to sixty-fifth birthday 
($100.00) benefit thirty cents (30¢) 

(Ages shall be defined as having passed a certain birthday instead of nearest 
birthday.) Assessment shall always be made on the entire membership in good 
standing. 
Any member joining under the age of 10 shall, upon attaining his or her 

wee birthday, pay thereafter the assessment for a member age 10 as set out 
above. 
Any member joining under the age of 10 whose benefits in force upon such 

member attaining his or her tenth birthday are in the amount of fifty dollars 
($50.00) shall, if such member is in good standing upon attaining his or her 
tenth birthday, thereafter have benefits in force in the amount of one hundred 
dollars ($100.00) without the necessity of making application for such in- 
creased benefit. Assessments made thereafter for such member shall be the 
same as an assessment for a member age 10 as set out above. Such one- 
hundred-dollar ($100.00) benefit shall be in full force and effect for any such 
member in good standing immediately upon such member attaining his or her 
tenth birthday even though the increased assessment provided for herein shall 
not yet be due and payable, it being the intent of this Article that, notwith- 
standing any other provisions in these Articles, any member in good standing 
with a fifty-dollar ($50.00) benefit shall immediately upon attainment of his or 
her tenth birthday have a one-hundred-dollar ($100.00) benefit in force 
whether or not the increased assessment is then due and payable by such 
member in accordance with the assessment period of this association. 

Article 7. No benefit will be paid for natural death occurring within 30 days 
from the date of the certificate of membership, which certificate shall express 
the true date such person becomes a member of this association, and the 
certificate issued shall be in acknowledgment of membership in this associa- 
tion. Benefits will be paid for death caused by accidental means occurring any 
time after date of membership certificate. No benefits will be paid in case of 
suicidal death of any member within one year from the date of the membership 
certificate. No agent or other person shall have authority to issue membership 
certificates in the field, but such membership certificates shall be issued at the 

home office of the association by duly authorized officers: the president, 
vice-president or secretary, and a record thereof duly made. 

Article 8. Any member failing to pay any assessment within 30 days after 

notice shall be in bad standing, and unless and until restored, shall not be 

entitled to benefits. Notice shall be presumed duly given when mailed, postage 

paid, to the last known address of such members: Provided, moreover, that 

notice to the head of a family shall be construed as notice to the entire 

membership of such family in said association. Any member or head of a family 

changing his or her address shall give notice to the secretary-treasurer in 

writing of such change, giving the old address as well as the new, and the head 

of a family notifying the secretary-treasurer of change in address shall list with 

the secretary in such notice all the members of his or her family having 

membership in said association. Any member in bad standing may, within 90 

days after the date of an assessment notice, be reinstated to good standing by 

the payment of all delinquent dues and assessments: Provided such person 
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shall at the same time submit to the secretary-treasurer satisfactory evidence 
of good health, in writing, and no benefit will be paid for natural death 
occurring within 30 days after reinstatement. In case of death caused by 
accidental means, benefit will be in force immediately after reinstatement. Any 
person desiring to discontinue his membership for any reason shall communi- 
cate such desire to the secretary-treasurer immediately and surrender his or 
her certificate of membership. Any adult member who is the head of a family 
and who, with his family, has become in bad standing, shall furnish to the 
secretary-treasurer satisfactory evidence of the good health of each member 
desired to be reinstated in writing. 

Article 9. The benefits herein provided are for the purpose of furnishing a 
funeral and burial benefit, in cash or merchandise and service, for a deceased 
member. The funeral and burial benefit, if furnished in merchandise and 
service, shall be in keeping with and similar to the merchandise and service 
sold and furnished at the same price by reputable funeral directors of this or 
other like communities. 

Article 10. It is understood and stipulated that the benefits provided for shall 
be payable only to a funeral establishment which provides a funeral service for 
a deceased member and which, if located in North Carolina, is a funeral 
establishment registered under the provisions of G.S. 90-210.25 or which, if 
located in any other state, territory or foreign country, is a funeral establish- 
ment recognized by and operating in conformity with the laws of such other 
state, territory or foreign country. Upon the death of any member, it shall be 
the duty of the person or persons making the funeral arrangements for such 
deceased member to notify the secretary of the member’s burial association of 
the death of such member. The person or persons making the funeral 
arrangements for such deceased member shall have 30 days from the date of 
the death of such member in which to make demand upon the burial 
association for the funeral benefits to which such member is entitled. 

The benefits provided for are to be paid by the burial association to the 
funeral director providing such funeral and burial service either in cash or in 
merchandise and service as elected by the person or persons making the 
funeral arrangements for such deceased member. If the burial association shall 
fail, on demand, to provide the benefits to which the deceased member was 
entitled to the funeral establishment which provided the funeral service for the 
deceased member, then the benefits shall be paid in cash to the representative 
of the deceased member qualified under law to receive such benefits. 

Article 11. Assessments shall be made as provided in G.S. 90-210.96. 
Whenever possible, assessments will be made at definitely stated intervals so 
as to reduce the cost of collection and to prevent lapse. 

Article 12. In the event the proceeds of the annual assessments imposed on 
the entire membership for one year, as provided in G.S. 90-210.96, do not prove 
sufficient at any time to yield the benefit provided for in these bylaws, then the 
secretary-treasurer shall notify the Board of Funeral Service who shall be 
authorized, unless the membership is increased to that point where such 
assessments are sufficient, to cause liquidation of said association, and may 
transfer all members in good standing to a like organization or association. 

Article 13. (a) All legitimate operating expenses of the association shall be 
paid out of the assessments, but in no case shall the entire expenses exceed 
thirty percent (30%) of the total of the assessments collected and the invest- 
ment income of the burial association in one calendar year. 

(b) Each burial association shall establish and maintain a reserve account 
for the payment of member’s benefits. On the thirty-first day of December 
following July 1, 1975, each burial association shall transfer to such burial 
association’s reserve account established in accordance with this Article all 
funds which such burial association is maintaining on that date in an account 
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designated by such burial association as either a surplus account or a reserve 
account. Thereafter, beginning on January 1, 1976, each burial association 
shall place in such reserve account five percent (5%) of the assessments 
collected from and after that date and five percent (5%) of the investment 
income of the association earned from and after that date. These sums shall 
continue to be placed in the association’s reserve account until the association’s 
reserve account shall equal twenty-one dollars ($21.00) per member. Thereaf- 
ter if the reserve account shall fall below twenty-one dollars ($21.00) per 
member, such sums shall again be deposited in the account until such time as 
the reserve account shall again be equal to twenty-one dollars ($21.00) per 
member. If the reserve account shall at any time exceed twenty-one dollars 
($21.00) per member, amounts in excess of twenty-one dollars ($21.00) per 
member may be withdrawn from the reserve account. 

Article 14. Special meetings of the association membership may be called by 
the secretary-treasurer when by him deemed necessary or advisable, and he 
shall call a meeting when petitioned to do so by sixty-six and two-thirds 
percent (662%) of the members of said association who are in good standing. 

Article 15. The secretary-treasurer shall, upon satisfactory evidence that 
membership was granted to any person not qualified at the time of entry as 
provided under Article 3 of these bylaws, refund any amounts paid as 
assessment, and shall remove the name from the membership roll. 

Article 16. Any member may pay any number of assessments in advance, in 
which case such member will not be further assessed until a like number of 
assessments shall have been levied against the remaining membership. 

Article 17. No person may maintain active membership in two or more 
separate burial associations. Any person who is found to have membership in 
two or more separate burial associations shall forfeit all benefits and fees paid 
in all associations of which he is a member except in the association which he 
first joined and of which he is still then a member. A person is not a member 
of an association for purposes of this Article if he has discontinued his 
membership in such association or if such association has been placed in 
liquidation. 

Article 18. Each year, before the annual meeting of the membership of this 

association, the association shall cause to be published in a newspaper of 

general circulation in the county in which such association has its principal 

place of business, or shall cause to be mailed to each member in good standing 

a statement showing total income collected, expenses paid and burial benefits 
provided for by such association during the next preceding year. 

Article 19. These rules and bylaws shall not be modified, canceled or 

abridged by any association or other authority except by act of the General 

Assembly of North Carolina. (1941, c. 130, s. 4; 19438, c. 272, ss. 1, 2; 1945, c. 

Ie 1947) c. 100) 's. 1: 1949,'c, 201, ss. 1, 2; 1953, c. 1201; 1955, c. ZOIeSS: 

eee 10677011197, s. 4; 1969, c. 1041) es. 2, 3; 1973, c. 688; 1975, c. 837; 1977, 

c. 748, ss. 1, 2, 6; 1981, c. 989, s. 4; 1987, c. 864, ss. 12, 50; 1991, c. 62, s. 1; 1991 

(Reg. Sess., 1992), c. 1007, s. 39; 1993, c. 539, s. 1042; c. 553, ss. 48, 49; 1994, 

Ex. Sess., c. 24, s. 14(c); 1997-313, ss. 4-6; 1999-425, s. 2; 2003-420, ss. 1, DIO) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 

G.S. 58-241.9. It was recodified as G.S. 143B- 143B-472.3 as this section; and substituted 

472.3 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 

effective August 14, 1987. tuary Science” wherever that term appeared. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 
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CASE NOTES 

Editor’s Note. — The cases below were de- 
cided under former G.S. 143B-472.3. 

The General Assembly may reserve the 
right to amend bylaws and regulations of a 
mutual burial association which it created so as 
to bind the association and its members. Adair 
v. Orrell’s Mut. Burial Ass’n, 284 N.C. 534, 201 
S.E.2d 905, appeal dismissed, 417 U.S. 927, 94 

©. Ct, 637, 41 lL. Ed. 2d 231 (1974), decided 
under former § 58-226. 
Members are bound by subsequent leg- 

islation making changes in the rules and 
bylaws of burial associations, and changes so 
made are not offensive to the constitutional 
provision against the passage of a law which 
impairs the obligation of a contract. Spearman 
v. United Mut. Burial Ass’n, 225 N.C. 185, 33 

S.E.2d 895 (1945), decided under former § 58- 

226. 
And Statutory Changes Subsequent to 

Issuance of Certificate Did Not Impair 
Contract. — Where the provisions of former 
G.S. 58-226 and the certificate issued to the 
member by her burial association contained an 
express reservation of power by the General 
Assembly to modify, cancel, or abridge the rules 

and bylaws of the association, this was ample 
notice to both of the reservation of power by the 
General Assembly, and the statutory changes 
subsequent to the issuance of the certificate did 
not result in impairment of the contract in 
violation of Art. I, § 10, clause 1, of the United 

States Constitution. Adair v. Orrell’s Mut. 
Burial Ass’n, 284 N.C. 534, 201 S.E.2d 905, 

appeal dismissed, 417 U.S. 927, 94 S. Ct. 637, 
41 L. Ed. 2d 231 (1974), decided under former 

§ 58-226. 

Payment of Benefits to Funeral Director 
of Another Association Who Renders Ser- 
vices. — When funeral services are provided 
by a funeral director of any mutual burial 
association in good standing in North Carolina 
for a decedent who was a member of another 
such association, the benefits of the decedent 

are not forfeited, but are required to be paid in 
cash to the funeral director who actually ren- 
ders the services. Adair v. Orrell’s Mut. Burial 
Ass’n, 19 N.C. App. 492, 199 S.E.2d 129 (1973), 
aff'd, 284 N.C. 534, 201 S.E.2d 905, yappeal 
dismissed, 417 U.S. 927, 94S. Ct. 637,41,.L, Hd: 

2d 231 (1974), decided under former § 58-226. 

§ 90-210.82. Limitation of soliciting agents; licensing and 
qualifications; officers exempt from license; 
issuance of membership certificates. 

Each burial association shall have for each funeral home sponsoring the said 
burial association not more than five agents or representatives soliciting 
members other than the secretary-treasurer and president, and before any 
agent or representative shall or may represent any burial association in North 
Carolina, he or she shall first apply to the Board of Funeral Service for a 
license, and the Board of Funeral Service shall have full power and authority 
to issue such license upon proof satisfactory to such Board that such person is 
capable of soliciting burial association memberships, is of good moral character 
and recommended by the association in behalf of which such membership 
solicitations are to be made. The Board of Funeral Service may reject the 
application of any person who does not meet the requirements as to capacity 
and moral fitness. The Board of Funeral Service may, upon proof satisfactory 
to it that said licensed agent has violated any section of this law, revoke said 
license. Upon the issuing of a license to solicit membership in any burial 
association, such person shall be required to pay in cash, at the time of issuing 
license to such applicant, to the Board of Funeral Service, the sum of five 
dollars ($5.00); moneys derived from this fee or charge, are to be and remain in 
the department or office of such Board of Funeral Service, for supervision of 
burial associations in this State, subject to withdrawal for expenses of 
supervision by authority of the Board of Funeral Service. It shall not be 
necessary that the president or secretary-treasurer of any burial association 
obtain a license for soliciting membership in the association of which such 
person 1s president or secretary-treasurer. Membership certificates shall not be 
issued by a solicitor in the field, but shall be reported to the office of the 
association and there issued and a record made of such issuance at the time 
such certificate is so issued. (1941, c. 130, s. 5; 1945, c. 125, s. 2; 1947, c. 100, 
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pee 40M 201 eses 1975), oar, L987. "Cc. 864,°s) 12. 199 7-313%ss. 0; 6) 7; 
2003-420, ss. 1, 17(b).) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 

G.S. 58-241.10. It was recodified as G.S. 143B- 143B-472.4 as this section; and substituted 
472.4 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 

effective August 14, 1987. tuary Science” wherever that term appeared. 
Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.83. Assessments against associations. 

In order to meet the expenses of the supervision of the burial associations, 
the Board of Funeral Service shall prepare an annual budget for the office of 
the Board of Funeral Service. Thereafter, the Board of Funeral Service shall 
assess each burial association one hundred dollars ($100.00) and shall prorate 
the remaining amount of this budget, over and above any other funds made 
available to it for this purpose, and assess each association on a pro rata basis 
in accordance with the number of members of each association. Each burial 
association shall remit to the Board of Funeral Service its pro rata part of the 
total assessment, which expense shall be included in the thirty per centum 
(30%) expense allowance as provided in G.S. 90-210.81. This assessment shall 
be made on the first day of July of each and every year and said assessment 
shall be paid within 30 days thereafter. If any association shall fail or refuse to 
pay such assessment within 30 days, the Board of Funeral Service is autho- 
rized to transfer all memberships and assets of every kind and description to 
the nearest association that is found by the Board of Funeral Service to be in 

good sound financial condition. (1941, c. 130, s. 6; 1943, c. 272, s. 3; 1945, c. 125, 

pee 04100) 6. 3: 1949, © 201, 5. 4; 1951, ¢901, s. 1; 1955, c. 259, ss. 1, 2; 

1967062985. s. 1; 1969, c. 1006, s. 2; 1973, c. 1476, s. 1; 1975, c. 837; 1977, ¢. 

748, s. 3; 1981, c. 989, s. 6; 1983, c. 717, s. 12; 1987, c. 864, ss. 12, 14; 1997-313, 
ss. 5, 6, 7; 2003-420, ss. 16, 17(b).) 

Editor’s Note. — This section was formerly Session Laws 2003-420, ss. 16 and 17(b), 

G.S. 58-241.11. It was recodified as G.S. 143B- effective October 1, 2003, recodified and re- 

472.5 by Session Laws 1987, c. 864, s. 12, wrote former G.S. 143B-472.5 as present G.S. 

effective August 14, 1987. 90-210.83. 

§ 90-210.84. Unlawful to operate without written author- 
ity of Board. 

It shall be unlawful for any person, firm or corporation, association or 

organization to organize, operate, or in any way solicit members for a burial 

association, or for participation in any plan, scheme, or device similar to burial 

associations, without the written authority of the Board of Funeral Service, 

and any person, firm or corporation violating the provisions of this section shall 

be guilty of a Class 1 misdemeanor; provided, however, the Board of Funeral 

Service shall not withhold authority for the organization or operation of a bona 

fide burial association, meeting the requirements of this Article, unless it shall 

be found and established to the satisfaction of the Board of Funeral Service 

that the person or persons applying for authority to organize and operate such 

bona fide burial association is disqualified or does not meet the requirements 

of this Article. (1941, c. 130, s. 7; 1975, c. 837; 1987, c. 864, s. 12; 1993, c. 539, 

e043. 1994) Kx, Sess., c. 24, s. 14(c); 1997-313, s. 9; YOO03A20 ses Glee) a) 

Editor’s Note. — This section was formerly 472.6 by Session Laws 1987, c. 864, s. 12, 

G.S. 58-241.12. It was recodified as G.S. 143B- effective August 14, 1987. 
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Session Laws 2003-420, ss. 1 and 17(b), effec- “Board of Funeral Service” for “Board of Mor- 

tive October 1, 2003, recodified former G.S.  tuary Science” wherever that term appeared. 
143B-472.6 as this section; and substituted 

§ 90-210.85. Revocation of license. 

In the event it is proven to the satisfaction of the Board of Funeral Service 
that any burial association is being operated not in conformity with any 
provision of this Article, then it shall become the duty of the Board of Funeral 
Service upon hearing to revoke the license of said burial association and 
transfer said burial association, its membership and all its assets of every kind 
and description to another burial association that is found by the Board of 
Funeral Service to be in good sound financial condition; provided, that if said 
burial association gives notice of appeal as provided for in G.S. 90-210.94, then 
said burial association may continue to operate as before the revocation and 
until final adjudication: (1945, c::125,s. 471975, c) 837% 1987) ¢. 864 ssa aie: 
1997-313; s. 5; 2003-420, ss. 1,,17(b),) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 

G.S. 58-241.13. It was recodified as G.S. 1483B-  143B-472.7 as this section; and substituted 
472.7 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 

effective August 14, 1987. tuary Science” wherever that term appeared. 
Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.86. Deposit or investment of funds of mutual 
burial associations. 

Funds belonging to each mutual burial association over and above the 
amount determined by the Board of Funeral Service to be necessary for 
operating capital shall be invested in: 

(1) Deposits in any bank or trust company in this State. 
(2) Obligations of the United States of America. 
(3) Obligations of any agency or instrumentality of the United States of 

America if the payment of interest and principal of such obligations is 
fully guaranteed by the United States of America. 

(4) Obligations of the State of North Carolina. 
(5) Bonds and notes of any North Carolina local government or public 

authority, subject to such restrictions as the Board of Funeral Service 
may impose. 

(6) Shares of or deposits in any savings and loan association organized 
under the laws of this State and shares of or deposits in any federal 
savings and loan association having its principal office in this State, 
provided that any such savings and loan association is insured by the 
United States of America or any agency thereof or by any mutual 
deposit guaranty association authorized by the Commissioner of 
Insurance of North Carolina to do business in North Carolina pursu- 
ant to Article 7A of Chapter 54 of the General Statutes. 
Obligations of the Federal Intermediate Credit Banks, the Federal 
Home Loan Banks, Fannie Mae, the Banks for Cooperatives, and the 
Federal Land Banks, maturing no later than 18 months after the date 
of purchase. 

Violation of the provisions of this section shall, after hearing, be cause for 
revocation or suspension of license to operate a mutual burial association. 
(1997, C820 9s) 1651975, cv837; 1987uc: 664) 125199 7-313) sab: 200ie4a7ee 
14(]); 2003-420: ss. 1.:17(b),) 

=] 
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Editor’s Note. — This section was formerly 
G.S. 58-241.14. It was recodified as G.S. 143B- 
472.8 by Session Laws 1987, c. 864, s. 12, 

effective August 14, 1987. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

tive October 1, 2003, recodified former G.S. 

ART. 13E. MUTUAL BURIAL ASSOCIATIONS §90-210.89 

143B-472.8 as this section; and substituted 
“Board of Funeral Service” for “Board of Mor- 

tuary Science” wherever that term appeared. 
Article 7A of Chapter 54, referred to in this 

section, was repealed by Session Laws 1981, c. 

282. See now Article 12 of Chapter 54B. 

§ 90-210.87. Unclaimed funds of defunct burial associa- 

tion. 

All unclaimed funds of any burial association that is no longer in operation 

shall be disposed of in accordance with Chapter HGR C969" ¢. 1083 197 anc: 

Bags 2nd sess, c. 1311, s. 7; 1987, c. 864, s. 12, 2003-420, s. 17(b).) 

Editor’s Note. — This section was formerly 

G.S. 58-241.15. It was recodified as G.S. 143B- 

472.9 by Session Laws 1987, c. 864, s. 12, 

effective August 14, 1987. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

tive October 1, 2003, recodified former G.S. 

143B-472.9 as this section. 

§ 90-210.88. Penalty for failure to operate in substantial 

compliance with bylaws. 

If any burial association or other organization or official thereof, or any 

person operates or allows to be operated a burial association on any plan, 

scheme or bylaws not in substantial compliance with the bylaws set forth in 

G.S. 90-210.81, the Board of Funeral Service may revoke any authority or 

license granted for the operation of such burial association, and any person, 

firm or corporation or association convicted of the violation of this section shall 

be guilty of a Class 1 misdemeanor. (1941, c. T3Oece S41 Oi5, 0.501.108 (.@.508. 

ss. 12, 16; 1993, c. 539, s. 1044; 1994, Ex. Sess., c. DAs, 1A(c)s 1097-3 los 20: 

2003-420, ss. 1, 17(b).) 

Editor’s Note. — This section was formerly 

G.S. 58-241.16. It was recodified as G.S. 143B- 

472.10 by Session Laws 1987, c. 864, s. 12, 

effective August 14, 1987. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

tive October 1, 2003, recodified former G.S. 

143B-472.10 as this section; and substituted 

“Board of Funeral Service” for “Board of Mor- 

tuary Science” wherever that term appeared. 

§ 90-210.89. Penalty for wrongfully inducing person to 

change membership. 

Any burial association official, agent or representative thereof or any person 

who shall use fraud or make any promise not part of the printed bylaws, or who 

shall offer any rebate, gratuity or refund to cause a member of one association 

to change membership to another association, shall be guilty of a Class 1 

misdemeanor. (1941, c. 130, s. 9; 1975, c. 837; 1987, c. 864, s. 12719936050. 

s. 1045; 1994, Ex. Sess., c. 24, s. 14(c); 2003-420, s. wide) 

Editor’s Note. — This section was formerly 

G.S. 58-241.17. It was recodified as G.S. 143B- 

472.11 by Session Laws 1987, c. 864, s. 1: 

effective August 14, 1987. 

Session Laws 2003-420, s. 17(b), effective 

October 1, 2003, recodified former G.S. 143B- 

472.11 as this section. 
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§ 90-210.90. Penalty for making false and fraudulent en- 
tries. 

Any person or burial association official who makes or allows to be made any 
false entry on the books of the association with intent to deceive or defraud any 
member thereof, or with intent to conceal from the Board of Funeral Service or 
its deputy or agent, or any auditor authorized to examine the books of such 
association, under the supervision of the Board of Funeral Service, shall be 
guilty of a Class 1 misdemeanor. (1941, c. 130, s. 10; 1945, c. 125, s. 5; 1975, c. 
837; 1987, c. 8604. s. 12; 1993; ¢ 539; s. 1046; 1994, ExSéss, c 24) side, 
1997-3 loess o, 6, 20038-A20.ss.1) Lib) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 

G.S. 58-241.18. It was recodified as G.S. 143B-  143B-472.12 as this section; and substituted 
472.12 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 
effective August 14, 1987. tuary Science” wherever that term appeared. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.91. Accepting applications without collecting fee 
and first assessment. 

Any burial association official, agent or representative, or any other person 
who shall accept any application for membership in any association without 
collecting the membership fee and first assessment due thereon from any such 
person making such an application for membership, shall be guilty of a Class 
1 misdemeanor. 
Any burial association official, agent or representative, or any other person 

who shall accept an application for an additional benefit from a member of a 
burial association without collecting the additional membership fee and the 
additional assessment due thereon from any such person making such an 
application for an additional benefit shall be guilty of a Class 1 misdemeanor. 
(loa 1c. 1300s, 11 19% oNe. 337%, 1987, ¢. 8640s. 1271993 ¢ 539. s)1047 soem 
Hx Sessaic. 245. 14(c), 2003-420) 2 1b) 

Editor’s Note. — This section was formerly Session Laws 2003-420, s. 17(b), effective 
G.S. 58-241.19. It was recodified as G.S. 143B- October 1, 2003, recodified former G.S. 143B- 
472.13 by Session Laws 1987, c. 864, s. 12, 472.13 as this section. 
effective August 14, 1987. 

§ 90-210.92. Removal of secretary-treasurer for failure to 
maintain proper records. 

Any burial association secretary-treasurer who fails to maintain records to 
the minimum standards required by the Board of Funeral Service shall be by 
such Board removed from office and another elected in his stead, such election 
to be immediate and by the board of directors of said burial association upon 
notice of such removal. (1941, c. 130, s. 12; 1975, c. 837: 1987 ,-c. 864, Salas 
1997-3 Lae a0 03-42 0Nss stents (b),) 

_ Editor’s Note. — This section was formerly tive October 1, 2003, recodified former GS. 
G.S. 58-241.20. It was recodified as G.S.143B- 143B-472.14 as this section; and substituted 
472.14 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 
effective August 14, 1987. tuary Science” wherever that term appeared. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 
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§ 90-210.93. Free services; failure to make proper assess- 
ments, etc., made a misdemeanor. 

Any person or persons who offer free funeral services or free embalming, free 

ambulance service or any other thing free of charge, acting for any burial 

association, directly or indirectly, or who so acting shall in any way fail to 

assess for the amount needed to pay death losses and allowable expenses, shall 

be guilty of a Class 1 misdemeanor. (1941, c. 130, s. 13; 1967, c. 1197, s. Doon 

en 8374987, c, 864, s. 12; 19938, c. 539, s. 1048; 1994, Ex. Sess., c. 24, s. 14(c); 

2003-420, ss. 1, 17(b).) 

Editor’s Note. — This section was formerly Session Laws 2003-420, ss. 1 and 17(b), effec- 

G.S. 58-241.21. It was recodified as G.S.143B- tive October 1, 2003, recodified former G.S. 

472.15 by Session Laws 1987, c. 864, s. 12, 143B-472.15 as this section. 

effective August 14, 1987. 

§ 90-210.94. Right of appeal upon revocation or suspen- 

sion of license. 

Upon the revocation or suspension of any license or authority by the Board 

of Funeral Service, under any of the provisions of this Article, the said 

association or individual whose license or authority has been revoked or 

suspended shall have the right of appeal from the action of the Board of 

Funeral Service in revoking or suspending such license or authority to the 

Superior Court of Wake County or to the superior court of the county in which 

the said association or the said individual is domiciled or, upon agreement of 

the parties to the appeal, to any other superior court of the State. The 

association or individual appealing from the order of the Board of Funeral 

Service shall give notice of appeal in writing to the Board of Funeral Service, 

with a copy of such notice to the clerk of the superior court to which the appeal 

is taken, within 10 days of the date of notice of the order revoking or 

suspending the said license or authority and shall pay such appeal fees to the 

clerk of superior court as are required by law. Within 30 days after receipt of 

the notice of appeal, the Board of Funeral Service shall file with the clerk of the 

superior court of the county in which the appeal is to be heard the decision of 

the Board of Funeral Service. Upon receipt of such decision, the clerk of 

superior court shall place the matter upon the civil issue docket of the superior 

court and the same shall be heard de novo. Pending such appeal, the burial 

association or individual whose license or authority has been suspended or 

revoked shall continue to operate or function as before the revocation or 

suspension and until final adjudication by the superior court. (194 1c. 1308s: 

14: 1943, c. 272, s. 4; 1957, c. 820, s. 3; 1973, c. 108, s. 20; 1975, c. 837; 1987, 

c. 864, s. 12; 1997-313, s. 5; 2003-420, ss. 1, 17(b).) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 

G.S. 58-241.22. It was recodified as G.S. 143B- 143B-472.16 as this section; and substituted 

472.16 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 

effective August 14, 1987. tuary Science” wherever that term appeared. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.95. Bond of secretary or secretary-treasurer of 

burial associations. 

The secretary or secretary-treasurer of each burial association shall, before 

entering upon the duties of his office, and for the faithful performance thereof, 

execute a bond payable to the Board of Funeral Service as trustee for the burial 
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association in some bonding company licensed to do business in this State, to 
be approved by the Board of Funeral Service. Said bond shall be in an amount 
not less than one thousand dollars ($1,000), nor more than ten thousand 
dollars ($10,000), in the discretion of the Board, for those associations whose 
assets, as determined by the Board’s audit, are ten thousand dollars ($10,000) 
or less. For those associations whose assets, as determined by the Board’s 
audit, are in excess of ten thousand dollars ($10,000), said bond shall be in an 
amount of ten thousand dollars ($10,000) plus twenty-five per centum (25%) of 
all assets over ten thousand dollars ($10,000); provided, however, that the 
bond required by this section shall not in any event exceed fifty thousand 
dollars ($50,000). If any association operates a branch or subsidiary and the 
officers of both associations are the same, for purposes of this section, it shall 
be treated as one association. Any burial association, with the consent of the 
Board of Funeral Service, may give a bond secured by a deed of trust on real 
estate situated in North Carolina, in lieu of procuring said bond from a bonding 
company. The bond thus given shall not be acceptable in excess of the ad 
valorem tax value for the current year of the real estate securing said bond. 
The deed of trust shall be recorded in the county or counties wherein the land 
lies and shall be deposited with the Board of Funeral Service, name the Board 
as trustee for the burial association and must constitute a first lien on the 
property secured by the deed of trust. Said deed of trust shall contain a 
description of the encumbered property by metes and bounds together with 
evidence by title insurance policy or by certificate of an attorney-at-law, 
certifying that said trustor is the owner of a marketable fee simple title to such 
lands. (1941, c. 180, s. 15; 1943, c. 272, s. 5; 1967, c. 985, s. 2; 1975, c. 837; 1987, 
CO0s mom 1997-31345 504 2005- 420 Ncouleali (b>) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former GS. 
G.S. 58-241.23. It was recodified as G.S. 143B- 143B-472.17 as this section; and substituted 
472.17 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 
effective August 14, 1987. tuary Science” wherever that term appeared. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.96. Assessments. 

Every burial association now or hereinafter organized shall make 12 
assessments, or their equivalent, per year per member. The Board of Funeral 
Service shall order any association to make more than 12 assessments per year 
when, after notice and hearing, it shall appear to the Board of Funeral Service 
that the death loss of any association so requires in order to protect the interest 
of the members. (1943, c. 272, s. 6; 1969, c. 1041, s. 1; 1971, c. 650: 197 SHE28Sa- 
L987, C2 O64y ce 2a 997-3 1345.25 22003-4720 ecemiel(t))) 

Editor’s Note. — This section was formerly tive October 1, 2008, recodified former G.S. 
G.S. 58-241.24. It was recodified as G.S.143B- 143B-472.18 as this section; and substituted 
472.18 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 
effective August 14, 1987. tuary Science” wherever that term appeared. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.97. Making false or fraudulent statement a mis- 
demeanor. 

Any officer or employee of any burial association authorized to do business 
under this Article, who shall knowingly or willfully make any false or 
fraudulent statement or representation in or with reference to any application 
for membership or for the purpose of obtaining money or any benefit from any 
burial association transacting business under this Article, or who shall make 
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any false financial statement to the Board of Funeral Service or to the 

membership of the burial association of which such person is an officer or 

employee shall be guilty of a Class 1 misdemeanor. (1943, c. 272, s. 6; 1975, c. 
837; 1987, c. 864, s. 12; 1993, c. 539, s. 1049; 1994, Ex. Sess., c. 24, s. 14(c); 
1997-313) $5; 2003-420, ss. 15°17(b):) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 

G.S. 58-241.25. It was recodified as G.S. 143B- 143B-472.19 as this section; and substituted 

472.19 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 

effective August 14, 1987. tuary Science” wherever that term appeared. 
Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.98. Statewide organization of associations. 

It shall be lawful for the several mutual burial associations of the State of 

North Carolina, in good standing, to organize and provide for a statewide 

organization of mutual burial associations, which organization shall be for the 

mutual and general suggestive control of mutual burial associations in the 

State of North Carolina. Such organization shall be known as the North 

Carolina Burial Association, Incorporated, and shall be composed of members 

who are lawfully operating burial associations in this State and who pay their 

dues to such association. (1941, c. 130, s. 16; 1975, c. 837; 1987, c. 864, s. 12; 

2003-420, s. 17(b).) 

Editor’s Note. — This section was formerly Session Laws 2003-420, s. 17(b), effective 

G.S. 58-241.26. It was recodified as G.S. 143B- October 1, 2003, recodified former G.S. 143B- 

472.20 by Session Laws 1987, c. 864, s. 12, 472.20 as this section. 

effective August 14, 1987. 

§ 90-210.99. Article deemed exclusive authority for orga- 

nization, etc., of mutual burial associations. 

This Article shall be deemed and held exclusive authority for the organiza- 

tion and operation of mutual burial associations within the State of North 

Carolina, and such associations shall not be subject to any other laws 

respecting insurance companies of any class. (1941, c. PSO se Lie mcr oan. 

1987, c. 864, s. 12; 2003-420, s. 17(b).) 

Editor’s Note. — This section was formerly Session Laws 2003-420, s. 17(b), effective 

G.S. 58-241.27. It was recodified as G.S. 143B- October 1, 2003, recodified former G.S. 143B- 

472.21 by Session Laws 1987, c. 864, s. 12, 472.21 as this section. 

effective August 14, 1987. 

§ 90-210.100. Operation of association in violation of law 

prohibited. 

No person, firm or corporation shall operate as a burial association in this 

State unless incorporated under the laws of the State of North Carolina and 

unless such association shall be operated in compliance with all the provisions 

of this Article, and unless such association shall be licensed and approved by 

the Board of Funeral Service. (1941, c. 130, s. 18; 1975, c. 837; 1987, c. 864, s. 

12: 1997-313, s. 5; 2003-420, ss. 1, 17(b).) 

Editor’s Note. — This section was formerly effective August LOS ie 

G.S. 58-241.28. It was recodified as G.S. 143B- Session Laws 2003-420, ss. 1 and 17(b), effec- 

472.22. by Session Laws 1987, c. 864, s. 12, tive October 1, 2003, recodified former G.S 
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143B-472.22 as this section; and substituted 
“Board of Funeral Service” for “Board of Mor- 
tuary Science” wherever that term appeared. 

§ 90-210.101. Member in armed forces failing to pay as- 
sessments; reinstatement. 

If a member of a burial association who is in the military or naval forces of 
the United States fails to pay any assessment, he shall be in bad standing, and 
unless and until restored, shall not be entitled to benefits. However, the said 
member shall be reinstated in the burial association upon application made by 
him at any time until 12 months after his discharge from the military or naval 
forces of the United States, notwithstanding his physical condition and 
without the payment of assessments which have become due during his service 
in the military or naval forces of the United States. Benefits will be in force 
immediately after such reinstatement. (1948, c. 732, s. 2; 1975, c. 837; 1987, c. 
864, s. 12; 2003-420, s. 17(b).) 

Editor’s Note. — This section was formerly Session Laws 2003-420, s. 17(b), effective 
G.S. 58-241.29. It was recodified as G.S. 143B- October 1, 2003, recodified former G.S. 143B- 
472.23 by Session Laws 1987, c. 864, s. 12, 472.23 as this section. 
effective August 14, 1987. 

§ 90-210.102. Hearing by Board of dispute over liability 
for funeral benefits; appeal. 

In case of a disagreement between the representative of a deceased member 
of any burial association and such deceased member’s burial association a 
hearing may be held by the Board of Funeral Service, on request of either 
party, to determine whether the association is liable for the benefits set forth 
in the policy issued to the said deceased member of said burial association. The 
Board of Funeral Service shall render a decision which shall have the same 
force and effect as judgments rendered by courts of competent jurisdiction in 
North Carolina. Either party may appeal from the decision of the Board of 
Funeral Service. Appeal shall be to the district court division of the General 
Court of Justice in the county in which the burial association is located. The 
procedure for appeal shall be the same as the appeal procedure set forth in 
Article 19 of Chapter 7A of the General Statutes of North Carolina regulating 
appeals from the magistrate to the district court. Upon appeal trial shall be de 
novo. (lO47,°¢, 00, 4se 6; 19755.¢:6837;, 1987) c..864is4 12) 199723 jmemen 
2003-420, ss. 1, 17(b).) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 
G.S. 58-241.30. It was recodified as G.S. 143B- 143B-472.24 as this section; and substituted 
472.24 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 
effective August 14, 1987. tuary Science” wherever that term appeared. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.103. Board authorized to subpoena witnesses, ad- 
minister oaths and compel attendance at hear- 
ings. 

For the purpose of holding hearings the Board of Funeral Service shall have 
power to subpoena witnesses, administer oaths, and compel attendance of 
witnesses and parties. (1957, c. 820, s. 2; US Wea (6  toreM i, Isto tGmtaleys) coe 17 
1997-313, s. 5; 2003-420, ss. 1, 17(b).) 
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Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 

G.S. 58-241.31. It was recodified as G.S. 143B- 148B-472.25 as this section; and substituted 
472.25 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 
effective August 14, 1987. tuary Science” wherever that term appeared. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.104. Authority of Board to examine financial 
records. 

The Board of Funeral Service shall have authority to examine all records 
relating to a burial association’s financial condition wherever such records are 
located, including records maintained by any corporation, building and loan 
association, savings and loan association, credit union, or other legal entity 
organized and operating pursuant to the authority contained in Chapters 53 
and 54 of the General Statutes. (1977, c. 748, s. 4; 1987, c. 864, s. 12; 1997-313, 
gs. 5; 2003-420, ss. 1, 17(b).) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 

G.S. 58-241.32. It was recodified as G.S.143B- 143B-472.26 as this section; and substituted 
472.26 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 

effective August 14, 1987. tuary Science” wherever that term appeared. 
Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.105. Board authorized to freeze certain funds of 

Association. 

Whenever in the opinion of the Board of Funeral Service it deems it 

necessary for the protection of the interest of members of a burial association, 

it shall have authority by written order to direct that the funds of any burial 

association on deposit in any institution organized and operating under 

Chapters 53 and 54 of the General Statutes be frozen and not paid out by such 

legal entity. Any legal entity freezing the funds of a burial association pursuant 

to the directive of the Board of Funeral Service shall not be liable to any burial 

association for freezing said account pursuant to the order of the Board. (1977, 

c. 748, s. 5; 1987, c. 864, s. 12; 1997-313, ss. 5, 6; 2003-420, ss. 1, 17(b).) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 

G.S. 58-241.33. It was recodified as G.S. 143B- 143B-472.27 as this section; and substituted 

472.27 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 

effective August 14, 1987. tuary Science” wherever that term appeared. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.106. Authority of foreign or domestic mutual 

burial association or domestic or foreign in- 

surance company to purchase, merge or con- 

solidate with North Carolina mutual burial 

associations. 

(a) Any mutual burial association or insurance company operating pursuant 

to the laws of this State or any other state may purchase the assets of, merge, 

or consolidate with a North Carolina chartered mutual burial association in 

accordance with the laws of this State and any rules promulgated by the Board 

of Funeral Service to protect the interest of members of mutual burial 

associations prior to the purchase, merger, or consolidation of the association. 

(b) Notwithstanding any provision of Chapter 55 or Chapter 55A, any 

domestic or foreign insurance company which if organized in North Carolina 
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would have to be organized under Chapter 55 may merge or consolidate with 
any domestic mutual burial association. When a domestic or foreign insurance 
company consolidates or merges with a domestic mutual burial association and 
sells insurance or burial benefits in excess of two hundred dollars ($200.00), it 
shall be subject to all of the provisions of the insurance laws of North Carolina. 

(c) If the assets and liabilities of a North Carolina mutual burial association 
are purchased, and no merger, consolidation or dissolution is effectuated in 
connection with the purchase, the management and administrative operations 
of the North Carolina mutual burial association shall be transferred to the 
purchasing entity. 

(d) In any purchase, merger, or consolidation pursuant to this section, the 
membership of the mutual burial association shall be guaranteed coverage in 
the amounts held by each member at the time of such purchase, merger, or 
consolidation. During the life of the member, this coverage shall not exceed the 
annual rate charged by the mutual burial association that is being purchased, 
merged, or consolidated. An insurance company which purchases, merges 
with, or consolidates with a North Carolina mutual burial association shall 
establish and maintain life insurance reserves in accordance with the insur- 
ance laws of North Carolina for those burial insurance policies existing at the 
time of the purchase, merger, or consolidation. A North Carolina mutual burial 
association or foreign mutual burial association which purchases, merges with, 
or consolidates with a North Carolina mutual burial association shall establish 
and maintain burial insurance reserves in accordance with the burial insur- 
ance laws of North Carolina for those burial insurance policies existing at the 
time of the purchase, merger, or consolidation. (1981, c. 989, s. 5; 1983, c. 766; 
LOST cao G4 Seb 90a Ose 22003-4720 ese lala (bs) 

Editor’s Note. — This section was formerly tive October 1, 2003, recodified former G.S. 
G.S. 58-241.34. It was recodified as G.S.143B- 143B-472.28 as this section; and substituted 

472.28 by Session Laws 1987, c. 864, s. 12, “Board of Funeral Service” for “Board of Mor- 
effective August 14, 1987. tuary Science” wherever that term appeared. 

Session Laws 2003-420, ss. 1 and 17(b), effec- 

§ 90-210.107. Acquisition, merger, dissolution, and liqui- 
dation of mutual burial associations. 

(a) Any insurance company which desires to purchase the assets of or to 
merge with a burial association as provided in G.S. 90-210.106 shall submit to 
the Board of Funeral Service and to the secretary of the association a written 
proposal containing the terms and conditions of the proposed purchase or 
merger. A proposal may be conditioned upon an increase in the assessments of 
an association in the manner set out in subsection (g) of this section. In such 
a case, the issues of purchase or merger and an increase in assessments may 
be considered at the same meeting of the association. 

(b) Upon receipt of a written proposal: 
(1) The Board shall issue an order directing the association to hold a 

meeting of the membership within 30 days following receipt of the 
order for the purpose of voting on the proposal. 

(2) Within 10 days of receiving the order from the Board, the association 
shall give at least 10 days’ written notice of the meeting to each of its 
members. The notice shall: 
a. State the date, time, and place of the meeting. 
b. State the purpose of the meeting. 
c. Contain or have attached the proposal submitted by the insurance 

company. 
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d. Contain a statement limiting the time that each member will be 
permitted to speak to the proposal, if the association deems it 
advisable. 

(c) Arepresentative of the insurance company shall be permitted to attend 
the meeting held by the association for the purposes of explaining the proposal 
and answering any questions from the members. The officers of the association 
may present their views concerning the proposal. Any member of the associa- 
tion who wishes to speak to the proposal shall be permitted to do so subject to 
any time limitation stated in the notice of the meeting. 

(d) The secretary of the association shall record the name of every member 
who is present at the meeting and shall determine whether there is a quorum. 
The presence of 15 members or ten percent (10%) of the membership, 
whichever is greater, shall constitute a quorum. Acceptance or rejection of the 
proposal shall be by majority vote of the members present and voting. Any 
member who is at least 18 years of age shall be permitted to vote. A parent or 
guardian of any member who is under 18 years of age may vote on behalf of his 
or her child or ward, but only one vote may be cast on behalf of that member. 

(e) The secretary of the association shall certify the result of the vote and 
the presence of a quorum to the Board within five days following the meeting 
and shall include with the certification a copy of the notice of the meeting that 
was sent to the members of the association. 

(f) The Board shall immediately review the certification, the notice, and any 
other records that may be necessary to determine the adequacy of notice, the 
presence of a quorum, and the validity of the vote. Upon determining that the 
meeting and vote were regular and held following proper notice and that a 
majority of a quorum of the members voted in favor of the proposal, the Board 
shall issue an order approving the purchase or merger and directing that the 
purchase or merger proceed in accordance with the proposal. 

(g) Any burial association whose current assessments are not, or are 
unlikely to be within the next three years, adequate to reach or maintain a 
reserve of at least twenty-one dollars ($21.00) per member or are inadequate to 
meet the requirements of a proposal from an insurance company to acquire the 
assets of or to merge with the association may increase its assessments by an 
amount necessary to reach and maintain the reserve or to meet the proposal. 
The increase shall be approved by a vote of the members of the association at 
a regular meeting of the association or at a special meeting called for the 
purpose of increasing assessments. 

(1) Any officer or director of the association may call a special meeting for 
the purpose of increasing assessments, and the secretary shall call a 
special meeting for such purpose upon the request of at least ten 
percent (10%) of the members or upon receipt of a proposal from an 
insurance company that is conditioned upon an increase in assess- 
ments. 

(2) Written notice setting out the date, time, place, and the purpose of the 
meeting shall be hand delivered or sent by first-class mail, postage 
prepaid, to the last known address of each member of the association 
at least 10 days in advance of the meeting. 

(3) No vote may be had on the question of an increase in assessments 
unless a quorum of the members of the association is present at the 
meeting. A quorum shall be conclusively presumed if 15 members or 
ten percent (10%) of the membership of the association, whichever is 
greater, is present at the meeting. 

(4) The proposal to increase the assessments shall be approved by an 
affirmative vote of a majority of the members present and voting. 

(5) The secretary of the association within five days following the meeting 
shall certify the result of the vote and the presence of a quorum to the 
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Board in the manner and for the purposes set out in subsections (e) 
and (f) of this section. 

(h) Upon a written request from an association that has held a valid 
meeting and voted for voluntary dissolution in accordance with G.S. 90-210.81, 
the Board shall issue an order of liquidation for that association. 

(i) Upon receipt of a request for voluntary dissolution under subsection (h), 
the Board shall issue an order of liquidation. The Board’s order may direct that 
the agreements for members’ benefits be transferred to a financially sound 
mutual burial association, as well as all records, property, and unexpended 
balances of funds of the association to be liquidated, if the financially sound 
mutual burial association agrees in writing to accept the transfer. The Board’s 
order shall direct the burial association to complete the liquidation and to file 
a final report with the Board no later than December 31 of the year of the 
liquidation. Upon receipt of the order of liquidation, the burial association 
shall: 

(1) Cease accepting new members. 
(2) Collect all debts owed to the association and pay all debts owed by the 

association from monies on hand, including the reserve. 
(3) Distribute pro rata any remaining monies on hand and in the reserve 

among those who were members of the association and whose transfer 
could not be accomplished on the date that the liquidation order was 
issued by the Board. Each member’s distributive share shall be 
determined by dividing the amount of the member’s benefit by the 
aggregate benefits of all members of the association and then multi- 
plying the total amount of money available for distribution by the 
percentage so derived. Assessments owed by the members to the 
association at the time of distribution shall be taken into account and 
shall be offset against the members’ distributive shares. 

(4) Issue a certificate to members in an amount that equals the difference 
between the distributive share issued in subdivision (3) of this 
subsection and the full amount of the member’s association benefit. 
Any certificate issued shall supersede and supplant any other certif- 
icate already issued by the association. The certificate shall be on a 
form prescribed by the Board and shall be prepared and distributed by 
the association at its expense. 

(5) File a final report with the Board on or before December 31 in the year 
in which the order of liquidation was issued. This report shall show all 
receipts and disbursements, including the amount distributed to each 
member, since the last annual report of the association was filed with 
the Board. 

(j) A certificate issued under subsection (1) of this section may be used as a 
credit toward the cost of funeral services, facilities, and merchandise at any 
funeral establishment that agrees on forms prescribed by the Board to accept 
such certificates. A funeral establishment that agrees to accept certificates 
shall do so until the agreement with the Board expires. The Board shall 
maintain and distribute to the public a list of funeral establishments that will 
accept certificates. 

(k) Upon receipt of the final report of dissolution by the association, which 
is required by subsection (1) of this section, the Board shall immediately review 
the final report and shall notify the association whether the report is complete 
and has been accepted. Upon acceptance of the final report by the Board, all 
licenses issued to soliciting agents of the association pursuant to G.S. 90- 
210.84 are automatically cancelled. (1999-425, s. 3; 2003-420, ss. 1, 17(b).) 

Editor’s Note. — Session Laws 2003-420, ified former G.S. 143B-472.29 as this section; 

ss. 1 and 17(b), effective October 1, 2003, recod- and substituted “Board of Funeral Service” for 
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“Board of Mortuary Science” wherever that 
term appeared. 

8§ 90-210.108 through 90-210.119: Reserved for future codification 
purposes. 

ARTICLE 13F. 

Cremations. 

§ 90-210.120. Short title. 

This Article shall be known and may be cited as the North Carolina 
Crematory Act. (1989 (Reg. Sess., 1990), c. 988, s. 1; 2003-420, s. 2.) 

Editor’s Note. — Session Laws 2003-420, Article 13F of Chapter 90 at the direction of the 
effective October 1, 2003, revised Article 13C of Revisor of Statutes. Historical citations and 

Chapter 90, renumbering former G.S. 90- case annotations to sections in former Article 
210.40 through 90-210.50 as G.S. 90-210.40  13C have been added to corresponding sections 
through 90-210.54. Those sections were recod- in new Article 13F as recodified. 
ified as G.S. 90-210.120 through 90-210.134 in 

§ 90-210.121. Definitions. 

As used in this Article, unless the context requires otherwise: 
(1) 

(2) 
(3) 

(4) 

(5) 

(6) 

(7) 

(8) 

“Authorizing agent” means a person legally entitled to authorize the 
cremation of human remains in accordance with G.S. 90-210.124. 
“Board” means the North Carolina Board of Funeral Service. 
“Body parts” means limbs or other portions of the anatomy that are 
removed from a person or human remains for medical purposes 
during treatment, surgery, biopsy, autopsy, or medical research; or 
human bodies or any portion thereof that have been donated to 
science for medical purposes. 
“Casket” means a rigid container that is designed for the encasement 
of human remains and that is usually constructed of wood, metal, or 
other material and ornamented and lined with fabric, and which may 
or may not be combustible. 
“Certificate of cremation” means a certificate provided by the crema- 
tory manager who performed the cremation containing, at a mini- 
mum, the following information: 
a. Name of decedent; 
b. Date of cremation; 
c. Name and address of crematory; and 
d. Signature of crematory manager or person acting as crematory 

manager. 
“Cremated remains” means all human remains recovered after the 
completion of the cremation process, including pulverization which 
leaves only bone fragments reduced to unidentifiable dimensions. 
“Cremation” means the technical process, using intense heat and 
flame, that reduces human remains to bone fragments. Cremation 
includes the processing and may include the pulverization of the bone 
fragments. 
“Cremation chamber” means the enclosed space within which the 
cremation process takes place. Cremation chambers covered by this 
Article shall be used exclusively for the cremation of human remains. 
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(9) “Cremation container” means the container in which the human 

remains are transported to the crematory or placed therein upon 

arrival for storage and placement in a cremation chamber for crema- 

tion. A cremation container shall comply with all of the following 

standards: 
a. Be composed of readily combustible materials suitable for crema- 

tion; 
b. Be able to be closed in order to provide a complete covering for the 

human remains; 
c. Be resistant to leakage or spillage; 
d. Be rigid enough for handling with ease; 
e. Be able to provide protection for the health, safety, and personal 

integrity of crematory personnel; and 
f. Be easily identifiable. The covering of the cremation container shall 

contain the following information: 
1. The name of the decedent; 
2. The date of death; 
3. The sex of the decedent; and 
4, The age at death of the decedent. 

(10) “Cremation interment container” means a rigid outer container 
composed of concrete, steel, fiberglass, or some similar material in 
which an urn is placed prior to being interred in the ground and which 
is designed to withstand prolonged exposure to the elements and to 
support the earth above the urn. 

(11) “Crematory” or “crematorium” means the building or buildings or 
portion of a building on a single site that houses the cremation 
equipment, the holding and processing facilities, the business office, 
and other parts of the crematory business. A crematory must comply 
with all applicable public health and environmental laws and rules 
and must contain the equipment and meet all of the standards 
established by the rules adopted by the Board. 

(12) “Crematory licensee” means the individual or legal entity that is 
licensed by the Board to operate a crematory and perform cremations. 

(13) “Crematory manager” means the person who is responsible for the 
management and operation of the crematory. A crematory manager 
must either be licensed to practice funeral directing or funeral service 
and be qualified as a crematory technician or must obtain a crematory 
manager permit issued by the Board. In order to receive a crematory 
manager permit, a person must: 
a. Be at least 18 years of age. 
b. Be of good moral character. 
c. Be qualified as a crematory technician. 
Notwithstanding any other provision of law, a crematory that is 
licensed by the Board prior to January 1, 2004, and as of that date is 
not managed by a crematory manager who is licensed to practice 
funeral directing or funeral service, or who has a crematory manager 
permit, may continue to be managed by a crematory manager who is 
not licensed to practice funeral directing or funeral service or who 
does not have a crematory manager permit so long as there is no sale, 
transfer, devise, bequest, gift, or any other disposal of a controlling 
interest in the crematory. 

(14) “Crematory technician” means any employee of a crematory licensee 
who has a certificate confirming that the crematory technician has 
attended a training course approved by the Board. The Board shall 
recognize the cremation certificate program that is conducted by the 
Cremation Association of North America (CANA). 
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(15) “Final disposition” means the cremation and the ultimate interment, 
entombment, inurnment, or scattering of the cremated remains or the 
return of the cremated remains by the crematory licensee to the 
authorizing agent or such agent’s designee as provided in this Article. 
Upon the written direction of the authorizing agent, cremated re- 
mains may take various forms. 

(16) “Holding and processing facility” means an area or areas that are 
designated for the retention of human remains prior to, and the 
retention and processing of cremated remains after, cremation; that 
comply with all applicable public health and environmental laws; 
preserve the health and safety of the crematory technician and other 
personnel of the crematory; and that are secure from access by anyone 
other than authorized persons. A holding facility and processing 
facility must be located in a crematory. 

(17) “Human remains” means the body of a deceased person, including a 
separate human fetus, regardless of the length of gestation, or body 
arts. 

(18) “Niche” means a compartment or cubicle for the memorialization or 
final disposition of an urn or container containing cremated remains. 

(19) “Processing” means the removal of bone fragments from the crema- 
tion chamber for the reduction in size, labeling and packaging, and 
placing in an urn or temporary container. 

(20) “Pulverization” means the reduction of identifiable or unidentifiable 
bone fragments after the completion of the cremation to granulated 
particles by mechanical means. 

(21) “Scattering area” means an area permitted by North Carolina law 
including, but not limited to, an area designated by a cemetery and 
located on dedicated cemetery property where cremated remains that 
have been removed from their container can be mixed with or placed 
on top of the soil or ground cover. 

(22) “Temporary container” means a receptacle for cremated remains, 
usually composed of cardboard, plastic, or similar material which can 
be closed in a manner so as to prevent the leakage or spillage of the 
cremated remains or the entrance of foreign material and which is a 
single container of sufficient size to hold the cremated remains until 
an urn is acquired or the cremated remains are scattered. 

(23) “Urn” means a receptacle designed to permanently encase the cre- 
mated remains. (1989 (Reg. Sess., 1990), c. 988, s. 1; 1997-399, s. 16; 
2003-420, s. 2.) 

Editor’s Note. — This section was former 90-210.121 at the direction of the Revisor of 

G.S. 90-210.41. It was revised by Session Laws Statutes. 
2003-420, s. 2, and has been recodified as G.S. 

§ 90-210.122. Crematory Authority established. 

(a) The North Carolina Crematory Authority is established as a Committee 
within the Board. The Crematory Authority shall suggest rules to the Board for 
the carrying out and enforcement of the provisions of this Article. 

(b) The Crematory Authority shall initially consist of five members ap- 
pointed by the Governor and two members of the Board appointed by the 
Board. The Governor may consider a list of recommendations from the 
Cremation Association of North Carolina. 

(c) The initial terms of the members of the Crematory Authority shall be 
staggered by the appointing authorities so that the terms of three members 
(two of which shall be appointees of the Governor) expire December 31, 1991, 
the terms of two members (both of which shall be appointees of the Governor) 
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expire December 31, 1992, and the terms of the remaining two members (one 

of which shall be an appointee of the Governor) expire December 31, 1993. 

As the terms of the members appointed by the Governor expire, their 

successors shall be elected from among a list of nominees in an election 

conducted by the Board in which all licensed crematory operators are eligible 

to vote. The Board may conduct the election for members of the Crematory 

Authority simultaneously with the election for members of the Board or at any 

other time. The Board shall prescribe the procedures and establish the time 

and date for nominations and elections to the Crematory Authority. A nominee 

who receives a majority of the votes cast shall be declared elected. The Board 

shall appoint the successors to the two positions for which it makes initial 
appointments pursuant to this section. 

The terms of the elected members of the Crematory Authority shall be three 

years. The terms of the members appointed by the Board, including the 

members initially appointed pursuant to this subsection, shall be coterminous 

with their terms on the Board. Any vacancy occurring in an elective seat shall 
be filled for the unexpired term by majority vote of the remaining members of 
the Crematory Authority. Any vacancy occurring in a seat appointed by the 
Governor shall be filled by the Governor. Any vacancy occurring in a seat 
appointed by the Board shall be filled by the Board. 

(d) The members of the Crematory Authority shall receive per diem and 
necessary travel and subsistence expenses in accordance with the provisions of 
G.S. 93B-5 for all time actually spent upon the business of the Crematory 
Authority. All expenses, salaries and per diem provided for in this Article shall 
be paid from funds received and shall in no manner be an expense to the State. 

(e) The Crematory Authority shall select from its members a chairman, a 
vice chairman and a secretary who shall serve for one year or until their 
successors are elected and qualified. No two offices may be held by the same 
person. The Crematory Authority, with the concurrence of the Board, shall 
mae the authority to engage adequate staff as deemed necessary to perform its 
uties. 
(f) The Crematory Authority shall hold at least one meeting in each year. In 

addition, the Crematory Authority may meet as often as the proper and 
efficient discharge of its duties shall require. Four members shall constitute a 
quorum. (1989 (Reg. Sess., 1990), c. 988, s. 1; 2003-420, s. 2.) 

Editor’s Note. — This section was former 90-210.122 at the direction of the Revisor of 

G.S. 90-210.42. It was revised by Session Laws ___ Statutes. 
2003-420, s. 2, and has been recodified as G.S. 

§ 90-210.123. Licensing and inspection. 

(a) Any person doing business in this State, or any cemetery, funeral 
establishment, corporation, partnership, joint venture, voluntary organiza- 
tion, or any other entity may erect, maintain, and operate a crematory in this 
State and may provide the necessary employees, facilities, structure, and 
equipment for the cremation of human remains, provided that the person or 
ae has secured a license as a crematory licensee in accordance with this 

rticle. 
(b) A crematory may be constructed on or adjacent to any cemetery, on or 

adjacent to any funeral establishment that is zoned commercial or industrial, 
or at any other location consistent with local zoning and environmental 
regulations. 

(c) Application for a license as a crematory licensee shall be made on forms 
furnished and prescribed by the Board. The Board shall inspect the premises, 
facilities, structure, and equipment to be used as a crematory, confirm that the 
crematory manager’s and crematory technician’s educational certificate is 
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valid, and issue a renewable license to the crematory licensee if the applicant 
meets all the requirements and standards of the Board and the requirements 
of this Article. 

(d) Every application for licensure shall identify the crematory manager 
and all crematory technicians employed by the crematory licensee providing 
that nothing in this Article shall prohibit the designation and identification by 
the crematory licensee of one individual to serve as a crematory manager and 
crematory technician. Hach crematory licensed in North Carolina shall employ 
on a full-time basis at least one crematory technician. Every application for 
licensure and renewal thereof shall include all crematory technicians’ educa- 
tional certificates. The crematory licensee shall keep the Board informed at all 
times of the names and addresses of the crematory manager and all crematory 
technicians. In the event a licensee is in the process of replacing its only 
crematory technician at the time of license renewal, the licensee may continue 
to operate the crematory for a reasonable time period not to exceed 180 days. 

(e) All licenses and permits shall expire on the last day of December of each 
year. A license or permit may be renewed without paying a late fee on or before 
the first day of February immediately following expiration. After that date, a 
license or permit may be renewed by paying a late fee as provided in G.S. 
90-210.132 in addition to the annual renewal fee. Licenses and permits that 
remain expired six months or more require a new application for renewal. 
Licenses and permits are not transferable. A new application for a license or 
permit shall be made to the Board within 30 days following a change of 
ownership of more than fifty percent (50%) of the business. 

(f) No person, cemetery, funeral establishment, corporation, partnership, 
joint venture, voluntary organization, or any other entity shall cremate any 
human remains, except in a crematory licensed for this express purpose and 
operated by a crematory licensee subject to the restrictions and limitations of 
this Article or unless otherwise permitted by statute. 

(g) Whenever the Board finds that an owner, partner, crematory manager, 
member, officer, or any crematory technician of a crematory licensee or any 
applicant to become a crematory licensee, or that any authorized employee, 
agent, or representative has violated any provision of this Article, or is guilty 
of any of the following acts, and when the Board also finds that the crematory 
operator or applicant has thereby become unfit to practice, the Board may 
suspend, revoke, or refuse to issue or renew the license, in accordance with 
Chapter 150B of the General Statutes: 

(1) Conviction of a felony or a crime involving fraud or moral turpitude. 
(2) Fraud or misrepresentation in obtaining or renewing a license or in 

the practice of cremation. 
(3) False or misleading advertising. 
(4) Solicitation of dead human bodies by the licensee, his agents, assis- 

tants, or employees; but this subdivision shall not be construed to 
prohibit general advertising by the licensee. 

(5) Employment directly or indirectly of any agent, assistant, or other 
person on a part- time or full-time basis or on commission for the 
purpose of calling upon individuals or institutions by whose influence 
dead human bodies may be turned over to a particular licensee. 

(6) The direct or indirect payment or offer of payment of a commission by 
the licensee or the licensee’s agent, assistant, or employees for the 
purpose of securing business. 

(7) Gross immorality, including being under the influence of alcohol or 
drugs while performing cremation services. 

(8) Aiding or abetting an unlicensed person to perform services under this 
Article, including the use of a picture or name in connection with 
advertisements or other written material published or caused to be 
published by the licensee. 
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(9) Failing to treat a dead human body with respect at all times. 

(10) Violating or cooperating with others to violate any of the provisions of 

this Article or of the rules of the Board. 
(11) Violation of any State law or municipal or county ordinance or 

regulation affecting the handling, custody, care, or transportation of 

dead human bodies. 
(12) Refusing to surrender promptly the custody of a dead human body or 

cremated remains upon the express order of the person lawfully 

entitled to the custody thereof, except as provided in G.S. 90- 

POE Ie): 
(13) Indecent exposure or exhibition of a dead human body while in the 

custody or control of a licensee. 
(14) Practicing funeral directing, embalming, or funeral service without a 

license. 
In any case in which the Board is authorized to take any of the actions 

permitted under this subsection, the Board may instead accept an offer in 

compromise of the charges whereby the accused shall pay to the Board a 

penalty of not more than five thousand dollars ($5,000). 
(h) Where the Board finds a licensee is guilty of one or more of the acts or 

omissions listed in subsection (g) of this section but it is determined by the 

Board that the licensee has not thereby become unfit to practice, the Board 

may place the licensee on a term of probation in accordance with the 

procedures set out in Chapter 150B of the General Statutes. In any case in 

which the Board is entitled to place a licensee on a term of probation, the Board 
may also impose a penalty of not more than five thousand dollars ($5,000) in 
conjunction with the probation. 

(i) The Board may hold hearings in accordance with the provisions of this 
Article and Chapter 150B of the General Statutes. The Board shall conduct 
any such hearing. The Board shall constitute an “agency” under Article 3A of 
Chapter 150B of the General Statutes with respect to proceedings initiated 
pursuant to this Article. The Board is empowered to regulate and inspect 
crematories and crematory licensees and to enforce as provided by law the 
provisions of this Article and the rules adopted hereunder. Any crematory that, 
upon inspection, is found not to meet any of the requirements of this Article 
shall pay a reinspection fee to the Board for each additional inspection that is 
made to ascertain whether the deficiency or other violation has been corrected. 

In addition to the powers enumerated in Chapter 150B of the General 
Statutes, the Board shall have the power to administer oaths and issue 
subpoenas requiring the attendance of persons and the production of papers 
and records before the Board in any hearing, investigation, or proceeding 
conducted by it. Members of the Board’s staff or the sheriff or other appropriate 
official of any county of this State shall serve all notices, subpoenas, and other 
papers given to them by the President of the Board for service in the same 
manner as process issued by any court of record. Any person who neglects or 
refuses to obey a subpoena issued by the Board shall be guilty of a Class 1 
misdemeanor. (1989 (Reg. Sess., 1990), c. 988, s. 1; 1993, c. 539, s. 639; 
1997-399, s. 17; 2003-420, s. 2.) 

Editor’s Note. — This section was former 90-210.123 at the direction of the Revisor of 

G.S. 90-210.43. It was revised by Session Laws Statutes. 
2003-420, s. 2, and has been recodified as G.S. 

§ 90-210.124. Authorizing agent. 

(a) The following person, in the priority list below, shall have the right to 
serve as an “authorizing agent”: 

598 



§90-210.124 ART. 13F. CREMATIONS | §90-210.124 

(1) An individual at least 18 years of age may authorize the cremation and 
disposition of the individual’s own dead body in a written will, 
pursuant to health care power of attorney to the extent provided in 
Article 3 of Chapter 32 of the General Statues, pursuant to a preneed 
funeral contract executed pursuant to Article 13D of Chapter 90 of the 
General Statutes, pursuant to a cremation authorization form exe- 
cuted pursuant to Article 13F of Chapter 90 of the General Statutes, 
or in a written statement signed by the individual and witnessed by 
two persons who are at least 18 years old. When an individual has 
authorized his or her own cremation and disposition in accordance 
with this subsection, the individual or institution designated by that 
individual shall act as the authorizing agent for that individual. 

(2) If a decedent has left no written authorization for the cremation and 
disposition of the decedent’s body as permitted under subdivision (1) 
of this subsection, the following competent persons in the order listed 
may authorize the type, method, place, cremation, and disposition of 
the decedent’s body: 
a. The surviving spouse. 
b. Amajority of the surviving children who are at least 18 years of age 

and can be located after reasonable efforts. 
The surviving parents. 

. Amajority of the surviving siblings who are at least 18 years of age 
and can be located after reasonable efforts. 

. A majority of the persons in the classes of the next degrees of 
kinship, in descending order, who, under State law, would inherit 
the decedent’s estate if the decedent died intestate who are at 
least 18 years of age and can be located after reasonable efforts. 

A person who has exhibited special care and concern for the 
decedent and is willing and able to make decisions about the 
cremation and disposition. 

. In the case of indigents or any other individuals whose final 
disposition is the responsibility of the State or any of its instru- 
mentalities, a public administrator, medical examiner, coroner, 
State-appointed guardian, or any other public official charged 
with arranging the final disposition of the decedent may serve as 
the authorizing agent. 

h. In the case of individuals who have donated their bodies to science 
or whose death occurred in a nursing home or private institution 
and in which the institution is charged with making arrange- 
ments for the final disposition of the decedent, a representative of 
such institution may serve as the authorizing agent in the 
absence of any of the above. 

i. In the absence of any of the above, any person willing to assume 
responsibility as authorizing agent, as specified in this act. 

This subsection does not grant to any person the right to cancel a preneed 
funeral contract executed pursuant to Article 13D of Chapter 90 of the General 
Statutes or to cause or prohibit the substitution of a preneed licensee as 
authorized under G.S. 90-210.63. 

(b) A person who does not exercise his or her right to dispose of the 

decedent’s body under subdivision (a)(2) of this section within five days of 

notification or 10 days from date of death, whichever is earlier, shall be deemed 

to have waived his or her right to authorize disposition of the decedent’s body 
or to contest disposition in accordance with this section. 

(c) An individual at least 18 years of age may, in a writing signed by the 

individual, authorize the cremation and disposition of one or more of the 

individual’s body parts that has been or will be removed. If the individual does 
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not authorize the cremation and disposition, a person listed in subdivision 
(a)(2) of this section may authorize the cremation and disposition as if the 
individual were deceased. 

(d) This section does not apply to the disposition of dead human bodies as 
anatomical gifts under Part 3 of Article 16 of Chapter 130A of the General 
Statutes or the right to perform autopsies under Part 2 of Article 16 of Chapter 
130A of the General Statutes. (2003-420, s. 2.) 

Editor’s Note. — Session Laws 2003-420, s. been recodified as G.S. 90-210.124 at the direc- 

2, enacted this section as G.S. 90-210.44. It has _ tion of the Revisor of Statutes. 

§ 90-210.125. Authorization to cremate. 

(a) A crematory licensee shall not cremate human remains until it has 
received a cremation authorization form signed by an authorizing agent. The 
cremation authorization form shall be prescribed by the Board and shall 
contain at a minimum the following information: 

(1) The identity of the human remains and confirmation that the human 
remains are in fact the individual so named. 

(2) The time and date of death of the decedent. 
(3) The name and address of the funeral establishment and/or the funeral 

director that obtained the cremation authorization. 
(4) The name and address of the crematory to be in receipt of the human 

remains for the purpose of cremation. 
(5) The name and address of the authorizing agent, the relationship 

between the authorizing agent and the decedent, and the date and 
time of signature of the authorizing agent. 

(6) Arepresentation that the authorizing agent does in fact have the right 
to authorize the cremation of the decedent and that the authorizing 
agent is not aware of any living person who has a superior priority 
right to that of the authorizing agent, as set forth in G.S. 90-210.124. 
Or, in the event that there is another living person who does have a 
superior priority right to that of the authorizing agent, a representa- 
tion that the authorizing agent has made all reasonable efforts to 
contact such person, has been unable to do so, and has no reason to 
Sens that such person would object to the cremation of the dece- 
ent. 

(7) A representation that the authorizing agent has either disclosed the 
location of all living persons with an equal right to that of the 
authorizing agent, as set forth in G.S. 90-210.124, or does not know 
the location of any other living person with an equal right to that of 
the authorizing agent. 

(8) Authorization for the crematory to cremate the human remains, 
including authorization to process or pulverize the cremated remains. 

(9) Arepresentation that the human remains do not contain a pacemaker 
or any other material or implant that may be potentially hazardous to 
the person performing the cremation. 

(10) The name of the person authorized to receive the cremated remains 
from the crematory licensee. 

(11) The manner in which final disposition of the cremated remains is to 
take place, if known. If the cremation authorization form does not 
specify final disposition in a grave, crypt, niche, or scattering area, 
then the form shall indicate that the cremated remains will be held by 
the crematory licensee for 30 days before they are disposed of, unless 
they are received from the crematory licensee prior to that time, in 
person, by the authorizing agent or his designee. 
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(12) The signature of the authorizing agent attesting to the accuracy of all 
representations contained on the cremation authorization form, ex- 
cept as set forth in subsection (b) of this section. 

(13) If a cremation authorization form is being executed on a preneed 
basis, the cremation authorization form shall contain the disclosure 
required by G.S. 90-210.126. The authorizing agent may specify in 
writing religious practices that conflict with Article 13 of this Chapter. 
The crematory licensee and funeral director shall observe those 
religious practices except where they interfere with cremation in a 
licensed crematory as specified under G.S. 90-210.123 or the required 
documentation and record keeping. 

(14) A licensed funeral director of the funeral establishment or crematory 
licensee that received the cremation authorization form shall also sign 
the cremation authorization form. Such individual shall not be 
responsible for any of the representations made by the authorizing 
agent, unless such individual has actual knowledge to the contrary, 
except for the information requested by subdivisions (a)(1), (2), (3), (4), 
and (9) of this section, which shall be considered to be representations 
of the individual. In addition, the funeral director shall warrant to the 
crematory that the human remains delivered to the crematory lic- 
ensee are the human remains identified on the cremation authoriza- 
tion form with any other documentation required by this State, any 
county, or any municipality. 

(b) An authorizing agent who signs a cremation authorization form shall be 
deemed to warrant the truthfulness of any facts set forth on the cremation 
authorization form, including that person’s authority to order the cremation, 
except for the information required by subdivisions (a)(4) and (9) of this 
section, unless the authorizing agent has actual knowledge to the contrary. An 
authorizing agent signing a cremation authorization form shall be personally 
and individually liable for all damages occasioned thereby and resulting 
therefrom. 

(c) A crematory licensee shall have the legal right to cremate human 
remains upon the receipt of a cremation authorization form signed by an 
authorizing agent. There shall be no liability for a crematory licensee that 
cremates human remains pursuant to such authorization, or that releases or 
disposes of the cremated remains pursuant to such authorization, except for 

such crematory licensee’s gross negligence, provided that the crematory 

licensee performs such functions in compliance with the provisions of this 

Article. There shall be no liability for a funeral establishment or licensee 

thereof that causes a crematory licensee to cremate human remains pursuant 

to such authorization, except for gross negligence, provided that the funeral 

establishment and licensee thereof and crematory licensee perform their 

respective functions in compliance with the provisions of this section. 

(d) After the authorizing agent has executed a cremation authorization form 

and prior to the commencement of the cremation, the authorizing agent may 

revoke the authorization and instruct the crematory licensee to cancel the 

cremation and to release or deliver the human remains to another crematory 

licensee or funeral establishment. Such instructions shall be provided to the 

crematory licensee in writing. A crematory licensee shall honor any instruc- 

tions given to it by an authorizing agent under this section, provided that it 

receives such instructions prior to commencement of the cremation of the 

human remains. (2003-420, s. 2.) 

Editor’s Note. — Session Laws 2003-420, s. been recodified as G.S. 90-210.125 at the direc- 

2, enacted this section as G.S. 90-210.45. It has __ tion of the Revisor of Statutes. 
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§ 90-210.126. Preneed cremation arrangements. 

(a) Any person, on a preneed basis, may authorize the person’s own 
cremation and the final disposition of the person’s cremated remains by 
executing, as the authorizing agent, a cremation authorization form on a 
preneed basis and having the form signed by two witnesses. The person shall 
retain a copy of this form, and a copy shall be sent to the funeral establishment 
and/or the crematory licensee. Any person shall have the right to transfer or 
cancel this authorization at any time prior to the person’s death by destroying 
the executed cremation authorization form and providing written notice to the 
party or parties that received the cremation authorization form. 

(b) Any cremation authorization form executed by an individual as the 
individual’s own authorizing agent on a preneed basis shall contain the 
following disclosure, which shall be completed by the authorizing agent: 

//1 do not wish to allow any of my survivors the option of canceling my 
cremation and selecting alternative arrangements, regardless of 
whether my survivors deem such a change to be appropriate. 

//1 wish to allow only the survivors whom I have designated below the 
option of canceling my cremation and selecting alternative arrange- 
ments or continuing to honor my wishes for cremation and purchasing 
services and merchandise if they deem such a change to be appropriate. 

(c) Except as provided in subsection (b) of this section, at the time of the 
death of a person who has executed, as the authorizing agent, a cremation 
authorization form on a preneed basis, any person in possession of the 
executed form, and any person charged with making arrangements for the 
disposition of the decedent’s human remains who has knowledge of the 
existence of the executed form, shall use the person’s best efforts to ensure that 
the decedent’s human remains are cremated and that the final disposition of 
the cremated remains is in accordance with the instructions contained on the 
cremation authorization form. 

(d) If a crematory licensee is in possession of a completed cremation 
authorization form, executed on a preneed basis, and the crematory licensee is 
in possession of the designated human remains, then the crematory licensee 
shall be required to cremate the human remains and dispose of the human 
remains according to the instructions contained on the cremation authoriza- 
tion form. A crematory licensee that complies with the preneed cremation 
authorization form under these circumstances may do so without any liability. 
A funeral establishment or licensee thereof that causes a crematory licensee to 
act in accordance with the preneed cremation authorization form under these 
circumstances may do so without any liability. 

(e) Any preneed contract sold by, or preneed arrangements made with, a 
funeral establishment that includes a cremation shall specify the final dispo- 
sition of the cremated remains, pursuant to G.S. 90-210.130. In the event that 
no different or inconsistent instructions are provided to the crematory licensee 
by the authorizing agent at the time of death, the crematory licensee shall be 
authorized to release or dispose of the cremated remains as indicated in the 
preneed agreement. Upon compliance with the terms of the preneed agree- 
ment, the crematory licensee, and any funeral establishment or licensee 
thereof who caused the crematory licensee to act in compliance with the terms 
of the preneed agreement, shall be discharged from any legal obligation 
concerning such cremated remains. 

(f) The provisions of this section shall not apply to any cremation authori- 
zation form or preneed contract executed prior to the effective date of this act. 
Any funeral establishment, however, with the written approval of the autho- 
rizing agent or person who executed the preneed contract, may designate that 
such cremation authorization form or preneed contract shall be subject to this 
act. (20032420"s. 2.) 
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Editor’s Note. — Session Laws 2003-420, s. been recodified as G.S. 90-210.126 at the direc- 

2, enacted this section as G.S. 90-210.46. It has tion of the Revisor of Statutes. 

§ 90-210.127. Record keeping. 

(a) The crematory licensee shall furnish to the person who delivers such 
human remains to the crematory licensee a receipt, signed by both the 
crematory licensee and the person who delivers the human remains, showing 
the date and time of the delivery; the type of casket or cremation container that 
was delivered; the name of the person from whom the human remains were 
received and the name of the funeral establishment or other entity with whom 
such person is affiliated; the name of the person who received the human 
remains on behalf of the crematory licensee; and the name of the decedent. The 
crematory licensee shall retain a copy of this receipt in its permanent records 
for three years. 

(b) Upon its release of cremated remains, the crematory licensee shall 
furnish to the person who receives such cremated remains from the crematory 
licensee a receipt, signed by both the crematory licensee and the person who 
receives the cremated remains, showing the date and time of the release; the 
name of the person to whom the cremated remains were released and the name 
of the funeral establishment, cemetery, or other entity with whom such person 
is affiliated; the name of the person who released the cremated remains on 
behalf of the crematory licensee; and the name of the decedent. The crematory 
shall retain a copy of this receipt in its permanent records for three years. 

(c) Acrematory licensee shall maintain at its place of business a record of all 
forms required by the Board of each cremation that took place at its facility for 
three years. 

(d) The crematory licensee shall maintain a record for three years of all 
cremated remains disposed of by the crematory licensee in accordance with 
G.S. 90-210.126(d). 

(e) Upon completion of the cremation, the crematory licensee shall issue a 
certificate of cremation. 

(f) All records that are required to be maintained under this Article shall be 
subject to inspection by the Board or its agents upon request. (1989 (Reg. Sess., 
1990), c. 988, s. 1; 1997-399, s. 18; 2003-420, s. 2.) 

Editor’s Note. — This section was former 2, and has been recodified as G.S. 90-210.127 at 

G.S. 90-210.44. It was revised and renumbered the direction of the Revisor of Statutes. 

as G.S. 90-210.47 by Session Laws 2003-420, s. 

§ 90-210.128. Cremation containers. 

(a) No crematory licensee shall make or enforce any rules requiring that any 
human remains be placed in a casket before cremation or that human remains 
be cremated in a casket, nor shall any crematory licensee refuse to accept 
human remains for cremation for the reason that they are not in a casket. 

(b) No crematory licensee shall make or enforce any rules requiring that any 
cremated remains be placed in an urn or receptacle designed to permanently 
encase the cremated remains after the cremation process has been performed. 
(2003-420, s. 2.) 

Editor’s Note. — Session Laws 2003-420, s. been recodified as G.S. 90-210.128 at the direc- 

2, enacted this section as G.S. 90-210.48. Ithas tion of the Revisor of Statutes. 
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§ 90-210.129. Cremation procedures. 

(a) In deaths certified by the attending physician, the body shall not be 
cremated before the crematory licensee receives a death certificate signed by 
the attending physician, which shall contain at a minimum the following 
information: 

(1) Decedent’s name; 
(2) Date of death; 
(3) Date of birth; 
(4) Sex; 
(5) Place of death; 
(6) Facility name (if not institution, give street and number); 
(7) County of death; 
(8) City of death; and 
(9) Time of death (if known). 

(b) When required by G.S. 130A-388 and the rules adopted pursuant to that 
section or by successor statute and the rules pursuant to it, a cremation 
authorization form signed by a medical examiner shall be received by the 
crematory prior to cremation. 

(c) In deaths coming under full investigation by the Office of the Chief 
Medical Examiner, a burial-transit permit/cremation authorization form must 
be received by the crematory before cremation. 

(d) No body shall knowingly be cremated with a pacemaker or defibrillator 
or other potentially hazardous implant or condition in place. The authorizing 
agent for the cremation of the human remains shall be responsible for taking 
all necessary steps to ensure that any pacemaker or defibrillator or other 
potentially hazardous implant or condition is removed or corrected prior to 
cremation. If an authorizing agent informs the funeral director and the 
crematory licensee on the cremation authorization form of the presence of a 
pacemaker or defibrillator or other potentially hazardous implant or condition 
in the human remains, then the funeral director shall be responsible for 
ensuring that all necessary steps have been taken to remove the pacemaker or 
defibrillator or other potentially hazardous implant or to correct the hazardous 
condition before delivering the human remains to the crematory. 

(e) Human remains shall not be cremated within 24 hours after the time of 
death, unless such death was a result of an infectious, contagious, or commu- 
nicable and dangerous disease as listed by the Commission of Health Services, 
pursuant to G.S. 130A-134, and unless such time requirement is waived in 
writing by the medical examiner, county health director, or attending physi- 
cian where the death occurred. 

(f) No unauthorized person shall be permitted in view of the cremation 
chamber or in the holding and processing facility while any human remains 
are being removed from the cremation container, processed, or pulverized. 
Relatives of the deceased and their invitees, the authorizing agent and the 
agent’s invitees, medical examiners, Inspectors of the North Carolina Board of 
Funeral Service, and law enforcement officers in the execution of their duties 
shall be authorized to have access to the crematory area, subject to the rules 
adopted by the crematory licensee governing the safety of such individuals. 

(g) Human remains shall be cremated only while enclosed in a cremation 
container. Upon completion of the cremation, and insofar as is possible, all of 
the recoverable residue of the cremation process shall be removed from the 
cremation chamber. Insofar as is possible, all residue of the cremation process 
shall then be separated from any foreign residue or anything else other than 
bone fragments and then be processed by pulverization so as to reduce the 
cremated remains to unidentifiable particles. Any foreign residue and any- 
thing other than the particles of the cremated remains shall be removed from 
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the cremated remains as far as possible and shall be disposed of by the 
crematory licensee. This section does not apply where law otherwise provides 
for commingling of human remains. The fact that there is incidental and 
unavoidable residue in the cremation chamber used in a prior cremation is not 
a violation of this subsection. 

(h) The simultaneous cremation of the human remains of more than one 
person within the same cremation chamber is forbidden. 

(i) Every crematory shall have a holding and processing facility, within the 
crematory, designated for the retention of human remains prior to cremation. 
The holding and processing facility must comply with any applicable public 
health laws and rules and must meet all of the standards established pursuant 
to rules adopted by the Board. 

(j) Crematory licensees shall comply with standards established by the 
Board for the processing and pulverization of human remains by cremation. 

(k) Nothing in this Article shall require a crematory licensee to perform a 
cremation that is impossible or impractical to perform. 

(1) The cremated remains with proper identification shall be placed in a 
temporary container or the urn selected or provided by the authorizing agent. 
The temporary container or urn contents shall not be contaminated with any 
other object, unless specific authorization has been received from the autho- 
rizing agent or as provided in subsection (g) of this section. 

(m) Ifthe cremated remains are greater than the dimensions of a temporary 
container or urn, the excess cremated remains shall be returned to the 
authorizing agent or its representative in a separate container or urn. 

(n) If the cremated remains are to be shipped, the temporary container or 
urn shall be packed securely in a suitable shipping container that complies 
with the requirements of the shipper. Cremated remains shall be shipped only 
by a method which has an internal tracing system available and which 
provides a receipt signed by the person accepting delivery, unless otherwise 
authorized in writing by the authorizing agent. Cremated remains shall be 
shipped to the proper address as stated on the cremation authorization form 
signed by the authorizing agent. (1989 (Reg. Sess., 1990), c. 988, s. 1; 1997-399, 
s. 19; 2003-420, s. 2.) 

Editor’s Note. — This section was former 2, and has been recodified as G.S. 90-210.129 at 

G.S. 90-210.45. It was revised and renumbered the direction of the Revisor of Statutes. 

as G.S. 90-210.49 by Session Laws 2003-420, s. 

§ 90-210.130. Final disposition of cremated remains. 

(a) The authorizing agent shall provide the person with whom cremation 
arrangements are made with a signed statement specifying the ultimate 
disposition of the cremated remains, if known. The crematory licensee may 
store or retain cremated remains as directed by the authorizing agent. Records 
of retention and disposition of cremated remains shall be kept by the 
crematory licensee pursuant to G.S. 90-210.127. 

(b) The authorizing agent is responsible for the disposition of the cremated 
remains. If, after a period of 30 days from the date of cremation, the 

authorizing agent or the agent’s representative has not specified the final 

disposition or claimed the cremated remains, the crematory licensee or the 

person in possession of the cremated remains may dispose of the cremated 

remains only in a manner permitted in this section. The authorizing agent 

shall be responsible for reimbursing the crematory licensee for all reasonable 

expenses incurred in disposing of the cremated remains pursuant to this 

section. A record of such disposition shall be made and kept by the person 

making the disposition. Upon disposing of cremated remains in accordance 

with this section, the crematory licensee or person in possession of the 
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cremated remains shall be discharged from any legal obligation or lability 

concerning such cremated remains. 
(c) In addition to the disposal of cremated remains in a crypt, niche, grave, 

or scattering garden located in a dedicated cemetery, or by scattering over 

uninhabited public land, the sea, or other public waterways pursuant to 

subsection (f) of this section, cremated remains may be disposed of in any 

manner on the private property of a consenting owner, upon direction of the 

authorizing agent. If cremated remains are to be disposed of by the crematory 

licensee on private property, other than dedicated cemetery property, the 

authorizing agent shall provide the crematory licensee with the written 

consent of the property owner. 
(d) Except with the express written permission of the authorizing agent, no 

person may: 
(1) Dispose of or scatter cremated remains in such a manner or in such a 

location that the cremated remains are commingled with those of 

another person. This subdivision shall not apply to the scattering of 

cremated remains at sea or by air from individual closed containers or 

to the scattering of cremated remains in an area located in a dedicated 

cemetery and used exclusively for such purposes. 

(2) Place cremated remains of more than one person in the same closed 

container. This subdivision shall not apply to placing the cremated 

remains of members of the same family in a common closed container 

designed for the cremated remains of more than one person with the 

written consent of the family. 
(e) Cremated remains shall be released by the crematory licensee to the 

individual specified by the authorizing agent on the cremation authorization 

form. The representative of the crematory licensee and the individual receiving 

the cremated remains shall sign a receipt indicating the name of the deceased, 

and the date, time, and place of the receipt, and contain a representation that 

the handling of the final disposition will be in a proper manner. After this 

delivery, the cremated remains may be transported in any manner in this 

State, without a permit, and disposed of in accordance with the provisions of 

this Article. 
(f) Cremated remains may be scattered over uninhabited public land, over a 

public waterway or sea, subject to health and environmental standards, or on 

the private property of a consenting owner pursuant to subsection (c) of this 

section. A person may utilize a boat or airplane to perform such scattering. 

Cremated remains shall be removed from their closed container before they are 

scattered. (1989 (Reg. Sess., 1990), c. 988, s. 1; 1997-399, s. 20; 2003-420, s. 2.) 

Editor’s Note. — This section was former 2, and has been recodified as G.S. 90-210.130 at 

G.S. 90-210.46. It was revised and renumbered _ the direction of the Revisor of Statutes. 

as G.S. 90-210.50 by Session Laws 2003-420, s. 

§ 90-210.131. Limitation of liability. 

(a) Any person signing a cremation authorization form as authorizing agent 
shall be deemed to warrant the truthfulness of any facts set forth in the 
cremation authorization form, including the identity of the deceased whose 

remains are sought to be cremated and that person’s authority to order such 
cremation. 

(b) A crematory licensee shall have authority to cremate human remains 
only upon the receipt of a cremation authorization form signed by an autho- 
rizing agent. There shall be no liability of a crematory licensee that cremates 
human remains pursuant to such authorization or that releases or disposes of 
the cremated remains pursuant to such authorization. A crematory licensee 
and funeral establishment or licensee thereof who causes the crematory 
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licensee to act shall have no liability for the final disposition or manner in 
which the cremated remains are handled after the cremated remains are 
released in accordance with the directions of the authorizing agent. 

(c) Acrematory licensee shall not be responsible or liable for any valuables 
delivered to the crematory licensee with human remains. 

(d) Acrematory licensee shall not be hable for refusing to accept a body or 
to perform a cremation until it receives a court order or other suitable 
confirmation that a dispute has been settled if: 

(1) Itis aware of any dispute concerning the cremation of human remains; 
(2) It has a reasonable basis for questioning any of the representations 

made by the authorizing agent; or 
(3) For any other lawful reason. 

(e) If a crematory licensee is aware of any dispute concerning the release or 
disposition of the cremated remains, the crematory licensee may refuse to 
release the cremated remains until the dispute has been resolved or the 
crematory licensee has been provided with a court order authorizing the 
release or disposition of the cremated remains. A crematory licensee shall not 
be liable for refusing to release or dispose of cremated remains in accordance 
with this subsection. A crematory licensee may charge a reasonable storage fee 
if the dispute is not resolved within 30 days after it is received by the 
crematory licensee. (1989 (Reg. Sess., 1990), c. 988, s. 1; 1997-399, s. 21; 
2003-420, s. 2.) 

Editor’s Note. — This section was former 2, and has been recodified as G.S. 90-210.131 at 

G.S. 90-210.47. It was revised and renumbered the direction of the Revisor of Statutes. 
as G.S. 90-210.51 by Session Laws 2003-420, s. 

§ 90-210.132. Fees. 

(a) The Board may set and collect fees not to exceed the following amounts 
from crematory licensees, crematory manager permit holders, and applicants: 

PO MIICENSEE ADDIICALION ICC! aa. sh felrcteank elas ns Mewes mieieu o's wraiaoiheiela ve $400.00 
(CED) ANT TUIE TINT RETAYES 2 OE ITS are eae ett ae IN nGr eare n 150.00 
ent omie TC Wiel GLO Geta umn anyoe tod eee cine Aro ttls cose 8 oho thaws eho ext fo.u0 
els CIO CLAOI) OC te ye eo ee, the Mee a tee S Pacts NN Ga Blas 5 sis 100.00 
POM HRCI TM ALLO al CO. giieccac tects anpcctna ad ease ats naie 26% Moet Wuday-uith ae Ssh t h5 10.00 
(pmlc wicemmer CreMaAtiOls jxniiccmesenly asc end 4h iiess abel heme Ln! 10.00 
pm atemecescremavion TEPOLt, sic.e ete ih ae seeee cress: 75.00 per month 
(Sec rematory manager permit application fee. 2. .sc.scns.n ss. seeer- 150.00 
(9) Annual crematory manager permit renewal fee. ................. 40.00. 

(b) The funds collected pursuant to this Article shall become part of the 
general fund of the Board. (1989 (Reg. Sess., 1990), c. 988, s. 1; 1997-399, s. 22; 
2003-420, s. 2.) 

Editor’s Note. — This section was former 2, and has been recodified as G.S. 90-210.132 at 

G.S. 90-210.48. It was revised and renumbered the direction of the Revisor of Statutes. 

as G.S. 90-210.52 by Session Laws 2003-420, s. 

§ 90-210.133. Crematory licensee rights. 

(a) A crematory licensee may adopt reasonable rules consistent with this 

Article for the management and operation of a crematory. Nothing in this 

subsection may be construed to prevent a crematory licensee from adopting 

rules which are more stringent than the provisions of this Article. 

(b) Nothing in this Article may be construed to relieve the crematory 

licensee from obtaining any other licenses or permits required by law. 
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(c) Nothing in this Article shall prohibit or require the performance of 
cremations by crematory licensees or crematory managers for or directly with 
the public or exclusively for or through licensed funeral directors. (1989 (Reg. 
Sess., 1990), c. 988, s. 1; 2003-420, s. 2.) 

Editor’s Note. — This section was former 2, and has been recodified as G.S. 90-210.133 at 

G.S. 90-210.49. It was revised and renumbered the direction of the Revisor of Statutes. 
as G.S. 90-210.53 by Session Laws 2003-420, s. 

§ 90-210.134. Rulemaking, applicability, violations, and 
prohibitions of Article. 

(a) The Board is authorized to adopt and promulgate such rules for the 
carrying out and enforcement of the provisions of this Article as may be 
necessary and as are consistent with the laws of this State and of the United 
States. The Board may develop a Standard Cremation Authorization Form and 
procedures for its execution that shall be used by the crematory licensee 
subject to this Article, unless a crematory has its own form approved by the 
Board. A crematory licensee that uses its own approved cremation authoriza- 
tion form must have the cremation authorization form reapproved if changed 
or after amendments are made to this Article or the rules adopted by the Board 
related to cremation authorization forms. The Board may perform such other 
acts and exercise such other powers and duties as may be provided in this 
Article, in Article 13A of this Chapter, and otherwise by law and as may be 
necessary to carry out the powers herein conferred. 

(b) The provisions of this Article shall not apply to the cremation of medical 
waste performed by the North Carolina Anatomical Commission, licensed 
hospitals and medical schools, and the office of the Chief Medical Examiner 
when the disposition of such medical waste is the legal responsibility of the 
institutions. 

(c) A violation of any of the provisions of this Article is a Class 2 misde- 
meanor. 

(d) No person, firm, or corporation may request or authorize cremation or 
cremate human remains when the person, firm, or corporation has information 
indicating a crime or violence of any sort in connection with the cause of death 
unless such information has been conveyed to the State or county medical 
examiner and permission from the State or county medical examiner to 
cremate the human remains has thereafter been obtained. (1989 (Reg. Sess., 
1990) 7c" 983776 1 1993, ¢.039, 5.640; 1994°Ex. Sess. c. 24.6, 14(c) e200 sec 
Suze) 

Editor’s Note. — This section was former 2, and has been recodified as G.S. 90-210.134 at 
G.S. 90-210.50. It was revised and renumbered the direction of the Revisor of Statutes. 
as G.S. 90-210.54 by Session Laws 2003-420, s. 

ARTICLE 14. 

Cadavers for Medical Schools. 

§ 90-211: Repealed by Session Laws 1973, c. 476, s. 128. 

Cross References. — As to donation of 
bodies or parts thereof to medical schools, see 
G.S. 1380A-405. 
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§§ 90-212 through 90-216: Repealed by Session Laws 1975, c. 694, s. 1. 

ARTICLE 14A. 

Bequest of Body or Part Thereof. 

§§ 90-216.1 through 90-216.5: Repealed by Session Laws 1969, c. 84, 
st OA, 

Cross References. — For the Uniform An- 

atomical Gift Act, see G.S. 130A-402 et seq. 

ARTICLE 14B. 

Disposition of Unclaimed Bodies. 

§§ 90-216.6 through 90-216.11: Repealed by Session Laws 1983, c. 
Boles. oO: 

Cross References. — As to disposition of 
unclaimed bodies, see now G.S. 130A-415 et 
seq. 

ARTICLE 14C. 

Final Disposition or Transportation of Deceased Migrant Farm 

Workers and Their Dependents. 

§ 90-216.12: Repealed by Session Laws 1983, c. 891, s. 4. 

Cross References. — As to the final dispo- agricultural workers and their dependents, see 

sition or transportation of deceased migrant now G.S. 130A-417 et seq. 

ARTICLE 15. 

Autopsies. 

§§ 90-217 through 90-220: Repealed by Session Laws 1983, c. 891, s. 5. 

Cross References. — As to autopsies, see 
now G.S. 130A-398 et seq. 
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ARTICLE 15A. 

Uniform Anatomical Gift Act. 

8§ 90-220.1 through 90-220.11: Repealed by Session Laws 1983, c. 
ote Eui(ay 

Cross References. — For the Uniform An- 

atomical Gift Act, see now G.S. 130A-402 et seq. 

ARTICLE 15B. 

Blood Banks. 

§ 90-220.12. Supervision of licensed physician required; 
penalty for violation. 

It shall be unlawful for any person, firm or corporation to engage in the 
selection of blood donors or in the collection, storage, processing, or transfusion 
of human blood, except at the direction or under the supervision of a physician 
licensed to practice medicine in North Carolina. Any person, firm or corpora- 
tion convicted of the violation of this section shall be guilty of a Class 1 
misdemeanor. (1971, c. 938; 1993, c. 539, s. 641; 1994, Ex. Sess_, ¢. 246) 14(c) 

§ 90-220.13. Selection of donors; due care required. 

In the selection of donors due care shall be exercised to minimize the risks 
of transmission of agents that may cause hepatitis or other diseases. (1971, c. 
938.) 

CASE NOTES 

Legislative Intent Regarding Blood rather than a professional standard of negli- 
Bank Standard of Care. — This piece of gence as set forth in the medical malpractice 
legislation is an unequivocal intent by the statute, G.S. 90-21.12. Doe v. American Nat’ 
North Carolina legislature to make blood banks —_ Red Cross, 798 F. Supp. 301 (H.D:.N.C. 1992). 
subject to an ordinary standard of negligence, 

§ 90-220.14. Inapplicability. 

Nothing in this Article shall be construed to affect the provisions of G.S. 
20-16.2 and G.S. 20-139.1. (1971, c. 938.) 

ARTICLE 16. 

Dental Hygiene Act. 

§ 90-221. Definitions. 

(a) “Dental hygiene” as used in this Article shall mean the performance of 
the following functions: Complete oral prophylaxis, application of preventive 
agents to oral structures, exposure and processing of radiographs, administra- 
tion of medicaments prescribed by a licensed dentist, preparation of diagnostic 
aids, and written records of oral conditions for interpretation by the dentist, 
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together with such other and further functions as may be permitted by rules 
and regulations of the Board not inconsistent herewith. 

(b) “Dental hygienist” as used in this Article, shall mean any person who is 
a graduate of a Board-accredited school of dental hygiene, who has been 
eee by the Board, and who practices dental hygiene as prescribed by the 
oard. 
(c) “License” shall mean a certificate issued to any applicant upon comple- 

tion of requirements for admission to practice dental hygiene. 
(d) “Renewal certificate” shall mean the annual certificate of renewal of 

license to continue practice of dental hygiene in the State of North Carolina. 
(e) “Board” shall mean “The North Carolina State Board of Dental Exam- 

iners” created by Chapter 139, Public Laws of 1879, and Chapter 178, Public 
Laws of 1915 as continued in existence by G.S. 90-22. 

(f) “Supervision” as used in this Article shall mean that acts are deemed to 
be under the supervision of a licensed dentist when performed in a locale 
where a licensed dentist is physically present during the performance of such 
acts and such acts are being performed pursuant to the dentist’s order, control 

pmckaoproval. (1945, 'c, 639, s. 1; 1971, c. 756, s. 1, 198i, c. 324, s. 1) 

§ 90-222. Administration of Article. 

The Board is hereby vested with the authority and is charged with the duty 
of administering the provisions of this Article. (1945, c. 639, s. 2.) 

§ 90-223. Powers and duties of Board. 

(a) The Board is authorized and empowered to: 
(1) Conduct examinations for licensure, 
(2) Issue licenses and provisional licenses, 
(3) Issue annual renewal certificates, and 
(4) Renew expired licenses. 

(b) The Board shall have the authority to make or amend rules and 

regulations not inconsistent with this Article governing the practice of dental 

hygiene and the granting, revocation and suspension of licenses and provi- 

sional licenses of dental hygienists. 
(1) Any rule adopted under this Article shall be distributed to all licensed 

dentists and all licensed dental hygienists within 30 days of final 

approval by the Board. 
(2) The Board shall issue every two years a compilation or supplement of 

the Dental Hygiene Act and the Board rules and regulations, and, 

upon written request therefor, a directory of dental hygienists to each 

licensed dentist and dental hygienist. 
(c) The Board shall keep on file in its office at all times a complete record of 

the names, addresses, license numbers and renewal certificate numbers of all 

persons entitled to practice dental hygiene in this State. 

(d) The Board shall, in addition to any other requirements for Board 

approval of a school or program of dental hygiene for purposes of this Article, 

require that any school or program in North Carolina develop and implement 

a procedure for advanced placement of potentially qualified persons. This 

procedure shall be designed to encourage and allow credit for any person who 

has attained special capabilities in dental work through military service, 

on-the-job training or working experience, or other means not otherwise 

qualifying the person to be immediately eligible for licensure. The procedure 

shall include these elements: public announcement of the procedure, a method 

for persons who have special capabilities through training or experience to 

make application to the school or program for advanced placement, personal 
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counseling on obtaining advanced placement, administration of specially 
prepared written and clinical examinations for all parts of the curriculum 
otherwise required for graduation, exemption from course requirements when 
results of the examinations so indicate, and appropriate modification of 
curriculum requirements, when necessary, to facilitate individual advance- 
ment in education programs. The procedure for advanced placement shall not 
be approved by the Board unless it is fairly designed to facilitate the 
substitution of military or civilian training and experience for regular curric- 
ula, taking into account that the special nature of military and certain civilian 
training and experience may be equivalent without necessarily being identical 
to the courses of the school or program. 

(e) The Board shall have the authority to provide for programs for impaired 
dental hygienists as authorized in G.S. 90-48.3. (1945, c. 639, s. 3; 1971, c. 756, 
S12; L973, e967 lise 2979) 2ndisess,.cn bl9 sien 14: 987 ic; SOs wi OOo ae 
s. 2; 2000-189, s. 7.) 

§ 90-224. Examination. 

(a) The applicant for licensure must be of good moral character, have 
graduated from an accredited high school or hold a high school equivalency 
certificate duly issued by a governmental agency or unit authorized to issue the 
same, and be a graduate of a program of dental hygiene in a school or college 
approved by the Board. 

(b) The Board shall have the authority to establish in its rules and 
regulations: 

(1) The form of application; 
(2) The time and place of examination; 
(3) The type of examination; 
(4) The qualifications for passing the examination. 

(c) The Department of Justice may provide a criminal record check to the 
Board for a person who has applied for a new or renewal license through the 
Board. The Board shall provide to the Department of Justice, along with the 
request, the fingerprints of the applicant, any additional information required 
by the Department of Justice, and a form signed by the applicant consenting to 
the check of the criminal record and to the use of the fingerprints and other 
identifying information required by the State or national repositories. The 
applicant’s fingerprints shall be forwarded to the State Bureau of Investigation 
for a search of the State’s criminal history record file, and the State Bureau of 
Investigation shall forward a set of the fingerprints to the Federal Bureau of 
Investigation for a national criminal history check. The Board shall keep all 
information pursuant to this subsection privileged, in accordance with appli- 
cable State law and federal guidelines, and the information shall be confiden- 
tial and shall not be a public record under Chapter 132 of the General Statutes. 

The Department of Justice may charge each applicant a fee for conducting 
the checks of criminal history records authorized by this subsection. (1945, c. 
GBIs) 44 Oi ecm Omer e002 IA oe 10) 

Editor’s Note. — Session Laws 2002-147, s. States Congress, the State of North Carolina 
15, provides: “If the Private Security Officer declines to participate in the background check 
Employment Standards Act of 2002 [S. 2238, system authorized by that act as a result of the 
107th Cong. (2002)] is enacted by the United enactment of this act.” 

§ 90-224.1. Licensure by credentials. 

(a) The Board may issue a license by credentials to an applicant who has 
been licensed to practice dental hygiene in any state or territory of the United 
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States if the applicant produces satisfactory evidence to the Board that the 
applicant has the required education, training, and qualifications; is in good 
standing with the licensing jurisdiction; has passed the National Board Dental 
Hygiene Examination administered by the Joint Commission on National 
Dental Examinations; has passed satisfactory examinations of proficiency in 
the knowledge and practice of dental hygiene as determined by the Board; and 

meets all other requirements of this section and rules adopted by the Board. 

The Board may, in its discretion, refuse to issue a license by credentials to an 

applicant who the Board determines is unfit to practice dental hygiene. 

(b) The applicant for licensure shall be of good moral character, have 

graduated from an accredited high school or hold a high school equivalency 

certificate duly issued by a governmental agency or authorized unit, and have 

graduated from a dental hygiene program or school accredited by the Com- 

mission on Dental Accreditation of the American Dental Association and 

approved by the Board. 
(c) The applicant must meet all of the following conditions: 

(1) Has been actively practicing dental hygiene, as defined in G.S. 90-221, 

under the supervision of a licensed dentist for a minimum of two years 
immediately preceding the date of application. 

(2) Has no history of disciplinary action or pending disciplinary action in 

the military or in any state or territory in which the applicant is or has 

ever been licensed. 
(3) Has no felony convictions and has no other criminal convictions that 

would affect the applicant’s ability to render competent dental hy- 

giene care. 
(4) Has not failed a licensure examination administered by the North 

Carolina State Board of Dental Examiners. 
(d) The applicant for licensure by credentials shall submit an application, 

the form of which shall be determined by the Board, pay the fee required by 

G.S. 90-232, successfully complete examinations in Jurisprudence and Steril- 

ization and Infection Control, and meet other criteria or requirements estab- 

lished by the Board, which may include an examination or interview before the 

Board or its authorized agents. 
(e) This section shall not be construed to include licensure by reciprocity, 

which is prohibited. (2002-37, s. 3.) 

Cross References. — As to licensing prac- 
titioners of other states by credentials, see G.S. 

90-36. 

§ 90-225. License issue and display. 

(a) The Board shall issue licenses to examinees who pass the Board's 

examination. 
(b) The Board shall determine: 

(1) The method and time of notifying successful candidates, 

(2) The time and form for issuing licenses, and 

(3) The place license must be displayed. (1945, c. 639, s. 5; 1971, c. 756, S. 

4.) 

§ 90-225.1. Continuing education courses required. 

All dental hygienists licensed under G.S. 90-225 shall be required to attend 

Board-approved courses of study in subjects relating to dental hygiene. The 

Board shall have authority to consider and approve courses, or providers of 

courses, to the end that those attending will gain (1) information on existing 

and new methods and procedures used by dental hygienists, (11) information 
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leading to increased safety and competence in their dealings with patients and 
supervising dentists, and (iii) information on other matters, as they develop, 
that are of continuing importance to the practice of dental hygiene as a part of 
the practice of dentistry. The Board shall determine the number of hours of 
study within a particular period and the nature of course work required. 
Failure to comply with continuing education requirements adopted under the 
authority of this section shall be grounds for the Board to decline to issue a 
renewal certificate under G.S. 90-227. (1993, c. 307, s. 3.) 

§ 90-226. Provisional license. 

(a) The North Carolina State Board of Dental Examiners shall, subject to its 
rules and regulations, issue a provisional license to practice dental hygiene to 
any person who is licensed to practice dental hygiene anywhere in the United 
States, or in any country, territory or other recognized jurisdiction, if the Board 
shall determine that said licensing jurisdiction imposed upon said person 
requirements for licensure no less exacting than those imposed by this State. 
A provisional licensee may engage in the practice of dental hygiene only in 
strict accordance with the terms, conditions and limitations of her license and 
with the rules and regulations of the Board pertaining to provisional license. 

(b) A provisional license shall be valid until the date of the announcement of 
the results of the next succeeding Board examination of candidates for 
licensure to practice dental hygiene in this State, unless the same shall be 
earlier revoked or suspended by the Board. 

(c) No person who has failed an examination conducted by the North 
Carolina State Board of Dental Examiners shall be eligible to receive a 
provisional license. 

(d) Any person desiring to secure a provisional license shall make applica- 
tion therefor in the manner and form prescribed by the rules and regulations 
of the Board and shall pay the fee prescribed in G.S. 90-232. 

(e) A provisional licensee shall be subject to those various disciplinary 
measures and penalties set forth in G.S. 90-229 upon a determination of the 
Board that said provisional licensee has violated any of the terms or provisions 
Ol this Article, (O71) c. 756, s\5: 1975, c, 19. 5.) 

§ 90-227. Renewal certificates. 

(a) The Board shall issue annual renewal certificates to licensed dental 
hygienists. 

(b) The Board shall have the authority to establish in its rules and 
regulations: 

(1) The form of application for renewal certificates; 
(2) The time the application must be submitted; 
(3) The type of certificate to be issued; 
(4) How the certificate must be displayed; 
(5) The penalty for late application; 
(6) The automatic loss of license if applications are not submitted. (1945, 

ele hcewes IL, ee alee ay). 

§ 90-228. Renewal of license. 

The Board shall have the authority to renew the license of a dental hygienist 
who fails to obtain a renewal certificate for any year provided she 

(1) Makes application for a renewal of license and 
(2) Meets the qualifications established by the Board. (1945, c. 639, s. fe 

LOT eGo sau) 
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§ 90-229. Disciplinary measures. 

(a) The North Carolina State Board of Dental Examiners shall have the 
power and authority to (i) refuse to issue a license to practice dental hygiene; 
(ii) refuse to issue a certificate of renewal to practice dental hygiene; (111) revoke 
or suspend a license to practice dental hygiene; [and] (iv) invoke such other 
disciplinary measures, censure or probative terms against a licensee as it 
deems proper; in any instance or instances in which the Board is satisfied that 
such applicant or licensee: 

(1) Has engaged in any act or acts of fraud, deceit or misrepresentation in 
obtaining or attempting to obtain a license or the renewal thereof; 

(2) Has been convicted of any of the criminal provisions of this Article or 
has entered a plea of guilty or nolo contendere to any charge or 
charges arising therefrom; 

(3) Has been convicted of or entered a plea of guilty or nolo contendere to 
any felony charge or to any misdemeanor charge involving moral 
turpitude; 

(4) Is a chronic or persistent user of intoxicants, drugs or narcotics to the 
extent that the same impairs her ability to practice dental hygiene; 

(5) Is incompetent in the practice of dental hygiene; 
(6) Has engaged in any act or practice violative of any of the provisions of 

this Article or violative of any of the rules and regulations promul- 
gated and adopted by the Board, or has aided, abetted or assisted any 
other person or entity in the violation of the same; 

(7) Has practiced any fraud, deceit or misrepresentation upon the public 
or upon any individual in an effort to acquire or retain any patient or 
patients; 

(8) Has made fraudulent or misleading statements pertaining to her skill, 
knowledge, or method of treatment or practice; 

(9) Has committed any fraudulent or misleading acts in the practice of 
dental hygiene; 

(10) Has, in the practice of dental hygiene, committed an act or acts 
constituting malpractice; 

(11) Has employed a person not licensed in this State to do or perform any 
act or service, or has aided, abetted or assisted any such unlicensed 
person to do or perform any act or service which cannot lawfully be 
done or performed by such person; 

(12) Has engaged in any unprofessional conduct as the same may be from 
time to time, defined by the rules and regulations of the Board; 

(13) Is mentally, emotionally, or physically unfit to practice dental hygiene 
or is afflicted with such a physical or mental disability as to be deemed 
dangerous to the health and welfare of patients. An adjudication of 

mental incompetency in a court of competent jurisdiction or a deter- 

mination thereof by other lawful means shall be conclusive proof of 

unfitness to practice dental hygiene unless or until such person shall 

have been subsequently lawfully declared to be mentally competent. 

(b) As used in this section the term “licensee” includes licensees and 

provisional licensees and the term “license” includes licenses and provisional 

licenses. (1945, c. 639, s. 8; 1971, c. 756, s. 8; 1997-456, s. 27.) 

CASE NOTES 

Cited in Dailey v. North Carolina State Bd. (1983); In re DeLancy, 67 N.C. App. 647, Sls 

of Dental Exmrs., 309 N.C. 710, 309 S.E.2d 219 S.E.2d 880 (1984). 
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§ 90-230. Certificate upon transfer to another state. 

Any dental hygienist duly licensed by the North Carolina State Board of 
Dental Examiners, desiring to move from North Carolina to another state, 
territory or foreign country, if a holder of a certificate of renewal of license from 
said Board, upon application to said Board and the payment to it of the fee in 
this Article provided, shall be issued a certificate showing her full name and 
address, the date of license originally issued to her, the date and number of her 
renewal of license, and whether any charges have been filed with the Board 
against her. The Board may provide forms for such certificate, requiring such 
additional information as it may determine proper. (1971, c. 756, s. 10.) 

§ 90-231. Opportunity for licensee or applicant to have 
hearing. 

(a) With the exception of applicants for reinstatement after revocation, 
every applicant for a license or provisional license to practice dental hygiene or 
licensee or provisional licensee to practice dental hygiene shall after notice 
have an opportunity to be heard before the North Carolina State Board of 
Dental Examiners shall take any action the effect of which would be: 

(1) To deny permission to take an examination for licensing for which 
application has been duly made; or 

(2) To deny a license after examination for any cause other than failure to 
pass an examination; or 

(3) To withhold the renewal of a license for any cause other than failure to 
pay a statutory renewal fee; or 

(4) To suspend a license; or 
(5) To revoke a license; or 
(6) To revoke or suspend a provisional license; or 
(7) To invoke any other disciplinary measures, censure or probative terms 

against a licensee or provisional licensee, 
such proceedings to be conducted in accordance with the provisions of Chapter 
150B of the General Statutes of North Carolina. 

(b) In lieu of or as a part of such hearing and subsequent proceedings the 
Board is authorized and empowered to enter any consent order relative to the 
discipline, censure, or probation of a licensee, provisional licensee or an 
applicant for a license or provisional license, or relative to the revocation or 
suspension of a license or provisional license. 

(c) Following the service of the notice of hearing as required by Chapter 
150B of the General Statutes, the Board and the person upon whom such 
notice is served shall have the right to conduct adverse examinations, take 
depositions, and engage in such further discovery proceedings as are permitted 
by the laws of this State in civil matters. The Board is hereby authorized and 
empowered to issue such orders, commissions, notices, subpoenas, or other 
process as might be necessary or proper to effect the purposes of this 
subsection; provided, however, that no member of the Board shall be subject to 
examination hereunder. (1945, c. 639, s. 10; 1967, c. 489, s. 1; 1971, c. 756, s. 
I ish, (ee Leak See, OAs. Ip) 

§ 90-232. Fees. 

In order to provide the means of carrying out and enforcing the provisions of 
this Article and the duties devolving upon the North Carolina State Board of 
Dental Examiners, it is authorized to charge and collect fees established by its 
rules not exceeding the following: 

(Ch) Bachwapplicantionexaminationee eee naan eee $350.00 
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(2) Each renewal certificate, which fee shall be annually fixed by the 
Board and not later than November 30 of each year it shall 
give written notice of the amount of the renewal fee to each 
dental hygienist licensed to practice in this State by 
mailing such notice to the last address of record with the 
BOarclolmeachcuch dentalenyclenist ssennine.c ene van nae ee 250.00 

Pm Gere suolablOl OlLmCONSe)- nc mc ne te ea eer | 150.00 
(emma chanrOvislOla Wl CeMse saat. ne tee rte eee ree tr ne ce 5 150.00 
(5) Each certificate of license to a resident dental hygienist 

desiring to change to another state or territory ............. 50.00 
(6) Annual fee to be paid upon license renewal to assist in 

funding programs for impaired dental hygienists........... 80.00 
Wa llc laplicehses Dy CheCenUla lan inet cin dteat eee ee Meek oe Saran ot iea00: 

In no event may the annual fee imposed on dental hygienists to fund the 
impaired dental hygienists program exceed the annual fee imposed on dentists 
to fund the impaired dentist program. All fees shall be payable in advance to 
the Board and shall be disposed of by the Board in the discharge of its duties 
Rnd crmunieriicie: (1945, ¢c) 6094s, Ll 1965, c, 163.6. 7; 1967, ¢, 489. s. 2° 1971, 
Ge 5076) 12-1987 8c 555, Ss. 22 1999-382, s) 3; 2002-37, s/6; 2003-348,s.. 2.) 

§ 90-233. Practice of dental hygiene. 

(a) A dental hygienist may practice only under the supervision of one or 
more licensed dentists. This subsection shall be deemed to be complied with in 
the case of dental hygienists employed by or under contract with a local health 
department or State government dental public health program and especially 
trained by the Dental Health Section of the Department of Health and Human 
Services as public health hygienists, while performing their duties for the 
persons officially served by the local health department or State government 
program under the direction of a duly licensed dentist employed by that 
program or by the Dental Health Section of the Department of Health and 
Human Services. 

(b) A dentist in private practice may not employ more than two dental 
hygienists at one and the same time who are employed in clinical dental 
hygiene positions. 

(c) Dental hygiene may be practiced only by the holder of a license or 
provisional license currently in effect and duly issued by the Board. The 
following acts, practices, functions or operations, however, shall not constitute 
the practice of dental hygiene within the meaning of this Article: 

(1) The teaching of dental hygiene in a school or college approved by the 
Board in a board-approved program by an individual licensed as a 
dental hygienist in any state in the United States. 

(2) Activity which would otherwise be considered the practice of dental 
hygiene performed by students enrolled in a school or college ap- 
proved by the Board in a board-approved dental hygiene program 

under the direct supervision of a dental hygienist or a dentist duly 

licensed in North Carolina or qualified for the teaching of dentistry 

pursuant to the provisions of G.S. 90-29(c)(3), acting as an instructor. 

(3) Any act or acts performed by an assistant to a dentist licensed to 

practice in this State when said act or acts are authorized and 

permitted by and performed in accordance with rules and regulations 

promulgated by the Board. 
(4) Dental assisting and related functions as a part of their instructions 

by students enrolled in a course in dental assisting conducted in this 

State and approved by the Board, when such functions are performed 

under the supervision of a dentist acting as a teacher or instructor 
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who is either duly licensed in North Carolina or qualified for the 
teaching of dentistry pursuant to the provisions of G.S. 90-29(c)(3). 
(1945509639) se 219715 cH /56 (sr l3r19 71a crt Onsy 123) 9S cro 2a. 
ss. 2, 3; 1989, c. 727, s. 219(6a); 1997-443, s, 11A°23; 1999-237>"s. 
T1655) 

§ 90-233.1. Violation a misdemeanor. 

Any person who shall violate, or aid or abet another in violating, any of the 
provisions of this Article shall be guilty of a Class 1 misdemeanor. (1945, c. 639, 
s. 13; 1971, c. 756, s. 14; 1993, c. 539, s. 642; 1994, Ex. Sess., c. 24, s. 14(c).) 

ARTICLE 17. 

Dispensing Opticians. 

§ 90-234. Necessity for certificate of registration. 

On and after the first day of July, 1951, no person or combination of persons 
shall for pay, or reward, either directly or indirectly, practice as a dispensing 
optician as hereinafter defined in the State of North Carolina without a 
certificate of registration issued pursuant to the provisions of this Article by 
the North Carolina State Board of Opticians hereinafter established. (1951, c. 
LOS9s. I) 

§ 90-235. Definition. 

Within the meaning of the provisions of this Article, the term “dispensing 
optician” defines one who prepares and dispenses lenses, spectacles, eyeglasses 
and/or appurtenances thereto to the intended wearers thereof on written 
prescriptions from physicians or optometrists duly licensed to practice their 
professions, and in accordance with such prescriptions interprets, measures, 
adapts, fits and adjusts such lenses, spectacles, eyeglasses and/or appurte- 
nances thereto to the human face for the aid or correction of visual or ocular 
anomalies of the human eye. The services and appliances related to oph- 
thalmic dispensing shall be dispensed, furnished or supplied to the intended 
wearer or user thereof only upon prescription issued by a physician or an 
optometrist; but duplications, replacements, reproductions or repetitions may 
be done without prescription, in which event any such act shall be construed to 
be ophthalmic dispensing, the same as if performed on the basis of a written 
prescmption. (1.951. .¢. 10S9e5s.2.) 

§ 90-236. What constitutes practicing as a dispensing op- 
tician. 

Any one or combination of the following practices when done for pay or 
reward shall constitute practicing as a dispensing optician: Interpreting 
prescriptions issued by licensed physicians and/or optometrists; fitting glasses 
on the face; servicing glasses or spectacles; measuring of patient’s face, fitting 
frames, compounding and fabricating lenses and frames, and any therapeutic 
device used or employed in the correction of vision, and alignment of frames to 
the face of the wearer, provided, however, that the provisions of this section 
se not apply to students and apprentices. (1951, c. 1089, s. 3; 1977, c. 755, 
Biah 
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CASE NOTES 

Neither an optician nor an optometrist 
is permitted to use any medicine to treat 
the eye in order to relieve irritation or for any 
other trouble which requires the use of drugs. 
High v. Ridgeway’s Opticians, 258 N.C. 626, 
129 S.E.2d 301 (1963). 
Fitting Contact Lenses. — The General 

Assembly has not expressly authorized the op- 
tician to fit contact lenses to the human eye, but 
the general terms of the statutes are broad 
enough to authorize the dispensing optician to 
do so upon prescription of a physician, oculist or 
optometrist. High v. Ridgeway’s Opticians, 258 
N.C. 626, 129 S.E.2d 301 (1963). 

So long as the dispensing optician fabricates, 
fits and inserts contact lenses in the eyes in 

accordance with the prescriptions of examining 

physicians or oculists, and requires the patient 
to return to the examining physician or oculist 

in order that the writer of the prescription may 
determine whether or not the prescription has 
been properly filled and the contact lenses 
properly measured, fabricated and fitted, such 
optician is not engaged in the practice of optom- 
etry within the meaning of this section. High v. 
Ridgeway’s Opticians, 258 N.C. 626, 129 S.E.2d 
301 (1963). 

Applied in Wall & Ochs, Inc. v. Hicks, 469 F. 
Supp. 873 (E.D.N.C, 1979). 

Cited in In re Berman, 245 N.C. 612, 97 

Dredaocl Oo). 

§ 90-236.1. Requirements for filling contact lens prescrip- 
tions. 

No person, firm or corporation licensed or registered under this Article shall 
fill a prescription or dispense lenses, other than spectacle lenses, unless the 
prescription specifically states on its face that the prescriber intends it to be for 
contact lenses and includes the type and specifications of the contact lenses 
being prescribed. No person, firm or corporation licensed under this Article 
shall fill a prescription beyond the expiration date stated on the face thereof. 
Any person, firm or corporation that dispenses contact lenses on the 

prescription of a practitioner licensed under Articles 1 or 6 of this Chapter 
shall, at the time of delivery of the lenses, inform the recipient both orally and 
in writing that he return to the prescriber for insertion of the lens, instruction 
on lens insertion and care, and to ascertain the accuracy and suitability of the 
prescribed lens. The statement shall also state that if the recipient does not 
return to the prescriber after delivery of the lens for the purposes stated above, 
the prescriber shall not be responsible for any damages or injury resulting 
from the prescribed lens, except that this sentence does not apply if the 
dispenser and the prescriber are the same person. 

Prescriptions filled pursuant to this section shall be kept on file by the 
prescriber and the person filling the prescription for at least 24 months after 
the prescription is filled. 
Any person, firm or corporation dispensing, furnishing or supplying contact 

lenses in interstate commerce or at retail to recipients in this State, other than 
a practitioner licensed under Article 1 or Article 6 of this Chapter, is deemed a 
“dispensing optician” under G.S. 90-235 and is subject to the provisions of this 
Article. (1981, c. 600, s. 1; 1985, c. 748.) 

§ 90-237. Qualifications for dispensing opticians. 

In order to be issued a license as a registered licensed optician by the North 
Carolina State Board of Opticians, the applicant: 

(1) Shall not have violated this Article or the rules of the Board. 
(2) Shall be at least 18 years of age and a high school graduate or 

equivalent. 
(2a) Shall be of good moral character. 
(3) Shall have passed an examination conducted by the Board to deter- 

mine his or her fitness to engage in the business of a dispensing 
optician. 
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(4) Shall have completed a six-month internship by working full time 

under the supervision of a licensed optician, optometrist, or physician 

trained in ophthalmology, in order to demonstrate proficiency in the 

areas of measurement of the face, and fitting and adjusting glasses 

and frames to the face, lens recognition, lens design, and prescription 

interpretation. (1951, c. 1089, s. 4; 1977, c. 755, s. 2; 1981, c. 600, s. 2; 

1997-424, s. 1.) 

§ 90-238. North Carolina State Board of Opticians cre- 
ated; appointment and qualification of mem- 
bers. 

The North Carolina State Board of Opticians is created. The Board’s duty is 

to carry out the purposes and enforce the provisions of this Article. The Board 

shall consist of seven members appointed by the Governor as follows: 
(1) Five licensed dispensing opticians, each of whom shall serve three- 

year terms; 
(2) Two residents of North Carolina who are not licensed as dispensing 

opticians, physicians, or optometrists, who shall serve three-year 
terms. 

Each member of the Board shall serve until the member’s successor is 
appointed and qualifies. No person shall serve on this Board for more than two 
complete consecutive terms. Before beginning office, each member of the Board 
shall take all oaths prescribed for other State officers in the manner provided 
by law, which oaths shall be filed in the office of the Secretary of State. The 
Governor may remove any member of the Board for good cause shown, may 
appoint members to fill unexpired terms, and must make optician appoint- 
ments from a list of three nominees for each vacancy submitted by the Board 
as a result of an election conducted by the Board each year and open to all 
licensees. (1951, c. 1089, s. 5; 1979, c. 533; 1981, c. 600, s. 3; 1997-424, s. 7.) 

§ 90-239. Organization, meetings and powers of Board. 

Within 30 days after appointment of the Board, the Board shall hold its first 
regular meeting, and at said meeting and annually thereafter shall choose 
from among its members a chairman, vice-chairman, a secretary and a 
treasurer. The Board may combine the offices of secretary and treasurer. The 
Board shall make such rules and regulations not inconsistent with the law as 
may be necessary to the proper performance of its duties, may employ agents 
to carry out the purposes of this Article, and each member may administer 
oaths and take testimony concerning any matter within the jurisdiction of the 
Board, and a majority of the Board shall constitute a quorum. The Board shall 
meet at least once a year, the time and place of meeting to be designated by the 
chairman. Special meetings may be called by the chairman or upon request of 
three members. The secretary of the Board shall keep a full and complete 
record of its proceedings, which shall at all reasonable times be open to public 
inspection. (1951, c. 1089, s. 6; 1981, c. 600, ss. 4-7.) 

§ 90-240. Examination. 

(a) Applicants to take the examination for dispensing opticians shall be high 
school graduates or the equivalent who: 

(1) Have successfully completed a two-year course of training in an 
accredited school of opticianry with a minimum of 1600 hours or 

(2) Have completed three and one-half years of apprenticeship while 
registered with the Board under a licensed dispensing optician, with 
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time spent in a recognized school credited as part of the apprentice- 
ship period or 

(3) Have completed three and one-half years of apprenticeship while 
registered with the Board under the direct supervision of an optom- 
etrist or a physician specializing in ophthalmology, provided the 
supervising optometrist or physician elects to operate the apprentice- 
ship under the same requirements applicable to dispensing opticians. 

(b) The examination shall be confined to such knowledge as is reasonably 
necessary to engage in preparation and dispensing of optical devices and shall 
include the following: 

(1) The skills necessary for the proper analysis of prescriptions; 
(2) The skills necessary for the dispensing of eyeglasses and contact 

lenses; and 
(3) The processes by which the products offered by dispensing opticians 

are manufactured. 
(c) The examination shall be given at least twice each year at sites and on 

dates that are publicly announced 60 days in advance. 
(d) Each applicant shall, upon request, receive his or her examination score 

on each section of the examination. 
(e) The Board may include as part or all of the examination, any nationally 

prepared and recognized examination, and will periodically review and vali- 
date any exam in use by the Board. The Board will credit an applicant with the 
score on any national test taken in the last three years to the extent such test 
may be included in the North Carolina exam. 

(f) An applicant for admission on the basis of apprenticeship shall have 
worked full time under the supervision of a licensed dispensing optician, 
optometrist or physician trained in ophthalmology. An apprentice shall have 
obtained experience in ophthalmic fabricating and manufacturing techniques 
and processes for no less than six months and shall have gained experience in 
the other activities defined as dispensing herein. (1951, c. 1089, s. 7; 1977, c. 
fons eoolec, 600; s.78.) 

§ 90-241. Waiver of written examination requirements. 

(a) The Board shall grant a license without examination to any applicant 
who: 

(1) Is at least 18 years of age. 
(2) Is of good moral character. 
(3) Holds a license in good standing as a dispensing optician in another 

state. 
(4) Has engaged in the practice of opticianry in the other state for four 

years immediately preceding the application to the Board. 
(5) Has not violated this Article or the rules of the Board. 

(b) The Board shall grant admission to the next examination and grant 
license upon attainment of a passing score on the examination to a person who 
has worked, in a state that does not license opticians, in opticianry for four 
years immediately preceding the application to the Board performing tasks 
and taking the curriculum equivalent to the North Carolina apprenticeship, 
and who meets the requirements of G.S. 90-237(1) through (3). 

(c) Any person desiring to secure a license under this section shall make 
application therefor in the manner and form prescribed by the rules of the 
Board and shall pay the fee prescribed in G.S. 90-246. 

(d) Repealed by Session Laws 1997-424, s. 2. (1951, c. 1089, s. 8; 1977, c. 
7d, s. 4; 1979, c. 166, ss. 2, 3; 1981, c. 600, s. 9; 1997-424, s. 2.) 
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§ 90-242: Repealed by Session Laws 1981, c. 600, s. 10. 

§ 90-243. Registration of places of business, apprentices. 

The Board may adopt rules requiring, as a condition of dispensing, the 
registration of places of business where ophthalmic dispensing is engaged in, 
and for registration of apprentices and interns who are working under direct 
supervision of a licensed optician. The Board may also require that any 
information furnished to it as required by law or regulation be furnished under 
oath. (1951, c, 1089s: 10; 1967, ¢. 691s. 49; 1979, c. 1667s" ty 19ST. ceGotae 
iste 

§ 90-244. Display, use, and renewal of license of registra- 
tion. 

(a) Every person to whom a license has been granted under this Article shall 
display the same in a conspicuous part of the office or establishment wherein 
he is engaged as a dispensing optician. The Board may adopt regulations 
concerning the display of registrations of places of business and of apprentices 
and interns. 

(b) A license issued by the Board automatically expires on the first day of 
January of each year. A license shall be reinstated without penalty from 
January 1 through January 15 immediately following expiration. After Janu- 
ary 15, a license shall be reinstated by payment of the renewal fee and a 
penalty of fifty dollars ($50.00). Licenses that remain expired two years or 
more shall not be reinstated. (1951, c. 1098, s. 11; 1981, c. 600, s. 12; 1997-424, 
Sao) 

§ 90-245. Collection of fees. 

The secretary to the Board is hereby authorized and empowered to collect in 
the name and on behalf of this Board the fees prescribed by this Article and 
shall turn over to the State Treasurer all funds collected or received under this 
Article, which funds shall be credited to the North Carolina State Board of 
Opticians, and said funds shall be held and expended under the supervision of 
the Director of the Budget of the State of North Carolina exclusively for the 
administration and enforcement of the provisions of this Article. Nothing in 
this Article shall be construed to authorize any expenditure in excess of the 
amount available from time to time in the hands of the State Treasurer derived 
from the fees collected under the provisions of this Article and received by the 
State Treasurer in the manner aforesaid. (1951, c. 1089, s. 12; 1981, c. 884, s. 
oF) 

§ 90-246. Fees. 

In order to provide the means of administering and enforcing the provisions 
of this Article and the other duties of the North Carolina State Board of 
Opticians, the Board is hereby authorized to charge and collect fees estab- 
lished by its rules not to exceed the following: 

(DY Kach examination ystcss eine at ate eee eet eee $200.00 
(2) Hachnitial icenser cas eer een tee en eee eee $ 50.00 
(3) Hach renewal ot licensemee see ee ee $100.00 
(4) Each license issued to a practitioner of another state to 

practicerinsthis | Staten..2a ily ae kee ete ey ee $200.00 
(5) Each registration of an optical place of business ............... $ 50.00 
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(6) Each application for registration as an opticianry apprentice 
Orinternand renewalsstherediun se eee eee De: 25.00 

(7) Repealed by Session Laws 1997-424, s. 4, effective August 22, 
1997. 

(8) Each registration of a training establishment .................. $ 25.00 
Pov ache Censerveri fica tion payee «iw ee ceeds cesert 2 sas aeeicie. ok os. ». 10.00 

§ 90-247: Repealed by Session Laws 1981, c. 600, s. 14. 

§ 90-248. Compensation and expenses of Board members 
and secretary. 

Hach member of the Board shall receive for his or her services for time 
actually in attendance upon Board meetings and affairs of the Board only, the 
amount of per diem provided by G.S. 138-5 and shall be reimbursed for 
subsistence, mileage and necessary expenses incurred in the discharge of such 
duties at the same rates as set forth in G.S. 138-6 and G.S. 138-7. (1951, c. 
MS mera t9oo1c.094: 1965.¢. 7302 1969.c) 445) 516; 1981. c. 600; sx 15.) 

§ 90-249. Powers of the Board. 

(a) The Board shall have the power to make rules, not inconsistent with this 
Article and the laws of the State of North Carolina, with respect to the 
following areas of the business of opticianry in North Carolina: 

(1) Misrepresentation to the public. 
(2) Baiting or deceptive advertising. 
(3) Continuing education of licensees. 
(4) Location of registrants in the State. 
(5) Registration of established optical places of business, but no rule 

restricting type or location of a business may be enacted. 
(6) Requiring photographs for purposes of identification of persons subject 

to this Article. 
(7) Content of licensure examination and reexamination. 
(8) Revocation, suspension, and reinstatement of licenses, probation, and 

reprimands of licensees, and other penalties. 
(9) Fees within the limits of G.S. 90-246. 
(10) Accreditation of schools of opticianry. 
(11) Registration and training of apprentices and interns. 
(12) Licenses and examinations pursuant to G.S. 90-241. 

(b) through (d) Repealed by Session Laws 1997-424, s. 5. (1951, c. 1089, s. 
omonomes 04 bes 19-1973) c. 13317s.3;1977, cc 155,86; 1981,.c. 600,s. 16; 
MOST NCwor seas: 1° 1997-424."s. 5.) 

CASE NOTES 

Constitutionality. — This section and G.S. 
90-255, insofar as they affect advertising, are 

procurement of the license is not one of them, 
but the Board has inherent power, independent 

patently unconstitutional under the U.S. 
Const., Amend. I. Wall & Ochs, Inc. v. Hicks, 
469 F. Supp. 873 (E.D.N.C. 1979). 
Board May Revoke License Procured by 

Fraud or Misrepresentations. — Certain 
grounds for revocation of a license issued by the 
Board are set forth in this section. Fraud or 
misrepresentation, which is material, in the 

of statutory authority, to revoke a license it 
improperly issued by reason of material fraud 
or misrepresentation in its procurement. In re 
Berman, 245 N-©7 612797 5.0.20 232 (1957). 

The crucial findings of fact of the State Board 
of Opticians being supported by the evidence, it 
was error for the superior court on appeal to 
reverse the judgment of the Board revoking the 
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license theretofore granted to the applicant In re Berman, 245 N.C. 612, 97 S.E.2d 232 

under former G.S. 90-242 on the ground thatits (1957). 

issuance was procured by misrepresentations. 

§ 90-249.1. Disciplinary actions. 

(a) The Board may suspend, revoke, or refuse to issue, renew, or reinstate 

any license for any of the following: 

(1) Offering to practice or practicing as a dispensing optician without a 

license. 
(2) Aiding or abetting an unlicensed person in offering to practice or 

practicing as a dispensing optician. 

(3) Selling, transferring, or assigning a license. 

(4) Engaging in fraud or misrepresentation to obtain or renew a license. 

(5) Engaging in false or misleading advertising. 

(6) Advertising in any manner that conveys or intends to convey the 

impression that eyes are examined by persons licensed under this 

Article or optical places of business registered under this Article. 

(7) Engaging in malpractice, unethical conduct, fraud, deceit, gross neg- 

ligence, incompetence, or gross misconduct. 

(8) Being convicted of a crime involving fraud or moral turpitude. 

(9) Violating any provision of this Article or the rules adopted by the 

Board. 
(b) In addition or as an alternative to taking any of the actions permitted in 

subsection (a) of this section, the Board may assess a licensee a civil penalty of 

not more than one thousand dollars ($1,000) for the violation of any section of 

this Article. In any case in which the Board is authorized to take any of the 

actions permitted in subsection (a) of this section, the Board may instead 

accept an offer in compromise of the charges whereby the accused licensee 

shall pay to the Board a civil penalty of not more than one thousand dollars 

($1,000). All civil penalties collected by the Board shall be remitted to the 

school fund of the county in which the violation occurred. 

(c) In determining the amount of a civil penalty, the Board may consider: 

(1) The degree and extent of harm caused by the violation to public health 

and safety or the potential for harm. 
(2) The duration and gravity of the violation. 
(3) Whether the violation was willful or reflects a continuing pattern. 

(4) Whether the violation involved elements of fraud or deception. 

(5) Prior disciplinary actions against the licensee. 

(6) Whether and to what extent the licensee profited from the violation. 

(d) Any person, including the Board and its staff, may file a complaint with 

the Board alleging that a licensee committed acts in violation of subsection (a) 

of this section. The Board may, without holding a hearing, dismiss the 

complaint as unfounded or trivial. Any hearings held pursuant to this section 

shall be conducted in accordance with Chapter 150B of the General Statutes. 

(1997-424, s. 6.) 

§ 90-250. Sale of optical glasses. 

No optical glass or other kindred products or instruments of vision shall be 

dispensed, ground or assembled in connection with a given formula prescribed 

by a licensed physician or optometrist except under the supervision of a 

licensed dispensing optician and in a registered optical establishment or office. 

Provided, however, that the provisions of this section shall not prohibit persons 

or corporations from selling completely assembled spectacles without advice or 

aid as to the selection thereof as merchandise from permanently located or 

established places of business. (1951, c. 1089, s. 17.) 
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CASE NOTES 

Applied in Wall & Ochs, Inc. v. Hicks, 469 F. 
Supp. 873 (E.D.N.C. 1979). 

§ 90-251. Licensee allowing unlicensed person to use his 
certificate or license. 

Each licensee licensed under the provisions of this Article who shall rent, 
loan or allow the use of his registration certificate or license to an unlicensed 
person for any unlawful use shall be guilty of a Class 1 misdemeanor. (1951, c. 
iGo eso, 1993,c) 539, 8. 643: 1994, Ex, Sess., ¢. 24's. 14(c).) 

§ 90-252. Engaging in practice without license. 

Any person, firm or corporation owning, managing or conducting a store, 
shop or place of business and not having in its employ and on duty, during all 
hours in which acts constituting the business of opticianry are carried on, a 
licensed dispensing optician engaged in supervision of such store, office, place 
of business or optical establishment, or representing to the public, by means of 
advertisement or otherwise or by using the words, “optician, licensed optician, 
optical establishment, optical office, ophthalmic dispenser,” or any combination 
of such terms within or without such store representing that the same is a 
legally established optical place of business duly licensed as such and managed 
or conducted by persons holding a dispensing optician’s license, when in fact 
such permit is not held by such person, firm or corporation, or by some person 
employed by such person, firm or corporation and on the premises and in 
charge of such optical business, shall be guilty of a Class 1 misdemeanor. 
Gigatece 0897s, 19; 1981 ¢ 600, s. 17; 1993, c. 539, s. 644: 1994, Ex. Sess., c. 
ZA, s, 14(c).) 

CASE NOTES 

Cited in Wall & Ochs, Inc. v. Hicks, 469 F. 
Supp: ove (Hz D.N.C. 1979). 

§ 90-253. Exemptions from Article. 

Nothing in this Article shall be construed to apply to optometrists, or 
physicians trained in ophthalmology who are authorized to practice under the 
laws of this State, or to an unlicensed person working within the practice and 
under the direct supervision of the optometrist or physician trained in 
ophthalmology. An apprentice or intern registered with the Board and working 
under direct supervision of a licensed optician, optometrist or physician 
trained in ophthalmology will not be deemed to have engaged in opticianry by 
reason of performing acts defined as preparation and dispensing, provided the 
apprentice is in compliance with the rules of the Board respecting the training 
of apprentices. 

As used in this section, “supervision” means the provision of general 
direction and control through immediate personal on-site inspection and 
evaluation of all work constituting the practice of opticianry and the provision 
of consultation and instruction by a licensed dispensing optician, except that 
on-site supervision is not required for minor adjustments or repairs to 
eyeglasses. (1951, c. 1089, s. 20; 1981, c. 600, s. 18.) 
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CASE NOTES 

Constitutionality. — Classifications in this 
section, exempting physicians, optometrists 
and ophthalmic wholesalers from this Chap- 
ter’s requirement that eyeglasses be dispensed 
only by licensed dispensing opticians, based on 
the presumption that these individuals possess 
such advanced training and skill that it would 

through a licensed optician, bear a rational 
relationship to the State’s objective of forestall- 
ing the evils that could result from untrained 
and unlicensed personnel fitting and dispens- 
ing optical goods and thus are not violative of 
equal protection. Wall & Ochs, Inc. v. Hicks, 
469 F. Supp. 873 (B.D.N.C. 1979). 

be illogical to require that they dispense glasses 

§ 90-254. General penalty for violation. 

Any person, firm or corporation who shall violate any provision of this Article 

for which no other penalty has been provided shall, upon conviction, be fined 

not more than two hundred dollars ($200.00) or imprisoned for a period of not 
more than 12 months, or both, in the discretion of the court. 
Whenever it appears to the Board that any person, firm or corporation is 

violating any of the provisions of this Article or of the rules and regulations of 

the Board promulgated under this Article, the Board may apply to the superior 

court for a restraining order and injunction to restrain the violation; and the 

superior courts have jurisdiction to grant the requested relief, irrespective or 

whether or not criminal prosecution has been instituted or administrative 

sanctions imposed by reasons of the violation. The venue for actions brought 
under this subsection shall be the superior court of any county in which such 
acts are alleged to have been committed or in the county where the defendants 
in such action reside. (1951, c. 1089, s. 21; 1981, c. 600, s. 19.) 

CASE NOTES 

Cited in Wall & Ochs, Inc. v. Hicks, 469 F. 
Supp. 873 (E.D.N.C. 1979). 

§ 90-255. Rebates. 

It shall be unlawful for any person, firm or corporation to offer or give any 
gift or premium or discount, directly or indirectly, or in any form or manner 
participate in the division, assignment, rebate or refund of fees or parts thereof 
with any ophthalmologist, optometrist, or wholesaler, for the purpose of 
diverting or influencing the freedom of choice of the consumer in the selection 
of an ophthalmic dispenser. (1951, c. 1089, s. 23; 1981, c. 600, s. 20.) 

CASE NOTES 

Constitutionality. — G.S. 90-249 and this 
section, insofar as they affect advertising, are 
patently unconstitutional under U.S. Const., 

Amend. I. Wall & Ochs, Inc. v. Hicks, 469 F-. 

Supp. 873 (E.D.N.C. 1979). 

§ 90-255.1. Sale of flammable frames. 

No person shall distribute, sell, exchange or deliver, or have in his possession 
with intent to distribute, sell, exchange or deliver any eyeglass frame or 
sunglass frame which contains any form of cellulose nitrate or other highly 
flammable materials. Any person violating the provisions of this section shall 
be guilty of a Class 2 misdemeanor. (1971, c. 239, s. 1; 1993, c. 539, s. 645; 1994, 
Exyoess).c. 24.6) 14(c)s) 
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ARTICLE 18. 

Physical Therapy. 

§§ 90-256 through 90-270: Recodified as §§ 90-270.24 through 90- 
270.39. 

Editor’s Note. — This Article was rewritten 
by Session Laws 1979, c. 487, effective July 1, 

1979, and has been recodified as Article 18B, 
G.S. 90-270.24 through 90-270.39. 

ARTICLE 18A. 

Psychology Practice Act. 

§ 90-270.1. Title; purpose. 

(a) This Article shall be known and may be cited as the “Psychology Practice 
Act.” 

(b) The practice of psychology in North Carolina is hereby declared to affect 
the public health, safety, and welfare, and to be subject to regulation to protect 
the public from the practice of psychology by unqualified persons and from 
unprofessional conduct by persons licensed to practice psychology. (1967, c. 
oles alO93 lsc 375, s: 12) 

Cross References. — As to limited liability 
companies and their powers, see G.S. 57C-2-01 
et seq. As to a civil action remedy for persons 

who are sexually exploited by their psychother- 
apists, see the Psychotherapy Patient/Client 
Sexual Exploitation Act, G.S. 90-21.41 et seq. 

CASE NOTES 

Legislative Intent. — The code is intended 
as a floor for ethical conduct, a minimum set of 

standards with which psychologists must com- 
ply; it is not a ceiling for ethical conduct, above 
which any behavior short of illegal activity is 
acceptable. Elliott v. North Carolina Psychology 
Bd., 126 N.C. App. 4538, 485 S.E.2d 882 (1997), 
revd on other grounds, 348 N.C. 230, 498 
S.E.2d 616 (1998). 

Section to Be Strictly Construed. — The 
Psychology Practice Act should be strictly con- 
strued because it is both in derogation of the 
common law and penal in nature. Elliott v. 
North Carolina Psychology Bd., 348 N.C. 230, 
498 S.E.2d 616 (1998). 

§ 90-270.2. Definitions. 

Purpose. — The primary goal of the ethical 
code for psychologists is the welfare and protec- 
tion of the individuals and groups with whom 
psychologists work. Elliott v. North Carolina 

Psychology Bd., 126 N.C. App. 453, 485 S.E.2d 
882 (1997), rev'd on other grounds, 348 N.C. 
230, 498 S.E.2d 616 (1998). 

Violation Not Found. — Where psycholo- 
gist engaged in social and sexual relationship 
with former clients only after the counseling 
relationship had terminated there was no vio- 
lation of Principle 6(a). Elliott v. North Carolina 
Psychology Bd., 348 N.C. 230, 498 S.E.2d 616 

C998): 

The following definitions apply in this Article: 
(1) Board. — The North Carolina Psychology Board. 
(2) Examination. — Any and all examinations that are adopted by the 

Board and administered to applicants and licensees, including, but 
not limited to, the national examination, Board-developed examina- 
tions, and other examinations that assess the competency and ethics 
of psychologists and applicants. 
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(3) 

(4) 

(5) 

(6 — 

(7) 

Jurisdiction. — Any governmental authority, including, but not lim- 

ited to, a state, a territory, a commonwealth, a district of the United 

States, and a country or a local governmental authority thereof, that 

licenses, certifies, or registers psychologists. 

Health services. — Those activities of the practice of psychology that 

include the delivery of preventive, assessment, or therapeutic inter- 

vention services directly to individuals whose growth, adjustment, or 

functioning is actually impaired or may be at substantial risk of 

impairment. 
Institution of higher education. — A university, a college, a profes- 

sional school, or another institution of higher learning that: 

a. In the United States, is regionally accredited by bodies approved 

by the Commission on Recognition of Postsecondary Accreditation 

or its successor. 
b. In Canada, holds a membership in the Association of Universities 

and Colleges of Canada. 
c. In another country, is accredited by the comparable official organi- 

zation having this authority. 

Licensed psychologist. — An individual to whom a license has been 

issued pursuant to the provisions of this Article, whose license is in 

force and not suspended or revoked, and whose license permits him or 

her to engage in the practice of psychology as defined in this Article. 

Licensed psychological associate. — An individual to whom a license 

has been issued pursuant to the provisions of this Article, whose 

license is in force and not suspended or revoked, and whose license 

permits him or her to engage in the practice of psychology as defined 

in this Article. 
(7a) Neuropsychological. — Pertaining to the study of brain-behavior 

(8) 

(9) 

relationships, including the diagnosis, including etiology and progno- 

sis, and treatment of the emotional, behavioral, and cognitive effects 

of cerebral dysfunction through psychological and behavioral tech- 

niques and methods. 
Practice of psychology. — The observation, description, evaluation, 

interpretation, or modification of human behavior by the application 

of psychological principles, methods, and procedures for the purpose 

of preventing or eliminating symptomatic, maladaptive, or undesired 

behavior or of enhancing interpersonal relationships, work and life 

adjustment, personal effectiveness, behavioral health, or mental 

health. The practice of psychology includes, but is not limited to: 

psychological testing and the evaluation or assessment of personal 

characteristics such as intelligence, personality, abilities, interests, 

aptitudes, and neuropsychological functioning; counseling, psycho- 

analysis, psychotherapy, hypnosis, biofeedback, and behavior analysis 

and therapy; diagnosis, including etiology and prognosis, and treat- 

ment of mental and emotional disorder or disability, alcoholism and 

substance abuse, disorders of habit or conduct, as well as of the 

psychological and neuropsychological aspects of physical illness, acci- 

dent, injury, or disability; and psychoeducational evaluation, therapy, 

remediation, and consultation. Psychological services may be ren- 

dered to individuals, families, groups, and the public. The practice of 

psychology shall be construed within the meaning of this definition 

without regard to whether payment is received for services rendered. 
Psychologist. — A person represents himself or herself to be a 
psychologist if that person uses any title or description of services 
incorporating the words “psychology”, “psychological”, “psychologic”, 

or “psychologist”, states that he or she possesses expert qualification 
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in any area of psychology, or provides or offers to provide services 
defined as the practice of psychology in this Article. All persons 
licensed under this Article may present themselves as psychologists, 
as may those persons who are exempt by G.S. 90-270.4 and those who 
are qualified applicants under G.S. 90-270.5. (1967, c. 910, s. 2; 1977, 
CeO OMe eel Oyo reno Ojai LI93NC Bios) i; b99s (Rees Sess. 1994), 
CP 60H 41999 BOO sal, 2) 

CASE NOTES 

Constitutionality. — Where the only ques- 
tion presented by petitioner’s application to the 
Board was whether he was entitled to receive a 
temporary license as a practicing psychologist, 
questions of the constitutionality of G.S. 90- 
270.4 and subsection (d) of this section were not 
properly before the court reviewing the Board’s 
decision, and the court exceeded its authority in 
undertaking to deal with them. In re Partin, 37 
N.C. App. 302, 246 S.E.2d 519 (1978). 

cifically exempted by G.S. 90-18, a psychologist 
who limits himself to the practice of psychology 
and the rendering of professional psychological 
services as defined in subsections (d) and (e) of 
this section is exempt from G.S. 90-18 to that 
extent. Wesley v. Greyhound Lines, 47 N.C. 
App. 680, 268 S.E.2d 855, cert. denied, 301 N.C. 
239, 283 S.E.2d 136 (1980). 

Cited in Curry v. Baker, 130 N.C. App. 182, 

Exemption from § 90-18. — While not spe- 502 9.E.2d 667 (1998). 

§ 90-270.3. Practice of medicine and optometry not per- 
mitted. 

Nothing in this Article shall be construed as permitting licensed psycholo- 
gists or licensed psychological associates to engage in any manner in all or any 
of the parts of the practice of medicine or optometry licensed under Articles 1 
and 6 of Chapter 90 of the General Statutes, including, among others, the 
diagnosis and correction of visual and muscular anomalies of the human eyes 
and visual apparatus, eye exercises, orthoptics, vision training, visual training 
and developmental vision. A licensed psychologist or licensed psychological 
associate shall assist his or her client or patient in obtaining professional help 
for all aspects of the client’s or patient’s problems that fall outside the 
boundaries of the psychologist’s own competence, including provision for the 
diagnosis and treatment of relevant medical or optometric problems. (1967, c. 
mom elec Ot). so. 2. 1979, ¢. 670s, 2: 1993 'c.375,s. 1) 

CASE NOTES 

Cited in McDonald v. Taylor, 106 N.C. App. 
18, 415 S.E.2d 81 (1992); Curry v. Baker, 130 
N.C. App. 182, 502 S.E.2d 667 (1998). 

§ 90-270.4. Exemptions to this Article. 

(a) Nothing in this Article shall be construed to prevent the teaching of 
psychology, the conduct of psychological research, or the provision of psycho- 
logical services or consultation to organizations or institutions, provided that 
such teaching, research, service, or consultation does not involve the delivery 
or supervision of direct psychological services to individuals or groups of 
individuals who are themselves, rather than a third party, the intended 
beneficiaries of such services, without regard to the source or extent of 
payment for services rendered. Nothing in this Article shall prevent the 
provision of expert testimony by psychologists who are otherwise exempted by 
this act. Persons holding an earned master’s, specialist, or doctoral degree in 
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psychology from an institution of higher education may use the title “psychol- 

ogist” in activities permitted by this subsection. 

(b) Nothing in this Article shall be construed as limiting the activities, 

services, and use of official titles on the part of any person in the regular 

employ of the State of North Carolina or whose employment is included under 

the State Personnel Act who has served in a position of employment involving 

the practice of psychology as defined in this Article, provided that the person 
was serving in this capacity on December 31, 1979. 

(c) Persons certified by the State Board of Education as school psychologists 

and serving as regular salaried employees of the Department of Public 

Instruction or local boards of education are not required to be licensed under 

this Article in order to perform the duties for which they serve the Department 

of Public Instruction or local boards of education, and nothing in this Article 

shall be construed as limiting their activities, services, or titles while perform- 

ing those duties for which they serve the Department of Public Instruction or 

local boards of education. If a person certified by the State Board of Education 

as a school psychologist and serving as a regular salaried employee of the 

Department of Public Instruction or a local board of education is or becomes a 

licensed psychologist under this Article, he or she shall be required to comply 

with all conditions, requirements, and obligations imposed by statute or by 

Board rules upon all other licensed psychologists as a condition to retaining 

that license. Other provisions of this Article notwithstanding, if a person 

certified by the State Board of Education as a school psychologist and serving 

as a regular salaried employee of the Department of Public Instruction or a 

local board of education is or becomes a licensed psychological associate under 

this Article, he or she shall not be required to comply with the supervision 

requirements otherwise applicable to licensed psychological associates by 

Board rules or by this Article in the course of his or her regular salaried 

employment with the Department of Public Instruction or a local board of 

education, but he or she shall be required to comply with all other conditions, 

requirements, and obligations imposed by statute or a local board of education 
or by Board rules upon all other licensed psychological associates as a 
condition to retaining that license. 

(d) Nothing in this Article shall be construed as limiting the activities, 
services, and use of title designating training status of a student, intern, fellow, 
or other trainee preparing for the practice of psychology under the supervision 
and responsibility of a qualified psychologist in an institution of higher 
education or service facility, provided that such activities and services consti- 
tute a part of his or her course of study as a matriculated graduate student in 
psychology. For individuals pursuing postdoctoral training or experience in 
psychology, nothing shall limit the use of a title designating training status, 
but the Board may develop rules defining qualified supervision, disclosure of 
supervisory relationships, frequency of supervision, settings to which trainees 
may be assigned, activities in which trainees may engage, qualifications for 
trainee status, nature of responsibility assumed by the supervisor, and the 
structure, content, and organization of postdoctoral experience. 

(e) Nothing in this Article shall be construed to prevent qualified members 
of other professional groups from rendering services consistent with their 
professional training and code of ethics, provided they do not hold themselves 
out to the public by any title or description stating or implying that they are 
psychologists or are licensed, certified, or registered to practice psychology. 

(f) Nothing in this Article is to be construed as prohibiting a psychologist 
who is not a resident of North Carolina who holds an earned doctoral, master’s, 
or specialist degree in psychology from an institution of higher education, and 
who is licensed or certified only in another jurisdiction, from engaging in the 
practice of psychology, including the provision of health services, in this State 
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for up to five days in any calendar year. All such psychologists shall comply 
with supervision requirements established by the Board, and shall notify the 
Board in writing of their intent to practice in North Carolina, prior to the 
provision of any services in this State. The Board shall adopt rules implement- 
ing and defining this provision. 

(g) Except as otherwise provided in this Article, if a person exempt from the 
provisions of this Article and not required to be licensed under this Article is or 
becomes licensed under this Article, he or she shall be required to comply with 
all conditions, requirements, and obligations imposed by Board rules or by 
statute upon all other psychologists licensed under this Article. 

(h) A licensee whose license is suspended or revoked pursuant to the 
provisions of G.S. 90-270.15, or an applicant who is notified that he or she has 
failed an examination for the second time, as specified in G.S. 90-270.5(b), or 
an applicant who is notified that licensure is denied pursuant to G.S. 90-270.11 
or G.S. 90-270.15, or an applicant who discontinues the application process at 
any point must terminate the practice of psychology, in accordance with the 
duly adopted rules of the Board. (1967, c. 910, s. 4; 1977, c. 670, s. 3; 1979, c. 
Oidcseo 4 ca l005, 8, 1/1981, c. 654, ss. 1, 2; 1983, c. 82,5. 5: 1985. c. 734, ss. 
feo ele. C1370; 83 1; 1995, ¢, 509. s. 44.) 

CASE NOTES 

Constitutionality. — Where the only ques- 270.2(8)) were not properly before the court 
tion presented by petitioner’s application tothe reviewing the Board’s decision, and the court 
Board was whether he was entitled to receive a_ exceeded its authority in undertaking to deal 
temporary license as a practicing psychologist, with them. In re Partin, 37 N.C. App. 302, 246 
questions of the constitutionality of this section S.B.2d 519 (1978). 

and former G.S. 90-270.2(d) (see now G.S. 90- 

§ 90-270.5. Application; examination; supervision; provi- 
sional and temporary licenses. 

(a) Except as otherwise exempted by G.S. 90-270.4, persons who are 
qualified by education to practice psychology in this State must make appli- 
cation for licensure to the Board within 30 days of offering to practice or 
undertaking the practice of psychology in North Carolina. Applications must 
then be completed for review by the Board within the time period stipulated in 
the duly adopted rules of the Board. Persons who practice or offer to practice 
psychology for more than 30 days without making application for licensure, 
who fail to complete the application process within the time period specified by 
the Board, or who are denied licensure pursuant to G.S. 90-270.11 or G.S. 
90-270.15, may not subsequently practice or offer to practice psychology 
without first becoming licensed. 

(b) After making application for licensure, applicants must take the first 
examination to which they are admitted by the Board. If applicants fail the 
examination, they may continue to practice psychology until they take the next 
examination to which they are admitted by the Board. If applicants fail the 
second examination, they shall cease the practice of psychology per G.S. 
90-270.4(h), and may not subsequently practice or offer to practice psychology 
without first reapplying for and receiving a license from the Board. An 
applicant who does not take an examination on the date prescribed by the 
Board shall be deemed to have failed that examination. 

(c) All individuals who have yet to apply and who are practicing or offering 
to practice psychology in North Carolina, and all applicants who are practicing 
or offering to practice psychology in North Carolina, shall at all times comply 
with supervision requirements established by the Board. The Board shall 
specify in its rules the format, setting, content, time frame, amounts of 
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supervision, qualifications of supervisors, disclosure of supervisory relation- 

ships, the organization of the supervised experience, and the nature of the 

responsibility assumed by the supervisor. Individuals shall be supervised for 

all activities comprising the practice of psychology until they have met the 

following conditions: 
(1) For licensed psychologist applicants, until they have passed the 

examination to which they have been admitted by the Board, have 

been notified of the results, have completed supervision requirements 

specified in subsection (d) of this section, and have been informed by 

the Board of permanent licensure as a licensed psychologist; or 

(2) For licensed psychological associate applicants, until they have passed 

the examination to which they have been admitted by the Board, have 

been notified of the results, and have been informed by the Board of 

permanent licensure as a licensed psychological associate, after which 

time supervision is required only for those activities specified in 

subsection (e) of this section. 

(d) For permanent licensure as a licensed psychologist, an otherwise qual- 

ified psychologist must secure two years of acceptable and appropriate super- 

vised experience germane to his or her training and intended area of practice 

as a psychologist. The Board shall permit such supervised experience to be 

acquired on a less than full-time basis, and shall additionally specify in its 

rules the format, setting, content, time frame, amounts of supervision, quali- 

fications of supervisors, disclosure of supervisory relationships, the organiza- 

tion of the supervised experience, and the nature of the responsibility assumed 

by the supervisor. Supervision of health services must be received from 

qualified licensed psychologists holding health services provider certificates, or 

from other psychologists recognized by the Board in accordance with Board 

rules. 
(1) One of these years of experience shall be postdoctoral, and for this 

year, the Board may require, as specified in its rules, that the 

supervised experience be comparable to the knowledge and skills 

acquired during formal doctoral or postdoctoral education, in accor- 
dance with established professional standards. 

(2) One of these years may be predoctoral and the Board shall establish 

rules governing appropriate supervised predoctoral experience. 

(3) A psychologist who meets all other requirements of G.S. 90-270.11(a) 

as a licensed psychologist, except the two years of supervised experi- 

ence, may be issued a provisional license by the Board for the practice 

of psychology. If the psychologist terminates the supervised experl- 

ence before the completion of two years, the Board may place the 

psychologist on inactive status, during which time supervision will 

not be required, and the practice of psychology or the offer to practice 

psychology is prohibited. In the event a licensed psychologist issued a 

provisional license under this subsection is placed on inactive status 

or is completing the supervised experience on a part-time basis, the 

Board may renew the provisional license as necessary until such time 

as the psychologist has completed the equivalent of two years’ 

supervised experience. 
(e) A licensed psychological associate shall be supervised by a qualified 

licensed psychologist, or other qualified professionals, in accordance with 
Board rules specifying the format, setting, content, time frame, amounts of 
supervision, qualifications of supervisors, disclosure of supervisory relation- 
ships, the organization of the supervised experience, and the nature of the 
responsibility assumed by the supervisor. A licensed psychological associate 
who provides health services shall be supervised, for those activities requiring 
supervision, by a qualified licensed psychologist holding health services 
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provider certification or by other qualified professionals under the overall 
direction of a qualified licensed psychologist holding health services provider 
certification, in accordance with Board rules. Except as provided below, 
supervision, including the supervision of health services, is required only when 
a licensed psychological associate engages in: assessment of personality 
functioning; neuropsychological evaluation; psychotherapy, counseling, and 
other interventions with clinical populations for the purpose of preventing or 
eliminating symptomatic, maladaptive, or undesired behavior; and, the use of 
intrusive, punitive, or experimental procedures, techniques, or measures. The 
Board shall adopt rules implementing and defining this provision, and as the 
practice of psychology evolves, may identify additional activities requiring 
supervision in order to maintain acceptable standards of practice. 

(f) Anonresident psychologist who is either licensed or certified by a similar 
Board in another jurisdiction whose standards, in the opinion of the Board, 
are, at the date of his or her certification or licensure, substantially equivalent 
to or higher than the requirements of this Article, may be issued a temporary 
license by the Board for the practice of psychology in this State for a period not 
to exceed the aggregate of 30 days in any calendar year. The Board may issue 
temporary health services provider certification simultaneously if the nonres- 
ident psychologist can demonstrate two years of acceptable supervised health 
services experience. All temporarily licensed psychologists shall comply with 
Supervision requirements established by the Board. 

(g) An applicant for reinstatement of licensure, whose license was sus- 
pended under G.S. 90-270.15(f), may be issued a temporary license and 
temporary health services provider certification in accordance with the duly 
adopted rules of the Board. (1967, c. 910, s. 5; 1977, c. 670, s. 4; 1979, c. 670, 
pmo el Sorc O44. s..4: 1993. :6..375, s. 1.) 

OPINIONS OF ATTORNEY GENERAL 

This Article, the Practicing Psycholo- quirements. See opinion of Attorney General to 
gists Licensing Act, exempts professionals Ruth E. Cook, Member, N.C. House of Repre- 
such as counselors in school agencies, social sentatives, 46 N.C.A.G. 205 (1977). 
workers, clergymen, and others from its re- 

§ 90-270.6. Psychology Board; appointment; term of office; 
composition. 

For the purpose of carrying out the provisions of this Article, there is created 
a North Carolina Psychology Board, which shall consist of seven members 
appointed by the Governor. At all times three members shall be licensed 
psychologists, two members shall be licensed psychological associates, and two 
members shall be members of the public who are not licensed under this 
Article. Each member of the Board must reside in a different congressional 
district at the time of the appointment. Due consideration shall also be given 
to the adequate representation of the various fields and areas of practice of 
psychology. Terms of office shall be three years. All terms of service on the 
Board expire June 30 in appropriate years. As the term of a psychologist 
member expires, or as a vacancy of a psychologist member occurs for any other 
reason, the North Carolina Psychological Association, or its successor, shall, 
having sought the advice of the chairs of the graduate departments of 
psychology in the State, for each vacancy, submit to the Governor a list of the 
names of three eligible persons. From this list the Governor shall make the 
appointment for a full term, or for the remainder of the unexpired term, if any. 
Each Board member shall serve until his or her successor has been appointed. 
As the term of a member expires, or if one should become vacant for any 
reason, the Governor shall appoint a new member within 60 days of the 
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vacancy’s occurring. No member, either public or licensed under this Article, 
shall serve more than three complete consecutive terms. (1967, c. 910, s. 6; 
1977: 670, $85; 1979 %er670, s.. 3c. L005Fs. 127 1983ye7 82ssse lea; 1990S resa 
srl) 

§ 90-270.7. Qualifications of Board members; removal of 
Board members. 

(a) Each licensed psychologist and licensed psychological associate member 
of the Board shall have the following qualifications: 

(1) Shall be a resident of this State and a citizen of the United States; 
(2) Shall be at the time of appointment and shall have been for at least 

five years prior thereto, actively engaged in one or more branches of 
psychology or in the education and training of master’s, specialist, 
doctoral, or postdoctoral students of psychology or in psychological 
research, and such activity during the two years preceding appoint- 
ment shall have occurred primarily in this State. 

(3) Shall be free of conflict of interest in performing the duties of the 
Board. 

(b) Each public member of the Board shall have the following qualifications: 
(1) Shall be a resident of this State and a citizen of the United States; 
(2) Shall be free of conflict of interest or the appearance of such conflict in 

performing the duties of the Board; 
(3) Shall not be a psychologist, an applicant or former applicant for 

licensure as a psychologist, or a member of a household that includes 
a psychologist. 

(c) A Board member shall be automatically removed from the Board if he or 
she: 

(1) Ceases to meet the qualifications specified in this subsection; 
(2) Fails to attend three successive Board meetings without just cause as 

determined by the remainder of the Board; 
(3) Is found by the remainder of the Board to be in violation of the 

provisions of this Article or to have engaged in immoral, dishonorable, 
unprofessional, or unethical conduct, and such conduct is deemed to 
compromise the integrity of the Board; 

(4) Is found to be guilty of a felony or an unlawful act involving moral 
turpitude by a court of competent jurisdiction or is found to have 
entered a plea of nolo contendere to a felony or an unlawful act 
involving moral turpitude; 

(5) Is found guilty of malfeasance, misfeasance, or nonfeasance in relation 
to his or her Board duties by a court of competent jurisdiction; or 

(6) Is incapacitated and without reasonable likelihood of resuming Board 
duties, as determined by the Board. (1967, c. 910, s. 7; 1977, c. 670, s. 
Opl9S5, Co 34.ce5, VO sero lose le) 

§ 90-270.8. Compensation of members; expenses; employ- 
ees. 

Members of the Board shall receive no compensation for their services, but 
shall receive their necessary expenses incurred in the performance of duties 
required by this Article, as prescribed for State boards generally. The Board 
may employ necessary personnel for the performance of its functions, and fix 
the compensation therefor, within the limits of funds available to the Board; 
however, the Board shall not employ any of its own members to perform 
inspectional or similar ministerial tasks for the Board. In no event shall the 
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State of North Carolina be liable for expenses incurred by the Board in excess 
of the income derived from this Article. (1967, c. 910, s. 8.) 

§ 90-270.9. Election of officers; meetings; adoption of seal 
and appropriate rules; powers of the Board. 

The Board shall annually elect the chair and vice-chair from among its 
membership. The Board shall meet annually, at a time set by the Board, in the 
City of Raleigh, and it may hold additional meetings and conduct business at 
any place in the State. Four members of the Board shall constitute a quorum. 
The Board may empower any member to conduct any proceeding or investiga- 
tion necessary to its purposes and may empower its agent or counsel to conduct 
any investigation necessary to its purposes, but any final action requires a 
quorum of the Board. The Board may order that any records concerning the 
practice of psychology relevant to a complaint received by the Board or an 
inquiry or investigation conducted by or on behalf of the Board be produced 
before the Board or for inspection and copying by representatives of or counsel 
to the Board by the custodian of such records. The Board shall adopt an official 
seal, which shall be affixed to all licenses issued by it. The Board shall make 
such rules and regulations not inconsistent with law, as may be necessary to 
regulate its proceedings and otherwise to implement the provisions of this 
ie Cm 07201910,55..9: 1985.5, (34, 6.65 1993..c. 375,.s._L.) 

CASE NOTES 

Rule Concerning Educational Require- 
ments. — The Board did not exceed its 
rulemaking authority under this section in 
adopting a rule which required that the appli- 
cant’s doctoral degree, if other than one based 
on a Ph.D. program in psychology at an accred- 
ited educational institution, must have been 
based on a minimum of 60 semester hours of 
graduate study in standard psychology courses. 
In re Partin; 37 N.C. App. 302, 246 S.E.2d 519 
(1978) (decided prior to 1977 amendment of 
§ 90-270.11). 
Records of Psychologist. — This section 

permits only the North Carolina State Board of 
Examiners of Practicing Psychologists to re- 
quire submission of confidential patient records 
in the instance of ethics complaints against a 

psychologist. The rules of the North Carolina 
Psychological Association do not require disclo- 

§ 90-270.10. Annual report. 

sure of confidential client information by mem- 
bers without the client’s consent. Sultan v. 
State Bd. of Exmrs. of Practicing Psychologists, 
121 N.C. App. 739, 468 S.E.2d 443 (1996). 
The presence or absence of psychological- 

patient privilege is irrelevant to psychologist’s 
general professional obligation to maintain the 
confidentiality of client information, subject to 
this section, in a non-courtroom setting. Sultan 
v. State Bd. of Exmrs. of Practicing Psycholo- 
gists, 121 N.C. App. 739, 468 S.E.2d 443 (1996). 
Power to Investigate. — North Carolina 

Psychology Board is statutorily empowered to 
investigate as well as to adjudicate complaints 
against its licensees under G.S. 90-270.9 and 
G.S. 90-270.15. Farber v. N.C. Psychology Bd., 
153 N.C. App. 1, 569 S.E.2d 287, cert. denied, 
356 N.C. 612, 574 S.E.2d 679 (2002). 

Cited in Stephenson v. Bartlett, 358 N.C. 
219, 595 S.E.2d 112 (2004). 

On June 30 of each year, the Board shall submit a report to the Governor of 
the Board’s activities since the preceding July 1, including the names of all 
licensed psychologists and licensed psychological associates to whom licenses 
have been granted under this Article, any cases heard and decisions rendered 
in matters before the Board, the recommendations of the Board as to future 
actions and policies, and a financial report. Each member of the Board shall 
review and sign the report before its submission to the Governor. Any Board 
member shall have the right to record a dissenting view. (1967, c. 910, s. 10; 
mio. 6/0,.s. 37 1993, cc, 375, Ss. 1.) 
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