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Preface 

This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2005 Regular Session that are within Chapters 
A8A through 55A, and brings to date the annotations included therein. 
A majority of the Session Laws are made effective upon becoming law, but a 

few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 
A ready reference index is included at the back of this volume. This index is 

intended to give the user a quick reference to larger bodies of statutes within 

this volume only. For detailed research on any subject, both within this volume 

and the General Statutes as a whole, see the General Index to the General 

Statutes. 
Beginning with formal opinions issued by the North Carolina Attorney 

General on July 1, 1969, selected opinions which construe a specific statute are 

cited in the annotations to that statute. For a copy of an opinion or of its 

headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 

vision of the Department of Justice of the State of North Carolina. The 

members of the North Carolina Bar are requested to communicate any 

suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 

Roy Cooper 
Attorney General 

ill 



Scope of Volume 

Statutes: 

Permanent portions of the General Laws enacted by the General Assembly 

through the 2005 Regular Session affecting Chapters 48A through 55A of the 

General Statutes. 

Annotations: 

This publication contains annotations taken from decisions of the North 

Carolina Supreme Court, decisions of the North Carolina Court of Appeals, and 

decisions of the appropriate federal courts posted through May 15, 2005. These 

cases will be printed in the following reporters: 

South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 
Supreme Court Reporter. 

Additionally, annotations have been taken from the following sources: 

North Carolina Law Review through Volume 83, no. 3. 

Wake Forest Law Review through Volume 40, Pamphlet No. 1. 

Campbell Law Review through Volume 27, no. 1. 

Duke Law Journal through Volume 54, no. 1. 

North Carolina Central Law Journal through Volume 27, no. 1. 

Opinions of the Attorney General. 
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User’s Guide 

In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 

Abbreviations 

(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 

LEAR enchant Reet ure ete MP IR 5. tea aR RE Nei de SEE Potter’s Revisal (1821, 1827) 
rr ee See BN ee Fe a Revised Statutes (1837) 
Lee ead bite et epee UE Mees Ue hte cate ete erg eget en add Re oR dtd Revised Code (1854) 
CoO ee ee en ree ie ne Code of Civil Procedure (1868) 
0 rc] Sete rene er ea ee We bt mees wet Nn ey ey oth a his Code (1883) 
Eve Vee ee ere eee Re ne eae ee brews ee NOL A ee Revisal of 1905 
CFS eee es Th cs Consolidated Statutes (1919, 1924) 
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Chapter 48A. 

Minors. 

Article 1. Sec. 

Age of Majority. 48A-13. Copies of certain documents to be pro- 

S 
vided. 

ec. 
. 

Mealy Cam mon lawidedn ton olson abro: 48A-14. Financial safeguards in court orders 

gated. 
approving contracts. 

48A-15. Financial safeguards when no court 
48A-2. Age of minors. 
48A-3. Statute of limitations; applicability. 
A48A-4 through 48A-10. [Reserved.] 

Article 2. 

Certain Contracts of Minors. 

48A-11. Applicability. 
48A-12. No disaffirmance if approved by supe- 

rior court. 

order. 

Trust to be established. 

Talent agency contracts. 

Disaffirmance of talent agency con- 
tracts. 

48A-16. 

48A-17. 

A48A-18. 

ARTICLE 1. 

Age of Majority. 

§ 48A-1. Common-law definition of “minor” abrogated. 

The common-law definition of minor insofar as it pertains to the age of the 

minor is hereby repealed and abrogated. (1971, c. 585, s. 1; 2003-207, s. 1.) 

Editor’s Note. — Session Laws 2003-207, s. 

1, effective June 19, 2003, and applicable to 
contracts entered into on or after January 1, 
2004, provides: “G.S. 48A-1 through G.S. 48A-3 
are designated as Article 1, ‘Age of Majority’, of 
Chapter 48A of the General Statutes.” 

Legal Periodicals. — For article, “The Con- 
tracts of Minors Viewed from the Perspective of 
Fair Exchange,” see 50 N.C.L. Rev. 517 (1972). 

For survey of 1972 caselaw on child support 
and pre-Chapter 48A consent judgments, see 51 
NGlnRev, 10911973), 

CASE NOTES 

“Minor” Now Refers to Age Under 18. — 
When this section, which repeals the common- 
law definition of minor, is construed with G.S. 

A48A-2, the effect is that wherever the term 
“minor,” “minor child” or “minor children” is 
used in a statute, the statute now refers to age 
18. Crouch v. Crouch, 14 N.C. App. 49, 187 
S.E.2d 348, cert. denied, 281 N.C. 314, 188 
S.E.2d 897 (1972). 
Majority or minority is a status rather 

than a fixed or vested right. Shoaf v. Shoaf, 
PoE 81 192 o.b 2de2 90 (lo 2). 
There is no vested property right in the 

personal privileges of infancy. Shoaf v. 
Shoat. 282 NC. 287, 192 S.E.2d 299 (1972), 

Effect of Change from Minority to Ma- 
jority. — Change from minority to majority in 
legal effect means that legal disabilities de- 
signed to protect the child are removed. Shoaf v. 

Shoaf, 282 N.C. 287, 192 S.E.2d 299 (1972). 

A person who has reached his majority is 

entitled to the management of his own affairs 
and to the enjoyment of civic rights. Shoaf v. 
Shoaf, 282 N.C. 287, 192 S.E.2d 299 (1972). 

Applied in Choate v. Choate, 15 N.C. App. 
89, 189 S.E.2d 647 (1972); Taylor v. Taylor, 17 
N.C. App. 720, 195 S.E.2d 355 (1973). 

Cited in State v. Jackson, 280 N.C. 563, 187 

S.E.2d 27 (1972); Hall v. Wake County Bd. of 

Elections, 280 N.C. 600, 187 S.E.2d 52 (1972); 

White v. White, 25 N.C. App. 150, 212 S.E.2d 

511 (1975); White v. White, 289 N.C. 592, 223 

S.E.2d 377 (1976); Gates v. Gates, 69 N.C. App. 

421, 317 S.E.2d 402 (1984); In re Estate of 
Lunsford, 143 N.C. App. 646, 547 S.E.2d 483, 
2001 NICS Appt “EEXIS 4326 (2002) cert. 
granted, 353 N.C. 727, 550 S.E.2d 779 (2001). 
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§ 48A-2. Age of minors. 

CH. 48A. MINORS S48A-2 

A minor is any person who has not reached the age of 18 years. (1971, cxsaas 

sil 2003-20 ieace ly) 

Editor’s Note. — Session Laws 2003-207, s. 
1, effective June 19, 2003, and applicable to 
contracts entered into on or after January 1, 
2004, provides: “G.S. 48A-1 through G.S. 48A-3 
are designated as Article 1, ‘Age of Majority’, of 

Chapter 48A of the General Statutes.” 

Legal Periodicals. — For article, “The Con- 
tracts of Minors Viewed from the Perspective of 
Fair Exchange,” see 50 N.C.L. Rev. 517 (1972). 

CASE NOTES 

The legislature alone has power to de- 
termine the age at which one reaches his 
majority, becomes emancipated, and acquires 
the right to manage his own affairs free from 
parental control. Shoaf v. Shoaf, 282 N.C. 287, 

1920S He2de 2091972): 
“Minor” Now Refers to Age Under 18. — 

When G.S. 48A-1, which repeals the common- 
law definition of minor, is construed with this 

section, the effect is that wherever the term 

“minor,” “minor child” or “minor children” is 
used in a statute, the statute now refers to age 

18, Creuch y, Crouch, 14 N-‘Ca App, 49, 137 
S.E.2d 348, cert. denied, 281 N.C. 314, 188 

S He2des07 (1972) 
Contract by Minor for Automobile Lia- 

bility Insurance. — Under this section and by 
negative implication of G.S. 20-279.1, a person 
under the age of 18 is a minor for purposes of 
his contracts relating to automobile liability 
insurance. As such, if the contract of a minor for 

automobile liability insurance is not considered 
a necessity, it may be avoided by him at any 
time before he reaches his majority or within a 
reasonable time thereafter. Nationwide Mut. 
Ins. Co. v. Chantos, 25 N.C. App. 482, 214 
S.E.2d 438, cert. denied, 287 N.C. 465, 215 

S.E.2d 624 (1975). 
Legal Obligation of Support. — After the 

enactment of this section, parent’s legal obliga- 
tion to support his child ends at age 18, absent 
a showing that the child is insolvent, unmar- 
ried and physically or mentally incapable of 
earning a livelihood. Nolan v. Nolan, 20 N.C. 
App. 550, 202 S.E.2d 344, cert. denied, 285 N.C. 
234, 204 S.H.2d 24 (1974); Ramsey v. Todd, 25 

N.C. App. 605, 214 S.E.2d 307 (1975). 
Order, etc., Providing for Support Until 

Age of Majority, etc. — Nothing else showing, 
where an order of the court for support entered 
prior to the effective date of this section pro- 
vides for support of the children until the age of 
majority, maturity or emancipation, it has been 
interpreted, in light of this section, to impose 
the legal obligation of support only to the child’s 
eighteenth birthday. Harding v. Harding, 29 
N.C. App. 633, 225 S.E.2d 590, cert. denied, 290 
N.C. 661, 228 S.E.2d 452 (1976). 

A father’s legal liability for the support of his 
son, who was born on January 13, 1953, by 

reason of a consent judgment dated June 11, 
1970, providing that payments for child sup- 
port shall continue until such time as said 
minor child reaches his majority or is otherwise 
emancipated, does not continue until the son 
becomes 21 years of age. Shoaf v. Shoaf, 282 
NIC? 287, 192)S 1 2de299 1972) 
A consent judgment providing for child sup- 

port payments until majority or emancipation, 
entered into when the common-law definition 
controlled, could not be enforced if the child had 
reached 18 after the effective date of this Chap- 
ter. Gates v. Gates, 69 N.C. App. 421, 317 
S.E.2d 402 (1984), aff'd, 312 N.C. 620, 323 

S.E.2d 920 (1985). 
Where judgment did not specify the du- 

ration of time that plaintiff would have to 
support his children, it would appear that 
his obligation would continue for the period 
provided by law. Ramsey v. Todd, 25 N.C. App. 
605, 214° SiH.2d 307-1975): 
A parent may by contract assume an 

obligation to his child greater than the 
law otherwise imposes, and by contract bind 
himself to support his child after emancipation 
and past majority. Carpenter v. Carpenter, 25 
NUC, App. 235,212 5.8 2d 911 L975). 

As to the right of parents to assume contrac- 
tual obligations to provide more support than 
the law requires, see Gates v. Gates, 69 N.C. 
App. 421, 317 S.H.2d 402 (1984), aff'd, 312 NC. 
620, 323 S.E.2d 920 (1985). 
And Court May Enforce Consent Order 

for Child Support Beyond Age of Majority. 
— A court may enforce by contempt proceedings 
its order, entered by consent, that child support 
payments be made beyond the time for which 
there is a duty to provide support. White v. 
White, 289 N.C..592,.223 S.H.2d 377 (1976), 
Procedure for Changing Support When 

Child Reaches Age 18. — A husband had no 
authority to unilaterally attempt his own mod- 
ification of child support payments upon one of 
his children reaching the age of 18, and being 
no longer a “minor” under this section, even 
though the support order directed the husband 
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to pay support for “his two minor children. ...” 
The proper procedure for the husband to follow 
would have been to apply to the trial court for 
relief pursuant to G.S. 50-13.7. Brower v. 
Brower, 75 N.C. App. 425, 331 S.E.2d 170 
(1985). 
Applied in Shaw v. Shaw, 25 N.C. App. 53, 

212 S.E.2d 222 (1975); Loer v. Loer, 31 N.C. 
App. 150, 228 S.E.2d 473 (1976). 

Cited in State v. Jackson, 280 N.C. 563, 187 
S.E.2d 27 (1972); Hall v. Wake County Bd. of 

ART. 2. CERTAIN CONTRACTS OF MINORS S48A-11 

Elections, 280 N.C. 600, 187 S.E.2d 52 (1972); 
White v. White, 25 N.C. App. 150, 212 S.E.2d 
511 (1975); Shaffner v. Shaffner, 36 N.C. App. 
586, 244 S.E.2d 444 (1978); Pieper v. Pieper, 90 
N.C. App. 405, 368 S.E.2d 422 (1988); Williams 
v. Williams, 97 N.C. App. 118, 387 S.E.2d 217 
(1990); Ballard v. Weast, 121 N.C. App. 391, 465 
S.E.2d 565 (1996); In re Estate of Lunsford, 143 
N.C. App. 646, 547 S.E.2d 483, 2001 N.C. App. 
LEXIS 326 (2001), cert. granted, 353 N.C. 727, 
550 S:E.2d 779 (2001). 

OPINIONS OF ATTORNEY GENERAL 

“Minor” Includes “Infant” Within Con- 
text of Requirement That Guardianships 
Be Maintained for Infants (to Age 18). — 
See opinion of Attorney General to Mr. Fred P. 
Parker, Jr., 41 N.C.A.G. 450 (1971). 

Person 18 Years Old May Be Deputy or 
Assistant Register of Deeds. — See opinion 
of Attorney General to Christine William Davis, 

41 N.C.A.G. 476 (1971). 

§ 48A-3. Statute of limitations; applicability. 

For purposes of determining the applicability of the statute of limitations 

which has been tolled because of minority or for purposes of determining the 

applicable period of time for disaffirmance of a contract of a minor upon 

reaching majority, because of a change in applicable law occasioned by 

enactment of this Chapter or Chapter 1231 of the 1971 Session Laws, the 

following rules shall apply: 
(1) For those persons who were 21 on the effective date of applicable law, 

limitations shall apply as they would prior to amendment; 

(2) For those persons 18 years of age but not 21 on the effective date of 

applicable law, any time periods for disaffirmance or application of the 

statute of limitations shall run from the effective date of this Chapter, 

LOmWit ally so, LO 71. 
(3) For those persons not yet 18, any time periods for disaffirmance or 

application of the statute of limitations shall run from the person’s 

reaching age 18. (1971, c. 1231, s. 3; 2003-207, s. 1.) 

Editor’s Note. — Session Laws 2003-207, s. 

1, effective June 19, 2003, and applicable to 
contracts entered into on or after January 1, 

Chapter 48A of the General Statutes.” 

Legal Periodicals. — For article, “The Con- 
tracts of Minors Viewed from the Perspective of 

2004, provides: “G.S. 48A-1 through G.S. 48A-3 Fair Exchange,” see 50 N.C.L. Rev. 517 (1972). 
are designated as Article 1, ‘Age of Majority’, of 

§§ 48A-4 through 48A-10: Reserved for future codification purposes. 

(2003-207, s. 1.) 

ARTICLE 2. 

Certain Contracts of Minors. 

§ 48A-11. Applicability. 

This Article applies to any of the following contracts entered into between an 

unemancipated minor and any third party or parties: 

(1) Acontract pursuant to which a person is employed or agrees to render 

artistic or creative services, either directly or through a third party, 

3) 
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including, but not limited to, a personal services corporation or 

loan-out company. As used in this Article, the term “artistic or creative 

services” includes, but is not limited to, services as an actor, actress, 

dancer, musician, comedian, singer, stunt person, voice-over artist, or 

other performer or entertainer, or as a songwriter, musical producer 

or arranger, writer, director, producer, production executive, choreog- 

rapher, composer, conductor, or designer. 

(2) A contract pursuant to which a person agrees to purchase, or other- 

wise secure, sell, lease, license, or otherwise dispose of literary, 

musical, or dramatic properties, or use of a person’s likeness, voice 

recording, performance, or story of or incidents in his or her life, either 

tangible or intangible, or any rights therein for use in motion pictures, 

television, the production of sound recordings in any format now 

known or hereafter devised, the legitimate or living stage, or other- 

wise in the entertainment field. 
(3) Acontract pursuant to which a person is employed or agrees to render 

services as a participant or player in a sport. 

(4) Where a minor renders services as an extra, background performer, or 

in a similar capacity, through an agency or service that provides one 

or more performers for a fee, such as a casting agency, the agency or 

service shall be considered the minor’s employer for the purposes of 

this Article. (2003-207, s. 2.) 

Editor’s Note. — Session Laws 2003-207, s. applicable to contracts entered into on or after 

3, made this Article effective June 19, 20038, and January 1, 2004. 

§ 48A-12. No disaffirmance if approved by superior court. 

(a) A contract, otherwise valid, of a type described in G.S. 48A-11, entered 

into during minority, cannot be disaffirmed on that eround either during the 

minority of the person entering into the contract, or at any time thereafter, if 

the contract has been approved by the superior court in any county in which 

the minor resides or is employed or in which any party to the contract has its 

principal office in this State for the transaction of business. 

(b) Approval of the court may be given on petition of any party to the 

contract, after reasonable notice to all other parties to the contract as is fixed 

by the court, with opportunity to the other parties to appear and be heard. 

(c) Approval of the court given under this section extends to the whole of the 

contract and all of its terms and provisions, including, but not limited to, any 

optional or conditional provisions contained in the contract for extension, 

prolongation, or termination of the term of the contract. 

(d) For the purposes of any proceeding under this Article, a parent or legal 

guardian, as the case may be, entitled to the physical custody, care, and control 

of the minor at the time of the proceeding shall be considered the minor’s 

guardian ad litem for the proceeding, unless the court shall determine that 

appointment of a different individual as guardian ad litem is required in the 

best interests of the minor. (2003-207, s. 2.) 

§ 48A-13. Copies of certain documents to be provided. 

A parent or guardian, as the case may be, entitled to the physical custody, 

care, and control of a minor, who enters into a contract of a type described in 

G.S. 48A-11 shall provide a certified copy of the minor’s birth certificate 

indicating the minor’s minority to the other party or parties to the contract and 

in addition, in the case of a guardian, a certified copy of the court document 

appointing the person as the minor’s legal guardian. (2003-207, s. 2.) 

4 
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Editor’s Note. — This section was originally bered as G.S. 48A-13 at the direction of the 
enacted as G.S. 48A-12.1. It has been renum-__— Revisor of Statutes. 

§ 48A-14. Financial safeguards in court orders approving 
contracts. 

(a) Notwithstanding any other statute, in an order approving a minor’s 
contract of a type described in G.S. 48A-11, the court shall require that fifteen 
percent (15%) of the minor’s gross earnings pursuant to the contract be set 
aside by the minor’s employer in trust, in an account or other savings plan, and 
preserved for the benefit of the minor in accordance with G.S. 48A-14. The 
court may also require that more than fifteen percent (15%) of the minor’s 
eross earnings be set aside in trust, in an account or other savings plan, and 
preserved for the benefit of the minor in accordance with G.S. 48A-14, upon 
request of the minor’s parent or legal guardian, or the minor, through his or 
her guardian ad litem. 

(b) The court shall require that at least one parent or legal guardian, as the 
case may be, entitled to the physical custody, care, and control of the minor at 
the time the order is issued be appointed as trustee of the funds ordered to be 
set aside in trust for the benefit of the minor, unless the court shall determine 
that appointment of a different individual, individuals, entity, or entities as 
trustee or trustees is required in the best interest of the minor. 

(c) The trustee or trustees of the funds ordered to be set aside in trust shall 
promptly provide the minor’s employer with a true and accurate photocopy of 
the trustee’s statement pursuant to G.S. 48A-14(c). 

(d) The minor’s employer shall deposit or disburse the funds as required by 
the order within 15 business days of receiving the order and receiving the 
trustee’s statement pursuant to G.S. 48A-14 and thereafter as funds might be 
received. Notwithstanding any other statute, pending receipt of the trustee’s 
statement, the minor’s employer shall hold for the benefit of the minor the 
percentage ordered by the court of the minor’s gross earnings pursuant to the 
contract. 

(e) When making the initial deposit of funds pursuant to the order, the 
minor’s employer shall provide the financial institution with a copy of the 
order. 

(f) Once the minor’s employer deposits the set-aside funds pursuant to G.S. 
A8A-14, in trust, in an account or other savings plan, the minor’s employer 
shall have no further obligation or duty to monitor or account for the funds. 
The trustee or trustees of the trust shall be the only individual, individuals, 
entity, or entities with the obligation or duty to monitor and account for those 
funds once they have been deposited by the minor’s employer. The trustee or 
trustees shall do an annual accounting of the funds held in trust, in an account 
or other savings plan, in accordance with Article 21 of Chapter 28A of the 
General Statutes. 

(g) The court shall have continuing jurisdiction over the trust established 

pursuant to the order and may at any time, upon petition of the parent or legal 

guardian, the minor, through his or her guardian ad litem, or the trustee or 

trustees, on good cause shown, order that the trust be amended or terminated, 

notwithstanding the provisions of the declaration of trust. An order amending 

or terminating a trust may be made only after reasonable notice to the 

beneficiary, to the parent or guardian, if any, and to the trustee or trustees of 

the funds if the beneficiary is then a minor, with opportunity for all parties to 
appear and be heard. 

(h) The trustee or trustees of the funds ordered to be set aside shall 

promptly notify the minor’s employer in writing of any change in facts that 

affect the employer’s obligation or ability to set aside the funds in accordance 

5) 
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with the order, including, but not limited to, a change of financial institution or 

account number, or the existence of a new or amended order issued pursuant 

to subsection (g) of this section amending or terminating the employer’s 

obligations under the original order. The written notification shall include the 

‘nformation set forth in subsection (c) of this section and shall be accompanied 

by a true and accurate photocopy of the new or amended order. (2003-207, s. 2.) 

Editor’s Note. — This section was originally bered as G.S. 48A-14 at the direction of the 

enacted as G.S. 48A-13. It has been renum- Revisor of Statutes. 

§ 48A-15. Financial safeguards when no court order. 

(a) Notwithstanding any other statute, for any minor’s contract of a type 

described in G.S. 48A-11 that is not being submitted for approval by the court 

pursuant to G.S. 48A-12, or for which the court has issued a final order denying 

approval, fifteen percent (15%) of the minor’s gross earnings pursuant to the 

contract shall be set aside by the minor’s employer in trust, in an account or 

other savings plan, and preserved for the benefit of the minor in accordance 

with G.S. 48A-14. At least one parent or legal guardian, as the case may be, 

entitled to the physical custody, care, and control of the minor, shall be the 

trustee of the funds set aside for the benefit of the minor, unless the court, upon 

petition by the parent or legal guardian, the minor, through his or her 

guardian ad litem, or the trustee or trustees of the trust, shall determine that 

appointment of a different individual, individuals, entity, or entities as trustee 

or trustees is required in the best interest of the minor. 

(b) A parent or guardian, as the case may be, entitled to the physical 

custody, care, and control of the minor shall promptly provide the minor’s 

employer with a true and accurate photocopy of the trustee’s statement 

pursuant to G.S. 48A-14(c) and in addition, in the case of a guardian, a certified 

copy of the court document appointing the person as the minor’s legal 

guardian. 
(c) The minor’s employer shall deposit fifteen percent (15%) of the minor’s 

gross earnings pursuant to the contract within 15 business days of receiving 

the trustee’s statement pursuant to G.S. 48A-14(c), or if the court denies 

approval of the contract, within 15 business days of receiving a final order 

denying approval of the contract and thereafter as funds might be received. 

Notwithstanding any other statute, pending receipt of the trustee’s statement 

or the final court order, the minor’s employer shall hold for the benefit of the 

minor the fifteen percent (15%) of the minor’s gross earnings pursuant to the 

contract. 
(d) Once the minor’s employer deposits the set- aside funds in trust, in an 

account or other savings plan pursuant to G.S. 48A-14, the minor’s employer 

shall have no further obligation or duty to monitor or account for the funds. 

The trustee or trustees of the trust shall be the only individual, individuals, 

entity, or entities with the obligation or duty to monitor and account for those 

funds once they have been deposited by the minor’s employer. The trustee or 

trustees shall do an annual accounting of the funds held in trust, in an account 

or other savings plan, in accordance with G.S. 28A-21-1, et seq. 

(e) Upon petition of the parent or legal guardian, the minor, through his or 

her guardian ad litem, or the trustee or trustees of the trust, to the superior 

court in any county in which the minor resides or in which the trust is 

established, the court may at any time, on good cause shown, order that the 

trust be amended or terminated, notwithstanding the provisions of the 

declaration of trust. An order amending or terminating a trust may be made 

only after reasonable notice to the beneficiary, to the parent or guardian, if any, 

and to the trustee or trustees of the funds if the beneficiary is then a minor, 

with opportunity for all parties to appear and be heard. 

6 
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(f) A parent or guardian, as the case may be, entitled to the physical custody, 
care, and control of the minor shall promptly notify the minor’s employer in 
writing of any change in facts that affect the employer’s obligation or ability to 
set aside funds for the benefit of the minor in accordance with this section, 
including, but not limited to, a change of financial institution or account 
number, or the existence of a new or amended order issued pursuant to 
subsection (e) of this section amending or terminating the employer’s obliga- 
tions under this section. The written notification shall be accompanied by a 
true and accurate photocopy of the trustee’s statement and attachments 
pursuant to subdivision (c) of G.S. 48A-14, or a true and accurate photocopy of 
the new or amended order. 

(g) Where a parent or guardian, as the case may be, is entitled to the 
physical custody, care, and control of a minor who enters into a contract of a 
type described in G.S. 48A-11, the relationship between the parent or guard- 
ian, as the case may be, and the minor is a fiduciary relationship that is 
governed by the law of trusts, whether or not a court has issued a formal order 
to that effect. The parent or guardian, as the case may be, acting in his or her 
fiduciary relationship, shall, with the earnings and accumulations of the minor 
under the contract, pay all liabilities incurred by the minor under the contract, 
including, but not limited to, payments for taxes on all earnings, including 
taxes on the amounts set aside under this section or G.S. 48A-13 and payments 
for personal or professional services rendered to the minor or the business 
related to the contract. Nothing in this subsection shall be construed to alter 
any other existing responsibilities of a parent or legal guardian to provide for 
the support of a minor child. 

(h) With respect to contracts pursuant to which a person is employed to 
render services aS a musician, singer, songwriter, musical producer, or ar- 
ranger only, “gross earnings” for purposes of this Article means the amount 
paid directly to the minor pursuant to the contract, including the payment of 
any advances to the minor pursuant to the contract, but excluding deductions 
to offset those advances or other expenses incurred by the employer pursuant 
to the contract. (2003-207, s. 2.) 

Editor’s Note. — This section was originally bered as G.S. 48A-15 at the direction of the 
enacted as G.S. 48A-13.1. It has been renum-___ Revisor of Statutes. 

§ 48A-16. Trust to be established. 

(a) The trustee or trustees shall establish a trust pursuant to this section at 
a bank, savings and loan institution, credit union, brokerage firm, or company 
registered under the Investment Company Act of 1940, 15 U.S.C. § 80a-1, et 
seq., unless a similar trust has been previously established, for the purpose of 
preserving for the benefit of the minor the portion of the minor’s gross earnings 
pursuant to G.S. 48A-13(a) or pursuant to G.S. 48A-13.1(a). The trustee or 
trustees shall establish the trust pursuant to this section within seven 
business days after the minor’s contract is signed by the minor and the 
employer. 

(b) Except as otherwise provided in this section, prior to the date on which 
the beneficiary of the trust attains the age of 18 years or the issuance of a 
declaration of emancipation of the minor under Article 35 of Chapter 7B of the 
General Statutes, no withdrawal by the beneficiary or any other individual, 
individuals, entity, or entities may be made of funds on deposit in trust without 
written order of the superior court pursuant to G.S. 48A-13(g) or G.S. 
A48A-13.1(e). Upon reaching the age of 18 years, the beneficiary may withdraw 
the funds on deposit in trust only after providing a certified copy of the 
beneficiary's birth certificate to the financial institution where the trust is 
located. 
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(c) The trustee or trustees shall, within 10 business days after the minor’s 

contract is signed by the minor and the employer, prepare a written statement 

under penalty of perjury that shall include the name, address, and telephone 

number of the financial institution, the name of the account, the number of the 

account, the name of the minor beneficiary, the name of the trustee or trustees 

of the account, and any additional information needed by the minor’s emp
loyer 

to deposit into the account the portion of the minor’s gross earnings prescribed 

by G.S. 48A-13(a) or G.S. A8A-13.1(a). The trustee or trustees shall attach to 

the written statement a true and accurate photocopy of any information 

received from the financial institution confirming the creation of the account, 

such as an account agreement, account terms, passbook, or other similar 

writings. 
(d) If the trust is established in the United States, it shall be established 

either with a financial institution that is and remains insured at all times by 

the Federal Deposit Insurance Corporation, the Securities Investor Protection 

Corporation, or the National Credit Union Share Insurance Fund or their 

respective successors, or with a company that is and remains registered under 

the Investment Company Act of 1940, 15 U.S.C. § 80a-1, et seq. If the trust is 

established outside the United States, the financial institution shall be an 

international banking corporation, as defined in G.S. 53-232.2. The trustee or 

trustees of the trust shall be the only individual, individuals, entity, or entities 

with the obligation or duty to ensure that the funds remain in trust, in an 

account or other savings plan, in a financial institution insured in accordance 

with this section, or with a company that is and remains registered under the 

Investment Company Act of 1940, 15 U.S.C. § 80a-1, et seq., as authorized by 

this section. 
(e) Upon application by the trustee or trustees to the financial institution or 

company where the trust is held, the trust funds may be handled by the trustee 

or trustees in any of the following methods: 

(1) The trustee or trustees may transfer funds to another account or other 

savings plan at the same financial institution or company, provided 

that the funds transferred shall continue to be held in trust and 

subject to this section. 
(2) The trustee or trustees may transfer funds to another financial 

institution or company, provided that the funds transferred shall 

continue to be held in trust and subject to this Article and that the 

trustee or trustees have provided written notification to the financial 

institution or company to which the funds will be transferred that the 

funds are subject to this section and written notice of the require- 

ments of this Article. 
(3) The trustee or trustees may use all or a part of the funds to purchase, 

in the name of and for the benefit of the minor: 

a. Investment funds offered by a company registered under the 

Investment Company Act of 1940, 15 U.S.C. § 80a-1, et seq., 

provided that if the underlying investments are equity securities, 

the investment fund is a broad-based index fund or invests 

broadly across the domestic or a foreign regional economy, is not 

a sector fund, and has assets under management of at least two 

hundred fifty million dollars ($250,000,000); or 

b. Government securities and bonds, certificates of deposit, money 

market instruments, money market accounts, or mutual funds 

investing solely in those government securities and bonds, certif- 

icates, instruments, and accounts that are available at the 

financial institution where the trust fund or other savings plan is 

held, provided that the funds remain in trust at a financial 

institution insured by the Federal Deposit Insurance Corpora- 

8 
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tion, the Securities Investor Protection Corporation, or the Na- 
tional Credit Union Share Insurance Fund if within the United 
States or maintained in an international banking corporation, as 
defined in G.S. 53-232.2, if not within the United States; provided 
that those purchases have a maturity date on or before the date 
upon which the minor will attain the age of 18 years, and 
provided further that any proceeds accruing from those pur- 
chases be redeposited into that account or accounts or used to 
further purchase any of those or similar securities, bonds, certif- 
icates, instruments, funds, or accounts. (2003-207, s. 2.) 

Editor’s Note. — This section was originally bered as G.S. 48A-16 at the direction of the 
enacted as G.S. 48A-14. It has been renum- Revisor of Statutes. 

§ 48A-17. Talent agency contracts. 

(a) As used in this Article, the term “talent agency” means a person or 
corporation who engages in the occupation of procuring, offering, promising, or 
attempting to procure employment or engagements for an artist or artists. 
Talent agencies may, in addition, counsel or direct artists in the development 
of their professional careers. 

(b) As used in this Article, the term “artists” means actors and actresses 
rendering services on the legitimate stage and in the production of motion 
pictures, radio artists, musical artists, musical organizations, directors of 
legitimate stage, motion picture and radio productions, musical directors, 
writers, cinematographers, composers, lyricists, arrangers, models, and other 
artists and persons rendering professional services in motion picture, theatri- 
cal, radio, television, and other entertainment enterprises. (2003-207, s. 2.) 

Editor’s Note. — This section was originally bered as G.S. 48A-17 at the direction of the 
enacted as G.S. 48A-15. It has been renum- Revisor of Statutes. 

§ 48A-18. Disaffirmance of talent agency contracts. 

A minor cannot disaffirm a contract, otherwise valid, entered into during 
minority, either during the actual minority of the minor entering into the 
contract or at any time thereafter, with a talent agency as defined in G.S. 
48A-15, to secure engagements to render artistic or creative services in motion 
pictures, television, the production of phonograph records, the legitimate or 
living stage, or otherwise in the entertainment field including, but without 
being limited to, services as an actor, actress, dancer, musician, comedian, 
singer, or other performer or entertainer, or as a writer, director, producer, 
production executive, choreographer, composer, conductor, or designer, where 
the contract has been approved by the superior court of the county where such 
minor resides or is employed. This approval may be given by the superior court 
on the petition of either party to the contract after reasonable notice to the 
other party thereto as may be fixed by said court, with opportunity to the other 
party to appear and be heard. (2003-207, s. 2.) 

Editor’s Note. — This section was originally bered as G.S. 48A-18 at the direction of the 
enacted as G.S. 48A-16. It has been renum- Revisor of Statutes. 
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Chapter 49. 

Bastardy. 

Article 1. 

Support of [legitimate Children. 

Sec. 
. Title. 
. Nonsupport of illegitimate child by par- 

ents made misdemeanor. 
. Place of birth of child no consideration. 
. When prosecution may be commenced. 
. Prosecution; death of mother no bar; de- 

termination of fatherhood. 
. Mother not excused on ground of self- 

incrimination; not subject to pen- 
alty. 

. Issues and orders. 
-8. Power of court to modify orders, suspend 

sentence, etc. 

Bond for future appearance of defendant. 

Article 2. 

Legitimation of Illegitimate Children. 

49-10. Legitimation. 
49-11. Effects of legitimation. 

49-9. 

Sec. 
49-12. Legitimation by subsequent marriage. 

49-12.1. Legitimation when mother married. 

49-13. New birth certificate on legitimation. 

49-13.1. [Repealed.] 

Article 3. 

Civil Actions Regarding Illegitimate 
Children. 

49-14. Civil action to establish paternity. 

49-15. Custody and support of illegitimate 
children when paternity estab- 
lished. 

49-16. Parties to proceeding. 

49-17. Jurisdiction over nonresident or non- 
present persons. 

ARTICLE 1. 

Support of Illegitimate Children. 

§ 49-1. Title. 

This Article shall be referred to as “An act concerning the support of children 
of parents not married to each other.” (1933, c. 228, s. 11.) 

Cross References. — As to the duty of 
special county attorneys to assist with the 
preparation and prosecution of proceedings au- 
thorized by this Chapter, see G.S. 108A- 
18(a)(5). 
Legal Periodicals. — For comment on this 

Article, see 28 N.C.L. Rev. 119 (1950). 

For note on illegitimacy in North Carolina, 
see 46 N.C.L. Rev. 813 (1968). 

For 1984 survey, “Intestate Succession of 

CASE 

“Parents”. — The word “parents” in this 
section and the word “parent” in G.S. 49-2 
relate to the rights and duties of parents in 
respect to their children and are in pari mate- 
ria. Dellinger v. Bollinger, 242 N.C. 696, 89 
pH. 2d 592: (1955). 
Defendants’ Plea of Guilty to Criminal 

Charge of Nonsupport Established Pater- 
nity. — Court of Appeals determination, as to 

Illegitimate Children in North Carolina,” see 63 
N.C.L. Rev. 1274 (1985). 

For article, “Surrogate Parenthood: Finding 
a North Carolina Solution,” see 18 N.C. Cent. 

Jee 989): 
For casenote: “The Established Standard for 

Fathers Who Have Acknowledged Paternity 
and Who Are Seeking Custody of Their Ilegit- 
imate Child(ren): Rosero v. Blake, 357 N.C. 193 

(2003),” see 26 N.C. Cent. L.J. 116 (2003). 

NOTES 

whether defendant’s 1974 plea of guilty to crim- 
inal charge of nonsupport must be given collat- 
eral estoppel effect, was unnecessary; uncontro- 
verted evidence of defendant’s plea of guilty to a 
criminal charge of nonsupport of minor child 
was sufficient to establish paternity so as to 
bring defendant within the definition of “re- 
sponsible parent” under G.S. 110-129. Wilkes 
County ex rel. Child Support Enforcement 
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Agency ex rel. Nations v. Gentry, 311 N.C. 580, Ferrell, 71 N.C. App. 185, 2917S: Fe2deo us 

319 S.E.2d 224 (1984). (1984). 

Cited in State v. Dill, 224 N.C. 57, 29 S.E.2d Rosero v. Blake, 357 N.C. 193, 581 S.H.2d 41, 

145 (1944): State v. Sharpe, 234 N.C. 154, 66 2003 N.C. LEXIS 605 (2003), cert. denied, 540 

S F.2d 655 (1951); Wake County ex rel Estate Ofcom (loo al Ol ooulee Ed. 2d 78 

Lucas v. Jarrett, 55 N.C. App. 185, 284 S.E.2d (2004). 

711 (1981); Wake County ex rel. Denning v. 

§ 49-2. Nonsupport of illegitimate child by parents made 

misdemeanor. 

Any parent who willfully neglects or who refuses to provide adequate 

support and maintain his or her illegitimate child shall be suilty of a Class 2 

misdemeanor. A child within the meaning of this Article shall be any person 

less than 18 years of age and any person whom either parent might be required 

under the laws of North Carolina to support and maintain if such child were 

the legitimate child of such parent. (1938, c. 228. 6. 1; 1937, c. 432ms: Ty 19395 

CT eo te: 1951. 'c lads Ss. Lei fe. 3,8. 1; 1993, ¢. 539, s. 414; 1994, Ex. 

Sess., c. 24, s. 14(c).) 

Cross References. — As to competency of Legal Periodicals. — As to criminal nature 

blood tests in determining issue of parentage, of proceedings and extradition of defendant 

see G.S. 8-50.1 and G.S. 49-7. As to competency _ therein, see 11 N.Giki. Rew 191.1933); 

of presumed father or mother to testify where As to application of Article to both father and 

paternity is at issue, see G.S. 8-57.2. For crim- mother, see 11 N.C.L. Rev. 205 (1933). 

inal provisions relating to protection of the For note concerning this Chapter, see 22 

family, see G.S. 14-322 et seq. For provision aS NC. Rev. 250 (1944). 

ue Hien vials oem OES) Se Cla OPS For discussion of problems arising under this 

illegitimate child is deemed committed in this Article. see 26 N.C.L. Rev. 305 (1948) 

State, see G.S. 14-325.1. ; pee 

CASE NOTES 

I. In General. 
Il. Elements of Offense. 

Ill. Affidavit, Warrant and Indictment. 

IV. Evidence and Testimony. 

V. Instructions, Submission to Jury, and Verdict. 

I. IN GENERAL. fully fail to support their legitimate children. 

State v. Beasley, 57 N.C. App. 208, 290 S.E.2d 

Editor’s Note. — Some of the cases cited 730, appeal dismissed and cert. denied, 306 

below were decided under the bastardy lawasit N.C, 559, 294 S.E.2d 225 (1982). 

stood prior to its revision by Public Laws 1933, For a history of this section, see State v. 

c. 22800 | Robinson, 245 N.C. 10, 95 S.E.2d 126 (1956). 

Constitutionality. — This section does not As to applicability of former law to mar- 

violate due process of law or impose imprison- yied women, see Wilkie v. West, 5 N.C. 319 

ment but by the law of the land. State v. (1809); State v. Pettaway, 10 N.C. 623 (1825); 

Spillman, 210 N.C. 271, 186 S.E. 322 (1936). State v. Wilson, 32 N.C. 131 (1849); State v. 

Limitation on Prosecutions for Failure Allison, 61 N.C. 346 (1867), State v. Liles, 134 

to Support Illegitimate Children Upheld. N.C. 735, 47 S.E. 750 (1904). 

— The three-year statute of limitations con- “Parent”. — The word “parent” in this sec- 

tained in G.S. 49-4(1) for prosecutions under tion and the word “parents” in G.S. 49-1 relate 

this section does not violate the equal protec- _ to the rights and duties of parents in respect to 

tion clause of the federal Constitution on their children, and are in pari materia. 

grounds that it prescribes a limitations period Dellinger v. Bollinger, 242 N.C. 696, 89 S.E.2d 

for the prosecution of persons who willfully fail 592 (1955). 

to support their illegitimate children, while Purpose. — The object of the Bastardy Act 

there is no limitations period for the prosecu- was to shift the burden of maintaining the child 

tion under G.S. 14-322(d) of persons who will- from the innocent many to the guilty one. State 

12 
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v. Roberts, 32 N.C. 350 (1849). 

The sole aim of the proceeding is to ascertain 
the paternity of the child, to impose upon the 
father the burden of its support, such as he 
would incur if it were his lawful instead of his 
illegitimate offspring, and to save the county 
the expense of the child’s maintenance. State v. 
Collins, 85 N.C. 511 (1881). See also, State v. 

Robeson, 24 N.C. 46 (1841); State v. Brown, 46 

N.C. 129 (1853); Ward v. Bell, 52 N.C. 79 (1859); 
State ex rel. Clements v. Durham’s Adm’rs, 52 
N.C. 100 (1859). 

The primary purpose of prosecution under 
the provisions of this section is to insure that 
the parent does not willfully neglect or refuse to 
support his or her illegitimate child. State v. 
Green, 8 N.C. App. 234, 174 S.E.2d 8, aff'd, 277 
N.C. 188, 176 S.E.2d 756 (1970). 

The purpose of this section is not to confer 
rights upon either the mother or the father, but 
to protect the child and to protect the State 
against the child’s becoming a public charge. 
Tidwell v. Booker, 290 N.C. 98, 225 S.E.2d 816 
GLO76): 

This Article is not primarily to benefit 
illegitimate children, but to prevent them 
from becoming public charges. Jolly v. Queen, 
264. N.C. 711, 142 $.H.2d 592 (1965). 

The duty of a putative father to support his 
illegitimate child was not created primarily for 
the benefit of the child. The legislation is social 
in nature and was enacted to prevent illegiti- 
mate children from becoming public charges. 
The benefit to the child is incidental. Such 
rights as it may have must be enforced under 
this section and in accordance with the proce- 
dure therein prescribed. Allen v. Hunnicutt, 
230 N.C. 49, 52 S.E.2d 18 (1949). 

Section Renders Moral Obligation Legal 
and Enforceable. — At common law, the fa- 

ther of an illegitimate child was under no legal 
obligation to support it. However, the father of 
an illegitimate child is under a natural and 
moral duty to support the child. This section 
makes this moral obligation of the father legal 
and enforceable, and our courts should enforce 

it where the father is subject to their jurisdic- 
tion. State v. Tickle, 238 N.C. 206, 77 S.E.2d 
632 (1953), cert. denied, 346 U.S. 938, 74S. Ct. 
o1o, 98 Ly Hd? 426° (1954), 

The natural obligation of the father to sup- 
port will be enforced under the statute recog- 
nizing the obligation and imposing the duty. 
Burton ve Burton r42uNiCe 151) 5571S. Hatt 
(1906); Allen v. Hunnicutt, 230 N.C. 49, 52 
Se2a) 18 (1949). 

All men have a moral duty to support their 
children, whether legitimate or illegitimate, 

and this section makes this moral obligation 
legal and enforceable with respect to illegiti- 
mate children. State v. Green, 277 N.C. 188, 
176 S.E.2d 756 (1970). 
A person may be convicted for nonsup- 

ART. 1. SUPPORT OF ILLEGITIMATE CHILDREN 

13 

§49-2 

port of his illegitimate children only un- 
der this section. State v. Caudill, 68 N.C. App. 
268, 314 S.E.2d 592 (1984). 
Prosecution of a parent for willful non- 

support under this section is a criminal 
proceeding. State v. Beasley, 57 N.C. App. 
208, 290 S.E.2d 730, appeal dismissed and cert. 
denied, 306 N.C. 559, 294 S.H.2d 225 (1982). 

This is a criminal statute. State v. Ellis, 262 

N.C. 446, 187 S.E.2d 840 (1964). 
And the State’s right to proceed under 

this section does not require consent of 
the mother or of the child, however important 
to its case may be the mother’s cooperation as a 
witness. Tidwell v. Booker, 290 N.C. 98, 225 

S.E.2d 816 (1976). 
As to whether bastardy proceedings un- 

der the former law were criminal or civil 
in their nature, see State v. Roberts, 32 N.C. 

350 (1849); State v. Edwards, 110 N.C. 511, 14 

Hee (419 (1892) sotate ve Ostwait. 118 N.C. 

1208, 24 S.E. 660 (1896); State v. Liles, 134 

IN Cy 304 (ttt OU 1904) Staten vy. 
Addington, 1438 N.C. 683, 57 S.E. 398 (1907); 
Stave. va \icWonalds:152, N.C..8025.0% 5_E. 762 

(L910) Stately. Curie, 161 N.C, 275,76 SH. 

694 (1912); Sanders v. Sanders, 167 N.C. 319, 

83 S.E. 490 (1914); Payne v. Thomas, 176 N.C. 
401, 97 S.E. 212 (1918); State v. Carnegie, 193 

IN: C.4674137 ©. He 3081927), 
The old Bastardy Act was repealed in 

toto by Public Laws 1933, c. 228, the provisions 

of s. 2 that the act should not affect pending 
litigation or accrued actions being repugnant to 
the specific repealing clause of s. 9, and in a 
prosecution under the Act of 1933 a demurrer 
on the grounds that proceedings under the old 
Bastardy Act were then pending would be over- 
ruled. See State v. Morris, 208 N.C. 44, 179 S.E. 

19 (1935), holding that the Act of 1933 was 
intended to cover the entire subject dealing 
with bastardy. 
Proceeding Under Former Law Would 

Not Bar Proceeding Under Present Stat- 
ute. — Bastardy proceedings against defen- 
dant under C.S., G.S. 265, et seq., repealed by 
Public Laws 1933, c. 228, s. 9, being civil, would 

not support a plea of former jeopardy in a 
prosecution under this and the following sec- 
tions for willful failure to support an illegiti- 
mate child. State v. Mansfield, 207 N.C. 233, 

176 S.E. 761 (1934). 
Offense Punishable After Effective Date 

of Section Although Child Born Before. — 
A parent may be prosecuted under this section 
for willful failure to support his illegitimate 
child begotten and born before the effective 
date of the statute, the offense being the willful 
failure to support an illegitimate child, and it 
being sufficient if such willful failure occur 
after the effective date of the statute. State v. 
Parker; 209 N:C. °32)182 S/H723) 935) 
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Time Child Was Begotten Is Immaterial. 

__ A defendant may be prosecuted under this 

statute for willful failure to support his illegit- 

‘mate child born after the passage of the act, 

even though the child was begotten before the 

effective date of the statute, and defendant’s 

contention that in regard to such prosecution 

the statute is ex post facto cannot be sustained, 

since the offense is the willful failure to support 

the child, and the time it was begotten is 

immaterial. State v. Mansfield, 207 N.C. 239; 

176 S.E. 761 (1934), followed in State v. Morris, 

208 N.C. 44, 179 S.E. 19 (1935). 

This Article does not require the contin- 

ued life of the child as the basis for a 

prosecution under this section, and the death 

of the child does not abate or prevent a prose- 

cution against the father of an illegitimate for 

his willful failure to support and maintain the 

child prior to its death. State v. Fowler, 277 

NG) 305) 177 So bd seo lo /0) 

Even If Blood Test Is Made Impossible. 

__ When the death of the child makes a blood 

test impossible, the situation is analogous to 

that which occurs when an eyewitness to 

events constituting the basis for an indictment 

dies before the accused has interviewed him or 

taken his deposition, and it would hardly be 

suggested that to try the defendant after the 

death of that witness would deprive him of due 

process and that therefore the prosecution 

must be dismissed. State v. Fowler, 277 N.C. 

305, 177 S.E.2d 385 (1970). 

To hold that a prosecution under this section 

must be dismissed when the death of the child 

deprives the defendant of a blood test would be 

to attach to the test a significance which the 

legislature failed to give it. Even when a blood 

grouping test demonstrates nonpaternity the 

law does not make the test conclusive of that 

issue. A fortiori, the absence of a test which, if 

made, would provide one falsely accused only 

an even chance to prove his nonpaternity, 

should not result in a dismissal of the action. 

State v. Fowler, 277 N.C. 305, 177 S.E.2d 385 

(1970). But see §§ 8-50.1 and 49-7, as to com- 

petency of blood tests. 

This section creates a continuing of- 

fense. State v. Robinson, 236 N.C. 408, 72 

S F.2d 857 (1952); State v. Chambers, 238 N.C. 

373, 78 S.E.2d 209 (1953); State v. Perry, 241 

NG) 119, 984 (S.H2ds 1329 5 Ch854); State v. 

Coppedge, 244 N.C. 590, 94 S.E.2d 569 (1956); 

State v. Smith, 246 N.C. 118, 97 S.E.2d 442 

(1957); State v. Ellis, 262 N.C. 446, 137 S.E.2d 

840 (1964); State v. Coffey, 3 N.C. App. 183, 164 

S_E.2d 39 (1968); State v. Garner, 34 N.C. App. 

498, 238 S.E.2d 653 (1977); State v. Kilhan, 61 

N.C. App. 155, 300 S.E.2d 257 (1983). 

And Each Day Constitutes a Separate 

Offense. — A continuing offense is a new 

violation of the law. Each day during which it is 

continued constitutes a separate offense and 

CH. 49. BASTARDY 
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will support a separate prosecution, provided 

the warrant or indictment alleges separate and 

distinct times during which the offense was 

committed. State v. Killian, 61 N.C. App. 159, 

300 S.E.2d 257 (1983). 

Prior Prosecution Does Not Bar Prose- 

cution for Subsequent Offense. — Defen- 

dant was convicted and served the sentence 

imposed for willfully failing and refusing to 

support his illegitimate child under this and 

the following sections. After completion of his 

term, defendant still willfully failed and re- 

fused to support the child, and this prosecution 

was instituted for breach of this and the follow- 

ing sections subsequent to his release. Defen- 

dant entered a plea of former jeopardy. It was 

held that the violation of the statute consti- 

tuted a continuing offense, and the prior pros- 

ecution was not a bar to a prosecution for 

breach of the statute for the period subsequent 

to defendant’s release from the imprisonment 

imposed in the first prosecution. State v. 

Johnson, 212 N.C. 566, 194 S.E. 319 (1937). 

A new warrant may be filed charging defen- 

dant with nonsupport, if such has occurred 

after the issuance of the warrant on which he 

has been tried. State v. Coffey, 3 N.C. App. 133, 

164 S.E.2d 39 (1968). 

The criminal offense of willful nonsupport of 

an illegitimate child by a parent of the child 

may be repeated, and if it is, prosecution for the 

subsequent offense will not be barred by the 

prosecution for the former offense on the theory 

of double jeopardy. Tidwell v. Booker, 290 N.C. 

98, 225 S.E.2d 816 (1976). 

A previous acquittal on a charge of willful 

nonsupport does not bar a subsequent prosecu- 

tion, because this section creates a continuing 

offense. Stephens v. Worley, 51 N.C. App. 553, 

OF as Pecos hos yp 

Section 49-14 Compared. — The issue of 

paternity is the entire thrust of the civil action 

under G.S. 49-14, whereas the focus of the 

crime punishable by this section is the willful 

failure to pay support for an illegitimate child, 

not paternity, because this section does not 

make the mere begetting of a child a crime. 

Stephens v. Worley, 51 N.C. App. 553, 277 

Se2die I 19s) 

Effect of Prosecution upon Subsequent 

Civil Proceedings to Establish Paternity. 

— Since the parties to a previous criminal 

proceeding under this section and civil proceed- 

ings under G.S. 49-14 are not the same, and the 

State and the present plaintiff were not in 

privity, the defendant was not estopped in a 

civil action to deny paternity. Tidwell v. Booker, 

290 N.C. 98, 225 S.E.2d 816 (1976). 

A judgment of acquittal in a criminal prose- 

cution under this section for willful failure to 

support two illegitimate children was not res 

judicata in county’s civil action under GS. 

49-14 to establish defendant’s paternity of the 

two children, where the criminal judgment 
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merely stated that defendant was found not 
guilty and did not disclose whether an acquittal 
was entered because the judge found that de- 
fendant was not the father of the children or 
because he did not believe that defendant had 
willfully failed to provide for their reasonable 
support, as there was thus no showing on the 
record that the issue of paternity had been 
previously adjudicated in defendant’s favor. 
Stephens v. Worley, 51 N.C. App. 553, 277 
S.E.2d 81 (1981). 

General verdict of not guilty, upon charges of 
willful neglect and refusal to provide adequate 
support of an illegitimate child, did not operate 
as res judicata on the issue of paternity in 
subsequent action to establish paternity and 
require support of an illegitimate child. Samp- 
son County ex rel. Child Support Enforcement 
Agency ex rel. McPherson v. Stevens, 91 N.C. 
App. 524, 372 S.E.2d 340 (1988). 

Liability of Nonresident Who Begot 
Child in Another State. — Where defendant, 

a resident of another state, begot an illegiti- 
mate child in such other state, and the mother 

moved to this State before the child was born, 

and the mother and child continued to reside in 
this State from the time of the birth, the offense 

of willful failure and refusal to support the 
child was committed in this State, and defen- 

dant was constructively in this State when the 
offense was committed, since he had voluntar- 

ily set in motion the chain of circumstances 
resulting in the commission of the offense here, 
and therefore the courts of this State had 
jurisdiction of the offense. State v. Tickle, 238 
N.C. 206, 77 S.E.2d 632 (1953), cert. denied, 

B26 tUPS R038 -14- 5) Ct. 878, 98 i. Ed! 426 
(1954), commented on in 32 N.C.L. Rev. 435. 

Jurisdiction. — Violation of this section is a 
misdemeanor over which the district court has 
exclusive original jurisdiction. Until a defen- 
dant is tried and convicted of this offense in 
district court and appeals to the superior court 
for a trial de novo, the superior court has no 
jurisdiction. State v. Caudill, 68 N.C. App. 268, 
314 .S.E.2d 592 (1984). 

The district court has exclusive original ju- 
risdiction of misdemeanors, including actions 
to determine liability of persons for the support 
of dependents in any criminal proceeding. Cline 
yv. Cline, 6 N.C. App. 5238, 170 S.E.2d 645 (1969). 

As to sufficiency of summons issued un- 
der this section, see State v. Walton, 41 N.C. 
App. 281, 254 S.E.2d 661 (1979). 

Right to Counsel. — In a prosecution for 
willful failure to support an illegitimate child, 
the defendant had a constitutional right to be 
represented by counsel at his trial unless he 
knowingly and intelligently waived that right, 
since violation of this section can result in 
imprisonment. State v. Lee, 40 N.C. App. 165, 
B52 Si:2d 225 (1979): 

For cases formerly holding that a defendant 
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charged under this section was not entitled to 
appointed counsel as the charge did not involve 
a serious offense, see State v. Green, 277 N.C. 
188, 176 S.E.2d 756 (1970); Tidwell v. Booker, 
290 N.C. 98, 225 S.E.2d 816 (1976). 
Punishment. — The only punishment au- 

thorized by law for the willful failure or neglect 
to support an illegitimate child is found in G.S. 
49-8 and is limited at most to six months in 
prison. State v. Green, 277 N.C. 188, 176 S.E.2d 
756 (1970). 
Applied in State v. Moore, 209 N.C. 44, 182 

S.E. 692 (1935); State v. Bradshaw, 214 N.C. 5, 

197 S.E. 564 (1938); State v. Moore, 222 N.C. 

356, 23 S.E.2d 31 (1942); State v. Wortham, 240 
N.C. 132, 81 S.E.2d 254 (1954); State v. Robin- 
son, 248 N.C. 282, 103 S.E.2d 376 (1958); State 
v. Little, 263 N.C. 130, 189 S.E.2d 8 (1964); 
State v. Cooke, 268 N.C. 201, 150 S.E.2d 226 

(1966); State v. Fowler, 9 N.C. App. 64, 175 
»..24 dot (1970): State v. Fowler, 277 N.C. 

305, [77 5.E.2d 385.(1970)- Wright v. Gann, 27 
N.C. App. 45, 217 S.E.2d 761 (1975); Wilkes 
County ex rel. Child Support Enforcement 
Agency ex rel. Nations v. Gentry, 311 N.C. 580, 
319 S.E.2d 224 (1984). 

Cited in State v. Stone, 231 N.C. 324, 56 

S.E.2d 675 (1949); State v. Aldridge, 254 N.C. 
297, 118 S.2d 766, (1961); In re Owenby, 3 

N.C. App. 58, 164 S.E.2d 55 (1968); Wright v. 
Wright. 261 N.C. ods fe 5 be2d 317 (1972): 
Smith v. Burden, 31 N.C. App. 145, 228 S.E.2d 
662 (1976); Bell v. Martin, 299 N.C. 715, 264 
S.E.2d 101 (1980); Wake County ex rel. 
Carrington v. Townes, 53 N.C. App. 649, 281 
S.E.2d 765 (1981); Smith v. Price, 74 N.C. App. 
413, 328 S.E.2d 811 (1985); Ambrose v. Am- 

brose, 140 N.C. App. 545, 536 S.E.2d 855, 2000 
N.C. App. LEXIS 1213 (2000). 

Il. ELEMENTS OF OFFENSE. 

Elements of Offense, Generally. — For a 
defendant to be found guilty of the criminal 
offense created by this section, two facts must 
be established: first, that the defendant is a 
parent of the illegitimate child in question, who 
must be a person coming within the definition 
of a child as set forth in this section; and 

second, that the defendant has willfully ne- 
glected or refused to support and maintain such 
illegitimate child. In addition, if the defendant 
is the reputed father, it must be shown that the 
prosecution has been instituted within one of 
the time periods provided in G.S. 49-4. State v. 
Coffey, 3 N.C. App. 133, 164 $.E.2d 39 (1968). 
Under the provisions of this section the State 

must establish two facts in order for the defen- 
dant to be found guilty: (1) That the defendant 
is the parent of the illegitimate child in ques- 
tion and (2) that the defendant has willfully 
neglected or refused to support and maintain 
such illegitimate child. State v. Green, 8 N.C. 
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App. 234, 174 S.E.2d 8, ate dior t NIG, 138.9076 

S F.2d 756 (1970); State v. Lynch, 11 N.C. App. 

432, 181 S.E.2d 186 (1971); State v. Soloman, 

AO N.C. App. 600, 253 S.E.2d 270 (1979); State 

y. Lambert, 53 N.C. App. 799, 281 S.E.2d 754 

(1981). 
In a prosecution under this section, the State 

must prove two things: (1) that the defendant is 

indeed the parent of the child and (2) that 

defendant has intentionally neglected or re- 

fused to provide reasonable support for the 

child. Stephens v. Worley, 51 N.C. App. 553, 277 

S.E.2d 81 (1981). 

The requirement that a parent “support 

and maintain his or her illegitimate child” 

within the purview of this section is not re- 

stricted merely to providing food. It includes 

the supplying of food, clothing and other neces- 

saries, together with medical assistance rea- 

sonably required for the preservation of the 

health of the child. And this obligation to the 

child applies even in the case of the newly born 

baby. State v. Love, 238 N.C. 283, 77 S.E.2d 501 

(1953). 
The mere begetting of an illegitimate 

child is not a crime. State v. Coffey, 3 N.C. 

App. 133, 164 S.E.2d 39 (1968); State v. Ingle, 

20 N.C. App. 50, 200 S.E.2d 427 (1973). 

The only “prosecution” contemplated by this 

legislation is that grounded on the willful ne- 

glect or refusal of any parent to support and 

maintain his or her illegitimate child, the mere 

begetting of the child not being denominated a 

crimenstatery. Will 224 N.C vaq,20 5k. 20 145 

(1944); State v. Stiles, 228 N.C. 137, 44 S.E.2d 

728 (1947); State v. Coppedge, 244 N.C. 590, 94 

S F.2d 569 (1956); State v. Robinson, 245 NEC. 

10, 95 S.E.2d 126 (1956); State v. Ellis, 262 N.C. 

446, 137 S.E.2d 840 (1964). 

As the criminal offense is not committed 

by begetting but by willful nonsupport of 

the child. Tidwell v. Booker, 290 N.C. 98, 225 

S.E.2d 816 (1976). 

A man cannot be held criminally liable 

for failure to support an unborn illegiti- 

mate child. State v. Thompson, 233 N.C. 345, 

64 S.E.2d 157 (1951); State v. Robinson, 245 

N.C. 10, 95 S.H.2d 126 (1956). 

Nor is failure of father to pay expenses 

of mother incident to the birth a criminal 

offense. State v. Thompson, 233 N.C. 345, 64 

S B.2d 157 (1951); State v. Ferguson, 243 N.C. 

766, 92 S.E.2d 197 (1956); State v. Coppedge, 

244 N.C. 590, 94 S.E.2d 569 (1956); State v. 

Ingle, 20 N.C. App. 50, 200 S.E.2d 427 (L973). 

Prosecution Is Grounded on Willful Ne- 

glect or Refusal to Support Child. — The 

only prosecution contemplated under this sec- 

tion is that grounded on the willful neglect or 

refusal of a parent to support his or her illegit- 

imate child. State v. Dixon, 257 N.C. 653, 127 

S.E.2d 246 (1962); State v. Coffey, 3 N.C. App. 

133, 164 S.E.2d 39 (1968); State v. Green, 277 
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N.C. 188, 176 S.E.2d 756 (1970). 

Hence the question of paternity is inci- 

dental to the prosecution for nonsupport. 

State v. Bowser, 230 N.C. 330, 53 S.E.2d 282 

(1949); State v. Thompson, 233 N.C. 345, 64 

S £.2d 157 (1951); State v. Robinson, 236 N.C. 

408, 72 S.E.2d 857 (1952); State v. Chambers, 

938 N.C. 373, 78 S.E.2d 209 (1953); State v. 

Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 

The question of paternity is merely inciden- 

tal to the prosecution for nonsupport and in- 

volves no punishment. State v. Green, ZTE. 

188, 176 S.E.2d 756 (1970). 

As a Preliminary Requisite. — The ques- 

tion of paternity is incidental to the prosecution 

for the crime of nonsupport — a preliminary 

requisite to conviction. State v. Coffey, 3 N.C. 

App. 133, 164 S.E.2d 39 (1968); Tidwell v. 

Booker, 290 N.C. 98, 225 S.E.2d 816 (1976). 

Willfulness Is Essential Element of Of- 

fense. — The father of an illegitimate child 

may be convicted of neglecting to support such 

child only when it is established that such 

neglect was willful, that is, without just cause, 

excuse or justification. The willfulness of the 

neglect is an essential ingredient of the offense, 

and as such must not only be charged in the 

bill, but must be proven beyond a reasonable 

doubt. The presumption of innocence with 

which the defendant enters the trial includes 

the presumption of innocence of willfulness in 

any failure on his part to support his illegiti- 

mate child. The failure to support may be an 

evidential fact tending to show a willful ne- 

glect, but it does not raise a presumption of 

willfulness. State v. Cook, 207 N.C. 261, 176 

SB. 757 (1934); State v. Robinson, 245 N.C. 10, 

95 S.E.2d 126 (1956); State v. McCoy, 304 N.C. 

363, 283 S.E.2d 788 (1981). 

Willfulness is an essential element in the 

crime of failure and refusal to support an ille- 

gitimate child. State v. McDay, 232 N.C. 388, 61 

S.E.2d 86 (1950). 

Which Must Be Charged in Warrant or 

Indictment. — Under this section, the neglect 

or refusal to support an illegitimate child must 

be willful, and it must be so charged in the 

warrant or bill of indictment, and the omission 

of such allegation is fatal. State v. Vanderlip, 

925 N.C. 610, 35 S.E.2d 885 (1945); State v. 

Morgan, 226 N.C. 414, 38 S.E.2d 166 (1946); 

State v. Moore, 238 N.C. 743, 78 S.F.2d 914 

(1953). 
The warrant in a prosecution under this and 

the following sections must allege that the 

failure or refusal of defendant to support his 

illegitimate child was willful, and where it does 

not do so, defendant’s motion in arrest of judg- 

ment should be allowed. State v. McLamb, 214 

N.C. 322, 199 S.E. 81 (1938). See State v. 

Tarleton, 208 N.C. 734, 182 S.E. 481 (1935); 

State v. Clarke, 220 N.C. 392, 17 S.H.2d 468 

(1941); State v. Sturdivant, 220 NeGie58e5 517 
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S.H.2d 661 (1941); State v. Coppedge, 244 N.C. 
590, 94 S.EH.2d 569 (1956); State v. Smith, 246 
IN, CUS 0970S: H 2044290957). 
And Proved Beyond Reasonable Doubt. 

— The willfulness of the neglect is an essential 
ingredient of the offense, and as such must not 
only be charged in the bill, but must be proved 
beyond a reasonable doubt. State v. Spillman, 
Aue. Coe27 1186) S.H.322°>(1936)State v. 
Moore, 238 N.C. 743, 78 S.E.2d 914 (1953). 

“Willful” Defined. — The word “willful,” as 
used in this section, means that the act is done 
purposely and deliberately in violation of the 
law; it means an act done without any lawful 
justification, reason or excuse. State v. Stiles, 

228 N.C. 137, 44 S.E.2d 728 (1947). 
The word “willfully,” as used in the statute, is 

used with the same import as in G.S. 14-322, 
relating to willful abandonment of wife (now 
spouse). State v. Cook, 207 N.C. 261, 176 S.E. 
757 (19384). 
A defendant’s willful failure and refusal to 

support his illegitimate child means an inten- 
tional neglect or refusal. State v. McDay, 232 
N.C. 388, 61 S.E.2d 86 (1950). 

Willful Neglect Must Follow Demand for 
Support. — In order to support a finding of 
willful nonsupport of an illegitimate child by 
the father, the State must prove beyond a 
reasonable doubt that the mother of the child 
or, under certain circumstances, the director of 

social services has, after the child was born and 

before the prosecution was commenced, made 
demand upon the father for support, and after 
such demand and before prosecution, the father 
willfully neglected and refused to provide ade- 
quate support according to his means and con- 
dition and the necessities of the child. State v. 
Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 

Willfulness Not Presumed from Failure 
to Support. — Construing the word “willful” in 
light of the decided cases, it is clear that one 
cannot be brought within the meaning of the 
statute without proving the criminal intent, 
and that it is error for the court to charge the 
jury that if the defendant failed to support his 
illegitimate child “the presumption is he will- 
fully did so.” State v. Cook, 207 N.C. 261, 176 
S.E. 757 (1934). 
Where a father has failed to pay the child 

support ordered by the court, he may not be 
held in contempt of court and imprisoned or 
punished in any way until a judicial determi- 
nation has been made as to whether he has 
failed willfully to comply; willfulness may not 
be presumed. State v. McCoy, 304 N.C. 368, 283 
S.E.2d 788 (1981). 
No Presumption of Paternity. — To im- 

pose responsibility on a man for the support of 
an illegitimate child, it must first be estab- 
lished that he is the father of the child. The Act 
of 1741 created a conclusive presumption from 
the oath of the mother. This was modified in 
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1814 to make a prima facie case by the affidavit 
or oath of the woman. There is now no pre- 
sumption from the affidavit or testimony of the 
mother. State v. Robinson, 245 N.C. 10, 95 
S.E.2d 126 (1956). 
Burden Is on State to Prove Paternity of 

Child and Willful Neglect. — It is not neces- 
sary that defendant’s paternity of the child 
should first be judicially determined, but the 
State must prove on the trial, first, defendant’s 
paternity of the child, and then his willful 
neglect or refusal to support the child. State v. 
Spillman, 210 N.C. 271, 186 S.E. 322 (1936). 

Since the statute raises no presumption 
against a person accused, the State must over- 
come the presumption of innocence both as to 
the willfulness of the neglect to support the 
illegitimate child and defendant’s paternity of 
the child. State v. Spillman, 210 N.C. 271, 186 
©... 322 (1936). 

In order to convict defendant under this 
section, the burden is on the State to show not 
only that he is the father of the child and that 
he had refused or neglected to support and 
maintain it, but further, that his refusal or 
neglect was willful, that is, intentionally done, 
“without just cause, excuse or justification,” 
after notice and request for support. State v. 
Hayden, 224 N.C. 779, 32 S.E.2d 333 (1944); 
Statesv, oulless0225 IN. C213%44 1S) B.2de 728 

(1947); State v. Elson, 230 N‘C. 59, 52 S.B:2d 

9 (1949); State v. Thompson, 233 N.C. 345, 64 

pil2d157 (1951): 9State: v.oharpe, 234 N.C: 

154, 66 S.E.2d 655 (1951); State v. Chambers, 
253 IN. Carols, (seo .He2d.- 209) (953) "State: V. 
Dixon 257 N.C, 653; 127 Sh. 20-246 (1962) 

It is as much the duty of the State to estab- 
lish willful failure to support by evidence show- 
ing that fact beyond a reasonable doubt as it is 
to so establish paternity. State v. Dixon, 257 
IN:C2G03, 52 7553205246 (1962): 

In a prosecution under this section, the bur- 
den is upon the State upon defendant’s plea of 
not guilty to prove not only that defendant is 
the father of the child and had refused or 
neglected to support the child, but further that 
his refusal or neglect was willful. State v. Ma- 
son, 268 N.C. 423, 150 S.E.2d 753 (1966). 
But Paternity Need Not Be Relitigated 

on Subsequent Prosecution. — Upon a pros- 
ecution for a subsequent willful neglect or re- 
fusal to support, the accused is not entitled to 
have the question of paternity relitigated. State 
v. Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964); 
State v. Garner, 34 N.C. App. 498, 238 S.E.2d 
653 (1977), cert. denied, 294 N.C. 184, 241 
S.E.2d 519 (1978). 

Once the question of paternity has been de- 
termined, the accused is not entitled to have 

the question of paternity relitigated upon a 
subsequent prosecution for later willful neglect 
or refusal to support his illegitimate children. 
State v. Green, 8 N.C. App. 234, 174 S.E.2d 8, 
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aff’d, 277 N.C. 188, 176 S.E.2d 756 (LOTO)s 

Upon a subsequent prosecution of an alleged 

father, the question of paternity, necessarily 

determined against him in the previous crimi- 

nal action, need not be relitigated, that ques- 

tion being res judicata. Tidwell v. Booker, 290 

N.C. 98, 225 S.E.2d 816 (1976). 

Guilty Verdict as Finding of Paternity. — 

A general verdict of “suilty” or “guilty as 

charged” to a valid charge of violation of this 

section is adequate as a finding of paternity. 

State v. Golden, 40 N.C. App. 37, 251 S.E.2d 

Sia 1979): 

A judgment as of nonsuit in a prosecu- 

tion under this section does not constitute 

an adjudication on the issue of paternity 

and will not support a plea of former acquittal 

in a subsequent prosecution under the statute, 

the offense being a continuing one. State v. 

Robinson, 236 N.C. 408, 72 S.E.2d 857 (1952). 

See also, State v. Perry, 241 N.C. 119, 84S8.E.2d 

399 (1954); State v. Ferguson, 243 ING@ 360,02 

S.E.2d 197 (1956). 

Ill. AFFIDAVIT, WARRANT AND 

INDICTMENT. 

Affidavit Supporting Warrant Must 

Name Defendant. — Where, in the affidavit 

upon which a warrant charging unlawful fail- 

ure to support an illegitimate child is based, the 

name of the defendant does not appear, then 

the warrant does not charge the defendant with 

a crime, and judgment must be arrested. State 

vy. Satterfield, 8 N.C. App. 597, 174 S.E.2d 640 

(1970). 
And Warrant Must Charge Him with Re- 

fusal to Support Child. — The begetting of 

an illegitimate child is not of itself a crime, and 

a warrant charging defendant with being the 

putative father of an unborn, illegitimate child 

is insufficient to support a prosecution under 

this statute, nor is such insufficiency cured by 

an amendment allowing the word “willful” to be 

inserted therein, in the absence of an amend- 

ment alleging the birth of the child and defen- 

dant’s refusal to support the child. State v. 

Tyson, 208 N.C. 231, 180 S.E. 85 (1985). See 

also, State v. Thompson, 233 N.Ca9840,864 

S E.2d 157 (1951); State v. Robinson, 236 N.C. 

408, 72 S.E.2d 857 (1952); State v. Chambers, 

238 N.C. 373, 78 S.E.2d 209 (1953). 

Where the warrant upon which defendant 

was tried was insufficient to charge any crime, 

defendant’s motion in arrest of judgment 

should have been allowed, since the defect was 

one appearing on the face of the record. Thus 

the failure of the warrant to charge defendant 

with willful failure to support his illegitimate 

child was not cured by the charge or verdict, 

where the warrant failed to charge any crimi- 

nal offense. State v. Tyson, 208 N.C. 231, 180 

S Heso (1935): 
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The charge must be supported by the 

facts as they existed at the time it was 

formally laid in the court, and cannot be 

supported by evidence of willful failure super- 

vening between the time the charge was made 

and time of trial, at least when the trial is had 

upon the original warrant. State v. Sharpe, 234 

N.C. 154, 66 S.E.2d 655 (1951); State v. Cham- 

bers, 238 N.C. 373, 78 S.E.2d 209 (1953); State 

v. Ingle, 20 N.C. App. 50, 200 S.E.2d 427 (1973); 

State v. Killian, 61 N.C. App. 155, 300 S.E.2d 

257 (1983). 

Demand for Support Must Have Been 

Made Before Warrant Was Drawn. — 

Where, in a prosecution for willful neglect and 

refusal to support an illegitimate chide tite 

evidence discloses that no demand for support 

of the child was made upon defendant until 

after the warrant was drawn, nonsuit must be 

entered, since the warrant must be supported 

by the facts as they existed at the time it was 

formally laid and cannot be supported by evi- 

dence of willful failure thereafter. State v. 

Perry, 241 N.C. 119, 845.E.2d 329 (1954); State 

v. Ingle, 20 N.C. App. 50, 200 S.E.2d 427 (1973). 

Amendment of Warrant. — The trial court 

has authority to permit the prosecuting attor- 

ney to amend a warrant charging defendant 

with willful failure to support his illegitimate 

child by inserting the word “maintain,” So as to 

charge his willful failure to support and main- 

tain his illegitimate child. State v. Bowser, 230 

N.C. 330, 53 S.E.2d 282 (1949). 

Charging of Specific Date in Indictment. 

— In a prosecution for willful failure and re- 

fusal to support an illegitimate child under this 

and the following sections, an exception on the 

ground that the indictment failed to charge the 

specific date in the month in which the offense 

was alleged to have been committed cannot be 

sucrained. State v. Oliver, 213 N.C 3380) 196 

S He 3250, 19338) 

IV. EVIDENCE AND TESTIMONY. 

Testimony of Prosecutrix That She 

Wrote Defendant Demanding Support for 

Child. — In a prosecution under this section, 

testimony of prosecutrix that she wrote defen- 

dant after the baby was born demanding sup- 

port for it was sufficient upon that question, 

without introduction of the letter in evidence, 

since the testimony was sufficient to support 

the inference that the letter was written before 

the bill of indictment was laid. State v. Cham- 

bers, 238 N.C. 373, 78 S.E.2d 209 (1953). 

As to nonadmissibility of testimony of 

prosecutrix as to nonaccess of husband 

prior to enactment of § 8-27.2, see State v. 

Bowman, 230 N.C. 203, 52 S.E.2d 345 (1949). 

Cross-Examination as to Failure to 

Make Blood Test. — It was held competent 

upon the trial of a prosecution under this sec- 
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tion for the prosecuting attorney to ask defen- 
dant upon cross-examination if the reason 
blood test was not made was because defendant 
knew the baby was his, the matter being within 
the bounds of a fair cross-examination. The 
legal principles relating to the purpose and 
value of a blood test were not relevant upon 
objection to the cross-examination. State v. 
Chambers, 238 N.C. 373, 78 S.E.2d 209 (1953). 
Evidence Held Sufficient. — Evidence in 

prosecution of defendant for willful neglect or 
refusal to support his illegitimate child held 
sufficient to overrule motions to nonsuit. State 
v. Bowser, 230 N.C. 330, 53 S.E.2d 282 (1949). 

In a prosecution under this section, the evi- 
dence was held sufficient to carry the case to 
the jury. State v. Humphrey, 236 N.C. 608, 73 
S.E.2d 479 (1952). 

Evidence held sufficient to show failure to 
support at time warrant was issued. State v. 
Sharpe, 234 N.C. 154, 66 S.E.2d 655 (1951). 
Admission into evidence of a motel 

guest registration card purportedly bearing 
the defendant’s signature was error requiring a 
new trial where there was no evidence identi- 
fying the handwriting or identifying defendant 
as either the man who registered under the 
name appearing on the card or the man to 
whom a room was assigned, and where it was 
the only direct evidence, other than the prose- 
cuting witness’ testimony, bearing on whether 
defendant had had intercourse with her. State 
VEO NO. Apps 32.1291. 5.6. 20ern 
(1982). 

V. INSTRUCTIONS, SUBMISSION TO 
JURY, AND VERDICT. 

Instruction as to Willfulness. — Willful- 
ness in refusal to support one’s illegitimate 
child is an essential ingredient of the offense 
denounced by this section, which must be 
proven beyond a reasonable doubt; and instruc- 
tions which fail to so charge deprive defendant 
of his right to have the jury consider his will- 
fulness as an issuable fact. State v. Hayden, 224 
NOW 432105 2d.333 (1944). 

In a prosecution under this section, an in- 
struction defining the term “willfully” as 
“wrongfully and unjustifiably, without valid 
and good excuse,” instead of as an intentional 
neglect or refusal, would be held for reversible 
error. State v. McDay, 232 N.C. 388, 61 S.E.2d 

86 (1950). 
In a prosecution under this section, an in- 

struction that the jury was to find defendant 
guilty if it found from the evidence beyond a 
reasonable doubt that defendant was the father 
of the child, without submitting the question of 
whether defendant willfully refused to support 
the child, constituted prejudicial error. State v. 
Mason, 268 N.C. 428, 150 S.E.2d 753 (1966). 

Failure to Charge as to Necessity of No- 
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tice and Demand for Support. — Failure of 
the court to charge that there was no obligation 
upon defendant to support the child in question 
until he had been given notice that he was the 
father and demand was made upon him for 
support could not be held prejudicial where 
there was evidence of notice and demand prior 
to issuance of the warrant and the court cate- 
gorically charged that the jury had to be satis- 
fied beyond a reasonable doubt that defendant 
was the father of the child and that he know- 
ingly, intentionally and with stubborn and will- 
ful purpose refused to support the child before 
they could return a verdict of guilty. State v. 
Humphrey, 236 N.C. 608, 73 S.E.2d 479 (1952). 
Submission of Interrogatories or Issues 

Is Virtually Necessary. — The submission of 
issues 1n prosecutions under this section is, as a 
practical matter, almost a necessity. State v. 
Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 

Because of the nature and effect of the ele- 
ments involved in this section, it would be 

difficult to properly try a case pursuant to this 
statute without submitting to the jury either 
oral interrogatories or written issues. State v. 
Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 
Unless Paternity Has Previously Been 

Determined. — If the question of paternity 
has been previously determined adversely to 
the accused, the case could well be tried solely 
upon the general issue of guilt. State v. Ellis, 
262 N.C. 446, 137 S.E.2d 840 (1964). 
And Submission of Interrogatories or 

Issues Is Approved. — The submission of 
interrogatories or issues in criminal prosecu- 
tions under this section is now the approved 
practice, the questions and answers being 
treated as a special verdict. State v. McKee, 269 
NiG.2280, 152 S56. 2d, 204 (1967). 

The practice of submitting written issues in 
cases charging violation of this section is 
strongly commended. State v. Lynch, 11 N.C. 
App: 432, 181 .S.E.2d 186 4971). 

Although a general verdict of “guilty” or 
“guilty as charged” may be proper, it is not 
required. Indeed, the preferred practice in 
cases charging a violation of this section calls 
for the submission of written issues to the jury. 
State v. Hobson, 70 N.C. App. 619, 320 S.E.2d 
319 (1984). 
A jury’s verdict based on issues submit- 

ted to it should include an individual de- 
termination of four issues. First, is defen- 

dant a parent of the illegitimate child in 
question? Second, did defendant receive notice 
and demand for support? Third, did defendant 
willfully neglect or refuse to provide adequate 
support for the child? Lastly, if the answers to 
the preceding are yes, is defendant guilty of 
willful neglect or refusal to maintain and pro- 
vide adequate support for his illegitimate child? 
Such a verdict of the jury is in the nature of a 
special verdict and, when attempted, must re- 
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veal that all issues of ultimate material fact 

have been resolved against defendant. State v. 

Hobson, 70 N.C. App. 619, 320 Sii2dEsl9 

(1984). 
Verdict upon Proper Issues Is Sufficient 

Without General Verdict of Guilty. — A 

verdict upon the issues of paternity and non- 

support, if resolved in favor of the State, is 

sufficient to support a judgment against defen- 

dant without a general verdict by the jury of 

guilty. This does not contravene the provisions 

of the North Carolina Constitution requiring 

trial and verdict by jury in criminal cases. State 

v. Ellis, 262 N.C. 446, 1387 S.E.2d 840 (1964), 

holding findings in special verdict deficient and 

granting a new trial. 

A jury verdict must unambiguously 

state that defendant has been found guilty 

of a crime. State v. Hobson, 70 N.C. App. 619, 

390)S.8.2d)319 (1964). 

A general verdict of “suilty” or “guilty as 

charged” is sufficient when a defendant is 

properly charged under this section. However, 

when the jury undertakes to spell out its ver- 

dict without specific reference to the charge, it 

is essential that the spelling be correct. State v. 

Hobson, 70 N.C. App. 619, 320 Sob. 20 obo 

(1984). 
Verdict Must Find Willful Nonsupport. 

__ Willfulness is an essential element of the 

offense denounced by this section, and a verdict 

“suilty of failure to support and maintain his 

bastard child” was insufficient to support a 

judgment. State v. Allen, 224 N.C. 530, 31 

S.E.2d 530 (1944). 

If a jury finds that the accused is a parent of 

the child but that he has not willfully failed or 

refused to support the child, there can be no 

conviction, for no crime has been committed. 

State v. Ellis, 262 N.C. 446, 137 S.E.2d 840 

(1964). 
Verdict Held Insufficient. — A verdict of 

“suilty of willful nonsupport of illegitimate 

child” was insufficient in that it failed to fix the 

paternity of the child. State v. Ellison, 230 N.C. 

59, 52 S.H.2d 9 (1949). 

A verdict of “guilty of the charge of bastardy” 

would not support a judgment in a prosecution 

under this section. State v. Dixon, 257 N..G; 653), 

127 S.E.2d 246 (1962). 

Where the nonsupport issue submitted was, 

“Has the defendant. . . willfully neglected and 

refused to support and maintain said illegiti- 

mate child?”, an affirmative answer did not 

supply the information as to whether demand 

was made, or, if made, whether it was before or 

after the prosecution was commenced. Because 

of the deficiency of the findings in the special 

verdict, there had to be a new trial. State v. 

Ellis, 262 N.C. 446, 137 S.E.2d 840 (1964). 

A verdict of “guilty of non-support of illegiti- 

mate child” was held improper and was set 

aside where it neither alluded generally to the 

warrant nor used specific language sufficient to 

show a conviction of the offense charged. State 

v. Hobson, 70 N.C. App. 619, 320 S.E.2d 319 

(1984). 

§ 49-3. Place of birth of child no consideration. 

The provisions of this Article shall apply whether such child shall have been 

begotten or shall have been born within or without the State of North Carolina: 

Provided, that the child to be supported is a bona fide resident of this State at 

the time of the institution of any proceedings under this Article. (1933, c. 228, 

Se) 

CASE NOTES 

Applied in State v. Tickle, 238 NEC e20Gs. a. 

S F.2d 632 (1953); Tickle v. North Carolina, 346 

U.S. 938, 74 S. Ct. 378, 98 L. Ed. 426 (1954). 

§ 49-4. When prosecution may be commenced. 

The prosecution of the reputed father of an illegitimate child may be 

instituted under this Chapter within any of the following periods, and not 

thereafter: 
(1) Three years next after the birth ofethescaticdeor 

(2) Where the paternity of the child has been judicially determined within 

three years next after its birth, at any time before the child attains the 

age of 18 years; or 
(3) Where the reputed father has acknowledged paternity of the child by 

payments for the support thereof within three years next after the 
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birth of such child, three years from the date of the last payment 
whether such last payment was made within three years of the birth 
of such child or thereafter: Provided, the action is instituted before the 
child attains the age of 18 years. 

The prosecution of the mother of an illegitimate child may be instituted 
under this Chapter at any time before the child attains the age of 18 years. 
COS SHC S sno LOB Oe cu is ciel 454 ch 053 195 lela de 2y) 

Legal Periodicals. — As to the effect of the 
1945 amendment to this section, see 23 N.C.L. 

Rev. 331 (1945). 

For survey of constitutional law in 1982, see 

61 N.C.L. Rev. 1052 (1983). 

CASE NOTES 

Editor’s Note. — Some of the cases cited 
below were decided under former statutory pro- 
VISIONS. 

Constitutionality. — The three-year stat- 
ute of limitations contained in subdivision (1) of 
this section for prosecutions under G.S. 49-2 
does not violate the equal protection clause of 
the federal Constitution on grounds that it 
prescribes a limitations period for the prosecu- 
tion of persons who willfully fail to support 
their illegitimate children, whereas there is no 
limitations period for the prosecution under 
G.S. 14-322(d) of persons who willfully fail to 
support their legitimate children. State v. Bea- 
sley, 57 N.C. App. 208, 290 S.E.2d 730, appeal 
dismissed and cert. denied, 306 N.C. 559, 294 

S.E.2d 225 (1982). 
There is no statute of limitations as such 

affecting a father’s duty to support his 
illegitimate children. That duty continues 
throughout the child’s minority. Bertie-Hert- 
ford Child Support Enforcement Agency ex rel. 
Souza v. Barnes, 80 N.C. App. 552, 342 S.E.2d 
579 (1986). 
As to the inapplicability of statute limit- 

ing criminal prosecutions for misdemean- 
ors to two years to proceedings under the 
former statute, see State v. Hedgepeth, 122 
N.C. 1039, 30 S.E. 140 (1898); State v. Perry, 
WZ2eN 1043.30 S.E, 139°(1898)! 
This section cannot be limited to pro- 

ceedings to establish paternity. Its lan- 
guage is clear, positive and unbending. It seems 
to have been taken from C.S., G.S. 274, of the 

old law, which was held to supersede the gen- 
eral statute of limitations on the subject. State 
v. Bradshaw, 214 N.C. 5, 197 S.E. 564 (1938). 
Maximum time for prosecution was for- 

merly six years from birth. State v. Kilhan, 
VIZIN-G, 339, 1 0.20 702 (1940). 
The failure to support an illegitimate 

child is a continuing offense, and the date 
such child was born is immaterial, provided the 
action is instituted within the time prescribed 
by this section and that demand for the support 
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of such child was made a reasonable time 
before the action was instituted. State v. Wom- 
ack, 251 N.@.-342, 141 S,B.2d.332,(1959). 

A proceeding to establish paternity of an 
illegitimate child and to prosecute father 
who willfully neglects or refuses to support and 
maintain the same may be instituted at any 
time within three years after the birth of the 
child. State v. Moore, 222 N.C. 356, 23 S.E.2d 

oi (1942): 
Where the question of paternity is judi- 

cially determined within three years after 
the birth of the illegitimate child, the defendant 
may thereafter be prosecuted for his willful 
neglect and refusal to support the child. State v. 
Robinson, 245 N.C. 10, 95 S.E.2d 126 (1956). 
Acknowledgment Made More Than 

Three Years from Birth Does Not Prevent 
Running of Statute. — Where acknowledg- 
ment of the paternity of a child has been made 
by payments for its support within three years 
from the date of its birth, prosecution for non- 
support may be brought within three years 
thereafter, but a later acknowledgment, made 

more than three years from the birth, will not 
avail to prevent the running of the statute. 
State v, Hodges, 217 N:C. 625,,9 S.H.2d 24 

(1940). 
Proof Required Under Subdivision (3). 

— Where prosecution was not begun within 
three years after the birth, and paternity was 
not judicially determined within that time, the 
State had to meet the requirements of subdivi- 
sion (3) of this section and prove not only that 
defendant made payments for the child’s sup- 
port within the three years after its birth, but 
also that the warrant was issued within three 
years from the date of the last payment. State v. 
McKee, 269 N.C. 280, 152 S.E.2d 204 (1967). 
Applied in State v. Caudill, 68 N.C. App. 

268, 314 S.E.2d 592 (1984). 
Cited in State v. Coffey, 3 N.C. App. 133, 164 

S.E.2d 39 (1968); Durham County Dep’t of 
Social Servs. v. Williams, 52 N.C. App. 112, 277 
S.E.2d 865 (1981). 
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§ 49-5. Prosecution; death of mother no bar; determina- 

tion of fatherhood. 

Proceedings under this Article may be brought by the mother or her personal 

representative or, if the child is likely to become a public charge, the director 

of social services or such person as by law performs the duties of such official 

in said county where the mother resides or the child is found. Proceedings 

under this Article may be brought in the county where the mother resides or is 

found, or in the county where the putative father resides or is found, or in the 

county where the child is found. The fact that the child was born outside of the 

State of North Carolina shall not be a bar to proceedings against the putative 

father in any county where he resides or is found, or in the county where the 

mother resides or the child is found. The death of the mother shall in no wise 

affect any proceedings under this Article. Preliminary proceedings under this 

Article to determine the paternity of the child may be instituted prior to the 

birth of the child but when the judge or court trying the issue of paternity 

deems it proper, he may continue the case until the woman is delivered of the 

child. When a continuance is granted, the courts shall recognize the person 

accused of being the father of the child with surety for his appearance, either 

at the next session of the court or at a time to be fixed by the judge or 

court granting a continuance, which shall be after the delivery of the child. 

(1933, c. 228, s. 4; 1961, c. 186; 1969, c. 982; 1971, ¢: 1185, s..18; 193 leeena99; 

ells) 

CASE NOTES 

Editor’s Note. — Some of the cases cited the birth of the child. A continuance of the 

below were decided under former statutory pro- proceedings until after the birth of the child 

VISIONS. rests in the sound discretion of the trial court. 

Institution of Proceedings. — The provi- State v. Robinson, 245 Ni 102 95 S.E.2d 126 

sion that proceedings under this section can (1956). . ake! 

only be instituted by the mother orher personal It would seem that in a preliminary proceed- 

representative or by the director of social ser- i286 under this section a continuance until the 

vices is applicable both to preliminary proceed- birth of the child would be required when a 

ings to determine paternity and to proceedings pe uy Raat ass Hine net under 

involving the completed crime. State v. Robin- S. 49-7. State v. Morgan, 31 N.C. App. 128, 
JIS55) Heed p27 6): 

son, 245 N.C. 10, 95 S.E.2d 126 (1956). i 
The affidavit initiating the prosecution may Bightsank Surety: The saretyer Ons Bas 

appearance bond of the defendant, who, in 

be made by the mother or the director of social ene proceedings under the former lane 

services. State v. Dixon, 257 N.C. 653, 127 appealed from a justice of the peace to the 

S.E.2d 246 (1962). county court, which remanded the cause for 

Mother may decide whether to callupon want of jurisdiction, could insist upon the exact 

father for assistance. In the event that she terms of his bond; and where the defendant had 

elects not to make the demand, her election will _ been legally convicted and had served his term 

be respected unless the child is likely to become as the law provided on failing to pay the allow- 

a public charge, in which case the director of | ance made to the prosecutrix, costs, etc., the 

social services may proceed. State v. Dixon, 257 provisions in the appearance bond as to the 

N.C. 653, 127 S.E.2d 246 (1962). surety’s liability had been discharged. State v. 

Joining of Mother in Prosecution Is Not Carnegie, 193 N.C. 467, 137 S.E. 308 (1.92 te 

Required. — Prosecution of the alleged father Death of Child. — What kind of order 

for violation of G.S. 49-2 may be initiated by the should be entered where the child dies pending 

mother, but her joining therein is not a prereq- trial is in the discretion of the judge. The 

uisite to the validity of the prosecution. Tidwell former statute seemed to require an order in 

v. Booker, 290 N.C. 98, 225 S.E.2d 816 (1976). every case. State v. Beatty, 66 N.C. 648 (1872). 

Continuance Until After Birth of Child. Consideration for Promise of Father to 

— By express statutory language preliminary Support Child. — Where the mother of an 

proceedings to determine the paternity of a illegitimate child had refrained from enforcing 

child may be initiated and determined before maintenance thereof under the former statute, 

22 
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this was held to constitute consideration to support and educate the child. Thyer v. Thyer, 
support an action on a promise of the father to 189 N.C. 502, 127 S.E. 553 (1925). 

§ 49-6. Mother not excused on ground of self-incrimina- 
tion; not subject to penalty. 

No mother of an illegitimate child shall be excused, on the ground that it 
may tend to incriminate her or subject her to a penalty or a forfeiture, from 
attending and testifying, in obedience to a subpoena of any court, in any suit 
or proceeding based upon or growing out of the provisions of this Article, but no 
such mother shall be prosecuted or subjected to any penalty or forfeiture for or 
on account of any transaction, matter, or thing as to which, in obedience to a 
subpoena and under oath, she may so testify. (1938, c. 228, s. 5; 1939, c. 217, 
8) 5.) 

§ 49-7. Issues and orders. 

The court before which the matter may be brought shall determine whether 
or not the defendant is a parent of the child on whose behalf the proceeding is 
instituted. After this matter has been determined in the affirmative, the court 
shall proceed to determine the issue as to whether or not the defendant has 
neglected or refused to provide adequate support and maintain the child who 
is the subject of the proceeding. After this matter shall have been determined 
in the affirmative, the court shall fix by order, subject to modification or 
increase from time to time, a specific sum of money necessary for the support 
and maintenance of the child, subject to the limitations of G.S. 50-13.10. The 
amount of child support shall be determined as provided in G.S. 50-13.4(c). The 
order fixing the sum shall require the defendant to pay it either as a lump sum 
or in periodic payments as the circumstances of the case may appear to the 
court. The social security number, if known, of the minor child’s parents shall 
be placed in the record of the proceeding. Compliance by the defendant with 
any or all of the further provisions of this Article or the order or orders of the 
court requiring additional acts to be performed by the defendant shall not be 
construed to relieve the defendant of his or her responsibility to pay the sum 
fixed or any modification or increase thereof. 

The court before whom the matter may be brought, on motion of the State or 
the defendant, shall order that the alleged-parent defendant, the known 
natural parent, and the child submit tc any blood tests and comparisons which 
have been developed and adapted for purposes of establishing or disproving 
parentage and which are reasonably accessible to the alleged-parent defen- 
dant, the known natural parent, and the child. The results of those blood tests 
and comparisons, including the statistical likelihood of the alleged parent’s 
parentage, if available, shall be admitted in evidence when offered by a duly 
qualified, licensed practicing physician, duly qualified immunologist, duly 
qualified geneticist or other duly qualified person. The evidentiary effect of 
those blood tests and comparisons and the manner in which the expenses 
therefor are to be taxed as costs shall be as prescribed in G.S. 8-50.1. In 
addition, if a jury tries the issue of parentage, they shall be instructed as set 
out in G.S. 8-50.1. From a finding on the issue of parentage against the 
alleged-parent defendant, the alleged-parent defendant has the same right of 
appeal as though he or she had been found guilty of the crime of willful failure 
to support an illegitimate child. (1933, c. 228, s. 6; 1937, c. 432, s. 2; 1939, c. 
ieee ele a O44 cer A 1947 cella O7 lac 1iSa56, 19; ioc 440 soe. 
fond Cuons 10 (ONC TO UOns 2) 196n, C739, Ss. 171989. c. 0297 5.6; LOO 7-435. 
Ss le 1998-17 as. 1) 
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Legal Periodicals. — For comment on the 

1937 amendment to this section, see 15 N.C.L. 

Rev, 64 @clgons) 

For comment on the 1939 amendment, see 17 

NOieRey ool 939), 

For comment on the 1945 amendment, see 23 

N.C.L. Rev. 343 (1945). 

For comment on the 1947 amendment, see 25 

N.C.L. Rev. 412 (1947). 

CH. 49. BASTARDY §49-7 

As to effect of G.S. 8-50.1 on the provision of 

this section as to blood-grouping tests, see 27 

N.C.L. Rev. 456 (1949). 

For 1984 survey, “Intestate Succession of 

Illegitimate Children in North Carolina,” see 63 

N.C.L. Rev. 1274 (1985). 

CASE NOTES 

As to the construction together of this 

section and § 7A-290, see State v. Coffey, 3 

N.C. App. 133, 164 5.E.2d 39 (1968). 

Continuing Duty to Support. — The pay- 

ment of the lump sum amount ordered pursu- 

ant to this section as a result of a conviction for 

non-support of an illegitimate child does not 

relieve defendant of responsibility for future 

support. Wilkes County ex rel. Child Support 

Enforcement Agency ex rel. Nations v. Gentry, 

311 N.C. 580, 319 S.E.2d 224 (1984). 

This section, read together with G.S. 50-13.7, 

clearly contemplates a continuing obligation on 

the part of the parents of an illegitimate child 

to provide support, including when necessary 

the modification or increase of payments or- 

dered to satisfy this obligation. Having been 

conclusively determined a “responsible parent,” 

as that term is defined in G.S. 110-129, the 

father of an illegitimate child must necessarily 

remain liable for the future support of his 

minor child. Wilkes County ex rel. Child Sup- 

port Enforcement Agency ex rel. Nations v. 

Gentry, 311 N.C. 580, 319 S.H.2d 224 (1984). 

Right to Blood Test. — A defendant’s right 

to a blood test to determine parentage is a 

substantial right, and upon defendant’s motion 

the court must order the test when it is possible 

to do so. State v. Fowler, 277 N.C. 305, 177 

S F.2d 385 (1970); State v. Morgan, 31 N.C. 

App. 128, 228 S.E.2d 523 (1976). 

The 1975 amendment to G.S. 8-50.1 amplifies 

the importance of the right to a blood-grouping 

test under this section. State v. Morgan, 31 

N.C. App. 128, 228 8.E.2d 523 (1976). 

The value of serological blood tests, 

when made and interpreted by specifically 

qualified technicians using approved testing 

procedures and reagents of standard strength, 

is now generally recognized. Such tests, how- 

ever, can never prove the paternity of any 

individual, and they cannot always exclude the 

possibility. Nevertheless, in a significant num- 

ber of cases, they can disprove it. State v. 

Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970). 

The result of a blood test to determine par- 

entage will be either “exclusion of paternity 

demonstrated” or “exclusion of paternity not 

possible.” It has been estimated that by tests 

based upon each of three blood-type classifica- 
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tions, A-B-O, M-N, and Rh-hr, a man falsely 

accused has a 50-55% chance of proving his 

nonpaternity. State v. Fowler, 277 N.C. 305j,17% 

Syhevassogelo 10). 

The blood-grouping test results are con- 

clusive only in excluding the putative fa- 

ther. The results might show him to have a 

blood type which the father of the child must 

have had; but this only indicates that of all the 

people of that blood type or group, he, as well as 

anyone else with that blood type or group, could 

have been the father of the child. State v. 

Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970). 

Attacking Results of Blood Tests. — The 

only areas in which the results of blood-group- 

ing tests should be open to attack are in the 

method of testing or in the qualifications of the 

persons performing the tests. State v. Fowler, 

O77 N:@.305,, 177 SiH. 2d!385:(1.970): 

It is for the General Assembly to decide 

the weight to be given blood-grouping 

tests. State v. Camp, 286 N.C. 148, 209 S..B.2d: 

hse Ulewiess 
As to the use of blood tests as evidence of 

nonpaternity prior to the 1975 amend- 

ments to this section and G.S. 8-50.1, see State 

v. Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970); 

State v. Camp, 286 N.C. 148, 209 S.E.2d 754 

(1974). 
Death of Child Making Blood Test lm- 

possible. — When the death of the child makes 

a blood test impossible the situation is analo- 

gous to that which occurs when an eyewitness 

to events constituting the basis for an indict- 

ment dies before the accused has interviewed 

him or taken his deposition. It would hardly be 

suggested that to try the defendant after the 

death of that witness would deprive him of due 

process and that therefore the prosecution 

must be dismissed. State v. Fowler, 277 N.C. 

305, 177 S.E.2d 385 (1970), decided prior to the 

1975 amendments to § 8-50.1 and this section. 

To hold that a prosecution under G.S. 49-2 

must be dismissed when the death of the child 

deprives the defendant of a blood test would be 

to attach to the test a significance which the 

legislature failed to give it. Even when a blood- 

grouping test demonstrates nonpaternity, the 

law does not make the test conclusive of that 

issue. A fortiori, the absence of a test, which, if 
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made, would provide one falsely accused only 
an even chance to prove his nonpaternity, 

should not result in a dismissal of the action. 
State v. Fowler, 277 N.C. 305, 177 S.E.2d 385 

(1970), decided prior to the 1975 amendments 
to § 8-50.1 and this section. 

An infant’s blood group cannot always 
be established immediately after birth, but 
by the age of six months, an accurate determi- 
nation can always be had. State v. Fowler, 277 
NiGH305 57 7283. 20d 885 (1970). 

This section seems to contemplate the 
submission of issues. State v. Ellis, 262 N.C. 

446, 137 S.E.2d 840 (1964). 
Issue of Paternity Must Be Determined 

First. — In a prosecution for willful neglect or 
refusal of alleged father to support his illegiti- 
mate child, the issue of paternity must first be 
determined before and separate from the deter- 
mination of the issue of guilt or innocence of the 
offense charged. State v. Robinson, 236 N.C. 
408, 72 S.E.2d 857 (1952). 

The court is expressly commanded by this 
section to first determine the paternity of the 
child. State v. Robinson, 245 N.C. 10, 95 S.E.2d 

126 (1956). 
Domestic relations court was entitled to de- 

termine paternity of child, even though when 
the affidavit was filed and the warrant was 
issued the defendant had not committed the 
offense of willfully neglecting same, and even 
though the court exceeded its power in ordering 
the defendant to make payments, its determi- 
nation of the facts as to paternity was in effect 
a jury verdict, and constituted a judicial decla- 
ration of the paternity of the child. State v. 
Robinson, 245: NC: 10, 95 S.E.2d 126 (1956). 
As an affirmative answer to question of 

paternity is an indispensable prerequisite 
to defendant’s conviction on the criminal 
charge. Tidwell v. Booker, 290 N.C. 98, 225 
S.E.2d 816 (1976); Wilkes County ex rel. Child 
Support Enforcement Agency ex rel. Nations v. 
Gentry, 63 N.C. App. 482, 305 S.E.2d 207 
(1983), modified and aff’d, 311 N.C. 580, 319 
S.E.2d 224 (1984). 
Paternity Must Be Established Beyond a 

Reasonable Doubt. — The paternity of a child 
cannot be established by a mere preponderance 
of the evidence, but must be established beyond 
a reasonable doubt. State v. Robinson, 245 N.C. 
10, 95 S.E.2d 126 (1956). 
Form of Verdict. — This section requires 

the court to determine, in the affirmative, first, 
whether or not the defendant is the parent, 
before it proceeds to determine whether or not 
defendant has willfully failed to support his or 
her child. For this reason, the verdict in a 

bastardy action should ordinarily be rendered 
in a special form, upon the submission of sepa- 
rate written issues or interrogatories, or alter- 
natively, if a general verdict is returned, it 
should be accompanied by appropriate findings 
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of fact to clarify the precise effect of the judg- 
ment. Stephens v. Worley, 51 N.C. App. 553, 277 
S.E.2d 81 (1981). 

Appeal on Issue of Parentage Where De- 
fendant Is Acquitted on Charge of Nonsup- 
port. — Under this section, a defendant in a 
prosecution for nonsupport of his illegitimate 
child may appeal from a verdict establishing 
his paternity of the child, notwithstanding the 
fact that the verdict finds him not guilty of 
nonsupport. State v. Clement, 230 N.C. 614, 54 
S.E.2d'919 (1949). 

Even if defendant is found not guilty of 
willfully neglecting or refusing to support his 
illegitimate child, he may nevertheless appeal 
an adverse finding and conclusion that he is the 
parent of such illegitimate child. State v. Lam- 
bert, 53 NiC. App, 799, 281 S.hi2d7754 (1981). 

Before the 1947 amendment, which added 

the proviso at the end of this section, it was 
held that where the jury found the defendant to 
be the father of the bastard child, but not guilty 
of nonsupport, this was an acquittal. The de- 

fendant therefore was not entitled to an appeal. 
Statesv, lathe 2 INC SIG. 189 (5.6. 124 
CLOT), 

Modification of Orders. — Where defen- 
dant pleaded guilty and orders were made for 
the support of the child, the court had no 
authority to strike out a plea of guilty or a 
judgment at a former term; but, under this 
section, the court could modify the conditions of 
the former judgment, or increase from time to 
time the amount necessary for the child’s sup- 
port. State v. Duncan, 222 N.C. 11, 21 S.E.2d 

822 (1942). 
This section and G.S. 49-8 contemplate in1- 

tial findings and an order of support, subject to 
modification or increase from time to time, to be 

enforced by such prescribed supplemental or- 
ders as the exigencies of the case may require. 
State v. Dill, 224 N.C. 57, 29 S.H.2d 145 (1944). 

As to jurisdiction over defendant who 
was over 16 years of age during the time he 
was charged with willfully neglecting or refus- 
ing to support his illegitimate child, but was 
under 16 when conception of the child occurred, 
see State v. Bowser, 230 N.C. 330, 53 S.E.2d 282 

(1949). 
Applied in State v. Dixon, 257 N.C. 653, 127 

S.E.2d 246 (1962); State v. Fowler, 9 N.C. App. 
64, 175 S.E.2d 331 (1970); State v. White, 42 
N.C. App. 320, 256 S.E.2d 505 (1979). 

Cited in State v. Black, 216 N.C. 448, 5 

S.E.2d 313 (1939); State v. Robinson, 248 N.C. 

282, 108 S:E.2d 376 (1958); State v. Green, 277 
N.C. 188, 176 S.E.2d 756 (1970); State v. Gar- 
ner, 34 N.C. App. 498, 238 S.E.2d 653 (1977); 
State v. Walton, 41 N.C. App. 281, 254 S.E.2d 
661 (1979); State v. Camp, 299 N.C. 524, 263 
S.E.2d 592 (1980). 
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§ 49-8. Power of court to modify orders, suspend sentence, 

etc. 

Upon the determination of the issues set out in G.S. 49-7 and for the purpose 

of enforcing the payment of the sum fixed, the court is hereby given discretion, 

having regard for the circumstances of the case and the financial ability and 

earning capacity of the defendant and his or her willingness to cooperate, to 

make an order or orders upon the defendant and to modify such order or orders 

from time to time as the circumstances of the case may in the judgment of the 

court require subject to the limitations of G.S. 50-13.10. The order or orders 

made in this regard may include any or all of the following alternatives: 

(1) Repealed by Session Laws 1994, Extra Session, c. 14, s. 35. 

(2) Suspend sentence and continue the case from term to term, 

(3) Release the defendant from custody on probation conditioned upon the 

defendant’s compliance with the terms of the probation and the 

payment of the sum fixed for the support and maintenance of the 

child; 
(4) Order the defendant to pay to the mother of the said child the 

necessary expenses of birth of the child and suitable medical attention 

for her; 
(5) Require the defendant to sign a recognizance with good and sufficient 

security, for compliance with any order which the court may make in 

proceedings under this Article. (1933, c. 228, s. 7; 1939, c. 217, s. 6; 

1987, c. 739, s. 2; 1994, Ex. Sess., c. 14, s. jo) 

Local Modification. — Person: 1967, c. 848, 

eal) 

CASE NOTES 

Editor’s Note. — Many of the cases cited 

below were decided under former statutory pro- 

VISLONs. 

Constitutionality. — Proceedings in bas- 

tardy under the former law, C.5., G@Se27o. lor 

an allowance to be made to the woman were 

civil and not criminal, for the enforcement of 

police regulations, and that section was held 

not to be contrary to the provisions of Art. IV, 

§ 27, of the Constitution of 1868, relating to 

jurisdiction of justices. Richardson v. Egerton, 

186 N.C. 291, 119 S.E. 487 (1923). 

A judgment for an allowance for the mother 

of an illegitimate child is not a debt arising out 

of contract, to which the protection afforded by 

the inhibition of the constitutional provision 

against imprisonment for debt extends, but is 

rendered as a means of enforcing a legal obli- 

gation and duty imposed by the legislature 

under the police power of the State upon one 

who is responsible for bringing into existence a 

child that may become a burden to society. 

State v. Manuel, 20 N.C. 144 (1838); State v. 

Cannady, 78 N.C. 539 (1878); State v. Parsons, 

Ts Ne Gas 730,020) SE Sa 1894); setae? vy. 

Wynne, 116 N.C. 981, 21 S.E. 35 (1895); State v. 

Nelson, 119 N.C. 797, 25 S.E. 863 (1896). 

Imprisonment of the putative father for fail- 
ure to obey an order of maintenance or give the 
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bond is a matter of legislative discretion, and is 

not imprisonment for debt. State v. Green, rat 

N.C. 172 (1874); State v. Wynne, 116 N.C. 981, 

21 S.E. 35 (1895); State v. Morgan, 141 N.C. 

796,153. 9.4, 1421( 1906), 

Punishment for Failure to Support. — 

The only punishment authorized by law for the 

willful failure or neglect to support an illegiti- 

mate child is found in this section and is limited 

at most to six months in prison. State v. Green, 

277 N.C. 188, 176 S.E.2d 756 (1970). 

Six months is the maximum sentence 

permitted by this section. State v. Ellis, 262 

N.C. 446, 137 S.E.2d 840 (1964). 

Work on Roads. — Under former law, when 

there was no house of correction in the county, 

the court could only commit the putative father 

to jail until the performance of the order of 

support. He could not be put to work on roads. 

State v. Addington, 143 N.C. 683, 57 S.E. 398 

(1907). 
For case in which sentence was held 

excessive, see State v. Nelson, 119 N.C. 797, 

25 S.E. 863 (1896). 

Suspension of Execution of Sentence. — 

Upon defendant’s conviction of willful failure to 

support his illegitimate child, the trial court 

has plenary power to suspend execution of 

sentence on condition that defendant pay spec- 
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ified sums of money into court for support of his 
child. State v. Bowser, 232 N.C. 414, 61 S.E.2d 

98 (1950). See also, State v. Robinson, 248 N.C. 

232710395. 8.20376 (1953) 
Effect of Discharge. — After the defendant, 

who had served a 20-day sentence for failure to 
pay under former law, had been discharged, he 
could not be resentenced to the house of correc- 
tion at a subsequent term. State v. Burton, 113 
INO. G50, 16 0.1,.007 (1693)! 
Support Payments Are Not a Fine. — The 

support payments ordered by a court are to be 
paid for the support of the defendant’s minor 
children and are not in the nature of a fine. 
State v. Green, 8 N.C. App. 234, 174 S.E.2d 8, 
an de214 N.C.188,,176 5..2d 756 (1970). 
Application of Money Paid into Court. — 

This section does not contemplate that money 

paid into court to discharge past due obliga- 
tions should be paid to a person to whom it was 
not due. State v. Fowler, 277 N.C. 305, 177 

S.E.2d 385 (1970). 
When, without compensation, doctors and 

hospitals have performed immediately neces- 
sary services incident to the birth of a child and 
its subsequent welfare, public policy and simple 
justice require that money paid into court for 
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them be disbursed directly to them; in no other 
way can their interests be protected. State v. 
Fowler, 277 N.C. 305, 177 S.E.2d 385 (1970). 

Effect of Death of Child. — Under the 
former law, C.S. G.S. 273, the intention was to 
secure to the mother either her probable ex- 
penses or to reimburse her actual outlay, and 
the death of the child when born did not affect 
the right of the mother to “support”; among 
other things, she was entitled to payment for 
medical attention and medicine for herself and 
the burial expenses of the child, consequent 
upon the defendant’s unlawful act. State v. 
Addington, 143 N.C. 683, 57 S.E. 398 (1907). 
Mother as Creditor of Father. — The 

mother of an illegitimate child, to whom an 
allowance has been made in bastardy proceed- 
ings, is such a creditor of the father of her child 
as to permit her to oppose the insolvent’s dis- 
charge by suggesting fraud in answer to his 
petition. State v. Parsons, 115 N.C. 730, 20 S.E. 
511 (1894). 

Cited in State v. Green, 277 N.C. 188, 176 
S.E.2d 756 (1970); State v. Lee, 40 N.C. App. 
165, 252 S.E.2d 225 (1979); Bell v. Martin, 299 
N.C. 715, 264 S.E.2d 101 (1980); Wake County 
ex rel. Carrington v. Townes, 53 N.C. App. 649, 
237 SE. 2d 7651981): 

§ 49-9. Bond for future appearance of defendant. 

At the preliminary hearing of any case arising under this Article it shall be 
the duty of the court, if it finds reasonable cause for holding the accused for a 
further hearing, to require a bond in the sum of not less than one hundred 
dollars ($100.00), conditioned upon the reappearance of the accused at the 
further hearing under this Article. This bond and all other bonds provided for 
in this Article shall be justified before, and approved by, the court or the clerk 
thencoiu(1933. cc» 228s: 8.) 

ARTICLE 2. 

Legitimation of Illegitimate Children. 

§ 49-10. Legitimation. 

The putative father of any child born out of wedlock, whether such father 
resides in North Carolina or not, may apply by a verified written petition, filed 
in a special proceeding in the superior court of the county in which the putative 
father resides or in the superior court of the county in which the child resides, 
praying that such child be declared legitimate. The mother, if living, and the 
child shall be necessary parties to the proceeding, and the full names of the 
father, mother and the child shall be set out in the petition. A certified copy of 

a certificate of birth of the child shall be attached to the petition. If it appears 

to the court that the petitioner is the father of the child, the court may 

thereupon declare and pronounce the child legitimated; and the full names of 

the father, mother and the child shall be set out in the court order decreeing 

legitimation of the child. The clerk of the court shall record the order in the 

record of orders and decrees and it shall be cross-indexed under the name of 

the father as plaintiff or petitioner on the plaintiff's side of the cross-index, and 

27 



§49-10 

under the name of the mother, and the 

the defendants’ side of the cross-index. 

19S On O OO essa Lo cle ac AS 72 Ta he WT LO 

Cross References. — For constitutional 

prohibition against private laws legitimating 

persons not born in lawful wedlock, see N.C. 

Const., Art. II, § 24(1)(n). As to legitimation 

procedure when mother is married, see G.S. 

49-12.1. 

Legal Periodicals. — For a brief account of 

the 1947 amendments to this Article, see 25 

N.C.L. Rev. 414 (1947). 

CASE 

Sections 29-19, 49-10 through 49-12 and 

49-14 through 49-16, construed together, 

do not violate the equal protection clause 

of the United States Constitution. Mitchell v. 

Freuler, 297 N.C. 206, 254 S.B.2d 762 (1979). 

But Requirement That Child’s Surname 

Be Changed Is Invalid. — The valid purpose 

served by this section and G.S, 49-13 of estab- 

lishing the filial relationship between illegiti- 

mate children and their fathers is not en- 

hanced, advanced or served in any useful or 

justifiable way by the additional requirement 

that the child’s surname be changed to that of 

the father; such a requirement denies the 

mother of an illegitimate child the equal pro- 

tection of the laws, and because it requires 

arbitrary action on the part of an agency of the 

State, it denies such mothers a protected lib- 

erty interest without due process of law. Jones 

vy. McDowell, 53 N.C. App. 434, 281 Shee) 192 

(198 1): 
Section Read in Conjunction with Stat- 

utes Applicable to Special Proceedings. — 

This section, as a special proceeding, should 

provide procedural mechanisms for the full and 

fair resolution of cases. To ensure the parties’ 

right to a trial by jury, this section can and 

should be read in conjunction with the proce- 

dural statutes that apply to all special proceed- 

ing. In re Locklear, 314 N.C. 412, 334 S.E.2d 46 

(1985): 
Legitimation Procedure Within Juris- 

diction of Superior Court Clerk. — The 

legitimation procedure, which is identified in 

this section as a special proceeding in the 

superior court of the county in which the puta- 

tive father resides, is within the jurisdictional 

purview of the clerk of superior court. In re 

Locklear, 314 N.C. 412, 334 S.E.2d 46 (1985). 

The clerks of superior court have authority, 

pursuant to this section, to enter an order 

legitimating a minor child of a man who alleges 

that he is the child’s natural father, where the 

child is presumed to be legitimate because he 

was born to his mother while she was lawfully 
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child as defendants or respondents on 

(Code, s. 39; Rev., s. 263; C.5., s. DT 

83 see hy) 

For article, “The Parental Rights of Unwed 

Fathers: A Developmental Perspective,” see 20 

NG Cents LJde4ouloo): 

For casenote: “The Established Standard for 

Fathers Who Have Acknowledged Paternity 

and Who Are Seeking Custody of Their Illegit- 

imate Child(ren): Rosero v. Blake, 357 N.C. 193 

(2003),” see 26 N.C. Cent. L.J. 116 (2003). 

NOTES 

married to another man, provided that the 

issue of paternity must be submitted to and 

decided by a jury after the child and the hus- 

band have been properly made parties to the 

proceeding. In re Locklear, 314 N.C. 412, 334 

S.E.2d 46 (1985). 

Purpose of Procedure for Legitimation. 

— By specifying the manner and time in which 

an illegitimate child may establish his pater- 

nity, this State has sought (1) to mitigate the 

hardships created by former law (which permit- 

ted illegitimate children to inherit only from 

the mother and from each other); (2) to equal- 

ize, insofar as practical, the inheritance rights 

of legitimate and illegitimate children; and (3) 

at the same time, to safeguard the just and 

orderly disposition of a decedent’s property and 

the dependability of titles passing under intes- 

tate laws. Mitchell v. Freuler, 297 N.C. 206, 254 

Sm. 2d-7624 1979): 

There are several ways to legitimate 

children in North Carolina: 1) verified petition 

filed with the superior court by the putative 

father, 2) subsequent marriage of the parents, 

or 3) civil action to establish paternity. Helms v. 

Young-Woodard, 104 N.C. App. 746, 411 §.E.2d 

184 (1991), cert. denied, 331 N.C. 117, 414 

S.E.2d 756, 506 U.S. 829, 113 S. Ct. 91, 121 L. 

Hd 2ds53 C1992» 

Phrase “born out of wedlock” should 

refer to the status of the parents of the 

child in relation to each other. In re Locklear, 

314 N.C. 412, 334 S.E.2d 46 (1985). 

A child born to a married woman, but 

begotten by one other than her husband, 

is a child “born out of wedlock.” In re Locklear, 

314 N.C. 412, 334 S.E.2d 46 (1985). 
Effect of Legitimation on Prior Consent 

to Adoption. — A legitimation proceeding 

brought under this section by the putative 

father of a child born out of wedlock, wherein 

the child was declared legitimate, had no effect 

upon the prior written consent to adoption 

given by the unwed mother under G.S. 48-6. In 

re Doe, 11 N.C. App. 560, 181 S.E.2d 760, cert. 
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denied and appeal dismissed, 279 N.C. 394, 183 
S.E.2d 244 (1971). See G.S. 49-13.1. 

Statute Inoperative After Death of Fa- 
ther. — Both the North Carolina legitimation 
and paternity statutes are inoperative after the 
death of the father. Tucker v. City of Clinton, 
120 N.C. App. 776, 463 S.E.2d 806 (1995). 
Petition to Be Filed by Father Only. — 

This statute unambiguously limits the person 
who may file a legitimation petition to the 
putative father of any child born out of wedlock; 
thus, the putative grandfather lacked standing 
to attempt legitimation. Tucker v. City of Clin- 
ton, 120 N.C. App. 776, 463 S.E.2d 806 (1995). 
Subsequently Filed Affidavit Did Not Re- 

late Back to Original Filing Date. — Where 
termination order, later held to be invalid for 

failure to use due diligence in ascertaining 
putative father’s address, was filed with adop- 
tion petition in lieu of affidavit required by G.S. 
48-13, a subsequently filed affidavit did not 
relate back to original filing date of petition so 
as to cut off rights of putative father who filed 
legitimation petition to this section before affi- 
davit was filed. In re Adoption of Clark, 327 
INFGR GINS 9SiS:E-2d 791 (1990): 

Petition Addressed Directly to Judge. — 
A decree of legitimation was not void upon the 
ground that the petition should have been orig- 
inally addressed to the clerk of the court, in- 
stead of directly to the judge. Dunn v. Dunn, 
LOGINS ooo, Lodo, 7165 (1930). 
Child Is Necessary Party. — Under this 

section, the child is a necessary party to the 
proceeding. In re Locklear, 314 N.C. 412, 334 
S.E.2d 46 (1985). 
Married Woman’s Husband Should Be 

Summoned. — As a potentially adverse party 
in a special proceeding under this section 
brought by natural father of child whose 
mother was married to another man at the time 
of his conception and birth, the married wom- 
an’s husband should be construed as one of the 
respondents on whom summons must be 
served. In re Locklear, 314 N.C. 412, 3348.E.2d 
46 (1985). See also § 49-12.1. 
Summons Procedure Governed by § 1- 

393. — The requirement that a summons be 
served upon the man to whom the child’s 
mother was married when the child was con- 
ceived and born would be governed by GS. 
1-393. In re Locklear, 314 N.C. 412, 334 S.E.2d 

46 (1985). 
Standard of Proof. — This section, just as 

G.S. 49-14, requires proof beyond a reasonable 
doubt to establish paternity in rebuttal of the 
presumption of legitimacy arising from the law- 
ful marriage of child’s mother to man other 
than its natural father. In re Locklear, 314 N.C. 

412, 334 S.E.2d 46 (1985). But see now § 49- 
ue). 
Presumption of Legitimacy Where 

Child’s Mother Is Married. — Because of the 

ART. 2. LEGITIMATION 
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strong presumption of legitimacy involved 
where mother of child is married, the lawful 

husband of the mother has an obvious interest 
in a legitimation proceeding involving a child 
born to his wife while the two were married. 
The rebuttal of this presumption should be 
presented to and resolved by a jury to ensure 
that the parties’ rights are adequately pro- 
tected. In re Locklear, 314 N.C. 412, 334 S.E.2d 
46 (1985). 
Man Living with Mother for Five Years 

Preceding Child’s Birth Was Putative Fa- 
ther. — Petitioner, who had lived openly and 
notoriously in an adulterous relationship with 
the mother of child (born in 1965) since 1960, 

continuing to maintain and care for the child 
born of that relationship, was the “putative 
father” of the child, rather than the mother’s 

husband, who discontinued living with the 
mother in 1960, years before the child was 
born. In re Locklear, 314 N.C. 412, 334 S.E.2d 

46 (1985). 
Transfer to Civil Docket for Jury Deter- 

mination of Paternity. — Resolution by a 
jury of the factual issue of paternity, when a 
presumption of legitimacy is involved, may be 
accomplished by transferring the case to the 
civil issue docket for trial at the next ensuing 
session of the superior court pursuant to G.S. 
1-273 [see now G.S. 1-301.1 et seq.]. Therefore, 
it is not necessary to require that the putative 
father first file a paternity action under G.S. 
49-14 before proceeding under this section to 
have child legitimated. In re Locklear, 314 N.C. 
412, 334 S.E.2d 46 (1985). 
Relationship to Actions for Custody. — 

Father of a child born out of wedlock who 
sought custody of the child under G.S. 50- 
13.1(a) was treated as a third party as he had 
not legitimated the child pursuant to G.S. 49- 
10, 49-12, or 49-12.1 or had his paternity adju- 
dicated under G.S. 49-14. Smith v. Barbour, 154 
N.C. App. 402, 571 S.E.2d 872, 2002 N.C. App. 
LEXIS 1450 (2002), cert. denied, — N.C. —, 599 

S.E.2d 408 (2004). 
Priority over Paternity Action. — When a 

putative father filed both an action for custody 
in the district court, which was converted into a 

paternity action, and a legitimation action in 
the superior court, the legitimation action took 
priority, as legitimation vested greater rights in 
the parent and child than an order adjudicating 
paternity; therefore, the court in which the 
custody action was filed was divested of juris- 
diction. Smith v. Barbour, 154 N.C. App. 402, 
571 S.E.2d 872, 2002 N.C. App. LEXIS 1450 
(2002), cert. denied, — N.C. —, 599 S.E.2d 408 
(2004). 

In a termination of parental rights pro- 
ceeding, because a trial court improperly in- 
terpreted a stipulation regarding legitimacy 
under G.S. 49-10, it erroneously found that the 
four factors in G.S. 7B-1111(a)(5) were satisfied; 
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because there was insufficient evidence on the Cited in Williamson v. Cox, 218 N.C. 177, 10 

elements outside of the stipulation, a reversal S.E.2d 662 (1940); Conley v. Johnson, 24 N.C. 

was required. In re I.S., — N.C. App. —, 611 App. 122, 210 S.E.2d 88 (1974); Smith vy. 

S F.2d 467, 2005 N.C. App. LEXIS 888 (2005). | Bumgarner, 115 N.C. App. 149, 443 S.E.2d 744 

Applied in Gilliard v. Craig, 331 F. Supp. 587 — (1994); In re Baby Girl Dockery, 128 N.C. App. 

(W.D.N.C. 1971), aff’d, 409 U.S. 807, 93S. Ct. 631, 495 S.E.2d 417 (1998); Rosero v. Blake, 357 

39, 34 L. Ed. 2d ee ae rgueenee seme N.C. 193, 581 S.E.2d 41, 2003 N.C. LEXIS 605 
409 U.S. 1119, 93 S. Ct. 892, _ Ed. . 

(1973): Craid v. Gilliard, 409 U.S. 807, 93 S. Ct. ee bree oe eee ra 

39 34 L. Ed. 2d 66 (1972); David v. Ferguson 
é } > N.C. App. 298, 605 S.E.2d 249, 2004 N.C. App. 

153 N.C. App. 482, 571 S.E.2d 230, 2002 N.C. LEXIS 2165 (2004). 

App. LEXIS 1176 (2002). 

§ 49-11. Effects of legitimation. 

The effect of legitimation under G.S. 49-10 shall be to impose upon the father 

and mother all of the lawful parental privileges and rights, as well as all of the 

obligations which parents owe to their lawful issue, and to the same extent as 

‘f said child had been born in wedlock, and to entitle such child by succession, 

‘nheritance or distribution, to take real and personal property by, through, and 

from his or her father and mother as if such child had been born in lawful 

wedlock. In case of death and intestacy, the real and personal estate of such 

child shall descend and be distributed according to the Intestate Succession 

Act as if he had been born in lawful wedlock. (Code, s. 40; Rev., s. 264°C are 

978; 1955, c. 540, s. 2; 1959, c. 879, s. 10; 1963, c. ih ksi) 

CASE NOTES 

Constitutionality. — Sections 29-19, 49-10 sonal estate of his father in the same manner as 

through 49-12 and 49-14 through 49-16, con- if it had been born in lawful wedlock. Love v. 

strued together, do not violate the equal protec- Tove 179N.C. 115, 101s hpo2 Igy 

tion clause of the United States Constitution. Effect of Legitimation on Prior Consent 

Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d to Adoption. — A legitimation proceeding 

TO2 A519). brought under G.S. 49-10 by the putative father 

Purpose of Procedure for Legitimation. of a child born out of wedlock, wherein the child 

— By specifying the manner and time in which _ was declared legitimate, had no effect upon the 

an illegitimate child may establish his pater- prior written consent to adoption given by the 

nity, this State has sought (1) to mitigate the unwed mother under G.S. 48-6. In re Doe, 11 

hardships created by former law (which permit- N.C. App. 560, 181 S.E.2d 760, cert. denied and 

ted illegitimate children to inherit only from appeal dismissed, 279 N.C. 394, 183 S.E.2d 244 

the mother and from each other); (2) to equal- (1971). See G.S. 49-13.1. 

ize, insofar as practical, the inheritance rights Priority over Paternity Action. — When a 

of legitimate and illegitimate children; and (3) putative father filed both an action for custody 

at the same time, to safeguard the just and in the district court, which was converted into a 

orderly disposition of a decedent’s property and paternity action, and a legitimation action in 

the dependability of titles passing under intes- the superior court, the legitimation action took 

tate laws. Mitchell v. Freuler, 297 N.C. 206, 254 _ priority, as legitimation vested greater rights in 

Sib 762 Clo 7o) the parent and child than an order adjudicating 

Legitimated Child May Inherit By, paternity; therefore, the court in which the 

Through and From Parents. — A legiti- custody action was filed was divested of juris- 

mated child shall have the same right toinherit diction. Smith v. Barbour, 154 N.C. App. 402, 

by, through and from his father and mother as 571 S.E.2d 872, 2002 N.C. App. LEXIS 1450 

if such child had been born in lawful wedlock. (2002), cert. denied, — N.C. —, 599 S.E.2d 408 

Greenlee v. Quinn, 255 N.C. 601, 122 S.E.2d = (2004). 

409 (1961). Applied in Jones v. McDowell, 53 N.C. App. 

The plain intent and language of this section 434, 281 Sele2dero2 (loan): 

is that a legitimated child shall inherit his Cited in Settle ex rel. Sullivan v. Beasley, 

father’s real estate and be entitled to the per- 309 N.C. 616, 308 S.E.2d 288 (1983). 

30 



§49-12 ART. 2. LEGITIMATION $49-12 

§ 49-12. Legitimation by subsequent marriage. 

When the mother of any child born out of wedlock and the reputed father of 
such child shall intermarry or shall have intermarried at any time after the 
birth of such child, the child shall, in all respects after such intermarriage be 
deemed and held to be legitimate and the child shall be entitled, by succession, 
inheritance or distribution, to real and personal property by, through, and from 
his father and mother as if such child had been born in lawful wedlock. In case 
of death and intestacy, the real and personal estate of such child shall descend 
and be distributed according to the Intestate Succession Act as if he had been 
born in lawful wedlock. (1917, c. 219, s. 1; C.S., s. 279; 1947, c. 663, s. 2; 1955, 
be OA Ges RIG es te ce El) 

Legal Periodicals. — For survey of 1979 and Who Are Seeking Custody of Their Illegit- 
property law, see 58 N.C.L. Rev. 1509 (1980). imate Child(ren): Rosero v. Blake, 357 N.C. 193 

For casenote: “The Established Standard for (2003),” see 26 N.C. Cent. L.J. 116 (2003). 
Fathers Who Have Acknowledged Paternity 

CASE NOTES 

Constitutionality. — Sections 29-19, 49-10 common law. In re Estate of Wallace, 197 N.C. 

through 49-12 and 49-14 through 49-16, con- 334, 148 S.E. 456 (1929). 
strued together, do not violate the equal protec- Retroactivity of Section. — This section, 
tion clause of the United States Constitution. by its express terms, is retroactive as well as 
Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d prospective in effect. Stewart v. Stewart, 195 

762 (1979). N.C. 476, 142 S.E. 577 (1928); Greenlee v. 
Upon the evidence in the case, andthe theory Quinn, 255 N.C. 601, 122 S.E.2d 409 (1961). 

of the defense, the defendant could not invoke The provisions of this section are retroactive 
the doctrine of vested rights so as to contest the —_ as well as prospective in effect, and a child born 
constitutionality of this section. Bowman v. out of wedlock whose mother married his re- 
Howard, 182 N.C. 662, 110 S.E. 98 (1921). puted father prior to the enactment of the 

Purpose of Procedure for Legitimation. statute is the heir of his parents who die 

— By specifying the manner and time in which subsequent to its enactment. In re Estate of 

an illegitimate child may establish his pater- Wallace, 197 N.C. 334, 148 S.E. 456 (1929). 

nity, this State has sought (1) to mitigate the The legislature has given a new or addi- 

hardships created by former law (which permit- tional meaning to the word “legitimate” as 

ted illegitimate children to inherit only from used in this section. Although this meaning is 

the mother and from each other); (2) to equal- not strictly within its ordinary definition, the 

ize, insofar as practical, the inheritance rights courts will adopt the meaning impressed upon 

of legitimate and illegitimate children; and (3) the word by legislative enactment. Carter v. 

at the same time, to safeguard the just and Carter, 232 N.C. 614, 61 S.E.2d 711 (1950). 

orderly disposition of a decedent’s property and “Reputed Father”. — The word “reputed” 

the dependability of titles passing under intes- means considered, or generally supposed, or 

tate laws. Mitchell v. Freuler, 297 N.C. 206,254 accepted by general or public opinion. Bowman 

Diez 62°CL979). v. Howard, 182 N.C. 662, 110 S.E. 98 (1921). 

Section 49-13 in Pari Materia. — This The use of the word “reputed” rather than 

section and G.S. 49-13 regulate the family “putative” in this section was intended merely 

circle and define the rights and responsibilities to dispense with the absolute proof of paternity, 

of members of the circle, and must be construed so that, if the child is “regarded,” “deemed,” 

in pari materia. Chambers v. Chambers, 43 “considered,” or “held in thought” by the par- 

N.C. App. 361, 258 S.EH.2d 822 (1979). ents themselves as their child, either before or 

Action Under § 49-14 Prohibited When after marriage, it is legitimate. Carter v. 

Child Is Legitimated. — If child is legiti- Carter, 232 N.C. 614, 61 S-H.2d Til (lga0): 

mated by virtue of this section, an action under Chambers v. Chambers, 43 N.C. App. 361, 258 

G.S. 49-14 cannot be maintained, as G.S. 49-14 S.E.2d 822 (1979). 

establishes a means of support for illegitimate DNA sampling results may be used to 

children. Lewis v. Stitt, 86 N.C. App. 103, 356 rebut the presumption that a child born to a 

S.H.2d 398 (1987). married woman is her husband’s child and to 

Strict Construction. — This section is simultaneously offer evidence that a person 

strictly construed as being in derogation of the was “born out of wedlock” within the meaning 
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of this section. Batcheldor v. Boyd, 108 N.C. 

App. 275, 423 S.E.2d 810 (1992), cert. denied, 

333 N.C. 254, 426 S.E.2d 700 (1993). 

Irregularity in divorce proceedings is 

not a ground for declaring children who would 

otherwise be legitimated by a subsequent mar- 

riage illegitimate. Reed v. Blair, 202 N.C. 745, 

164 S.E. 118 (1932). 

Rights and Duties as to Custody and 

Support. — In declaring in this section that 

“the child shall in all respects after such inter- 

marriage be deemed and held to be legitimate,” 

the General Assembly clearly intended that the 

child should be treated as a child born in lawful 

wedlock in determining the rights and duties of 

parent and child as to custody and support. In 

re Doe, 231 N.C. 1, 56 8.H.2d 8 (1949). 

Where the reputed father of a child marries 

the child’s mother after its birth, such child is 

deemed legitimate, just as if it had been born in 

lawful wedlock, and such child is a minor child 

of the marriage within the purview of the 

statute relating to custody and support of chil- 

dren in divorce; thus, the father may be re- 

quired to furnish support for such child upon 

motion made either before or after decree of 

divorce. Carter v. Carter, 232 N.C. 614, 61 

S Bezel 1950)5 

Child Has Same Right to Inherit As If 

Born in Lawful Wedlock. — A legitimated 

child shall have the same right to inherit by, 

through and from his father and mother as if 

such child had been born in lawful wedlock. 

Greenlee v. Quinn, 255 N.C. 601, 122 S.F.2d 

409 (1961). 
Including Right to Inherit from Collat- 

eral Relations. — The legislature intended to 

confer upon the legitimated child the same 

right to inherit from collateral relations as it 

CH. 49. BASTARDY §49-12.1 

would have had if it had been born in lawful 

wedlock. Greenlee v. Quinn, 255 N.C. 601, 122 

S.E.2d 409 (1961). 
As to inheritance from collateral relations 

under former law, see In re Estate of Wallace, 

197 N.C. 334, 148 S.E. 456 (1929). 

Effect of Marriage on Child’s Legitimacy 

under Former Law. — Prior to the passage of 

this section in 1917, marriage of the parents 

did not legitimate the previous offspring. Ashe 

v. Camp Mfg. Co., 154 N.C. 241, 70 S.E. 295 

(1911). 
Prior to the passage of this section, where, by 

the laws of the domicile of the parents at the 

time of the birth of their illegitimate child and 

of their marriage, their marriage legitimated 

him, the legitimacy attached at the time of the 

marriage, he being a minor, and followed him 

wherever he goes. Fowler v. Fowler, 131 N.C. 

169, 42 S.E. 563 (1902). 

Relationship to Actions for Custody. — 

Father of a child born out of wedlock who 

sought custody of the child under G.S. 50- 

13.1(a) was treated as a third party as he had 

not legitimated the child pursuant to G.S. 49- 

10, 49-12, or 49-12.1 or had his paternity adju- 

dicated under G.S. 49-14. Smith v. Barbour, 154 

N.C. App. 402, 571 S.E.2d 872, 2002 N.C. App. 

LEXIS 1450 (2002), cert. denied, — N.C. —, 599 

S.E.2d 408 (2004). 

Applied in Myers v. Myers, 39 N.C. App. 201, 

949 S.E.2d 853 (1978); DOT v. Fuller, 76 N.C. 

App. 138, 332 S.E.2d 87 (1985); Batcheldor v. 

Boyd, 119 N.C. App. 204, 458 S.E.2d 1 (1995). 

Cited in Williamson v. Cox, 218 N.C. 177, 10 

S F.2d 662 (1940); Herndon v. Robinson, 57 

N.C. App. 318, 291 S.E.2d 305 (1982); Rosero v. 

Blake, 357 N.C. 193, 581 S.E.2d 41, 2003 N.C. 

LEXIS 605 (2003), cert. denied, 540 U.S. 1177, 

124 S. Ct. 1407, 158 L. Ed. 2d 78 (2004). 

§ 49-12.1. Legitimation when mother married. 

(a) The putative father of a child born to a mother who is married to another 

man may file a special proceeding to legitimate the child. The procedures shall 

be the same as those specified by G.S. 49-10, except that the spouse of the 

mother of the child shall be a necessary party to the proceeding and shall be 

properly served. A guardian ad litem shall be appointed to represent the child 

if the child is a minor. 

(b) The presumption of legitimacy can be overcome by clear and convincing 

evidence. 
(c) The parties may enter a consent order with the approval of the clerk of 

superior court. The order entered by the clerk shall find the facts and declare 

the proper person the father of the child and may change the surname of the 

child. 
(d) The effect of legitimation under this section shall be the same as 

provided by G.S. 49-11. 
(e) A certified copy of the order of legitimation under this section shall be 

sent by the clerk of superior court under his official seal to the State Registrar 

of Vital Statistics who shall make a new birth certificate bearing the full name 

of the father of the child and, if ordered by the clerk, changing the surname of 
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the child. (1991, c. 667, s. 2; 1991 (Reg. Sess., 1992), c. 1030, s. 15; 1997-433, s. 
ALQs A998217."s. 12) 

Legal Periodicals. — For casenote: “The Custody of Their Illegitimate Child(ren): 
Established Standard for Fathers Who Have’ Rosero v. Blake, 357 N.C. 193 (2003),” see 26 

Acknowledged Paternity and Who Are Seeking N.C. Cent. L.J. 116 (20038). 

CASE NOTES 

Marital Presumption Rebuttable. — In sought custody of the child under G.S. 50- 
the context of a custody dispute between the 13.1(a) was treated as a third party as he had 
mother and her husband or former spouse, not legitimated the child pursuant to G.S. 49- 
concerning a child born during their lawful 10, 49-12, or 49-12.1 or had his paternity adju- 
marriage, the marital presumption is rebutta- dicated under G.S. 49-14. Smith v. Barbour, 154 
ble only upon a showing that another man has_ N.C. App. 402, 571 S.E.2d 872, 2002 N.C. App. 
formally acknowledged paternity, or has been LEXIS 1450 (2002), cert. denied, — N.C. —, 599 

adjudicated to be the father of the child. Jones 8.E.2d 408 (2004). 
v. Patience, 121 N.C. App. 434, 466 S.E.2d 720 Cited in Rosero v. Blake, 357 N.C. 193, 581 

1996), S.E.2d 41, 2003 N.C. LEXIS 605 (2003), cert. 

Relationship to Actions for Custody. — denied, 540 U.S. 1177, 124 S. Ct. 1407, 158 L. 

Father of a child born out of wedlock who Ed. 2d 78 (2004). 

§ 49-13. New birth certificate on legitimation. 

A certified copy of the order of legitimation when issued under the provisions 

of G.S. 49-10 shall be sent by the clerk of the superior court under his official 

seal to the State Registrar of Vital Statistics who shall then make the new 

birth certificate bearing the full name of the father, and change the surname of 

the child so that it will be the same as the surname of the father. 
When a child is legitimated under the provisions of G.S. 49-12, the State 

Registrar of Vital Statistics shall make a new birth certificate bearing the full 

name of the father upon presentation of a certified copy of the certificate of 

marriage of the father and mother and change the surname of the child so that 

it will be the same as the surname of the father. (1947, c. 6638, s. 3; 1955, c. 951, 

Sad) 

Cross References. — As to new birth certif- Legal Periodicals. — For article, ““We Are 

icate, see also G.S. 49-12.1.As to amendment of Family’: Valuing Associationalism in Disputes 

birth certificates by State Registrar on proof of | Over Children’s Surnames,” see 75 N.C.L. Rev. 

marriage of unwed parents, see G.S. 130A-118. 1625 (1997). 

CASE NOTES 

The name change requirement of this of law. Jones v. McDowell, 53 N.C. App. 434, 281 

section is invalid. Jones v. McDowell, 53.N.C. S.E.2d 192 (1981). 

App. 434, 281 S.H.2d 192 (1981). Section 49-12 in Pari Materia. — Section 

The valid purpose served by G.S. 49-10 and 49-12 and this section regulate the family circle 

this section of establishing the filial relation- and define the rights and responsibilities of 

ship between illegitimate children and their members of the circle, and must be construed in 

fathers is not enhanced, advanced or served in pari materia. Chambers v. Chambers, 43 N.C. 

any useful or justifiable way by the additional App. 361, 258 Sue 2deS22401 979): 

requirement that the child’s surname be Defendant Estopped from Collateral At- 

changed to that of the father; such a require- tack on Own Admission of Paternity. — 

ment denies the mother of an illegitimate child Despite the fact that defendant-husband ap- 

the equal protection of the laws, and because it | parently made a false affidavit of paternity in 

requires arbitrary action on the part of an obtaining a new birth certificate for the child 

agency of the State, it denies such mothers a under this section, he was estopped from collat- 

protected liberty interest without due process _ erally attacking his admission of paternity in a 
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later proceeding for support. Chambers _v. Cited in Lewis v. Stitt, 86 N.C. App. 103, 356 

Chambers, 43 N.C. App. 361, 258 S.E.2d 822 S_E.2d 398 (1987); Smith v. Barbour, 154 N.C. 

(O79): App. 402, 571 S.E.2d 872, 2002 N.C. App. 

Applied in Myers v. Myers, 39 N.C. App. 901, LEXIS 1450(2002), cert. denied, — N.C. —— 099 

249 Sl. 20-853 (1978). S.E.2d 408 (2004). 

§ 49-13.1: Repealed by Session Laws 2004-203, s. 3, effective August 17S 

2004. 

ARTICLE 3. 

Civil Actions Regarding Illegitimate Children. 

§ 49-14. Civil action to establish paternity. 

(a) The paternity of a child born out of wedlock may be established by civil 

action at any time prior to such child’s eighteenth birthday. A copy of a 

certificate of birth of the child shall be attached to the complaint. The 

establishment of paternity shall not have the effect of legitimation. The social 

security numbers, if known, of the minor child's parents shall be placed in the 

record of the proceeding. 
(b) Proof of paternity pursuant to this section shall be by clear, cogent, and 

convincing evidence. 
(c) No such action shall be commenced nor judgment entered after the death 

of the putative father, unless the action is commenced either: 

(1) Prior to the death of the putative father; 

(2) Within one year after the date of death of the putative father, if a 

proceeding for administration of the estate of the putative father has 

not been commenced within one year of his death; or 

(3) Within the period specified in G.S. 28A-19-3(a) for presentation of 

claims against an estate, if a proceeding for administration of the 

estate of the putative father has been commenced within one year of 

his death. 
Any judgment under this subsection establishing a decedent to be the father of 

a child shall be entered nunc pro tunc to the day preceding the date of death 

of the father. 
(d) Ifthe action to establish paternity is brought more than three years after 

birth of a child or is brought after the death of the putative father, paternity 

shall not be established in a contested case without evidence from a blood or 

genetic marker test. 
(e) Either party to an action to establish paternity may request that the case 

be tried at the first session of the court after the case is docketed, but the 

presiding judge, in his discretion, may first try any pending case in which the 

rights of the parties or the public demand it. 

(f) When a determination of paternity is pending in a IV-D case, the court 

shall enter a temporary order for child support upon motion and showing of 

clear, cogent, and convincing evidence of paternity. For purposes of this 

subsection, the results of blood or genetic tests shall constitute clear, cogent, 

and convincing evidence of paternity if the tests show that the probability of 

the alleged parent’s parentage is ninety-seven percent (97%) or higher. If 

paternity is not thereafter established, then the putative father shall be 

reimbursed the full amount of temporary support paid under the order. 

(g) Invoices for services rendered for pregnancy, childbirth, and blood or 

genetic testing are admissible as evidence without requiring third party 

foundation testimony and shall constitute prima facie evidence of the amounts 
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incurred for the services or for testing on behalf of the child. (1967, c. 993, s. 1; 
1973") 1062) s. 3° 1977, ¢. 83; Ss. 2; 1981, & 599, s. 14; 1985'c. 208,'ss- 1, 2; 1993, 
c. 333, s. 3; 1995, c. 424, ss. 1, 2; 1997-154, s. 1; 1997-483, ss. 4.2, 4.10; 1998-17, 
s. 1; 2005-389, s. 3.) 

Effect of Amendments. — Session Laws 
2005-389, s. 3, effective December 13, 2005, 

deleted “certified” preceding “copy of a certifi- 
cate” in the second sentence of subsection (a). 
Legal Periodicals. — For survey of 1979 

family law, see 58 N.C.L. Rev. 1471 (1980). 
For note on constitutional law and an illegit- 

imate child’s paternal inheritance rights, see 16 
Wake Forest L. Rev. 205 (1980). 

For survey of 1980 family law, see 59 N.C.L. 
Rev. 1194 (1981). 

For note on a default not constituting an 
admission of facts for purposes of summary 

judgment, see 17 Wake Forest L. Rev. 49 (1981). 
For survey of 1981 family law, see 60 N.C.L. 

Rey. 1879 (1982). 
For survey of constitutional law in 1982, see 

61 N.C.L. Rev. 1052 (1983). 
For 1984 survey, “Intestate Succession of 

Illegitimate Children in North Carolina,” see 63 
N.C.L. Rev. 1274 (1985). 

For casenote: “The Established Standard for 
Fathers Who Have Acknowledged Paternity 
and Who Are Seeking Custody of Their Hlegit- 
imate Child(ren): Rosero v. Blake, 357 N.C. 193 

(2003),” see 26 N.C. Cent. L.J. 116 (2003). 

CASE NOTES 

Editor’s Note. — Some of the cases anno- 
tated below were decided prior to the 1993 
amendment to G.S. 49-14, which, inter alia, 

changed the evidentiary standard from beyond 
a reasonable doubt to clear, cogent and convinc- 
ing evidence. 

Constitutionality. — Sections 29-19, 49-10 
through 49-12 and 49-14 through 49-16, con- 
strued together, do not violate the equal protec- 
tion clause of the United States Constitution. 
Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d 

FOL" 1979). 
The statutory scheme established by G.S. 

29-19 and G.S. 49-14 through 49-16 does not 
discriminate against illegitimate children in 
such a manner as to violate the equal protec- 
tion clause of U.S. Const., Amend. XIV. Outlaw 
v. Planters Nat] Bank & Trust Co., 41 N.C. 

App. 571, 255 S.E.2d 189 (1979). 
For case holding the former statute of limi- 

tations under this section unconstitutional, see 
County of Lenoir ex rel. Cogdell v. Johnson, 46 
N.C. App. 182, 264 S.E.2d 816 (1980). 
Purpose. — The legislature, by enacting this 

section, intended to establish a means of sup- 
port for illegitimate children. Wright v. Gann, 
27-N.C. App. 45, 217 S.E.2d 761, cert. denied, 

288 N.C. 5138, 219 S.E.2d 348 (1975). 
By specifying the manner and time in which 

an illegitimate child may establish his pater- 
nity, this State has sought (1) to mitigate the 
hardships created by former law (which permit- 
ted illegitimate children to inherit only from 
the mother and from each other); (2) to equal- 
ize, insofar as practical, the inheritance rights 
of legitimate and illegitimate children; and (3) 
at the same time, to safeguard the just and 
orderly disposition of a decedent’s property and 
the dependability of titles passing under intes- 
tate laws. Mitchell v. Freuler, 297 N.C. 206, 254 

Bib 2de7621( 1979). 

30 

The purposes of this Article are to enable an 
illegitimate child to receive support from its 
biological father and to prevent it from becom- 
ing a public charge. County of Lenoir ex rel. 
Cogdell v. Johnson, 46 N.C. App. 182, 264 

S.E.2d 816 (1980). 
The purpose of an action under this section is 

to establish the identity of the biological father 
of an illegitimate child so that the child’s right 
to support may be enforced and the child will 
not become a public charge. Smith v. Price, 74 
N.C. App. 413, 328 S.E.2d 811 (1985), aff’d in 
part and rev’d in part, 315 N.C. 523, 340 S.H.2d 
408 (1986); Smith v. Bumgarner, 115 N.C. App. 

149, 443 S.E.2d 744 (1994). 
The legislative purpose underlying this sec- 

tion’s paternity actions is to provide the basis or 
means of establishing the identity of the puta- 
tive father in order to allow the courts to 
impose an obligation of support. Becton v. 
George, 90 N.C. App. 607, 369 S.E.2d 366 

(1988). 
Statute Inoperative After Death of Fa- 

ther. — Both the North Carolina legitimation 
and paternity statutes are inoperative after the 
death of the father. Tucker v. City of Clinton, 
120 N.C. App. 776, 463 S.E.2d 806 (1995). 
There are several ways to legitimate 

children in North Carolina: 1) verified petition 
filed with the superior court by the putative 
father, 2) subsequent marriage of the parents, 
or 3) civil action to establish paternity. Helms v. 

Young-Woodard, 104 N.C. App. 746, 411 S.E.2d 

184 (1991), cert. denied, 331 N.C. 117, 414 

Sd 756, 5061W.S..:629, 1laiSeCt, 917 latte 

Ed. 2d 53 (1992). 
Section 49-2 Compared. — The issue of 

paternity is the entire thrust of the civil action 
under this section, whereas the focus of the 
crime punishable by G.S. 49-2 is the willful 
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failure to pay support for an illegitimate child, 

not paternity, because that section does not 

make the mere begetting of a child a crime. 

Stephens v. Worley, 51 N.C. App. Doo wank 

S.he2d Sl 19381): 
This section and §§ 49-15 and 49-16 ab- 

rogate the common law. Conley v. Johnson, 

94 N.C. App. 122, 210 S.E.2d 88 (1974). 

Applicability of § 50-13.6. — Section 50- 

13.6 does not apply to civil actions to establish 

paternity under this section, but would autho- 

rize an award of reasonable attorney fees for 

custody and support actions involving an ille- 

gitimate child whose paternity had been deter- 

mined. Smith v. Price, 74 N.C. App. 413, 328 

S E.2d 811 (1985), aff'd in part and rev'd in 

part, 315 N.C. 523, 340 S.E.2d 408 (1986). 

Effect of Acknowledgment of Paternity 

Under G.S. 110-132. — There are significant 

differences between an acknowledgment of pa- 

ternity under G.S. 110-132 in an agreement to 

provide child support and the procedures gov- 

erning the legitimation of a child; where father 

had not taken any steps to legitimate the child, 

by statute or judicial determination, his execu- 

tion of an acknowledgment of paternity under 

G.S. 110-132 did not erase the common law 

presumption in favor of mother’s custody. 

Rosero v. Blake, 150 N.C. App. 250, 563 S.E.2d 

948, 2002 N.C. App. LEXIS 509 (2002), cert. 

granted, 356 N.C. 166, 568 S.E.2d 610 (2002). 

Action Under This Section Prohibited 

When Child Is Legitimated. — If child is 

legitimated by virtue of G.S. 49-12, an action 

under this section cannot be maintained, as 

this section establishes a means of support for 

illegitimate children. Lewis v. Stitt, 86 N.C. 

App. 103, 356 S.E.2d 398 (1987). 

“Out of wedlock” refers to the status of 

the child and not to the status of the mother. 

Wright v. Gann, 27 N.C. App. 45, 217 S.E.2d 

761, cert. denied, 288 N.C. 518, 219 S.H.2d 348 

Glove: 
This section is applicable to all illegiti- 

mate children, and therefore does not pre- 

clude an illegitimate child of a married woman 

from instituting a suit for support. Wright v. 

Gann 27, NICs App: 45, 217 SB 2de7Giyacert: 

denied, 288 N.C. 513, 219 S.E.2d 348 (1975). 

Enforcement of Child’s Right to Sup- 

port. — The illegitimate child has no statutory 

right to parental support through criminal pro- 

ceedings; rather, such child’s right to parental 

support is enforced by an action under this 

section and G.S. 49-15, which impose a support 

obligation on persons determined to be the 
parents of an illegitimate child. The function of 
a criminal prosecution of a parent who willfully 
fails to support his illegitimate child is not to 
compensate the illegitimate child, but to pro- 
mote society’s interest in preventing the par- 
ents of children from willfully leaving those 
children without parental support. State v. 
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Beasley, 57 N.C. App. 208, 290 SiEe2d') 730; 

appeal dismissed and cert. denied, 306 N.C. 

559, 294 S.E.2d 225 (1982). 

Only Designated Persons Have Stand- 

ing. — If the North Carolina Legislature 

wanted others to have the capacity to be parties 

in a GS. 49-14 paternity it could have also 

designated those others, but it did not when it 

consciously changed the existing common law. 

Stockton v. Estate of Thompson, 165 N.C. App. 

899, 600 S.E.2d 13, 2004 N.C. App. LEXIS 1515 

(2004). 
Only Parent Who Has Custody of Child 

May Bring Action for Support. — Although 

plaintiff alleged that he was the father of the 

child, he did not allege that he had custody, 

therefore under the provisions of G.S. 50-13.4, 

only a parent who has custody of a minor child 

may bring an action for its support. Becton v. 

George, 90 N.C. App. 607, 369 S.E.2d 366 

(1988): 
Siblings Do Not Have Standing. — Trial 

court properly disallowed intervention by 

child’s two siblings in mother’s paternity action 

against putative father’s estate; in G.S. 49-16, 

the designation of who had standing to partic- 

ipate in a G.S. 49-14 paternity proceeding was 

intended to be construed as written. Stockton v. 

Estate of Thompson, 165 N.C. App. 899, 600 

S.E.2d 13, 2004 N.C. App. LEXIS 1515 (2004). 

A paternity suit under this section is a 

civil action, even though the “beyond a rea- 

sonable doubt” standard is employed. County of 

Lenoir ex rel. Dudley v. Dawson, 60 N.C. App. 

122, 298 S.E.2d 418 (1982). 

Actions to enforce the child’s right to support 

under this section and G.S. 49-15 are civil 

actions. State v. Beasley, 57 N.C. App. 208, 290 

S.E.2d 730, appeal dismissed and cert. denied, 

306 N.C. 559, 294 S.E.2d 225 (1982). 

A suit brought for the sole purpose of estab- 

lishing paternity pursuant to this section is not 

a criminal prosecution and cannot be consid- 

ered criminal in nature simply because plaintiff 

must meet a higher burden of proof and estab- 

lish such paternity beyond a reasonable doubt. 

Bell v. Martin, 299 N.C. 715, 264 S.E.2d 101 

(1980). 
And Confers No Per Se Right to Counsel. 

— The mere begetting of a child, standing 

alone, is not a crime in this state. It is true that 

a related threat of actual imprisonment, based 

partially upon a prior determination of pater- 

nity, may arise in subsequent criminal or civil 

enforcement proceedings if such becomes nec- 

essary to secure a defendant-father’s support 

obligation to his child. However, it is plain that 

this uncertain “web of possibilities” concerning 

future sanctions or ramifications does not con- 

stitute an immediate threat of imprisonment in 

the initial civil paternity action itself, espe- 

cially since the defendant may, in fact, prevail 

on the critical issue of fatherhood. Thus, there 
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is no per se constitutional right to appointed 
counsel for an indigent defendant in a civil 
paternity suit under this section, by whomever 
instituted, because the necessary menace to 
personal liberty is clearly absent at that legal 
stage. Wake County ex rel. Carrington v. 
Towmnes,| 306 .N-G. 333, 293: 5. Hi2d/95) (1982): 
cert. denied, 459 U.S. 1113, 103 S. Ct. 745, 74.L. 

Ed. 2d 965 (1983). 
Since Only One Issue Is Presented. — 

Representation by legal counsel is not invari- 
ably an essential component of fairness in all 
child support enforcement proceedings. There 
is but one factual issue in a paternity action, 
i.e., whether the defendant is the father of the 
child, and practically speaking, this is not an 
especially complex matter. The crux of most 
cases is credibility: simply deciding whom to 
believe. Wake County ex rel. Carrington v. 
Townes, 306 N.C. 333, 293 S.B.2d 95 (1982), 
cert. denied, 459 U.S. 1118, 103 S. Ct. 745, 74 L. 
Ed. 2d 965 (1983). 

But Absent Counsel, Indigent May Not 
Later Be Incarcerated to Enforce Support 
Order. — An indigent person cannot be sent to 
jail in any later proceeding to enforce a child 
support order, unless he had the benefit of legal 
assistance and advocacy at the proceeding in 
which paternity was determined. Wake County 
ex rel. Carrington v. Townes, 306 N.C. 333, 293 

S.E.2d 95 (1982), cert. denied, 459 U.S. 1113, 
103 S. Ct. 745, 74 L. Ed. 2d 965 (1983). 
Failure to Join Child Does Not Require 

Dismissal. — In a civil action to establish 
paternity of an alleged illegitimate child the 
failure to properly join that child does not 
justify dismissal of the action. Smith v. 
Bumgarner, 115 N.C. App. 149, 443 $.E.2d 744 

(1994). 
If the legislature had intended to require the 

child to be joined as a necessary party in an 
action under G.S. 49-14, then it would have 
specifically stated such, as it did in G.S. 49-10. 
Smith v. Bumgarner, 115 N.C. App. 149, 443 
S.E.2d 744 (1994). 

Trial Judge to Determine Necessity for 
Appointed Counsel. — The trial judge shall 
determine, in the first instance, what true 
fairness requires, in light of all of the circum- 
stances, when an indigent makes a motion for 
the appointment of counsel in a civil paternity 
suit. The trial court should proceed with an 
evaluation of the vital interests at stake on 
both sides and a determination of the degree of 
actual complexity involved in the given case 
and the corresponding nature of defendant’s 
peculiar problems, if any, in presenting his own 
defense without appointed legal assistance. 
The judge must then weigh the foregoing fac- 
tors against the overall and strong presump- 
tion that the defendant is not entitled to the 
appointment of counsel in a proceeding which 
does not present an immediate threat to per- 
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sonal liberty. Wake County ex rel. Carrington v. 
Townes, 306 N.C. 333, 293 S.H.2d 95 (1982), 
cert. denied, 459 U.S. 1118, 103 S. Ct. 745, 74 L. 
Ed. 2d 965 (1983). 

Effect of Criminal Proceedings Under 
§ 49-2 upon Proceedings under This Sec- 
tion. — Since the parties to a previous criminal 
proceeding under G.S. 49-2 and civil proceed- 
ings under this section were not the same, and 
the State and the present plaintiff were not in 
privity, the defendant was not estopped in the 
civil action to deny paternity. Tidwell v. Booker, 
290 IN:C.. 98, 225°S.)20)816' (1976): 
A judgment of acquittal in a criminal prose- 

cution under G.S. 49-2 for willful failure to 
support two illegitimate children was not res 
judicata in a county’s civil action under this 
section to establish defendant’s paternity of the 
two children, where the criminal judgment 
merely stated that defendant was found not 
guilty, and did not disclose whether an acquit- 
tal was entered because the judge found that 
defendant was not the father of the children or 
because he did not believe that defendant had 
willfully failed to provide for their reasonable 
support, as there was thus no showing on the 
record that the issue of paternity had been 
previously adjudicated in defendant’s favor. 
Stephens v. Worley, 51 N.C. App. 553, 277 
S.E.2d 81 (1981). 
Where a criminal action has been dismissed 

on grounds that the statute of limitations has 
run, and there is an identity of interest between 
the plaintiffs in the criminal and civil actions so 
that the parties are in privity, plaintiffs in the 
civil action are estopped by the judgment in the 
criminal action, even where the law has 

changed since the criminal action so as to allow 
proof of paternity by blood test. Settle ex rel. 
Sullivan v. Beasley, 59 N.C. App. 735, 298 
S.E.2d 62 (1982), rev’d on other grounds, 309 

N.C. 616, 308 S.E.2d 288 (1983). 
General verdict of not guilty, upon charges of 

willful neglect and refusal to provide adequate 
support of an illegitimate child, did not operate 
as res judicata on the issue of paternity in 
subsequent action to establish paternity and 
require support of an illegitimate child. Samp- 
son County ex rel. Child Support Enforcement 
Agency ex rel. McPherson v. Stevens, 91 N.C. 
App. 524, 372 S.E.2d 340 (1988). 

Effect of Prior Determination in Action 
by County to Recover Support from Fa- 
ther. — Child’s interests in having his pater- 
nity determined were not so identified with a 
county’s interest in a prior action to recover 

from the father amounts paid by the county for 
child support that they were determinable in 
that action. The interest of the county, the real 
party in interest in the prior suit, was solely 
economic, as it was only interested in requiring 
the responsible parent to support the child and 
to recoup the amounts that it had paid for such 
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support. The child, on the other hand, had more 

at stake in the later suit seeking support from 

his father, as the paternity adjudication would 

dramatically affect his personal interests. Set- 

tle ex rel. Sullivan v. Beasley, 309 N.C. 616, 308 

S.E.2d 288 (1983). 
No Certified Copies of Birth Certificates 

Attached to Petition. — In action under 

Uniform Reciprocal Enforcement of Support 

Act, where the record disclosed that no certified 

copies of the birth certificates of the alleged 

children-obligees were attached to plaintiffs’ 

petition, court was without subject matter ju- 

risdiction to adjudicate defendant’s paternity. 

Reynolds v. Motley, 96 N.C. App. 299, 385 

S.E.2d 548 (1989), (decided under prior law). 

In actions under this section, the jury 

decides only the factual issue of paternity, 

and the court decides what payments should be 

awarded for the support of the child. Searcy v. 

Justice, 20N Cy “App, 559782028 sd a14 

(1974). 
Claim of Being Tricked into Fathering 

Child Not Appropriate as Defense. — Argu- 

ment of defendant in paternity proceeding in 

which he counterclaimed against plaintiff for 

fraud that he was tricked into fathering a child 

and should not bear the financial responsibility 

for it was not appropriate in a civil action to 
establish paternity, either as a defense or a 
counterclaim. Smith v. Price, 74 N.C. App. 413, 
328 S.E.2d 811 (1985), aff'd in part and rev'd in 
part, 315 N.C. 523, 340 S.E.2d 408 (1986). 

Clear, Cogent & Convincing Standard. 
— The plaintiff’s testimony at trial that she 
had sexual contact with no man other than 
defendant either in 1990 or 1991, expert testi- 
mony regarding the likelihood of conception 
given the number of sexual encounters between 
the two, and exhibits indicating that the child 
bears a strong resemblance to the defendant 
were sufficient to support the trial court’s con- 
clusion that defendant was the child’s biological 
parent. Brown v. Smith, 137 N.C. App. 160, 526 
S.E.2d 686, 2000 N.C. App. LEXIS 253 (2000). 

In a paternity action under this section, 
plaintiff must prove beyond a reasonable doubt 
that defendant is the father of the child whose 
paternity is in issue. Thus, in a paternity case, 

in order to affirm a JNOV, the court must 
conclude as a matter of law that the jury could 
have had no reasonable doubt that defendant 
was the biological father of plaintiff’s son. 
Smith v. Price, 74 N.C. 418, 340 S.E.2d 408 

(1986). 
Testimony by Expert Concerning Pater- 

nity. — Although it may be proper for a quali- 
fied physician to testify concerning the result of 
a defendant’s blood test and concerning the use 
and application of the paternity index, it is not 
proper to allow the expert to state his opinion 

concerning paternity, as such an opinion is of no 
assistance to the trier of fact. The jury is 
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equally capable of weighing the genetic factors 

along with the nongenetic circumstances to 

determine the ultimate probability of paternity. 

Lombroia v. Peek, 107 N.C. App. 745, 421 

S:E.2d 784 (1992). 
Assertion by Court as to Paternity of 

Child Held Prejudicial Error. — In flatly 

asserting that the person who had had inter- 

course with plaintiff 10 lunar months before 

the birth of her child would be the father of her 

child, the court ignored the possibility of a 

premature birth or an unusually long preg- 

nancy, and thus committed prejudicial error. 

Searcy v. Justice, 20 N.C. App. 559, 202 S.E.2d 

314 (1974). 
Visitation Rights of Father. — The princi- 

ple that the father of an illegitimate child is not 

entitled to visitation privileges absent consent 

of the mother has been abrogated by statutes as 

well as case law. Conley v. Johnson, 24 N.C. 

App. 122, 210 S.E.2d 88 (1974), (decided under 

prior law). 
Transfer to Civil Docket for Jury Deter- 

mination of Paternity. — Resolution by a 

jury of the factual issue of paternity, when a 

presumption of legitimacy is involved, may be 

accomplished by transferring the case to the 

civil issue docket for trial at the next ensuing 

session of the superior court pursuant to G.S. 

1-273 [see now G.S. 1-301.1 et seq.]. Therefore, 

it is not necessary to require that the putative 

father first file a paternity action under this 
section before proceeding under G.S. 49-10 to 
have child legitimated. In re Locklear ex rel. 
Jones, 314 N.C. 412, 334 S.E.2d 46 (1985), 
(decided under prior law). 
DNA or Gene Testing. — Trial court erred 

in ordering DNA or gene testing subsequent to 
an adjudication of paternity. State ex rel. Hill v. 
Manning, 110 N.C. App. 770, 431 S.E.2d 207 

(1993). 
Relationship to Actions for Custody. — 

Father of a child born out of wedlock who 
sought custody of the child under G.S. 50- 
13.1(a) was treated as a third party as he had 
not legitimated the child pursuant to G.S. 49- 
10, 49-12, or 49-12.1 or had his paternity adju- 
dicated under G.S. 49-14. Smith v. Barbour, 154 
N.C. App. 402, 571 S.H.2d 872, 2002 N.C. App. 
LEXIS 1450 (2002), cert. denied, — N.C. —, 599 

S.E.2d 408 (2004). 
Priority of Legitimation Action over Pa- 

ternity Action. — When a putative father filed 
both an action for custody in the district court, 
which was converted into a paternity action, 
and a legitimation action in the superior court, 
the legitimation action took priority, as legiti- 
mation vested greater rights in the parent and 
child than an order adjudicating paternity; 
therefore, the court in which the custody action 
was filed was divested of jurisdiction. Smith v. 
Barbour, 154 N.C. App. 402, 571 S.H.2d 872, 
2002 N.C. App. LEXIS 1450 (2002); cert.-de= 
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nied, NC. —, 599 S.E.2d 408 (2004). (1984); In re Locklear ex rel. Jones, 66 N.C. 

Applied in In re Ballard, 311 N.C. 708, 319 App. 722, 311 S.E.2d 691 (1984); Belfield v. 
S.E.2d 227 (1984); Wake County ex rel. Den- Weyerhaeuser Co., 77 N.C. App. 332, 335 
ning v. Ferrell, 71 N.C. App. 185, 321 S.E.2d 6 B.2d 44 (1985); State ex rel. Pender County 

913 (1984). Child Support Enforcement Agency ex rel. 
Cited in Durham County Dep't of Social (Cyews y. Parker, 82 N.C. App. 419, 346 S.E.2d 

Servs. v. Williams, 52 N.C. App. 112, 2775.E.2d 979 (1986); Rosero v. Blake, 357 N.C. 193, 581 

Enforcement Agency ex rel. Nations v. Gentry, : 
63 N.C. App. 432, 305 S.E.2d 207 (1983); State ssh mas ne pO ee cca ie, 
v. Caudill, 68 N.C. App. 268, 314 S.E.2d 592 

§ 49-15. Custody and support of illegitimate children 
when paternity established. 

Upon and after the establishment of paternity of an illegitimate child 
pursuant to G.S. 49-14, the rights, duties, and obligations of the mother and 
the father so established, with regard to support and custody of the child, shall 
be the same, and may be determined and enforced in the same manner, as if 
the child were the legitimate child of such father and mother. When paternity 
has been established, the father becomes responsible for medical expenses 
incident to the pregnancy and the birth of the child. (1967, c. 993, s. 1.) 

Legal Periodicals. — For survey of 1979 Child,” see 18 N.C. Cent. L.J. 18 (1989). 
family law, see 58 N.C.L. Rev. 1471 (1980). For casenote: “The Established Standard for 

For survey of 1980 family law, see 59 N.C.L. Fathers Who Have Acknowledged Paternity 
Rev. 1194 (1981). and Who Are Seeking Custody of Their L[legit- 

For survey of constitutional law in 1982, see imate Child(ren): Rosero v. Blake, 357 N.C. 193 
61 N.C.L. Rev. 1052 (1983). (2003),” see 26 N.C. Cent. L.J. 116 (2003). 

For article, “Custody of the [legitimate 

CASE NOTES 

Constitutionality. — Sections 29-19, 49-10 This section and §§ 49-14 and 49-16 ab- 
through 49-12 and 49-14 through 49-16, con- rogate the common law. Conley v. Johnson, 
strued together, do not violate the equal protec- 24 N.C. App. 122, 210 S.E.2d 88 (1974). 
tion clause of the United States Constitution. Effect of Acknowledgment of Paternity 
Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d Under G.S. 110-132. — There are significant 

762 (1979). differences between an acknowledgment of pa- 
The statutory scheme established by G.S. _ ternity under G.S. 110-132 in an agreement to 

29-19 and G.S. 49-14 through 49-16 does not provide child support and the procedures gov- 
discriminate against illegitimate children in  erning the legitimation of a child; where father 
such a manner as to violate the equal protec- had not taken any steps to legitimate the child, 
tion clause of U.S. Const., Amend. XIV. Outlaw by statute or judicial determination, his execu- 
v. Planters Nat'l Bank & Trust Co., 41 N.C. tion of an acknowledgment of paternity under 
AD ORO acoouS... 205 L89 1979), G.S. 110-132 did not erase the common law 

Purpose of Procedure for Legitimation. presumption in favor of mother’s custody. 
— By specifying the manner and time in which _ Rosero vy. Blake, 150 N.C. App. 250, 563 S.E.2d 
an illegitimate child may establish his pater- 248, 2002 N.C. App. LEXIS 509 (2002), cert. 
nity, this State has sought (1) to mitigate the granted, 356 N.C. 166, 568 S.E.2d 610 (2002). 
hardships created by former law (which permit- Priority of Legitimation Action over Pa- 
ted illegitimate children to inherit only from ternity Action. — When a putative father filed 
the mother and from each other); (2) to equal- both an action for custody in the district court, 

ize, insofar as practical, the inheritance rights which was converted into a paternity action, 

of legitimate and illegitimate children; and (3) and a legitimation action in the superior court, 
at the same time, to safeguard the just and the legitimation action took priority, as legiti- 
orderly disposition of a decedent’s property and mation vested greater rights in the parent and 
the dependability of titles passing under intes- child than an order adjudicating paternity; 
tate laws. Mitchell v. Freuler, 297 N.C. 206,254 therefore, the court in which the custody action 

».H.2d) 762 (1979): was filed was divested of jurisdiction. Smith v. 
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Barbour, 154 N.C. App. 402, 571 S. Ei2desi2; 

9002 N.C. App. LEXIS 1450 (2002), cert. de- 

nied, = N.Cre=, 599°S.Hi2zd 406 (2004). 

How Rights Determined and Enforced. 

__ This section contemplates that parents’ 

rights may be determined and enforced in an 

action brought pursuant to G.S. 49-14, and does 

not contemplate the bringing of a separate 

action for that purpose pursuant to G.S. 50-13.1 

et seq., which relates to the custody and sup- 

port of legitimate children. Tidwell v. Booker, 

290 N.C. 98, 225 S.E.2d 816 (1976). 

Child’s Welfare Is Primary Consider- 

ation. — Once paternity is established, the 

proper custody and amount of support are de- 

termined in the same manner as for a legiti- 

mate child. In making this determination, the 

court has considerable discretion, but the wel- 

fare of the child is the primary consideration. 

To determine the rights of an illegitimate child 

any differently would violate the illegitimate 

child’s constitutional right to equal protection 

of the law. Smith v. Price, 74 N.C. App. 418, 328 

S B2d 811 (1985), aff'd in part and rev’d in 

part, 315 N.C. 523, 340 S.E.2d 408 (1986). 

The illegitimate child has no statutory 

right to parental support through crimi- 

nal proceedings; rather, such child’s right to 

parental support is enforced by an action under 

this section and G.S. 49-14, which impose a 

support obligation on persons determined to be 

the parents of an illegitimate child. The func- 

tion of a criminal prosecution of a parent who 

willfully fails to support his illegitimate child is 

not to compensate the illegitimate child, but to 

promote society's interest in preventing the 

parents of children from willfully leaving those 

children without parental support. State v. 

Beasley, 57 N.C. App. 208, 290 S.E.2d 730, 

appeal dismissed and cert. denied, 306 N.C. 

559, 294 S.E.2d 225 (1982). 

Actions to enforce the child’s right to 

support under this section and § 49-14 are 

civil actions. State v. Beasley, 57 N.C. App. 

208, 290 S.E.2d 730, appeal dismissed and cert. 

denied, 306 N.C. 559, 294 S.E.2d 225 (1982). 

Retroactive Child Support Awards Au- 

thorized. — Trial court was not precluded as a 

matter of law from awarding retroactive child 

support under this section. Napowsa __V. 

Langston, 95 N.C. App. 14, 381 Si 2d) 832; 

cert. denied, 325 N.C. 709, 388 S.E.2d 460 

(1989). 
An action to enforce liability under this 

section is barred after three years under 

§ 1-52(2). Tidwell v. Booker, 290 N.C. 98, 225 

S.E.2d 816 (1976). 

Statute of Limitation Applies to Each 

Expenditure. — Each time a mother makes 

an expenditure reasonably incurred for the 

support of a child, such expenditure creates in 

her a new right to reimbursement, so that the 

statute of limitation applicable to proceedings 
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hereunder, G.S. 1-52(2), begins to run against 

each expenditure on the date when the expen- 

diture was made. Tidwell v. Booker, 290 N.C. 

98, 225 S.E.2d 816 (1976). 

The doctrine of laches is not applicable 

to an action for retroactive child support 

since the public policy concerns about stale 

claims are already adequately served by the 

three-year statute of limitations set forth in 

G.S. 1-52(2). Napowsa v. Langston, 95 Ne 

App. 14, 381 S.E.2d 882, cert. denied, 325 N.C. 

709, 388 S.E.2d 460 (1989). 

Extent of Recovery for Past Expendi- 

tures. — Assuming adequate proof of the ex- 

penditures under G.S. 50-13.4(c), the plaintiff 

mother could recover reimbursement for her 

past support expenditures (1) to the extent she 

paid the father’s share of such expenditures, 

and (2) to the extent the expenditures occurred 

three years or less before August 8, 1986, the 

date she filed her claim for child support. 

Napowsa v. Langston, 95 N.C. App. 14, 381 

S.E.2d 882, cert. denied, 325 N.C. 709, 388 

S.E.2d 460 (1989). 

Failure to Attach Certified Copies of 

Birth Certificates to Petition. — In action 

under Uniform Reciprocal Enforcement of Sup- 

port Act, where the record disclosed that no 

certified copies of the birth certificates of the 

alleged children-obligees were attached to 

plaintiff’s petition, court was without subject 

matter jurisdiction to adjudicate defendants’ 

paternity. Reynolds v. Motley, 96 N.C. App. 299, 

385 S.E.2d 548 (1989). 

Court Decides Payments to Be Awarded. 

Tn actions under G.S. 49-14, the jury decides 

only the factual issue of paternity, and the court 

decides what payments should be awarded for 

the support of the child. Searcy v. Justice, 20 

N.C. App. 559, 202 S.E.2d 314 (1974). 

Effect of Criminal Proceedings upon 

Proceedings to Establish Paternity. — 

General verdict of not guilty, upon charges of 

willful neglect and refusal to provide adequate 

support of an illegitimate child, did not operate 

as res judicata on the issue of paternity in 

subsequent action to establish paternity and 

require support of an illegitimate child. Samp- 

son County ex rel. Child Support Enforcement 

Agency ex rel. McPherson v. Stevens, 91 N.C. 

App524.3 7205 had 340 (1988). 

Visitation Rights of Father. — The princi- 

ple that the father of an illegitimate child is not 

entitled to visitation privileges absent consent 

of the mother has been abrogated by statutes as 

well as case law. Conley v. Johnson, 24 N.C. 

App. 122, 210 S.E.2d 88 (1974). 

The district court was authorized to 

grant visitation privileges to father and to 

punish the mother for refusing to allow father 

to visit his illegitimate child. Conley v. Johnson, 

24 N.C. App. 122, 210 S.E.2d 88 (1974). 

Reimbursement by State upon Receipt 
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of Test Results. — Conclusion that defendant Cited in Joyner v. Lucas, 42 N.C. App. 541, 

was not child’s father and that the State was 257 S.E.2d 105 (1979); Wilkes County ex rel. 
obligated to reimburse defendant for the mon- Child Support Enforcement Agency ex rel. Na- 
ies it illegally garnished from his pay arose asa __ tions v. Gentry, 63 N.C. App. 432, 305 S.E.2d 
matter of law from paternity test results, which 207 (1983); State ex rel. Terry v. Marrow, 71 
plaintiff and the court accepted as binding N.C. App. 170, 321 S.E.2d 575 (1984); In re 

when order was entered, and stating those Locklear, 314 N.C. 412, 334 S.E.2d 46 (1985); 
conclusions and ending the case properly in Smith v. Davis, 88 N.C. App. 557, 364 S.E.2d 
compliance with the law was the court's duty. 156 (1988); Rosero v. Blake, 357 N.C. 193, 581 
State ex rel. Blossom v. Murray, 103 N.C. App. Ss Ro9q 41, 2003 N.C. LEXIS 605 (2003), cert. 

653, 406 S.E.2d 302 (1991). denied, 540 U.S. 1177, 124 S. Ct. 1407, 158 L. 
Applied in Wake County ex rel. Carrington fq 9q 78 (2004). 

v. Townes, 53 N.C. App. 649, 281 S.E.2d 765 

(1981). 

§ 49-16. Parties to proceeding. 

Proceedings under this Article may be brought by: 
(1) The mother, the father, the child, or the personal representative of the 

mother or the child. 
(2) When the child, or the mother in case of medical expenses, is likely to 

become a public charge, the director of social services or such person 
as by law performs the duties of such official, 
a. In the county where the mother resides or is found, 
b. In the county where the putative father resides or is found, or 
c. In the county where the child resides or is found. (1967, c. 993, s. 1; 

HOGI Mes 9820 Ton Gans S.225) 

Legal Periodicals. — For casenote: “The Custody of Their Illegitimate Child(ren): 
Established Standard for Fathers Who Have  Rosero v. Blake, 357 N.C. 193 (2003),” see 26 
Acknowledged Paternity and Who Are Seeking N.C. Cent. L.J. 116 (2003). 

CASE NOTES 

Constitutionality. — Sections 29-19, 49-10 This section and §§ 49-14 and 49-15 ab- 
through 49-12 and 49-14 through 49-16, con- rogate the common law. Conley v. Johnson, 
strued together, do not violate the equal protec- 24 N.C. App. 122, 210 S.E.2d 88 (1974). 
tion clause of the United States Constitution. Only Designated Persons Have Stand- 
Mitchell v. Freuler, 297 N.C. 206, 254 S.E.2d ing. — If the North Carolina Legislature 
162 (1979), wanted others to have the capacity to be parties 

The statutory scheme established by G.S. in a G.S. 49-14 paternity it could have also 
29-19 and G.S. 49-14 through 49-16 does not designated those others, but it did not when it 
discriminate against illegitimate children in consciously changed the existing common law. 
such a manner as to violate the equal protec- Stockton v. Estate of Thompson, 165 N.C. App. 
tion clause of U.S. Const., Amend. XIV. Outlaw 899, 600 S.E.2d 13, 2004 N.C. App. LEXIS 1515 
v. Planter’s Nat] Bank & Trust Co., 41 N.C. (2004). 
Ppa Zoo ©.7,2d) 189 (1979). Siblings Do Not Have Standing. — Trial 
Purpose of Procedure for Legitimation. court properly disallowed intervention by 

— By specifying the manner and time in which  child’s two siblings in mother’s paternity action 
an illegitimate child may establish his pater- against putative father’s estate; in G.S. 49-16, 
nity, this State has sought (1) to mitigate the _ the designation of who had standing to partic- 
hardships created by former law (which permit- ipate in a G.S. 49-14 paternity proceeding was 
ted illegitimate children to inherit only from intended to be construed as written. Stockton v. 
the mother and from each other); (2) to equal- Estate of Thompson, 165 N.C. App. 899, 600 
ize, insofar as practical, the inheritance rights S.E.2d 13, 2004 N.C. App. LEXIS 1515 (2004). 
of legitimate and illegitimate children; and (3) Visitation Rights of Father. — The princi- 
at the same time, to safeguard the just and ple that the father of an illegitimate child is not 
orderly disposition of a decedent’s property and entitled to visitation privileges absent consent 
the dependability of titles passing under intes- _ of the mother has been abrogated by statutes as 
tate laws. Mitchell v. Freuler, 297 N.C. 206,254 well as case law. Conley v. Johnson, 24 N.C. 
2d 762) (1979); App. 122, 210 S.E.2d 88 (1974). 

4] 
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Cited in Tidwell v. Booker, 290 N.C. 98, 225 (1994); Rosero v. Blake, 357 NiGa1934.0350 

SE.2d 816 (1976); Joyner v. Lucas, 42 N.C. S.E.2d 41, 2003 N.C. LEXIS 605 (2003), cert. 

App. 541, 257 S.E.2d 105 (1979); Smith v. denied, 540 U.S. 1177, 124 SEC 1407-1538 

Bumgarner, 115 N.C. App. 149, 443 S F.2d 744 ~=Ed. 2d 78 (2004). 

§ 49-17. Jurisdiction over nonresident or nonpresent per- 

sons. 

(a) The act of sexual intercourse within this State constitutes sufficient 

minimum contact with this forum for purposes of subjecting the person or 

persons participating therein to the jurisdiction of the courts of this State for 

actions brought under this Article for paternity and support of any child who 

may have been conceived as a result of such act. 

(b) The jurisdictional basis in subsection (a) of this section shall be con- 

strued in addition to, and not in lieu of, any basis or bases for jurisdiction 

within G.S. 1-75.4. (1979, c. 542.) 

CASE NOTES 

Constitutionality. — This section satisfies In paternity suit, where the trial court ade- 

the first prong of the test set out in Dillon v. quately inquired into the defendant’s contacts 

Numismatic Funding Corp., 291 N.C. 674, 231 with this State and so set those findings out in 

S.E.2d 629 (1977) by creating special jurisdic- its order without objection of the defendant, the 

tion under very limited circumstances, on its hearing which was held on defendant’s motion 

face, this statute is constitutionally sound and to dismiss for lack of personal jurisdiction com- 

although the language in this section which ported with all due process requirements. Co- 

refers to “minimum contacts” is misleading and 

confusing in the context of the Dillon require- eden 95 N.C. App. 167, 381 S.E.2d 

ments, the intent of the statute is not to abro- 

gate the second prong of the Dillon test; rather, i 

the statute simply creates special jurisdiction interest in protecting our citizens under cir- 

in certain situations. Cochran v. Wallace, 95 cumstances such as those enumerated in this 

ees App. 167, 381 S.E.2d 853 (1989). section. Cochran v. Wallace, 95 N.C. App. 167, 

Due Process Requirements Satisfied. — 381 S.E.2d 853 (1989). 

North Carolina courts have a legitimate 
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Chapter 49A. 

Rights of Children. 

Article 1. 

Children Conceived by Artificial 
Insemination. 

Sec. 

49A-1. Status of child born as a result of arti- 

ficial insemination. 

ARTICLE 1. 

Children Conceived by Artificial Insemination. 

§ 49A-1. Status of child born as a result of artificial insem- 
ination. 

Any child or children born as the result of heterologous artificial insemina- 
tion shall be considered at law in all respects the same as a naturally conceived 
legitimate child of the husband and wife requesting and consenting in writing 
to the use of such technique. (1971, c. 260.) 

Legal Periodicals. — For article, “Surro- 
gate Parenthood: Finding a North Carolina 
Solution,” see 18 N.C. Cent. L.J. 1 (1989). 
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Chapter 50. 

Divorce and Alimony. 

Article 1. 

Divorce, Alimony, and Child 
Support, Generally. 

Sec. 

50-1. 
50-2. 
50-3. 
50-4. 

[Repealed.| 
Bond for costs unnecessary. 
Venue; removal of action. 

What marriages may be declared void on 
applhcation of either party. 

50-5. [Repealed.] 
50-5.1. Grounds for absolute divorce in cases of 

incurable insanity. 
50-6. Divorce after separation of one year on 

application of either party. 
50-7. Grounds for divorce from bed and board. 
50-8. Contents of complaint; verification; 

venue and service in action by 
nonresident; certain divorces vali- 

dated. 
50-9. Effect of answer of summons by defen- 

dant. 
50-10. Material facts found by judge or jury in 

divorce or annulment proceedings; 
when notice of trial not required; 
procedure same as ordinary civil 
actions. 

50-11. Effects of absolute divorce. 
50-11.1. Children born of voidable marriage 

legitimate. 
50-11.2. Judgment provisions pertaining to 

care, custody, tuition and mainte- 

nance of minor children. 
50-11.3. Certain judgments entered prior to 

January 1, 1981, validated. 
50-11.4. Certain judgments of divorce vali- 

dated. 
50-12. Resumption of maiden or premarriage 

surname. 
50-13. [Repealed.| 
50-13.1. Action or proceeding for custody of 

minor child. 
50-13.2. Who entitled to custody; terms of cus- 

tody; visitation rights of grandpar- 
ents; taking child out of State. 

50-13.2A. Action for visitation of an adopted 
grandchild. 

50-13.3. Enforcement of order for custody. 
50-13.4. Action for support of minor child. 
50-13.5. Procedure in actions for custody or 

support of minor children. 
50-13.6. Counsel fees in actions for custody 

and support of minor children. 
50-13.7. Modification of order for child support 

or custody. 
50-13.8. Custody of persons incapable of self- 

support upon reaching majority. 

50-13.9. (Effective until July 1, 2007) Proce- 
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Sec. 
dure to insure payment of child 
support. 

50-13.9. (Effective July 1, 2007) Procedure to 
insure payment of child support. 

50-13.10. Past due child support vested; not 
subject to retroactive modifica- 
tion; entitled to full faith and 
credit. 

50-13.11. Orders and agreements regarding 
medical support and health insur- 
ance coverage for minor children. 

50-13.12. Forfeiture of licensing privileges for 
failure to pay child support or for 
failure to comply with subpoena 
issued pursuant to child support 
or paternity establishment pro- 
ceedings. 

50-14 through 50-16.1. [Repealed.| 
50-16.1A. Definitions. 
50-16.2. [Repealed.| 
50-16.2A. Postseparation support. 
50-16.3. [Repealed.] 
50-16.3A. Alimony. 
50-16.4. Counsel fees in actions for alimony, 

postseparation support. 

50-16.5. [Repealed.| 
50-16.6. When alimony, postseparation sup- 

port, counsel fees not payable. 
50-16.7. How alimony and postseparation sup- 

port paid; enforcement of decree. 
50-16.8. Procedure in actions for postsepara- 

tion support. 
50-16.9. Modification of order. 
50-16.10. Alimony without action. 
50-16.11. [Repealed.] 
50-17. Alimony in real estate, writ of posses- 

sion issued. 
50-18. Residence of military personnel; pay- 

ment of defendant’s travel ex- 
penses by plaintiff. 

50-19. Maintenance of certain actions as inde- 
pendent actions permissible. 

50-20. Distribution by court of marital and 
divisible property. 

50-20.1. Pension and retirement benefits. 
50-21. Procedures in actions for equitable dis- 

tribution of property; sanctions for 
purposeful and prejudicial delay. 

50-22. Action on behalf of an incompetent. 

50-23 through 50-29. [Reserved.| 

Article 2. 

Expedited Process for Child 
Support Cases. 

50-30. Findings; policy; and purpose. 
50-31. Definitions. 
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Sec. 
50-32. Disposition of cases within 60 days; ex- 

tension. 

50-33. Waiver of expedited process require- 

ment. 

50-34. Establishment of an expedited process. 

50-35. Authority and duties of a child support 

hearing officer. 

50-36. Child support procedures in districts 

with expedited process. 

50-37. Enforcement authority of child support 

hearing officer; contempt. 

50-38. Appeal from orders of the child support 

hearing officer. 

50-39. Qualifications of child support hearing 

officer. 

50-40. [Reserved.] 

Article 3. 

Family Law Arbitration Act. 

50-41. Purpose; short title. 

50-42. Arbitration agreements made valid, ir- 

revocable, and enforceable. 

50-42.1. Nonwaivable provisions. 

50-42.2. Notice. 

50-43. Proceedings to compel or stay arbitra- 

tion. 

50-44. Interim relief and interim measures. 

50-45. Appointment of arbitrators; rules for 

conducting the arbitration. 

50-45.1. Disclosure by arbitrator. 

50-46. Majority action by arbitrators. 

50-47. Hearing. 

50-48. Representation by attorney. 

50-49. Witnesses; subpoenas; depositions; 

court assistance. 

50-50. [Repealed.] 
50-50.1. Consolidation. 
50-51. Award; costs. 

50-52. Change of award by arbitrators. 

50-53. Confirmation of award. 
50-54. Vacating an award. 

50-55. Modification or correction of award. 

50-56. Modification of award for alimony, 

postseparation support, child sup- 

Sec. 
port, or child custody based on 

substantial change of circum- 

stances. 

50-57. Orders or judgments on award. 

50-58. Applications to the court. 

50-59. Court; jurisdiction; other definitions. 

50-60. Appeals. 
50-61. Article not retroactive. 

50-62. Construction; uniformity of interpreta- 

tion. 

50-63 through 50-69. [Reserved.] 

Article 4. 

Collaborative Law Proceedings. 

50-70. Collaborative law. 
50-71. Definitions. 

50-72. Agreement requirements. 

50-73. Tolling of time periods. 

50-74. Notice of collaborative law agreement. 

50-75. Judgment on collaborative law settle- 

ment agreement. 

50-76. Failure to reach settlement; disposition 

by court; duty of attorney to with- 

draw. 

50-77. Privileged and inadmissible evidence. 

50-78. Alternate dispute resolution permitted. 

50-79. Collaborative law procedures surviving 

death. 

Article 5. 

Parenting Coordinator. 

50-90. Definitions. 

50-91. Appointment of parenting coordinator. 

50-92. Authority of parenting coordinator. 

50-93. Qualifications. 

50-94. Appointment conference. 

50-95. Fees. 

50-96. Meetings and communications. 

50-97. Reports. 

50-98. Parenting coordinator records. 

50-99. Modification or termination of parent- 

ing coordinator appointment. 

50-100. Parenting coordinator immunity. 

ARTICLE 1. 

Divorce, Alimony, and Child Support, Generally. 

Editor’s Note. — Session Laws 1985 (Reg. 

Sess., 1986), c. 993, which added Article 2 of 
this Chapter, designated the existing provi- 

sions of this Chapter as Article 1. 
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§ 50-1: Repealed by Session Laws 1971, c. 1185, s. 20. 

§ 50-2. Bond for costs unnecessary. 

It shall not be necessary for either party to a proceeding for divorce or 
alimony to give any undertaking to the other party to secure such costs as such 
other Rae imayerecover (137 le29e7193,s74l Codess 41 2904aReve calobo: C.o.. 
s. 1656. 

Cross References. — As to prosecution judgments in family law in light of Walters v. 
bonds generally, see G.S. 1-109 et seq. As to Walters, 307 N.C. 381, 298 S.E.2d 338 (1983), 
costs generally, see G.S. 6-21, 7A-305 et seq. see 6 Campbell L. Rev. 125 (1984). 
Legal Periodicals. — For note on consent 

CASE NOTES 

As to liability of husband for own costs, Applied in Mayer v. Mayer, 66 N.C. App. 
see Broom v. Broom, 130 N.C. 562, 41S.E.673 522, 311 S.E.2d 659 (1984). 
GL902), 

§ 50-3. Venue; removal of action. 

In all proceedings for divorce, the summons shall be returnable to the court 
of the county in which either the plaintiff or defendant resides. 

[In] any action brought under Chapter 50 for alimony or divorce filed in a 
county where the plaintiff resides but the defendant does not reside, where 
both parties are residents of the State of North Carolina, and where the 
plaintiff removes from the State and ceases to be a resident, the action may be 
removed upon motion of the defendant, for trial or for any motion in the cause, 
either before or after judgment, to the county in which the defendant resides. 
The judge, upon such motion, shall order the removal of the action, and the 
procedures of G.S. 1-87 shall be followed. (1871-2, c. 193, s. 40; Code, s. 1289; 
never re Do 11a Ge229. sk; C5. 8, 1657; 1977, 2nd sess. c. 1223.) 

Legal Periodicals. — On the general ques- For survey of 1980 law on civil procedure, see 
tion of jurisdiction in divorce, see 1 N.C.L. Rev. 59 N.C.L. Rev. 1067 (1981). 

oo gZ3)s For comment, “Conflicts of Law in Divorce 
For note on domicile of military personnel for Litigation: A Looking-Glass World?,” see 10 

purpose of divorce, see 31 N.C.L. Rev. 304 Campbell L. Rev. 145 (1987). 
(1953). 

CASE NOTES 

Change in Common-Law Rule. — The But If Plaintiff Conceals Action and 
common-law rule that the wife should bring her Whereabouts of Defendant, Jurisdiction 
action for divorce in the domicile of her hus- Is Lacking. — If a plaintiff should fraudu- 
band was changed by this section, as amended __lently conceal his action for a divorce from the 
by Laws 1915, c. 229, making the summons’ defendant and the whereabouts of the defen- 

returnable to the county in which either the dant from the court, jurisdiction would be lack- 
plaintiff or defendant resides. Wood v. Wood, ing and a divorce obtained upon service of 
TSN. 227,106 5.0. (oa (1929): summons by publication would be a nullity. 
Any Superior Court Has Jurisdiction If Stokes v. Stokes, 260 N.C. 208, 1382 S.E.2d 315 

Either Party Is Domiciled in State. — In (1963). 
the absence of fraud, the superior court of any Venue Provisions of This Section Are 
county in this State has jurisdiction over di- Not Jurisdictional. — The provisions of this 
vorce action if either of the parties is domiciled section that in divorce proceedings the sum- 
in this State. Stokes v. Stokes, 260 N.C. 203, mons shall be returnable to the court of the 

132 9.420 515 (1963). county in which either the plaintiff or the 
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defendant resides are not jurisdictional; they 

relate only to venue. Stokes v. Stokes, 260 N.C. 

203, 132 S.E.2d 315 (1963). 

And May Be Waived. — The provisions of 

this section are not jurisdictional, but relate to 

venue, and they may be waived. Nelms v. 

Nelms, 250 N.C. 237, 108 S.E.2d 529 (1959): 

The provision of this section that summons 

shall be returnable to the court of the county in 

which either plaintiff or defendant resides is 

not jurisdictional, but relates to venue, and 

may be waived; and if an action for divorce is 

instituted in any other county, it may be tried 

there, unless defendant before the time of an- 

swering expires demands in writing that trial 

be had in the proper county. Smith v. Smith, 

226 N.C. 506, 39 S.E.2d 391 (1946); Denson v. 

Denson, 255 N.C. 703, 122 S.E.2d 507 (1961); 

Smith v. Smith, 56 N.C. App. 812, 290 S.E.2d 

390 (1982). 
But Removal Provisions Are Mandatory. 

— The language of this section, as amended by 

Session Laws 1977, 2nd Sess., c. 1223, which 

added the second paragraph, is mandatory. If 

the defendant makes a motion for change of 

venue, the judge shall grant it. Gardner v. 

Gardner, 43 N.C. App. 678, 260 Sete dgalliG 

(1979), aff'd, 300 N.C. 715, 268 S.E.2d 468 

(1980). 
And Apply Retroactively to Causes 

Which Have Accrued. — The retroactive ap- 

plication of this section to causes of action 

which accrued prior to the effective date of the 

statute is proper. No vested right is destroyed, 

nor does a question of construction arise, where 

a venue statute, by its own provisions, is de- 

clared to apply to transactions entered into 

prior to the passage of the statute. Gardner v. 

Gardner, 43 N.C. App. 678, 260 Ss H2d°tl6 

(1979), aff'd, 300 N.C. 715, 268 S.E.2d 468 

(1980). 
But Not to Actions Settling Venue Before 

Effective Date. — The amendment of this 

section providing for removal of an action for 

divorce or alimony, upon motion of defendant, 

to the county in which defendant resides, where 

plaintiff has ceased to be a resident of this 

State, is mandatory and may be applied retro- 

actively and even to actions pending on its 

effective date. However, the amendment would 

not be applicable to an action for divorce from 

bed and board where it became effective after 

the trial court made a decision settling the 

question of venue. Gardner v. Gardner, 43 N.C. 

App. 678, 260 S.E.2d 116 (1979), aff’d, 300 N.C. 

715, 268 S.E.2d 468 (1980). 

As Right to Venue as Adjudicated Is Sub- 

stantial. — Although the question of venue is a 

procedural one, a right to venue established by 

statute is a substantial right. Its status is 

secure when finally adjudicated by a court of 

competent jurisdiction, and neither the courts 

nor the legislature can thereafter invalidate 

the right’s exercise or annul the judgment 

which fixes its investiture. Gardner v. Gardner, 

300 N.C. 715, 268 S.E.2d 468 (1980). 

Limitation on Retroactive Application 

of Section. — This statute may be applied 

retroactively only insofar as it does not impinge 

upon a right which is otherwise secured, estab- 

lished, and immune from further legal meta- 

morphosis. Gardner v. Gardner, 300 N.C. 715, 

268 S.E.2d 468 (1980). 

Propriety of Motion to Remove. — This 

section is not jurisdictional and may be waived, 

and the failure therein must be taken advan- 

tage of by motion to remove the cause to the 

proper venue, and not by motion to dismiss. 

Davis v. Davis, 179 N.C. 185, 102 S.E. 270 

(1920). 
Failure to Make Motion as Waiver. — Any 

action brought in the wrong county may be 

removed instead of being dismissed, and a 

failure to make the motion for removal is a 

waiver of objection to the county in which it is 

brought. Denson v. Denson, 255 N.C. 703) £22 

SyH2de 507196": 

Applied in Bass v. Bass, 43 N.C. App. 212, 

958s 2d 39181979): 

Cited in Wood v. Wood, 181 N.C. 227, 106 

SE. 753 (1921); Batts v. United States, 120 F. 

Supp. 26 (E.D.N.C. 1954); Miller v. Miller, 38 

N.C. App. 95, 247 S.E.2d 278 (1978); Gardner v. 

Gardner, 48 N.C. App. 38, 269 S.E.2d 630 

(1980). 

§ 50-4. What marriages may be declared void on applica- 

tion of either party. 

The district court, during a session of court, on application made as by law 

provided, by either party to a marriage contracted contrary to the prohibitions 

contained in the Chapter entitled Marriage, or declared void by said Chapter, 

may declare such marriage void from the beginning, subject, nevertheless, to 

G.S. 51-3. (1871-2, c. 193, s. 33; Code, s. 1283; Rev., s. 1560; C.S., s. 1658; 1945, 

c. 635; 1971, c. 1185, s. 21; 1973, c. 1; 1979, c. 525, s. OD 
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Cross References. — As to marriage gener- 
ally, see G.S. 51-1 et seq. As to void and voidable 
marriages, see G.S. 51-3. 

ART. 1. DIVORCE, ETC., GENERALLY §50-4 

CASE NOTES 

Void and Voidable Marriages Compared. 
— A voidable marriage is valid for all civil 
purposes until it is annulled by a competent 
tribunal in a direct proceeding, but a void 
marriage is a nullity and may be impeached at 

any time. Geitner ex rel. First Nat’l Bank v. 
Townsend, 67 N.C. App. 159, 312 S.E.2d 236, 
éerercdenieds)o10, .N.C. (44, 315.5.E.2d, 702 

(1984). 
Formal Decree When Marriage Is Abso- 

lutely Void. — Even though a marriage may 
be absolutely void, without being so declared, 
yet the court will formally decree its nullity, for 
the sake of the good order of society as well as 
for the quiet and relief of the party seeking the 
relief. Johnson v. Kincade, 37 N.C. 470 (1843); 
Lea v. Lea, 104 N.C. 603, 10 S.E. 488 (1889). 
Marriage Induced by Duress. — A former 

marriage which has been decreed to be void 
because it was induced by duress was void ab 
initio, and hence did not afford ground for 
annulment of a later marriage between one of 
the parties and a third person, though such 
decree was rendered after the second marriage. 
Taylor v. White, 160 N.C. 38, 75 S.E. 941 (1912). 

Test of Mental Capacity to Contract 
Marriage. — As to what constitutes mental 
capacity or incapacity to enter into a contract to 
marry, the general rule is that the test is the 
capacity of the person to understand the special 
nature of the contract of marriage and the 
duties and responsibilities which it entails, 
which is to be determined from the facts and 
circumstances of each case. Geitner ex rel. First 

Nat’! Bank v. Townsend, 67 N.C. App. 159, 312 
S.E.2d 236, cert. denied, 310 N.C. 744, 315 
S.E.2d 702 (1984). 

Test of Incompetency in Guardianship 

Matters Compared. — Tests judicially ap- 
plied for a determination of incompetency in 
guardianship matters differ markedly from 
those applied for the determination of mental 
capacity to contract a marriage, for even 
though he may be under guardianship as an 
incompetent, a person may have in fact suffi- 
cient mental capacity to validly contract mar- 
riage. Geitner ex rel. First Natl Bank v. 
Townsend, 67 N.C. App. 159, 312 S.E.2d 236, 
cert. denied, 310 N.C. 744, 315 S.E.2d 702 

(1984). 
Capacity to Marry as Affected by Guard- 

ianship. — Unlike other transactions, an in- 
sane person’s capacity to marry is not necessar- 
ily affected by guardianship. Geitner ex rel. 
First Nat'l Bank v. Townsend, 67 N.C. App. 159, 
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312 8.E.2d 236, cert. denied, 310 N.C. 744, 315 
S.E.2d 702 (1984). 
Mental capacity at the precise time 

when marriage is celebrated controls. 
Geitner ex rel. First Nat’] Bank v. Townsend, 67 

N.C. App. 159, 312 S.E.2d 236, cert. denied, 310 

N.C. 744, 315 S.E.2d 702 (1984). 
Prior adjudication of incompetency is 

not conclusive on the issue of later capacity to 
marry and does not bar a party from entering a 

contract to marry. Geitner ex rel. First Nat’l 
Bank v. Townsend, 67 N.C. App. 159, 312 
Sede 236-ecerty denied,.3l0..N:Cy 744, 315 
S.E.2d 702 (1984). 
Marriage of Person Incapable of Con- 

tracting for Want of Understanding Void- 
able. — Under the common law as modified by 
G.S. 51-3 and this section, a marriage of a 
person incapable of contracting for want of 
understanding is not void, but  voidable. 
Geitner ex rel. First Nat’] Bank v. Townsend, 67 

N.C. App. 159, 312 S.E.2d 236, cert. denied, 310 
N.C. 744, 315 S.E.2d 702 (1984). 
Same — Void Ab Initio When So De- 

clared. — Under the rule of the common law as 
modified by statute, the marriage of a person 
incapable of contracting for want of under- 
standing is not void ipso facto, but if and when 
it is declared void in a legally constituted ac- 
tion, such marriage is void ab initio. Ivery v. 
Ivery; 258aN.©a7(21,7129 Said 457 (1963). 

The court has jurisdiction to declare mar- 
riages in proper cases void ab initio, but the 
marriage of a lunatic is not so ipso facto, and 
must be so declared by a decree of the court. 
Watters v. Watters, 168 N.C. 411, 84 S.E. 703 
(1915). See also, State ex rel. Setzer v. Setzer, 
OWN CA252.50 Sie ooSnt se): 
Same — Standing to Institute Action. — 

An action to declare void a marriage of a person 
incapable of contracting for want of under- 
standing may be instituted in the lifetime of the 
parties thereto by a guardian for the alleged 
mentally incompetent person or by such men- 
tally incompetent person if and when he or she 
becomes mentally competent to do so; and un- 
less such marriage is followed by cohabitation 
and the birth of issue, such action may be 
instituted after the death of such mentally 
incompetent person by a person or persons 

whose legal rights depend upon whether such 
marriage is valid or void. Ivery v. Ivery, 258 
N.C, 721, 129.S.H.2d 457 (1963). 
A suit for nullity of marriage on the ground of 

insanity may be brought either in the name of 
the lunatic, by her guardian, or in the name of 
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the guardian, though the former is, for some 

reasons, the preferable course. Crump v. Mor- 

gan, 38 N.C. 91, 40 Am. Dec. 447 (1843). 

Same — Burden of Persuasion as to In- 

validity. — When the fact of marriage has been 

established by evidence, the burden of persua- 

sion on the issue of invalidity is on the party 

asserting such. And even if a party’s insanity is 

proved to be of such a chronic nature that it is 

presumed to continue, it does not shift the 

burden on the issue. Geitner ex rel. First Natl 

Bank v. Townsend, 67 N.C. App. 159, ie 

S E.2d 236, cert. denied, 310 N.C. 744, 315 

S.E.2d 702 (1984). 

Same — Death of Party After Birth of 

Issue. — A marriage of a person incapable of 

contracting for want of understanding, when 

followed by cohabitation and the birth of issue, 

may not be declared void after the death of 

either of the parties. Ivery v. Ivery, 258 N.C. 

721, 129 S.E.2d 457 (1963). 

Subsequent Insanity Not Ground for An- 

nulment. — Insanity afterwards afflicting a 

party to a contract of marriage is not a ground 

for annulment. Watters v. Watters, 168 N.C. 

411, 84 S.E. 703 (1915). 

Death of Party to Incestuous Marriage 

After Birth of Issue. — In Baity v. Graminlieow 

N.C. 293 (1884), it was held that the authority 

conferred upon the court by this section was SO 

limited by G.S. 51-3 as to deprive the court of 

the power to declare void the marriage of uncle 

and niece, “nearer of kin than first cousins, ” 

after the husband’s death, when their marriage 

was followed by cohabitation and the birth of 

issue. Ivery v. Ivery, 258 N.C. 721, 129 S.E.2d 

457 (1963). 

License Issued upon Fraudulent Repre- 

sentations as to Age — How Voided. — 

Prior to the 1939 amendment to GS. Dile2: 

which made parents proper parties plaintiff, 

where a register of deeds was induced by fraud- 

ulent representations to issue a license for the 

marriage of a female between the ages of 14 

and 16 without conforming with G.S. 51-2 as to 

the written consent of her parent, the marriage 

was voidable only at the suit of the female, and 

the register of deeds could not maintain a suit 

to declare the marriage void; the register of 

deeds could at most maintain an action to 

revoke and cancel the license issued by him 

before the solemnization of the marriage. Saw- 

yer v. Slack, 196 N.C. 697, 146 S.E. 864 (1929). 

Same — Effect of 20 Years’ Ratification. 

_. Where a marriage is entered into by one 

under the legal age, but is followed by a cohab- 

itation of 20 years, the parties acknowledging 

each other and being recognized as husband 

and wife, although such marriage in its incep- 

tion was invalid, by reason of such ratification 

by the parties it would not be declared void. 

State v. Parker, 106 N.C. 711, 11 S.E. 517 

(1890). 

CH. 50. DIVORCE AND ALIMONY 

50 

§50-4 

Suit by Nonresident. — Under this section, 

the courts of this State have jurisdiction of a 

suit to annul a marriage performed here, even 

though the plaintiff was a nonresident of this 

State at the time of commencement of the suit. 

Sawyer v. Slack, 196 N.G. 697, 146 SiB: 364 

(CISPR). 
Procedure Similar to Divorce Action. — 

An action, under this section, to have a mar- 

riage declared void, so far as procedure is 

concerned, is an action for divorce. Lea v. Lea, 

104 N.C. 603, 10 S.E. 488 (1889); Johnson v. 

Johnson, 141 N.C. 91, 53 S.E. 623 (1906). 

In Johnson v. Kincade, 37 N.C. 470, (1843), 

the marriage of the parties was declared a 

nullity because of the mental incapacity of one 

of the parties at the time of the marriage. In 

that decision the court declared that the “plain- 

tiff ought to be, and is divorced from the defen- 

dant.” See Lea v. Lea, 104 N.C. 603, 10 S.E. 488 

(1889); Taylor v. White, 160 N.C. 38, 75 S.E. 941 

(1912). 
Affidavit Not Necessary. — Action for an- 

nulment under this section would not be dis- 

missed because of failure to make the affidavit 

formerly prescribed in G.S. 50-8 for actions for 

divorce or alimony. Taylor v. White, 160 N.C. 

38, 75 S.E. 941 (1912). 

Allowance of Alimony Pendente Lite. — 

While not technically actions for divorce, ac- 

tions for annulment come under that heading, 

in a general way, in that alimony pendente lite 

may be allowed. Taylor v. White, 160 N.C. 38, 

75 S.E. 941 (1912). See also, Lea v. Lea, 104 

N.C. 603, 10 S.E. 488 (1889). 

Effect of Annulment Decree. — A decree 

annulling a marriage is final and conclusive 

and not open to collateral impeachment, al- 

though it may be vacated or set aside for good 

cause on proper application. Its effect is to 

make the supposed or pretended marriage as if 

it had never existed, and hence it restores both 

parties to their former status and to all rights of 

property as before the marriage. Taylor v. 

White, 160 N.C. 38, 75 S.E. 941 (1912). 

Legitimacy of Children of Annulled Mar- 

riage. — The children of a marriage which is 

subsequently annulled are made legitimate by 

G.S. 50-11. Taylor v. White, 160 N.C. 38, 75 S8.E. 

941 (1912). See also § 50-11.1. 

Setting Aside Judgment — Adversary 

Proceeding. — If either party to an action to 

annul a marriage contract desires to move to 

set aside the judgment rendered, it must be 

done in an adversary proceeding after due 

notice is served upon the other party; notice to 

counsel of record in the original action is not 

sufficient. Johnson v. Johnson, 141 N.C... GRRSs 

Sane623 (2906): 

Same — Counsel Cannot Represent Both 

Parties Jointly. — A proceeding to set aside a 

judgment in an action of annulment will be 

dismissed where the same counsel jointly 
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makes the motion representing both parties to 
the action. Johnson vy. Johnson, 141 N.C. 91, 53 
S.E. 623 (1906). 

Collateral Attack by Second Husband on 
Wife’s Former Divorce Decree Not Autho- 
rized. — Where a divorce decree obtained by 
defendant wife from her former husband on the 
ground of separation for one year was in all 
respects regular on the face of the record, the 
divorce decree was not void but merely voidable 
even though there was proof that defendant 
and her former husband had not lived separate 
and apart for one year as of the time of the 

ART. 1. DIVORCE, ETC., GENERALLY §50-5.1 

divorce; therefore, plaintiff husband had no 
standing collaterally to attack the divorce de- 
cree as to show that his subsequent marriage to 
defendant was void ab initio. Maxwell v. Woods, 

47 N.C. App. 495, 267 S.E.2d 516, cert. denied, 
301 N.C. 236, 283 S.E.2d 132 (1980). 
Applied in Dees v. McKenna, 261 N.C. 378, 

134 S.E.2d 644 (1964); Fulton v. Vickery, 73 
NCVApp: 382, 326 5.Hi2d3547( 1985). 

Cited in Armstrong v. Armstrong, 41 N.C. 
App. 168, 254 S.E.2d 209 (1979); Dobos v. 
Dobos 11 NGF App. 222, 4319S. h. 2d" 861 
i993). 

§ 50-5: Repealed by Session Laws 1983, c. 613, s. 1. 

Editor’s Note. — Session Laws 1983, c. 618, 

s. 1, repealed this section, except for subdivi- 
sion (6) thereof, which it recodified as G.S. 
50-5.1. 

§ 50-5.1. Grounds for absolute divorce in cases of incur- 
able insanity. 

In all cases where a husband and wife have lived separate and apart for 
three consecutive years, without cohabitation, and are still so living separate 
and apart by reason of the incurable insanity of one of them, the court may 
grant a decree of absolute divorce upon the petition of the sane spouse: 
Provided, if the insane spouse has been released on a trial basis to the custody 
of his or her respective spouse such shall not be considered as terminating the 
status of living “separate and apart” nor shall it be considered as constituting 
“cohabitation” for the purpose of this section nor shall it prevent the granting 
of a divorce as provided by this section. Provided further, the evidence shall 
show that the insane spouse is suffering from incurable insanity, and has been 
confined or examined for three consecutive years next preceding the bringing 
of the action in an institution for the care and treatment of the mentally 
disordered or, if not so confined, has been examined at least three years 
preceding the institution of the action for divorce and then found to be 
incurably insane as hereinafter provided. Provided further, that proof of 
incurable insanity be supported by the testimony of two reputable physicians, 
one of whom shall be a staff member or the superintendent of the institution 
where the insane spouse is confined, and one regularly practicing physician in 
the community wherein such husband and wife reside, who has no connection 
with the institution in which said insane spouse is confined; and provided 
further that a sworn statement signed by said staff member or said superin- 
tendent of the institution wherein the insane spouse is confined or was 
examined shall be admissible as evidence of the facts and opinions therein 
stated as to the mental status of said insane spouse and as to whether or not 
said insane spouse is suffering from incurable insanity, or the parties according 
to the laws governing depositions may take the deposition of said staff member 
or superintendent of the institution wherein the insane spouse is confined; and 
provided further that incurable insanity may be proved by the testimony of one 
or more licensed physicians who are members of the staff of one of this State’s 
accredited four-year medical schools or a state-supported mental institution, 
supported by the testimony of one or more other physicians licensed by the 
State of North Carolina, that each of them examined the allegedly incurable 
insane spouse at least three years preceding the institution of the action for 
divorce and then determined that said spouse was suffering from incurable 
insanity and that one or more of them examined the allegedly insane spouse 

ol 
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subsequent to the institution of the action and that in his or their opinion the 

said allegedly insane spouse was continuously incurably insane throughout 

the full period of three years prior to the institution of the said action. 

In lieu of proof of incurable insanity and confinement for three consecutive 

years next preceding the bringing of the action in an institution for the care 

proof of incurable insanity existing after the institution of the action for divorce 

shall be furnished by the testimony of two reputable, regularly practicing 

In lieu of proof of incurable insanity and confinement for three consecutive 

years next preceding the bringing of the action in an institution for the care 

and treatment of the mentally disordered, or the adjudication of insanity, as 

prescribed in the preceding paragraphs, it shall be sufficient if the evidence 

shall show that the insane spouse was examined by two or more members of 

the staff of one of this State’s accredited four-year medical schools, both of 

whom are medical doctors, at least three years preceding the institution of the 

action for divorce with a determination at that time by said staff members that 

said spouse is suffering from ‘ncurable insanity, that such insanity has 

continued without interruption since such determination; provided, further, 

that sworn statements signed by the staff members of the accredited medical 

school who examined the insane spouse at least three years preceding the 

commencement of the action shall be admissible as evidence of the facts and 

opinions therein stated as to the mental status of said insane spouse as to 

whether or not said insane spouse was suffering from incurable insanity; 

provided, further, that proof of incurable insanity under this section existing 

after the institution of the action for divorce shall be furnished by the 

testimony of two reputable physicians, one of whom shall be a psychiatrist on 

the staff of one of the State’s accredited four-year medical schools, and one a 

SR er practicing regularly in the community wherein such insane person 

resides. 
In all decrees granted under this subdivision in actions in which the insane 

defendant has insufficient income and property to provide for his or her own 

care and maintenance, the court shall require the plaintiff to provide for the 

care and maintenance of the insane defendant for the defendant’s lifetime, 

based upon the standards set out in G.S. 50-16.5(a). The trial court will retain 

jurisdiction of the parties and the cause, from term to term, for the purpose of 

making such orders as equity may require to enforce the provisions of the 

decree requiring plaintiff to furnish the necessary funds for such care and 

maintenance. 

Service of process shall be held upon the regular guardian for said defendant 

spouse, if any, and if no regular guardian, upon a duly appointed guardian ad 

litem and also upon the superintendent or physician in charge of the institu- 

tion wherein the insane spouse is confined. Such guardian or guardian ad litem 

shall make an investigation of the circumstances and notify the next of kin of 

the insane spouse or the superintendent of the institution of the action and 

whenever practical confer with said next of kin before filing appropriate 

pleadings in behalf of the defendant. 

In all actions brought under this subdivision, if the jury finds as a fact that 

the plaintiff has been guilty of such conduct as has conduced to the unsound- 

ness of mind of the insane defendant, the relief prayed for shall be denied. 

The plaintiff or defendant must have resided in this State for six months 

next preceding institution of any action under this section. (1945, c. 755; 1949, 
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Cross References. — As to the mainte- 
nance of actions for alimony, alimony pendente 
lite, and custody and support as in dependent 
actions during the pendency of an action for 
divorce, and vice versa, and the effect of a 
divorce on a pending action for alimony or 
alimony pendente lite, see G.S. 50-19. 

Editor’s Note. — This section was subdivi- 
sion (6) of former G.S. 50-5. It has been recod- 
ified as G.S. 50-5.1 by Session Laws 1983, c. 
Odes SAL. 
Legal Periodicals. — For comment on the 

1945 amendment to this section, which was 

formerly G.S. 50-5(6), see 23 N.C.L. Rev. 340 
(1945). 

For summary of the 1949 amendments to 
former G.S. 50-5 and G.S. 50-6 and 50-8, see 27 
N.C.L. Rev. 453 (1949). 

For comment on contingent fees in domestic 
relations actions, see 62 N.C.L. Rev. 381 (1984). 

For 1984 survey, “The Brief Death of Alien- 
ation of Affections and Criminal Conversation 
in North Carolina,” see 63 N.C.L. Rev. 1317 

(1985). 

CASE NOTES 

Editor’s Note. — Some of the cases cited 
below were decided under former G.S. 50-5(6). 
Purpose. — The purpose of former G.S. 

50-5(6), as amended (recodified as this section) 

is to require that a person alleged to be incur- 
ably insane shall not have his or her marital 
status altered until such person has been com- 
mitted to an institution for the care and treat- 

ment of the mentally disordered for a period of 
five (now three) successive years in order that it 
may be ascertained whether or not the inmate’s 
insanity is incurable. Mere confinement for a 
period of five (now three) successive years in 
such an institution would fulfill the literal 
meaning of the statute but it would not be in 
compliance with its spirit or purpose. Mabry v. 
Mabry, 243 N.C. 126, 90 S.E.2d 221 (1955). 
Exclusive Remedy. — The remedy provided 

in former G.S. 50-5(6) (recodified as this sec- 
tion) is exclusive. Lawson v. Bennett, 240 N.C. 

52, 81 S.E.2d 162 (1954). 
Section Not Ambiguous. — Former G.S. 

50-5(6), recodified as this section, is not ambig- 

uous. Vaughan v. Vaughan, 4 N.C. App. 253, 
166 S.E.2d 530 (1969). 
The words “next preceding” in former 

G.S. 50-5(6) (recodified as this section) have 
been held to mean the time nearest to the 
bringing of the action. Vaughan v. Vaughan, 4 
N.C. App. 253, 166 S.E.2d 530 (1969). 

It is not sufficient under former G.S. 50-5(6) 
(recodified as this section) that the insane 
spouse was confined to an institution for five 
(now three) consecutive years at some time 
prior to the commencement of the action; the 
statute requires that confinement must be for 
five (now three) consecutive years “next preced- 
ing’ the bringing of the action, which means the 
time nearest the bringing of the action. 
Vaughan v. Vaughan, 4 N.C. App. 253, 166 
S.E.2d 530 (1969). 
“Confined.” — By the use of the word “con- 

fined” in former G.S. 50-5(6) (recodified as this 
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section), the legislature did not contemplate 
such confinement as would require an inmate 
to be at all times under lock and key. Mabry v. 
Mabry, 243, N.C. 126,°90 S.B.2d 221 (1955): 
Vaughan v. Vaughan, 4 N.C. App. 253, 166 
b.H2d7530)( 1969). 
Release on Probation. — In a proceeding 

by wife for divorce on the ground of husband’s 
insanity, where doctors testified that the hus- 

band was incurably insane, the fact that the 
husband during the five-year (now three-year) 
period of confinement had been released on 
probation to his relatives on separate occasions, 
once for 10 days and once for six months, did 

not bar divorce of wife on the ground of insan- 
ity, since release on probation did not constitute 
such acts on the part of the hospital authorities 
as to terminate the period of confinement 
within the meaning of former G.S. 50-5(6) (re- 
codified as this section). Mabry v. Mabry, 243 
N:Cr126; 90 Siie2d 2211955). 

Periods of probation are permissible under 
former G.S. 50-5(6) (recodified as this section) 
and may be deemed not to have constituted an 
interruption of the confinement or a discharge 
from the hospital within the meaning of the 
statute. Vaughan v. Vaughan, 4 N.C. App. 253, 
166 S.E.2d 530 (1969). 
Defendant’s discharge under former 

§ 122-67 terminated his confinement and 
he was, therefore, not confined for five years 
(now three years) next preceding the institu- 
tion of the action as required by former G.S. 
50-5(6) (recodified as this section). Vaughan v. 

Vaughan, 4 N.C. App. 258, 166 S.E.2d 530 
(WIRY D: 
Proof of Separation. — In a suit for divorce 

on the statutory ground of insanity, the insan- 
ity must be the reason for the separation of the 
parties, but no greater proof of separation and 
its continuance during the five-year (now three- 
year) period is required than in a proceeding for 
divorce based on a two-year (now one-year) 
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separation period. Mabry v. Mabry, 243 N.C. 

126, 90 S.E.2d 221 (1955). 

Separation Occasioned by Mental In- 

competency Other Than Incurable Insan- 

ity. — Separation occasioned by insanity is 

cause for divorce in North Carolina only in 

cases of incurable insanity. And in these cases 

the requirements of this section must be met. 

In all other instances of separation arising by 

reason of mental incompetency, such separa- 

tion is not a ground for divorce. But to bar an 

action for divorce based on two (now one) years’ 

separation under G.S. 50-6, the mental impair- 

ment must be to such extent that defendant 

does not understand what he or she 1s engaged 

in doing, and the nature and consequences of 

the act. Moody v. Moody, 253 N.C. 752, Hila! 

Sie2d (24. (1961), 

Expert Testimony Insufficient. — Defen- 

dant’s expert testimony did not satisfy the 

requirements of this section where only one of 

defendant’s medical experts associated with a 

four-year North Carolina medical school made 

any determination of defendant’s condition 

three years prior to the institution of the action 

for divorce. Scott v. Scott, 336 N.C. 234, 442 

S.E.2d 493 (1994). 

Sufficient Evidence. — In action for di- 
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vorce based on one year’s separation, where 

defendant wife asserted incurable mental ill- 

ness as a defense, although plaintiff offered no 

expert evidence concerning the diagnosis of 

defendant’s condition, plaintiff’s own testimony 

showed defendant’s ability to perform usual 

daily tasks when her illness was controlled 

with medication; moreover, the testimony of 

defendant’s treating psychiatrist and the per- 

son most familiar with her condition over an 

extended period of time corroborated certain of 

plaintiff’s evidence. Scott v. Scott, 336 N.C. 284, 

442 S.E.2d 493 (1994). 

Extent of Impairment. — To bar an action 

for divorce based on one year’s separation, the 

mental impairment must be to such extent that 

defendant does not understand what he or she 

is engaged in doing and the nature and conse- 

quences of the act. Scott v. Scott, 336 N.C. 284, 

442 S.E.2d 493 (1994). 

Burden of Persuasion. — To bar an action 

for divorce based on one year’s separation, the 

defendant bears the burden of persuasion that 

he or she is incurably insane within the mean- 

ing and purpose of this section. Scott v. Scott, 

336 N.C. 284, 442 S.E.2d 493 (1994). 

Cited in Melton ex rel. Madry v. Madry, 106 

N.C. App. 83, 415 S.E.2d 72 (1992). 

OPINIONS OF ATTORNEY GENERAL 

Separation Prior to Onset of Incompe- 

tence. — The provisions of this section are not 

available to a plaintiff to obtain a divorce from 

an incompetent spouse where the separation 

occurred prior to the onset of the incompetence. 

See opinion of Attorney General to Mr. James 

Lee Knight, Clerk of Superior Court, Guilford 

County, 55 N.C.A.G. 82 (1986). 

§ 50-6. Divorce after separation of one year on application 

of either party. 

Marriages may be dissolved and the parties thereto divorced from the bonds 

of matrimony on the application of either party, if and when the husband and 

wife have lived separate and apart for 

in the suit for divorce has resided in 

one year, and the plaintiff or defendant 

the State for a period of six months. A 

divorce under this section shall not be barred to either party by any defense or 

plea based upon any provision of G.S. 50-7, a plea of res judicata, or a plea of 

recrimination. Notwithstanding the provisions of G.S. 50-11, or of the common 

law, a divorce under this section shall not affect the rights of a dependent 

spouse with respect to alimony which have been asserted in the action or any 

other pending action. 
Whether there has been a resumption of marital relations during the period 

of separation shall be determined pursuant to G.S. 52-10.2. Isolated incidents 

of sexual intercourse between the parties shall not toll the statutory period 

required for divorce predicated on separation of one year. (1931, c. 7 2S oe 

163; 1937, c. 100, ss. 1, 2; 1943, c. A448, s. 3; 1949, c. 264, s. 3; 1965, c. 636, s. 

2° 1977,.c. oli, s.1; 1977, 2nd pess. GC. WOO (sf TOTO wee Osean Sl: bee. 

1983, c. 613, s. 2; c. 923,.s. 217; 1987, c..664, s. Zi) 

Cross References. — For provision that in 

an action pursuant to this section, if either or 
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both parties have sought and obtained marital 

counselling by a licensed physician, licensed 
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psychologist, or certified marital family thera- 
pist, the person rendering such counselling 
shall not be competent to testify in the action 
concerning information acquired while render- 
ing such counselling, see G.S. 8-53.6. As to 
contents and verification of complaint, see G.S. 
50-8. As to the maintenance of actions for 
alimony, alimony pendente lite, and custody 
and support as independent actions during the 
pendency of an action for divorce, and vice 
versa, and the effect of a divorce on a pending 
action for alimony or alimony pendente lite, see 
G.S. 50-19. 

Editor’s Note. — Session Laws 1977, 2nd 

mecee ct. 1190) s. 2, provided: “In an action 

initiated after August 1, 1977, a judgment of 
divorce under G.S. 50-6, entered before the 

effective date of this act [June 11, 1978] and 
when there was no pending action for support 
or alimony, shall be valid even though the court 
did not make a determination that there was no 
such pending action or a determination that all 
claims for support or alimony had been fully 
and finally adjudicated.” 
Legal Periodicals. — For comment on the 

1943 amendment to this section, see 21 N.C.L. 

Rev. 347 (1921). 
As to effect of this section on former G.S. 

50-5, see 9 N.C.L. Rev. 368 (1981). 
For note on “living apart” where both parties 

live in the same house, see 18 N.C.L. Rev. 247 

(1940). 
For note discussing cases decided under this 

section, see 40 N.C.L. Rev. 808 (1962). 

For note on early statutory and common law 
of divorce in North Carolina, see 41 N.C.L. Rev. 
604 (1963). 

For article, “Proposed Reforms in North 
Carolina Divorce Law,” see 8 N.C. Cent. L.J. 35 

(1976). 
For note discussing the application of the 

compulsory counterclaim provision of G.S. 
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1A-1, Rule 13 in divorce suits, see 57 N.C.L. 

Rey. 439 (1979). 
For survey of 1978 family law, see 57 N.C.L. 

Rev. 1084 (1979). 
For note on the effect of resumed marital 

relations on separation agreements, see 1 
Campbell L. Rev. 131 (1979). 

For article, “Mediation and Arbitration of 

Separation and Divorce Agreements,” see 15 
Wake Forest L. Rev. 467 (1979). 

For comment on the enforceability of arbitra- 
tion clauses in North Carolina separation 
agreements, see 15 Wake Forest L. Rev. 487 
GOS), 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

For note on voiding separation agreements 
by isolated acts of sexual intercourse, see 16 
Wake Forest L. Rev. 137 (1980). 

For survey of 1981 family law, see 60 N.C.L. 
Rev. 1379 (1982). 

For comment on contingent fees in domestic 
relations actions, see 62 N.C.L. Rev. 381 (1984). 

For domestic relations note, “The Validity of 
Foreign Divorce Decrees in North Carolina,” 
see 20 Wake Forest L. Rev. 765 (1984). 

For 1984 survey, “Estoppel and Foreign Di- 
vorce,” see 63 N.C.L. Rev. 1189 (1985). 

For 1984 survey, “Equitable Distribution 
Without Consideration of Marital Fault,” see 63 
N.C.L. Rev. 1204 (1985). 

For 1984 survey, “The Brief Death of Alien- 
ation of Affections and Criminal Conversation 
in North Carolina,” 63 N.C.L. Rev. 1317 (1985). 

For note on post-separation sexual inter- 
course precluding enforcement of agreement 
requiring parties to live separate and apart, see 
11 Campbell L. Rev. 73 (1988). 

For article, “Bromhal v. Stott: Revisiting the 
Court’s Role in Separation Agreements in the 
Context of Attorneys’ Fees,” see 74 N.C.L. Rev. 
2151 (1996). 

CASE NOTES 

I. In General. 

II. Separation. 
IL. Fault. 
IV. Domicile or Residence. 

I. IN GENERAL. 

Constitutionality. This section, as 
amended, is not unconstitutional on grounds 
that it violates equal protection by preserving a 
dependent spouse’s right to alimony without at 
the same time preserving all other property 
rights incident to continuation of the marital 
status, as the equal protection clauses of the 
State and federal Constitutions prohibit denial 
of the equal protection of the laws to persons, 
not to rights. Edwards v. Edwards, 42 N.C. App. 
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SOM 256ho He 2d 728 (L979): 
Abolition of the defense of recrimination in a 

divorce action based on a year’s separation does 
not deprive a spouse who was married before 
such abolition of a vested property right under 
the due process clause of the federal Constitu- 
tion or the “law of the land clause” of N.C. 
Const., Art. I, § 19. Nor does it deprive defen- 
dant husband of a vested property right as a 
tenant by the entirety without due process of 
law on grounds that it permits plaintiff wife to 
obtain a divorce from defendant and defeat 
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defendant’s right upon wife’s death to become 

the sole owner of property held by the parties as 

tenants by the entirety. Sawyer v. Sawyer, 54 

N.C. App. 141, 282 S.E.2d 527 (1981). 

This section is an indication of this 

State’s policy, as exhibited by legislation, that 

if the parties have lived separate and apart for 

one year, the marriage is no longer viable and is 

not worth saving. Bruce v. Bruce, 79 N.C. App. 

579, 339 S.E.2d 855, cert. denied, 317 INGw Ol, 

347 S.E.2d 36 (1986). 

Purpose of Section. — This section was 

enacted in order to enable a husband and wife 

to terminate their marriage without the sensa- 

tionalism and public airing of dirty linen which 

necessarily accompany a divorce based on fault. 

Harrington v. Harrington, 22 N.C. App. 419, 

206 S.E.2d 742, rev’d on other grounds, 286 

NiGn 260) 210 Gihe2d 100172) 

This section creates an independent 

cause of divorce. Pickens v. Pickens, 258 N.C. 

84, 127 S.E.2d 889 (1962); Gray v. Gray, IGN. 

App. 730, 193 S.E.2d 492 (1972). 

And Provides for “No Fault” Divorce. — 

As to divorces grounded on a one-year separa- 

tion of the parties, this State is a “no fault” 

jurisdiction; that is, a showing that the parties 

have achieved the required periods of residency 

and separation is all that is necessary to obtain 

a divorce in this State under this section. Mor- 

ris v. Morris, 45 N.C. App. 69, 262 S.E.2d 359 

(1980). 
Jurisdictional Requirements. — Under 

this section, in order to maintain an action for 

divorce, the husband and wife shall have (1) 

lived separate and apart for two years (now one 

year), and (2) the plaintiff, husband or wife, 

shall have resided in this State for a period of 

one year (now six months). These two require- 

ments are jurisdictional, and if either one or the 

other of these elements does not exist, the court 

would not have jurisdiction to try the action 

and any decree rendered would be void. Hend- 

erson v. Henderson, 232 N.C. 1, 59 §.E.2d 227 

(1950). 
Under this section, in order to maintain an 

action for divorce, the husband and wife shall 

have (1) lived separate and apart for two years 

(now one year); and (2) the plaintiff, husband or 

wife, shall have resided in this State for a 

period of six months. The jurisdictional require- 

ment as to residence under this section is met 

by allegation and proof of residence within this 

State for a period of six months next preceding 

the commencement of the action. Denson v. 

Denson, 255 N.C. 703, 122 S.E.2d 507 (1961). 

To obtain a divorce pursuant to this section, 

all that is required is proof that the parties 

have lived separate and apart for one year and 

that one of the parties has lived in this State for 

six months next preceding institution of the 
suit. Bruce v. Bruce, 79 N.C. App. 579, 339 
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S.E.2d 855, cert. denied, 317 N.C. 701, 347 

S.E.2d 36 (1986). 

Statute of Limitations Not Applicable to 

Actions for Absolute Divorce. — Balancing 

the reasons for having statutes of limitation 

against this State’s public policy of endeavoring 

to maintain the marital state on the one hand 

and not denying divorce to parties who have 

demonstrated a ground for divorce on the other 

hand, the general, residuary statute of limita- 

tions, G.S. 1-56, should not be applied to ac- 

tions for absolute divorce under this section. 

Bruce v. Bruce, 79 N.C. App. 579, 33915, Ea2d 

855, cert. denied, 317 N.C. 701, 347 S:E.2d 36 

(1986). 
Accrual of Cause of Action. — Separation, 

as a ground for divorce, is a type of continuing 

offense. It begins on the date the parties phys- 

ically separate with the requisite intention that 

the separation remain permanent, and the 

cause of action under this section accrues at the 

end of one year. However, the cause of action 

continues to accrue even after the one year 

period, so long as the parties remain “separate 

and apart” within the meaning of the statute. 

Bruce v. Bruce, 79 N.C. App. 579, 339 S.E.2d 

855, cert. denied, 317 N.C. 701, 347 S.E.2d 36 

(1986). 
But, the cessation of sexual relations alone 

does not constitute separation. Lin v. Lin, 108 

N.C. App. 772, 425 S.E.2d 9 (1993). 

An interlocutory appeal to determine 

the date of separation for the purposes of 

equitable distribution was rightfully dis- 

missed, as the parties had been separated for a 

period far in excess of one year and as the date 

of separation was irrelevant to the validity of 

the divorce. Stafford v. Stafford, 351 N.C. 94, 

5201S. 2dr 485 1999). 

Proper Parties. — The only persons who 

may bring an action for absolute divorce are 

those persons who are lawfully married to one 

another. Where there are children born to a 

marriage, it is neither proper nor necessary for 

them to be made parties to an action for divorce 

between their parents. Likewise, the only nec- 

essary parties in an action to set aside an 

absolute divorce decree after one spouse’s death 

are the surviving spouse and the personal rep- 

resentative of the deceased spouse. Thomas v. 

Thomas, 43 N.C. App. 638, 260 S.E.2d 163 

CLOT). 
Required Findings. — The court erred in 

declaring the parties’ divorce decree void where 

the divorce decree at issue was “in all respects 

regular on [its] face” and the defendant was 

properly served; the court’s findings, required 

by this section, were found under the heading 

“Conclusions of Law” rather than under “Find- 

ings of Fact.” Dunevant v. Dunevant, 142 N.C. 

App. 169, 542 S.E.2d 242, 2001 N.C. App. 

LEXIS 47 (2001). 

Applicability of § 50-10. — The application 
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to divorces under this section of the G.S. 50-10 
requirement that the factual allegations sup- 
porting the divorce must be deemed denied 
requires a finding of the necessary facts. While 
it remains sound public policy not to allow the 
granting of such divorces on the pleadings, it 
would, nevertheless, appear that it would make 
good jurisprudential sense to clearly remove 
divorces under this section from the more cum- 

bersome jury procedure and provide that all 
such cases be heard by the judge without a jury. 
Morris v. Morris, 45 N.C. App. 69, 262 S.E.2d 
359 (1980). 
Allegations and Proof Sufficient to Enti- 

tle Plaintiff to Divorce. — Where the com- 
plaint alleges, and there is evidence tending to 
show, that husband and wife, “have lived sepa- 
rate and apart for two years (now one year)” 
next immediately preceding the institution of 
the action, and that plaintiff “has resided in the 
State for a period of six months,” nothing else 
appearing, the establishment of these allega- 
tions by proof would entitle plaintiff to a di- 
vorce. This section so provides. Taylor v. Taylor, 
220.N.C. 80, 33 S.E.2d 492 (1945). 

It is unnecessary to set out in the complaint 

the cause of the separation or to allege that it 
was without fault on the part of plaintiff or to 
aver that it was by mutual agreement of the 
parties. Taylor v. Taylor, 225 N.C. 80, 33 S.E.2d 
492 (1945). 

In order to be entitled to a divorce on the 
ground of separation, plaintiff must show the 
fact of marriage, that the parties have lived 
separate and apart for two years (now one 
year), and that plaintiff has been a resident of 
the State for one year (now six months). Oliver 
ve Olivery219-NiG, 299, 13: S:E.2d 549'(1941). 

Where, in an action under this section, the 
testimony adduced by plaintiff is sufficient to 
establish, at the commencement of the action, 
that the plaintiff and defendant were husband 
and wife, that both of them had resided in the 
State for a period of six months, and that they 
had lived separate and apart within the mean- 
ing of the statute for an uninterrupted period of 
two years (now one year), the trial judge rightly 
refused to nonsuit the action. Mallard v. Mal- 
lard, 234 N.C. 654, 68 S.E.2d 247 (1951). 

Complaint seeking an absolute divorce was 
not fatally defective in failing to allege that the 
parties lived separate and apart for one year 
with the intention by at least one of them that 
the separation be permanent, where it con- 
tained the allegations required by this section. 
Sharp v. Sharp, 84 N.C. App. 128, 351 S.E.2d 
MOO RLOS)): 
Joinder of Grounds in Complaint. — 

Where the grounds are listed in the statutes for 
the same kind of divorce, the several grounds 
may be joined in one complaint, and the decree 
may be granted on any one of the grounds 
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proved. Swygert v. Swygert, 46 N.C. App. 178, 
264 S.E.2d 902 (1980). 
Statement in Answer. — In an action un- 

der this section, it was held that the mere 
statement in the answer that the allegation in 
the complaint “that plaintiff and defendant 
have not lived together as man and wife since 
April 1, 1942, is not denied,” was not an admis- 
sion of a “separation.” Moody v. Moody, 225 N.C. 
89, 33 S.E.2d 491 (1945). 

Stay Not Required. — A stay of plaintiff’s 
action for absolute divorce was not required 
pending resolution of defendant’s counterclaim 
for alimony in plaintiff’s earlier action for di- 
vorce from bed and board, since defendant’s 

claim for alimony, having been asserted in the 
prior action, would not be affected by an abso- 
lute divorce obtained by plaintiff in the action 
for absolute divorce. Edwards v. Edwards, 42 

N.C. App. 301, 256 S.E.2d 728 (1979). 
When Issues to Be Passed on by Jury. — 

In an action under this section, where the 
complaint alleged sufficient facts and defen- 
dant in her answer set up a divorce a mensa 
with alimony granted her on the grounds of 
abandonment, to which plaintiff replied with- 
out admission of wrongful or unlawful conduct 
on his part, a judgment for defendant on the 
pleadings was erroneous, as there were issues 
of fact raised to be tried by a jury. Lockhart v. 
Lockhart, 223.N.C. 123, 25 S.E.2d 465 (1943). 
When Plaintiff May Not Voluntarily Dis- 

miss Claim. — Where plaintiff seeks divorce 
upon the ground of one year’s separation and 
defendant in his answer likewise prays for a 
divorce upon the same ground, defendant’s 
prayer is in effect a counterclaim, and plaintiff 
therefore cannot voluntarily dismiss her claim 
without defendant’s consent. The rationale for 
this rule is that it would be manifestly unjust to 
allow a plaintiff who comes into court upon 
solemn allegations which, if true, entitle defen- 
dant to some affirmative relief against the 
plaintiff, to withdraw, ex parte, the allegations 
after defendant has demanded the relief to 
which they entitle him. McCarley v. McCariey, 
289 N.C. 109;'221 1S.H.2d 490: (1976). 
Estoppel from Challenging Divorce 

Judgment. — Where husband filed for divorce 
and performed some of his obligations under 
separation agreement for several years, remar- 
ried in reliance on the divorce judgment, and 
did not object to the validity of the divorce 
decree or the agreement until he sought to 
defend his failure to comply with the judgment 
on grounds that it was void, he was estopped 
from questioning its validity and effect. Amick 
v. Amick, 80 N.C. App. 291, 341 $.E.2d 613 
(1986). 
Modification of Custody Order in Action 

Under This Section. — An order awarding 
the custody of minor children determines the 
present rights of the parties, but is not perma- 
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nent in nature, and is subject to modification 

for subsequent change of circumstances affect- 

ing the welfare of the children; therefore, an 

order of the court, entered pursuant to former 

G.S. 50-16, awarding the custody of the chil- 

dren to the wife, did not preclude another ju
dge 

of the superior court from awarding custody of 

the children to the husband in the wife’s later 

action for absolute divorce under this section. 

Thomas v. Thomas, 259 N.C. 461, 130 S.E.2d 

871 (1963). 

Child Support Action Not Barred. — The 

inclusion in divorce judgment of a paragraph 

identifying plaintiff's former husband as the 

father of plaintiff’s child operated only to iden- 

tify the existence of a child born of the marriage 

and was not the subject of litigation, thus, 

collateral estoppel did not bar child support 

action against defendant. Guilford County ex 

rel. Child Support Enforcement Unit ex rel. 

Gardner «2 Daven 12380N.C) Appr 52% 473 

S.E.2d 640 (1996). 

Evidence of Mental Impairment. — In 

action for divorce based on one year’s separa- 

tion where defendant wife asserted incurable 

mental illness as a defense, although plaintiff 

offered no expert evidence concerning the diag- 

nosis of defendant’s condition, plaintiff's own 

testimony showed defendant's ability to per- 

form usual daily tasks when her illness was 

controlled with medication; moreover, the tes- 

timony of defendant’s treating psychiatrist and 

the person most familiar with her condition 

over an extended period of time, corroborated 

certain of plaintiff’s evidence. Scott v. Scott, 336 

N.C. 284, 442 S.E.2d 493 (1994). 

Mental Impairment. — To bar an action for 

divorce based on one year’s separation, the 

mental impairment must be to such extent that 

defendant does not understand what he or she 

is engaged in doing and the nature and conse- 

quences of the act. Scott v. Scott, 336 N.C. 284, 

442, S.B.2d 493 (1994). 

Trial court properly excluded evidence 

of defendant’s health and her prospects for 

obtaining medical insurance following divorce. 

Such evidence is not relevant to the trial court’s 

determination to grant or deny a divorce pur- 

suant to this section. Fletcher v. Fletcher, 104 

N.C. App. 225, 408 S.E.2d 753 @991): 

For cases decided under subdivisions 

(1) through (5) of former § 50-5, which for- 

merly set forth various grounds for divorce, see 

Wood v. Wood, 27 N.C. 674 (1845); Smith v. 

Morehead, 59 N.C. 360 (1863); Edwards v. 

Edwards, 61 N.C. 534 (1868); Barringer Vv. 

Barringer, 69 N.C. 179 (1873); Horne v. Horne, 

72 N.C. 530, appeal dismissed, 72 N.C. 534 

(1875); Long v. Long, 77 N.C. 304 (1877); 

McQueen v. McQueen, 82 N.C. 471 (1880); 

Webber v. Webber, 83 N.C. 280 (1880); Steel v. 

Steel, 104 N.C. 631, 10 S.E. 707 (1889), House 

v. House, 131 N.C. 140, 42 S.E. 546 (1902); 
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Kinney v. Kinney, 149 NiGl B21u639SIs 

(1908); Ellett v. Ellett, 157 NeC! 1619072855 

861 (1911); Cooke v. Cooke, 164 WG) 272060 

SE. 178 (1913); Alexander v. Alexander, 165 

N.C. 45, 80 S.E. 890 (1914); Bryant v. Bryant, 

171 N.C. 746, 88 S.E. 147 (1916); Sanderson Vv. 

Sanderson, 178 N.C. 339, 100 S.E. 590 (1919); 

Brown v. Brown, 182 N.C. 42, 108 S.E. 380 

(1921); Lee v. Lee, 182 N.C. 61, 108 S.E. 352 

(1921); Ellis v. Ellis, 190 N.C. A418, 130 S.E. 7 

(1925); Nelson v. Nelson, 197 N.Gl465 5149p: 

585 (1929); Keys v. Tuten, 199 N.C. 368, 154 

S FE. 631 (1930); Reeves v. Reeves, 203 N:G., 792; 

167 S.E. 129 (1933); Smithdeal v. Smithdeal, 

906 N.C. 397, 174 S.E.. 118, 4934); Hyder v. 

Hyder, 210 N.C. 486, 187 -S.E., 798193); 

Burrowes v. Burrowes, 210 N.C. 788, 188 S.E. 

648 (1936); Woodruff v. Woodruff, 215 N.C. 685, 

3S. F.2d 5 (1939); Young v. Young, 225 N.C. 340, 

34 S.B.2d 154 (1945); Pearce v. Pearce, 225 N.C. 

571, 35 S.E.2d 636 (1945); Pearce v. Pearce, 226 

N.C. 307, 37 S.E.2d 904 (1946); Welch v. Welch, 

926 N.C. 541, 39 S.E.2d 457 (1946), Smith v. 

Smith, 226 N.C. 544, 39 S.E.2d 458 (1946); 

Norman v. Norman, 230 N.C. 61, 51 5.6.20 927 

(1949); Cunningham v. Cunningham, 234 N.C. 

1, 65 S.E.2d 375 (1951); Mallard v. Mallard, 234 

N.C. 654, 68 S.E.2d 247 (1951); Carpenter v. 

Carpenter, 244 N.C. 286, 93 S.E.2d 617 (1956); 

Becker v. Becker, 262 N.C. 685, 138 S.E.2d 507 

(1964); Wright v. Wright, 281 NOS oe rae 

S F.2d 317 (1972); Greene v. Greene, TYNES. 

App. 314, 190 S.E.2d 258 (1972); Owens Vv. 

Owens, 28 N.C. App. 718, 222 S.E.2d 704, cert. 

denied, 290 N.C. 95, 225 S.E.2d 324 (1976). 

Applied in Hyder v. Hyder, 215 N.C. 239, 1 

S F.2d 540 (1939); Nall v. Nall, 229 N.C. 598, 50 

S F.2d 737 (1948); Deaton v. Deaton, 237 NIG! 

487, 75 S.E.2d 398 (1953); O’Briant v. O’Briant, 

939 N.C. 101, 79 S.E.2d 252 (1953); Whitener v. 

Whitener, 255 N.C. 731, 122 S.E.2d 705 (1961); 

Hutchins v. Hutchins, 260 N.C. 628, 133 S.E.2d 

459 (1963); Richardson v. Richardson, 261 N.C. 

521, 135 S.E.2d 532 (1964); Jones v. Jones, 261 

N.C. 612, 185 S.E.2d 554 (1964); Ponder v. 

Ponder, 32 N.C. App. 150, 230 S.E.2d 786 

(1977); Gerringer v. Gerringer, 42 N.C. App. 

580, 257 S.B.2d 98 (1979); In re Hayes, 43 N.C. 

App. 515, 259 S.E.2d 327 (1979); Wilhelm v. 

Wilhelm, 43 N.C. App. 549, 259 S.E.2d 319 

(1979); Mayer v. Mayer, 66 N.C. App. 522, oll 

S F.2d 659 (1984); Hinton v. Hinton, 70 N.C. 

App. 665, 321 S.E.2d 161 (1984). 

Cited in Teasley v. Teasley, 205 N.C. 604, 172 

SE. 197 (1934); Smithdeal v. Smithdeal, 206 

N.C. 397, 174S.E. 118 (1934); Long v. Long, 206 

N.C. 706, 175 S.E. 85 (1934); State v. Hender- 

son, 207 N.C. 258, 176 S.E. 758 (1934); Camp- 

bell v. Campbell, 207 N.C. 859, 176 S.E. 250 

(1934); Goodman v. Goodman, 208 N.C. 416, 

181 S.E. 328 (1935); Brown v. Brown, DIBENIGS 

347, 196 S.E. 333 (1938); Taylor v. Taylor, 225 

N.C. 80, 33 S.E.2d 492 (1945); Carter v. Carter, 
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232 N.C. 614, 61 S.E.2d 711 (1950); McLean v. 

IiMeLean, i253) NIC. 1389, 63°S.H.2d 138 (1951); 
Livingston v. Livingston, 235 N.C. 515, 70 
S.E.2d 480 (1952); Carpenter v. Carpenter, 244 
N.C. 286, 93 S.E.2d 617 (1956); Shaver v. 
Shaver, 244 N.C. 309, 938 S.E.2d 614 (1956); 
Shaver v. Shaver, 248 N.C. 113, 102 S.E.2d 791 

(1958); Sears v. Sears, 253 N.C. 415, 117 S.E.2d 

WC 1960); Hicks ‘v. Hicks; 275 N.C.:370, 167 
S.E.2d 761 (1969); Wright v. Wright, 281 N.C. 
159, 188 S.E.2d 317 (1972); Hamilton v. Hamil- 
ton, 296 N.C. 574, 251 S.E.2d 441 (1979); Wise 
v. Wise, 42 N.C. App. 5, 255 S.E.2d 570 (1979); 

O’Hara v. O’Hara, 46 N.C. App. 819, 266 S.E.2d 
59 (1980); McCall v. Harris, 55 N.C. App. 390, 
285 S.E.2d 335 (1982); Alexander v. Alexander, 

Com NO ADP. e545, colo o.4.2d 772° 1984): 
Buffington v. Buffington, 69 N.C. App. 483, 317 
S.E.2d 97 (1984); Seifert v. Seifert, 82 N.C. App. 
329, 346 S.E.2d 504 (1986); Banner v. Banner, 

SOM NN CmADD., o91, odo 9.20 110 (1937): 
Coombs v. Coombs, 121 N.C. App. 746, 468 
S.E.2d 807 (1996); Daniel v. Daniel, 132 N.C. 
App. 217, 510 S.E.2d 689 (1999). 

II. SEPARATION. 

Editor’s Note. — Many of the cases below 
were decided prior to the 1987 amendment to 
this section, providing that isolated incidents of 
sexual intercourse shall not toll the statutory 
period for divorce predicated on one year sepa- 
ration. As to resumption of marital relations, 
see G.S. 52-10.2. 

Parties Must Have Lived Separate and 
Apart for One Year. — The material aspect of 
this statute is the requirement that the parties 
have lived separate and apart for one year prior 
to institution of the suit. Myers v. Myers, 62 
NiGrAppe2917302 S.E.2d 476 (1983). 

The expression used in Byers v. Byers, 222 
N.C. 298, 22 S.E.2d (1942), “that the bare fact 
of living separate and apart for the period of 
two years (now one year); standing alone, wiil 
not constitute a cause of action for divorce,” 

should be viewed in the light of its setting, and 
construed accordingly. It was not intended as a 
delimitation of the statute. Byers v. Byers, 223 
N.C. 85, 25 S.E.2d 466 (1943). 
Separation Requirement Applies to Year 

Prior to Institution of Suit. — The require- 
ment that parties live separate and apart for 
one year applies to the year prior to institution 
of the suit. Bruce v. Bruce, 79 N.C. App. 579, 
339 S.E.2d 855, cert. denied, 317 N.C. 701, 347 

S.E.2d 36 (1986). 
The separation contemplated by this 

section is apparently unrestricted. Taylor 
wv, Taylor, 225 N:C)80; 33 S.H.2d'492 (1945). 
Mutual Agreement to Separate Is Not 

Required. — A charge by the court to the jury 
that the living separate and apart means living 
separate and apart under mutual agreement 
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only, was erroneous, entitling plaintiff to a new 
trial. Byers v. Byers, 222 N.C. 298, 22 S.E.2d 
902 (1942), distinguishing Parker v. Parker, 
210 N.C. 264, 186 S.E. 346 (1986), decided 
under prior wording of section. See 15 N.C.L. 
Rev. 348 (1937). 

In order to be entitled to a divorce, a plaintiff 
need not show that a marital separation for the 
statutory period was by mutual agreement or 
under a decree of court. Beck v. Beck, 14 N.C. 
App. 163, 187 S:B.2d 355 (1972). 

Husband’s physical separation from his wife 
for the statutory one-year period of G.S. 50-6 
and his accompanying intention to end the 
marriage were sufficient to entitle him to an 
absolute divorce, even though the wife did not 
know of his intention to end the marriage until 
less than a year before the husband filed for 
divorce; there was no requirement under G.S. 
50-6 that the remaining spouse have knowl- 
edge of the other party’s intention to cease 
cohabitation. Smith v. Smith, 151 N.C. App. 
130, 564 S.E.2d 591, 2002 N.C. App. LEXIS 676 
(2002). 
But Was Required Formerly. — Before the 

1937 amendment, which struck out of this 

section the phrase “either under deed of sepa- 
ration or otherwise,” it was held that while the 
applicant need not be the injured party, the 
statute did not authorize a divorce where the 
husband had separated himself from his wife, 
or the wife had separated herself from her 
husband, without cause and without agree- 
ment, express or implied. Lee v. Lee, 182 N.C. 
61, 108 S.E. 352 (1921); Parker v. Parker, 210 

N.C. 264, 186 S.E. 346 (1936); Hyder v. Hyder, 
210 N.C. 486, 187 S.E. 798 (1936); Reynolds v. 
Reynolds, 210 N.C. 554, 187 S.E. 768 (1936). 

This section contains no requirement 
that separation of the parties be volun- 
tary. Harrington v. Harrington, 286 N.C. 260, 
210 S.E.2d 190 (1974). But see Williams v. 
Williams, 224 N.C. 91, 29 S.E.2d 39 (1944), 
holding that the separation under this section 
must be voluntary in its inception, and Taylor v. 
Daylorne2257 NAC 7805883 Se 2die492, (11945), 
holding that “separation” would not include an 
involuntary living apart, where there had been 
no previous separation, such as might arise 

from the incarceration or insanity of one of the 
parties. 
But This Section Is Inapplicable Where 

Separation Is Due to Insanity of Defen- 
dant. — Divorce on the grounds of two years’ 
(now one year’s) separation under this section 
cannot be maintained when the separation is 
due to the insanity or mental incapacity of 
defendant spouse, the sole remedy in such 
instance being under former G.S. 50-5(6) (re- 
codified as G.S. 50-5.1). Lawson v. Bennett, 240 

N.C. 52, 81 S.E.2d 162 (1954); Moody v. Moody, 

2a NIGao2. ilies, We2dai Za) lel): 
To bar an action for divorce based on two 
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years’ (now one year’s) separation, the mental 

impairment must be to such an extent that 

defendant does not understand what he or she 

is engaged in doing and the nature and conse- 

quences of the act. Moody v. Moody, 253 N.C. 

752, 117 S.E.2d 724 (1961). 

“Judicial Separation” Included. —
 A legal 

separation for the requisite period of two years 

(now one year) is ground for divorce under this 

section. The separation here contemplated in- 

cludes a “judicial separation” as well as one 

brought about by the act of the partie
s, or one of 

them. Lockhart v. Lockhart, 223 NI@R559)) 21 

S.E.2d 444 (1943). 

A separation by act of the parties, or one of 

them, or under order of court a mensa et thoro, 

suffices to meet the terms of this section. Taylor 

v. Taylor, 225 N.C. 80, 33 S.E.2d 492 (1945). 

The effect of a judgment granting a divorce a 

mensa et thoro was to legalize the separation of 

the parties which theretofore had been caused 

by the husband's actions, and after two years 

(now one year) from the date of such judgment, 

the husband could proceed to an absolute di- 

vorce. Becker v. Becker, 262 NICAIG8a iss 

S F.2d 507 (1964). See also, Pruett v. Pruett, 

247 N.C. 13, 100 S.E.2d 296 (1957). 

The effect of a divorce a mensa et thoro 

obtained by the wife on the ground that her 

husband abandoned her, was to legalize their 

separation from the date of such judgment; and 

in such case the husband, after two years (now 

one year) from the date of such judgment, could 

proceed to an absolute divorce. Richardson v. 

Richardson, 257 N.C. 705, 127 Si2de525 

(1962). 
A judgment in an action instituted under 

former G.S. 50-16 decreeing that the husband 

had willfully abandoned the wife and awarding 

her support and maintenance constituted a 

judicial separation which, two years (now one 

year) thereafter, would permit the husband to 

obtain an absolute divorce. Rouse v. Rouse, 258 

N.C. 520, 128 S.E.2d 865 (1963); Wilson v. 

Wilson, 260 N.C. 347, 132 S.E.2d 695 (1963). 

The pendente lite order in the wife’s action 

for divorce from bed and board legalized the 

separation between the husband and wife, 

since it provided not only for alimony pendente 

lite and child custody, but also that the wife 

have the sole use and peaceful and undisturbed 

possession of the residence, and such separa- 

tion having continued for the requisite one year 

thereafter, the plaintiff-husband became enti- 

tled to a divorce. Earles v. Earles, 29 N.C. App. 

348, 224 S.B.2d 284 (1976). 

What Constitutes Legalized Separation. 

__ Kither an action for a divorce a mensa et 

thoro, an action for alimony without divorce 

under former G.S. 50-16, or a valid separation 

agreement may constitute a legalized separa- 

tion which thereafter will permit either of the 

parties to obtain an absolute divorce on the 
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ground of one year’s separation. Harrington Vv. 

Harrington, 286 N.C. 260, POMS 2daeloe 

(1974). 
Valid separation agreement legalizes 

separation from and after the date 

thereof. Harrington v. Harrington, 286 N.C. 

260, 210 S.E.2d 190 (1974). 

To be valid a separation agreement must 

be untainted by fraud, must be in all re- 

spects fair, reasonable and just, and must have 

been entered into without coercion or the exer- 

cise of undue influence, and with full knowl- 

edge of all the circumstances, conditions, and 

rights of the contracting parties. Eubanks v. 

Eubanks, 273 N.C. 189, 159 S.E.2d 562 (1968). 

Until deed of separation is rescinded, 

defendant cannot attack legality of sepa- 

ration or obtain alimony from plaintiff. 

Eubanks v. Eubanks, 273 N.C. 189, 159 S.E.2d 

562 (1968). 
Effect of Resumption of Cohabitation 

upon Separation Agreement. — When sep- 

arated spouses who have executed a separation 

agreement resume living together in the home 

which they occupied before the separati
on, they 

hold themselves out as man and wife in the 

ordinary acceptation of the descriptive phrase. 

Irrespective of whether they have resumed sex- 

ual relations, in contemplation of law, their 

action amounts to a resumption of marital 

cohabitation which rescinds their separation 

agreement insofar as it had not been executed. 

Further, a subsequent separation will not re- 

vive the agreement. In re Estate of Adamee, 

291 N.C. 386, 230 S.E.2d 541 (1976). 

The same public policy which will not permit 

spouses to continue to live together in the same 

home, holding themselves out to the public as 

husband and wife, to sue each other for an 

absolute divorce on the ground of separation, or 

to base the period of separation required for a 

divorce on any time they live together, will also 

nullify a separation agreement if the parties 

resume marital cohabitation. In re Estate of 

Adamee, 291 N.C. 386, 230 S.E.2d 541 (1976). 

The heart of a separation agreement is the 

parties’ intention and agreement to live sepa- 

rate and apart forever, and when a husband 

and wife enter into a deed of separation the 

policy of the law is that they are to live sepa- 

rate. Therefore, they void the separation agree- 

ment if they reestablish a matrimonial home. 

In re Estate of Adamee, 291 N.C. 386, 230 

S.E.2d 541 (1976). 

Sexual intercourse between a husband and 

wife after the execution of separation agree- 

ment voids the contract. Murphy v. Murphy, 

295 N.C. 390, 245 S.E.2d 693 (1978). But see 

now § 52-10.2. 

Where a reconciliation and resumption of 

cohabitation has taken place, an order or sepa- 

ration agreement with provisions for future 

support and an agreement to live apart is 



§50-6 

necessarily abrogated. Williamson v. William- 
son, 66 N.C. App. 315, 311 S.E.2d 325 (1984). 
Grounds for Attacking Deed of Separa- 

tion. — A married woman may attack the 
certificate of her acknowledgment and privy 
examination respecting her execution of a deed 
of separation, inter alia, upon the grounds of 
her mental incapacity, infancy, or the fraud of 
the grantee. Eubanks v. Eubanks, 273 N.C. 
139 )4159-5.H.2d.562 (1968). 

Effect of Decree Denying Alimony. — Ifa 
separation is legalized by an award of alimony 
without divorce, there is no sound reason why it 
should not also be legalized by a decree denying 
alimony based upon a finding of no dependency. 
In each case the court has considered and 
determined the respective rights and obliga- 
tions of the separated parties insofar as support 
is concerned. In neither case is the court able to 
mend the broken marriage or to force the par- 
ties to live together if either persists in continu- 
ing to live apart. Cook v. Cook, 41 N.C. App. 
1569254 5.1) 2d 261 (1979). 

The separation of the parties became legal- 
ized by the entry of the judgment which denied 
defendant alimony and by entry of the order 
which awarded her possession of the house. 
The parties having lived separate and apart for 
more than one year after their separation thus 
became legalized, plaintiff was entitled to 
maintain an action for an absolute divorce 
under this section. The adjudication made in 
the prior action that plaintiff had originally 
wrongfully abandoned the defendant was not 
effective as a bar in the later action. Cook v. 
Cook, 41 N.C. App. 156, 254 S.E.2d 261 (1979). 
Separation means cessation of cohabita- 

tion, and cohabitation means living together as 
man and wife, though not necessarily implying 
sexual relations. Cohabitation includes other 
marital responsibilities and duties. Dudley v. 
Dudley, 225 N.C. 83, 33 S.E.2d 489 (1945); 
Young v. Young, 225 N.C. 340, 34 8.E.2d 154 
(1945); In re Estate of Adamee, 291 N.C. 386, 

230 S.E.2d 541 (1976); Tuttle v. Tuttle, 36 N.C. 
App. 635, 244 S.E.2d 447 (1978). 

Physical Separation Must Be Accompa- 
nied by Intention to Cease Cohabitation. 
— A husband and wife live separate and apart 
for the prescribed period within the meaning of 
this section when, and only when, these two 
conditions concur: (1) They live separate and 
apart physically for an uninterrupted period of 
two years (now one year); and (2) their physical 
separation is accompanied by at least an inten- 
tion on the part of one of them to cease their 
matrimonial cohabitation. Mallard v. Mallard, 

234 N.C. 654, 68 S.E.2d 247 (1951); Richardson 
vy. Richardson, 257 N.C. 705, 127 S.E.2d 525 
(1962); Beck v. Beck, 14 N.C. App. 163, 187 
§.E.2d 355 (1972). 

The bare fact of living separate and apart for 
the period of two years (now one year), standing 
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alone, will not constitute a cause of action for 
divorce. There must be at least an intention on 

the part of one of the parties to cease cohabita- 
tion, which must be shown to have existed at 

the time alleged as the beginning of the sepa- 
ration period. It must appear that the separa- 
tion is with that definite purpose on the part of 
at least one of the parties. The exigencies of life 
and the necessity of making a livelihood may 
sometimes require that the husband shall ab- 
sent himself from the wife for long periods, a 
situation which was not contemplated by the 
law as a cause of divorce in fixing the period of 
separation. Byers v. Byers, 222 N.C. 298, 22 
S.E.2d 902 (1942). 

The words “separate and apart,” as used in 
this section, mean that there must be both a 

physical separation and an intention on the 
part of at least one of the parties to cease the 
matrimonial cohabitation. Earles v. Earles, 29 

N.C. App. 348, 224 S.E.2d 284 (1976); Myers v. 
Myers, 62 N.C. App. 291, 302 S.E.2d 476 (1983). 
Evidence of Conjugal Relations Within 

Statutory Period Before Action. — Sexual 
relations between spouses separated for less 
than one year invalidates those obligations of 
the parties, pursuant to a separation agree- 
ment, that are contingent upon the require- 
ment that the parties “live continuously sepa- 
rate and apart” for one year. Higgins v. Higgins, 
86 N.C. App. 513, 358 S.H.2d 553 (1987), aff'd, 
321 N.C. 482, 364 S.E.2d 426 (1988). 

Evidence that within the statutory period 
before the institution of the divorce action de- 
fendant visited plaintiff at army camp and 
plaintiff visited defendant on furloughs, and 
that at such times they cohabitated as man and 
wife, was sufficient to negative the conclusion 
that conjugal relations had ceased for the pe- 
riod prescribed by this section, and supported 
verdict in defendant’s favor and judgment de- 
nying plaintiff’s suit for divorce on the grounds 
of two years’ (now one year’s) separation. Ma- 
son v. Mason, 226 N.C. 740, 40 S.E.2d 204 
(1946), decided prior to the 1987 amendment to 
this section. 
The discontinuance of sexual relations 

is not in itself a living “separate and 
apart” within the meaning of the statute, and 
a divorce will be denied where it appears that, 
during the period relied upon, the parties had 
lived in the same house. Dudley v. Dudley, 33 

S.E.2d 489 (1945). 
Effect of Continuing Support of Spouse. 

— This section does not contemplate, as essen- 
tial, a repudiation of all marital obligations, 
and the fact that the husband has supported 
the wife will not defeat his action. Byers v. 
Byers, 222 N.C. 298, 22 S.H.2d 902 (1942). 

If a plaintiff in a divorce action on grounds of 
separation contributes to the support of his 
wife, solely in an attempt to fulfill the obliga- 
tion imposed by statute, his conduct is not 
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inconsistent with a legal separation; but if he 

makes such payments in recognition of his 

marital status and in discharge of his marital 

obligations, there is no living separate and 

apart within the meaning of the statute. Will- 

jameiw Williamee2240 NI Geol; 29 S.H.2d' 39 

(1944). 
When Requirements for Valid Separa- 

tion Not Satisfied. — The law delineates two 

circumstances under which the law will hold 

spouses to have failed to satisfy the require- 

ments of a valid separation: first, sexual activ- 

ity between the parties, and, second, such as- 

sociation between the parties as to induce 

others to regard them as living together. 

Ledford v. Ledford, 49 N.C. App. 226, DIAN 

S E2d 393 (1980), decided prior to the tod 

amendment to this section. 

Casual and isolated social acts between 

separated spouses do not as a matter of law 

create a holding out as man and wife. Ledford v. 

Ledford, 49 N.C. App. 226, 97D) Sk2de39s3 

(1980). 
Isolated or casual acts of sexual inter- 

course between separated spouses toll the 

statutory period required for divorce predi- 

cated on separation. Pitts v. Pitts, 54 N.C. App. 

163, 282 S.E.2d 488 (1981), decided prior to the 

1987 amendment to this section. 

Question of Resumption of the Conjugal 

Relation After Separation Is for Jury. See 

Reynolds v. Reynolds, 210 N.C. 554, 187 S.H.2d 

768 (1936). 

Mutuality of Intent to Reconcile Is Es- 

sential Where Evidence Conflicts. — When 

the evidence is conflicting, the issue of the 

parties’ mutual intent 1s an essential element 

in deciding whether the parties were reconciled 

and resumed cohabitation. Williamson v. Will- 

iamson, 66 N.C. App. 315, 311 S.B.2d 325 

(1984); Camp v. Camp, 75 N.C. App. 498, 331 

S.E.2d 163, cert. denied, 314 N.C. 663, 335 

S.E.2d 493 (1985). 

Separation May Not Be Based on Evi- 

dence Showing Cohabitation. — For the 

purposes of obtaining a divorce under this sec- 

tion, separation may not be predicated upon 

evidence which shows that during the statuto- 

rily prescribed period the parties have cohab- 

ited as husband and wife. Camp v. Camp, 75 

N.C. App. 498, 331 S.E.2d 163, cert. denied, 314 

N.C. 663, 335 S.E.2d 493 (1985). 

Husband’s return to the marital home 

for a 10-day period, during which time he, 

inter alia, never had any sexual relations with 

his wife, was constantly looking for work, and 

did not otherwise represent himself to have 

resumed the marital relationship, did not con- 

stitute a resumption of marital cohabitation 

such as to invalidate the parties’ separation 

agreement and bar divorce on the grounds of 

living separate and apart for one year. Camp V. 

Camp, 75 N.C. App. 498, 331 S.E.2d 163, cert. 
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denied, 314 N.C. 663, 335 S.E.2d 493 (1985). 

Resumption of the marital relation is 

not inherently secretive and spouses are 

competent to testify about it. Williamson v. 

Williamson, 66 N.C. App. 315, 311 S.E.2d 325 

(1984). 
“Inclination and Opportunity” Rule In- 

applicable to Proof of Resumption of Mar- 

ital Relations. — The “inclination and oppor- 

tunity” concept allows a presumption of 

adulterous sexual intercourse if adulterous in- 

clination and opportunity are shown. The rule 

applies only to cases of alleged adultery, be- 

cause adultery is an illegal act which by its very 

nature is difficult to prove. Such justification of 

the rule for adultery cases is nonexistent for 

proof of resumption of marital relations be- 

tween separated spouses, an act which is not 

against the law but which merely breaks a 

contract between the spouses. Williamson Vv. 

Williamson, 66 N.C. App. 315, 311 S.E.2d 325 

(1984). 

Complaint must state a date of separa- 

tion to establish the general time frame for 

divorce based on a year’s separation. Myers v. 

Myers, 62 N.C. App. 291, 302 S.E.2d 476 (1983). 

II. FAULT. 

Either party may secure an absolute 

divorce under this section, even though the 

applicant is the party who commits the wrong, 

as granting divorces is exclusively statutory 

and this is an independent act of the General 

Assembly. Long v. Long, 206 N.C. 706, 175 S.E. 

85 (1934); Byers v. Byers, 222 N.C. 298, 22 

S.E.2d 902 (1942). 

Bither party may bring an action for absolute 

divorce under this section, and the jury’s find- 

ing that defendant did not abandon plaintiff 

without cause did not preclude judgment in 

plaintiff’s favor. Campbell v. Campbell, 207 

N.C. 859, 176 S.E. 250 (1934). 

Plaintiff Need Not Establish That He Is 

Injured Party. — Where the husband sues the 

wife for an absolute divorce upon the ground of 

two years’ (now one year’s) separation under 

this section, he is not required to establish as a 

constituent element of his cause of action that 

he is the injured party. Pickens v. Pickens, 258 

NG, 68498127 (Si He2de 889. 962); Overby v. 

Overby, 272 N.C. 636, 158 S.E.2d 799 (1968). 

In an action for absolute divorce under this 

section, the plaintiff need not allege and prove 

that he or she is an injured party. Earles v. 

Earles, 29 N.C. App. 348, 224 S.E.2d 284 

(1976): 
Recrimination does not constitute a bar 

to plaintiff’s action for divorce based on one 

year’s separation. Smith v. Smith, 42 N.C. App. 

246, 256 S.E.2d 282 (1979). 

For case discussing the elimination of the 

defense of recrimination based on former G.S. 
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50-5 by Session Laws 1977, c. 817, s. 1, effective 
Aug. 1, 1977, and recrimination based on G.S. 
50-7 by Session Laws 1977, 2nd Sess., c. 1190, 

s. 1, effective June 16, 1978, see Gardner v. 
Gardner, 48 N.C. App. 38, 269 S.E.2d 630 
(1980). 

This section is a “no-fault” statute. Recrimi- 
natory defenses are not applicable. Bruce v. 
Bruce, 79 N.C. App. 579, 339 S.E.2d 855, cert. 
denied, 317 N.C. 701, 347 S.E.2d 36 (1986). 
Where Action Is Brought After July 31, 

1977. — The defense of recrimination cannot be 
asserted in actions for absolute divorce insti- 
tuted in this State after July 31, 1977, even if 
the alleged adulterous acts on the part of the 
plaintiff occurred after the separation of the 
parties. Edwards v. Edwards, 43 N.C. App. 296, 
Bog eee 111979). 
Even If Acts Occurred Prior to July 31, 

1977. — Recrimination cannot be asserted as a 
defense in actions for absolute divorce based on 
a year’s separation brought after July 31, 1977. 
Therefore, since plaintiff’s action was begun on 
August 30, 1978, the defense of recrimination 
in the form of abandonment would not be 
available to defendant, even though the alleged 
abandonment occurred prior to the effective 
date of the statute. Boone v. Boone, 44 N.C. 

Apps (On259ns 2d 192 1 (1979): 
But Recrimination Could Be Pleaded in 

Action Brought Prior to Amendment. — 
Where husband filed action for divorce pursu- 
ant to this section on June 1, 1976, elimination 

of recriminatory defenses based on G.S. 50-7 by 
Session Laws 1977, 2nd Sess., c. 1190, s. 1, 

effective June 16, 1978, would not be apphed 
retroactively so as to bar wife from pleading 
such defenses. Gardner v. Gardner, 48 N.C. 

App. 88, 269 S.E.2d 630 (1980). 
Defense of Recrimination Prior to 

Amendment of Section. — For cases decided 
under the doctrine of recrimination, which al- 
lowed a defendant in a divorce action to set up 
as a defense in bar of plaintiff's action that 
plaintiff was guilty of misconduct which in 
itself would have been a ground for divorce, 
prior to elimination of the defense of recrimina- 
tion by the amendments to this section by 
Session Laws 1977, c. 817, s. 1, and Session 

Laws 1977, 2nd Sess., c. 1190, s. 1, see Reynolds 

v. Reynolds, 208 N.C. 428, 181 S.E. 338 (1935); 
Hyder v. Hyder, 210 N.C. 486, 187 S.E. 798 
(1936); Byers v. Byers, 223 N.C. 85, 25 S.E.2d 
466 (1943); Pharr v. Pharr, 223 N.C. 115, 25 
S.E.2d 471 (1943); Taylor v. Taylor, 225 N.C. 80, 
33 S.E.2d 492 (1945); Welch v. Welch, 226 N.C. 
541, 39 S.E.2d 457 (1946); Richardson v. Rich- 
ardson; 257 N.C. 705, 127 S.E.2d 525 (1962); 
Edmisten v. Edmisten, 265 N.C. 488, 144 
S.E.2d 404 (1965); Rupert v. Rupert, 15 N.C. 
App. 730, 190 S.E.2d 693, cert. denied, 282 N.C. 
158)1910S.Ei2d 759 (1972); Grayvi Gray, 16 
Ne: App. 730; 1985S!E.2d 492 (4972); Har- 
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rington v. Harrington, 286 N.C. 260, 210 S.E.2d 
190 (1974); Heilman v. Heilman, 24 N.C. App. 

11, 210 S.E.2d 69 (1974). 
For cases as to defense of abandonment un- 

der this section prior to elimination of defense 
of recrimination, see Byers v. Byers, 223 N.C. 
85, 25 S:H.2d 466 (1943); Pharr v. Pharr, 223 
NGC yon hed, 11943) s@amenron Vv. 

Cameron, 235 N.C. 82, 68 S.E.2d 796 (1952); 

McLean v. McLean, 237 N.C. 122, 74S.E.2d 320 

(1953); Johnson v. Johnson, 237 N.C. 383, 75 
S.H2¢d 109 (1953)" Pruett. v, Pruett, 247_N.C. 
13, 100 S.E.2d 296 (1957); Taylor v. Taylor, 257 
N.C. 130, 125 S.B.2d 373 (1962); Richardson v. 
Richardson, 207 (NVCy 705, 2.0 3S: 2d 529 
(1962); Pickens v. Pickens, 258 N.C. 84, 127 

S.E.2d 889 (1962); O’Brien v. O’Brien, 266 N.C. 

502, 146 S.E.2d 500 (1966); Campbell v. Camp- 

pell2 70FINGr 208 ata 4y So 2d) 101NG9G7): 
Overby v. Overby, 272 N.C. 636, 158 S.E.2d 799 

(1968); Eubanks v. Eubanks, 273 N.C. 189, 159 
S.E.2d 562 (1968); McLeod v. McLeod, 1 N.C. 
App. 396, 161 S.E.2d 635 (1968); Rupert v. 
Rupert, 15 N.C. App. 730, 190 S.E.2d 693, cert. 
denied, .282_.N.C.al538 191 5S. 2d 759 G97 2); 
Harrington v. Harrington, 22 N.C. App. 419, 
206 S.E.2d 742, rev’d on other grounds, 286 
N.C. 260, 210 S.E.2d 190 (1974); Heilman v. 
Heilman, 24 N.C. App. 11, 210 S.E.2d 69 (1974). 

IV. DOMICILE OR RESIDENCE. 

The six months residency requirement 
means the six months next preceding com- 
mencement of the action. Bruce v. Bruce, 79 

N.C. App. 579, 339 S.E.2d 855, cert. denied, 317 

NG, 7015347 S2d 86 (986): 
Separate Domicile for Wife. — North 

Carolina divorce statutes recognize the legality 
of a separate domicile or residence for the wife. 
Rector v. Rector, 4 N.C. App. 240, 166 S.E.2d 
492 (1969). 

To establish a domicile, there must be a 
residence and the intention to make it a 
home or to live there indefinitely. Bryant v. 
Bryant, 228 N.C. 287, 45 S.E.2d 572 (1947). 

Plaintiff must be physically present in this 
State and have the intention of making his 
residence here a permanent abiding place in 
order to be domiciled here within the meaning 
of this section, making residence in this State 
for six months a jurisdictional prerequisite to 
the institution of an action for divorce on the 
grounds of two years’ (now one year’s) separa- 
tion. Bryant v. Bryant, 228 N.C. 287, 45 S.H.2d 
572 (1947). 
The fact that a person obtains an auto- 

mobile license and ration cards in another 
state, giving such state as his residence, while 
competent on the question of domicile, is not 
conclusive. Bryant v. Bryant, 228 N.C. 287, 45 

S.E.2d 572 (1947). 
Finding of Court as to Residence. — The 
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finding of the court, supported by evidence, that 

plaintiff was physically present in this State for 

more than six months prior to instituting an 

action for divorce and that he regarded his 

residence here as a permanent home was suffi- 

cient to support a judgment denying defen- 

dant’s motion in the cause to set aside the 

divorce decree on the ground of want of the 

jurisdictional requirement of domicile. Bryant 

v. Bryant, 228 N.C. 287, 45 S.E.2d 572 (1947). 

How Decree Attacked on Ground of Non- 

residence. — The proper procedure to attack a 

divorce decree on the ground that plaintiff had 

not been a resident of the State for six months 

preceding the institution of the action is by 
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motion in the cause. Bryant v. Bryant, 228 N.C. 

287, 45 S.E.2d 572 (1947). 

Defect in Jurisdiction Held Insignifi- 

cant Since Either Party Could Bring Pro- 

ceeding. — Although the court improperly 

found jurisdiction over defendant, this error 

was insignificant, in that this section allows a 

divorce proceeding on the application of either 

party, if and when the husband and wife have 

lived separate and apart for one year, and the 

plaintiff or defendant in the suit for divorce has 

resided in the State for a period of six months. 

Andris v. Andris, 65 N.C. App. 688, 309 S.E.2d 

570 (1983). 

OPINIONS OF ATTORNEY GENERAL 

Incompetency Following Separation. — 

A plaintiff may pursue a divorce option under 

this section where, after the parties have sep- 

arated, the defendant sustains injuries bring- 

ing into question his competency. Section 50-5.1 

is not available in such a case. See opinion of 

Attorney General to Mr. James Lee Knight, 

Clerk of Superior Court, Guilford County, 55 

NC AG, 62 (1986). 

§ 50-7. Grounds for divorce from bed and board. 

The court may grant divorces from bed and board on application of the party 

injured, made as by law provided, in the following cases if either party: 

(1) Abandons his or her family. 

(2) 
(3) 

Maliciously turns the other out of doors. 

By cruel or barbarous treatment endangers the life of the other. In 

addition, the court may gran t the victim of such treatment the 

remedies available under G.S. 50B-1, et seq. 

(4) Offers such indignities to the person of the other as to render his or her 

condition intolerable and life burdensome. 

Becomes (5) an excessive user of alcohol or drugs so as to render the 

condition of the other spouse intolerable and the life of that spouse 

burdensome. 
(6) Commits adultery. (1871-2, c. 

Se 660 196i ic o2 ys: 

1985. c 574, ss. 1 2.) 

Cross References. — For provision that in 

an action brought pursuant to this section, if 

either or both parties have sought and obtained 

marital counselling by a licensed physician, 

licensed psychologist, or certified marital fam- 

ily therapist, the person rendering such coun- 

selling shall not be competent to testify in the 

action concerning information acquired while 

rendering such counselling, see G.S. 8-53.6. As 

to effect of divorce a mensa et thoro on right to 

administer spouse’s estate, see G.S. 314-1. As 

to necessary allegations, see G.S. 50-8 and note. 

As to resumption of marital relations, see G.S. 

52-10.2. 
Legal Periodicals. — For case law survey 

on alimony without divorce, see 41 N.C.L. Rev. 

459 (1963). 
For article dealing with marriage contracts 

193, s. 36; Code, s. 1286; Rev., s. 1562; 

TALOTL cllepve. 22, Loy o, CoO. oe 

as related to North Carolina law, see 13 Wake 

Forest L. Rev. 85 (1977). 

For note discussing application of the com- 

pulsory counterclaim provision of G.S, 1A-1, 

Rule 13 in divorce suits, see 57 N.C.L. Rev. 459 

Gi972). 
For survey of 1978 family law, see 57 N.C.L. 

Revani0S40(007 9). 
For survey of 1979 family law, see 58 N.C.L. 

Rev. 1471 (1980). 

For note on separability of support and prop- 

erty provisions in ambiguous separation agree- 

ments, see 16 Wake Forest L. Rev. 152 (1980). 

For 1984 survey, “Estoppel and Foreign Di- 

vorce,” see 63 N.C.L. Rev. 1189 (1985). 

For note, “Post-Separation Failure to Sup- 

port a Dependent Spouse as a Sole Ground for 

Alimony Despite the Absence of Marital Mis- 
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conduct Before Separation — Brown vy. Brown,” 
see 15 Campbell L. Rev. 333 (1998). 

ART. 1. DIVORCE, ETC., GENERALLY §50-7 

CASE NOTES 

I. In General. 
II. Abandonment. 

III. Maliciously Turning Spouse Out. 
IV. Cruel Treatment. 
V. Indignities. 

VI. Excessive Use of Alcohol or Drugs. 

I. IN GENERAL. 

A divorce from bed and board is nothing 
more than a judicial separation, that is, an 

authorized separation of husband and wife. 
Schlagel v. Schlagel, 253 N.C. 787, 117 S.E.2d 
790 (1961); Triplett v. Triplett, 38 N.C. App. 
364, 248 S.E.2d 69 (1978). 

Suit for divorce from bed and board is 
not exclusively a means for collection of 
alimony, but also a means of establishing a 
certain legal relationship. Long v. Long, 71 N.C. 
App. 405, 322 S.H.2d 427 (1984). 

Applicability of § 50-10. — Section 50-10 
applies to a divorce from bed and board under 
this section. Schlagel v. Schlagel, 253 N.C. 787, 
Live Sv 2d7790-(1961): 

Finality. — A divorce from bed and board is 
a final order. There is no such thing as a divorce 
from bed and board pendente lite. Kale v. Kale, 
25 N.C. App. 99, 212 S.E.2d 234, cert. denied, 

287 N.C. 259, 214 S.E.2d 431 (1975). 
No Action for “No Fault” Divorce from 

Bed and Board. — Where a husband and wife 
are living together and their children are in 
their joint custody and are being adequately 
supported by the supporting spouse, in the 
absence of allegations which would support an 
award of alimony or divorce, one spouse may 
not maintain an action to evict the other, get 
sole custody of the children, and obtain an 
order for child support; therefore, the trial 
court erred in denying defendant’s motion to 
dismiss on the ground that the complaint failed 
to state a claim upon which relief could be 
granted, since the complaint attempted to as- 
sert, and the court allowed, what appeared to 
be a “no fault” divorce from bed and board, and 

such an action does not lie in this State. Harper 
v. Harper, 50 N.C. App. 394, 273 S.E.2d 731 

(1981). 
No Requirement for Separation of Par- 

ties. — There is no requirement for a separa- 
tion of the parties in the sense of one moving 
out of the home before an action can be insti- 
tuted and prosecuted under this section for 
divorce from bed and board. Triplett v. Triplett, 
38 N.C. App. 364, 248 S.H.2d 69 (1978). 
A wife may pursue an action for divorce from 

bed and board and alimony while her husband 
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is staying in the same house with her. Triplett 
v. Triplett, 38 N.C. App. 364, 248 S.E.2d 69 
(1978). 

Plaintiff Must Petition for Divorce a 
Mensa. — A decree of divorce a mensa will not 
be granted in an action where plaintiff peti- 
tioned for absolute divorce. Morris v. Morris, 75 
N.C. 168 (1876). 
Allegations in a cross action for divorce a 

mensa et thoro, set up by defendant wife in 
husband’s action for divorce, were held suffi- 

cient. Ragan v. Ragan, 214 N.C. 36, 197 S.E. 

554 (1938). 
It is not necessary for the plaintiff to 

establish all of the grounds for divorce a 
mensa et thoro alleged in her complaint in 
order to sustain her action. It is sufficient if she 
establishes the defendant’s guilt of any of the 
acts that would constitute a cause of action for 
divorce from bed and board as enumerated in 
this section. Deaton v. Deaton, 234 N.C. 538, 67 

S.E.2d 626 (1951); Pruett v. Pruett, 247 N.C. 
13, 100°Si:E.2d 296 (1957). 

To obtain a divorce from bed and board the 
law requires that defendant establish only one 
of the grounds specified in this section. 
Stanback v. Stanback, 270 N.C. 497, 155 S.H.2d 

Dyas el MST: 
Failure to Establish Ground for Divorce. 

— Where in his stipulation to the existence of 
ground for awarding alimony defendant did not 
specify which ground, of the ten enumerated in 
former G.S. 50-16.2, existed to support an ali- 
mony award, plaintiff could not automatically 
assume that the ground stipulated was one of 
the five grounds also listed in this section. 
Thus, as she presented no evidence establish- 
ing one of the grounds in this section, plaintiff 
failed to meet her burden of proof as to this 
issue, and the trial court properly denied her 
request for a divorce from bed and board. Per- 
kins v. Perkins, 85 N.C. App. 660, 355 S.E.2d 

848, cert. denied, 320 N.C. 633, 360 S.E.2d 92 

(1987). 
Grounds Available to Husband as Well as 

Wife. — The grounds for divorce a mensa given 
by this section are available to the husband as 
well as to the wife, or as stated by the express 
language of the statute, to “the injured party.” 
Brewer v. Brewer, 198 N.C. 669, 153 S.E. 163 



§50-7 

(1930); Pruett v. Pruett, OAT INGO. elo, LOO 

S.E.2d 296 (1957). 

Only the party injured is entitled to a 

divorce under this section. Vaughan v. 

Vaughan, 211 N.C. 354, 190 SH. 492 (1937). 

See also, Carnes v. Carnes, 204 N.C. 636, 169 

SE. 222 (1933); Lawrence v. Lawrence, 226 

N.C. 624, 39 S.E.2d 807 (1946). 

When the misconduct of the complain- 

ing party is calculated to and does reason- 

ably induce the conduct of defendant re- 

lied upon in an action for divorce a mensa et 

thoro, he or she, as the case may be, will not be 

permitted to take advantage of his or her own 

wrong, and the decree of divorce will be denied. 

Byers v. Byers, 223 N.C. 85, 25 S.E.2d 466 

(1943); Pressley v. Pressley, 261 N.C. 326, 134 

S.E.2d 609 (1964). 

Plaintiff Must Prove Unprovoked Mis- 

conduct by Defendant. — To establish the 

existence of a ground listed in this section, 

plaintiff must allege and prove acts of miscon- 

duct by defendant and show that this miscon- 

duct was not provoked by plaintiff’s actions. 

Perkins v. Perkins, 85 N.C. App. 660, 355 

SE.2d 848, cert. denied, 320 N.C. 633, 360 

S.E.2d 92 (1987). 

Effect of Delay in Bringing Action. — An 

unreasonable delay by one party, after a prob- 

able knowledge of the criminal conduct of the 

other, will, if unaccounted for, preclude such 

party from obtaining a decree for a separation 

from bed and _ board. Whittington _ Vv. 

Whittington, 19 N.C. 64 (1836). 

But a delay of seven years in filing a petition 

was sufficiently accounted for by allegations 

that at the happening of the matters relied 

upon for divorce, the petitioner was a nonresi- 

dent of the State, and was at the time of suit a 

pauper. Schonwald v. Schonwald, 62 N.C. 215 

(sea): 
Evidence of Acts Occurring “More Than 

Ten Years Ago”. — Where a wife sues her 

husband for divorce a mensa et thoro, under 

this section, it is not error to admit on the trial 

evidence of his misconduct occurring “more 

than ten years ago” when it is a part of the 

whole course of his dealings coming down to 

within six months of the beginning of the ac- 

tion. Page v. Page, 167 N.C. 346, 83 S.E. 625 

(1914). 
Condonation is an affirmative defense to 

be alleged and proved by the party relying upon 

it, and less may be sufficient to destroy condo- 

nation than to found an original suit. Cushing 

vy. Cushing, 263 N.C. 181, 139 S.H.2d 217 

(1964). 
Resumption of Marital Relations as Con- 

donation. — Nothing else appearing, the re- 

sumption of marital relations after a separation 

imports a condonation of previous offenses. 

Cushing v. Cushing, 263 N.C. 181, 139 S.E.2d 

217 (1964). 

CH. 50. DIVORCE AND ALIMONY 
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Mere Forgiveness Does Not Establish 

Condonation. — Evidence merely of forgive- 

ness by the plaintiff, in her action for divorce a 

mensa et thoro against her husband, is insuffi- 

cient to establish condonation. Page Vv. Page, 

167 N.G: 346, 83 S:E. 1625 (1914)) Jones. 

Jones, 173 N.C. 279, 91 S.E. 960 (1917). 

Condonation is forgiveness upon condi- 

tion, and the condition is that the party for- 

given will abstain from like offenses after- 

wards. If the condition is violated, the original 

offense is revived. Lassiter v. Lassiter, 92 N.C. 

129 (1885); Cushing v. Cushing, 263 N:Ceise 

139 S.E.2d 217 (1964). 

Repetition of the offense nullifies the 

previous condonation. Collier v. Collier, 16 

N.C. 352 (1829); Gordon v. Gordon, 88 N.C™45 

(1883); Page v. Page, 167 N.C. 346, 83 S.E. 625 

(1914). 
Reconciliation Is Not a Defense to a 

Divorce from Bed and Board. — A divorce 

from bed and board is judicial separation. Rec- 

onciliation while the action is pending is not a 

defense to a divorce from bed and board, unlike 

other concepts such as condonation, that is, the 

forgiveness of a marital offense constituting a 

ground for divorce. Howell v. Tunstall, 64 N.C. 

App. 703, 308 S.E.2d 454 (1983). 

But Resumption of Marital Relations 

Destroys Effect of Divorce. — If the parties 

reconcile and resume cohabitation as man and 

wife after a divorce from bed and board is 

granted, the effect of the divorce from bed and 

board is destroyed. No court action to end such 

divorce is necessary. Howell v. Tunstall, 64 N.C. 

App. 703, 308 S.E.2d 454 (1983). 

A resumption of marital relations would in- 

validate a divorce a mensa et thoro. Rouse v. 

Rouse, 258 N.C. 520, 128 S.E.2d 865 (1963). 

Findings of Fact Required. — In an action 

for divorce from bed and board under this 

section, the trial court should make adequate 

findings of facts (i.e. specific acts of misconduct) 

to support the conclusion of law that the 

noninjured party has (1) abandoned the family; 

(2) maliciously turned the other out of doors; (3) 

endangered the life of the other by cruel or 

barbarous treatment; (4) offered such indigni- 

ties to the person of the other as to render his or 

her condition intolerable; or (5) become an 

excessive user of alcohol or drugs so that the 

other’s life is burdensome. Steele v. Steele, 36 

N.C. App. 601, 244 S.E.2d 466 (1978). 

Judgment Invalid Without Finding of 

Grounds. — Where judgment of divorce from 

bed and board contained absolutely no finding 

of the existence of any of the grounds for 

divorce from bed and board cognizable under 

this section, the district court was without 

power or authority, and therefore without juris- 

diction, to enter it. Allred v. Tucci, 85 N.C. App. 

138, 354 S.E.2d 291, cert. denied, 320 N.C. 166, 

358 S.E.2d 47 (1987). 
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Proceeding to set aside invalid divorce 
decree is not barred by death of one 
spouse where property rights are in- 

volved. Allred v. Tucci, 85 N.C. App. 138, 354 
S.E.2d 291, cert. denied, 320 N.C. 166, 358 

SiH 20d'47 (1987). 
Alimony. — Where, in husband’s action for 

divorce a vinculo, the wife sets up a cross action 
for divorce a mensa, the court has the power to 
make an order for the payment of alimony upon 
the jury’s determination of the issues in favor of 
the wife. Norman v. Norman, 230 N.C. 61, 51 

S'H.2d 927 (1949). 
In an action for divorce, a verified answer and 

cross action setting forth a cause of action for 
divorce a mensa is sufficient to sustain an order 
allowing alimony pendente lite. Nall v. Nall, 

DOIN C096, 00 5.8.20 (37 (1948) 
Every ground for divorce from bed and 

board also serves as a ground for alimony. 
Minor v. Minor, 70 N.C. App. 76, 318 S.E.2d 
865, cert. denied, 312 N.C. 495, 322 S.E.2d 558 

(1984). 
Applied in Albritton v. Albritton, 210 N.C. 

111, 185 S.E. 762 (1936); Sumner v. Sumner, 

227N-C.610, 44 S.H.2d 40 (1947); Bunn, v. 
Bung. 250 N.C. 445, 128 S.H.2d 792 (1963); 
Adams v. Adams, 262 N.C. 556, 188 S.E.2d 204 
(1964); Haddon v. Haddon, 42 N.C. App. 632, 
257 S.E.2d 483 (1979); Blair v. Blair, 44 N.C. 
App. 605, 261 S.E.2d 301 (1980). 

Cited in Brown v. Brown, 205 N.C. 64, 169 
S.E. 818 (1933); Lockhart v. Lockhart, 223 N.C. 
559, 27 S.E.2d 444 (1943); Stanley v. Stanley, 
226 N.C. 129, 37 S.E.2d 118 (1946); Bateman v. 

Bateman, 232 N.C. 659, 61 S.E.2d 909 (1950); 
Bateman v. Bateman, 233 N.C. 357, 64 S.E.2d 
156 (1951); Livingston v. Livingston, 235 N.C. 
515, 70 S.E.2d 480 (1952); Feldman v. Feldman, 
236 N.C. 731.,/3 5.4.20 865,(1952); Johnson v. 
Jouneome2s (aN C..380,, (ono..2d 10911953); 
Morgan v. Brooks, 241 N.C. 527, 85 S.E.2d 869 
(1955); McDowell v. McDowell, 243 N.C. 286, 90 

S.E.2d 544 (1955); Rowland v. Rowland, 253 
NEG. 239116 5.b.2d 795 (1960);.Pickens. Vv, 
Pickens, 258 N.C. 84, 127 S.E.2d 889 (1962); 
Richardson v. Richardson, 4 N.C. App. 99, 165 
S.E.2d 678 (1969); Hicks v. Hicks, 275 N.C. 370, 
167 S.E.2d 761 (1969); Williams v. Wiliams, 13 
N.C. App. 468, 186 S.E.2d 210 (1972); Beall v. 
Beall, 290 N.C. 669, 228 S.E.2d 407 (1976); 
Cook v. Cook, 41 N.C. App. 156, 254 S.E.2d 261 
(1979); State v. Getward, 89 N.C. App. 26, 365 
S.E.2d 209 (1988); Morrow v. Morrow, 94 N.C. 
App. 187, 379 S.E.2d 705 (1989); Shook v. 
Shook, 95 N.C. App. 578, 383 S.E.2d 405 (1989). 

Il. ABANDONMENT. 

What Is Abandonment. — One spouse 
abandons the other where he or she brings 
their cohabitation to an end without justifica- 
tion, without the consent of the other spouse 
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and without intent of renewing it. Morris v. 
Morris, 46 N.C. App. 701, 266 S.E.2d 381, aff’d, 
SOIIN( OF 525; 272 5S Hid 1hC1980)s Robertsey. 
Roberts, 68 N.C. App. 163, 314 S.E.2d 781 

(1984). 
Abandonment under this subdivision is 

not synonymous with the offense defined 
in § 14-322. Pruett v. Pruett, 247 N.C. 13, 100 
S.E.2d 296 (1957). 
Abandonment under this subdivision is not 

synonymous with the criminal offense defined 
in G.S. 14-322. In a prosecution under G.S. 
14-322, the State must establish (1) a willful 

abandonment and (2) a willful failure to pro- 
vide adequate support. Richardson v. Richard- 
Sony Z268) NeC e528) lo sd 1271966): 

There is a distinction between criminal aban- 
donment and the matrimonial offense of deser- 
tion. Peoples v. Peoples, 10 N.C. App. 402, 179 
Se 2dels sl 7aby: 

It is not necessary that the husband 
should leave the State. Witty v. Barham, 147 
NEC 4x47 956ieS ie 2Gl908): 
Nor is it necessary for the husband him- 

self to depart from his home and leave his 
wife in order to abandon her. By cruel treat- 
ment or failure to provide for her support, he 
may compel her to leave him, which would 
constitute abandonment by the husband. Blan- 
chard v. Blanchard, 226 N.C. 152, 36 S.E.2d 919 
(1946), holding evidence insufficient to show 
abandonment by husband; Somerset v. Somer- 
set, 3 N.C. App. 473, 165 S.E.2d 33 (1969); Cox 
v. Cox, 10 N.C. App. 476, 179 S.E.2d 194 (1971). 

It is not necessary, to constitute abandon- 
ment of a wife by the husband, that he leave 
her, but he may constructively abandon her by 
treating her with such cruelty as to compel her 
to leave him. Eudy v. Eudy, 24 N.C. App. 516, 
D1 a Sk 2das6Natt dy283 NC. 71521515. ned 

TO2MAO TS): 
Continued and Persistent Cruelty or Ne- 

glect May Constitute Abandonment. — Ifa 
husband, by continued and persistent cruelty 
or neglect, forces his wife to leave his home, he 
may himself be guilty of abandonment. Somer- 
set v. Somerset, 3 N.C. App. 473, 165 S.E.2d 33 

969): 
Sleeping in Separate Bedroom Is Not 

Abandonment. — A husband who has neither 
left the marital home nor withheld support 
cannot be found to have abandoned his wife 
merely by electing to sleep in a separate bed- 
room. Oakley v. Oakley, 54 N.C. App. 161, 282 

S.E.2d 589 (1981). 
Nor Is Separation by Mutual Agreement. 

— Abandonment or desertion, as a marital 

wrong committed by one spouse against the 

other, does not occur if the parties live apart by 
mutual agreement. Sauls v. Sauls, 288 N.C. 
387, 218 S.E.2d) 338 (1975). 
When the complaining spouse has consented 

to a separation which was not caused by the 
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other’s misconduct, the plaintiff cannot obtain 

4 divorce or alimony on the basis of abandon- 

ment. Sauls v. Sauls, 288 N.C. 387, 218 Sobaad 

308. (1975): 

Unless Induced by Misconduct of One 

Spouse. — Where the agreement to separate is 

induced by the misconduct of one spouse, the 

other can still maintain the charge of voluntary 

abandonment. Sauls v. Sauls, 288 N.C. 387, 218 

S.E.2d 338 (1975). 

The consent which will bar divorce on 

grounds of abandonment is a positive will- 

ingness on the part of the complainant — a 

consent not induced by the misconduct of the 

other spouse — to cease cohabitation. Sauls v. 

Sauls, 288 N.C. 387, 218 S.E.2d 338 (1975). 

And Not Mere Acquiescence in the Inev- 

itable. — Mere acquiescence in a wrongful and 

inevitable separation, which the complaining 

spouse could not prevent after reasonable ef- 

forts to preserve the marriage, does not make 

the separation voluntary or affect the right to 

divorce or alimony. Nor, under such circum- 

stances, 1s the innocent party obliged to protest 

or to exert physical force or other importunity 

to prevent the other party from leaving. Sauls v. 

Sauls, 288 N.C. 387, 218 S.E.2d 338 (1975). 

Abandonment imports willfulness and 

maliciously turning the spouse out of doors. 

Brooks v. Brooks, 226 N.C. 280, 37 S.E.2d 909 

(1946). 
Plaintiff Must Prove That Abandonment 

Was Willful. — Where wife sues husband for a 

divorce from bed and board upon the ground of 

abandonment under this section, she must 

prove as an essential part of her case that her 

husband has willfully abandoned her. Cameron 

vy. Cameron, 235 N.C. 82, 68 S.H.2d 796 (1952). 

When Abandonment Is Justified. — The 

Supreme Court, in applying the provisions of 

subdivision (1) of this section, has never under- 

taken to formulate any all-embracing definition 

or rule of general application respecting what 

conduct on the part of one spouse will justify 

the other in withdrawing from the marital 

relation, and each case must be determined in 

large measure upon its own particular circum- 

stances. Ordinarily, however, the withdrawing 

spouse is not justified in leaving the other 

unless the conduct of the latter is such as would 

likely render it impossible for the withdrawing 

spouse to continue the marital relation with 

safety, health, and self-respect, and as would 

constitute ground in itself for divorce at least 

from bed and board. Caddell v. Caddell, 236 

NiGe6S6is 7130 Se 29 23K(1952)" 

Plaintiff Must Prove Absence of Justifi- 

cation. — Where a spouse seeks to recover 

alimony on the grounds of abandonment, that 

spouse has the burden of proving each and 

every element of abandonment, including the 

absence of justification. Morris v. Morris, 46 

N.C. App. 701, 266 S.E.2d 381, aff’d, 301 N.C. 
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525, 272 S.E.2d 1 (1980). 

The burden of proof upon a plaintiff alleging 

defendant’s abandonment is not to negate every 

possible justification for defendant-husband’s 

leaving, but rather to prove only the absence of 

conduct on her part which rendered it impossi- 

ble for him to continue in the marriage. Morris 

v. Morris, 46 N.C. App. 701, 266 S.Be2assSds 

aff'd, 301 N.C. 525, 272 S.E.2d 1 (1980). 

Withdrawal from Home May Be Aban- 

donment Even If Support Is Paid. — A 

husband may be deemed to have abandoned his 

wife within the meaning of subdivision (1) of 

this section, and so be liable for alimony, not- 

withstanding the fact that, after cohabitation is 

brought to an end, he voluntarily provides her 

with adequate support. Whether his with- 

drawal from the home, followed by such sup- 

port, constitutes an abandonment which is 

ground for suit by the wife for divorce from bed 

and board, and therefore ground for suit by her 

for alimony without divorce, depends upon 

whether his withdrawal from the home was 

justified by the conduct of the wife. Schloss v. 

Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968), 

decided under former § 50-16. 

Awife is entitled to her husband’s society and 

the protection of his name and home in cohab- 

itation. The permanent denial of these rights 

may be aggravated by leaving her destitute or 

may be mitigated by a liberal provision for her 

support, but if the cohabitation is brought to an 

end without justification and without the con- 

sent of the wife and without the intention of 

renewing it, the matrimonial offense of deser- 

tion is complete. Richardson v. Richardson, 268 

N.C. 538, 151 S.E.2d 12 (1966); Peoples v. 

Peoples, 10 N.C. App. 402, 179 S.E.2d 138 

dio 7 
The husband’s willful failure to provide ade- 

quate support for his wife may be evidence of 

his abandonment of her, but the mere fact that 

he provides adequate support for her does not 

in itself negative abandonment. Pruett v. 

Pruett, 247 N.C. 13, 100 S.E.2d 296 (1957); 

Richardson v. Richardson, 268 N.C. 538, 151 

S K.2d 12 (1966); Peoples v. Peoples, 10 N.C. 

App. 402, 179 S.E.2d 138 (1971). 

And Defendant May Not Defeat Action 

by Making Voluntary Support Payments. 

_— A defendant may not abandon his wife and 

defeat an action under this section by making 

voluntary payments which he may abandon at 

will. Thurston v. Thurston, 256 N.C. 663, 124 

S F.2d 852 (1962); Richardson v. Richardson, 

968 NLC, 538, 151.0.8.20) 12 (1966), 

Acts Held to Constitute Abandonment. 

— Where a husband drives his wife from his 

house, or obtains her removal by stratagem, or 

withholds support from her while there, he is 

deemed to have abandoned her. Setzer v. 

Setzer, 128 N.C. 170, 38 S.E. 731 (1901). 

A husband who permitted and encouraged 
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certain of his grown children to remain con- 
stantly at home in a drunken condition, and 

allowed them to curse, abuse, and harass his 
wife at all hours of the day and night, and who 
told his wife to get her things out of his house, 
was guilty of such cruel treatment toward his 
wife as to constitute an abandonment of her. 
Bailey v. Bailey, 243 N.C. 412, 90 S.E.2d 696 

(1956). 
Allegations that plaintiff was compelled to 

leave her husband because of his willful failure 

and refusal to provide her with support and 

that his failure was without provocation on her 

part were sufficient to state a cause of action for 

alimony without divorce on the ground of aban- 

donment. Brady v. Brady, 273 N.C. 299, 160 

S.E.2d 18 (1968). 
Plaintiff simply moved out of his adjacent 

apartment and stopped supporting his wife at 

the same time defendant’s earnings ceased and 

she was entering hospital to undergo surgery; 

the parties lived together as husband and wife 

“in the usually accepted sense” until that time 

at which time plaintiff abandoned defendant. 

Lin v. Lin, 108 N.C. App. 772, 425 S.E.2d 9 

(1993). 
Finding of Constructive Abandonment 

Upheld. — Where the record portrayed defen- 

dant as a busy professional who became so 

completely immersed in his work that, by his 

conduct, he effectively abandoned his wife and 

children; additionally, the findings of fact 

pointed to a pattern of behavior by defendant 

over a 20-year period where plaintiff was left to 

her own devices without defendant’s assistance 

in maintaining a family and rearing their chil- 

dren, and, although the court noted that at 

least 10 years earlier plaintiff wife had told 

defendant that she needed more of his time and 

attention and the situation improved some- 

what thereafter, it improved only for a short 

time, these finding supported the court’s con- 

clusion that the husband had constructively 

abandoned his wife. Ellinwood v. Ellinwood, 94 

N.C. App. 682, 381 S.E.2d 162 (1989). 

Instructions as to Burden of Proof Held 

Erroneous. — In an action for alimony with- 

out divorce on the ground of abandonment, an 

instruction that the wife had the burden of 

showing that the husband’s separation from 

her was free of fault on her part and that she 

was blameless, was erroneous. Likewise, an 

instruction that plaintiff had the burden of 

proving that the defendant's separation was 

wrongful, without charging upon what phase or 

phases of the evidence defendant's separation 

would be wrongful, and without defining 

wrongful except in abstract terms, was insuffi- 

cient. Caddell v. Caddell, 236 N.C. 686, 73 

S.E.2d 923 (1952). 

Lapse of seven years from time of sepa- 

ration did not bar a cross action for divorce 

a mensa on the ground of constructive aban- 
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donment, or application for alimony pendente 

lite, either by laches or any statute of limita- 

tion. Nall v. Nall, 229 N.C. 598, 50 S.H.2d 737 

(1948). 
Prior Action Under This Section Held to 

Abate Action under § 50-6. — The pendency 

of a prior action by the wife for a divorce from 

bed and board upon the ground of abandon- 

ment under this section abated a subsequent 

action by the husband for an absolute divorce 

upon the ground of two years’ (now one year’s) 

separation under G.S. 50-6. Cameron v. Cam- 

eron, 235 N.C. 82, 68 S.E.2d 796 (1952). 

Question of Custody. — Whether mother 

abandoned father within the meaning of subdi- 

vision (1) of this section was not controlling on 
the question of custody. Kenney v. Kenney, 15 
N.C. App. 665, 190 S.E.2d 650 (1972). 

Ill. MALICIOUSLY TURNING SPOUSE 

OUT. 

Subdivision (2) Is an Instance of Aban- 

donment Under Subdivision (1). — The 

ground for divorce a mensa given the wife 

under subdivision (2) of this section, because of 

being maliciously turned out of doors by her 

husband, is but an instance of wrongful aban- 

donment provided by subdivision (1). Medlin v. 

Medlin, 175 N.C. 529, 95 S.E. 857 (1918). 

Adverse Ruling in Previous Action. — A 

denial of alimony in an independent action for 

alimony without divorce brought by the wife on 

grounds that her husband maliciously turned 

her out of doors would conclude her upon her 

crossbill setting up the same matter in an 

action thereafter brought by her husband 

against her for divorce a vinculo. Medlin v. 

Medlin, 175 N.C. 529, 95 S.E. 857 (1918). 

IV. CRUEL TREATMENT. 

Necessary Allegations Under Subdivi- 

sions (3) and (4). — A wife, in alleging a cause 

of action for divorce from bed and board under 

subdivisions (3) and (4) of this section, must set 

out with particularity the wrongful acts of the 

husband upon which she relies and also that 

such acts were without adequate provocation 

on her part. Ollis v. Ollis, 241 N.C. 709, 86 

S E.2d 420 (1955); Pruett v. Pruett, 247 N.C. 

13, 100 S.E.2d 296 (1957). 

Allegation of actual physical violence is 

not required under subdivision (3) of this 

section. Pearce v. Pearce, 226 N.C. 307, 37 

S.E.2d 904 (1946). 

Cruelty and indignities, like other mat- 

rimonial offenses, may be condoned. 

Cushing v. Cushing, 263 N.C. 2819 1389'S: H:2d 

217 (1964). 

Revival of Cause After Condonation. — 

Much less cruelty or indignity is sufficient to 

revive a transaction occurring before the con- 

donation, than to support an original suit for 
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divorce. Lassiter v. Lassiter, 92 N.C. 130 (1885). 

Acts Committed More Than 10 Years Be- 

fore. — A divorce would not be granted for 

cruel and barbarous treatment where it ap- 

peared that the acts complained of were com- 

mitted more than 10 years before the com- 

mencement of the action, and in the meanwhile 

the parties had continued to reside together. 

O’Connor v. O’Connor, 109 N.C. 139, 13 S.E. 

887 (1891). 

Illustrative Cases. — The communication 

of an infectious disease by the husband to the 

wife was not sufficient ground under subdivi- 

sion (3) of this section. Long v. Long, 9 N.C. 189 

(1822). 
Whipping of wife held cause for divorce in 

Taylor v. Taylor, 76 N.C. 433 (1877). 

For further illustrative cases, see also Grif- 

fith v. Griffith, 89 N.C. 113 (1883); Jackson v. 

Jackson, 11 S.E. 173 (1890). 

V. INDIGNITIES. 

Subdivision (4) Is Remedial. — It would 

seem that the legislature purposely omitted to 

specify the particular acts of indignity for 

which divorces may in all cases be obtained. 

The matter is left at large under general words, 

thus leaving the courts to deal with each par- 

ticular case and to determine it upon its own 

peculiar circumstances, so as to carry into effect 

the purpose and remedial object of the statute. 

Taylor v. Taylor, 76 N.C. 433 (1877); Sanders v. 

Sanders, 157 N.C. 229, 72 S.E. 876 (1911). 

Nature of Indignities. — To entitle a wife 

to a divorce from bed and board under subdivi- 

sion (4) of this section, the indignity offered by 

the husband must be such as may be expected 

to seriously annoy a woman of ordinary sense 

and temper, and must be repeated or continued 

so that it may appear to have been done will- 

fully and intentionally or at least consciously 

by the husband to the annoyance of the wife. 

Miller v. Miller, 78 N.C. 102 (1878). 

Facts in Each Case Are Determinative. 

— The acts of the husband which will render 

the wife’s condition intolerable and her life 

burdensome so as to entitle her to a divorce a 

mensa are largely dependent on the facts in 

each particular case, including her station in 

life, temperament, state of health, habits and 

feelings. Sanders v. Sanders, 157 N.C. 229, 72 

She SiO ou): 
Allegations and Proof. — Under subdivi- 

sion (4) of this section plaintiff must set out 
with particularity the language and conduct on 
the part of defendant relied upon, and must 
allege and prove that such acts were without 
adequate provocation on her part. Lawrence v. 
Lawrence, 226 N.C. 624, 39 S.E.2d 807 (1946); 
Best v. Best, 228 N.C. 9, 44 S.E.2d 214 (1947); 
Ollis v. Ollis, 241 N.C. 709, 86 S.E.2d 420 
(1955); Pruett v. Pruett, 247 N.C. 13, 100 
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S.E.2d 296 (1957); Cushing v. Cushing, 263 

N.C. 181, 139 S.E.2d 217 (1964); Butler v. 

Butler, 1 N.C. App. 356, 161 S.E.2d 618 (1968). 

As to necessary allegations and proof under 

subdivision (4) of this section, see also Pearce v. 

Pearce, 225 N.C. 571, 35 S.E.2d 636 (1945). 

Plaintiff’s Innocence Must Be Shown — 

Generally. — The complaint must aver, and 

facts must be found upon which it can be seen, 

that the plaintiff did not by her own conduct 

contribute to the wrongs and abuses of which 

she complains. White v. White, 84 N.C. 340 

(1881); Garsed v. Garsed, 170 N.C. 672, 87 S.E. 

ADT GLOL): 
In a cross-action under this section, the omis- 

sion of an allegation that plaintiff's conduct 

was without provocation on defendant's part 

was fatal. Pearce v. Pearce, 225 N.C. 571, 35 

S.E.2d 636 (1945). 
In North Carolina, a party relying on subdi- 

vision (4) must not have provoked the “indigni- 

ties” of which he complains. Puett v. Puett, 75 

N.C. App. 554, 331 S.E.2d 287 (1985). 

Same — General Allegation Insufficient. 

— It is essential that the plaintiff specifically 

set forth in her complaint the circumstances 

under which the violence was committed, what 

her conduct was, and especially what she had 

done to provoke such conduct on the part of her 

husband. A general allegation that such con- 

duct was “without cause or provocation on her 

part” is insufficient. Everton v. Everton, 50 N.C. 

202 (1857); O’Connor v. O’Connor, 109 N.C. 139, 

13 S.E. 887 (1891); Martin v. Martin, 130 N.C. 

Die AOS EH) G22001902) 

Failure to Allege and Prove That Hus- 

band’s Accusations of Infidelity Were 

False. — In an action for divorce a mensa et 

thoro and for subsistence, plaintiff alleged that 

defendant had repeatedly accused her of having 

sexual relations with her foster father and 

other men, and her evidence tended to show 

that all of the specific acts of abuse and miscon- 

duct complained of occurred in connection with 

this accusation. Plaintiff further alleged that 

she had been faithful and dutiful, and that 

defendant’s acts of abuse and misconduct were 

without provocation or justification, but did not 

specifically allege or testify that the accusation 

was false. It was held that defendant’s motion 

for judgment as of nonsuit should have been 

allowed, since even if the allegation denying 

provocation or justification was taken as denial 

of the charge of infidelity, plaintiff offered no 

testimony in support of such denial. Lawrence 

vy. Lawrence, 226 N.C. 624, 39 S.E.2d 807 

(1946). 
Admissible Evidence of Indignities. — In 

plaintiff's action for divorce from bed and 

board, the trial court did not err in admitting 

into evidence testimony concerning defendant’s 

use of pornographic material in the presence of 

the parties’ minor children, defendant’s refusal 
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to provide educational support for one of the 
parties’ adult children, and defendant’s sexual 
advances upon the parties’ daughter, since such 
evidence was relevant to show the circum- 
stances surrounding plaintiff’s claim that de- 
fendant’s acts constituted such indignities to 
plaintiff’s person that her condition was ren- 
dered intolerable and her life burdensome. 
Vandiver v. Vandiver, 50 N.C. App. 319, 274 
S.E.2d 243, cert. denied, 302 N.C. 634, 280 
S.H.2d 449 (1981). 
Grant of Divorce Reversed Where Hus- 

band’s Behavior Contributed to Wife’s 
Criticism and Accusations. — In a divorce 
action under subdivision (4), the judge ex- 
pressly concluded that the plaintiff-husband 

was not blameless and the judge’s findings 

compelled the conclusion that the husband’s 
conduct—rescue squad activities despite wife’s 
suspicions of unfaithfulness, public name call- 
ing—so contributed to his wife’s criticism and 

accusations and to the parties’ repeated argu- 

ments that the grant of divorce had to be 

reversed. Puett v. Puett, 75 N.C. App. 554, 331 

S.E.2d 287 (1985). 
Illustrative Cases. — Husband’s persistent 

charge of adultery against a virtuous wife, 
accompanied by a contemptuous declaration 

that she was no longer his wife and by aban- 

donment of her bed, was such an indignity to 

wife’s person as would entitle her to a partial 

divorce and to alimony. Everton v. Everton, 50 

N.C. 202 (1857). 
Where petitioner alleged that her husband 

had become jealous of her without cause, had 

shaken his fist in her face and threatened her, 

and had declared to her face and published to 

the neighborhood that the child with which she 

was pregnant was not his, that her condition 

from such treatment had become intolerable 

and her life burdensome, and that she had been 

compelled to quit his house and seek the pro- 

tection of her father, it was held that she had 

set out enough to entitle her to alimony pen- 

dente lite. Erwin v. Erwin, 57 N.C. 82 (1858). 

Where a drunken husband cursed his wife 

and drove her from his house, and by demon- 

strations of violence caused her to leave the 

bedside of a dying child and seek safety and 

protection at a distance of several miles, this 

was sufficient cause for divorce under subdivi- 

sion (4) of this section. Scoggins v. Scoggins, 85 

N.C. 348 (1881). 
A divorce from bed and board will be granted 

the wife if it is shown that the husband made 

foul and injurious accusations, refused to bed 
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with wife, and denied that she was his wife. 

Green v. Green, 131 N.C. 538, 42 S.E. 954 

(1902): 
When in an action by a wife for divorce a 

mensa there was evidence tending to show that 

plaintiff, in her married life, was free from 
blame and that defendant’s conduct was a long 
course of neglect, cruelty, humiliation, and in- 
sult, repeated and persisted in, it was sufficient 
to bring the cause within the words of subdivi- 

sion (4) of this section, that defendant had 
offered “such indignities to [wife’s] person as to 
render her condition intolerable and her life 
burdensome.” Sanders v. Sanders, 157 N.C. 

229) (2.5. ES (or olt): 
Allegations that husband had been living in 

adultery, had repeatedly avowed his loss of 
affection for and his desire to be rid of his wife, 
had ejected her from his bed, and had finally 
ordered her from his home, saying that he 
never intended to live with her again, stated a 
cause of action. Pearce v. Pearce, 226 N.C. 307, 

37 S.E.2d 904 (1946). 
In plaintiff’s action for divorce from bed and 

board on the ground that defendant had in- 

flicted such indignities upon her as to render 
her life burdensome, evidence was sufficient to 

enable the jury to find for plaintiff where it 

tended to show that at some time prior to 1969 

defendant began sleeping and spending the 

majority of his time in the basement of the 

parties’ home, isolated from plaintiff; that upon 

moving into the basement, defendant withdrew 

from active participation in the resolution of 

familial and household problems; that defen- 

dant viewed hardcore pornographic material in 

his basement and permitted his minor children 

to view such material; that during 1973 and 

1974 defendant requested that plaintiff indulge 

him in various unnatural sexual desires; and 

that subsequent to 1975 defendant was absent 

from the parties’ home every weekend and all 

holidays until September 24, 1976, when he left 

the home for good. Vandiver v. Vandiver, 50 

N.C. App. 319, 274 S.K.2d 243, cert. denied, 302 

N.C. 634, 280 S.E.2d 449 (1981). 

VI. EXCESSIVE USE OF ALCOHOL OR 

DRUGS. 

Allegations of Habitual Drunkenness. — 

Allegations in complaint that defendant had 

been an habitual drunkard during the prior 

three years were sufficient to state a cause of 

action for divorce from bed and board under 

subdivision (5) of this section. Best v. Best, 228 

N.C. 9, 44 S.E.2d 214 (1947). 
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§ 50-8. Contents of complaint; verification; venue and ser- 

vice in action by nonresident; certain divorces 

validated. 

In all actions for divorce the complaint shall be verified in accordance with 

the provisions of Rule 11 of the Rules of Civil Procedure and G.S. 1-148. The 

plaintiff shall set forth in his or her complaint that the complainant or 

defendant has been a resident of the State of North Carolina for at least six 

months next preceding the filing of the complaint, and that the facts set forth 

therein as grounds for divorce, except in actions for divorce from bed and 

board, have existed to his or her knowledge for at least six months prior to the 

filing of the complaint: Provided, however, that if the cause for divorce is 

one-year separation, then it shall not be necessary to allege in the complaint 

that the grounds for divorce have existed for at least six months prior to the 

filing of the complaint; it being the purpose of this proviso to permit a divorce 

after such separation of one year without awaiting an additional six months for 

filing the complaint: Provided, further, that if the complainant is a nonresident 

of the State action shall be brought in the county of the defendant’s residence, 

and summons served upon the defendant personally or service of summons 

accepted by the defendant personally in the manner provided in G.S. 1A-1, 

Rule 4(j)(1). Notwithstanding any other provision of this section, any suit or 

action for divorce heretofore instituted by a nonresident of this State in which 

the defendant was personally served with summons or in which the defendant 

personally accepted service of the summons and the case was tried and final 

judgment entered in a court of this State in a county other than the county of 

the defendant’s residence, is hereby validated and declared to be legal and 

proper, the same as if the suit or action for divorce had been brought in the 

county of the defendant’s residence. 
In all divorce actions the complaint shall set forth the name and age of any 

minor child or children of the marriage, and in the event there are no minor 

children of the marriage, the complaint shall so state. In addition, when there 

are minor children of the marriage, the complaint shall state the social security 

number of the plaintiff and, if known, the social security number of the 

defendant. 
In all prior suits and actions for divorce heretofore instituted and tried in the 

courts of this State where the averments of fact required to be contained in the 

affidavit heretofore required by this section are or have been alleged and set 

forth in the complaint in said suits or actions and said complaints have been 

duly verified as required by Rule 11 of the Rules of Civil Procedure, said 

allegations so contained in said complaints shall be deemed to be, and are 

hereby made, a substantial compliance as to the allegations heretofore 

required by this section to be set forth in any affidavit; and all such suits or 

actions for divorce, as well as the judgments or decrees issued and entered as 

a result thereof, are hereby validated and declared to be legal and proper 

judgments and decrees of divorce. 
In all suits and actions for divorce heretofore instituted and tried in this 

State on and subsequent to the 5th day of April, 1951, wherein the statements, 

averments, or allegations in the verification to the complaint in said suits or 

actions are not in accordance with the provisions of Rule 11 of the Rules of Civil 

Procedure and G.S. 1-148 or the requirements of this section as to verification 

of complaint or the allegations, statements or averments in the verification 

contain the language that the facts set forth in the complaint are true “to the 

best of affiant’s knowledge and belief” instead of the language “that the same 

is true to his (or her) own knowledge” or similar variation in language, said 

allegations, statements and averments in said verifications as contained in or 

attached to said complaint shall be deemed to be, and are hereby made, a 
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substantial compliance as to the allegations, averments or statements re- 

quired by this section to be set forth in any such verifications; and all such suits 

or actions for divorce, as well as the judgments or decrees issued and entered 

as a result thereof, are hereby validated and declared to be legal and proper 

judgments and decrees of divorce. The judgment of divorce shall include, where 

there are minor children of the parties, the social security numbers of the 

parties. (1868-9, c. 93, s. 46; 1869-70, c. 184; Code, s. 1287; Rev., s.1563; 1907, 

GOO Seca OneculloG l.1925..c,93; LBB Ve wiluss 42; gl Jao AAS. Sick: 

1947, c. 165; 1949, c. 264, s. 4; 1951, c. 590; 1955, c. 103; 1965, c. 636) (s202C 

TGdlnsiod od 9675 c:, D0s00: 1954, 18..3;,1969, 7803) 1971, c/4 15519732 en39; 1981, 

c. 599, s. 15; 1997-433, s. 4.3; 1998-17, s. 1.) 

Editor’s Note. — Session Laws 1971, c. 

1065 provided: 
“Section 1. All divorces granted between Jan- 

uary 1, 1969 and the date of the ratification of 

this act [July 21, 1971] are hereby validated as 
to the complaint being certified by the attorney 
rather than verified by the plaintiff. 

“Sec, 2. It is the intent of the General Assem- 
bly to validate divorces which were based on 
complaints relying on G.S. 50-8 which, due to a 
typographical error, indicated that complaints 
for divorce should be certified rather than ver- 

ified.” 

CASE 

I. In General. 

II. Complaint. 
Ill. Verification. 
IV. Residence and Domicile. 

I, IN GENERAL. 

No Conflict with § 1A-1, Rule 13(a). — 

There is no conflict between the statutes deal- 
ing with procedure in divorce actions and G5. 
1A-1, Rule 13(a). Rather, G.S. 1A-1, Rule 13(a) 
superimposes an additional characteristic on 

certain kinds of counterclaims. Gardner v. 

Gardner, 294 N.C. 172, 240 S.E.2d 399 (1978). 

The statutes dealing specifically with divorce 

actions do not prescribe a procedure for coun- 

terclaims different from that prescribed in G.S. 
1A-1, Rule 13(a). Gardner v. Gardner, 294 N.C. 

126240) 0. En2d 399 (1978). 

Applied in Scoggins v. Scoggins, 85 N.C. 348 

(1881); White v. White, 179 N.C. 592, 103 S.E. 

216 (1920); Williams v. Williams, 180 N.C. 273, 
104 S.E. 561 (1920); Clarke v. Clarke, 47 N.C. 

App. 249, 267 S.E.2d 361 (1980); Lynch v. 

Lynch, 302 N.C. 189, 274 S.B.2d 212 (1981); 

Allred v. Tucci, 85 N.C. App. 138, 354 S.E.2d 

204 (19371): 
Cited in Keys v. Tuten, 199 N.C. 368, 154 

S.E. 631 (1930); Hodges v. Hodges, 226 N.C. 

570, 39 S.E.2d 596 (1946); Rowland v. Rowland, 

253 N.C. 328, 116 S.E.2d 795 (1960); Martin v. 

Martin, 253 N.C. 704, 118 S.E.2d 29 (1961); 
Pratt v. Bishop, 257 N.C. 486, 126 S.E.2d 597 

The Rules of Civil Procedure, referred to in 

this section, are found in G.S. 1A-1. 

Legal Periodicals. — For brief comment on 

the 1947 amendment, see 25 N.C.L. Rev. 412 

(1947). 
For brief comment on the 1951 amendment, 

see 29 N.C.L. Rev. 375 (1951). 

For 1984 survey, “Estoppel and Foreign Di- 
vorce,” see 63 N.C.L. Rev. 1189 (1985). 

For comment, “Conflicts of Law in Divorce 
Litigation: A Looking-Glass World?,” see 10 

Campbell L. Rev. 145 (1987). 

NOTES 

(1962); Butler v. Butler, 1 N.C. App. 356, 161 

S.E.2d 618 (1968); Johnson v. Johnson, 14 N.C. 

App. 378, 188 S.E.2d 711 (1972); Smith v. 

Smith, 56 N.C. App. 812, 290 $.E.2d 390 (1982); 

Bryant v. Nationwide Mut. Fire. Ins. Co., 67 

NC App 616, 313 oH 2d "3803 (1984) "ln ire 

Triscari Children, 109 N.C. App. 285, 426 

S.E.2d 435 (1993); Gaskill v. State ex rel. Cobey, 

109 N.C. App. 656, 428 S.E.2d 474 (1993); State 

y. Thibodeaux, 352 N.C. 570, 532 S.E.2d 797, 

2000 N.C. LEXIS 615 (2000), cert denied, 531 

U.S 1155, 121 S, Ct. 1106, 148.1. Ed. 2d 976 

(2001). 

II. COMPLAINT. 

Plaintiff Must Allege Material Facts Re- 

quired by This Section. — To allege a cause 

of action for divorce, a plaintiff, in addition to 

one or more of the grounds for divorce, must 

allege the additional material facts now re- 

quired by this section. Pruett v. Pruett, 247 

N.C. 13, 100 S.E.2d 296 (1957). 

Such Allegations Are Indispensable Con- 

stituent Elements of Cause of Action. — 

The legal effect of the 1951 amendment to this 

section is that the allegations required to be set 

forth in the complaint are now indispensable 
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constituent elements of plaintiff’s cause of ac- 

tion, and the facts so alleged must be estab- 

lished by the verdict of a jury. Pruett v. Pruett, 

IAT N-G. A3, 100 Site 2de2 961937). 
The allegations required by this section are 

indispensable constituent elements of a divorce 
action and must be established either by the 
verdict of a jury or by a judge, as the pertinent 
statute may permit. Eudy v. Eudy, 288 N.C. 71, 
215 S.E.2d 782 (1975), overruled on other 

grounds, Quick v. Quick, 305 N.C. 446, 290 
S.E.2d 653 (1982); Boyd v. Boyd, 61 N.C. App. 
334, 300 S.E.2d 569 (1983). 
Which Must Be Found True. — All aver- 

ments required by the statute must be both 
alleged in the complaint and found by the 
finder of fact to be true before a divorce judg- 
ment may be entered. Eudy v. Eudy, 288 N.C. 
71, 215 S.E.2d 782 (1975), overruled on other 
grounds, Quick v. Quick, 305 N.C. 446, 290 

S.E.2d 653 (1982). 
Statement in General Terms. — The mat- 

ters in the jurisdictional affidavit (now the 
complaint) in an action for divorce a mensa 
brought by the wife may be stated in general 
terms following the language of the statute. 
Sanders v. Sanders, 157 N.C. 229, 72 S.E. 876 

(1911); Jones v. Jones, 173 N.C. 279, 915.E. 960 

GiOue7): 
Allegation of Six Months’ Prior Knowl- 

edge — Generally. — The affidavit (now the 
complaint) must state that the action was not 
brought within six months from the time the 
plaintiff first acquired knowledge of the facts 
stated therein. Clark v. Clark, 133 N.C. 28, 45 

S.E. 342 (1903). See also, O’Connor v. O’Connor, 

109MN.C. 139% 13 05_H. 837 (1801) aGreengy, 
Green, 131 N:625323,.42)5,.954,0 902): 

Six months’ prior knowledge was formerly 
not required to be alleged in the complaint. 
Kinney v. Kinney, 149 N.C. 321, 63 S.E. 97 

(1908). 
While, in an action for divorce a mensa, it is 

advisable that the pleading allege that the facts 
set forth therein as grounds for divorce had 
existed to complaint’s knowledge for at least six 
months prior to the filing of the pleading in 
accordance with the language of the statute, 
where the wife’s pleading in her cross-action for 
divorce a mensa alleged gross mistreatment of 
her by the husband, culminating in his locking 
her out of her home and ordering her away on a 
specified date more than six months prior to the 
filing of the pleading, with verification that the 
facts alleged therein were true to her own 
knowledge, her pleading would be held suffi- 
cient on this aspect. Pruett v. Pruett, 247 N.C. 
13, 100 S.E.2d 296 (1957). 
Same — When Unnecessary. — By Laws 

1925, c. 93, this section was amended so that in 

cases where the cause for divorce is five years’ 
(now one year’s) separation, then the six 
months’ prior knowledge need not be alleged. 

CH. 50. DIVORCE AND ALIMONY 

74 

§50-8 

Ellis v. Ellis, 190 N.C. 418, 130 S.E. 7 (1925), 
Carpenter v. Carpenter, 244 N.C. 286, 93 
S.E.2d 617 (1956). See also, Smithdeal v. 
Smithdeal, 206 N.C. 397, 174 S.E. 118 (1934). 

Section Requires Complaint to Set 
Forth Certain Information as to Children. 
— This section requires that in all divorce 
actions the complaint shall set forth the name 

and age of any minor child or children of the 
marriage, and that in the event there are no 
minor children of the marriage, the complaint 
shall so state. Jones v. Jones, 20 N.C. App. 607, 
202 S.E.2d 279, cert. denied, 285 N.C. 234, 204 

SH da23 C19 (A) 
Allegations of the names and ages of any 

children of a party seeking divorce in North 
Carolina are required by this section, in order 
that the court may protect the interests of such 
children if the parties have failed to do so. 
Powers v. Parisher, 104 N.C. App. 400, 409 
S.E.2d 725 (1991), appeal dismissed, 331 N.C. 
286, 417 S.E.2d 254 (1992). 
The obvious reason for this requirement 

is to bring to the attention of the court any 
minor children that might be affected by the 
divorce, to the end that the court will protect 
the interests of those children. Jones v. Jones, 
20: N.C. App. 607, 202 S.H.2d' 279, cemidemec: 

985 N.C, 234, 204,S.Hi2d) 23,0974)) Cobhtv. 
Cobb, 42 N.C. App. 373, 256 S.B.2d 722 (1979). 

The reason for the requirement of this sec- 
tion for a pleading relating to minor children is 
not to establish jurisdiction. Cobb v. Cobb, 42 
NC) App. ole, 200 oH 2d. 722, 1972), 
Answer Constituting Counterclaim. — 

Where the complaint in a suit for an absolute 
divorce alleged facts entitling either or both of 
the parties to the marriage to an absolute 
divorce, defendant’s answer admitting these 
allegations, together with his prayer for an 
absolute divorce on the same grounds, was in 
effect a counterclaim seeking affirmative relief 
and arising out of the same transactions al- 
leged in the complaint. McCarley v. McCarley, 
289 N.C. 109, 221 S.E.2d 490 (1976). 
Proof Must Correspond to Allegations. 

— As the allegations in a petition for divorce 
are directed by statute to be sworn to, it is more 
emphatically required in such a case than in 
others that the allegations and proofs should 
correspond; otherwise the court cannot decree a 
divorce. Foy v. Foy, 35 N.C. 90 (1851); Young v. 
Young, 225 N.C. 340, 34 S.E.2d 154 (1945). 

HI. VERIFICATION. 

In a divorce action a verification is re- 
quired as an essential part of the com- 
plaint. The want of a proper verification is a 
fatal defect and a cause for dismissal of the 
action. Boyd v. Boyd, 61 N.C. App. 334, 300 

S.E.2d 569 (1983). 
Verification Must Be as Required. — In 
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an application for alimony pendente lite the 
affidavit and petition must be verified as re- 

quired by this section. Clark v. Clark, 133 N.C. 
28, 45 S.E. 342 (1903). See also, Hopkins v. 
Hopkins, 132 N.C. 22, 43 S.E. 508 (1903). 

Verification of a pleading stating that it was 
“sworn and subscribed to” was not sufficient. 
Martin v. Martin, 130 N.C. 27, 40 S.E. 822 

(1902). 
For case holding verification in substantial 

compliance with former G.S. 1-145 sufficient, 
see Bolin v. Bolin, 242 N.C. 642, 89 S.E.2d 303 

(1955). 
In Accordance with § 1A-1, Rule 11. — 

This section requires that for a complaint for 
divorce to be valid, it must be verified in accor- 

dance with G.S. 1A-1, Rule 11, when it is filed. 
It is not sufficient to obtain verification before 
the complaint and summons are served on the 
defendant. Boyd v. Boyd, 61 N.C. App. 334, 300 

S.E.2d 569 (1983). 
Verification of Answer Setting Up Cross- 

Action. — In husband’s action for divorce a 
vinculo, wife’s answer setting up a cross-action 
must be verified under this section, as a juris- 
dictional prerequisite, and when the answer is 
not so verified the granting of permanent alli- 
mony is erroneous. Silver v. Silver, 220 N.C. 

191, 16 S.E.2d 834 (1941). 
Verification of Counterclaim. — A decree 

of divorce was not improperly granted because 
of defective verification of defendant-husband’s 
pleadings, where the counterclaim in which the 
divorce was prayed for was verified, although 
the original pleadings were not. Swygert v. 
Swygert, 46 N.C. App. 173, 264 S.E.2d 902 

(1980). 
An action for permanent alimony is a 

permissive counterclaim and is not re- 
quired to be verified. Newsome v. Newsome, 
43 N.C. App. 580, 259 S.E.2d 577 (1979). 

As to waiver of verification of subse- 
quent pleadings, see Calaway v. Harris, 229 
N.C. 117, 47 S.E.2d 796 (1948). 
Impeachment of Verification. — Such un- 

certainties as plaintiff expressed under cross- 
examination as to the exact nature of his act in 
verifying a complaint afforded an insufficient 
basis to warrant impeachment of his verifica- 
tion. Accordingly, the court erred in allowing 
defendant’s motion to strike the verification 
and in dismissing plaintiff’s complaint. Skin- 
ner v. Skinner, 28 N.C. App. 412, 222 S.E.2d 
258, cert. denied, 289 N.C. 726, 224 S.H.2d 674 

CEN ey). 
Effect of False Swearing on Decree. — If 

a decree of divorce, regular in all respects on 
the face of the judgment roll, is obtained by 
false swearing, by way of pleading and of ev1- 
dence, relating to the cause or ground for di- 
vorce, the decree is voidable but not void, and is 
immune from attack by either party to the 
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divorce. Carpenter v. Carpenter, 244 N.C. 286, 

93 S.E.2d 617 (1956). 
In an action for annulment of a marriage 

entered into between plaintiff husband and 
defendant wife following a decree of divorce in 
favor of defendant against her former husband, 
plaintiff, who had been married to defendant 
for six years, could not attack the divorce de- 
cree by alleging false swearing of defendant in 
regard to the ground or cause for divorce. 
Carpenter v. Carpenter, 244 N.C. 286, 93 

S.E.2d 617 (1956). 
In an action for divorce the affidavit formerly 

required by this section in connection with the 
complaint was jurisdictional, and a complaint 
accompanied by a false statutory affidavit 
would be regarded as insufficient to empower 
the court to grant a decree of divorce; the 
correct procedure for relief against the decree 
would be by motion in the cause. Young v. 
Young, 225 N.C. 340, 34 S.E.2d 154 (1945), 
wherein the plaintiff was held to have practiced 

imposition upon the court. 
As to the affidavit formerly required by 

this section, see Holloman v. Holloman, 127 
N.C. 15, 37 S.E. 68 (1900); Nichols v. Nichols, 

128 N.C. 108, 38 S.E. 296 (1901); Johnson v. 

Johnson, 141 N.C. 91, 53 S.E. 623 (1906); State 

v. Williams, 220 N.C. 445, 17 S.E.2d 769 (1941), 
rev'd on other grounds, 317 U.S. 287, 63 S. Ct. 
207, 87 L. Ed. 279 (1942). 

IV. RESIDENCE AND DOMICILE. 

Jurisdiction in divorce actions is con- 
ferred by statute. Israel v. Israel, 255 N.C. 

2916121 S B2de7 131961), 
And Is Founded on Domicile. — Judicial 

power to grant a divorce that is, jurisdiction 

strictly speaking, is founded on domicile. Israel 
v. Israel, 255 N.C. 391, 121 S.E.2d 713 (1961). 

The domicile of one spouse within a state 

gives power to that state to dissolve a marriage 

wheresoever contracted. Israel v. Israel, 255 

N.C. 391, 121 S.E.2d 713 (1961). 

“Domicile” Defined. — That place is prop- 

erly the domicile of a person where he has his 

true permanent home and principal establish- 

ment, and to which he has, whenever he is 

absent, the intention of returning, and from 

which he has no present intention of moving. 

Israel v. Israel, 255 N.C. 391, 121 S.E.2d 713 

(1961). 
“Residence” has been interpreted to 

mean the equivalent of “domicile.” Andris 

v. Andris, 65 N.C. App. 688, 309 S.E.2d 570 

(1983). 
Residence and Intent Must Be Shown. — 

To establish a domicile there must be a resi- 

dence, and the intention to make it a home or to 

live there permanently or indefinitely. Israel v. 

Israel, 255 N.C. 391, 121 S.B.2d 713 (1961). 

In order to establish a domicile, a party must 
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make a showing of both actual residence in the 

new locality and the intent to remain there 

permanently. Andris v. Andris, 65 N.C. App. 

688, 309 S.E.2d 570 (1983). 

The residence requirement in this sec- 

tion is jurisdictional. Eudy v. Eudy, 24 N.C. 

App. 516, 211 S.E.2d 536, aff'd, 288 N.Gagc 

Fis S.t2ds 782, 97a): 

The requirement that one of the parties to a 

divorce action shall have resided in this State 

for a specified period of time next preceding the 

commencement of the action is jurisdictional. 

Israel v. Israel, 255 N.C. 391, 121 S.E.2d 713 

(1961): 
Residency for Six Months Required. — 

In order to obtain a valid divorce in North 

Carolina, the plaintiff or defendant must have 

resided in this State for at least six months 

next preceding institution of the action for 

divorce. Eudy v. Eudy, 24 N.C. App. 516, 211 

S.E.2d 536, aff'd, 288 N.C. 71, 215 S.E.2d 782 

(1975). 
The period of residence in this section 

applies to an action for divorce from bed 

and board as well as to an action for absolute 

divorce. Eudy v. Eudy, 24 N.C. App. 516, 211 

S.E.2d 536, aff’d, 288 N.C. 71, 215 S.E.2d 782 

(yy 
But the residency requirement of this 

section is not applicable in an action for 

alimony without divorce. Eudy v. Eudy, 288 

INV@.7 1) 215.0. Pezae foc oto): overruled on 

other grounds, Quick v. Quick, 305 N.C. 446, 

290 S.E.2d 653 (1982). 

A bona fide “residence,” necessary under 

statutes in order to confer jurisdiction in di- 

vorce proceedings, is within the legal meaning 

of the word “domicile,” that is, an abode animo 

manendi, a place where a person lives or has 

his home, to which, when absent, he intends to 

return, and from which he has no present 

purpose to depart. Rector v. Rector, 4 N.C. App. 

240, 166 S.E.2d 492 (1969). 

“Residence” means actual residence, and 

prior to the 1949 amendment, which allows suit 

to be brought where defendant has been a 

resident of the State for six months, a nonres- 

ident wife in suing for divorce could not avail 

herself of the maxim that “her domicile was 

that of her husband,” where she had not actu- 

ally satisfied the residence requirement. 

Schonwald v. Schonwald, 55 N.C. 367 (1856). 

Separate Domicile for Wife. — North 

Carolina divorce statutes recognize the legality 
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of a separate domicile, or residence, for the 

wife. Rector v. Rector, 4 N.C. App. 240, 166 

SiH2di49 211969). 
There is no logical, legal or equitable reason 

for allowing wife, whose misconduct has 

brought about the separation, to insist upon the 

legal fiction that her domicile follows that of her 

husband, and thereby to defeat his action for 

divorce brought in the jurisdiction in which she 

actually resides. Rector v. Rector, 4 N.C. App. 

240, 166 S.E.2d 492 (1969). 

One need not be a citizen of the United 

States in order to establish residence or 

domicile within this State for purposes of di- 

vorce actions. Rector v. Rector, 4 N.C. App. 240, 

166 S.E.2d 492 (1969). 

Effect of Temporary Removal. — Where 

husband and wife establish a residence in this 

State, the wife, by leaving the State for a 

temporary purpose, without any intention of 

changing her residence, does not thereby lose 

her citizenship. Moore v. Moore, 130 N.C. 333, 

Ane Sato roe Lo) 
The domicile of a soldier or sailor in the 

military or naval service of his country gen- 

erally remains unchanged, domicile being nel- 

ther gained nor lost by being temporarily sta- 

tioned in the line of duty at a particular place, 

even for a period of years. A new domicile may, 

however, be acquired if both the fact and the 

intent concur. Israel v. Israel, 255 N.C. 391, 121 

SHi2ds7 13196 |. 
Naval officer was properly found to be 

domiciled in North Carolina where: (1) He 

had changed his voter registration from Penn- 

sylvania to Guilford County, (2) He had filed a 

North Carolina income tax return for the year 

1981, (3) He had changed his permanent ad- 

dress with the Navy to his father’s address in 

Greensboro as of August 1, 1981, (4) He had 

opened a bank account in Greensboro in Au- 

gust, 1981 and had maintained it since that 

time, (5) He had changed the registration of his 

motor vehicle from Pennsylvania to North 

Carolina and had paid North Carolina property 

taxes, (6) He had resided at his parents’ house 

whenever on leave from the Navy, and (7) He 

had severed all ties with the State of Pennsyl- 

vania. In short, plaintiff did everything possible 

to establish a residence in North Carolina. The 

transient nature of his career with the United 

States Navy prohibited him from doing any- 

thing further. Andris v. Andris, 65 N.C. App. 

688, 309 S.E.2d 570 (1983). 

OPINIONS OF ATTORNEY GENERAL 

Not Advisable for Attorney to Act as 
Notary and Verify Client’s Divorce Com- 
plaint. — It is not advisable for a notary who is 
also a partner in a law firm acting of counsel to 
an attorney filing a divorce complaint to nota- 

76 

rize the verification of the client. A divorce 

complaint which is not properly notarized is 

subject to dismissal. See opinion of Attorney 

General to Mr. James Lee Knight, Notary Pub- 

lic, Guilford County, 58 N.C.A.G. 35 (1988). 
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When one partner of Firm A appears as 
attorney for a plaintiff in a divorce proceeding, 
the other partners in the firm also appear, and 
they could be prohibited under former G.S. 47-8 
from notarizing the verification of the client. 
This would be true whether or not the firm 
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ner on the face of the complaint or answer. 
Therefore, such practice should be avoided, and 
as an attorney/notary who acts in this fashion 
proceeds at his own risk. See opinion of Attor- 

ney General to Mr. James Lee Knight, Notary 
Public, Guilford County, 58 N.C.A.G. 35 (1988). 

appears as “of counsel” to the individual part- 

§ 50-9. Effect of answer of summons by defendant. 

In all cases upon an action for a divorce absolute, where judgment of divorce 
has heretofore been granted and where the plaintiff has caused to be served 
upon the defendant in person a legal summons, whether by verified complaint 
or unverified complaint, and such defendant answered such summons, and 
where the trial of said action was duly and legally had in all other respects and 
judgments rendered by a judge of the superior court upon issues answered by 
a judge and jury, in accordance with law, such judgments are hereby declared 
to have the same force and effect as any judgment upon an action for divorce 
otherwise had legally and regularly. (1929, c. 290, s. 1; 1947, c. 393.) 

CASE NOTES 

Cited in Piguerra v. Piguerra, 54 N.C. App. 
188, 282 S.E.2d 567 (1981). 

§ 50-10. Material facts found by judge or jury in divorce or 
annulment proceedings; when notice of trial 
not required; procedure same as ordinary civil 

actions. 

(a) Except as provided for in subsection (e) of this section, the material facts 

in every complaint asking for a divorce or for an annulment shall be deemed to 

be denied by the defendant, whether the same shall be actually denied by 

pleading or not, and no judgment shall be given in favor of the plaintiff in any 

such complaint until such facts have been found by a judge or jury. 

(b) Nothing herein shall require notice of trial to be given to a defendant 

who has not made an appearance in the action. 
(c) The determination of whether there is to be a jury trial or a trial before 

the judge without a jury shall be made in accordance with G.S. 1A-1, Rules 38 

and 39. 
(d) The provisions of G.S. 1A-1, Rule 56, shall be applicable to actions for 

absolute divorce pursuant to G.S. 50-6, for the purpose of determining whether 

any genuine issue of material fact remains for trial by jury, but in the event the 

court determines that no genuine issue of material fact remains for trial by 

jury, the court must find the facts as provided herein. The court may enter a 

judgment of absolute divorce pursuant to the procedures set forth in G.S. 1A-1, 

Rule 56, finding all requisite facts from nontestimonial evidence presented by 

affidavit, verified motion or other verified pleading. 
(e) The clerk of superior court, upon request of the plaintiff, may enter 

judgment in cases in which the plaintiff’s only claim against the defendant is 

for absolute divorce, or absolute divorce and the resumption of a former name, 

and the defendant has been defaulted for failure to appear, the defendant has 

answered admitting the allegations of the complaint, or the defendant has filed 

a waiver of the right to answer, and the defendant is not an infant or 

incompetent person. (1868-9, c. 93, s. 47; Code, s. 1288; Rev., s. 15645,.C.5 48: 

1662; 1963, c. 540, ss. 1, 2; 1965, c. 105; c. 636, s. 4; 1971, c. 17; 1978, cc. 2, 460; 

ee 
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1981, c. 12; 1983 (Reg. Sess., 1984), c. 1037, s. 4; 1985, c. 140; 1991, c. 568, s. 

1; 2004-128, s. 6.) 

Cross References. — As to competency of 

spouse as witness in civil actions, see G.S. 8-56. 

Editor’s Note. — Session Laws 1991, c. 568, 

s. 2 provides that any judgment of absolute 

divorce entered prior to October 1, 1991, on the 

basis of nontestimonial evidence pursuant to 

G.S. 1A-1, Rule 56, which is proper in all other 

respects, is valid and of full force and effect. 

Effect of Amendments. — Session Laws 

CASE 

Editor’s Note. — Some of the cases below 

were decided under the various versions of this 

section applicable at the time, and may not 

reflect all subsequent amendments. 

Purpose of Section. — The object of this 

section was to prevent a judgment from being 

taken by default or by collusion, and to require 

the facts to be found by a jury. Campbell v. 

Campbell, 179 N.C. 413, 102 Se (oa 120); 

Cobb v. Cobb, 42 N.C. App. 373, 256 8.E.2d 722 

(ERED 

As to the purpose of this section, see also 

Moss v. Moss, 24 N.C. 55 (1841); Hooper v. 

Hooper, 165 N.C. 605, 81 SiO oo Cloke). 

The procedure in a divorce action is not 

the same as the procedure in other civil 

actions, in that the material facts in the com- 

plaint are deemed denied, whether actually 

denied by pleading or not, and in that no 

judgment shall be given in favor of the plaintiff 

until such facts have been found by a jury (now 

a judge or jury). Williams v. Williams, 13 N.C. 

App. 468, 186 S.E.2d 210 (1972). 

Section Applies to Cross-Action. — This 

section is applicable to a defendant who files a 

cross-action and prays for a divorce therein 

from the plaintiff. Saunderson v. Saunderson, 

195 N.C. 169, 141 S.E. 572 (1928). 

Suits for Alimony Without Divorce. — 

Suits for alimony without divorce are within 

the analogy of divorce laws and within the 

purview of that portion of this section which 

controverts all material facts in every divorce 

Action, Kool Koo, 280 N.C. 129, 190.5. EF 2d 

boa LOTo): 
Section 50-16.8 changes the procedure to be 

followed in actions for alimony without divorce 

from the divorce procedure set forth in this 

section to the procedure applicable to other civil 

actions. Williams v. Williams, 13 N.C. App. 468, 

1386 5,E. 2d) 210 1972): 
Presumption of Denial — Generally. — 

The provisions of this section that the allega- 

tions of the complaint in an action for divorce 

“are deemed to be denied” applies only to the 

trial upon the merits, since the facts must be 

2004-128, s. 6, effective October 1, 2004, and 

applicable to actions filed on or after that date, 

added “Except as provided for in subsection (e) 

of this section,” at the beginning of subsection 

(a); and added subsection (e). 

Legal Periodicals. — For case law survey 

on trial practice, see 43 N.C.L. Rev. 938 (1965). 

For survey of 1979 family law, see 58 N.C.L. 

Rev. 1471 (1980). 
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found by a jury (now a judge or jury). Zimmer- 

man v. Zimmerman, 113 N.C. 432, 18 S.E. 334 

(1893). 
The denial by the statute of the plaintiff's 

allegations in an action for divorce presumes, 

as a matter of law, a meritorious defense, and 

does not require that this be found by the judge 

in passing upon a motion to set aside a judg- 

ment rendered in an action. Campbell v. Camp- 

bell, 179 N.C. 413, 102 S.E. 737 (1920). 

Same — In Cross-Action. — The defendant 

in an action for divorce a vinculo, may file a 

cross-action for the same relief, and where no 

reply has been filed by the plaintiff, and no 

evidence has been offered by him, an issue is 

raised by this section, and upon a verdict on the 

required issues, a judgment may be rendered 

upon the cross-action if the pleadings and the 

evidence are sufficient. Ellis v. Ellis, 190 N.C. 

A18, 130 S.E.:7 (1925). 

All the allegations of defendant’s counter- 

claim wherein he sought a divorce from bed and 

board were deemed to be denied by the plain- 

tiff, even though she failed to answer the coun- 

terclaim. Skamarak v. Skamarak, 81 N.C. App. 

125, 343 S.E.2d 559 (1986). 

Same — Time for Answering Not Af- 

fected. — The provision of this section putting 

in a denial of the plaintiff’s allegations in an 

action for divorce did not affect the defendant's 

right to 20 days after completion of the service 

of summons by publication in which to answer 

or demur, etc. Campbell v. Campbell, 179 N.C, 

AVS) 102-64 137 lo20). 

Entry of Specific Denial by Defendant 

Not Prejudicial. — Since this section declares 

in effect that the material allegations of the 

complaint in a divorce action shall be deemed 

and treated as denied, it is inconsequential 

whether or not the defendant enters a denial, 

and the entry of a specific denial by the defen- 

dant, under discretionary leave of the court, 

cannot prejudice the plaintiff. Walker v. Walker, 

238 N.C. 299, 77 S.E.2d 715 (1953). 

Facts That Must Be Alleged Must Be 

Proved. — Under this section and G.S. 50-8, 
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upon the basic principle that a plaintiff must 
prove what he must allege, a plaintiff is enti- 
tled to a judgment of divorce only if the issues 
submitted and answered in favor of the plaintiff 
establish, inter alia, (1) the requisite facts as to 

residence, and (2) that (except where the al- 
leged cause for divorce is one year’s separation) 
the facts set forth as grounds for divorce have 
existed to his or her knowledge for at least six 
months prior to the filing of the complaint. 
Pruett v. Pruett, 247 N.C. 13, 100 S.E.2d 296 

CLS) 
The allegations required by G.S. 50-8 are 

indispensable constituent elements of a divorce 
action and must be established either by the 
verdict of a jury or by a judge, as the pertinent 
statute may permit. Eudy v. Eudy, 288 N.C. 71, 
215 S.E.2d 782 (1975), overruled on other 
grounds, Quick v. Quick, 305 N.C. 446, 290 

S.E.2d 653 (1982). 
The statutory changes eliminating the neces- 

sity for the filing of an affidavit and allowing a 
judge in some cases to become the trier of facts 
in divorce actions do not change the fundamen- 
tal precepts that jurisdiction over the subject 
matter of divorce is statutory and that all 
averments required by the statute must be both 
alleged in the complaint and found by the 
finder of fact to be true before a divorce judg- 
ment may be entered. Eudy v. Eudy, 288 N.C. 
71, 215 S.E.2d 782 (1975), overruled on other 
grounds, Quick v. Quick, 305 N.C. 446, 290 

S.E.2d 653 (1982). 
A divorce will be granted only after the facts 

establishing a statutory ground for divorce 
have been pleaded and actually proved. Adair v. 
Adair, 62 N.C. App. 498, 303 S.E.2d 190, cert. 
denied, 309 N.C. 319, 307 S.E.2d 162 (1983). 
Material Facts Must Be Found by Judge 

or Jury. — This section requires that, in a 
divorce action, the material facts as to the 
grounds for divorce must be found by a jury 
(now a judge or jury). Wicker v. Wicker, 255 
eC 28,802 2,5.6,.20°703 (1961). 

The material facts in every complaint asking 
for a divorce are deemed to be denied under the 
statute, and no judgment is allowed to be given 
in favor of the plaintiff in any such complaint 
until all the material facts have been found by 
a jury. Skamarak v. Skamarak, 81 N.C. App. 
123 343 )024,.20 909 (1986). 
Required Findings. — The court erred in 

declaring the parties’ divorce decree void where 
the divorce decree at issue was “in all respects 
regular on [its] face” and the defendant was 
properly served; the court’s findings, required 
by this section, were found under the heading 
“Conclusions of Law” rather than under “Find- 
ings of Fact.” Dunevant v. Dunevant, 142 N.C. 
App. 169, 542 S.E.2d 242, 2001 N.C. App. 
LEXIS 47 (2001). 

Failure to Raise Genuine Issue of Mate- 
rial Fact. — The wife’s answer generally de- 
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nying the allegations of the husband’s com- 
plaint for an absolute divorce was insufficient 
to raise a genuine issue of material fact. Daniel 
v. Daniel, 132 N.C. App. 217, 510 S.E.2d 689 

C1999) 
Judgment Invalid Without Finding of 

Grounds. — Where judgment of divorce from 
bed and board contained absolutely no finding 
of the existence of any of the grounds for 
divorce from bed and board cognizable under 
G.S. 50-7, the district court was without power 
or authority, and therefore without jurisdiction, 

to enter it. Allred v. Tucci, 85 N.C. App. 138, 354 
S.E.2d 291, cert. denied, 320 N.C. 166, 358 
S.E.2d 47 (1987). 
Order in Habeas Corpus Proceeding Is 

Not Res Judicata in Divorce Action. — It is 
patent that an order entered in a habeas corpus 
proceeding based on facts found by the trial 
judge is not res judicata in an action for divorce 
upon the ground of adultery. Wicker v. Wicker, 
250 N.C. 41235) 122, 52209103, C1961). 
Summary Judgment. — Under this section 

as it read prior to amendment in 1991, sum- 
mary judgment could not be entered granting 
an absolute divorce in this State. Edwards v. 
Edwards, 42 N.C. App. 301, 256 $.E.2d 728 
(CSW) 
Decree by Consent, Stipulation, or Ad- 

missions. — This section itself raises issues in 
a divorce action as to all material facts, regard- 
less of whether the parties by their pleadings 
have raised any issue and even where all ma- 
terial facts are admitted. Thus, this section has 
the effect of prohibiting entry of a divorce 
decree by consent, stipulation, or admissions of 

the parties, and requires instead that all mate- 
rial facts be found, either by a jury where the 
right to a jury trial has been preserved as 
provided in G.S. 1A-1, Rules 38 and 39, or by 

the court where a jury trial has been waived. 
Edwards v. Edwards, 42 N.C. App. 301, 256 
S.E.2d 728 (1979), decided prior to 1991 amend- 
ment. 
Right to Jury Trial Preserved. — Where 

the defendant in apt time and manner demands 
a jury trial and does not thereafter waive but 
continues to assert her right to a jury trial, 
although it may seem futile for defendant to 
insist upon a trial by jury when, but for this 
section, no real issue exists, this section gives 

her the right to do so, and it would be error for 
the trial court to deny her the right to have the 
facts found in a trial by jury. Edwards v. Ed- 
wards, 42 N.C. App. 301, 256 S.E.2d 728 (1979). 

1971 Amendment Did Not Nullify Right 
Conferred Prior to Amendment. — Where 
the last pleading was filed nearly six months 
prior to the 1971 amendment of this section, 
the amendment did not nullify the right to 
request a jury trial “prior to the call of the 
action for trial” conferred by this section at the 
time defendant filed the last pleading. Branch 
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v. Branch, 282 N.C. 133, 191 S.E.2d 671 (1972). 

The substance of the 1973 amendment is 

very similar to that of the 1971 amend- 

ment. Laws v. Laws, 22 N.C. App. 344, 206 

S.E.2d 324 (1974). 

The 1973 amendment did not alter the 

procedure for securing a jury trial in ac- 

tions for absolute divorce after a one-year sep- 

aration where an answer had been filed at least 

10 days prior to the effective date of the amend- 

ment. Laws v. Laws, 22 N.C. App. 344, 206 

S.H.2d 324 (1974). 

Waiver of Jury Trial. — Defendant waived 

his right to trial by jury in an action for divorce 

on the ground of two years’ (now one year’s) 

separation when he failed to file a request 

therefor prior to the call of the action for trial, 

and the fact that defendant had alleged a 

cross-action for divorce for adultery did not 

affect this result when defendant withdrew his 

cross-action before the case was called. Becker 

vy. Becker, 262 N.C. 685, 138 S.E.2d 507 (1964), 

decided prior to the 1973 amendment. 

In a suit for divorce on the grounds of sepa- 

ration, where defendant was personally served 

with summons, the judge, in the absence of a 

request for a jury trial filed prior to the call of 

the action for trial, had authority to hear the 

evidence, answer the issues, and render judg- 

ment thereon. This rule applied equally to 

contested and uncontested divorce actions. 

Langley v. Langley, 268 N.C. 415, 150 S.E.2d 

764 (1966), decided prior to the 1973 amend- 

ment. 

A party may waive the right to a jury trial in 

civil actions by failure to follow the statutory 

procedure to preserve such right. Laws v. Laws, 

1 N.C. App. 248, 161 $.H.2d 40 (1968), decided 

prior to the 1973 amendment. 

Question for Jury. — Where the facts ina 

divorce action were in dispute, the case was one 

for the jury. Taylor v. Taylor, 225 N.C. 80, 33 

S.E.2d 492 (1945). 

Evidence in divorce action held insuffi- 

cient to carry case to jury. Moody v. Moody, 225 

N.C. 89, 33 S.E.2d 491 (1945). 

Instruction Not at Variance with Sec- 

tion. — In an action for absolute divorce, a 

charge in reference to the admissions of counsel 

that the evidence was sufficient to support an 

affirmative answer to the issues of marriage, 

separation and residence was not equivalent to 

a directed verdict and not at variance with the 

provisions of this section. Nelson v. Nelson, 197 

N.C. 465, 149 S.E. 585 (1929). 

Verdict of Jury. — In a proceeding for a 

divorce, the issues submitted and the verdict 

found should be as specific and certain as the 
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facts alleged in the petition. Wood v. Wood, 27 

N.C. 674 (1845). 
As to validity of verdict by 11 jurors, see 

Hall v. Hall, 181 N.C. 185, 42 S.E. 562 (1902). 

Proof of Adultery. — For cases as to incom- 

petence of one spouse to prove adultery of the 

other, prior to deletion of this provision by 

Session Laws 1983 (Reg. Sess., 1984), c. 1037, 

gee Toole vo Toole 112 °NC, 152, 16, Sutea ue 

(1893); Hooper v. Hooper, 165 N.C. 605, 815.E. 

933 (1914); Vickers v. Vickers, 188 N.C. 448, 

124 S.E. 737 (1924); Becker v. Becker, 262 N.C. 

685, 138 S.E.2d 507 (1964), citing Perkins v. 

Perkins, 88 N.C. 41 (1883); Hicks v. Hicks, 275 

N.C. 370, 167 S.E.2d 761 (1969); Gordon v. 

Gordon, 7 N.C. App. 206, 171 S.E.2d 805 (1970); 

Phillips v. Phillips, 9 N.C. App. 438, 176 ope Aa 

379 (1970); Wright v. Wright, 281 N.C. 159, 188 

S F.2d 317 (1972); Greene v. Greene, 15 N.C. 

App. 314, 190 S.E.2d 258 (1972); Bowen v. 

Bowen, 19 N.C. App. 710, 200 S.E.2d 214 

(1973); Earles v. Earles, 26 N.C. App. 559, 216 

S.E.2d 739, cert. denied, 288 N.C. 239, 217 

S E.2d 679 (1975); Traywick v. Traywick, 28 

NIG App. col 2240 tS WiZdeoe (1976); 

VanDooren v. VanDooren, 37 N.C. App. 333, 246 

S.E.2d 20, cert. denied, 295 N.C. 653, 248 

S £.2d 258 (1978); Horner v. Horner, 47 N.C. 

App. 334, 267 S.E.2d 65, cert. denied, 301 N.C. 

89, 273 S.E.2d 297 (1980); Vandiver v. Vandiver, 

50 N.C. App. 319, 274 S.E.2d 243, cert. denied, 

302 N.C. 634, 280 S.E.2d 449 (1981); Spencer v. 

Spencer, 61 N.C. App. 535, 301 S.E.2d 411, cert. 

denied, 308 N.C. 678, 304 S.E.2d 757 (1983). 

Applied in Carpenter v. Carpenter, 244 N.C. 

286, 93 S.E.2d 617 (1956); Biggs v. Biggs, 253 

N.C. 10, 116 S.E.2d 178 (1960); Richardson v. 

Richardson, 257 N.C. 705, 127 S.E.2d 525 

(1962); Hinson v. Hinson, 17 N.C. App. 505, 195 

S_E.2d 98 (1973); Miller v. Miller, 38 N.C. App. 

95, 247 S.E.2d 278 (1978); Watts v. Watts, 44 

N.C. App. 46, 260 S.E.2d 170 (1979); Morris v. 

Morris, 45 N.C. App. 69, 262 S.E.2d 359 (1980); 

Williamson v. Williamson, 66 N.C. App. 315, 

311 S.E.2d 325 (1984); Fulton v. Vickery, 73 

N.C. App. 382, 326 S.E.2d 354 (1985). 

Cited in State v. Davis, 229 N.C. 386, 50 

S_E.2d 37 (1948); Blankenship v. Blankenship, 

256 N.C. 638, 124 S.E.2d 857 (1962); Anthony v. 

Anthony, 8 N.C. App. 20, 173 S.E.2d 617 (1970), 

Whitaker v. Whitaker, 16 N.C. App. 432, 192 

S_E.2d 80 (1972); Pettus v. Pettus, 62 N.C. App. 

{At 302 ao bade Glelooo), Bumgardner v. 

Bumgardner, 113 N.C. App. 314, 438 S.E.2d 471 

(1994); McCall v. McCall, 138 N.C. App. 706, 

531 S.E.2d 894, 2000 N.C. App. LEXIS 795 

(2000); McCall v. McCall, 138 N.C. App. 706, 

531 S.E.2d 894, 2000 N.C. App. LEXIS 795 

(2000). 



$50-11 ART. 1. DIVORCE, ETC., GENERALLY $50-11 

OPINIONS OF ATTORNEY GENERAL 

Service of process upon defendant in 473 (1971), decided prior to the 1973 amend- 

divorce action by leaving copies with de- ment. 
fendant’s mother at defendant’s address was Service of Process by Publication Does 
sufficient service and sufficient for nonjury Not Prohibit Waiver of Right to Trial by 
trial. See opinion of Attorney General to the Jury. — See opinion of Attorney General to Mr. 
Honorable John S. Gardner, District Court Tom H. Matthews, 43 N.C.A.G. 48 (1973), de- 
Judge, Sixteenth Judicial District, 41 N.C.A.G. cided prior to the 1973 amendment. 

§ 50-11. Effects of absolute divorce. 

(a) After a judgment of divorce from the bonds of matrimony, all rights 
arising out of the marriage shall cease and determine except as hereinafter set 
out, and either party may marry again without restriction arising from the 
dissolved marriage. 

(b) No judgment of divorce shall render illegitimate any child in esse, or 
begotten of the body of the wife during coverture. 

(c) A divorce obtained pursuant to G.S. 50-5.1 or G.S. 50-6 shall not affect 
the rights of either spouse with respect to any action for alimony or 
postseparation support pending at the time the judgment for divorce is 
eranted. Furthermore, a judgment of absolute divorce shall not impair or 
destroy the right of a spouse to receive alimony or postseparation support or 
affect any other rights provided for such spouse under any judgment or decree 
of a court rendered before or at the time of the judgment of absolute divorce. 

(d) A divorce obtained outside the State in an action in which jurisdiction 
over the person of the dependent spouse was not obtained shall not impair or 
destroy the right of the dependent spouse to alimony as provided by the laws 
of this State. 

(e) An absolute divorce obtained within this State shall destroy the right of 
a spouse to equitable distribution under G.S. 50-20 unless the right is asserted 
prior to judgment of absolute divorce; except, the defendant may bring an 
action or file a motion in the cause for equitable distribution within six months 
from the date of the judgment in such a case if service of process upon the 
defendant was by publication pursuant to G.S. 1A-1, Rule 4 and the defendant 
failed to appear in the action for divorce. 

(f) An absolute divorce by a court that lacked personal jurisdiction over the 

absent spouse or lacked jurisdiction to dispose of the property shall not destroy 

the right of a spouse to equitable distribution under G.S. 50-20 if an action or 

motion in the cause is filed within six months after the judgment of divorce is 

entered. The validity of such divorce may be attacked in the action for 

equitable distribution. (1871-2, c. 193, s. 43; Code, s. 1295; Rev., s. 1569; 1919, 

En204 2Oiois.1663; 19535e0131391955; e887 23's, 191967 %c.1S2,1s; 371931, 

GRACO memo Ts. 682 1987, c.184455-3; 1991; c 569s. 2751995, ¢. 319) s.°8; 

1998-217, s. 7(a), (b).) 

Cross References. — As to procedures in “Effects of absolute divorce. 

actions for equitable distribution of property, (a) After a judgment of divorce from the 

see G.S. 50-21. bonds of matrimony, all rights arising out of the 

Editor’s Note. — Session Laws 1995, c. 319, marriage shall cease and determine except as 

which amended this section, in s. 12 provides _ hereinafter set out, and either party may marry 

that this act applies to civil actions filed on or again without restriction arising from the dis- 

after October 1, 1995, and shall not apply to solved marriage. 

pending litigation, or to future motions in the (b) No judgment of divorce shall render ille- 

cause seeking to modify orders or judgments in _ gitimate any child in esse, or begotten of the 

effect on October 1, 1995. body of the wife during coverture. 

This section, prior to the amendment by (c) A divorce obtained pursuant to G.S. 50- 

Session Laws 1995, c. 319, read as follows: 5.1 or G.S. 50-6 shall not affect the nghts of 
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either spouse with respect to any action for 

alimony or alimony pendente lite pending at 

the time the judgment for divorce is granted. 

Furthermore, a judgment of absolute divorce 

shall not impair or destroy the right of a spouse 

to receive alimony or alimony pendente lite or 

affect any other rights provided for such spouse 

under any judgment or decree of a court ren- 

dered before or at the time of the judgment of 

absolute divorce. 

(d) Adivorce obtained outside the State in an 

action in which jurisdiction over the person of 

the dependent spouse was not obtained shall 

not impair or destroy the right of the dependent 

spouse to alimony as provided by the laws of 

this State. 

(e) An absolute divorce obtained within this 

State shall destroy the right of a spouse to an 

equitable distribution of the marital property 

under G.S. 50-20 unless the right is asserted 

prior to judgment of absolute divorce; except, 

the defendant may bring an action or file a 

motion in the cause for equitable distribution 

within six months from the date of the judg- 

ment in such a case if service of process upon 

the defendant was by publication pursuant to 

G.S. 1A-1, Rule 4 and the defendant failed to 

appear in the action for divorce. 

(f) An absolute divorce by a court that lacked 

personal jurisdiction over the absent spouse or 

lacked jurisdiction to dispose of the property 

shall not destroy the right of a spouse to an 

CASE 

Editor’s Note. — Some of the cases below 

were decided under the various versions of this 

section applicable at the time, and may not 

reflect all subsequent amendments. 

Cessation of Right to Support. — This 

section is declarative of the common law in that 

one of the rights which determines and ceases 

after a judgment of absolute divorce is the right 

to support. McCarley v. McCarley, 289 N.C. 

109, 221 S.E.2d 490 (1976). 

Power to Enter Alimony Order Ends 

upon Divorce. — When a party has secured 

an absolute divorce, it is beyond the power of 

the court thereafter to enter an order for ali- 

mony. Mitchell v. Mitchell, 270 N.C. 253, 154 

Seb. 2d, (19679) 

Jurisdiction. — Where the parties invoked 

the jurisdiction of the district court to equitably 

distribute their marital property in the action 

for absolute divorce and equitable distribution 
of their marital property, the district court did 
not lose jurisdiction to equitably distribute the 
marital property because of its failure to enter 
a judgment in the equitable distribution case 
before the special proceeding seeking partition 
of the marital property was filed in the office of 
the clerk of superior court. Garrison v. Garri- 
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equitable distribution of marital property un- 

der G.S. 50-20 if an action or motion in the 

cause is filed within six months after the judg- 

ment of divorce is entered. The validity of such 

divorce may be attacked in the action for equl- 

table distribution.” 

Legal Periodicals. — For note on perma- 

nent alimony incident to absolute divorce, see 

31 N.C.L. Rev. 482 (1953). 

For note on choice of law rules in North 

Carolina, see 48 N.C.L. Rev. 243 (1970). 

For article, “Proposed Reforms in North 

Carolina Divorce Law,” see 8 N.C. Cent. L.J. 35 

(L976): 
For survey of 1976 case law on domestic 

relations, see 55 N.C.L. Rev. 1018 (1977). 

For survey of 1977 law on domestic relations, 

see 56 N.C.L. Rev. 1045 (1978). 

For article on the rights of individuals to 

control the distributional consequences of di- 

vorce by private contract and on the interests of 

the State in preserving its role as a third party 

to marriage and divorce, see 59 N.C.L. Rev. 819 

(GLO Bile) 
For survey of 1980 family law, see 59 N.C.L. 

Rev. 1194 (1981). 
For survey of 1981 family law, see 60 N.C.L. 

Rev. 1379 (1982). 

For comment on the tax effects of equitable 

distribution upon divorce, see 18 Wake Forest 

Pp Rev..550 (1982). 

For 1984 survey, “Estoppel and Foreign Di- 

vorce,” see 63 N.C.L. Rev. 1189 (1985). 

NOTES 

son, 90 N.C. App. 670, 369 S.E.2d 628 (1988). 

The words “or at the time of” in subsec- 

tion (c) of this section were added to comple- 

ment G.S. 50-16.8(b), which allows the ques- 

tions of divorce and alimony to be determined 

in a single action. McCarley v. McCarley, 289 

N_C. 109) 221 S.H.2d 490 (1976). 

Alimony May Be Awarded After Hearing 

on Remand. — If alimony is found to be 

appropriate after a hearing on remand, the 

ensuing judgment or decree awarding it will 

relate back to the time when the application for 

alimony should have been considered, which is 

“before or at the time of the rendering of the 

judgment for absolute divorce.” McCarley v. 

McCarley, 289 N.C. 109, 221 S.E.2d 490 (1976). 

Decree of Absolute Divorce on Counter- 

claim to Action for Alimony as Interlocu- 

tory Judgment. — A decree of absolute di- 

vorce upon a counterclaim to an action for 

alimony without divorce was not a final judg- 

ment as to the remainder of the claims to be 

adjudicated in the action. Instead, it was 

merely an interlocutory judgment, to become 

final upon a complete adjudication of all claims, 

rights and liabilities of the parties. It did not 

terminate or determine the remaining issues 
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arising from the pleadings in the action. There- 
fore, the court could amend, modify or rescind it 
at anytime prior to final judgment. Hamilton v. 
Hamilton, 36 N.C. App. 755, 245 S.E.2d 399 
(1978), aff'd, 296 N.C. 574, 251 S.E.2d 441 
GLO7 9). 
A judgment of absolute divorce upon a coun- 

terclaim to an action for alimony without di- 
vorce, rendered prior to final determination of 
all issues, was interlocutory and subject to the 
provisions of G.S. 1A-1, Rule 54(b), for purposes 
of determining its finality. Hamilton v. Hamil- 
tonmeoUNOenpp. (55, 245)S.E.2d 399°(1978); 
aff’d, 296 N.C. 574, 251 S.E.2d 441 (1979). 

Effect of Absolute Divorce on Prior 
Judgment for Alimony Without Divorce. — 
Ajudgment for absolute divorce awarded to the 
husband on the ground of two years’ (now one 
year’s) separation did not invalidate a judg- 
ment for alimony without divorce entered in 
favor of the wife before the action for absolute 
divorce was instituted. Blankenship v. Blan- 
kenship, 256 N.C. 638, 124 S.E.2d 857 (1962). 

Subsection (e) merely requires an equi- 
table distribution claim to be asserted at 
any time prior to judgment, and does not 
prohibit a claim asserted before a divorce action 
is filed. McIver v. McIver, 92 N.C. App. 116, 374 
S.E.2d 144 (1988). 
Equitable Distribution After Judgment 

of Absolute Divorce. — Under this section, a 

judgment of absolute divorce destroys the right 
to equitable distribution unless the right is 
asserted prior to judgment of absolute divorce. 
Howell v. Howell, 321 N.C. 87, 361 S.E.2d 585 

(1987). 
If a person entitled to equitable distribution 

does not specifically apply for it by cross-action 
or by a separate action prior to the judgment of 
absolute divorce, the divorce judgment destroys 
that person’s statutory right to equitable distri- 
bution. Lutz v: Lutz, 101 N.C. App. 298, 399 
S.E.2d 385 (1991), cert. denied, 328 N.C. 732, 
404 S.E.2d 871 (1991). 

If alimony and equitable distribution claims 
are properly asserted, whether by the filing of 
an action or raising of counterclaims, and are 
not voluntarily dismissed pursuant to Rule 
A41(a)(1) until after judgment of absolute di- 
vorce is entered, a new action based on those 
claims may be filed within the one year period 
provided by the rule. Stegall v. Stegall, 336 N.C. 
473, 444 S.K.2d 177 (1994). 
Although subsection (e) requires that a claim 

for equitable distribution be brought prior to 
the granting of the divorce; where the trial 
court granted defendant relief from the judg- 
ment of absolute divorce and permitted defen- 
dant to file her answer, the effect was the same 
as if the judgment had never been entered, and 
defendant’s right to equitable distribution was 
revived. Baker v. Baker, 115 N.C. App. 337, 444 
S.E.2d 478 (1994). 
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Trial court erred in granting defendant 
wife’s motion to be “relieved of the effect” 
of a divorce judgment solely to the extent 
that the judgment barred her claim for equita- 
ble distribution. Howell v. Howell, 321 N.C. 87, 

361 S.E.2d 585 (1987). 
Authority for Equitable Distribution. — 

Where neither party made application or stated 
a claim for equitable distribution prior to the 
judgment of absolute divorce, the trial court 
lacked the authority to enter such a judgment. 
Stirewalt v. Stirewalt, 114 N.C. App. 107, 440 
S.E.2d 854 (1994). 
The superior court had no authority to 

partition marital property pursuant to the 
provisions of § 46-1 et seq. where, as here, 
the jurisdiction of the district court has been 
properly invoked to equitably distribute such 
marital property. Garrison v. Garrison, 90 N.C. 
App. 670, 369 S.E.2d 628 (1988). 

Effect on Pending Action for Alimony 
Without Divorce. — Where, pending wife’s 
action for alimony without divorce, husband 
obtained decree of absolute divorce on the 
ground of separation for the statutory period 
under G.S. 50-6, it was held that the final 
judgment in her action would be rendered after 
absolute divorce, and that she therefore would 

not be entitled to permanent alimony in her 
action, since under the common law she would 

not be entitled to alimony after a divorce a 
vinculo, and that the saving provisions of this 
section would not be applicable. Yow v. Yow, 243 
N.C. 79, 89 S.E.2d 867 (1955), decided prior to 
1991 amendment. 

Effect of Divorce Granted on Counter- 
claim to Pending Action for Alimony. — A 
decree of absolute divorce, granted to the defen- 
dant in a prior separate hearing on his coun- 
terclaim to an action for alimony without di- 
vorce, could not be pleaded as a bar to the 
judgment awarding alimony in the subsequent 
hearing on the plaintiff’s claim which initiated 
the action. Hamilton v. Hamilton, 36 N.C. App. 
755, 245 S.B.2d 399 (1978), aff'd, 296 N.C. 574, 
251.5: 2d:4415 979). 

Effect on Alimony Pendente Lite. — A 
dependent spouse’s action for alimony without 
divorce was properly dismissed and order 
awarding alimony pendente lite was properly 
terminated on motion of the supporting spouse 
where he had been granted an absolute divorce 
in an action instituted by him after the order 
for alimony pendente lite was entered. Smith v. 
Smith, 12 N.C. App. 378, 183 S.E.2d 283 (1971), 
decided prior to 1991 amendment. 
Where a judgment awarding the wife ali- 

mony pendente lite, to be continued until the 
award of permanent alimony, was rendered 
before rendition of judgment for absolute di- 
vorce, the rights provided for the wife by the 
prior judgment could not be impaired or de- 
stroyed by the subsequently rendered decree of 
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absolute divorce, and defendant remained lia- 

ble to continue to make the payments under the 

alimony pendente lite order. Johnson v. 

Johnson, 17 N.C. App. 398, 194 S.E.2d 562 

(1973). 
Effect on Debts. — Debt incurred after 

separation of the parties was not subject to 

equitable distribution. Harrington v. Har- 

rington, 110 N.C. App. 782, 431 S.E.2d 240 

(1993): 
Effect of Divorce Under Former Law. — 

For other cases dealing with the effect of an 

absolute divorce on the right to alimony, de- 

cided under this section as it stood before the 

1953, 1955 and 1967 amendments, see Duffy v. 

Duffy, 120 N.C. 346, 27 S.E. 28 (1897); Living- 

ston v. Livingston, 235 N.C. 515, 70 S.E.2d 480 

(1952); Feldman v. Feldman, 236 N.C. 731, 73 

S.E.2d 865 (1953); Merritt v. Merritt, 237 N.C. 

271, 74 S.E.2d 529 (1953); Deaton v. Deaton, 

O37 N.Ce 48% 75S Bi 20898 M1953). 

Absolute Defense Under Prior Law. — An 

alimony claim made pursuant to G.S. 50- 

16.3A(a) and filed within one year of plaintiff’s 

dismissal of her first claim (under repealed G.S. 

50-16.6(a)) failed to qualify as “a new action 

based on the same claim” under Rule 41(a)(1) 
because the G.S. 50-16.3A(a) claim for alimony 
was distinct from that set out by the repealed 
section in that it deferred to the court’s discre- 

tion on the decision of whether to award ali- 
mony where both the supporting and depen- 
dent spouse “each participated in an act of 
illicit sexual behavior,” whereas the old section 

foreclosed a dependent spouse from recovering; 

to allow her to maintain this new action would 
have deprived the defendant/husband of a stat- 

utory absolute defense he had had under the 

old law. Brannock v. Brannock, 135 N.C. App. 

635, 523 S.E.2d 110, 1999 N.C. App. LEXIS 

1240 (1999). 
South Carolina Divorce Action Did Not 

Destroy Right to Equitable Distribution 
Under This Section. — Where neither party 
to a divorce action in South Carolina requested 
an adjudication of their property rights it nec- 
essarily followed that under the South Carolina 
statute the court never acquired jurisdiction 
over their marital property and that the divorce 
judgment entered therein did not destroy plain- 
tiff’s right to an equitable distribution of their 
marital property under this section. Cooper v. 
Cooper, 90 N.C. App. 665, 369 S.E.2d 630 

(1988), 
Asserting Claim to Property Was Not 

Notice of Equitable Distribution. — In di- 
vorce case, defendant’s answer asserting a 
claim to an interest in a specific piece of prop- 
erty, or to proceeds in plaintiff’s possession 
flowing from defendant’s interest in that piece 
of property, was not sufficient to put plaintiff on 
notice that he was asserting a claim for equita- 
ble distribution under G.S. 50-20. Goodwin v. 
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Zeydel, 96 N.C. App. 670, 387 S.E.2d 57 (1990). 

Trial court had no authority to reaffirm 

divorce decree and reserve for future res- 

olution the issue of equitable distribution 

where the trial court did not set aside the 

divorce but rather attempted to nullify the 

consequences of defendant’s failure to assert 

her claim for equitable distribution prior to the 

entry of judgment of divorce. Even if the court 

had effectively set aside, briefly, the divorce 

decree itself and then immediately reinstated 

the divorce decree with a reservation of an 

equitable distribution claim, the reservation of 

the equitable distribution claim would have 

been a legal nullity because plaintiff voluntar- 

ily dismissed his equitable distribution claim 

and defendant did not, during the time the 

divorce was arguably set aside, file an answer, 

counterclaim, or separate action requesting eq- 

uitable distribution. Carter v. Carter, 102 N.C. 

App. 440, 402 S.E.2d 469 (1991). 

Waiver of Equitable Distribution In- 

duced by Misrepresentations of Other 

Party. — Defendant would be estopped from 

asserting the defense that plaintiff did not 

preserve her equitable distribution claim if 

plaintiff, in good faith, relied on the misrepre- 

sentations of the defendant in waiving her right 

to equitable distribution. Harroff v. Harroff, 

100 N.C. App. 686, 398 S.E.2d 340 (1990), 

discretionary review denied, 328 N.C. 330, 402 

S.H.2d)833:(1991). 

Divorce Decree Containing Provision 

Reserving Equitable Distribution Issue. — 
Where decree for absolute divorce contained a 
provision reserving the issue of equitable dis- 
tribution for hearing at a later date, trial judge, 
with whom plaintiff thereafter filed a motion to 
dismiss defendant’s claim for equitable distri- 
bution pursuant to subsection (e) of this sec- 

tion, had no authority to find error and reverse 

or vacate divorce judge’s order reserving the 
issue. Stone v. Stone, 96 N.C. App. 633, 386 

S.E.2d 602 (1989), cert. denied, 326 N.C. 805, 

393 S.E.2d 906 (1990). 
Rights Under Consent Judgment as 

Contractual. — Insofar as consent judgment 
imposed a duty of support on defendant-hus- 
band beyond that imposed by the common law 
or by statute, plaintiff-wife’s rights did not 
arise out of the marriage, but out of contract. 
Haynes v. Haynes, 45 N.C. App. 376, 263 S.E.2d 

783 (1980). 
Consent Judgment Held Not Affected. — 

Where a consent judgment for alimony without 
divorce had been entered, a condition of which 
was that the wife would remain unmarried, the 
subsequent decreeing of a divorce a vinculo to 
the wife was not a violation of the terms of the 
consent judgment, and the judge had no au- 
thority to reduce the amount of alimony pro- 
vided in the consent judgment upon that 
ground. Lentz v. Lentz, 193 N.C. 742, 138 S.E. 
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Twabnd LOZ ONiC.9673) 140 Sihe440 (1927) 
overruled on other grounds, Story v. Story, 221 
N @rald4, 19S. Ei 2d.136 (1942). 
Contractual Right to Continued Sup- 

port Under Separation Agreement. — A 
separation agreement by which the husband 
agrees to support his wife even after a decree of 
divorce has been entered which, under this 
section, would otherwise terminate his obliga- 
tion, is nonetheless valid. In such a case, the 
wife’s right to continued support does not arise 
out of the marriage, but arises out of contract 
and survives the judgment of absolute divorce. 
Haynes v. Haynes, 45 N.C. App. 376, 263 S.E.2d 
783 (1980). 
Claim for Arrearages in Payment Under 

Predivorce Separation Agreement. 
Plaintiff’s claim for arrearages in payments 
under a predivorce separation agreement was 
based on a right arising out of contract, which 
survived a judgment of absolute divorce, and 
was not a right arising out of marriage which 
was terminated by a judgment of absolute di- 
vorce. McKnight v. McKnight, 25 N.C. App. 246, 
212 S.E.2d 902, cert. denied, 287 N.C. 466, 215 
pe, 2do24 (1975). 
Enforcement of Separation Agreement. 

— This section does not protect a mere separa- 
tion agreement as an award of alimony, and 
such an agreement may not be enforced by 
imprisonment for contempt. Stanley v. Stanley, 
226INO 2129/37 S.1.2d 118 (1946). 
Award of Attorneys’ Fees Where Plaintiff 

Is Unable to Defray Expenses. — An award 
under either G.S. 50-13.6 for “reasonable attor- 
neys’ fees to an interested party acting in good 
faith who has insufficient means to defray the 
expense of the suit” or under subsection (c) of 
this section and G.S. 50-16.4, applying the 
doctrine of Shore v. Shore, 15 N.C. App. 629, 
190 S.E.2d 666 (1972), is appropriate upon a 
finding by the trial court in the exercise of its 
discretion that the plaintiff is unable to defray 
the expense of the suit. Gilmore v. Gilmore, 42 
N.C sApp..560.25705.E.2d:116 (1979). 
Award of Counsel Fees for Services Ren- 

dered Subsequent to Absolute Divorce. — 
Unless the case falls within one of the two 
exceptions (now one exception) made by subsec- 
tion (c) of this section, counsel fees may be 
awarded for services rendered to a dependent 
spouse subsequent to an absolute divorce in 
seeking to obtain or in resisting a motion for a 
revision of alimony or other rights provided 
under any judgment or decree of a court ren- 
dered before or at the time of the rendering of 
the judgment for absolute divorce. Shore v. 
Shore, 15 N.C. App. 629, 190 S.E.2d 666 (1972). 
Under subsection (c) of this section, an award 

of counsel fees is allowed for services rendered 
to a dependent spouse subsequent to an abso- 
lute divorce in seeking to obtain or in resisting 
a motion for revision of alimony or other rights. 
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Broughton v. Broughton, 58 N.C. App. 778, 294 
S.E.2d 772, cert. denied, 307 N.C. 269, 299 
S.E.2d 214 (1982). 
Counsel Fees for Enforcement of Subsis- 

tence Pendente Lite. — Since a wife’s right to 
receive subsistence pendente lite is not de- 
stroyed by a judgment of absolute divorce, 
where her action for alimony without divorce is 
still pending, it would seem that the proviso in 
this section is broad enough to include counsel 
fees to the wife to enforce the payment to her of 
subsistence pendente lite in arrears, for with- 
out counsel her right to enforce such payments 
might be impaired or destroyed. Yow v. Yow, 243 
NG 197 89 St ZdisG LI ao): 
Divorce Does Not Annul or Revoke In- 

surance Beneficiary Designation. — Nei- 
ther this section, which provides that “all rights 
arising out of the marriage shall cease and 
determine,” nor G.S. 31A-1, which bars rights 
to “any rights or interests in the property of the 
other spouse,” discloses a legislative intent that 
divorce should annul or revoke the beneficiary 
designation in a garden-variety insurance cer- 
tificate. DeVane v. Travelers Ins. Co., 8 N.C. 

App. 247, 174 S.E.2d 146 (1970). 
Power of Alabama Court to Modify 

North Carolina Alimony Decree. — An Ala- 
bama court which had in personam jurisdiction 
over the parties could modify a North Carolina 
alimony decree, where the Alabama court in 
effect found that circumstances had changed 
since the entry of the North Carolina decree. 
Vincent v. Vincent, 388 N.C. App. 580, 248 
S.E.2d 410 (1978). 
An Alabama court with in personam jurisdic- 

tion over the parties could not modify retroac- 
tively a North Carolina alimony judgment 
where there was no showing of any sudden 
emergency requiring such a reduction. Vincent 
v. Vincent, 38 N.C. App. 580, 248 S.E.2d 410 

C73) 
Claim for Equitable Distribution Prop- 

erly Dismissed. — Trial court did not err in 
dismissing the wife’s tardy claim for equitable 
distribution, either on the ground that the trial 
court had left the issue open or upon the ground 
that the husband was equitably estopped from 
relying on subsection (e) of this section, where, 
although the trial court specifically reserved 
the issue of equitable distribution for the future 
in its judgment of absolute divorce, the wife had 
not, and the husband had asserted a claim for 

equitable distribution for the future prior to the 
judgment of absolute divorce. Lutz v. Lutz, 101 
NIG MApp. 298; 399 Si. 2d0385 (1991) cert. 
denied, 328 N.C. 732, 404:5.H.2d/87 (1997): 
Where an Alabama court which had in per- 

sonam jurisdiction over the parties modified a 
North Carolina alimony decree, the dependent 
spouse’s right to alimony was terminated as of 
the entry of the Alabama decree. There was no 
need to prolong the litigation by requiring the 
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supporting spouse to commence a third pro- 

ceeding in North Carolina to set aside the prior 

North Carolina judgment. Vincent v. Vincent, 

38 N.C. App. 580, 248 S.E.2d 410 (1978). 

As to nonapplicability of 1953 and 1955 

amendments to a 1951 judgment for abso- 

lute divorce, see Yow v. Yow, 243 N.C. 79, 89 

S.E.2d 867 (1955). 

Former Bar Against Alimony for Spouse 

Obtaining Divorce on Ground of Separa- 

tion. — As to the bar against a decree of 

alimony for the dependent spouse where this 

spouse both initiated an action for and obtained 

a divorce on the ground of the statutory sepa- 

ration period under subsection (c) of this sec- 

tion prior to its amendment by Session Laws 

1981, c. 190, see Porter v. Citizens Bank, 249 

N.C. 173, 105 S.E.2d 669 (1958); Shore v. Shore, 

15 N.C. App. 629, 190 S.E.2d 666 (1972); 

McCarley v. McCarley, 289 N.C. 109, 221 9.H.2d 

490 (1976). 

Applied in Bowling v. Bowling, 252 NC: 

527, 114 S.E.2d 228 (1960); Biggs v. Biggs, 253 

N.G. 10) 116 S.Hi2d 178°01960); Sears v. Sears, 

DBO NC 415) lige eco ui sel 060). Dandenay, 

Darden, 20 N.C. App. 433, 201 S.E.2d 538 

(1974); Sawyer v. Sawyer, 21 N.C. App. 293, 204 

S E.2d 224 (1974); Amaker v. Amaker, 28 N.C. 

App. 558) 221s. bead 917 (1976), Webber v. 

Webber, 32 N.C. App. 572, 232 S.E.2d 865 
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(1977); Roberts v. Roberts, 38 N.C. App. 295, 

248 S.E.2d 85 (1978); Wise v. Wise, 42 N.C. App. 

5, 255 S.E.2d 570 (1979); Lockamy v. Lockamy, 

111 ON:G. App»; 260, 4325 Sih 2dgyl iG (1993); 

Gilbert v. Gilbert, 111 N.C. App. 233, 431S.E.2d 

B0aG1993): 
Cited in In Dyer v. Dyer, 212 N.C. 620, 194 

S_E. 278 (1937); Brown v. Brown, 224 N.C. 556, 

31 S.E.2d 529 (1944); Pearce v. Pearce, 225 N.C. 

571, 35 S.E.2d 636 (1945); Kinross-Wright v. 

Kinross-Wright, 248 N.C. 1, 102 S.E.2d 469 

(1958); Taylor v. Taylor, 257 N.C. 130, 125 

S F.2d 373 (1962); Thurston v. Thurston, 256 

N.C. 663, 124 S.E.2d 852 (1962); O’Brien v. 

O’Brien, 266 N.C. 502, 146 S.E.2d 500 (1966), 

Becker v. Becker, 273 N.C. 65, 159 S.E.2d 569 

(1968); Bailey v. Bailey, 26 N.C. App. 444, 216 

S.E.2d 394 (1975); Hamilton v. Hamilton, 296 

N.C. 574, 251 S.E.2d 441 (1979); Britt v. Britt, 

49 N.C. App. 463, 271 S.E.2d 921 (1980), 

O’Hara v. O’Hara, 46 N.C. App. 819, 266 S.E.2d 

59 (1980); Payne v. Payne, 49 N.C. App. 1382, 

270 S.E.2d 546 (1980); McCall v. Harris, 55 

N.C. App. 390, 285 S.E.2d 335 (1982), Robinson 

y. Robinson, 56 N.C. App. 737, 289 S.E.2d 612 

(1982); Burmann v. Burmann, 64 N.C. App. 

729, 308 S.E.2d 101 (1983); In re Cooper, 81 

N.C. App. 27, 344 S.E.2d 27 (1986); Lawson v. 

Lawson, 84 N.C. App. 51, 351 S.E.2d 794 

(1987); Banner v. Banner, 86 N.C. App. 397, 358 

S..2del 10 (198 @: 

§ 50-11.1. Children born of voidable marriage legitimate. 

A child born of voidable marriage or a bigamous marriage is legitimate 

notwithstanding the annulment of the marriage. Cie5ie C2s9s. 6.2.) 

CASE NOTES 

Child of Bigamous Marriage Entitled to 

Proceeds of Insurance Policy on Father. — 

Under this section, there can be no question but 

that a child born of a bigamous marriage is 

legitimate and as such is entitled to the pro- 

ceeds of a policy of insurance issued to his 

deceased father pursuant to the Federal Em- 

ployees’ Group Life Insurance Act. Varker v. 

Metropolitan Life Ins. Co., 184 F. Supp. 159 

(M.D.N.C. 1960). 
Cited in Rehm v. Rehm, 2 N.C. App. 298, 163 

©. H.2d 54 (1963): 

§ 50-11.2. Judgment provisions pertaining to care, cus- 

tody, tuition and maintenance of minor chil- 

dren. 

Where the court has the requisite jurisdiction and upon proper pleadings 

and proper and due notice to all interested parties the judgment in a divorce 

action may contain such provisions respecting care, custody, tuition and 

maintenance of the minor children of the marriage as the court may adjudge; 

and from time to time such provisions may be modified upon due notice and 

hearing and a showing of a substantial change in condition; and if there be no 

minor children, the judgment may so state. The jurisdictional requirements of 

G.S. 50A-201, 50A-203, or 50A-204 shall apply in regard to a custody decree. 

(1973, c. 927, s. 1; 1979, c. 110, s. 11; 1999-223, s. 10.) 
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Legal Periodicals. — For article, “Proposed 
Reforms in North Carolina Divorce Law,” see 8 
N.G. Cent. L.J. 35 (1976). 

ART. 1. DIVORCE, ETC., GENERALLY §50-12 

CASE NOTES 

Substantial Change in Condition. — A 
change in condition is substantial if the change 
would affect the best interests and welfare of 
the child. Carmichael v. Carmichael, 40 N.C. 
Botte eao2o nad 257 (1979), 

Effect of Separation Agreement. — While 
the marital and property rights of the parties 
under the provisions of a valid separation 
agreement cannot be ignored or set aside by the 
court without consent of the parties, such 
agreements are not final and binding as to the 
custody of minor children or as to the amount to 
be provided for the support and education of 
such minor children. Soper v. Soper, 29 N.C. 

Where parties to a separation agreement 
agree upon the amount of the support and 
maintenance of their minor children, there is a 

presumption, in the absence of evidence to the 
contrary, that the amount mutually agreed 
upon is just and reasonable and that upon 

motion for an increase in such allowance, a 

court is not warranted in ordering an increase 
in the absence of any evidence of a change of 
conditions. Soper v. Soper, 29 N.C. App. 95, 223 
S.E.2d 560 (1976). 

Cited in Mohr v. Mohr, 155 N.C. App. 421, 
573 S.H.2d 729, 2002 N.C. App. LEXIS 1590 
(2002). App. 95, 223 S.E.2d 560 (1976). 

§ 50-11.3. Certain judgments entered prior to January I, 
1981, validated. 

Any judgment of divorce which has been entered prior to January 1, 1981, by 
a court of competent jurisdiction within the State of North Carolina without a 
conclusion of law that the plaintiff was entitled to an absolute divorce, but 
which is proper in all other respects, is hereby rendered valid and of full force 
Ae eiteCwLO OL Cuo20. LOS). c¢.4/ 3.) 

§ 50-11.4. Certain judgments of divorce validated. 

Any judgment of divorce entered as a result of an action instituted prior to 
October 1, 1983, upon any grounds abolished by Chapter 613 of the 1983 
Session Laws as amended by Section 217(O) of Chapter 923 of the 1983 Session 
Laws, which is proper in all other respects, is hereby rendered valid and of full 
force and effect. (1985 (Reg. Sess., 1986), c. 952.) 

§ 50-12. Resumption of maiden or premarriage surname. 

(a) Any woman whose marriage is dissolved by a decree of absolute divorce 
may, upon application to the clerk of court of the county in which she resides 
or where the divorce was granted setting forth her intention to do so, change 
her name to any of the following: 

(1) Her maiden name; or 
(2) The surname of a prior deceased husband; or 
(3) The surname of a prior living husband if she has children who have 

that husband’s surname. 
(al) Aman whose marriage is dissolved by decree of absolute divorce may, 

upon application to the clerk of court of the county in which he resides or where 
the divorce was granted setting forth his intention to do so, change the 
surname he took upon marriage to his premarriage surname. 

(b) The application shall be addressed to the clerk of the court of the county 
in which such divorced person resides or where the divorce was granted, and 
shall set forth the full name of the former spouse of the applicant, the name of 
the county and state in which the divorce was granted, and the term or session 
of court at which such divorce was granted, and shall be signed by the woman 
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in her full maiden name, or by the man in his full premarriage surname. The 

clerks of court of the several counties of the State shall record and index such 

applications in such manner as shall be required by the Administrative Office 

of the Courts. 
(c) If an applicant, since the divorce, 

in subsection (a) or (al) of this section, 

name is validated. 

has adopted one of the surnames listed 

the applicant’s use and adoption of that 

(d) In the complaint, or counterclaim for divorce filed by any person in this 

State, the person may petition the cour t to adopt any surname as provided by 

this section, and the court is authorized to incorporate in the divorce decree an 

order authorizing the person to adopt 

1951, c. 780; 1957, c. 394; 1971, c. 1185, 
that surname. (1937, c. 53; 1941, c. 9; 

5. 23; 1981, c. 494, ss. 1-4; 1985, c. 488; 

1993 (Reg. Sess., 1994), c. 565, s. 1; 2O0H=387s. 1) 

Effect of Amendments. — Session Laws 

2005-38, s. 1, effective May 12, 2005, and ap- 

plicable to petitions filed 90 days after that 

date, inserted “or where the divorce was 

granted” near the middle of subsections (a) and 

(al) and near the beginning of the first sentence 

of subsection (b). 

CASE NOTES 

Wife Need Not Use Husband’s Surname. 

__ There is no statutory requirement in this 

State that a married woman use her husband’s 

surname. In re Mohiman, 26 N.C. App. 220, 216 

Se Dts bale wish 

Section Merely Recognizes Possible 

Common-Law Change in Name. — This 

section does not imply a requirement that a 

married woman must assume her husband’s 

surname. It merely recognizes that by her mar- 

riage the wife may have, through usage, ef- 

fected a common-law change in her name, but it 

does not indicate that she was compelled to do 

so. In re Mohlman, 26 N.C. App. 220, 216 

Shed (47-18 7a) 
Woman Does Not by Marriage Give Up 

Right to Change Name. — Nothing in the 

law states that by marriage a woman gives up 

her right as a person to change her name as 

anyone else might change his or hers. In re 

Mohlman, 26 N.C. App. 220, 216 S.E.2d 147 

(Ge): 

OPINIONS OF ATTORNEY GENERAL 

Wife Must Have Filed Complaint or 

Counterclaim. — The court, in the divorce 

decree, may not grant authorization for the 

wife to resume her maiden name unless the 

wife filed complaint for divorce or a counter- 

claim (cross bill) for divorce. See opinion of 

Attorney General to the Honorable John H. 

Parker, District Court Judge, 10th Judicial 

District, 50 N.C.A.G. 16 (1980). 

§ 50-13: Repealed by Session Laws 1967, c. 1153, s. 1. 

Cross References. — As to actions or pro- 

ceedings for custody of minor children, see G.5; 

50-13.1 et seq. 

§ 50-13.1. Action or proceeding for custody of minor child. 

(a) Any parent, relative, or other person, agency, organization or institution 

claiming the right to custody of a minor child may institute an action or 

proceeding for the custody of such child, as hereinafter provided. Any person 

whose actions resulted in a conviction under G.S. 14-27.2 or G.S. 14-27.3 and 

the conception of the minor child may not claim the right to custody of that 

minor child. Unless a contrary intent is clear, the word “custody” shall be 

deemed to include custody or visitation or both. 
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(b) Whenever it appears to the court, from the pleadings or otherwise, that 
an action involves a contested issue as to the custody or visitation of a minor 
child, the matter, where there is a program established pursuant to G.S. 
7TA-494, shall be set for mediation of the unresolved issues as to custody and 
visitation before or concurrent with the setting of the matter for hearing unless 
the court waives mediation pursuant to subsection (c). Issues that arise in 
motions for contempt or for modifications as well as in other pleadings shall be 
set for mediation unless mediation is waived by the court. Alimony, child 
support, and other economic issues may not be referred for mediation pursuant 
to this section. The purposes of mediation under this section include the 
pursuit of the following goals: 

(1) To reduce any acrimony that exists between the parties to a dispute 
involving custody or visitation of a minor child; 

(2) The development of custody and visitation agreements that are in the 
child’s best interest; 

(3) To provide the parties with informed choices and, where possible, to 
give the parties the responsibility for making decisions about child 
custody and visitation; 

(4) To provide a structured, confidential, nonadversarial setting that will 
facilitate the cooperative resolution of custody and visitation disputes 
and minimize the stress and anxiety to which the parties, and 
especially the child, are subjected; and 

(5) To reduce the relitigation of custody and visitation disputes. 
(c) For good cause, on the motion of either party or on the court’s own 

motion, the court may waive the mandatory setting under Article 39A of 
Chapter 7A of the General Statutes of a contested custody or visitation matter 
for mediation. Good cause may include, but is not limited to, the following: a 
showing of undue hardship to a party; an agreement between the parties for 
voluntary mediation, subject to court approval; allegations of abuse or neglect 
of the minor child; allegations of alcoholism, drug abuse, or domestic violence 
between the parents in common; or allegations of severe psychological, 
psychiatric, or emotional problems. A showing by either party that the party 
resides more than fifty miles from the court shall be considered good cause. 

(d) Either party may move to have the mediation proceedings dismissed and 
the action heard in court due to the mediator’s bias, undue familiarity with a 
party, or other prejudicial ground. 

(e) Mediation proceeding shall be held in private and shall be confidential. 
Except as provided in this Article, all verbal or written communications from 
either or both parties to the mediator or between the parties in the presence of 
the mediator made in a proceeding pursuant to this section are absolutely 
privileged and inadmissible in court. The mediator may assess the needs and 
interests of the child, and may interview the child or others who are not parties 
to the proceedings when he or she thinks appropriate. 

(f) Neither the mediator nor any party or other person involved in mediation 
sessions under this section shall be competent to testify to communications 
made during or in furtherance of such mediation sessions; provided, there is no 
privilege as to communications made in furtherance of a crime or fraud. 
Nothing in this subsection shall be construed as permitting an individual to 
obtain immunity from prosecution for criminal conduct or as excusing an 
individual from the reporting requirements of Article 3 of Chapter 7B of the 
General Statutes or G.S. 108A-102. 

(g) Any agreement reached by the parties as a result of the mediation shall 
be reduced to writing, signed by each party, and submitted to the court as soon 
as practicable. Unless the court finds good reason not to, it shall incorporate 
the agreement in a court order and it shall become enforceable as a court order. 
If some or all of the issues as to custody or visitation are not resolved by 
mediation, the mediator shall report that fact to the court. 
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(h) If an agreement that results from mediation and is incorporated into a 

court order is referred to as a “parenting agreement” or called by some similar 

name, it shall nevertheless be deemed to be a custody order or child custody 

determination for purposes of Chapter 50A of the General Statutes, G.S. 

14-320.1, G.S. 110-139.1, or other places where those terms appear. 

(i) If the child whose custody is the subject of an action under this Chapter 

also is the subject of a juvenile abuse, neglect, or dependency proceeding 

pursuant to Subchapter 1 of Chapter 7B of the General Statutes, then the 

custody action under this Chapter is stayed as provided in G.S. 7B-200. (1967, 

c. 1153, s. 2; 1989, c. 795, s. 15(b); 1998-202, s. 13(p); 2004-128, s. 10; 2005-320, 

s. 5; 2005-423, s. 4.) 

Local Modification. — Gaston: 1983, c. 

761, s. 162; 1987 (Reg. Sess., 1988), c. 1036, s. 2; 

1989, c. 547, s. 2; Mecklenburg: 1983, c. 761, s. 

162; 1985, c. 698, s. 18(a); 1987, c. 524, s. 5; 

1987, c. 703, s. 3; 1987 (Reg. Sess., 1988), c. 

1036.45.27 1989nc. 041, 2. 

Cross References. — As to jurisdiction of 

proceedings for child support and child custody, 

see G.S. 7A-244. 

Editor’s Note. — This section was amended 

by Session Laws 1989, c. 795, s. 15(b), in the 

coded bill drafting format provided by G.S. 

120-20.1. Subsection (a) of this section has been 

set out in the form above at the direction of the 

Revisor of Statutes. 

Session Laws 2003-381, s. 2(a)-(c), provides: 

“The Administrative Office of the Courts, in 

consultation with the Department of Health 

and Human Services, shall establish a pilot 

program in the Twelfth Judicial District that 

addresses the issue of conflicting child custody 

orders. To the extent that this act or the pro- 

gram established pursuant to it conflicts with 

any State law, the program supersedes that 

law. However, the Department of Health and 

Human Services shall ensure that federal fund- 

ing is not jeopardized. 

“Under this program, when a court obtains 

jurisdiction over a juvenile as the result of a 

petition alleging that the juvenile is abused, 

neglected, or dependent: 

“(1) The court in the juvenile proceeding may 

stay any other civil action in this State in which 

the custody of the juvenile is an issue. 

“(2) If an order entered in the juvenile pro- 

ceeding and an order entered in another civil 

custody action conflict, the order in the juvenile 

proceeding controls as long as the court contin- 

ues to retain jurisdiction in the juvenile pro- 

ceeding. 

“(3) The court in the juvenile proceeding may 

order that any civil action or claim for custody 
filed in the pilot judicial district be consolidated 

with the juvenile proceeding. 
“(4) If a civil action or claim for custody has 

been filed in a district other than the pilot 
judicial district, then the court in the juvenile 
proceeding may, after consulting with the court 
in the other district, order that the civil action 

or claim for custody be transferred to the pilot 

judicial district or may order a change of venue 

in the juvenile proceeding and transfer the 

juvenile proceeding to the other district. 

“(5) The court may establish a mechanism for 

determining the legal status of a juvenile after 

jurisdiction of the juvenile court terminates, 

including a determination as to who has cus- 

tody of the juvenile and under what circum- 

stances custody may subsequently be changed. 

“The Administrative Office of the Courts 

shall evaluate the pilot program and report its 

findings and recommendations to the 2005 

General Assembly prior to its convening.” 

Effect of Amendments. — Session Laws 

2004-128, s. 10, effective December 1, 2004, and 

applicable to offenses committed on or after 

that date, inserted the second sentence in sub- 

section (a). 

Session Laws 2005-320, s. 5, effective Octo- 

ber 1, 2005, and applicable to juvenile proceed- 

ings and civil actions pending or filed on or 

after that date, added subsection (i). 

Session Laws 2005-423, s. 4, effective Octo- 

ber 1, 2005, substituted “domestic violence be- 

tween the parents in common” for “spouse 

abuse” in subsection (c). 
Legal Periodicals. — For caselaw survey 

on custody of children, see 41 N.C.L. Rev. 464 

(1963); 44 N.C.L. Rev. 1000 (1966). 

For survey of 1981 family law, see 60 N.C.L. 

Revels oi 10S). 
For article, “Equating a Stepparent’s Rights 

and Liabilities Vis-A-Vis Custody, Visitation 

and Support upon Dissolution of the Marriage 

with Those of the Natural Parent — An Equi- 

table Solution to a Growing Dilemma?,” see 17 

NLC! Genta Lia 1983). 

For comment, “An End to Settlement on the 

Courthouse Steps? Mediated Settlement Con- 

ferences in North Carolina Superior Courts,” 

see 71 N.C.L. Rev. 1857 (1993). 

For note, “Balancing the Welfare of Children 

with the Rights of Parents: Peterson v. Rogers 

and the Role of Religion in Custody Disputes”, 

see "7a NCL, Rev. 12 711995). 
For survey, “Why the Best Interests Stan- 

dard Should Survive Petersen v. Rogers,” see 73 

N.C.L: Rev. 2451 (1995). 
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For comment, “Good Faith Mediation: Im- 

proving Efficiency, Cost, and Satisfaction in 
North Carolina’s Pre-Trial Process,” 18 Camp- 
bell L. Rev. 281 (1996). 

For article, “Re-Evaluating Grandparent Vis- 
itation in North Carolina in Light of Troxel v. 

CASE 

Legislative Intent. — By the enactment of 
G.S. 50-13.1 et seq., the legislature has sought 
to eliminate conflicting and inconsistent stat- 
utes which have caused pitfalls for litigants, 
and to bring all of the statutes relating to child 
custody and support together into one act. In re 
Holt, 1 N.C. App. 108, 160 S.E.2d 90 (1968); In 

re King, 3 N.C. App. 466, 165 S.E.2d 60 (1969); 
Johnson v. Johnson, 14 N.C. App. 378, 188 
rl 2dyed li 972). 
Construction With Other Sections. — 

Subsection 7A-289.33(1) [see now G.S. 7B- 
1112(1)] is an exception to the general grant of 
standing to seek custody under subsection (a) of 
this section. Krauss v. Wayne County Dep’t of 
Social Servs., 347 N.C. 371, 493 S.H.2d 428 

LOO WD): 
This and the following sections do not 

alter basic legal principles concerning 
custody. In re Moore, 8 N.C. App. 251, 174 
S.E.2d 135 (1970). 
Broad Application of Section. — Had the 

legislature intended this section to apply to 
only those custody disputes involved in a di- 
vorce or separation, it would have expressly so 
provided; therefore, the mere fact that it is 
found in the chapter of the General Statutes 
governing divorce and alimony is not sufficient 
to cause its application to be restricted to cus- 
tody disputes involved in separation or divorce. 
Oxendine v. Catawba County Dep’t of Social 
Servs., 303 N.C. 699, 281 S.E.2d 370 (1981). 
Consideration of Prior Orders. — The 

trial court did not err in considering temporary 
custody orders and prior contempt orders in 
determining the issue of child custody. Raynor 
v. Odom, 124 N.C. App. 724, 478 S.E.2d 655 
G1996))) 

This Section and § 48-9.1 Distinguished. 
— When this section and G.S. 48-9.1 are con- 
strued together, it is apparent that this section 
was intended as a broad statute, covering a 
myriad of situations in which custody disputes 
are involved, while G.S. 48-9.1 is a narrow 

statute, applicable only to custody of a minor 
child surrendered by its natural parents pursu- 
ant to G.S. 48-9(a)(1). Oxendine v. Catawba 
County Dep’t of Social Servs., 303 N.C. 699, 281 

bedi oy OMLOSL): 
Section 48-9.1(1) as Exception to Grant 

of Standing in This Section. — Section 48- 
9.1(1) was intended as an exception to the 
general grant of standing to contest custody set 
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Granville,” see 23 Campbell L. Rev. 249 (2001). 
For casenote: “The Established Standard for 

Fathers Who Have Acknowledged Paternity 
and Who Are Seeking Custody of Their [llegit- 
imate Child(ren): Rosero v. Blake, 357 N.C. 193 

(2003),” see 26 N.C. Cent. L.J. 116 (2003). 

NOTES 

wh 

forth in this section. Oxendine v. Catawba 
County Dep’t of Social Servs., 303 N.C. 699, 281 
or Zdis 70 (193i): 
Rights of Parents. — Absent a finding that 

parents (i) are unfit or (11) have neglected the 
welfare of their children, the constitutionally- 
protected paramount right of parents to cus- 
tody, care, and control of their children must 
prevail. Petersen v. Rowe, 337 N.C. 397, 445 
S.E.2d 901 (1994). 
Rights of Parents Following Termina- 

tion for Neglect. — Plaintiff did not have 
standing to seek custody of his biological chil- 
dren as an “other” person under subsection (a) 
of this section where his parental rights were 
previously terminated for neglect. Krauss v. 
Wayne County Dep’t of Social Servs., 347 N.C. 
871,493.59) 6.200428) (1997): 
Rights of Presumed Parents. — Where 

there was no evidence another man had either 
been adjudicated the father of the child or 
acknowledged paternity, the marital presump- 
tion, that plaintiff was the natural father of the 
child, had not been rebutted and plaintiff thus 
had standing under this section to seek visita- 
tion rights with the child. Jones v. Patience, 121 
IN. CeAppn434, 46615 -B di 2011996), 
Actions by Strangers. — This section was 

not intended to confer upon strangers the right 
to bring custody or visitation actions against 
parents of children unrelated to such strangers. 
Such a right would conflict with the constitu- 
tionally-protected paramount right of parents 
to custody, care, and control of their children. 

Petersen v. Rowe, 337 N.C. 397, 445 S.E.2d 901 

(1994). 
Standing of Other Persons to Bring Ac- 

tions. — Where a third party and a child have 
an established relationship in the nature of 
parent-child relationship, the third party has 
standing as an “other person” under this sub- 
section. Ellison v. Ramos, 130 N.C. App. 389, 
502 S.E.2d 891 (1998), appeal dismissed, 349 

NeCe 356) oles Eee 89 (1993)). 
Child’s putative father had standing to seek 

the child’s custody, under G.S. 50-13.1(a), be- 

fore his paternity was proved, based on the trial 
court’s findings that the child shared his last 
name, and he had visited the child for two years 
since the child’s birth. Smith v. Barbour, 154 

N.C. App. 402, 571 S.E.2d 872, 2002 N.C. App. 
LEXIS 1450 (2002), cert. denied, — N.C. —, 599 

S.E.2d 408 (2004). 
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Conditions on Parental Visitation. — 

Trial court did not err in conditioning parent’s 

visitation of minor children on the noncustodial 

parent’s ability to control his obsessive compul- 

sive behavior when with the children. Surles v. 

Surles, 113 N.C. App. 32, 437 S.E.2d 661 (1993). 

Claim Not Precluded by Consent to 

Adoption. — Where petitioner signed a con- 

sent to the adoption of his children by their 

grandparents, the petitioner was rendered a 

stranger to the blood, but this in no way pre- 

cluded his right to claim custody as an “other 

person” within the meaning of this section. In 

re Rooker, 43 N.C. App. 397, 258 S.E.2d 828 

(USISh i. 
Best Interests of Child. — Subsection (a) of 

this section does not convey an absolute right 

upon every person who allegedly has an inter- 

est in the child to assert custody, but must 

operate to promote the best interests of the 

child in all custody determinations. Krauss Vv. 

Wayne County Dep’t of Social Servs., 347 N.C. 

371, 493 S.E.2d 428 (1997). 

Regardless of the relationship between step- 

father and child, the trial court erred when it 

granted stepfather visitation based on child’s 

best interest without first determining if 

mother had acted inconsistently with her pa- 

rental responsibilities. Seyboth v. Seyboth, 147 

N.C. App. 63, 554 S.E.2d 378, 2001 N.C. App. 

LEXIS 1044 (2001). 
Grandparents’ Rights to Visitation Fol- 

lowing Adoption and Termination. — The 

provisions of this section do not grant grand- 

parents in a Chapter 7A proceeding standing to 

seek custody or visitation of a child who has 

been placed in the custody of the Department of 

Social Services after the child has been surren- 

dered for adoption by one parent and the pa- 

rental rights of the other parent have been 

terminated. Swing v. Garrison, 112 N.C. App. 

818, 436 S.E.2d 895 (1993). 

Grandparents’ Rights When Family In- 

tact. — Reading subsection (a) in conjunction 

with G.S. 50-13.2(b1), 50-13.5G), and 50-13.2A 

strongly suggests that the legislature did not 

intend “custody” and “visitation” to be inter- 

preted as synonymous in the context of grand- 

parents’ rights. The three special statutes pro- 

vide grandparents with the right to seek 
“visitation” only in certain clearly specified sit- 
uations. Those situations do not include that of 
initiating suit against parents whose family is 
intact and where no custody proceeding is on- 
going. McIntyre v. McIntyre, 341 N.C. 629, 461 

5:H.2d 745 (1995). 
Section 50-13.1(a) does not grant plaintiffs 

the right to sue for visitation when no custody 
proceeding is ongoing and the minor children’s 
family is intact. McIntyre v. McIntyre, 341 N.C. 

629; 46193. i2d, 745 (1995), 
Grandparents do not have standing pursuant 

to subsection (a) to seek visitation with their 
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grandchildren when the natural parents have 

legal custody of their children and are living 

with them as an intact family. Fisher v. Fisher, 

124 N.C. App. 442, 477 S.E.2d 251 (1996). 

Section 50-13.5G) makes it clear that grand- 

parents have the right to file suit for custody or 

visitation during an ongoing proceeding, but it 

does not restrict their right to bring an initial 

custody suit pursuant to this section when 

there are allegations that the parent is unfit. 

Sharp v. Sharp, 124 N.C. App. 357, 477 S.E.2d 

Zoo L996), 
Subsection (a) grants grandparents the right 

to bring an initial suit for custody when there 

are allegations that the child’s parents are 

unfit. Sharp v. Sharp, 124 N.C. App. 357, 477 

SHE 202258" 1096); 
This statute is available for grandparents 

who seek visitation rights in two situations: (1) 

when the parents are unfit, have abandoned or 

neglected the child or have died; or (2) when by 

separation or divorce, custody is at issue be- 

tween the parents; therefore, the statute was 

unavailable to a biological grandmother whose 

grandchildren had been adopted by their bio- 

logical aunt. Hill v. Newman, 131 N .C. App. 

793, 509 S.E.2d 226 (1998). 

G.S. 50-13.1(a) did not provide a grandparent 

a right to sue for visitation with the children of 

the grandparent’s deceased child, since the cus- 

tody proceedings between the child and the 

children’s surviving parent were terminated 

upon the child’s death and the grandparent 

made no showing that the surviving parent was 

unfit. McDuffie v. Mitchell, 155 N.C. App. 587, 

573 S.E.2d 606, 2002 N.C. App. LEXIS 1580 

(2002), cert. denied, 357 N.C. 165, 580 S.B.2d 

368 (2003). 
Grandparent Had No Rights to Proceed. 

— There are four statutes in North Carolina 

which permit a grandparent to maintain an 

action for custody or visitation of a minor child, 

and although plaintiff, mother of the deceased 

father of the two minor children, did not specify 

under which statute she filed, it was clear that 

she had no right to proceed under this section, 

or 50-13.2(b1), 50-13.2A, or 50-13.5G). Shaut v. 

Cannon, 136 N.C. App. 834, 526 S.E.2d 214, 

2000 N.C. App. LEXIS 158 (2000). 

Disatisfaction with defendant mother’s hus- 

band, their standard of living, and the couple’s 

residence did not provide plaintiff grandmother 

and her husband with an adequate claim upon 

which court could justify removal of grandchild 

from mother’s custody; plaintiff must allege 

facts which would support a finding that the 

defendant engaged in conduct inconsistent 

with her parental responsibility and/or consti- 

tutionally protected status. Penland v. Harris, 

135 N.C. App. 359, 520 S.E.2d 105 (1999). 

Grandparents, whose son was living separate 

and apart from his wife and children when he 

died in a highway accident, could not seek 
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visitation with their grandchildren under this 
section because the children and their widowed 
mother constituted an “intact family.” Mont- 
gomery v. Montgomery, 136 N.C. App. 435, 524 
S.E.2d 360, 2000 N.C. App. LEXIS 19 (2000). 

The plaintiff/grandmother had no standing to 
seek visitation with her grandchildren under 
this section where the grandchildren, whose 
mother died in an automobile accident, and 

their father were an “intact family.” Price v. 
Breedlove, 138 N.C. App. 149, 530 S.E.2d 559, 
2000 N.C. App. LEXIS 543 (2000). 
When grandparents initiate custody lawsuits 

under G.S. 50-13.1(a), those grandparents are 
not required to prove the grandchild is not 
living in an intact family in order to gain 
custody, instead, the grandparent must show 
that the parent is unfit or has taken action 
inconsistent with her parental status in order 
to gain custody of the child; the requirement to 
show unfitness if a grandparent initiates a 
custody dispute is consistent with a parent’s 
constitutionally protected right to the care, 
custody, and control of the child and protects 
the parent’s right to control with whom his 
child associates on a daily basis. Eakett v. 
Eakett, 157 N.C. App. 550, 579 S.E.2d 486, 
2003 N.C. App. LEXIS 729 (2003). 

Intact family rule protects the parental right 
to determine with whom her children shall 
associate so a grandparent cannot initiate a 
lawsuit for visitation rights unless the child’s 
family is already undergoing some strain on the 
family relationship, such as an adoption or an 
ongoing custody battle; accordingly, the grand- 
parent’s rights to the care, custody and control 
of the child are not constitutionally protected 
while the parent’s rights are protected. Eakett 
yv. Eakett, 157 N.C. App. 550, 579 S.E.2d 486, 
2003 N.C. App. LEXIS 729 (2003). 
Under G.S. 50-13.1(a), 50-13.2(b1), 50-13.2A, 

50-13.5G), a grandparent’s right to visitation 
arises either in the context of an ongoing cus- 
tody proceeding or where the minor child is in 
the custody of a stepparent or a relative—the 
“intact family” rule; in a case that does not 
involve adoption by a stepparent or other rela- 
tive, a grandparent must prove that the child’s 
family is not intact before the grandparent can 
intervene to request visitation with his grand- 
child—G.S. 50-13.1(a), 50-13.2(b1), 50-13.2A, 
50-13.5G) does not grant grandparents the 
right to sue for visitation when no custody 
proceeding is ongoing and the minor children’s 
family is intact. Eakett v. Eakett, 157 N.C. App. 
550, 579 S.E.2d 486, 2003 N.C. App. LEXIS 729 
(2003). 
Excluding Grandfather’s Evidence in 

Support of Custody Motion Was Error. — 
The trial court erred in refusing to allow appel- 
lant paternal grandfather to offer evidence on 
the question of the best interest of the minor 
child in support of his motion for custody. In re 
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O’Neal, 140 N.C. App. 254, 535 S.EH.2d 620, 
2000 N.C. App. LEXIS 1115 (2000). 
Nonretroactivity. Sections 50-13.1 

through 50-13.8, relating to the custody and 
support of minor children, do not apply to 
litigation pending on October 1, 1967, the effec- 
tive date of the statutes. Speck v. Speck, 5 N.C. 
App. 296, 168 S.E.2d 672 (1969). 

This and the following sections do not apply 
retroactively. Hopkins v. Hopkins, 8 N.C. App. 
162, 174 S.E.2d 103 (1970). 
Jurisdiction, Generally. — Where there is 

no question raised about the court having ju- 
risdiction over a child, the matter of his custody 

is left open and this section applies. Brooks v. 
Brooks..12, N.C. App.. 626, 184 Sb 2d.417 

(ToT Ab). 
Continuing Nature of Jurisdiction. — 

The court in which a divorce action is brought 
acquires jurisdiction over the custody of the 
unemancipated children of the marriage, and 
such jurisdiction continues even after the di- 
vorce becomes final. Blackley v. Blackley, 285 
N.C. 358, 204 S.E.2d 678 (1974). 

Portion of Order Retaining Jurisdiction 
Interlocutory. — Trial court’s order retaining 
jurisdiction to determine custody is not a final 
determination of issue involved; rather it deter- 

mines where children’s custody issue will be 
heard, which is preliminary to a final decree. 
The portion of the order retaining jurisdiction 
is interlocutory in nature. No substantial right 
of the defendant is affected which cannot be 
protected by the timely appeal from the trial 
court’s ultimate disposition of the entire contro- 
versy on the merits. Walleshauser _ v. 
Walleshauser, 100 N.C. App. 594, 397 S.E.2d 
SAGES ELON: 

District court had no right to assume custody 
jurisdiction of minor children upon its finding 
that they were “neglected” children, to the 
exclusion of the district court which had previ- 
ously acquired such custody jurisdiction in a 
divorce and custody proceeding involving the 
children’s parents. In re Greer, 26 N.C. App. 
106, 215 S.E.2d 404, cert. denied, 287 N.C. 664, 
TAINS) fool ee o ts kK CES iisy 
Meaning of Word “Parents”. — The word 

“parents” in former G.S. 50-13 and G.S. 49-1 
and the word “parent” in G.S. 49-2 relate to the 
rights and duties of parents in respect to their 
children, and are in pari materia. Dellinger v. 
Bollinger, 242 N.C. 696, 89 S.E.2d 592 (1955). 
Family Units. — Unmarried parents living 

with their children have been accorded recog- 
nition as family units. Fisher v. Fisher, 124 
N.C. App. 442, 477 S.H.2d 251 (1996). 
A single parent living with his or her child is 

an intact family. Fisher v. Fisher, 124 N.C. App. 
44), 477.5.6.2d 251, (1996). 
“Minor Child” Under Prior Law. — Before 

the enactment of Chapter 48A, it was evident 
that the meaning of “minor child” within the 
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purview of G.S. 50-13.1, et seq., contemplated 
the common-law age of majority, 21. Crouch v. 

Crouch, 14 N.C. App. 49, 187 8.E.2d 348, cert. 

denied, 281 N.C. 314, 188 S.E.2d 897 (1972). 
Nothing in this section limits custody 

proceedings to the parent of a legitimate 
child. Conley v. Johnson, 24 N.C. App. 122, 210 

S.E.2d 88 (1974). 
Civil Action to Obtain Custody of Ilegit- 

imate Child. — Under the 1949 amendment to 
former G.S. 50-13, either parent could institute 
a special proceeding to obtain custody of his or 
her child in cases not theretofore provided for 

by former G.S. 17-39, and this amendment 
authorized such proceeding by the mother of an 
illegitimate child to obtain its custody from her 
aunt, with whom she had entrusted the child, 

and thus restricted the jurisdiction of the juve- 
nile court in such instances. In re Cranford, 231 

N.C. 91, 56 S.E.2d 35 (1949). See also, Dellinger 
v. Bollinger, 242 N.C. 696, 89 S.E.2d 592 (1955). 

The putative father of an illegitimate child, 
even though his right to custody is not primary, 
has such an interest in the welfare of his child 
that he can bring a proceeding against the 
mother for its custody. Jolly v. Queen, 264 N.C. 
Til. 149 6.Ee2d 2592) (1 96o)_ decided wunden 

former § 50-18. 
Claim for Custody Held Not Frivolous. 

— Where there was no indication at trial that 
the grandparents in fact did not wish to obtain 
custody of the children or that their claim was 
made in bad faith, the fact that the grandpar- 
ents had originally asked for visitation did not 
make their later claim for custody violative of 
G.S. 1A-1, Rule 11. Kerns v. Southern, 100 N.C. 
App. 664, 397 S.E.2d 651 (1990). 

Trial Court Erred in Failing to Honor 
the Order Requiring the Parties to Medi- 
ate Child Custody and Visitation. — Trial 
court erred in failing to honor the order requir- 
ing the parties to mediate child custody and 
visitation issues and in prematurely deciding 
those issues without allowing the parties to 
attempt an amicable compromise beneficial to 
them and the minor child; nothing in the record 
indicated contemplation of or compliance with 
G.S. 50-13.1, and the record was devoid of the 
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materials and motions expressly required for 
compliance with the local rules established 
pursuant to G.S. 50-13.1 for the regulation of 
mediation of custody and visitation. Chillari v. 
Chillari, 159 N.C. App. 670, 583 S.E.2d 367, 
2003 N.C. App. LEXIS 1515 (2003). 
Where grandmother was a good house- 

keeper and showed the ability to care for 
the children the trial court erred in denying 
and dismissing grandmother’s petition for cus- 
tody on the basis of its “serious concerns” about 
her parenting skills because of problems expe- 
rienced by her daughter. Smith v. Alleghany 
County Dep’t of Social Servs., 114 N.C. App. 
727, 443 S.E.2d 101, cert. denied, 337 N.C. 696, 
448 S.E.2d 533 (1994). 
As to effect of foreign adjudication of 

paternity, see Brondum v. Cox, 292 N.C. 192, 
Vea a kod OePAG Ge! LOS: 
Applied in Mauney v. Mauney, 12 N.C. App. 

969, 182 S.H.2d 861 (1971); In re Branch, 316 
N.C. App. 413, 192 S.E.2d 43 (1972); In re Shue, 
311 N.C. 586, 319 S.E.2d 567 (1984); McRoy v. 
Hodges, 160 N.C. App. 381, 585 S.E.2d 441, 
2003 N.C. App. LEXIS 1790 (2003). 

Cited in Blake v. Blake, 6 N.C. App. 410, 170 
S.E.2d 87 (1969); Collins v. Collins, 18 N.C. 
App. 45, 196 S.E.2d 282 (1973); Sauls v. Sauls, 
288 N.C. 387, 218 S.E.2d 338 (1975); Acker v. 
Barnes, 33 N.C. App. 750, 236 S.E.2d 715 
(1977); Winborne v. Winborne, 41 N.C. App. 
756, 255 S.E.2d 640 (1979); Neal v. Neal, 69 
N.C. App. 766, 318 S.E.2d 255 (1984); Appert v. 
Appert, 80 N.C. App. 27, 341 S.E.2d 342 (1986); 
In re Arends, 88 N.C. App. 550, 364 S.E.2d 169 
(1988); In re Duncan, 112 N.C. App. 196, 435 
S.E.2d 121 (1993); Regan v. Smith, 131 N.C. 
App. 851, 509 S.E.2d 452 (1998); West v. Marko, 
141 N.C. App. 688, 541 S.E.2d 226, 2001 N.C. 
App. LEXIS 15 (2001); David v. Ferguson, 153 
N.C. App. 482, 571 S.E.2d 230, 2002 N.C. App. 
LEXIS 1176 (2002); Mohr v. Mohr, 155 N.C. 
App. 421, 5973 %9.—.-2d 9729, 20020, N Gaia. 
LEXIS 1590 (2002); Rosero v. Blake, 357 N.C. 
193, 581 S.E.2d 41, 2003 N.C. LEXIS 605 
(2003), cert. denied, 540 U.S. 1177, 124 S. Ct. 
1407, 158 L Hd. 2d. 78" (2004): Chillamias: 
Chillari, 159 N.C. App. 670, 583 S.E.2d 367, 
2003 N.C. App. LEXIS 1515 (2003). 

§ 50-13.2. Who entitled to custody; terms of custody; visi- 
tation rights of grandparents; taking child out 
of State. 

(a) An order for custody of a minor child entered pursuant to this section 

shall award the custody of such child to such person, agency, organization or 
institution as will best promote the interest and welfare of the child. In making 
the determination, the court shall consider all relevant factors including acts 
of domestic violence between the parties, the safety of the child, and the safety 
of either party from domestic violence by the other party and shall make 
findings accordingly. An order for custody must include findings of fact which 
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support the determination of what is in the best interest of the child. Between 
the mother and father, whether natural or adoptive, no presumption shall 
apply as to who will better promote the interest and welfare of the child. Joint 
custody to the parents shall be considered upon the request of either parent. 

(b) An order for custody of a minor child may grant joint custody to the 
parents, exclusive custody to one person, agency, organization, or institution, 
or grant custody to two or more persons, agencies, organizations, or institu- 
tions. Any order for custody shall include such terms, including visitation, as 
will best promote the interest and welfare of the child. If the court finds that 
domestic violence has occurred, the court shall enter such orders that best 
protect the children and party who were the victims of domestic violence, in 
accordance with the provisions of G.S. 50B-3(a1)(1), (2), and (3). If a party is 
absent or relocates with or without the children because of an act of domestic 
violence, the absence or relocation shall not be a factor that weighs against the 
party in determining custody or visitation. Absent an order of the court to the 
contrary, each parent shall have equal access to the records of the minor child 
involving the health, education, and welfare of the child. 

(b1) An order for custody of a minor child may provide visitation rights for 
any grandparent of the child as the court, in its discretion, deems appropriate. 
As used in this subsection, “grandparent” includes a biological grandparent of 
a child adopted by a stepparent or a relative of the child where a substantial 
relationship exists between the grandparent and the child. Under no circum- 
stances shall a biological grandparent of a child adopted by adoptive parents, 
neither of whom is related to the child and where parental rights of both 
biological parents have been terminated, be entitled to visitation rights. 

(c) An order for custody of a minor child may provide for such child to be 

taken outside of the State, but if the order contemplates the return of the child 

to this State, the judge may require the person, agency, organization or 

institution having custody out of this State to give bond or other security 

conditioned upon the return of the child to this State in accordance with the 

order of the court. 
(d) If, within a reasonable time, one parent fails to consent to adoption 

pursuant to Chapter 48 of the General Statutes or parental rights have not 

been terminated, the consent of the other consenting parent shall not be 

effective in an action for custody of the child. (1957, c. 545; 1967, c. 1153, s. 2; 

1O7 ec sUlem2: 1979,.c. 967; 0981) c. 735) 68n1,02; 1985, co 7a, 8.3; 19877: 

541, s. 2; c. 776; 1995 (Reg. Sess., 1996), c. 591, s. 5; 2004-186, s. 17.1.) 

Cross References. — As to procedure, etc., tion of Disputes Between Divorced or Sepa- 

in actions for custody and support, see G.S. rated Parents,” see 1976 Duke L.J. 911. 

50-13.5 and notes thereunder. As to written For article, “Proposed Reforms in North 

findings or denial of visitation rights to parent, Carolina Divorce Law,” see 8 N.C. Cent. L.J. 35 

see G.S. 50-13.5(i). As to custody and visitation (1976). 

rights of grandparents, see G.S. 50-13:5(). As to For survey of 1977 law on domestic relations, 

the maintenance of certain actions as indepen- see 56 N.C.L. Rev. 1045 (1978). 

dent actions, see G.S. 50-19. For survey of 1978 family law, see 57 N.C.L. 

Effect of Amendments. — Session Laws Rey. 1084 (1979). 

2004-186, s. 17.1, effective October 1, 2004, and For survey of 1979 family law, see 58 N.C.L. 

applicable to actions filed on or after that date, Rev. 1471 (1980). 

in subsection (b), added “in accordance with the For article on rights and interest of parent, 

provisions of G.S. 50B-3(a1)(1), (2), and (3)” at — child, family and state, see 4 Campbell L. Rev. 

the end of the third sentence, and deleted the 85 (1981). 

former fourth sentence, which read “Such or- For article, “Custody of the [legitimate 

ders may include a designation of time and Child,” see 18 N.C. Cent. Jas C1939): 

place for the exchange of children away from For article, “The Parental Rights of Unwed 

the abused party, the participation of a third Fathers: A Developmental Perspective,” see 20 

party, or supervised visitation.” N.CuGents l.J9 4511992). 

Legal Periodicals. — For article, “Media- For note, “Balancing the Welfare of Children 

tion-Arbitration: A Proposal for Private Resolu- with the Rights of Parents: Peterson v. Rogers 
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and the Role of Religion in Custody Disputes”, 
See, io. Nein ever lead (Loo). 

For survey, “Why the Best Interests Stan- 
dard Should Survive Petersen v. Rogers,” see 73 
NeC Reve 2401 1095): 

For note, “The Effect on the Child of a Cus- 

todial Parent’s Involvement in an Intimate 

CH. 50. DIVORCE AND ALIMONY §50-13.2 

Same-Sex Relationship,” see 10 Campbell L. 
Rev.. 131 (1996). 

For casenote: “The Established Standard for 
Fathers Who Have Acknowledged Paternity 
and Who Are Seeking Custody of Their Ilegit- 
imate Child(ren): Rosero v. Blake, 357 N.C. 193 

(2003),” see 26 N.C. Cent. L.J. 116 (2008). 

CASE NOTES 

. In General. 

. Welfare of Child. 

. Right of Parents to Custody. 
A. As Against Third Persons. 
B. As Between Parents. 

Visitation Rights. 
Wishes of Child. 

. Discretion of Trial Court. 

. Findings of Fact. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 
below were decided under former G.S. 50-13, 
which prior to its repeal in 1967 dealt with 

custody and maintenance of children in actions 

for divorce. 
Visitation and child support rights are 

independent rights accruing primarily to the 

benefit of the minor child and one is not, and 
may not be made, contingent upon the other. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 

342 (1986). 
Jurisdiction. — When a divorce action is 

instituted, the court acquires jurisdiction over 
the children born to the marriage, and may 
hear and determine questions as to the custody 
and maintenance of the children both before 
and after final decree of divorce. Crosby v. 

Crosby.2/20N. C2308 losio EeZdi mal 9G 1) 
Custody Proceedings Are Continuing. — 

There is no requirement that each successive 
custody hearing starts with a “clean slate” and 
that the court cannot rely on the record previ- 
ously generated. To the contrary, custody pro- 
ceedings generally are continuing in nature. 
Best v. Best, 81 N.C. App. 337, 344 S.E.2d 363 
(1986), overruled on other grounds, Petersen v. 

Rowe, 337 N.C. 397, 445 $.H.2d 901 (1994). 
A judgment awarding custody is based 

upon the conditions found to exist at the 
time it is entered. Stanback v. Stanback, 266 
N:@y 72) 14568, F2d 3382 (1965), 
Simultaneous Adoption and Custody Ac- 

tions. — Because the legislature has enunci- 
ated a public policy that every child should 
have a permanent plan of care, because adop- 
tion is more likely than a custody proceeding 
between non-parents to result in a permanent 

plan of care and because the superior court has 
jurisdiction over adoptions, that court’s juris- 
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. Effect of Verdicts, Separation Agreements and Consent Judgments. 

diction supersedes that of the district court 
with regard to the custody of a child the subject 
of a simultaneous adoption and custody pro- 
ceeding. Griffin v. Griffin, 118 N.C. App. 400, 
45619 Mezdaze Wlhogo). 

In the absence of an order of consolidation 
when the same child is the subject of a simul- 
taneous custody and adoption proceeding, both 
the superior and district courts do not have 
continuing jurisdiction to fully adjudicate the 
respective issues before them. Griffin v. Griffin, 
118 N.C: App. 400, 456 S:H.2d 329s1995), 
The filing of an adoption petition in the 

superior court divests the district court of juris- 
diction to adjudicate issues of custody with 
regard to a child who is the subject of an 
adoption petition. Griffin v. Griffin, 118 N.C. 
App. 400, 456 S.E.2d 329 (1995). 
Upon the entry of an interlocutory order of 

adoption by the superior court, the jurisdiction 
of the district court with regard to the custody 
of the child who is the subject of the interlocu- 
tory order is in abeyance until such time as the 
interlocutory decree is vacated, the adoption 
petition is dismissed, or a final decree of adop- 
tion is entered. Griffin v. Griffin, 118 N.C. App. 
400, 456-S.F2d-329 (1995). 
Recommendation of Guardian Ad Litem. 

— Pursuant to G.S. 7A-640 [see now G.S. 
7B-901 and G.S. 7B-2501], the court may con- 
sider the recommendation of a guardian ad 
litem concerning the needs of a juvenile. In re 
Gwaltney, 68 N.C. App. 686, 315 S.E.2d 750 
(1984). 
Mother Not Entitled to Proceeds of For- 

feited Bond. — A bond posted by father in 
custody dispute was deemed to be an appear- 
ance bond designed to guarantee his appear- 
ance before the court and as a penalty in the 
event of his failure to appear, and under N.C. 
Const., Art. IX, § 7 the county board of educa- 
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tion was entitled to the clear proceeds of its 
forfeiture. Mussallam v. Mussallam, 321 N.C. 

504, 364 S.E.2d 364, rehearing denied, 321 

N:G; 116, 367 S.H.2d 915 (1988). 
Provisions in Custody Orders. — Provi- 

sions directing the parties to cooperate with 
one another and to refrain from conduct that 

will be detrimental to the child are commonly 
included in custody orders. Watkins v. Watkins, 
120 WN. CM Appm475, "462 S.B2d" 687 (1995), 
appeal dismissed, 343 N.C. 128, 468 S.E.2d 795 

Cr96): 
Rights of Parents to Childrens’ Records. 

— Trial court properly ordered that a mother 
share a child’s school and medical records with 
the father, as G.S. 50-13.2(b) provided that each 
parent have equal access to the records of the 
minor child involving the health, education, 

and welfare of the child. Young v. Young, 169 
N’C. App. 31, 609 S.E.2d 795, 2005 N.C. App. 
LEXIS 539 (2005). 
Applied in State v. Wrenn, 16 N.C. App. 411, 

191 S.E.2d 913 (1972); Powell v. Powell, 25 N.C. 
App. 695, 214 S.E.2d 808 (1975); Stanback v. 
Stanback, 31 N.C. App. 174, 229 S.E.2d 693 
(1976); Hamlin v. Hamlin, 302 N.C. 478, 276 
S.E.2d 381 (1981); Regan v. Smith, 131 N.C. 
App. 851, 509 S.E.2d 452 (1998); McDuffie v. 
Mitchell, 155 N.C. App. 587, 573 S.E.2d 606, 
2002 N.C, App. LEXIS 1580 (2002), cert. de- 
nied, 357 N.C. 165, 580 S.E.2d 368 (2003). 

Cited in Settle ex rel. Sullivan v. Beasley, 
309 N.C. 616, 308 S.E.2d 288 (1983); Prescott v. 
Prescott, 83 N.C. App. 254, 350 S.E.2d 116 
(1986); Mussallam v. Mussallam, 321 N.C. 504, 
364 S.E.2d 364 (1988); Ray v. Ray, 103 N.C. 
App. 790, 407 S.E.2d 592 (1991); Hunt v. Hunt, 
PN Capp. 22. 436 5.1.20 856 (1993), In re 
Duncan, 112 N.C. App. 196, 485 S.E.2d 121 
(1993); Westneat v. Westneat, 113 N.C. App. 
247, 437 S.E.2d 899 (1994); Vann v. Vann, 128 
N.C. App. 516, 495 S.E.2d 370 (1998); Penland 
y. Harris, 135 N.C. App. 359, 520 S.E.2d 105 
(1999); Montgomery v. Montgomery, 136 N.C. 
App 4a0, 024 5.4.20 360, 2000 N.C. App. 
LEXIS 19 (2000); Mohr v. Mohr, 155 N.C. App. 
APT 513, 5.6.20 (29, 2002 N'C. App. LEXIS 
1590 (2002); Senner v. Senner, 161 N.C. App. 
78, 587 S.E.2d 675, 2003 N.C. App. LEXIS 1976 

(2003). 

Il. WELFARE OF CHILD. 

The welfare of the child is the para- 
mount consideration in custody matters. 
Hinkle v. Hinkle, 266 N.C. 189, 146 S.E.2d 73 
(1966); Crosby v. Crosby, 272 N.C. 235, 158 
S.E.2d 77 (1967); Williams v. Williams, 18 N.C. 
App. 635, 197 S.E.2d 629 (1973); Blackley v. 
Blackley, 285 N.C. 358, 204 S.E.2d 678 (1974); 
Harrington v. Harrington, 286 N.C. 260, 210 

S.E.2d 190 (1974); Goodson v. Goodson, 32 N.C. 

Apps (6) 23 1:Siie2d 17851977): 
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The best interest and welfare of the child is 
the paramount consideration in determining 
the visitation rights, as well as in determining 
the right to custody, and neither of these rights 
should be permitted to jeopardize the best in- 
terest and welfare of the child. In re Stancil, 10 

N.C. App. 545, 179 S.E.2d 844 (1971). 
Although at one time under the common law 

the father was generally entitled to the custody 
of minor children, the courts at the present 
time almost invariably adhere to the principle 
that the welfare or best interest of the child is 
the paramount consideration. This was the rule 
adhered to by North Carolina courts for many 
years, and is now prescribed by this section. 
Brooks v. Brooks, 12 N.C. App. 626, 184 S.E.2d 
ALT GhOT Ay: 

The child’s welfare is the principal consider- 
ation in determining custody matters. In re 
Morrison, 6 N.C. App. 47, 169 S.E.2d 228 

(LOGO) 
The primary consideration in custody cases 1s 

the welfare of the child or children involved. 
Rothman v. Rothman, 6 N.C. App. 401, 170 
S.E.2d 140 (1969). 
An order for custody of a minor child cannot 

be affirmed without a clear indication that it 
rested on a determination of what would be in 
the child’s best interest. That is the paramount 
consideration in custody cases. In re DiMatteo, 
62 N.C. App. 571, 303 S.E.2d 84 (1983). 
And the Polar Star by Which Court Is 

Guided. — The welfare of the child is the polar 
star by which the discretion of the court is to be 
guided. In re Lewis, 88 N.C. 31 (1883); Brake v. 

Brake, 228 N.C. 609, 46 S.E.2d 643 (1948); 
Finley v. Sapp, 238 N.C. 114, 76 S.E.2d 350 
(1953); Thomas v. Thomas, 259 N.C. 461, 130 
S.E.2d 871 (1963); Hinkle v. Hinkle, 266 N.C. 
189, 146 S.E.2d 73 (1966); Chriscoe v. Chriscoe, 
268 N.C. 554, 151 S.E.2d 33 (1966); In re Pitts, 
2N.C. App. 211, 162 S.E.2d 524 (1968); Greer v. 
Greer, 5 N.C. App. 160, 167 S.E.2d 782 (1969); 
In re Moore, 8 N.C. App. 251, 174 S.B.2d 1385 

(1970); Jarman v. Jarman, 14 N.C. App. 531, 
188 S.E.2d 647, cert. denied, 281 N.C. 622, 190 

S.E.2d 465 (1972); In re Cox, 17 N.C. App. 687, 
195 S.E.2d 132, cert. denied, 283 N.C. 585, 196 
S.E.2d 809 (1973); Paschall v. Paschall, 21 N.C. 
App. 120, 203 S.E.2d 337 (1974); Mathews v. 
Mathews, 24 N.C. App. 551, 211 S.E.2d 513 
(1975); Pruneau v. Sanders, 25 N.C. App. 510, 

214 S.E.2d 288, cert. denied, 287 N.C. 664, 216 
S.E.2d 911 (1975); Green v. Green, 54 N.C. App. 
Hale 28a so 2d bile (lgs. 1): 
The welfare of the child is controlling in 

determining the right to custody of the 
child as between its divorced parents. Hardee v. 
Mitchell, 230 N.C. 40, 51 S.E.2d 884 (1949). 

This section expresses the policy of the State 
that the best interest and welfare of the child is 
the paramount and controlling factor to guide 
the judge in determining the custody of a child. 
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In re Stancil, 10 N.C. App. 545, 179 S.E.2d 844 

(LOMalye 
As the Determining Factor. — The chil- 

dren of the marriage become the wards of the 
court, and their welfare is the determining 
factor in custody proceedings. Stanback v. 
Stanback, 266 N.C. 72, 145 S.E.2d 332 (1965); 
Greer v. Greer, 5 N.C. App. 160, 167 S..2d 782 
(1969). 

The welfare of the children is the determin- 
ing factor in custody proceedings, and an award 
of custody based on that factor will be upheld 
when supported by competent evidence. In re 
Poole, 8 N.C. App. 25, 173 S.E.2d 545 (1970). 
And the Guiding Principle. — The guiding 

principle to be used by the court in a custody 
hearing is the welfare of the children involved. 
While this guiding principle is clear, decision in 
particular cases is often difficult, and necessar- 
ily a wide discretion is vested in the trial judge. 
He has the opportunity to see the parties in 
person and to hear the witnesses, and his 
decision ought not to be upset on appeal absent 
a clear showing of abuse of discretion. Greer v. 
Greer, 5 N.C. App. 160, 167 S.E.2d 782 (1969); 
Brooks v. Brooks, 12 N.C. App. 626, 184 S.E.2d 
417 (1971); Falls v. Falls, 52 N.C. App. 203, 278 
S.EH.2d 546, cert. denied, 304 N.C. 390, 285 
SHie2dssaicigsm. 
The trial court should primarily be con- 

cerned with the welfare of the child in 
deciding which party before it should be 
charged with the enormous responsibilities of 
custodianship of the child. In re Kowalzek, 37 
N.C. App. 364, 246 S.E.2d 45, cert. denied, 295 

N.ON7345 2489S. 2d'863%1978). 
In a custody proceeding, it is not the function 

of the court to punish or reward a parent by 
withholding or awarding custody of minor chil- 
dren; the function of the court in such a pro- 
ceeding is to diligently seek to act for the best 
interests and welfare of the minor child. In re 
McCraw Children, 3 N.C. App. 390, 165 S.E.2d 
GIOGS): 
The best interest of the child is the over- 

riding factor in custody determinations. 
Wilson v. Williams, 42 N.C. App. 348, 256 
ne ZdeohoOaGlo7 2). 

Joint custody and any other custody 
award must include findings of fact which 
support such determination of child’s best in- 
terests. Witherow v. Witherow, 99 N.C. App. 61, 
392, 5. He2dvo2 GLO 90).. 
Considered in Light of All Surrounding 

Circumstances. — The best interest of the 
child, in light of all the surrounding circum- 
stances, is the paramount consideration which 
must guide the court in awarding custody of a 
minor child. Campbell v. Campbell, 63 N.C. 
App. 1138, 304 S.E.2d 262, cert. denied, 309 N.C. 

460, 307 S.E.2d 362 (1983). 
The trial judge is entrusted by this sec- 

tion with the delicate and difficult task of 
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choosing an environment which will, in his 
judgment, best encourage full development of 
the child’s physical, mental, emotional, moral 
and spiritual faculties. In re Peal, 305 N.C. 640, 

290 S.E.2d 664 (1982). 
Any evidence of child abuse is of the 

utmost concern in determining whether the 
grant of custody to a particular party will best 
promote the interest and welfare of the child, 
and any evidence of such abuse must be re- 
solved by the trial court in its findings of fact. 
Dixon v. Dixon, 67 N.C. App. 73, 312 S.E.2d 669 

(1984). 
Evidence of paternity may properly be 

considered in determining the best interests of 
the children. Surles v. Surles, 113 N.C. App. 32, 
Asie Hed OG 1993): 
A natural parent’s constitutionally pro- 

tected paramount interest in the compan- 
ionship, custody, care, and control of his 
or her child is a counterpart of the paren- 
tal responsibilities the parent has assumed 
and is based on a presumption that he or she 
will act in the best interest of the child. Price v. 
Howard, 346 N.C. 68, 484 S.H.2d 528 (1997). 

Ill. RIGHT OF PARENTS TO CUSTODY. 

A. As Against Third Persons. 

Due Process. — If a natural parent’s con- 
duct has not been inconsistent with his or her 
constitutionally protected status, application of 
the “best interest of the child” standard in a 
custody dispute with a nonparent would offend 
the Due Process Clause. Price v. Howard, 346 
N.C. 68, 484-5: E.2d5528 (1997): 

Conduct inconsistent with a parent’s pro- 
tected status, which need not rise to the statu- 
tory level warranting termination of parental 
rights, would result in application of the “best 
interest of the child” test without offending the 
Due Process Clause. Price v. Howard, 346 N.C. 

68) 48415, F. 205528 G99 7) 
Parents Have Legal Right to Custody of 

Their Children. — Parents, including the 
mother of an illegitimate child, have the legal 
right to have the custody of their children 
unless clear and cogent reasons exist for deny- 
ing them this right. This right is not absolute, 
and it may be interfered with or denied, but 
only for the most substantial and sufficient 
reasons, and is subject to judicial control only 
when the interest and welfare of the children 
clearly require it. In re Jones, 14 N.C. App. 334, 
188 S.E.2d 580 (1972). 
Where one parent is dead, the surviving 

parent has a natural and legal right to the 
custody and control of the parties’ minor chil- 
dren. This right is not absolute, and it may be 
interfered with or denied, but only for the most 
substantial and sufficient reasons, and is sub- 
ject to judicial control only when the interests 
and welfare of the children clearly require it. In 

98 



§50-13.2 

re Griffin, 6 N.C. App. 375, 170 S.E.2d 84 
(1969); In re Stancil, 10 N.C. App. 545, 179 

S.E.2d 844 (1971); Vaughn v. Tyson, 14 N.C. 
App. 548, 188 S.E.2d 614 (1972). 
Where mother abandons any claim she may 

have to the custody of her daughter, father 
alone has the natural and legal right to the 
custody of the child, unless for substantial and 
sufficient reasons the interest and welfare of 
the child require that he be denied that right. 
Roberts v. Short, 6 N.C. App. 419, 169 S.E.2d 
910 (1969). 

The mother of an illegitimate child is its 
natural guardian, and as such, has a legal right 
to its custody, care and control, if she is a 
suitable person, even though others may offer 
more material advantages in life for the child. 
But this rule is not absolute, and the custody of 
an illegitimate child may be taken from the 
mother and placed elsewhere when it clearly 
and manifestly appears that the best interests 
and welfare of the child demand it. Wall v. 
Hardee, 240 N.C. 465, 82 S.E.2d 370 (1954). 

Absent a finding that parents (i) are unfit or 
(ii) have neglected the welfare of their children, 
the constitutionally-protected paramount right 
of parents to custody, care, and control of their 
children must prevail. Petersen v. Rowe, 337 
N.C. 397, 445 S.E.2d 901 (1994). 
Which Will Be Interfered with Only 

When Clearly Required. — Where one par- 
ent is dead, the surviving parent has a natural 
and legal right to custody and control of the 
parties’ minor children. This right is not abso- 
lute, but it may be interfered with or denied 
only for the most substantial and sufficient 
reasons, and is subject to judicial control only 
when the interests and welfare of the children 
clearly require it. Comer v. Comer, 61 N.C. App. 
324, 300 S.E.2d 457 (1983). 
For Parent’s Misconduct or Child’s Wel- 

fare. — The law presumes that the best inter- 
ests of a child will be served by committing it to 
the custody of a parent, when the parent is a 
suitable person; this presumption is not over- 
come merely by showing that some third person 
can give the child better care and greater com- 
forts and protection than the parent. A parent’s 
right to custody of a child may be forfeited only 
by misconduct or by other facts which substan- 
tially affect the child’s welfare. In re Jones, 14 
N.C. App. 334, 188 S.E.2d 580 (1972). 

But Child’s Welfare Is the Paramount 
Consideration. — While the law presumes 
that the best interest of a child will be served by 
committing it to the custody of a parent, when 
the parent is a suitable person, the welfare of 
the child is the paramount consideration to 
which all other factors, including common-law 
preferential rights of the parents, must be 
deferred or subordinated. Plemmons v. Stiles, 

65 N.C. App. 341, 309 S.E.2d 504 (1983). 
And Parent’s Love Must Yield to Child’s 

oe) 
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Best Interests. — The child’s welfare is the 

paramount consideration, and a parent’s love 
must yield to another if, after judicial investi- 
gation, it is found that the best interest of the 
child is subserved thereby. Greer v. Greer, 5 
N.C. App. 160, 167 S.E.2d 782 (1969). 

The “paramount consideration” and “polar 
star” which have long governed and guided the 
discretion of the trial judges are the welfare 
and needs of the child, not the persons seeking 
his or her custody, and even parental love must 
yield to the promotion of those higher interests. 
In re Peal, 305 N.C. 640, 290 S.E.2d 664 (1982). 
The natural parent is presumed to be 

the appropriate custodian of his or her 
child, as opposed to third persons, and should 
not be deprived of custody merely because the 
child could be better cared for in a material 
sense. In re Kowalzek, 37 N.C. App. 364, 246 
S.E.2d 45, cert. denied, 295 N.C. 734, 248 

5.Ee20d'863.(1978): 
But This Presumption May Be Rebutted. 

— While it is presumed that it is in the child’s 
best interest to be placed with a natural parent, 
this presumption may be rebutted by a circum- 
stance which would substantially affect the 
child. Wilson v. Williams, 42 N.C. App. 348, 256 
S.E.2d 516 (1979). 

The primary concern of the trial court in a 
custody matter, as mandated by subsection (a) 
of this section, is the welfare of the child, and 

this concern outweighs the presumption favor- 
ing the award of custody to a natural parent. In 
re Gwaltney, 68 N.C. App. 686, 315 S.E.2d 750 

(1984). 
The presumption in favor of the natural par- 

ents is rebuttable. Best v. Best, 81 N.C. App. 
337, 344 S.E.2d 363 (1986), overruled on other 
grounds, Petersen v. Rowe, 337 N.C. 397, 445 

S.E.2d 901 (1994). 
Although there is a rebuttable presumption 

in favor of a natural parent, it is not necessary 
to prove unfitness in order to overcome the 
presumption. Black v. Glawson, 114 N.C. App. 
442, 442 S.E.2d 79 (1994). 
A court must award custody based only upon 

the best interest and welfare of the child. A 
court must have discretion to determine the 
best interest of a child, and should not be 

restricted to awarding custody to a natural 

parent in the absence of a finding of unfitness. 

Black v. Glawson, 114 N.C. App. 442, 442 

§.E.2d 79 (1994). 
It is not necessary to prove a natural 

parent unfit in order to award custody toa 

third party. Black v. Glawson, 114 N.C. App. 

442, 442 S.E.2d 79 (1994). 

Custody May Be Granted to Third Per- 

son for Sufficient Reasons. — The welfare of 
the infants themselves is the polar star by 
which the courts are to be guided to a right 
conclusion, and therefore they may, within cer- 
tain limits, exercise a sound discretion for the 
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benefit of the child, and in some cases will order 

it into the custody of a third person for good and 
sufficient reasons. Roberts v. Short, 6 N.C. App. 
419, 169 S.E.2d 910 (1969); Campbell v. Camp- 
bell, 63 N.C. App. 118, 304°S:E.2d 262, cert. 
denied, 309 N.C. 460, 307 S.E.2d 362 (1983); 
Phillips v. Choplin, 65 N.C. App. 506, 309 
S.E.2d 716 (1983). 
A child’s former care giver stated a 

claim as against the child’s father for cus- 
tody of the child, where the father’s former 
companion alleged that the father had taken 
actions inconsistent with his protected status 
as a parent, including that the father had 
placed the child in his parents’ care and that 
they could not properly care for the child’s 
diabetes, resulting in hospitalization and po- 
tentially serious and permanent health conse- 
quences, and that the father had relinquished 
care of the child to others, including herself, on 

numerous occasions. Ellison v. Ramos, 130 N.C. 
App. 389, 502 S.E.2d 891 (1998), appeal dis- 
missed, 349 N.C. 356, 517 S.E.2d 891 (1998). 

Fitness of Parent. — Mother’s convictions 
for driving while intoxicated and child’s devel- 
opmental problems were significant and rele- 
vant to issue of mother’s fitness as a parent 
because they indicated her inability to care for 
the child adequately and to provide for the 
child’s welfare; additionally, the facts that she 
had substance abuse problems, did not respect 
authority, was unable to recognize her child’s 
developmental problems, and was incapable of 
caring for the child’s welfare supported the 
conclusion that she was an unfit parent. 
Raynor v. Odom, 124 N.C. App. 724, 478 S.E.2d 
655 (1996). 

The State failed to show that the father was 
unfit, as against the child’s grandparents, to 
have custody of his child where he testified that 
if he were awarded custody of the child he 
would be willing to prohibit his brother, who 
was convicted for taking indecent liberties with 
a minor, from staying at his house and inter- 
acting with the child; where his own convic- 
tions were too remote to affect his fitness or 
were unrelated thereto; where he already had 
considerable experience in taking care of chil- 
dren; where his boss of 13 years and his volun- 
teer supervisor, both described him as respon- 
sible, dependable, reliable and hardworking; 
and where he actively engaged in legal proceed- 
ings for approximately two years, evidencing a 
long-term commitment to attaining custody. 
Adams v. Tessener, 141 N.C. App. 64, 539 
S.E.2d 324, 2000 N.C. App. LEXIS 1289 (2000). 
Parent Need Not Be Found Unfit. — Al- 

though there is a traditional preference for 
biological parents, the welfare of the child is the 
paramount consideration to which all other 
factors, including common-law preferential 
rights of the parents must be deferred or sub- 
ordinated, and the trial judge’s discretion is 
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such that he is not required to find a natural 
parent unfit for custody as a prerequisite to 
awarding custody to a third person. Comer v. 
Comer, 61 N.C. App. 324, 300 S.E.2d 457 

(1983). 
The trial judge is not required to find a 

natural parent unfit for custody as a prerequi- 
site to awarding custody to a third person. In re 
Kowalzek, 37 N.C. App. 364, 246 S.E.2d 45, 
cert. denied, 295 N.C. 734, 248 S.E.2d 863 
(1978); Plemmons v. Stiles, 65 N.C. App. 341, 
309 S.E.2d 504 (1983); In re Gwaltney, 68 N.C. 
App. 686, 315 S.E.2d 750 (1984). 

While the fitness of a natural parent is of 
paramount significance in determining the best 
interests of the child in custody contests, it is 
not always determinative in itself. It is entirely 
possible that a natural parent may be a fit and 
proper person to care for the child, but that all 
other circumstances dictate that the best inter- 
ests of the child would be served by placing 
custody in a third party. In re Kowalzek, 37 
N.C. App. 364, 246 S.E.2d 45, cert. denied, 295 

N.C2734, 248 S.H.2d:863; (1978). 
Temporary Relinquishment of Custody. 

— There are circumstances where the respon- 
sibility of a parent to act in the best interest of 
his or her child would require a temporary 
relinquishment of custody; however, to pre- 
serve the constitutional protection of parental 
interests in such a situation, the parent should 
notify the custodian upon relinquishment of 
custody that it is temporary and avoid conduct 
inconsistent with the protected parental inter- 
ests. Price v. Howard, 346 N.C. 68, 484 S.E.2d 

BAGIGI997): 
In making custody decisions between a 

parent and a grandparent or other third 
party, the court must balance two doc- 
trines. The first, the “parental right” doctrine, 

holds that ordinarily and in the absence of 
particular circumstances, the custody of a child 
should be given to the parent in preference to 
the grandparent, if the parent is found to be fit 
to have custody and can supply a proper home. 
The second doctrine, the “best interests of the 
child” doctrine, holds that custody should be 
awarded in accordance with the best interests 
of the child regardless of the fitness of the 
parents. Campbell v. Campbell, 63 N.C. App. 
113, 304 S.E.2d 262, cert. denied, 309 N.C. 460, 
307 S.H. 202362 (1983): 

To Whom Custody May Be Awarded. — If 
the mother and the father are both fit and 
proper persons to have custody of children, 
under ordinary circumstances the court would 
then proceed to determine whether the best 
interest, health and welfare of the children 

would be served by awarding custody to the 
mother or father. If not, then the court must 

deal with someone or an agency over whom the 
court has control. But an order awarding cus- 
tody, in effect, to third persons who are not 
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parties to the proceeding, not a public institu- 
tion, and not bound by the court’s order, must 
be reversed. Boone v. Boone, 8 N.C. App. 524, 
Lj4e5.1..2d 833 (1970). 
Award of Custody to Grandparents. — 

Where the custody of a minor child was 
awarded to the mother in a divorce proceeding, 
and subsequently, both parents, who were 
deemed proper and fit persons to have the 
custody of such child, moved out of the State, 

and the child was left by the mother with the 
child’s maternal grandparents, residents of the 
State and highly proper persons to rear the 
child, upon petition of the father for custody of 
the child the court had authority under this 
section to order that the child continue in the 
custody of the grandparents. Walker v. Walker, 
224 N.C. 751, 32 S.E.2d 318 (1944). 
Where grandmother was a good housekeeper 

and showed the ability to care for the children 
the trial court erred in denying and dismissing 
grandmother’s petition for custody on the basis 
of its “serious concerns” about her parenting 
skills because of problems experienced by her 
daughter. Smith v. Alleghany County Dep’t of 
Social Servs., 114 N.C. App. 727, 443 S.E.2d 
101, cert. denied, 337 N.C. 696, 448 S.E.2d 533 

(1994). 
Where there are unusual circumstances and 

the best interests of the child justify such 
action, the court may refuse to award custody 
to either the mother or father and instead 
award the custody of the child to its grandpar- 
ents or others. In re Stancil, 10 N.C. App. 545, 

179 S.E.2d 844 (1971). 
For case affirming order transferring custody 

to paternal grandmother and awarding visita- 

tion rights to both mother and father, see Best 
v. Best, 8L>.N.C. App. 337, 344 S.E.2d 363 
(1986), overruled on other grounds, Petersen v. 

Rowe, 337 N.C. 397, 445 S.E.2d 901 (1994). 
Grandparents’ Rights When Family In- 

tact. — Under G.S. 50-138.1(a), 50-13.2(b1), 
50-13.2A, 50-13.5G), a grandparent’s right to 
visitation arises either in the context of an 
ongoing custody proceeding or where the minor 
child is in the custody of a stepparent or a 
relative—the “intact family” rule; in a case that 
does not involve adoption by a stepparent or 
other relative, a grandparent must prove that 
the child’s family is not intact before the grand- 
parent can intervene to request visitation with 
his grandchild—G.S. 50-13.1(a), 50-13.2(b1), 
50-13.2A, 50-13.5G) does not grant grandpar- 
ents the right to sue for visitation when no 
custody proceeding is ongoing and the minor 
children’s family is intact. Eakett v. Eakett, 157 
N.C. App. 550, 579 S.E.2d 486, 2003 N.C. App. 
LEXIS 729 (2003). 
Socioeconomic status of paternal grand- 

mother, who intervened in custody case, was 
irrelevant to issue of mother’s fitness as a 
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parent. Raynor v. Odom, 124 N.C. App. 724, 478 
S.E.2d 655 (1996). 

It is only when the custody of a child is “in 
issue” or “being litigated” that the grandpar- 
ents are entitled to relief pursuant to subsec- 
tion (b1). Fisher v. Fisher, 124 N.C. App. 442, 
ATT S-Ee2de2514(1996): 
Award to Department of Social Services. 

— For case involving sexual abuse of daughters 
by father, in which children were adjudicated 
abused and neglected, and in which award of 
custody to the department of social services, 
with mother being given physical custody of 
one daughter and liberal visitation with the 
other daughter, who was placed with her 
grandmother, pending review in 60 days, was 
approved, see In re Gwaltney, 68 N.C. App. 686, 
315 S.E.2d 750 (1984). 
Foster Parents Have No Standing to 

Bring Custody Action. — Nothing in the 
language of G.S. 48-9.1(1) gives foster parents 
standing to contest the department’s or agen- 
cys exercise of its rights as legal custodian; 
therefore, foster parents are without standing 
to bring an action seeking custody of minor 
child placed in their home by defendant. 
Oxendine v. Department of Social Servs., 303 
N.C. 699, 281 S.E.2d 370 (1981); In re Scearce, 
81 N.C. App. 531, 345 S.E.2d 404, cert. denied, 
S1IGIN Gr 415, 349°5.1.2d 539 (1986). 
But Custody May Be Awarded to Foster 

Parents. — Having acquired subject matter 
jurisdiction, trial court, guided by the best 
interests of the child, had broad dispositional 
powers, including the power to award legal 
custody of child to its foster parents. In re 
Scearce, 81 N.C. App. 531, 345 S.E.2d 404, cert. 
denied, 318 N.C. 415, 349 S.E.2d 589 (1986). 

The case of Oxendine v. Department of Social 
Servewc08: Nr@9699 028195, 8-2d7370 (193 )) 
does not prohibit the transfer of legal care, 
custody and control of a foster child to its foster 
parents. Oxendine stands for the proposition 
that foster parents have no standing to bring a 
custody action pursuant to G.S. 50-13.2 et seq. 
In re Scearce, 81 N.C. App. 531, 345 S.E.2d 404, 
cert. denied, 318 N.C. 415, 349 S.E.2d 589 

(1986). 
Intervention by Foster Parents. — In 

proceeding brought by DSS in which custody 
was put in issue by guardian ad litem and 
natural father, trial court did not err in permit- 
ting child’s foster parents to intervene. In re 
Scearce, 81 N.C. App. 531, 345 S.E.2d 404, cert. 
denied, 318 N.C. 415, 349 S.E.2d 589 (1986), 
distinguishing Oxendine v. Department of So- 
cial Servs., 303 N.C. 699, 281 S.H.2d 370 

(93a), 
Claim for Custody Held Not Frivolous. 

— Where there was no indication at trial that 
the grandparents in fact did not wish to obtain 
custody of the children or that their claim was 
made in bad faith, the fact that the grandpar- 
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ents had originally asked for visitation did not 
make their later claim for custody violative of 
G.S. 1A-1, Rule 11. Kerns v. Southern, 100 N.C. 

App. 664, 397 S.E.2d 651 (1990). 
Remand Where Custody Awarded to One 

Who Was Not a Party. — While the court, 

upon proper findings and conclusions, may 
award the custody of a minor child to any such 
person, agency or institution as will best pro- 
mote the interest and welfare of the child, 

where the court awarded custody of the child to 
one who was not a party to the proceeding, the 
proceeding would be remanded with directions 
that the trial court issue the necessary notices 
and orders to make such individual a party to 
the action, to the end that the court would have 

effective jurisdiction over her person. In re 
Edwards, 25 N.C. App. 608, 214 S.E.2d 215 

(1975). 
Reversal of Award to Third Party. — 

Where in an initial custody determination, the 
trial court conducted the “best interest and 
welfare” analysis, and based solely on that 
analysis, awarded custody of the minor child to 
defendant (friend of mother who had cared for 
child since birth) rather than the plaintiff/ 
father, the child’s natural parent, the award of 
custody on this basis was error and must be 
reversed. Lambert v. Riddick, 120 N.C. App. 
480, 462 S.E.2d 835 (1995). 

B. As Between Parents. 

Conviction of Abandonment Did Not 
Preclude Award of Custody. — The fact that 
father had been convicted of abandonment of 
his children and ordered to provide for their 
support did not preclude the court from finding, 
upon a hearing of a subsequent motion for the 
custody of the children in a divorce action, that 
father was a fit and suitable person to have 
custody of the children, when there was uncon- 
tradicted evidence upon the hearing that father 
had a good reputation in the community in 
which he lived. Thomas v. Thomas, 259 N.C. 

461, 130 S.E.2d 871 (1963). 
Effect of Prior Order of Incompetence. 

— In a controversy between husband and wife 
for custody of minor children of the marriage, it 
is error for the trial court to award custody to 
the husband on the sole ground that the wife 
has prior to that time been judged mentally 
incompetent. A prior court order which judi- 
cially declares a parent to be incompetent is not 
sufficient in and of itself to establish a parent’s 
present unfitness to have a child or children; 
rather, this section requires a full, factual de- 
termination of all the circumstances in the case 
before a proper order may be entered by the 
court. Price v. Price, 42 N.C. App. 66, 255 
S.H.2d 652 (1979). 
Relevance of Evidence of Adultery. — 

The court committed prejudicial error in refus- 
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ing to allow plaintiff to introduce evidence of 
defendant’s adultery at a hearing on a custody 
motion. While evidence of adultery does not 
impel a finding of unfitness of the adulterous 
parent, it is relevant upon an inquiry of fitness 
of a person for the purpose of awarding custody 
of minor children to him or to her. Darden v. 
Darden, 20 N.C. App. 438, 201 S.E.2d 538 
(1974); Hunt v. Hunt, 29 N.C. App. 380, 224 
S.E.2d 270 (1976). See also, In re McCraw 

Children, 3 N.C. App. 390, 165 S.E.2d 1 (1969). 
Joint Legal Custody Appropriate. — In 

addition to findings regarding parties’ financial 
status and what would best serve interests of 
children, court had before it plaintiff's admis- 
sion that she indeed thought defendant to be fit 
and proper person as stated in her verified 
reply to defendant’s answer and counterclaim. 
Thus, joint legal custody was appropriate. 
Witherow v. Witherow, 99 N.C. App. 61, 392 
S-HeZds62- 7 @l990): 
The fact that mother’s paramour had 

been living with mother and minor child 
since the parties’ separation was insufficient, 
standing alone, to determine custody; the court 
must consider all the facts of the case and 
decide the issue in the best interests of the 
child. Green v. Green, 54 N.C. App. 571, 284 
Sb 2dr ie eeGlosd), 
Award Where Both Parents Are Found 

Fit — Generally. — When there has been a 
finding that both parents are fit and suitable to 
have custody, the judge’s order is conclusive 
when supported by evidence. Kearns v. Kearns, 
6 N.C. App. 319, 170 S.E.2d 132 (1969), over- 
ruled on other grounds, 55 N.C. App. 250, 285 
S.Ee2di2819Cl982)) 
Same — Award to Father. — When the 

court finds that both parties are fit and proper 
persons to have custody, and then adjudges 
that it is in the best interest of the child for the 
father to have custody, such holding will be 
upheld; but it must be supported by competent 
evidence. Green v. Green, 54 N.C. App. 571, 284 
See Zul ae@bO sna): 
When the court finds that both parties are fit 

and proper persons to have custody of the 
children involved, and then finds that it is in 
the best interests of the children for the father 
to have custody of said children, such holding 
will be upheld when it is supported by compe- 
tent evidence. Hinkle v. Hinkle, 266 N.C. 189, 
146 S.E.2d 73 (1966); Boone v. Boone, 8 N.C. 

Appwo24 4s 2drsaa49 70) 
Where the evidence was sufficient to support 

the court’s finding that father was a suitable 
person to have custody of his son and that the 
best interests of the child would be served by 
awarding the child’s custody to him, order 
awarding the custody to the father was proper, 
even though the evidence would also have sup- 
ported a finding that the child’s mother was a 
fit and suitable person and that the best inter- 
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ests of the child would be served by awarding 
custody to her. In re White, 262 N.C. 737, 138 
S.E.2d 516 (1964). 
Age of Parents. — All else being equal, a 

55-year-old person has a shorter remaining life 
span than a 33-year-old person and the consid- 
eration of continuity and stability in the life of 
a child will logically lead a judge to consider the 
age of a parent. Consideration of all aspects of 
both parents’ lives, including the potential for 
continuity and stability, is necessary to pro- 
mote the governmental interest of granting 
custody on the best interests of the child. 
Phelps v. Phelps, 337 N.C. 344, 446 $.E.2d 17, 

rehearing denied, 337 N.C. 807, 449 $.E.2d 750 

(1994). 
A passing comment about a party’s age, when 

determining a child’s best interest in accor- 
dance with the statute, does not constitute an 

unconstitutional classification in violation of a 
party's equal protection rights. Phelps v. 
Phelps, 337 N.C. 344, 446 S.E.2d 17, rehearing 
denied, 337 N.C. 807, 449 S.E.2d 750 (1994). 
Award to Father on Finding of Changed 

Circumstances. — Trial judge did not abuse 
his discretion by ruling that a material change 
in circumstances had occurred with the in- 
creased age of younger child, who had been 
awarded previously to the mother, since the 
child indicated clearly his desire to stay with 
his father, who also had custody of his elder 
brotherwinere Peal, 3050N.C. 640, 290°S:E:2d 

664 (1982). 
Where father failed to offer evidence of moth- 

er’s adultery at divorce trial, but after the 
divorce moved for a change of custody on that 
ground, the trial court’s reassignment of cus- 
tody of the child to father due to a material 
change of circumstances since the date of the 
divorce was not erroneous merely because the 
crucial circumstances, e.g., the mother’s adul- 

tery, existed before divorce. The child should 
not be placed in the custody of an unfit parent 
merely because the other parent failed to intro- 
duce evidence at the proper stage of the ltiga- 
tion. Paschall v. Paschall, 21 N.C. App. 120, 203 
S.E.2d 337 (1974). 
Award to Father on Condition That 

Physical Custody Be in Grandparents. — 
Where the court’s conclusions that the mother 
was an unfit person to have custody of the 
children and that the father was a fit and 
suitable person to have their custody was sup- 
ported by the findings, but neither the father 
nor the paternal grandparents had a suitable 
home for the children, and that the maternal 

grandparents, with whom the children were 
then living, had such a home, an order award- 

ing the custody of the children to the father on 
condition that the physical custody of the chil- 
dren be vested in their maternal grandparents 
and that the father pay for their support would 
not be disturbed on appeal, the welfare of the 
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children being the determinative factor in the 
award of custody. Thomas v. Thomas, 259 N.C. 
461, 130 S.E.2d 871 (1963). 
Award of Custody to Father Held 

Proper. — Trial court did not err in concluding 
that it would be in the best interest of minor 
child for her custody to be placed with defen- 
dant father where, pursuant to separation 
agreement, plaintiff mother gave defendant 
custody of the child and agreed to assist with 
medical and dental bills on behalf of the child; 
the child had lived with defendant at all times 
since her birth and lived solely with defendant 
since the parties’ separation; plaintiff rarely 
visited the child following the parties’ separa- 
tion; and plaintiff admitted that defendant had 
done a good job of looking after the child since 
their separation. Ingle v. Ingle, 53 N.C. App. 
227, 280 S.H.2d 460 (1981). 
Findings on Award of Custody to Mother 

Held Sufficient. — Findings that the parties 
had been married and divorced, that the wife 

was a person of good character, resident in this 
State, that the husband was financially respon- 
sible, and that the best interest of the minor 

child of the marriage would be promoted by 
awarding its custody to the wife were sufficient 
to sustain a decree awarding its custody to her 
and requiring the husband to make contribu- 
tions for the support of the child. Hardee v. 
Mitchell, 230 N.C. 40, 51 S.E.2d 884 (1949). 
Award to Mother Upheld. — Where the 

trial court found, upon supporting evidence, 
that the mother was now a stable, fit, and 

suitable custodian of her children, and that 

their best interests required that their custody 
be awarded to her, the Supreme Court would 
affirm the award of custody. Spence v. Durham, 
283 N-Cx1671 W938 55 Wield 2537/1973) cert. 
denied, 415 U.S. 918, 94 S. Ct. 1417, 39 L. Ed. 
2d 473 (1974). 
Custody of Child Upheld Where Father 

Never Visited. — Where plaintiff mother had 
had de facto custody of five-year old child since 
his birth, and defendant, who had acknowl- 
edged paternity of the child when he was there, 
had not visited the child in a substantial length 
of time, nor had he requested visitation privi- 
leges or custody, formal award of custody to 
mother would be upheld. Craig v. Kelley, 89 
N.C. App. 458, 366 S.E.2d 249 (1988). 

Illegitimate Child. — As to the custody of 
an illegitimate child, see Jolly v. Queen, 264 
NEC ors 2d 92) (1965): 

By its plain language, G.S. 50-13.2(a) clearly 
abrogates the common-law presumption vest- 
ing custody of an illegitimate child in the child’s 
mother. Rosero v. Blake, 357 N.C. 193, 581 

S.E.2d 41, 2003 N.C. LEXIS 605 (2003), cert. 
denied) 540. UiSe 11 i724 SeCt 1407 81538 
Ed. 2d 78 (2004). 

Illegitimate child’s father who has acknowl- 
edged his paternity under G.S. 110-132(a) and 
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whose conduct is consistent with his right to 
care for and control his child has a right to 
custody of his illegitimate child legally equal to 
that of the child’s mother, and, pursuant to G.S. 

50-13.2, if the best interest of the child is served 
by placing the child in the father’s custody, he is 
to be awarded custody of that child. Rosero v. 
Blake, 357 N.C. 193, 581 S.E.2d 41, 2003 N.C. 
LEXIS 605 (2003), cert. denied, 540 U.S. 1177, 
124 S. Ct. 1407, 158 L. Ed. 2d 78 (2004). 
As the common-law rule that custody of an 

illegitimate child presumptively vested in the 
mother was abrogated by G.S. 50-13.2(a), the 
trial court properly applied the “best interest of 
the child” standard in awarding custody to the 
child’s father, who had acknowledged his pater- 
nity under G.S. 110-132(a), paid child support 
without a court order, and provided that child 
with a stable and structured life. Rosero v. 
Blake, 357 N.C. 193, 581 S.E.2d 41, 2003 N.C. 
LEXIS 605 (2003), cert. denied, 540 U.S. 1177, 
124 S. Ct. 1407, 158 L. Ed. 2d 78 (2004). 

In applying the best interest of the child 
standard to award joint custody of an illegiti- 
mate child to the parents, district court applied 
the correct standard as between the parents, 
because the common law presumption in favor 
of awarding custody of the illegitimate child to 
the mother was abrogated by G.S. 50-13.2 and 
the case law. David v. Ferguson, 160 N.C. App. 
89, 584 S.E.2d 102, 2003 N.C. App. LEXIS 1665 
(2003). 
For case as to former preference that 

mother be given custody, see Spence v. 
Durham~26o \.G, O71 198-5 Ht 2d-500 (1975), 
cert. denied, 415 U.S. 918, 94S. Ct. 1417, 39 L. 
Eid. 2d 473 (1974). 

IV. VISITATION RIGHTS. 

Court May Divide Custody Between Par- 
ents or Award General Custody Subject to 
Visitation Privileges. — The trial court has 
discretionary power either to divide custody 
between contending parents for alternating pe- 
riods, or to award general custody to one par- 
ent, subject to visitation privileges in favor of 
the unsuccessful parent. Griffin v. Griffin, 237 
N.C. 404, 75 S.E.2d 133 (1953). 
The standard by which the court is 

guided in visitation matters is the child’s 
best interest. Kerns v. Southern, 100 N.C. App. 
664, 397 S.E.2d 651 (1990). 
Burden of Proof. — Grandparents seeking 

visitation rights had the burden of proving that 
the award of visitation was in the best interest 
of the children; therefore, where trial judge 
reversed the burden, so that the mother had to 
prove that the visitation was bad for the chil- 
dren, the judge was in error. Kerns v. Southern, 
100 N.C. App. 664, 397 S.E.2d 651 (1990). 
Findings as to Visitation. — To support an 

award of visitation rights, the judgment of the 
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trial court should contain findings of fact which 
sustain the conclusion of law that the party is a 
fit person to visit the child and that such 
visitation rights are in the best interest of the 
child. Montgomery v. Montgomery, 32 N.C. App. 
154, 231 S.E.2d 26 (1977); In re Kowalzek, 37 
N.C. App. 364, 246 S.E.2d 45, cert. denied, 295 
N.C. 734, 248 S.E.2d 863 (1978); In re Jones, 62 
N.C. App. 103, 302 S.E.2d 259 (1983). 
Where the trial judge specifically considered 

a child’s best interests in determining custody 
and visitation in accordance with GS. 
50-13.2(a) and the evidence supported the trial 
court’s findings, the trial court did not abuse its 
discretion by ordering visitation between the 
minor child and the father. Pass v. Beck, 156 

N.C. App. 597, 577 S.E.2d 180, 2003 N.C. App. 
LEXIS 196 (2003), cert. denied, 357 N.C. 252, 
582 S.E.2d 277 (2003). 
Order for Professional Consultation 

Within Court’s Discretion. — Where trial 
court found defendant’s contact with his minor 
child had been minimal, although he was fit 
and proper to have visitation rights, consulta- 
tion with plaintiff and defendant by a third- 
party professional could benefit the court in 
awarding specific visitation rights; therefore, 
there was no abuse of discretion in the court’s 
ordering the consultation prior to its consider- 
ation of visitation rights. Rawls v. Rawls, 94 
N.C)-App. 670;(381 8:E.2d 179) (1939) 
When Visitation May Be Denied. — A 

parent’s right of visitation with his or her child 
is a natural and legal right, and when awarding 
custody of a child to another, the court should 
not deny a parent’s right of visitation at appro- 
priate times unless the parent has by conduct 
forfeited the right or unless the exercise of the 
right would be detrimental to the best interest 
and welfare of the child. In re Stancil, 10 N.C. 

App. 545, 179 S.E.2d 844 (1971). 
Courts are generally reluctant to deny all 

visitation rights to the divorced parent of a 
child of tender age, but it is generally agreed 
that visitation rights should not be permitted to 
jeopardize a child’s welfare. Swicegood v. 
Swicegood, 270 N.C. 278, 154 S.H.2d 324 

(1967). 
The grandmother did not have standing un- 

der this section to seek visitation with her 
grandchildren, where the children had been 
adopted by their biological aunt and her hus- 
band, and custody was not an issue. Hill v. 
Newman, 131 N.C. App. 793, 509 S.E.2d 226 

(993) 
Determination of Visitation Rights May 

Not Be Delegated. — If the court finds that 
the parent has by conduct forfeited the right of 
visitation or if the court finds that the exercise 
of the right would be detrimental to the best 
interest and welfare of the child, the court may, 

in its discretion, deny a parent the right of 
visitation with, or access to, his or her child; but 
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the court may not delegate this authority to the 
custodian. In re Stancil, 10 N.C. App. 545, 179 
S.E.2d 844 (1971). 
Court Should Safeguard Visitation 

Rights by Provision in Order. — If the court 
does not find that a parent has by conduct 
forfeited the right of visitation and does not find 
that the exercise of the right would be detri- 
mental to the best interest and welfare of the 
child, the court should safeguard the parent’s 
visitation rights by a provision in the order 
defining and establishing the time, place and 
conditions under which such visitation rights 
may be exercised. In re Stancil, 10 N.C. App. 
545, 179 S.E.2d 844 (1971). 
Enforcement of Visitation Orders. — 

Trial judges in this State have authority to 
enforce orders providing for visitation by the 
methods set forth in this section, that is, by 
contempt proceedings and by injunction. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). 
Receipt of Support May Not Be Condi- 

tioned on Visitation. — A trial judge does not 
have authority to condition a minor child’s 
receipt of support paid by the noncustodial 
parent on compliance with court-ordered visi- 
tation allowed the noncustodial parent by or- 
dering that child support paid by defendant be 
placed in escrow if minor child fails or refuses 
to abide by the visitation privileges allowed 
defendant. Appert v. Appert, 80 N.C. App. 27, 
341 S.E.2d 342 (1986). 

District court was authorized to grant 
the father of an illegitimate child visita- 
tion privileges and to punish the mother for 
refusing to allow the father to visit his illegiti- 
mate child. Conley v. Johnson, 24 N.C. App. 
122, 210 S.E.2d 88 (1974). 
Grant of Visitation Rights to Homosex- 

ual Father. — The trial court did not err in 
granting a father who was homosexual unsu- 
pervised overnight visitation rights with his 
minor son. Woodruff v. Woodruff, 44 N.C. App. 
gous Z60)SHi2dh/ 715 (1979). 
Grandparents May Not Be Awarded Vis- 

itation Rights When Custody Is Not in 
Issue. — While subsection (b1) of this section 
authorizes the court to provide for the visita- 
tion rights of grandparents when the custody of 
minor children is being litigated, it does not 
authorize the court to enter such an order when 
the custody of the children is not in issue. 
Moore v. Moore, 89 N.C. App. 351, 365 S.E.2d 
662 (1988). 

This section and G.S. 50-13.5 and 50-13.2A 
must be read in conjunction with G.S. 50- 
13.1(a) so as to harmonize them and give effect 
to a consistent legislative policy. Under them, a 
grandparent’s right to visitation arises either in 
the context of an ongoing custody proceeding or 
where the minor child is in the custody of a 
stepparent or a relative. McIntyre v. McIntyre, 
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341 N.C. 629, 461 S.E.2d 745 (1995). 
Grandparent Had No Rights to Proceed. 

— There are four statutes in North Carolina 
which permit a grandparent to maintain an 
action for custody or visitation of a minor child, 
and although plaintiff, mother of the deceased 
father of the two minor children, did not specify 
under which statute she filed, it was clear that 

she had no right to proceed under G.S.G.S. 
50-13.1(a), this section, 50-13.2A, or 50-13.5()). 
Shaut v. Cannon, 136 N.C. App. 834, 526 8.H.2d 
214, 2000 N.C. App. LEXIS 158 (2000). 
As parents with lawful custody of their 

children have the prerogative of deter- 
mining with whom they shall associate. 
Moore v. Moore, 89 N.C. App. 351, 365 S.H.2d 
662 (1988). 

V. WISHES OF CHILD. 

Wishes of Child of Sufficient Age Are 
Entitled to Weight. — The wishes of a child of 
sufficient age to exercise discretion in choosing 
a custodian are entitled to considerable weight 
when the contest is between the parents, but 
are not controlling. Hinkle v. Hinkle, 266 N.C. 
189, 146 S.E.2d 73 (1966); In re Stancil, 10 N.C. 
App. 545, 179 S.E.2d 844 (1971); Falls v. Falls, 
52 N.C. App. 203, 278 S.E.2d 546, cert. denied, 
304 N.C. 390,285 S.H.2d 831 (1981). 
A child may be a competent witness and 

ought to be examined in that character. Indeed, 
being the party mainly concerned, he has a 
right to make a statement to the court as to his 
feelings and wishes upon the matter. This 
ought to be allowed serious consideration by 
the court, in the exercise of its discretion. 

Kearns v. Kearns, 6 N.C. App. 319, 170 S.E.2d 
132 (1969), overruled on other grounds, 
Stephenson v. Stephenson, 55 N.C. App. 250, 
23580. 4.2022 8119382). 

In making the weighty choice of awarding 
custody, the judge may properly consider the 
preference or wishes of a child of suitable age 
and discretion. In re Peal, 305 N.C. 640, 290 

S.E.2d 664 (1982). 
As to the courts’ consideration of the wishes 

of a child of suitable age, see also In re 
Gwaltney, 68 N.C. App. 686, 315 S.E.2d 750 

(1984). 
Because Child’s Wishes Will Aid Deter- 

mination of His Best Interests. — The 
child’s wishes will be one factor considered by 
the court in determining his custody, usually 

not because of any legal right in the child to 
have his wishes granted, but because the con- 
sideration of such wishes will aid the court in 
making a custodial decree which is for the best 
interests and welfare of the child. Brooks v. 
Brooks, 12 N.C. App. 626, 184 S.E.2d 417 

(LOT): 
But Such Wishes Are Not Controlling. — 

When a child has reached the age of discretion, 
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the court may consider the preference or wishes 

of the child to live with a particular person. A 

child has attained an age of discretion when it 

is of an age and capacity to form an intelligent 

or rational view on the matter. The expressed 

wish of a child of discretion is, however, never 

controlling upon the court, since the court must 

yield in all cases to what it considers to be the 

child’s best interests, regardless of the child’s 

personal preference. Hinkle v. Hinkle, 266 N.C. 

189, 146 S.E.2d 73 (1966). 

Although the preference of a child of discre- 

tion would seem to have its greatest weight 

when the controversy is between the parents 

and both are fit persons, the child’s wishes are 

only entitled to consideration and are not con- 

trolling. Brooks v. Brooks, 12 N.C. App. 626, 

184 S.E.2d 417 (1971). 
And Weight to Be Given Child’s Testi- 

mony Is for the Court. — A child has a right 
to have his testimony heard. However, the 
weight to be attached to such testimony is 
within the discretion of the trial judge. Kearns 
v. Kearns, 6 N.C. App. 319, 170 S.E.2d 132 

(1969), overruled on other grounds, Stephenson 
v. Stephenson, 55 N.C. App. 250, 285 S.E.2d 281 

(1982). 
Lack of Findings as to Child’s Prefer- 

ences Insufficient to Upset Award. — Fail- 
ure of the court to include a finding as to the 
preferences of the minor child is insufficient to 
upset its order of award of custody. Brooks v. 
Brooks, 12 N.C. App. 626, 184 S.H.2d 417 

GLO; 1). 
Ten Year Old. — A child’s preference as to 

who shall have his custody is not controlling; 
however, the trial judge should consider the 
wishes of a 10-year-old child in making his 
determination. In re Stancil, 10 N.C. App. 545, 
179 S.E.2d 844 (1971). 
Where the contest is between a parent 

and one not connected by blood to the 
child, the desire of the child will not ordinarily 
prevail over the natural right of the parent, 
unless essential to the child’s welfare. In re 
Stancil, 10 N.C. App. 545, 179 S.E.2d 844 

CAS 

VI. DISCRETION OF TRIAL COURT. 

Determining the custody of minor chil- 
dren is never the province of a jury; it is 
that of the judge of the court in which the 
proceeding is pending. Stanback v. Stanback, 
270 N.C. 497, 155 S.Ei2d'2215(1.967): 
The question of custody is one ad- 

dressed to the trial court. Hinkle v. Hinkle, 

266 N.C. 189, 146 S.E.2d 73 (1966). 
Trial Judge Is Vested with Broad Discre- 

tion. — The trial judge, who has the opportu- 
nity to see and hear the parties and the wit- 
nesses, is vested with broad discretion in cases 

involving custody of children. Blackley v. 
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Blackley, 285 N.C. 358, 204 S.E.2d 678 (1974); 
Pruneau v. Sanders, 25 N.C. App. 510, 214 
S.E.2d 288, cert. denied, 287 N.C. 664, 216 

S.E.2d 911 (1975); Goodson v. Goodson, 32 N.C. 
App. 76, 231 S.E.2d 178 (1977); Sheppard v. 
Sheppard, 38 N.C. App. 712, 248 S.E.2d 871 

(1978), cert. denied, 296 N.C. 586, 254 S.E.2d 

34 (1979); In re Peal, 305 N.C. 640, 290 S.E.2d 

664 (1982). 
While the welfare of the child is always to be 

treated as the paramount consideration, wide 

discretionary power is necessarily vested in the 

trial court in reaching decisions in particular 

cases. Griffin v. Griffin, 237 N.C. 404, 75 S.E.2d 
133 (1953); Swicegood v. Swicegood, 270 N.C. 
278, 154 S.E.2d 324 (1967); In re Moore, 8 N.C. 
App. 251, 174 S.E.2d 135 (1970); Green’ v. 
Green, 54 N.C. App. 571, 284 S.E.2d 171 (1981). 

The trial court has broad discretion in decid- 
ing child custody cases. Paschall v. Paschall, 21 
N.C. App. 120, 203 S.E.2d 337 (1974). 

The trial judge is vested with broad discre- 
tion in child custody cases. The “paramount 
consideration” which limits this discretion is 
the welfare and needs of the children. Phillips 
v. Choplin, 65 N.C. App. 506, 309 S.E.2d 716 

(1983). 
The trial judge is vested with broad discre- 

tion in child custody cases, and that discretion 
must be exercised to serve the welfare and 
needs of the children. Woncik v. Woncik, 82 

N.C. App. 244, 346 S.E.2d 277 (1986). 
And His Decision Will Not Be Upset Ab- 

sent Abuse. — The decision to award custody 
of a minor is vested in the discretion of the trial 
judge, who has the opportunity to see the 
parties in person and to hear the witnesses, 
and his decision ought not to be upset on appeal 
absent a clear showing of abuse of discretion. In 
re Pitts, 2. N.C. App. 211, 162 S.E.2d 524 (1968); 
In re Morrison, 6 N.C. App. 47, 169 S.E.2d 228 

(1969); In re Moore, 8 N.C. App. 251, 174S.E.2d 

135 (1970); In re Stancil, 10 N.C. App. 545, 179 
S.E.2d 844 (1971); Jarman v. Jarman, 14 N.C. 

App. 531, 188 S.E.2d 647, cert. denied, 281 N.C. 
622, 190 S.E.2d 465 (1972); In re Cox, 17 N.C. 
App. 687, 195 S.E.2d 132, cert. denied, 283 N.C. 

585, 196 S.E.2d 809 (1973); King v. Demo, 40 
N.C. App. 661, 253 S.E.2d 616 (1979); Wilson v. 
Williams, 42 N.C. App. 348, 256 S.H.2d 516 
(1979); Comer v. Comer, 61 N.C. App. 324, 300 

S.E.2d 457 (1983); Campbell v. Campbell, 63 
N.C. App. 113, 304 S.E.2d 262, cert. denied, 309 
N.C. 460, 307 S.E.2d 362 (1983); Plemmons v. 
Stiles, 65 N.C. App. 341, 309 S.E.2d 504 (1983). 
Where trial judge enters a custody order that 

in his judgment is in the best interest of the 
child, the appellate division should not reverse 
that judgment and hold, as a matter of law, that 
the trial judge was obliged to have reached a 
different opinion, in the absence of a clear 
showing of abuse of discretion. Decisions in 
custody cases are never easy, and the trial 
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judge has the opportunity to see the parties in 
person and to hear the witnesses. He can detect 
tenors, tones and flavors that are lost in the 
bare printed record read months later by appel- 
late judges. Newsome v. Newsome, 42 N.C. App. 
416, 256 S.E.2d 849 (1979). 

If Supported by Competent Evidence. — 
The trial judge’s decision as to custody will not 
be upset, in the absence of a clear abuse of 
discretion, if his findings are supported by 
competent evidence. Sheppard v. Sheppard, 38 
NRG App. 712, 248 SE -2d 871 (1978)) cert. 
denied, 296 N.C. 586, 254 S.E.2d 34 (1979); 
Comer v. Comer, 61 N.C. App. 324, 300 S.E.2d 
457 (1983). 

The question of custody is one addressed to 
the trial court, and the court’s decision will be 

upheld if supported by competent evidence. 
Roberts v. Short, 6 N.C. App. 419, 169 S.E.2d 
910 (1969); Brandon v. Brandon, 10 N.C. App. 
Pi eo li (Loe 1). 

The trial judge is present where he can 
observe and hear the parties and their wit- 
nesses, and ordinarily his decision on custody 
will be upheld if supported by competent evi- 
dence. In re McCraw Children, 3 N.C. App. 390, 
165 S.E.2d 1 (1969). 
Instead of applying an inflexible rule, 

the court must consider all facts of the case 
and decide the issue in accordance with the best 
interests of the child. Paschall v. Paschall, 21 
N.C, App. 120, 203 $.E.2d 337 (1974). 
Discretion to Allow Grandparent’s Visi- 

tation Rights. — Although the trial judge 
determined that the appellant-defendant 
would continue to have primary custody of the 
children, it was entirely within the trial judge’s 
discretion to allow the grandparents’ visitation 
rights based on the best interest of the children. 
Kerns v. Southern, 100 N.C. App. 664, 397 
S.E.2d 651 (1990). 
Nature of Evidence. — An order for cus- 

tody should be entered only after the most 
careful consideration, and only after the court 
has had the benefit of more reliable evidence 
than is usually afforded by affidavits. In re 
Griffin, 6 N.C. App. 375, 170 S.E.2d 84 (1969). 

VII. FINDINGS OF FACT. 

Trial Court Must Make Findings of Fact. 
— To support an award of custody, the judg- 
ment of the trial court should contain findings 
of fact which sustain the conclusion of law that 
custody of the child is awarded to the person 
who will best promote the interest and welfare 
of the child. Montgomery v. Montgomery, 32 
N.C. App. 154, 231 S.E.2d 26 (1977); Green v. 
Green, 54 N.C. App. 571, 284 S.E.2d 171 (1981); 
Story v. Story, 57 N.C. App. 657, 291 S.E.2d 923 
(1982) 
The court erred in not permitting the 

parties to a “joint custody” agreement to 
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present extrinsic evidence of the parties’ 
understanding of the meaning of those terms 
and their intent at the time of the agreement 
before determining whether the plaintiff wife 
had breached the agreement by failing to take 
steps to help the son who had drug abuse 
problems, thereby excusing the defendant hus- 
band from paying alimony. Patterson v. Taylor, 
140 N.C. App. 91, 535 S.E.2d 374, 2000 N.C. 
App. LEXIS 1035 (2000). 

Before awarding custody of a child to a par- 
ticular party, the trial court must conclude as a 
matter of law that the award of custody to that 
particular party will best promote the interest 
and welfare of the child. Findings of fact as to 
the characteristics of the competing parties 
must be made to support the necessary conclu- 
sion of law. These findings may concern physi- 
cal, mental, or financial fitness or any other 

factors brought out in the evidence and rele- 
vant to the issue of the welfare of the child. 
Steele v. Steele, 36 N.C. App. 601, 244 S.E.2d 
466 (1978). 

To support an award of custody, the judgment 
of the trial court should contain findings of fact 
which sustain the conclusion of law that cus- 
tody of the child is awarded to the person who 
will best promote the interest and welfare of 
the child; the conclusion of law determinative of 

the custody is not, therefore, that the person 
gaining custody is a fit and proper person to 
have custody, but which party will best promote 
the interest and welfare of the child. Green v. 
Green, 54 N.C. App. 571, 284 S.E.2d 171 (1981). 
Which Must Be More Than Mere 

Conclusory Statements. — A custody order is 
fatally defective where it fails to make detailed 
findings of fact from which an appellate court 
can determine that the order is in the best 
interest of the child, and custody orders are 
routinely vacated where the findings of fact 
consist of mere conclusory statements that the 
party being awarded custody is a fit and proper 
person to have custody and that it will be in the 
best interests of the child to award custody to 
that person. Dixon v. Dixon, 67 N.C. App. 73, 
312 S.E.2d 669 (1984). 
And Must Resolve Questions Raised by 

Evidence. — Findings bearing on the party’s 
fitness to have care, custody and control of the 
child and findings as to the best interests of the 
child must resolve all questions raised by the 
evidence pertaining thereto. Green v. Green, 54 
NIGvApp. (428455 Wiedil7 Rags ly. 

But the trial judge is not required to find 
all the facts shown by the evidence. It is 
sufficient if enough material facts are found to 
support the judgment. In re Stancil, 10 N.C. 
App. 545, 179"S.Bi2d i844 (oT) Green: vy. 
Green, 54 N.C. App. 571, 284 S.E.2d 171 (1981). 
Findings of Fact Insufficient. — Without 

a finding of a substantial change of circum- 
stances, a modification based solely on the 
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ground that the defendant mother was over- 

protective was improper. Benedict v. Coe, 117 

N.C. App. 369, 451 S.E.2d 320 (1994). 

The trial court erred in amending the custody 

decree based on a finding of substantial change 

in circumstances where it found only that the 

proposed relocation of the mother after her 

remarriage would adversely affect the relation- 

ship between the father and his child but made 

no other findings about the effect of the pro- 

posed relocation on the child and on the child’s 

best interests. Evans v. Evans, 138 N.C. App. 

135, 530 S.E.2d 576, 2000 N.C. App. LEXIS 536 

(2000). 
Trial court erred in entering a custody order 

which prohibited a father from owning or pos- 

sessing firearms until the children were eman- 

cipated; the trial court failed to make required 

findings pursuant to G.S. 50-13.2(a) on whether 

the safety of the children was endangered by 

the father’s possession of firearms. Martin v. 

Martin, 167 N.C. App. 365, 605 S He2d) 203, 

2004 N.C. App. LEXIS 2177 (2004). 

Court’s findings may concern physical, 

mental, or financial fitness or any other 

factors brought out by the evidence and rele- 

vant to the issue of the welfare of the child. 

Story v. Story, 57 N.C. App. 509, 291 S.H.2d 923 

(1982). 
Failure to Make Findings Is Error. — It is 

error for the court granting a decree of divorce 

to award the custody of a child without findings 

of fact from which it could be determined that 

the order was adequately supported by compe- 

tent evidence and was for the best interest of 

the child. Swicegood v. Swicegood, 270 N.C. 

278, 154 S.E.2d 324 (1967). 

Trial court erred in granting permanent cus- 

tody of a child to the child’s natural parent, who 

had extremely limited contact with the child 

before the other parent’s death, because it was 

speculative to assess what the quality of their 

relationship would be after a four-month “get 

acquainted” period during which temporary 

custody had been granted to the child’s grand- 

parents. McRoy v. Hodges, 160 N.C. App. 381, 

585 S.B.2d 441, 2003 N.C. App. LEXIS 1790 

(2003). 
And Will Necessitate Remand. — When 

the trial court fails to find facts so that the 
reviewing court can determine that the order is 
adequately supported by competent evidence 

and the welfare of the child subserved, then the 

order entered thereon must be vacated and the 
case remanded for detailed findings of fact. 
Crosby v. Crosby, 272 N.C. 235, 158 S.E.2d 77 
(1967); In re Moore, 8 N.C. App. 251, 174 S.E.2d 
135 (1970); Austin v. Austin, 12 N.C. App. 286, 

183 S.E.2d 420 (1971); Hampton v. Hampton, 
DON CrApp 2342022419) 2d) 19761976) aiinire 
Kowalzek, 37 N.C. App. 364, 246 S.E.2d 45, 

cert. denied, 295 N.C. 734, 248 S.E.2d 863 
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(1978); Green v. Green, 54 N.C. App. 571, 284 

Sili2d Ava siysa): 

An order awarding custody of a child to the 

father, without any findings of fact other than a 

recital that the court had previously awarded 

custody to the father in a proceeding under 

former G.S. 17-39, was fatally defective, and 

the case would be remanded for detailed find- 

ings of fact. Swicegood v. Swicegood, 270 N.C. 

278, 154 S:E.2d°324 (1967), 

Court’s Findings Are Conclusive If Sup- 

ported by Evidence. — The findings of the 

trial court in regard to the custody of children 

are conclusive when supported by competent 

evidence. Swicegood v. Swicegood, 270 N.C. 

978, 154 S.E.2d 324 (1967); In re Moore, 8 N.C. 

App. 251, 174 S.E.2d 135 (1970); Hampton v. 

Hampton, 29 N.C. App. 342, 224 5.208 107 

(1976). 
Findings of fact by the trial court in a pro- 

ceeding to determine the custody of a minor 

child ordinarily are conclusive when based on 

competent evidence. Griffin v. Griffin, 237 N.C. 

AQ4, 75 S.H.2d 133 (1953). 

In a hearing to determine the right to custody 

of the children of the marriage, the court’s 

findings of fact are conclusive if supported by 

competent evidence. Thomas v. Thomas, 259 

N.Ol461e 1307S. B 2d°S7 11365). 

And Are Binding on the Appellate 

Courts. — The trial judge’s findings of fact in 

custody orders are binding on the appellate 

courts if supported by competent evidence. 

Blackley v. Blackley, 285 N.C. 358, 204 S.E.2d 

678 (1974). 
And Will Not Be Disturbed Thereby. — 

The court’s findings of fact as to the care and 

custody of children will not be disturbed when 

supported by competent evidence, even though 

the evidence be conflicting. Crosby v. Crosby, 

72 NC. 285, 158 SiE2d. (7 (196 0 egies 

Stancil, 10 N/C. App. 545,179) sii Zueos = 

CUT AD: 
The normal rule in regard to the custody of 

children is that where there is competent ev1- 

dence to support a judge’s finding of fact, a 

judgment supported by such findings will not 

be disturbed on appeal; however, the facts 

found must be adequate for the appellate court 

to determine that the judgment is substanti- 

ated by competent evidence. Green v. Green, 54 

N.C. App. 571, 284 S.E.2d 171 (1981). 

Even When Evidence Is Conflicting. — 

The findings of the trial judge regarding cus- 

tody and support are conclusive when sup- 

ported by competent evidence, even when the 

evidence is conflicting, the standard for dis- 

turbing the trial judge’s decision on appeal 

being a clear showing of abuse of discretion. 

Dixon v. Dixon, 67 N.C. App. 122, 312 S.H.2d 

669 (1984). 
Conclusory Statements Held Inade- 

quate. — For a case setting forth a visitation 
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order and holding that order to be conclusive 
and not supported by adequate findings of fact, 
see Kerns v. Southern, 100 N.C. App. 664, 397 
S.E.2d 651 (1990). 
But an order may contain extensive 

findings and still be fatally defective when 
not supported by the evidence. Dixon vy. 
Dixon, 67 N.C. App. 122, 312 S.E.2d 669 (1984). 
Use of Fifth Amendment Privilege. — 

Father could not take advantage of the pre- 
sumption that it is in the best interest of the 
child to be in the custody of his natural parent 
by introducing evidence of his fitness and then 
invoking his Fifth Amendment privilege 
against self-incrimination when questioned 
about his illegal drug activity. Qurneh v. Colie, 
D22eNcCeAppi553, 471'S.H.20d:433,(1996): 
Where the father failed to make a showing of 

fitness and the court could not determine his 
fitness because of his assertion of the Fifth 
Amendment, the court acted properly in dis- 
missing his claim for custody. Qurneh v. Colie, 
122N:C) App. 553,471 S.E.2d 433 (1996). 

VUI. EFFECT OF VERDICTS, 
SEPARATION AGREEMENTS AND 

CONSENT JUDGMENTS. 

Verdict in Divorce Action Is Not Control- 
ling. — The verdict in a divorce action can be 
an important factor in the judge’s consideration 
of an award of custody, but it is not legally 
controlling. It is merely one of the circum- 
stances for him to consider, along with all other 
relevant factors. Stanback v. Stanback, 270 

N36 2497015 505..2d 221 (1967). 
Findings and Conclusions Not Required 

for Child Consent Judgments. — While G.S. 
1A-1, Rule 52 and this section mandate find- 
ings of fact and conclusions when a court adju- 
dicates child custody, child consent judgments 
need not contain such findings of fact and 
conclusions of law, and consenting parties 
waive their right to have the court adjudicate 
the merits of the case. Buckingham v. Bucking- 
Ham ePot NeG-App:. o2, 516 '5-H.2d 869; 1999 
N.C. App. LEXIS 657 (1999), cert. denied, 351 
N-CP 1007540) S:E.2d! 353 (1999). 
Nor Are Separation Agreements and 

Consent Judgments Based Thereon. — 
Valid separation agreements, including consent 
judgments based on such agreements with re- 
spect to marital rights, are not final and bind- 
ing as to the custody of minor children or as to 
the amount to be provided for the support and 
education of such minor children. Fuchs v. 
Fuchs, 260 N.C. 635, 133 S.E.2d 487 (1963); 
Hinkle v. Hinkle, 266 N.C. 189, 146 S.E.2d 73 
(1966). 

While the marital and property rights of the 
parties under the provisions of a valid separa- 
tion agreement cannot be ignored or set aside 
by the court without the consent of the parties, 
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such agreements are not final and binding as to 
the custody of minor children or as to the 
amount to be provided for the support and 
education of such minor children. Soper v. 
Soper, 29 N.C. App. 95, 223 S.E.2d 560 (1976). 
And Court Is Not Precluded Thereby 

from Acting Under This Section. — A deed 
of separation between husband and wife con- 
taining an agreement for the custody of their 
minor child does not preclude the court, upon 
granting a decree for absolute divorce in a suit 
brought subsequent to the deed of separation, 
from awarding the custody of the child in ac- 
cordance with this section. In re Albertson, 205 

NC RiaZ, Wi 2S beat L934), 
The fact that petitioner agreed when separa- 

tion took place between herself and her hus- 
band that the custody of their child should 
remain with the father was not binding on the 
court. Finley v. Sapp, 288 N.C. 114, 76 S.E.2d 
B00 (1953) 
As no agreement between spouses will 

deprive the court of its inherent and stat- 
utory authority to protect the interests and 
provide for the welfare of infants. The parties 
may bind themselves by separate agreement or 
by a consent judgment, but they cannot thus 
withdraw the children of the marriage from the 
protective custody of the court. State v. Duncan, 
Doe Oe tl 2S hed 82271942). Wuchs: v. 
Fuchs, 260 N.C. 635, 133 $.E.2d 487 (1963). 

Provisions in a deed of separation for support 
of the minor children of the marriage, entered 
as a consent judgment by the court, cannot 
deprive the court of its inherent and statutory 
authority to protect the interests and provide 
for the welfare of the infants; therefore, judg- 
ment increasing the allowance for the minor 
children upon findings of a change of circum- 
stances warranting such increase would be 
affirmed. Bishop v. Bishop, 245 N.C. 573, 96 
Sr 20 (Zo), 

The child is not a party to a separation 
agreement, and the parents cannot contract 
away the jurisdiction of the court, which is 
always alert in the discharge of its duty to- 
wards its wards, the children of the State 

whose personal property interests require pro- 
tection. State v. Duncan, 222 N.C. 11, 21 8.H.2d 

822 (1942). 
It is the court’s duty to award custody in 

accordance with the best interests of the child, 

and no agreement, consent or condition be- 
tween the parents can interfere with this duty 
or bind the court. Spence v. Durham, 283 N.C. 
671, 198 S.E.2d 537 (1973), cert. denied, 415 

WIS) 918,945) Ct 1417 39 dd" 473 
(1974). 
But provisions of a valid separation 

agreement, and a consent judgment based 
thereon, cannot be ignored or set aside by 
the court without the consent of the parties. 
Fuchs v. Fuchs, 260 N.C. 635, 133 S.E.2d 487 
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(1963); Hinkle v. Hinkle, 266 N.C. 189, 146 

Si. 2d 73 (1966): 

A valid separation agreement cannot be ig- 

nored or set aside by the court without the 

consent of the parties. Winborne v. Winborne, 

41 N.C. App. 756, 255 $.E.2d 640, cert. denied, 

298 N.C. 305, 259 S.E.2d 918 (1979). 

And Parties Are Bound Thereby Until 

Court Orders Otherwise. — Where judg- 

ment by confession purported to grant custody 

of child to one party, this judgment did not 

deprive the district court of jurisdiction to de- 

termine custody, but the parties, having agreed 

to it, were bound by its provisions until the 

court made some order for custody. Pierce v. 

Pierce, 58 N.C. App. 815, 295 S.E.2d 247 (1982). 

Presumption as to Amount Mutually 

Agreed upon in Separation Agreement. — 

Where parties to a separation agreement agree 

upon the amount of the support and mainte- 

nance of their minor children, there is a pre- 

sumption, in the absence of evidence to the 

contrary, that the amount mutually agreed 

upon is just and reasonable, and upon motion 

for an increase in such allowance, a court is not 

warranted in ordering an increase in the ab- 

sence of any evidence of a change of conditions. 

Soper v. Soper, 29 N.C. App. 95, 223 S.H.2d 560 

(Ley). 
There is a presumption, in the absence of 

evidence to the contrary, that the amount mu- 

tually agreed upon in a separation agreement 

is just and reasonable. Winborne v. Winborne, 
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41 N.C. App. 756, 255 8.H.2d 640, cert. denied, 

298 N.C. 305, 259 S.E.2d 918 (1979). 

Party to Separation Agreement Not Pre- 

cluded from Bringing Action. — When a 

case is properly before it, the court has the duty 

to award custody in accordance with the best 

interests of the child, and no agreement, con- 

sent or condition between the parents can in- 

terfere with this duty or bind the court. Thus, 

the existence of a valid separation agreement 

containing provisions relating to the custody 

and support of minor children does not prevent 

one of the parties to the agreement from insti- 

tuting an action for a judicial determination of 

those same matters. Winborne v. Winborne, 41 

N.C. App. 756, 255 S.E.2d 640, cert. denied, 298 

NC) 805.1259'5. Hi. 2009182979), 

Where judgment by confession placed 

custody issue before the court so that it 

retained jurisdiction to determine custody, it 

was error not to abate the subsequent action for 

custody. Pierce v. Pierce, 58 N.C. App. 815, 295 

S204 11982): 

Effect of Custody Award on Consent 

Judgment. — Where a consent judgment in an 

action for a divorce a mensa operated as a gift 

to the wife of an estate in the husband’s land, 

the fact that the court awarded custody of the 

children did not affect it. Morris v. Patterson, 

180 N.C. 484, 105 S.E. 25 (1920). 

Trial court did not abuse its discretion 

in awarding joint custody to both parties. 

Church v. Church, 119 N.C. App. 486, 458 

SH. 2d, 732.1995). 

§ 50-13.2A. Action for visitation of an adopted grandchild. 

A biological grandparent may institute an action or proceeding for visitation 

rights with a child adopted by a stepparent or a relative of the child where a 

substantial relationship exists between the grandparent and the child. Under 

no circumstances shall a biological grandparent of a child adopted by adoptive 

parents, neither of whom is related to the child and where parental rights of 

both biological parents have been terminated, be entitled to visitation rights. 

A court may award visitation rights if it determines that visitation is in the 

best interest of the child. An order awarding visitation rights shall contain 

findings of fact which support the determination by the judge of the best 

‘nterest of the child. Procedure, venue, and jurisdiction shall be as in an action 

for custody. (1985, c. 575, s. 2.) 

CASE NOTES 

There is a reasonable basis for the clas- 

sification elicited in this section, and there- 

fore, the classification does not violate the 

equal protection guarantees of either the State 
or federal Constitutions. Hedrick v. Hedrick, 90 

N.C. App. 151, 368 S.E.2d 14, cert. denied, 323 

NWICS173y37siosk 2a 10S. (19338) 

This section must be read in pari mate- 
ria with § 50-13.7(a), which therefore re- 

quires a showing of a substantial change of 

circumstances. Hedrick v. Hedrick, 90 N.C. 

App. 151, 368 8.E.2d 14, cert. denied, 323 N.C. 

L735378 SE 2dnl0S (1933)! 

Trial court did not err in allowing 

grandparents to intervene in adoption 

proceeding pursuant to this section with- 

out holding a preliminary evidentiary hearing 

to determine whether a substantial relation- 

ship existed between the movants and grand- 
children, where the trial judge addressed the 
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issue of whether the grandparents had a right 
to intervene based on the pleadings before it, 
and without the necessity of a preliminary 
hearing the trial court made a preliminary 
determination that the grandparents had a 
right to intervene. Hedrick v. Hedrick, 90 N.C. 
App. 151, 368 S.E.2d 14, cert. denied, 323 N.C. 
173, 373 S.E.2d 108 (1988). 
Grandparent Had No Right to Proceed. 

— There are four statutes in North Carolina 
which permit a grandparent to maintain an 
action for custody or visitation of a minor child, 
and although plaintiff, mother of the deceased 
father of the two minor children, did not specify 
under which statute she filed, it was clear that 

she had no right to proceed under G.S.G.S. 
50-13.1(a), 50-13.2(b1), this section, or 50- 

13.59). Shaut v. Cannon, 136 N.C. App. 834, 
526 §.E.2d 214, 2000 N.C. App. LEXIS 158 
(2000). 
Standing to Bring Action Based on Sub- 

stantial Relationship. — The grandmother 
had standing under this section to seek visita- 
tion rights with her grandchildren, where the 
children were adopted by their biological aunt 
and her husband, and the grandmother had a 
substantial relationship with the children, in 
that she had helped raise them from birth and 
they had lived with her for eight months prior 
to the adoption. Hill v. Newman, 131 N.C. App. 
195, 909 S.H.2d 226 (1998). 
Evidence held sufficient to support the 

trial court’s conclusion that grandparents had 
established a substantial relationship with 
their grandchildren. Hedrick v. Hedrick, 90 
N.C. App. 151, 368 S.E.2d 14, cert. denied, 323 
N.C. 17/3, 373 5.E.2d 108 (1988). 
Grandparents’ Rights When Family In- 

tact. — Under G.S. 50-13.1(a), 50-13.2(b1), 

50-13.2A, 50-13.59), a grandparent’s right to 
visitation arises either in the context of an 
ongoing custody proceeding or where the minor 
child is in the custody of a stepparent or a 
relative—the “intact family” rule; in a case that 
does not involve adoption by a stepparent or 
other relative, a grandparent must prove that 
the child’s family is not intact before the grand- 
parent can intervene to request visitation with 
his grandchild—G.S. 50-13.1(a), 50-13.2(b1), 
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50-13.2A, 50-13.5G) does not grant grandpar- 
ents the right to sue for visitation when no 
custody proceeding is ongoing and the minor 
children’s family is intact. Eakett v. Eakett, 157 
N.C. App. 550, 579 S.E.2d 486, 2003 N.C. App. 
LEXIS 729 (2003). 
Custody Must Be at Issue. — Sections 

50-13.2, 50-13.5, and this section must be read 
in conjunction with G.S. 50-13.1(a) so as to 
harmonize them and give effect to a consistent 
legislative policy. Under them, a grandparent’s 
right to visitation arises either in the context of 
an ongoing custody proceeding or where the 
minor child is in the custody of a stepparent or 
a relative. McIntyre v. McIntyre, 341 N.C. 629, 
461 S.E.2d 745 (1995). 
There existed substantial change of cir- 

cumstances when visitation rights of 
grandparents arbitrarily terminated by 
the natural mother when the grandparents had 
established a continuing substantial relation- 
ship with their grandchildren since the entry of 
earlier custody order, and based upon that, the 
court found sufficient facts to justify its conclu- 
sion that it was in the best interest of the 
grandchildren to maintain a continuing rela- 
tionship with the grandparents through the 
granting of visitation privileges. Hedrick v. 
Hedrick, 90 N.C. App. 151, 368 S.E.2d 14, cert. 
denied, 323 N.C. 173, 373 S.E.2d 108 (1988). 
Where adoption of two grandchildren 

by stepfather not finalized until one month 
after the entry of the judgment awarding 
grandparents visitation, whatever rights he 
was to gain in becoming an adoptive parent had 
not vested at the time of the hearing, and 
therefore the adjudication of the issues before 
the court did not require his presence in the 
suit. Hedrick v. Hedrick, 90 N.C. App. 151, 368 
Sa2a l4. cert. cenied, o2o.N.@. 173, ofo 
S.E.2d 108 (1988). 

Trial court’s findings of fact held to es- 
tablish fitness of the grandparents and that 
the welfare of the children would be subserved 
by granting them visitation. Hedrick vy. 
Hedrick, 90 N.C. App. 151, 368 S.E.2d 14, cert. 
denied, 323 N.C. 173, 373 S.E.2d 108 (1988). 

Cited in Ray v. Ray, 103 N.C. App. 790, 407 
S.E.2d 592 (1991); Fisher v. Fisher, 124 N.C. 

App. 442, 477 S.E.2d 251 (1996). 

§ 50-13.3. Enforcement of order for custody. 

(a) An order providing for the custody of a minor child is enforceable by 
proceedings for civil contempt, and its disobedience may be punished by 
proceedings for criminal contempt, as provided in Chapter 5A, Contempt, of 
the General Statutes. 

Notwithstanding the provisions of G.S. 1-294, an order pertaining to child 
custody which has been appealed to the appellate division is enforceable in the 
trial court by proceedings for civil contempt during the pendency of the appeal. 
Upon motion of an aggrieved party, the court of the appellate division in which 
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the appeal is pending may stay any order for civil contempt entered for child 

custody until the appeal is decided, if justice requires. 

(b) Any court of this State having jurisdiction to make an award of custody 

of a minor child in an action or proceeding therefor, shall have the power of 

injunction in such action or proceeding as provided in Article 37 of Chapter 1 

of the General Statutes and G.S. 1A-1, Rule 65. (1967, c. 1153, s. 2; 1969, c. 895, 

s. 16; 1977, c. 711, s. 26; 1983, c. 530, s. 2.) 

CASE NOTES 

Editor’s Note. — Some of the cases cited 

below were decided under subsection (a) of this 

section as it read prior to the 1977 amendment, 

which subsection formerly provided for punish- 

ment as for contempt of the “willful disobedi- 

ence” of custody orders. 

Jurisdiction. — Under North Carolina case 

law, matters of custody, which include visita- 

tion rights under this section, are pending until 

the death of one of the parties or until the child 

reaches the age of majority. The hands of the 

courts would be effectively tied if they had no 

jurisdiction to enforce the orders they enter. 

Beck v. Beck, 64 N.C. App. 89, 306 S.E.2d 580 

(1983). 
Only Willful Disobedience May Be Pun- 

ished. — A failure to obey an order of a court 

cannot be punished by contempt proceedings 

unless the disobedience is willful, which im- 

ports knowledge and a stubborn resistance. Cox 

v. Cox, 10 N.C. App. 476, 179 S.E.2d 194 (1971). 

Trial Court Must Find Defendant Pos- 

sessed Means to Comply. — In order to 

punish by contempt proceedings, the trial court 

must find as a fact that the defendant pos- 

sessed the means to comply with orders of the 

court during the period when he was in default. 

Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 194 

CURIAM 
One does not act willfully in failing to comply 

with a judgment if it has not been within his 

power to do so since the judgment was ren- 

dered. Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 

194 (1971). 
Finding as to Present Ability to Comply. 

— In a contempt proceeding for violation of a 

custody order, no specific finding was required 

of the trial court as to the defendant’s present 

ability to comply with the order, although there 

was in fact plenary evidence introduced to 

justify such a finding. Lee v. Lee, 37 N.C. App. 

371, 246 S.E.2d 49 (1978). 
Where the court enters judgment as for civil 

contempt, the court must not only find failure 

to comply with the order, but must also find 

that the defendant presently possesses the 

means to comply. Cox v. Cox, 10 N.C. App. 476, 

179 S.H.2d 194 (1971). 
Appealability of Contempt Order Where 

Punishment Is Withheld. — Plaintiff was 

entitled to appeal the order of the trial court 

finding that she was in contempt of child cus- 

tody orders, even though the trial court with- 

held punishment and only made the findings a 

part of the record, since to withhold punish- 

ment without further limitation is to retain the 

right to impose it in the future. Under such 

circumstances, the order holding the plaintiff in 

contempt affected a substantial right and was 

therefore appealable. Clark v. Clark, 294 N.C. 

554.243)9..2d 12901978). 

Review of Findings of Fact. — In proceed- 

ings for contempt, the facts found by the judge 

are not reviewable except for the purpose of 

passing upon their sufficiency to warrant the 

judgment. Cox v. Cox, 10 N.C. App. 476, 179 

S.F.2d 194 (1971). 

In contempt proceedings, the judge’s findings 

of fact are conclusive on appeal when supported 

by any competent evidence and are reviewable 

only for the purpose of passing on their suffi- 

ciency to warrant the judgment. Clark v. Clark, 

994 N.C. 554,.243 6. He2d, 129,(197 3), 

Review in contempt proceedings is lim- 

ited to whether there is competent evidence to 

support findings of fact and whether findings 

support conclusions of law. Walleshauser v. 

Walleshauser, 100 N.C. App. 594, 397 S.E.2d 

37990): 

In contempt proceedings, findings by the trial 

court with regard to whether a party willfully 

and without sufficient legal excuse or justifica- 

tion violated the terms of a custody order are 

conclusive on appeal when supported by com- 

petent evidence. Lee v. Lee, 37 N.C. App. 371, 

946 S.E.2d 49 (1978). 

Payment of Counsel Fees. — The court is 

vested with broad power when it is authorized 

to punish “as for contempt.” This power in- 

cludes the authority for a district court judge to 

require one whom he has found in willful con- 

tempt of court for failure to comply with a child 

support order entered pursuant to G.S. 50-13.1 

et seq., to pay reasonable counsel fees to oppos- 

ing counsel as a condition to being purged of 

contempt. Blair v. Blair, 8 N.C. App. 61, 173 

SHi2deoleaeroy 

Visitation and child support rights are 

independent rights accruing primarily to the 

benefit of the minor child and one is not, and 

may not be made, contingent upon the other. 

Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 

342 (1986). 
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Receipt of Support May Not Be Condi- 
tioned on Visitation. — A trial judge does not 
have authority to condition a minor child’s 
receipt of support paid by the noncustodial 
parent on compliance with court-ordered visi- 
tation allowed the noncustodial parent by or- 
dering that child support paid by defendant be 
placed in escrow if minor child fails or refuses 
to abide by the visitation privileges allowed 
defendant. Appert v. Appert, 80 N.C. App. 27, 
341 S.H.2d 342 (1986). 
Enforcement of Visitation Orders. — 

Trial judges in this State have authority to 
enforce orders providing for visitation by the 
methods set forth in this section, that is, by 

contempt proceedings and by injunction. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). 
No Authority to Modify Father’s Visita- 

tion Rights. — The trial court was without 
authority to transform a show cause hearing on 
the matter of a wife’s alleged contempt in 
failing to comply with a custody order, on its 
own motion and without notice to the wife, into 
a hearing on the issue of modification of the 
father’s visitation rights as set forth in prior 
orders. Lee v. Lee, 37 N.C. App. 371, 246 S.E.2d 
49 (1978). 
Finding of Contempt Supported by 

Competent Evidence. — Where competent 
evidence supported trial court’s findings of de- 
fendant’s failure to comply with previous visi- 
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tation order and of his present ability to comply 
with the order, these findings were conclusive 
on appeal and also supported conclusion of law 
that defendant was in contempt of visitation 
order. Walleshauser v. Walleshauser, 100 N.C. 
App: 594, 397 S-E.2d 371 (1990). 

Violation of Order Pending Appeal. — 
While an appeal from an order providing for the 
custody of a minor child removes the cause from 
the trial court to the appellate court, and while 
pending the appeal the trial court is without 
jurisdiction to punish for contempt, the taking 
of an appeal does not authorize a violation of 
the custody order. If the custody order is upheld 
by the appellate court, the violation may be 
inquired into when the cause is remanded to 
the trial court. Sturdivant v. Sturdivant, 31 

N.C. App. 341, 229 S.E.2d 318 (1976). 
Applied in Morris v. Morris, 42 N.C. App. 

222, 206 99. Ue2de302 (1979). Plott.y. Plott,.65 
N.C. App. 657, 310 S.E.2d 51 (1983); Ruth v. 
Ruth, 158 N.C. App. 123, 579 S.E.2d 909, 2003 
N.C. App. LEXIS 948 (2003). 

Cited in Boston v. Freeman, 6 N.C. App. 736, 
171 S.E.2d 206 (1969); Johnson v. Johnson, 14 
N.C. App. 378, 188 S.E.2d 711 (1972); Mather v. 
Mather, 70 N.C. App. 106, 318 S.E.2d 548 
(1984); McLemore v. McLemore, 89 N.C. App. 
451, 366 S.E.2d 495 (1988); Rosero v. Blake, 150 
N.C. App. 250, 563 S.E.2d 248, 2002 N.C. App. 
LEXIS 509 (2002), cert. granted, 356 N.C. 166, 
568 S.E.2d 610 (2002). 

§ 50-13.4. Action for support of minor child. 

(a) Any parent, or any person, agency, organization or institution having 
custody of a minor child, or bringing an action or proceeding for the custody of 
such child, or a minor child by his guardian may institute an action for the 
support of such child as hereinafter provided. 

(b) In the absence of pleading and proof that the circumstances otherwise 
warrant, the father and mother shall be primarily liable for the support of a 
minor child. In the absence of pleading and proof that the circumstances 
otherwise warrant, parents of a minor, unemancipated child who is the 
custodial or noncustodial parent of a child shall share this primary liability for 
their grandchild’s support with the minor parent, the court determining the 
proper share, until the minor parent reaches the age of 18 or becomes 
emancipated. If both the parents of the child requiring support were uneman- 
cipated minors at the time of the child’s conception, the parents of both minor 
parents share primary liability for their grandchild’s support until both minor 
parents reach the age of 18 or become emancipated. If only one parent of the 
child requiring support was an unemancipated minor at the time of the child’s 
conception, the parents of both parents are liable for any arrearages in child 
support owed by the adult or emancipated parent until the other parent 
reaches the age of 18 or becomes emancipated. In the absence of pleading and 
proof that the circumstances otherwise warrant, any other person, agency, 
organization or institution standing in loco parentis shall be secondarily hable 
for such support. Such other circumstances may include, but shall not be 
limited to, the relative ability of all the above-mentioned parties to provide 
support or the inability of one or more of them to provide support, and the 
needs and estate of the child. The judge may enter an order requiring any one 
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or more of the above-mentioned parties to provide for the support of the child 

as may be appropriate in the particular case, and if appropriate the court may 

authorize the application of any separate estate of the child to his support. 

However, the judge may not order support to be paid by a person who is not the 

child’s parent or an agency, organization or institution standing in loco 

parentis absent evidence and a finding that such person, agency, organization 

or institution has voluntarily assumed the obligation of support in writing. The 

preceding sentence shall not be construed to prevent any court from ordering 

the support of a child by an agency of the State or county which agency may be 

responsible under law for such support. 

The judge may order responsible parents in a IV-D establishment case to 

perform a job search, if the responsible parent is not incapacitated. This 

includes IV-D cases in which the responsible parent is a noncustodial mother 

or a noncustodial father whose affidavit of parentage has been filed with the 

court or when paternity is not at issue for the child. The court may further 

order the responsible parent to participate in work activities, as defined in 42 

U.S.C. § 607, as the court deems appropriate. 

(c) Payments ordered for the support of a minor child shall be in such 

amount as to meet the reasonable needs of the child for health, education, and 

maintenance, having due regard to the estates, earnings, conditions, accus- 

tomed standard of living of the child and the parties, the child care and 

homemaker contributions of each party, and other facts of the particular case. 

Payments ordered for the support of a minor child shall be on a monthly basis, 

due and payable on the first day of each month. The requirement that orders 

be established on a monthly basis does not affect the availability of garnish- 

ment of disposable earnings based on an obligor’s pay period. 

The court shall determine the amount of child support payments by applying 

the presumptive guidelines established pursuant to subsection (cl) of this 

section. However, upon request of any party, the Court shall hear evidence, and 

from the evidence, find the facts relating to the reasonable needs of the child 

for support and the relative ability of each parent to provide support. If, after 

considering the evidence, the Court finds by the greater weight of the evidence 

that the application of the guidelines would not meet or would exceed the 

reasonable needs of the child considering the relative ability of each parent to 

provide support or would be otherwise unjust or inappropriate the Court may 

vary from the guidelines. If the court orders an amount other than the amount 

determined by application of the presumptive guidelines, the court shall make 

findings of fact as to the criteria that justify varying from the guidelines and 

the basis for the amount ordered. 
Payments ordered for the support of a child shall terminate when the child 

reaches the age of 18 except: 
(1) If the child is otherwise emancipated, payments shall terminate at 

that time; 
(2) If the child is still in primary or secondary school when the child 

reaches age 18, support payments shall continue until the child 

graduates, otherwise ceases to attend school on a regular basis, fails 

to make satisfactory academic progress towards graduation, or 

reaches age 20, whichever comes first, unless the court in its discre- 

tion orders that payments cease at age 18 or prior to high school 

graduation. 
In the case of graduation, or attaining age 20, payments shall terminate 

without order by the court, subject to the right of the party receiving support 

to show, upon motion and with notice to the opposing party, that the child has 

not graduated or attained the age of 20. 
If an arrearage for child support or fees due exists at the time that a child 

support obligation terminates, payments shall continue in the same total 
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amount that was due under the terms of the previous court order or income 
withholding in effect at the time of the support obligation. The total amount of 
these payments is to be applied to the arrearage until all arrearages and fees 
are satisfied or until further order of the court. 

(cl) Effective July 1, 1990, the Conference of Chief District Judges shall 
prescribe uniform statewide presumptive guidelines for the computation of 
child support obligations of each parent as provided in Chapter 50 or elsewhere 
in the General Statutes and shall develop criteria for determining when, in a 
particular case, application of the guidelines would be unjust or inappropriate. 
Prior to May 1, 1990 these guidelines and criteria shall be reported to the 
General Assembly by the Administrative Office of the Courts by delivering 
copies to the President Pro Tempore of the Senate and the Speaker of the 
House of Representatives. The purpose of the guidelines and criteria shall be 
to ensure that payments ordered for the support of a minor child are in such 
amount as to meet the reasonable needs of the child for health, education, and 
maintenance, having due regard to the estates, earnings, conditions, accus- 
tomed standard of living of the child and the parties, the child care and 
homemaker contributions of each party, and other facts of the particular case. 
The guidelines shall include a procedure for setting child support, if any, in a 
joint or shared custody arrangement which shall reflect the other statutory 
requirements herein. 

Periodically, but at least once every four years, the Conference of Chief 
District Judges shall review the guidelines to determine whether their 
application results in appropriate child support award amounts. The Confer- 
ence may modify the guidelines accordingly. The Conference shall give the 
Department of Health and Human Services, the Administrative Office of the 
Courts, and the general public an opportunity to provide the Conference with 
information relevant to the development and review of the guidelines. Any 
modifications of the guidelines or criteria shall be reported to the General 
Assembly by the Administrative Office of the Courts before they become 
effective by delivering copies to the President Pro Tempore of the Senate and 
the Speaker of the House of Representatives. The guidelines, when adopted or 
modified, shall be provided to the Department of Health and Human Services 
and the Administrative Office of the Courts, which shall disseminate them to 
the public through local IV-D offices, clerks of court, and the media. 

Until July 1, 1990, the advisory guidelines adopted by the Conference of 
Chief District Judges pursuant to this subsection as formerly written shall 
operate as presumptive guidelines and the factors adopted by the Conference 
of Chief District Judges pursuant to this subsection as formerly written shall 
constitute criteria for varying from the amount of support determined by the 
cuidelines. 

(d) In non-IV-D cases, payments for the support of a minor child shall be 
ordered to be paid to the person having custody of the child or any other proper 
person, agency, organization or institution, or to the State Child Support 
Collection and Disbursement Unit, for the benefit of the child. In IV-D cases, 
payments for the support of a minor child shall be ordered to be paid to the 
State Child Support Collection and Disbursement Unit for the benefit of the 
child. 

(d1) For child support orders initially entered on or after January 1, 1994, 
the immediate income withholding provisions of G.S. 110-136.5(c1) shall apply. 

(e) Payment for the support of a minor child shall be paid by lump sum 
payment, periodic payments, or by transfer of title or possession of personal 
property of any interest therein, or a security interest in or possession of real 
property, as the court may order. The court may order the transfer of title to 
real property solely owned by the obligor in payment of arrearages of child 
support so long as the net value of the interest in the property being 
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transferred does not exceed the amount of the arrearage being satisfied. In 

every case in which payment for the support of a minor child is ordered and 

alimony or postseparation support is also ordered, the order shall separately 

state and identify each allowance. 

(e1) In IV-D cases, the order for child support shall provide that the clerk 

shall transfer the case to another jurisdiction in this State if the IV-D agency 

requests the transfer on the basis that the obligor, the custodian of the child, 

and the child do not reside in the jurisdiction in which the order was issued. 

The IV-D agency shall provide notice of the transfer to the obligor by delivery 

of written notice in accordance with the notice requirements of Chapter 1A-1, 

Rule 5(b) of the Rules of Civil Procedure. The clerk shall transfer the case to 

the jurisdiction requested by the IV-D agency, which shall be a jurisdiction in 

which the obligor, the custodian of the child, or the child resides. Nothing in 

this subsection shall be construed to prevent a party from contesting the 

transfer. 
(f) Remedies for enforcement of support of minor children shall be available 

as herein provided. 
(1) The court may require the person ordered to make payments for the 

support of a minor child to secure the same by means of a bond, 

mortgage or deed of trust, or any other means ordinarily used to 

secure an obligation to pay money or transfer property, or by requiring 

the execution of an assignment of wages, salary or other income due 

or to become due. 
(2) If the court requires the transfer of real or personal property or an 

interest therein as provided in subsection (e) as a part of an order for 

payment of support for a minor child, or for the securing thereof, the 

court may also enter an order which shall transfer title as provided in 

GS) 1A-1) Rule’ 70tand(GiSi 1-228. 

(3) The remedy of arrest and bail, as provided in Article 34 of Chapter 1 

of the General Statutes, shall be available in actions for child-support 

payments as in other cases. 
(4) The remedies of attachment and garnishment, as provided in Article 

35 of Chapter 1 of the General Statutes, shall be available in an action 

for child-support payments as in other cases, and for such purposes 

the child or person bringing an action for child support shall be 

deemed a creditor of the defendant. Additionally, in accordance with 

the provisions of G.S. 110-136, a continuing wage garnishment 

proceeding for wages due or to become due may be instituted by 

motion in the original child support proceeding or by independent 

action through the filing of a petition. 

(5) The remedy of injunction, as provided in Article 37 of Chapter 1 of the 

General Statutes and G.S. 1A-1, Rule 65, shall be available in actions 

for child support as in other cases. 

(6) Receivers, as provided in Article 38 of Chapter 1 of the General 

Statutes, may be appointed in action for child support as in other 

cases. 
(7) A minor child or other person for whose benefit an order for the 

payment of child support has been entered shall be a creditor within 

the meaning of Article 3A of Chapter 39 of the General Statutes 

pertaining to fraudulent conveyances. 

(8) Except as provided in Article 15 of Chapter 44 of the General Statutes, 

a judgment for child support shall not be a lien against real property 

unless the judgment expressly so provides, sets out the amount of the 

lien in a sum certain, and adequately describes the real property 

affected; but past due periodic payments may by motion in the cause 

or by a separate action be reduced to judgment which shall be a lien 

as other judgments and may include provisions for periodic payments. 
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(9) An order for the periodic payments of child support or a child support 
judgment that provides for periodic payments is enforceable by 
proceedings for civil contempt, and disobedience may be punished by 
proceedings for criminal contempt, as provided in Chapter 5A of the 
General Statutes. 
Notwithstanding the provisions of G.S. 1-294, an order for the 

payment of child support which has been appealed to the appellate 
division is enforceable in the trial court by proceedings for civil 
contempt during the pendency of the appeal. Upon motion of an 
agerieved party, the court of the appellate division in which the appeal 
is pending may stay any order for civil contempt entered for child 
support until the appeal is decided, if justice requires. 

(10) The remedies provided by Chapter 1 of the General Statutes, Article 
28, Execution; Article 29B, Execution Sales; and Article 31, Supple- 
mental Proceedings, shall be available for the enforcement of judg- 
ments for child support as in other cases, but amounts so payable 
shall not constitute a debt as to which property is exempt from 
execution as provided in Article 16 of Chapter 1C of the General 
Statutes. 

(11) The specific enumeration of remedies in this section shall not 
constitute a bar to remedies otherwise available. 

(g) An individual who brings an action or motion in the cause for the support 
of a minor child, and the individual who defends the action, shall provide to the 
clerk of the court in which the action is brought or the order is issued, the 
individual’s social security number. The child support order shall contain the 
social security number of the parties as evidenced in the support proceeding. 

(h) Child support orders initially entered or modified on and after October 1, 
1998, shall contain the name of each of the parties, the date of birth of each 
party, the social security number of each party, and the court docket number. 
The Administrative Office of the Courts shall transmit to the Department of 
Health and Human Services, Child Support Enforcement Program, on a timely 
basis, the information required to be included on orders under this subsection. 
oe memtia tee oOUsG, OOO. |i 1975, C.O14. 19/d.1C./ 11s. 26: 1979.6. 
Ome clleGe4s (O.CrOllossSlad) 19Sa4G.04; Cand, Gul wlOG0.C,Oouas. 
ILS b.neg..>ess:, 1986),.c..1016; 1989, c. 529,.ss.. 1, 2;.1989 (Reg. Sess., 
TODO nOmbOG (ps2 1993. Ga835 nsec. 5176505; 1995ec53819)s.936,518),s:. 1; 
1997-43355) 2a), 2.2, 4.4, 7.1; 1997-448,'ss. 11A.118(a), 11A.122; 1998-17, s. 
1;:1998-176, s. 1; 1999-293, ss. 3, 4; 1999-456, s. 13; 2001-237, s. 1; 2003-288, 
Sele) 

Local Modification. — Person: 1967, c. 848, 

S.2. 

Cross References. — As to actions for cus- 
tody and support, see also G.S. 50-13.5 and 
notes thereunder. As to the maintenance of 
certain actions as independent actions, see G.S. 
50-19. For the North Carolina Child Support 
Guidelines, effective August 1, 1991, see the 

Annotated Rules of North Carolina. As to hens 
on real and personal property of persons owing 
past due child support, see G.S. 44-86. As to 
discharge of liens on property of persons owing 
past due child support, see G.S. 44-87. As to 
legislation deleting the June 30, 1998 expira- 
tion date for all enactments and amendments 
by Session Laws 1997-443, see the editor’s note 
under G.S. 44-86. 

Editor’s Note. — Session Laws 1995, c. 319, 

which amended this section, in s. 12 provides 

that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 

cause seeking to modify orders or judgments in 

effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 

“Action for support of minor child. 
(a) Any parent, or any person, agency, orga- 

nization or institution having custody of a mi- 

nor child, or bringing an action or proceeding 

for the custody of such child, or a minor child by 
his guardian may institute an action for the 
support of such child as hereinafter provided. 

(b) In the absence of pleading and proof that 
the circumstances otherwise warrant, the fa- 

ther and mother shall be primarily liable for 
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the support of a minor child, and any other 

person, agency, organization or institution 

standing in loco parentis shall be secondarily 

liable for such support. Such other circum- 

stances may include, but shall not be limited to, 

the relative ability of all the above-mentioned 

parties to provide support or the inability of one 

or more of them to provide support, and the 

needs and estate of the child. The judge may 

enter an order requiring any one or more of the 

above-mentioned parties to provide for the sup- 

port of the child as may be appropriate in the 

particular case, and if appropriate the court 

may authorize the application of any separate 

estate of the child to his support. However, the 

judge may not order support to be paid by a 

person who is not the child’s parent or an 

agency, organization or institution standing in 

loco parentis absent evidence and a finding that 

such person, agency, organization or institution 

has voluntarily assumed the obligation of sup- 

port in writing. The preceding sentence shall 

not be construed to prevent any court from 

ordering the support of a child by an agency of 

the State or county which agency may be re- 

sponsible under law for such support. 

(c) Payments ordered for the support of a 

minor child shall be in such amount as to meet 

the reasonable needs of the child for health, 

education, and maintenance, having due re- 

gard to the estates, earnings, conditions, accus- 

tomed standard of living of the child and the 

parties, the child care and homemaker contri- 

butions of each party, and other facts of the 

particular case. 
The court shall determine the amount of 

child support payments by applying the pre- 

sumptive guidelines established pursuant to 

subsection (c1). However, upon request of any 

party, the Court shall hear evidence, and from 

the evidence, find the facts relating to the 

reasonable needs of the child for support and 

the relative ability of each parent to provide 

support. If, after considering the evidence, the 

Court finds by the greater weight of the evi- 

dence that the application of the guidelines 

would not meet or would exceed the reasonable 

needs of the child considering the relative abil- 

ity of each parent to provide support or would 

be otherwise unjust or inappropriate the Court 

may vary from the guidelines. Hf the court 

orders an amount other than the amount deter- 

mined by application of the presumptive guide- 

lines, the court shall make findings of fact as to 

the criteria that justify varying from the guide- 

lines and the basis for the amount ordered. 

Payments ordered for the support of a child 

shall terminate when the child reaches the age 

of 18 except: 

(1) If the child is otherwise emancipated, 

payments shall terminate at that time; 

(2) Ifthe child is still in primary or second- 

ary school when the child reaches age 
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18, support payments shall continue 

until the child graduates, otherwise 

ceases to attend school on a regular 

basis, fails to make satisfactory aca- 

demic progress towards graduation, or 

reaches age 20, whichever comes first, 

unless the court in its discretion orders 

that payments cease at age 18 or prior 

to high school graduation. 

In the case of graduation, or attaining age 20, 

payments shall terminate without order by the 

court, subject to the right of the party receiving 

support to show, upon motion and with notice to 

the opposing party, that the child has not grad- 

uated or attained the age of 20. 

(cl) Effective July 1, 1990, the Conference of 

Chief District Judges shall prescribe uniform 

statewide presumptive guidelines for the com- 

putation of child support obligations of each 

parent as provided in Chapter 50 or elsewhere 

in the General Statutes and shall develop cri- 

teria for determining when, in a particular 

case, application of the guidelines would be 

unjust or inappropriate. Prior to May 1, 1990 

these guidelines and criteria shall be reported 

to the General Assembly by the Administrative 

Office of the Courts by delivering copies to the 

President Pro Tempore of the Senate and the 

Speaker of the House of Representatives. The 

purpose of the guidelines and criteria shall be 

to ensure that payments ordered for the sup- 

port of a minor child are in such amount as to 

meet the reasonable needs of the child for 

health, education, and maintenance, having 

due regard to the estates, earnings, conditions, 

accustomed standard of living of the child and 

the parties, the child care and homemaker 

contributions of each party, and other facts of 

the particular case. The guidelines shall in- 

clude a procedure for setting child support, if 

any, in a joint or shared custody arrangement 

which shall reflect the other statutory require- 

ments herein. 

Periodically, but at least once every four 

years, the Conference of Chief District Judges 

shall review the guidelines to determine 

whether their application results in appropri- 

ate child support award amounts. The Confer- 

ence may modify the guidelines accordingly. 

The Conference shall give the Department of 

Human Resources, the Administrative Office of 

the Courts, and the general public an opportu- 

nity to provide the Conference with information 

relevant to the development and review of the 

guidelines. Any modifications of the guidelines 

or criteria shall be reported to the General 

Assembly by the Administrative Office of the 

Courts before they become effective by deliver- 

ing copies to the President Pro Tempore of the 

Senate and the Speaker of the House of Repre- 

sentatives. The guidelines, when adopted or 

modified, shall be provided to the Department 

of Human Resources and the Administrative 
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Office of the Courts, which shall disseminate 

them to the public through local IV-D offices, 
clerks of court, and the media. 

Until July 1, 1990, the advisory guidelines 
adopted by the Conference of Chief District 
Judges pursuant to this subsection as formerly 
written shall operate as presumptive guide- 
lines and the factors adopted by the Conference 
of Chief District Judges pursuant to this sub- 
section as formerly written shall constitute 
criteria for varying from the amount of support 
determined by the guidelines. 

(d) Payments for the support of a minor child 
shall be ordered to be paid to the person having 
custody of the child or any other proper person, 
agency, organization or institution, or to the 
court, for the benefit of such child. 

(d1) For child support orders initially en- 
tered on or after January 1, 1994, the immedi- 

ate income withholding provisions of G.S. 110- 
136.5(c1) shall apply. 

(e) Payment for the support of a minor child 
shall be paid by lump sum payment, periodic 
payments, or by transfer of title or possession of 
personal property of any interest therein, or a 
security interest in or possession of real prop- 
erty, as the court may order. In every case in 
which payment for the support of a minor child 
is ordered and alimony or alimony pendente 
lite is also ordered, the order shall separately 
state and identify each allowance. 

(f) Remedies for enforcement of support of 
minor children shall be available as herein 
provided. 

(1) The court may require the person or- 
dered to make payments for the sup- 
port of a minor child to secure the 
same by means of a bond, mortgage or 
deed of trust, or any other means ordi- 
narily used to secure an obligation to 
pay money or transfer property, or by 
requiring the execution of an assign- 
ment of wages, salary or other income 
due or to become due. 

(2) Ifthe court requires the transfer of real 
or personal property or an interest 

therein as provided in subsection (e) as 
a part of an order for payment of 
support for a minor child, or for the 
securing thereof, the court may also 
enter an order which shall transfer 
title as provided in G.S. 1A-1, Rule 70 
and G.S. 1-228. 

(3) The remedy of arrest and bail, as pro- 
vided in Article 34 of Chapter 1 of the 
General Statutes, shall be available in 
actions for child-support payments as 
in other cases. 

(4) The remedies of attachment and gar- 
nishment, as provided in Article 35 of 
Chapter 1 of the General Statutes, 
shall be available in an action for 
child-support payments as in other 

DBS) 

cases, and for such purposes the child 
or person bringing an action for child 

support shall be deemed a creditor of 
the defendant. Additionally, in accor- 
dance with the provisions of G.S. 110- 
136, a continuing wage garnishment 
proceeding for wages due or to become 
due may be instituted by motion in the 
original child support proceeding or by 
independent action through the filing 
of a petition. 

(5) The remedy of injunction, as provided 
in Article 37 of Chapter 1 of the Gen- 
eral Statutes and G.S. 1A-1, Rule 65, 

shall be available in actions for child 
support as in other cases. 

(6) Receivers, as provided in Article 38 of 
Chapter 1 of the General Statutes, 
may be appointed in action for child 
support as in other cases. 

(7) Aminor child or other person for whose 
benefit an order for the payment of 
child support has been entered shall 
be a creditor within the meaning of 
Article 3 of Chapter 39 of the General 
Statutes pertaining to fraudulent con- 
veyances. 

(8) Ajudgment for child support shall not 
be a lien against real property unless 
the judgment expressly so provides, 
sets out the amount of the lien in a 
sum certain, and adequately describes 
the real property affected; but past due 
periodic payments may by motion in 
the cause or by a separate action be 
reduced to judgment which shall be a 
hen as other judgments. 

(9) An order for the periodic payments of 
child support is enforceable by pro- 
ceedings for civil contempt, and its 
disobedience may be punished by pro- 
ceedings for criminal contempt, as pro- 
vided in Chapter 5A of the General 
Statutes. 

Notwithstanding the provisions of 
G.S. 1-294, an order for the payment of 
child support which has been appealed 
to the appellate division is enforceable 
in the trial court by proceedings for 
civil contempt during the pendency of 
the appeal. Upon motion of an ag- 
grieved party, the court of the appel- 
late division in which the appeal is 
pending may stay any order for civil 
contempt entered for child support un- 
til the appeal is decided, if justice 
requires. 

(10) The remedies provided by Chapter 1 
of the General Statutes, Article 28, 

Execution; Article 29B, Execution 

Sales; and Article 31, Supplemental 
Proceedings, shall be available for the 
enforcement of judgments for child 
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support as in other cases, but amounts 
so payable shall not constitute a debt 
as to which property is exempt from 

execution as provided in Article 16 of 

Chapter 1C of the General Statutes. 
(11) The specific enumeration of remedies 

in this section shall not constitute a 
bar to remedies otherwise available.” 

Legal Periodicals. — For survey of 1972 

case law on child support and pre-Chapter 48A 

consent judgments, see 51 N.C.L. Rev. 1091 

(S73), 
For survey of 1976 case law on domestic 

relations, see 55 N.C.L. Rev. 1018 (1977). 

For note on the remedy of garnishment in 

child support, see 56 N.C.L. Rev. 169 (1978). 

For survey of 1977 law on domestic relations, 

see 56 N.C.L. Rev. 1045 (1978). 

For survey of 1981 family law, see 60 N.C.L. 

Rev. 1379 (1982). 
For comment discussing the status of the 

presumption of purchase money resulting trust 

for wives in light of Mims v. Mims, 305 N.C. 41, 

286 S.E.2d 779 (1982), see 61 N.C.L. Rev. 576 

(1983). 
For note, “Plott v. Plott: Use of a Formula to 

Determine Parental Child Support Obligations 

— A Continuation of Inconsistent and Inequi- 

table Decisions?,” see 64 N.C.L. Rev. 1378 

(1986). 
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For note on child support provisions as a 

limit on the doctrine of necessaries, in light of 

Alamance County Hosp. v. Neighbors, 315 N.C. 

362, 338 S.E.2d 87 (1986), see 65 N.C.L. Rev. 

1308 (1987). 

For note, “Legislating Responsibility: North 

Carolina’s New Child Support Enforcement 

Acts,” see 65 N.C.L. Rev. 1354 (1987). 

For article, “Using Hindsight to Change 

Child Support Obligations: A Survey of Retro- 

active Modification and Reimbursement of 

Child Support in North Carolina,” see 10 

Campbell L. Rev. 111 (1987). 

For article, “Equating a Stepparent’s Rights 

and Liabilities Vis-A-Vis Custody, Visitation 

and Support upon Dissolution of the Marriage 

with Those of the Natural Parent — An Equi- 

table Solution to a Growing Dilemma?,” see 17 

NLC. Cents U.) (1988), 

For comment, “The Seventeen Percent Solu- 

tion: Formula Guidelines for Determining 

Child Support Awards Arrive in North Caro- 

lina,” see 18 N.C. Cent. L.J. 209 (1989). 

For note, “Hendricks v. Sanks: One Small 

Step for the Continued Parental Support of 

Disabled Children Beyond the Age of Majority 

in North Carolina,” see 80 N.C.L. Rev. 2094 

(2002). 

CASE NOTES 

I. In General. 

II. Institution of Action. 

Ill. Liability for Support. 
IV. Amount of Support. 

A. In General. 

B. Effect of Separation Agreements, Consent Judgments and Arbitration Awards. 

V. Termination of Obligation. 
A. In General. 

B. Effect of Separation Agreement, Consent Judgment, etc. 

VI. Separate Identification of Allowances. 
VII. Findings and Conclusions. 

VIII. Appellate Review. 

IX. Remedies. 
. In General. 
. Security. 
. Award of Property. 
. Attachment and Garnishment. 
. Recovery of Past Due Payments. 

AywAvuaney . Contempt. 

I. IN GENERAL. 

Editor’s Note. — A number of the cases cited 
below were decided under former G.S. 50-13, 
which dealt with custody and maintenance of 
children in actions for divorce, and former G.S. 
50-16, which dealt with actions for alimony 
without divorce. 

State Policy. — It is the policy of this State 

' Retroactive Support and Reimbursement. 

that both parents have a duty to support their 
minor children. Nisbet v. Nisbet, 102 N.C. App. 
232, 402 S.B.2d 151, cert. denied, 329 N.C. 499, 

AQT S.1H.2d.038 (1991): 
Public Policy. — The public policy of this 

state encourages settlement agreements and 
supports the inclusion of a provision for the 
recovery of attorney’s fees in settlement agree- 
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ments. Bromhal v. Stott, 341 N.C. 702, 462 
S.E.2d 219 (1995). 
History of Section. — For discussion of the 

history of this section, see Browne v. Browne, 
101 N.C. App. 617, 400 S.E.2d 736 (1991). 
Provisions in Chapter 110 Prevail over 

This Chapter. — The legislature did not in- 
tend for this chapter to control all actions for 
child support. Reading this chapter together 
with Chapter 110, the more specific provisions 
of Chapter 110 dealing with the procedure for 
determining and enforcing support obligations 
of a father who voluntarily acknowledges pater- 
nity prevails over any conflicting procedure in 
this chapter for determining and enforcing cus- 
tody and support of minor children. Wake 
County ex rel. Horton v. Ryles, 112 N.C. App. 
754, 437 S.E.2d 404 (1993). 
Subsection (a) does not specify that it 

requires judicial determination of cus- 
tody before its provision can be utilized by 
a person or agency bringing an action for sup- 
port. Craig v. Kelley, 89 N.C. App. 458, 366 
S.E.2d 249 (1988). 
Visitation and child support rights are 

independent rights accruing primarily to the 
benefit of the minor child and one is not, and 

may not be made, contingent upon the other. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). 
Support Exemption. — Section 105-149 

has been repealed in apparent effort by General 
Assembly to bring North Carolina’s personal 
income tax laws into conformity with the 1984 
revisions of federal tax statutes. Under federal 
law, custodial parent, not parent paying pri- 
mary support, is entitled to claim support ex- 
emption for child under circumstances such as 
are present here. However, federal law also 
provides that custodial parent may waive right 
to claim exemption. Cohen v. Cohen, 100 N.C. 
App. 334, 396 S.E.2d 344 (1990). 

Trial court may order custodial parent to 
waive right to claim federal and state tax 
exemptions. Cohen v. Cohen, 100 N.C. App. 
334, 396 S.E.2d 344 (1990). 

Court order assigning federal and state tax 
dependency exemptions to payor of child sup- 
port for all income tax purposes was valid. 
Cohen v. Cohen, 100 N.C. App. 334, 396 8.K.2d 
344 (1990). 
Mentally Retarded Children. — North 

Carolina trial court properly exercised jurisdic- 
tion over a father’s action seeking modification 
of a New Jersey trial court’s order requiring the 
father to pay child support for a mentally 
retarded child who was born in 1964, after the 
child and her mother moved to North Carolina 
and the father moved to Maryland, and the 
trial court’s judgment that the father’s request 
for an order terminating his obligation to pay 
child support had to be granted, pursuant to 
G.S. 50-13.4(c), was affirmed on appeal. Lom- 
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bardi v. Lombardi, 157 N.C. App. 540, 579 
S.E.2d 419, 2003 N.C. App. LEXIS 740 (2003). 
The Child Support Guidelines should 

not be used to determine the support ob- 
ligation of a stepparent, secondarily liable 
for a child’s needs. Duffey v. Duffey, 113 N.C. 
App. 382, 438 S.E.2d 445 (1994). 
Support and Counsel Fees Pendente 

Lite on Husband’s Denial of Paternity. — 
Where, upon wife’s motion in the cause to 
require defendant to provide support for the 
minor child of the marriage, made after decree 
of absolute divorce, husband filed an affidavit 
denying paternity, and at his instance the issue 
was transferred to the civil issue docket, the 
trial court had the discretionary power to order 
defendant to provide for support of the child 
and counsel fees pendente lite. Winfield v. Win- 
field, 228 N.C. 256, 45 S.E.2d 259 (1947). 
The requirement that a voluntary as- 

sumption of support be reduced to writ- 
ing, imposed on those who are secondarily 
hable under subsection (b) of this section, does 
not apply to parents of unemancipated minors 

who have had a child, for they are primarily 
liable for support of the infant. Whitman v. 
Kiger, 139 N.C. App. 44, 533 S.E.2d 807, 2000 
N.C. App. LEXIS 816 (2000), aff'd, 353 N.C. 
360, 543 S.H.2d 476 (2001). 
Applied in Kearns v. Kearns, 6 N.C. App. 

319, 170 S.E.2d 132 (1969); Little v. Little, 9 
N.C. App. 361, 176 S.E.2d 521 (1970); Williams 
v. Williams, 12 N.C. App. 170, 182 S.E.2d 667 
(1971); Williams v. Williams, 13 N.C. App. 468, 
186 S.E.2d 210 (1972); Carter v. Carter, 13 N.C. 
App. 648, 186 S.E.2d 684 (1972); Stanback v. 
Stanback, 287 N.C. 448, 215 $.E.2d 30 (1975); 
Brady v. Brady, 24 N.C. App. 663, 211 S.E.2d 
823 (1975); Tidwell v. Booker, 27 N.C. App. 435, 
219 S.E.2d 648 (1975); Amaker v. Amaker, 28 

N.C. App. 558, 221 S.E.2d 917 (1976); County of 

Stanislaus v. Ross, 41 N.C. App. 518, 255 $.E.2d 
229 (1979); Williams v. Williams, 42 N.C. App. 
163, 256 S.E.2d 401 (1979); Haddon v. Haddon, 
42 N.C. App. 632, 257 S.E.2d 483 (1979); Gor- 
don v. Gordon, 46 N.C. App. 495, 265 8.H.2d 425 
(1980); Lane v. Aetna Cas. & Sur. Co., 48 N.C. 
App. 634, 269 S.E.2d 711 (1980); In re Register, 

303 N.C. 149, 277 S.E.2d 356 (1981); Hardee v. 
Hardee, 59 N.C. App. 465, 297 S.E.2d 606 
(1982); Wolfe v. Wolfe, 64 N.C. App. 249, 307 
S.E.2d 400 (1983); Champion v. Champion, 64 
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Il. INSTITUTION OF ACTION. 

Judicial Determination of Custody. — 

Subsection (a) does not specify that it requires 

judicial determination of custody before its pro- 

visions can be utilized by person or agency 

bringing action for support. Thus, where 

mother in her proceeding for modification of 

support order also requested a formal adjudica- 

tion of custody, which request was granted, 

plaintiff met the custody requirements of sub- 

section (a). Craig v. Kelley, 89 N.C. App. 458, 

366 S.E.2d 249 (1988). 

Custodial Parent as Real Party in Inter- 

est. — If the custodial parent provides support 

which the other parent is legally obligated to 

provide, then the custodial parent is a real 

party in interest in an action to recover the 

support so provided. Griffith v. Griffith, 38 N.C. 

App. 25, 247 S.E.2d 30, cert. denied, 296 N.C. 

106, 249 S.E.2d 804 (1978). 

Although plaintiff alleged that he was the 

father of the child, he did not allege that he had 

custody, therefore under the provisions of this 

section, only a parent who has custody of a 

minor child may bring an action for its support. 

Becton v. George, 90 N.C. App. 607, 369 S.E.2d 

366 (1988). 
Required Notice Deemed Waived. — 

Where both parties introduced evidence on the 

reasonable needs of the children and the rela- 

tive ability of each parent to pay support for the 

children, the defendant’s failure to give proper 

notice of his request that a hearing be con- 

ducted regarding these issues was waived and 

the trial court was required to find facts and 

enter conclusions on this evidence. Browne v. 

Browne, 101 N.C. App. 617, 400 S.E.2d 736 

(1991); Rose v. Rose, 108 N.C. App. 90, 422 

S.E.2d 446 (1992). 
Notice for Hearing. — This section does 

not identify any time restrictions for making 

the request for a hearing described in subsec- 

tion (c). However, to effectuate the purpose of 

this section, any party in a pending action 

requesting a variance from the guidelines 

must, unless the request is made in the original 

pleadings, give at least ten days written notice 

as required by G.S. 50-13.5(d)(1). Browne v. 

Browne, 101 N.C. App. 617, 400 S.E.2d 736 

(991) 
There is no limitation as to time within 

which actions for the support of legitimate 

children must be commenced. County of Lenoir 

ex rel. Cogdell v. Johnson, 46 N.C. App. 182, 

264 S.E.2d 816 (1980). 
Motion in Cause. — Plaintiff-husband, as a 

parent seeking custody, could seek to have his 

child support obligation determined through a 

motion in the cause in the divorce action. He 

was not precluded from doing so by the fact that 

the court had not previously entered orders in 

that action relating to child support. Bottomley 
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v. Bottomley, 82 N.C. App. 231, 346 S.E.2d 317 
(1986). 
Discovery Held Overbroad. — For a case 

in which it was held that plaintiff’s discovery 
request in a child-support case was overbroad 
and should have been limited by the trial court, 
see Powers v. Parisher, 104 N.C. App. 400, 409 
S.E.2d 725 (1991), appeal dismissed, 331 N.C. 
2oG, 417°5. E.2d 254 (1992); 
Prayer for Increase in Support Actually 

Action Under this Section. — Although 
plaintiff’s complaint prayed for an increase in 
child support based upon a substantial change 
in circumstances, plaintiff’s action was in fact 
brought pursuant to subsection (a) of this sec- 
tion because the amount sought to be increased 
was paid pursuant to a non-judicial separation 
agreement; plaintiff was actually asking the 
Court to enter an original award of child sup- 
port. Powers v. Parisher, 104 N.C. App. 400, 409 
S.E.2d 725 (1991), appeal dismissed, 331 N.C. 
286, 417 S.B.2d 254 (1992). 

Iii. LIABILITY FOR SUPPORT. 

Subsection (b) imposes primary liability 
upon both father and mother to support a 
minor child; Plott v. Plott, 313 N.C. 63, 326 

S.E.2d 863 (1985). 
Subsection (b) of this section, as amended in 

1981, does not diminish a father’s responsibil- 
ities. Rather, it enlarges a mother’s responsibil- 
ities by making both parents primarily liable 
for the support of their children. Alamance 
County Hosp. v. Neighbors, 315 N.C. 362, 338 
S.E.2d 87 (1986). 
Equal Duty of Support Is Rule Rather 

Than Exception. — Today, the equal duty of 
both parents to support their children is the 
rule rather than the exception is virtually all 
Spatesu hoe. lott, 813 N:C. 63,326 S.H.2d 

863 (1985). 
Both parents have equal support duties 

under the law, absent pleading and proof that 
circumstances otherwise warrant. Plott v. Plott, 

65 N.C. App. 657, 310 S.E.2d 51 (1983), modi- 
fied on other grounds, 313 N.C. 638, 326 S.E.2d 
863 (1985). 

Support for minor children is an obligation 
shared by both parents according to their rela- 
tive abilities to provide support and the reason- 
able needs and estate of the child. Boyd v. Boyd, 
81 N.C. App. 71, 343 S.E.2d 581 (1986). 
But Equal Financial Contributions Are 

Not Necessarily Required. — Subsection (b) 
of this section provides that both mothers and 
fathers share primary liability for the support 
of their minor children, thus imposing an equal 
legal duty on the parent of each gender. How- 
ever, subsection (b) neither mandates equal 
financial contributions nor requires any contri- 
bution from either party where it is proved that 
the circumstances otherwise warrant. Plott v. 
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Plott, 65 N.C. App. 657, 310 S.E.2d 51 (1983), 
modified on other grounds, 313 N.C. 63, 326 
S.H.2d 863 (1985). 

Equal legal duty to support does not impose 
an equal financial contribution by both parties. 
Plotttyvs (Plott; 3139N.C..635 3267S: EH. 2d, 863 
(1985). 
Equal duty to support does not neces- 

sarily mean that the amount of child sup- 
port is to be automatically divided equally 
between the parties. Rather, the amount of 
each parent’s obligation varies in accordance 
with their respective financial resources. Plott 
v. Plott, 313 N.C. 63, 326 S.E.2d 863 (1985). 
Equal Financial Contributions Not Im- 

posed Where Unfair or Burdensome. — 
The parental obligation for child support is not 
primarily an obligation of the father but is one 
shared by both parents. This equal duty to 
support, however, does not impose upon both 
parties an equal financial contribution when 
such an allocation would be unfair or place too 
great a burden on a party. Plott v. Plott, 313 
N'€363,°32675.E..2d(863 (1985). 

Discretion of Court as to Amount and 
Source of Support. — The trial court has 
considerable discretion in determining whether 
and in what amounts the party from whom 
support is sought may be ordered to provide it. 
Therefore, the trial court has a duty to exercise 
an informed and considered discretion with 
respect to the support obligation of the parties. 
Plott v. Plott, 65 N:C. App. 657, 310 S.E.2d 51 
(1983), modified on other grounds, 313 N.C. 63, 

326 S.E.2d 863 (1985). 
Amount of Each Party’s Contribution 

Determined on Case-by-Case Basis. — The 
amount of each party’s contribution to child 
support is generally determined by the judge on 
a case-by-case basis. The judge must evaluate 
the circumstances of each family and also con- 
sider certain statutory requirements in fixing 
the amount of child support. Subsection (c) of 
this section mandates that the trial judge con- 
sider the certain factors in setting child support 
amounts. Plott v. Plott, 313 N.C. 63, 326 S.E.2d 

863 (1985). 
Relative Ability to Pay May Be Consid- 

ered. — Although Session Laws 1981, c. 613 
had the effect of changing the previous rule 
that the mother was only secondarily hable for 
child support, in all other relevant respects 
involving the relative ability or inability of the 
mother and father to provide such support, the 
relevant statutory provisions remained un- 
changed. Therefore, other circumstances may 
properly be considered, including the relative 
ability of the parties to pay. Plott v. Plott, 65 
N.C. App. 657, 310 S.E.2d 51 (1983), modified 
on other grounds, 313 N.C. 63, 326 S.H.2d 863 

(1985). 
It was apparent from the record that the trial 

court considered both the existence and struc- 
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ture of appellee’s trust fund and appellant’s 

income as an ophthalmologist in making its 
determination that appellant should contribute 

one-half of child’s necessary and actual ex- 
penses. It concluded that a father in an estab- 
lished ophthalmologic practice, and who had a 
1991 income of at least $88,000 was able to 
contribute half of his child’s support. Munn v. 
Munn, 112 N.C. App. 151, 435 S.E.2d 74 (1993). 
Consideration of Ability to Pay — Proce- 

dure. — Defendant’s contention that summary 
judgment was improper because he was finan- 
cially unable to make the child support pay- 
ments called for in the agreement would be 
relevant only to future payments and could be 
considered only after the defendant had filed a 
motion in the cause for the trial court to set an 
amount of child support which differs from that 
in the separation agreement. Nisbet v. Nisbet, 
102.N.C. App. 232, 402 S.H.2d 151, cert. denied, 
329 N.C. 499, 407 S.H.2d 538 (1991). 
Determination of Relative Ability. — The 

relative ability of the parties to contribute un- 
der subsections (b) and (c) of this section cannot 
depend solely on the determination of monthly 
available income after expenses. Rather, it 
must be reflective of all the relevant circum- 
stances, including the relative hardship to each 
parent in contributing to the reasonable needs 
of the child. Plott v. Plott, 65 N.C. App. 657, 310 
S.E.2d 51 (1983), modified on other grounds, 
313 N.C. 63, 326 S.E.2d 863 (1985). 
Stepparent in Loco Parentis. — If an 

individual assumes the status of in loco 
parentis, he is secondarily liable to the child’s 
natural parents for the support of that child, 
and if the needs of the child exceed the ability of 
the child’s natural parents to meet those needs, 
then and only then is the individual in loco 
parentis secondarily responsible for the defi- 
ciency. Duffey v. Duffey, 113 N.C. App. 382, 438 
S.E.2d 445 (1994). 
By signing a separation agreement in which 

he agreed to pay child support to plaintiff, 
stepparent voluntarily and in writing extended 
his status of in loco parentis and gave the court 
the authority to order that support be paid. 
Duffey v. Duffey, 113 N.C. App. 382, 438 S.E.2d 
445 (1994). 

Child’s Needs and Hardship to Each Par- 
ent Must Be Considered. — Enforcement of 
each parent’s statutory duty to contribute child 
support depends on the urgency of the needs of 
the child and the relative hardship to each 
parent in contributing to these needs. Plott v. 
Plott, 65 N.C. App. 657, 310 S.H.2d 51 (1983), 
modified on other grounds, 313 N.C. 63, 326 

S.E.2d 863 (1985). 
Children with Property of Their Own. — 

There is nothing in the statute to suggest any 
legislative intent to change the firmly estab- 
lished rule that the supporting parent who can 
do so remains obligated to support his or her 
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minor children, even though they may have 

property of their own. Sloop v. Friberg, 70 N.C. 

App. 690, 320 S.E.2d 921 (1984). 
Although trial court found as a fact that each 

child had an estate in excess of $300,000.00, the 
separate incomes and estates of children did 
not diminish or relieve the obligation of the 
defendant father to support his children, even 
though former husband’s income was about 
$37,000.00. Browne v. Browne, 101 N.C. App. 
617, 400 S.E.2d 736 (1991). 
Education Needs of Child. — Although 

public funding may have been available for 
special education needs of child, but was not 
sought by custodial parent, court did not err in 
requiring noncustodial parent to pay costs of 
child’s educational expenses in proportion to 
parent’s gross income. Sikes v. Sikes, 98 N.C. 
App. 610, 391 S.E.2d 855 (1990), aff’d, 330 N.C. 
595, 411 S.E.2d 588 (1992). 

Mother had to continue paying child support 
under subdivision (c)(2) of this section for her 
son who had turned 18 where, although he 
would not be able to receive a standard high 
school diploma because he had Down’s Syn- 
drome, his teacher and school counselor showed 
that his attendance at the school was in his best 
interests, that he would continue to benefit in 

the future from the curriculum, and that he 
was making satisfactory academic progress to- 
ward a non-traditional graduation. Hendricks 
v. Sanks, 143 N.C. App. 544, 545 S.H.2d 779, 

2001 N.C. App. LEXIS 294 (2001). 
Apportionment of Costs Is Not Required 

Where One Parent Is Unable to Assist in 
Support. — Although apportionment of the 
costs of a child’s support between his father and 
mother according to their respective means and 
responsibilities is statutorily authorized, it is 
not required where the mother is financially 
unable to assist the father with the support of 
their son. Plott v. Plott, 65 N.C. App. 657, 310 
S.E.2d 51 (1983), modified on other grounds, 
313 N.C. 63, 326 S.E.2d 863 (1985). 
Support of Child Legitimated Under 

§ 49-12. — Where the reputed father of a child 
marries the child’s mother after its birth, under 
G.S. 49-12 such child is deemed legitimate just 
as if it had been born in lawful wedlock, and 
such child is a minor child of the marriage; 
thus, the father may be required to furnish 
support for such child upon motion made either 
before or after decree of divorce. Carter v. 
Cartere232.N:C.614, 61:S:H.2d) 71a S50); 
Primary Liability of Father Under 

Former Provisions. — For cases as to father’s 
primary liability and mother’s secondary liabil- 
ity to support their children, prior to the 
amendment by Session Laws 1981, c. 613, see 
Bailey v. Bailey, 127 N.C. 474, 37 S.E. 502 
(1900); Sanders v. Sanders, 167 N.C. 319, 83 
S.E. 490 (1914); Tidwell v. Booker, 290 N.C. 98, 
225 S.E.2d 816 (1976); Hicks v. Hicks, 34 N.C. 
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App. 128, 237 S.E.2d 307 (1977); Coble v. Coble, 
44 N.C. App. 327, 261 S.E.2d 34 (1979), rev’d on 
other grounds, 300 N.C. 708, 268 S.E.2d 185 
(1980); Flippin v. Jarrell, 301 N.C. 108, 270 
S.E.2d 482 (1980), rehearing denied, 301 N.C. 

727, 274 S.E.2d 228 (1981); In re Register, 303 
INvGe149.277 S.1.2d-356.(1981). 

As to mother’s standing formerly to 
bring claim for loss of child’s services and 
medical expenses, based upon her formerly 
secondary support obligation, prior to the 
amendment by Session Laws 1981, c. 613, see 
Flippin v. Jarrell, 301 N.C. 108, 270 S.E.2d 482 
(1980), rehearing denied, 301 N.C. 727, 274 
S.E.2d 228 (1981). 

Father’s Reduction in Payments as Evi- 
dence He Had Not Met Obligations. — 
Where judge found that mother provided no 
evidence that she was entitled to payment of 
back child support, the evidence did not sup- 
port the judge’s finding; there was evidence 
that father had not met his child support obh- 
gations where father testified that in 1985, he 
reduced the amount of the payments due to a 
decrease in salary. Correll v. Allen, 94 N.C. App. 
464,360 5.K.2d 580 (1989). 
Equitable Estoppel Did Not Bar Claim 

for Past Support. — Even assuming that on 
some set of facts equitable estoppel might prop- 
erly bar a claim for child support arrears, it was 
inapplicable where husband, seeking to rely on 
equitable estoppel, could not show that, in good 
faith reliance on the conduct of his ex-wife, he 

had changed his position for the worse; the only 
change made in his position was the retention 
to his benefit of money owed for the support of 
his children. Griffin v. Griffin, 96 N.C. App. 324, 
385 S.EH.2d 526 (1989). 
Applicability of Doctrine of “Neces- 

saries”. — Although the normal vehicle today 
for enforcing the obligation of support is un- 
doubtedly the payment of court-ordered sup- 
port pursuant to statute, the common law pro- 
vided another vehicle through the so-called 
doctrine of “necessaries.” North Carolina ac- 
cepts this process for enforcing a parent’s obli- 
gation to support minor children. Alamance 
County Hosp. v. Neighbors, 315 N.C. 362, 338 

S.E.2d 87 (1986). 
Support Obligation of Noncustodial Par- 

ent. — Under new child Support Guidelines an 
adjustment in support obligation of noncusto- 
dial parent is reduced only when each parent 
has child for more than 33 percent of year. 
Cohen v. Cohen, 100 N.C. App. 334, 396 S.E.2d 

344 (1990). 
Right of Third Party to Recover for 

“Necessaries” Furnished to Child. — Be- 
cause a child’s right to support continues unim- 
paired despite the divorce of his or her parents, 
the right of a third party provider of goods or 
services to claim against the noncustodial par- 
ent also continues, unimpaired by contracts or 
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judicial decrees or orders affecting the relations 
between the parents. Alamance County Hosp. v. 
Neighbors, 315 N.C. 362, 338 S.E.2d 87 (1986). 

The payment of court-ordered child support 
does not bar a third party from seeking reim- 
bursement directly from a noncustodial parent 
for “necessaries” provided to that parent’s mi- 
nor child. However, because the third party 
provider’s right to recover against the parent is 
based upon the child’s right to support, the 
third party provider must still show that the 
services or goods provided were legal “neces- 
saries” and that the parent against whom relief 
is sought has failed or refused to provide them. 
In this context, any payment a noncustodial 
parent has made for the support of his or her 
child would be a factor for the trial judge to 
consider in deciding whether the parent has in 
fact met the obligation to support that child. 
Alamance County Hosp. v. Neighbors, 315 N.C. 
362,330) 5..20/87 (1986): 
Non-Biological Parents. — The court will 

not impose the burden of child support on a 
non-biological parent who has not voluntarily 
assumed such an obligation. Pott v. Pott, 126 
N.C. App. 285, 484 $.E.2d 822 (1997). 
Persons Standing in Loco Parentis. — 

Although support of a child ordinarily is a 
parental obligation, other persons standing in 
loco parentis may also acquire a duty to support 
the child; thus, in a case where custodial father 

and child had believed him to be the father of 
the child, the duty of support should have 
accompanied the right to custody. Price v. 
Howard, 346 N.C. 68, 484 S.E.2d 528 (1997). 
Parents of Unemancipated Minors Pri- 

marily Responsible for Grandchildren’s 
Support. — The statutory language of this 
section, coupled with the legislative intent, 
imposes primary responsibility for an infant 
born to unemancipated minors on the minors’ 
parents (i.e. the infant's grandparents). 
Whitman v. Kiger, 139 N.C. App. 44, 533 S.E.2d 
807, 2000 N.C. App. LEXIS 816 (2000), aff'd, 
353 N.C. 360, 543 S.E.2d 476 (2001). 

IV. AMOUNT OF SUPPORT. 

A. In General. 

History and Purpose of Guidelines. — As 
of July 1, 1991, the State adopted guidelines 

based on income-sharing approach for deter- 
mining child support. These guidelines were 
promulgated by Conference of Chief District 
Judges in accordance with subsection (cl) of 
this section. Income-sharing formulas ignore 
problem of attempting to determine cost of 
raising a child and are based instead on as- 
sumption that each parent will contribute all of 
his or her income to one fund. Then the formu- 
las provide method for equitably dividing in- 
come among family members. Income-sharing 
formulas seeking to equalize financial burden 
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of divorce so that all family members experi- 
ence about same proportional reduction in 
standard of living after divorce. Cohen v. Co- 
hen, 100 N.C. App. 334, 396 S.E.2d 344 (1990). 

Effective Date of Guidelines. — At time 
support order was entered in June, 1989, the 
Guidelines in subsection (cl) of this section 
were only advisory in nature. The Guidelines 
became presumptive as of October 1, 1989. New 
presumptive guidelines became effective July 
1, 1990. Therefore, at the time, (June 1989) 
order was entered, trial judge was neither re- 
quired to follow nor refer to advisory guidelines 
in order. Cohen v. Cohen, 100 N.C. App. 334, 
396 S.E.2d 344 (1990). 
The amount of a parent’s child support 

obligation is determined by application of 
the Child Support Guidelines. Barham v. 
Barham, 127 N.C. App. 20, 487 S.E.2d 774 
(1997), aff'd, 347 N.C. 570, 494 S.E.2d 763 
99S) 
Guidelines Are Not Mandatory But Ad- 

visory. — An examination and interpretation 
of subsection (cl) as written clearly indicates 
that the guidelines prescribed by the Confer- 
ence of Chief District Court Judges are not 
mandatory and binding but rather advisory in 
nature. Morris v. Morris, 92 N.C. App. 359, 374 
S.E.2d 441 (1988), decided prior to later amend- 
ments to subsection (cl). 
Deviation From Guidelines. — According 

to the statute, the trial court has the discretion 

to deviate from the presumptive guidelines in 
only two situations: (1) when application does 
not meet or exceeds the reasonable needs of the 
child; or (2) when application would be unjust 
or inappropriate. Guilford County ex rel. Child 
Support Enforcement Agency ex rel. Easter v. 
Easter, 120 N.C. App. 260, 461 S.E.2d 798 
(1995), modified, 344 N.C. 166, 473 S.E.2d 6 
(1996). 
A trial court may deviate from the Guidelines 

when it finds, by the greater weight of the 
evidence, application of the Guidelines: (1) 
would not meet or would exceed the reasonable 
needs of the child considering the relative abil- 
ity of each parent to provide support; or (2) 
would be otherwise unjust or inappropriate. 
Barham v. Barham, 127 N.C. App. 20, 487 
SF. 2d 774 (1997) vatitds, 347 IN:@.9570;. 494 
pall. 2d) 768 (19938): 
Although the trial court properly considered 

the father’s settlement trust to be non-recur- 
ring income when making its child support 
order, the case was remanded because the trial 

court failed to make specific findings regarding 
the reasonable needs of the child when it devi- 
ated from the North Carolina Child Support 
Guidelines. Spicer v. Spicer, 168 N.C. App. 283, 
607 S.E.2d 678, 2005 N.C. App. LEXIS 260 
(2005). 
The child support guidelines were held 

inapplicable and child support was deter- 
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mined by assessing the particular facts of 
the case where a father’s monthly income was 
$15,181; the denial of a father’s motion to 
reduce child support was affirmed where the 
trial court acknowledged the father’s income 
decrease, considered the father’s family related 
expenses and support obligations, and deter- 
mined, based on the father’s net income of over 

$5,000 per month, that a reduction in child 
support from the original amount of $2,500 was 
unwarranted. Trevillian v. Trevillian, 164 N.C. 

App. 223, 595 S.E.2d 206, 2004 ‘N:C. App: 
LEXIS 661 (2004). 
Deviation from Guidelines Improper. — 

Trial court’s findings that mother’s live-in boy- 
friend earned $16.61 per hour and worked forty 
hours a week was insufficient to support the 
decision to deviate from the Child Support 
Guidelines. State ex rel. Carteret Child Sup- 
port Enforcement Office ex rel. Horne v. Horne, 

127 N.C. App. 387, 489 S$. E.2d'43T (19397) 
Automatic Support Increases. — Provi- 

sion in judgment by confession ordering auto- 
matic child support increases based upon the 
C.P.I. was void where it did not contain the 
requirements for a valid annual adjustment 
formula in Falls v. Falls, 52 N.C. App. 203, 278 
S.E.2d 546, cert. denied, 304 N.C. 390, 285 
S.E.2d 831 (1981). Snipes v. Snipes, 118 N.C. 
App. 189, 454 S.E.2d 864 (1995). 

The determination of child support 
must be done in such way as to result in 
fairness to all parties. Walker v. Walker, 38 
N.C. App. 226, 247 S.E.2d 615. (1978); Blotia. 
Plott, 65 N.C. App. 657, 310 S.E.2d 51 (1983), 
modified on other grounds, 313 N.C. 63, 326 

S.E.2d 63, 326 S.E.2d 863 (1985). 
Ultimate Objective. — While it is the legal 

obligation of the father (now father and 
mother) to provide for the support of his minor 
children, and while the welfare of the child is a 

primary consideration in matters of custody 
and maintenance, yet common sense and com- 
mon justice dictate that the ultimate object in 
such matters is to secure support commensu- 
rate with the needs of the child and the ability 
of the father to meet the needs. Holt v. Holt, 29 
N.C. App. 124, 223 S.E.2d 542 (1976). 
No precise formula exists to assist the 

court in determining a fair support 
award, and the uniqueness of each divorce 
renders a precedent almost valueless. Plott v. 
Plott, 313 N.Cx63,32670 Fe2dis6a0 9385) 
Request for Variance from Child Sup- 

port Guidelines. — Section 50-13.4 does not 
identify any time restrictions for making the 
request for a hearing. However, to effectuate 
the purpose of that statute, any party in a 
pending action requesting a variance from the 
guidelines must, unless the request is made in 
the original pleadings, give at least ten days 
written notice as required by this section. 
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Browne v. Browne, 101 N.C. App. 617, 400 
S.E.2d 736 (1991). 

In deviating from child support guide- 
lines, the trial court was required to make 
findings of fact as to the criteria that justified 
varying from the guidelines and the basis of the 
amount ordered; the court committed error 
because its findings were insufficient to meet 
this requirement. Gowing v. Gowing, 111 N.C. 
App. 613, 482 S.E.2d 911 (1993). 

Failure to follow the presumptive child- 
support guidelines prescribed pursuant to 
subsection (cl) required that a support order be 
reversed; the guidelines were not mentioned in 
the order and the order did not make reference 
to any of the factors used to vary a support 
payment from the presumptive amounts. Greer 
vi Greer, 101 N.C. App. 351, 399 S.H.2d 399 

i991): 
In child support action, trial court must 

first determine primary liability for minor 
child’s support under subsection (b). The 
court then determines the actual amount of 
support necessary to meet the minor child’s 
reasonable needs pursuant to subsection (c). 
McLemore v. McLemore, 89 N.C. App. 451, 366 
S.E.2d 495 (1988). 
Deviation from Guidelines in Special 

Needs Case. — The trial court erred in simply 
halving the mother’s child support obligation 
when she was no longer liable for the support of 
one of the two children; the court was required 
to hold a hearing and make findings of fact 
when it deviated from the Child Support Guide- 
lines, and, considering the second child’s spe- 
cial needs, an amount higher than one-half of 
the original total might have been more appro- 
priate. Hendricks v. Sanks, 143 N.C. App. 544, 
545 S.E.2d 779, 2001 N.C. App. LEXIS 294 

(2001). 
Ability to Pay and Needs of Child Must 

Be Considered. — Ordinarily, in entering a 
judgment for the support of a minor child, the 
ability to pay, as well as the needs of such child, 
will be taken into consideration. Bishop v. 

Bichopeczoeni©, 573, 9615. 6.2de 721 (1957); 
Fuchs v. Fuchs, 260 N.C. 635, 133 S.E.2d 487 

(1963); Coggins v. Coggins, 260 N.C. 765, 133 
S.E.2d 700 (1963). 

In providing for the support of minor chil- 
dren, the ability of the father (or mother) to pay, 
as well as the needs of the children, must be 
taken into consideration by the court. Martin v. 
Martin, 263 N.C. 86, 138 S.E.2d 801 (1964). 

In determining the amount of support, the 
court must take into consideration the needs of 
the children and the ability of the defendant to 
pay during the time for which reimbursement 
is sought. Hicks v. Hicks, 34 N.C. App. 128, 237 
S br2d°307 (1977). 
An order for child support must be based not 

only on the needs of the child, but also on the 
ability of the father (or mother) to meet the 
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needs. Poston v. Poston, 40 N.C. App. 210, 252 

S.E.2d 240 (1979). 
In order to be fair and just, the court entering 

an order for child support must consider not 
only the needs of the child, but also the abilities 
of the parents to provide support. Plott v. Plott, 
65 N.C. App. 657, 310 S.E.2d 51 (1983), modi- 
fied on other grounds, 313 N.C. 63, 326 S.H.2d 

863 (1985). 
An order for child support must be based 

upon the interplay of the trial court’s conclu- 
sions of law as to (1) the amount of support 
necessary to meet the reasonable needs of the 
child and (2) the relative ability of the parties to 
provide that amount. Atwell v. Atwell, 74 N.C. 
App. 231, 328 S.E.2d 47 (1985). 

Computing the amount of child support is 
normally an exercise of sound judicial discre- 
tion, requiring the judge to review all of the 
evidence before him. Absent a clear abuse of 
discretion, a judge’s determination of what is a 
proper amount of support will not be disturbed 
on appeal. Plott v. Plott, 313 N.C. 63, 326 
S.E.2d 863 (1985). 

The trial court’s findings lacked the neces- 
sary specificity to justify its deviation from 
child support guidelines, where it failed to 
make any findings regarding the child’s reason- 
able needs, including his education, mainte- 

nance, or accustomed standard of living. State 
ex rel. Fisher v. Lukinoff, 131 N.C. App. 642, 
HOMES He 25911998). 
When Ability to Pay Determined. — A 

party’s ability to pay child support is deter- 
mined by the party’s ability to pay at the time 
the award is made or modified. Askew v. Askew, 
LUOUNEC WA pp 242)-453)5 Wed 271995), 
As Basis of Order for Child Support. — 

An order for child support under this section 
must be based upon the interplay of the trial 
court’s conclusions of law as to (1) the amount 
of support necessary to meet the reasonable 
needs of the child, and (2) the relative ability of 
the parties to provide that amount. Coble v. 
Coble, 300 N.C. 708, 268 S.E.2d 185 (1980); In 
re Biggers, 50 N.C. App. 332, 274 S.E.2d 236 
(1981); Dishmon v. Dishmon, 57 N.C. App. 657, 
292 S.E.2d 293 (1982); In re Allen, 58 N.C. App. 
322, 293 S.E.2d 607 (1982); Byrd v. Byrd, 62 
N.C. App. 438, 303 S.E.2d 205 (1983); Campbell 
v. Campbell, 63 N.C. App. 113, 304 S.E.2d 262, 
cert. denied, 309 N.C. 460, 307 S.H.2d 362 
(1983); Newman v. Newman, 64 N.C. App. 125, 

306 S.E.2d 540, cert. denied, 309 N.C. 822, 310 

S.H20'351(1983): 
Along with Other Relevant Facts. — A 

court, when entering an order for support, 
should take into account the needs of the child, 

the resources of the parties and any other facts 
relevant to the case. McCall v. McCall, 61 N.C. 
App. 312, 300 S.E.2d 591 (1983). 
Using disposable income (net income after 

expenses) is a way to fairly reflect the parties 
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relative ability to contribute proportionately to 
support of the child. Savani v. Savani, 102 N.C. 
App. 496, 403 S.E.2d 900 (1991). 
With Reference to the Special Circum- 

stances of the Parties. — What amount is 
reasonable for a child’s support is to be deter- 
mined with reference to the special circum- 
stances of the particular parties. Warner v. 
Latimer, 68 N.C. App. 170, 314 S.E.2d 789 

(1984). 
Judge’s consideration of the factors con- 

tained in subsection (c) of this section is not 
guided by any magic formula. Plott v. Plott, 313 
N.C. 63, 326 S.E.2d 863 (1985). 
Vacation of Support Order Absent Evi- 

dence as to Parent’s Ability to Pay and 
Child’s Needs. — An order for child support 
will necessarily be vacated where there is no 
evidence offered as to a party’s ability to pay or 
where there is no evidence as to the child’s 
needs and expenses. Dixon v. Dixon, 67 N.C. 

App. 73, 312 S.H.2d 669 (1984). 
Parent’s Circumstances Must Be Evalu- 

ated. — The amount of each parent’s contribu- 
tion to the support of the child is based upon 
the trial court’s evaluation of each parent’s 
circumstances, including a determination of 
certain factors mandated by subsection (c) of 
this section. Boyd v. Boyd, 81 N.C. App. 71, 343 
S.E.2d 581 (1986). 

“Cost Sharing” Formula Improper. — 
Use of any cost-sharing formula by a trial judge 
is now improper in North Carolina. Cohen v. 
Cohen, 100 N.C. App. 334, 396 S.E.2d 344 

(1990). 
“Cost-sharing” approach to child support 

awards embodied in the Franks formula criti- 
cized by North Carolina Court of Appeals when 
applied to case arising before July 1, 1990, 
effective date of this section. Cohen v. Cohen, 
100 N.C. App. 334, 396 S.E.2d 344 (1990). 
Under this section and § 50-13.7, party’s 

ability to pay child support is ordinarily 
determined by party’s actual income at 
time the support award is made or modified. 
However, if there is a finding by the trial court 
that the party was acting in bad faith by 
deliberately depressing his or her income or 
otherwise disregarding the obligation to pay 
child support, then the party’s capacity to earn 
may be the basis for the award. Fischell v. 
Rosenberg, 90 N.C. App. 254, 368 S.E.2d 11 
(1988). 

Interest in Corporations or Partner- 
ships and Nontaxable Income Relevant. — 
The value and nature of defendant’s interest in 
any partnerships or corporations and the terms 
of any trust of which he might be the benefi- 
ciary, as well as the amount of income, includ- 

ing non-taxable, deferred or declined income, 
flowing therefrom, would all bear relevance to 
child support proceeding. Shaw v. Cameron, 
125 N.C. App. 522, 481 S.E.2d 365 (1997). 
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Encumbered Cash Reserve Funds of 
Corporation. — The trial court’s exclusion of 
plaintiff’s corporation’s encumbered cash re- 
serve funds in its calculation of child support 
was prejudicial error. Barham v. Barham, 127 
N.C. App. 20, 487 S.E.2d 774 (1997), aff'd, 347 
N.C. 570, 494 S.E.2d 763 (1998). 

Exclusive Ownership or Control of Es- 
tate Irrelevant. — Any judgment rendered 
against defendant setting an amount of child 
support would be dependent in significant part 
upon the amount of his income and the nature 
of his estate, whether exclusively owned or 
controlled by defendant, or jointly with others. 
Shaw v. Cameron, 125 N.C. App. 522, 481 

Seb 2dis6o C1991) 
Estate and Earnings of Both Husband 

and Wife Must Be Considered. — The court 
must consider not only the needs of the wife 
and children, but also the estate and earnings 
of both husband and wife. Roberts v. Roberts, 
38 N.C. App. 295, 248 S.E.2d 85 (1978); Walker 
v. Tucker, 69 N.C. App. 607, 317 S.E.2d 923 

(1984). 
Order which contained no findings of 

fact regarding plaintiff’s earnings or em- 
ployment status was not supported by suffi- 
cient findings of fact. Smith v. Smith, 103 N.C. 
App. 488, 405 S.H.2d 912 (1991). 

Ordinarily, Present Earnings Should Be 
Basis for Award. — In determining the ability 
of the father (or mother) to support the child, 
the court ordinarily should examine the fa- 
ther’s (or mother’s) present earnings, rather 
than select the earnings for a single year in the 
past and use that as the basis for an award. 
Holt v. Holt, 29 N.C. App. 124, 223 S.E.2d 542 

(1976): 
If father (or mother) is honestly and in good 

faith engaged in a business to which he is 
properly adapted, and is making a good faith 
effort to earn a reasonable income, the award 
for child support should be based on the 
amount which defendant is earning when the 
award is made. Holt v. Holt, 29 N.C. App. 124, 
2231S, K.2d. 542 (1976): 

Ordinarily, father’s (or mother’s) ability to 
pay is determined by his income at the time the 
award is made if father (or mother) is honestly 
engaged in a business to which he is properly 
adapted and is in fact seeking to operate his 
business profitably. Beall v. Beall, 290 N.C. 669, 
228 S.E.2d 407 (1976); Whitley v. Whitley, 46 
N.C. App. 810, 266 S.E.2d 23 (1980). 

The general rule is that the ability of a party 
to pay child support is determined by that 
person’s income at the time the award is made. 
Atwell v. Atwell, 74 N.C. App. 231, 328 S.E.2d 
AY (1985): 

The ability of the supporting spouse to pay is 
ordinarily determined by his or her income at 
the time the award is made. Plott v. Plott, 313 

N.C. 63, 326 S.E.2d 863 (1985). 

128 



§50-13.4 

But capacity to earn may be the basis of 
an award if it is based upon a proper finding 
that father (or mother) is deliberately depress- 
ing his income or indulging himself in excessive 
spending because of a disregard of his obliga- 
tion to provide reasonable support for his 
spouse and children. Beall v. Beall, 290 N.C. 
669, 228 S.E.2d 407 (1976). 
A person’s capacity to earn income may be 

made the basis of an award if there is a finding 
that the party deliberately depressed his or her 
income or otherwise acted in deliberate disre- 
gard of the obligation to provide reasonable 
support for the child. Greer v. Greer, 101 N.C. 
iippasodye99%S.1.2d 399 (1991). 

Under this section and G.S. 50-13.7, father’s 
(or mother’s) ability to pay child support is 
normally determined by his actual income at 
the time the award is made or modified. If, 
however, there is a finding that father (or 
mother) is deliberately depressing his income 
or otherwise acting in deliberate disregard of 
his obligation to provide reasonable support for 
his child, his capacity to earn may be made the 
basis of the award. Under these circumstances, 

his motion to reduce the amount of child sup- 
port will be denied. Goodhouse v. DeFravio, 57 
N.C. App. 124, 290 S.E.2d 751 (1982). 
When the trial court makes a finding that a 

party deliberately depressed his or her income, 
then the party’s capacity to earn or his poten- 
tial income may be used to determine the child 
upport obligation. McDonald v. Taylor, 106 N.C. 
App. 18, 415 S.E.2d 81 (1992). 
Where plaintiff took early retirement at age 

51, with a 3 year old daughter to support, chose 
to remain unemployed, despite having many 
skills, and there was testimony that plaintiff 
could earn at least $20,000 without decreasing 
his retirement benefits, the trial court properly 
based child support award on plaintiff’s poten- 
tial income. Osborne v. Osborne, 129 N.C. App. 
34, 497 S.E.2d 113 (1998). 
Finding Where Award Is Based on Ca- 

pacity to Earn. — To base an award for child 
support on capacity to earn rather than actual 
earnings, there should be a finding based on 
evidence that father (or mother) is failing to 
exercise his capacity to earn because of a dis- 
regard of his obligation to provide reasonable 
support for his spouse and children. Holt v. 
Holt, 29 N.C. App. 124, 223 S.E.2d 542 (1976); 
Stanley v. Stanley, 51 N.C. App. 172, 275 S.E.2d 
546, cert. denied, 303 N.C. 182, 280 S.E.2d 454, 
appeal dismissed, 454 U.S. 959, 102 S. Ct. 496, 

70. Ed. 2d 374 (1981). 
Only where there are findings, based on 

competent evidence, to support a conclusion 
that the supporting spouse or parent is delib- 
erately depressing his or her income to avoid 
family responsibilities can the “earning capac- 
ity” rule be applied. Whitley v. Whitley, 46 N.C. 
App. 810, 266 S.E.2d 23 (1980); Atwell v. Atwell, 
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74 N.C. App. 231, 328 S.E.2d 47 (1985). 
A party’s capacity to earn income may be- 

come the basis of an award if it is found that the 
party deliberately depressed its income or oth- 
erwise acted in deliberate disregard of the 
obligation to provide reasonable support for the 
child. Askew v. Askew, 119 N.C. App. 242, 458 
S Hezdazi7 1995). 
When calculating the child support obliga- 

tion owed by a parent, a showing of bad faith 
income depression by the parent is a manda- 
tory prerequisite for imputing income to that 
parent. Sharpe v. Nobles, 127 N.C. App. 705, 
493°S. Hi 2d) 288 (1997), 
Must Be Sufficient Evidence of Pro- 

scribed Intent. — A trial court’s conclusion 
underlying imposition of the earnings capacity 
rule must be based upon evidence that the 
actions which reduced the party’s income were 
not taken in good faith. There must be suffi- 
cient evidence of the proscribed intent. Fischell 
v. Rosenberg, 90 N.C. App. 254, 368 S.E.2d 11 

(1988). 
Consideration of Spouse’s Capacity to 

Earn Held Error. — Trial court could not 
consider father’s capacity to earn in computing 
his income where the evidence indicated that 
he lost his job due to no fault of his own, and the 

court’s order contained no findings that he had 
deliberately stopped working to avoid his sup- 
port obligations. Greer v. Greer, 101 N.C. App. 
35 1 899s E2399) (199 )) 
Support Should Not Have Been Based 

on Earning Capacity. — Where there was no 
evidence that defendant was engaging in any 
tactics to avoid paying child support, defendant 
had purchased a substantial amount of farm 
equipment for use in his farming operation, and 
he had experienced a net loss from farming for 
the last three years but had made a profit from 
this business in the past, the evidence pointed 
to a genuine effort by defendant to engage in 
his chosen profession and to support his family 
as well; therefore, the case was remanded so 
the court could make a determination based 
upon defendant’s present earnings instead of 
his earning capacity. Cameron v. Cameron, 94 
N.C. App. 168, 380 S.E.2d 121 (1989). 
Wrongful Inclusion of Future Personal 

Expenditures. — Where trial court includes 
personal expenditures not yet made by party 
with no concrete plans to make such an expen- 
diture, award entered cannot possibly reflect 
the relative abilities of parties to pay support at 
that time. Witherow v. Witherow, 99 N.C. App. 
61,392 S.E.2d 627 (1990); 
Determination of trial court not neces- 

sary to make finding of bad faith in reduc- 
tion of income where the party seeking support 
modification was the custodial parent was not 
supported by current case law, nor was the trial 
court correct in concluding that when a custo- 
dial parent sought a change of child support 
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based upon a reduction in income, that custo- 
dial parent had to request the court to make a 
finding of fact as to his or her “good faith.” 
Fischell v. Rosenberg, 90 N.C. App. 254, 368 
S.E.2d 11,1988). 

Father’s cost-free housing was properly 
considered to be a form of gross-income, 
and thus, recurring income for purposes of 
making a child support award. Spicer v. Spicer, 
168 N.C. App. 283, 607 S.E.2d 678, 2005 N.C. 
App. LEXIS 260 (2005). 

The inclusion of a gift when calculating a 
defendant’s income for child support purposes 
was an error, where there was no evidence on 

the part of defendant’s parents that such a gift 
would be reoccurring. Sloan v. Sloan, 87 N.C. 
App. 392, 360 S.E.2d 816 (1987). 

Non-interest Bearing Demand Note Not 
by Itself a Gift. — The fact that no demand 
had been made on a non-interest bearing de- 
mand note from defendant’s parents did not 
render it a gift, and the trial court’s finding that 
the transaction was a gift was erroneous. Sloan 
v. Sloan, 87 N.C. App. 392, 360 S.E.2d 816 

G98 7): 
Third-party contributions may be used 

to support a deviation from North Carolina 
Child Support Guidelines, even where third 
parties are under no legal obligation to make 
such payments. Guilford County ex rel. Child 
Support Enforcement Agency ex rel. Easter v. 
Haster, 344 N.C. 166,473 S.E.2d 6 (1996). 
Personal injury settlement, paid on a 

one-time, non-recurring basis met the def- 
inition of “non-recurring income” and thus, 
was properly considered by the trial court when 
making a child support award. Spicer v. Spicer, 
168 N.C. App. 283, 607 S.E.2d 678, 2005 N.C. 
App. LEXIS 260 (2005). 
Earnings of Child. — In a case involving 

child support payments, the trial court erred in 
refusing to admit the children’s tax returns into 
evidence, the only information concerning the 
estate and earnings of the children. Sloan v. 
Sloan, 87 N.C. App. 392, 360 S.E.2d 816 (1987). 
Education and Insurance Expenses. — 

Defendant’s argument that provisions to pay 
for higher education and to provide life and 
health insurance were not in the nature of child 
support was not without merit. Smith v. Smith, 
121 N.C. App. 334, 465 S.E.2d 52 (1996). 

Disability Checks Received on Behalf of 
Child. — Trial court properly refused to con- 
sider a disability check received by disabled 
defendant on child’s behalf as defendant’s in- 
come in figuring his obligation, but erred in 
allowing defendant to receive the money for his 
own use. Sain v. Sain, 1384 N.C. App. 460, 517 

SS BeZds92 17,1999); 
Adoption Assistance Payments. — Adop- 

tion assistance payments received by the par- 
ties were resources for the parties’ adopted 
children, and thus could not be set off against 
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the father’s child support obligation. Gaston 
County v. Miller, 168 N.C. App. 577, 608 S.E.2d 
101, 2005 N.C. App. LEXIS 332 (2005). 
Medical insurance premiums paid by a 

parent on behalf of a child are actual expendi- 
tures which must be considered in computing 
retroactive child support. Lawrence v. Tise, 107 
N.C. App. 140, 419 S:E.2d 176 (1992). 

Failure of the trial court to treat a portion of 
mother’s premiums as an actual expenditure 
for the purposes of calculating retroactive sup- 
port was not error, because there was no evi- 
dence in the record to support a finding on the 
portion of the premiums for the joint policy 
attributable only to coverage of the child. In the 
absence of such evidence, the trial court would 

only be speculating as to the child’s share of the 
cost, and this it could not do. Lawrence v. Tise, 

107 N.C) App: 140, 419 S.B:2d:176,(1992)) 
Consideration of Health Insurance Cov- 

erage Erroneous. — According to former sub- 
division (cl)(6) of this section, the trial court 

was not allowed to vary the presumptive 
amount of child support based upon the “provi- 
sion of health insurance coverage;” therefore, 

by varying the presumptive guideline amount 
because of the defendant’s maintenance of 
health insurance on the plaintiff and the chil- 
dren, the trial court acted in violation of this 

section. Browne v. Browne, 101 N.C. App. 617, 
400 S.E.2d 736 (1991). 
Reconsideration of Alimony or Child 

Support After Equitable Distribution. — 
Section 50-20 (f) obviously contemplates that 
child support order may precede equitable dis- 
tribution order. No child support order is ever 
final and delaying child support order in 
lengthy case until after equitable distribution 
issue was decided would have prolonged an 
already long-pending case. Trial court’s deci- 
sion to enter child support order prior to deter- 
mination of equitable distribution issue was 
under the statute. Cohen v. Cohen, 100 N.C. 

App. 334, 396 S.E.2d 344 (1990). 
Amount of Award Is Within Trial Court’s 

Discretion. — Once an award is found to be 
justified, the amount lies within the trial 
court’s discretion and will not be disturbed 
absent manifest abuse. Sloop v. Friberg, 70 
N.C. App. 690, 320 S.E.2d 921 (1984). 
Amount Should Be Fair and Not Confis- 

catory. — An order for the maintenance of a 
child should be in an amount that is fair and 
not confiscatory in light of the parent’s earning 
ability. Plott v. Plott, 65 N.C. App. 657, 310 
S.E.2d 51 (1983), modified on other grounds, 
313 N.C. 63, 326 S.E.2d 863 (1985). See also, 
Fuchs v. Fuchs, 260 N.C. 635, 183 S.E.2d 487 

C963) 
Allowance Should Be Made for Parent’s 

Living Expenses. — In determining the 
amount of an order for the support of children, 
a reasonable allowance should be made for the 
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living expenses of their father (or mother) in 
the light of his earnings. Fuchs v. Fuchs, 260 
N.C. 635, 1383 S.E.2d 487 (1963). 
Dividing Parent’s Income by Number of 

Dependents Is Disapproved. — Fixing the 
amount of support for minor children by divid- 
ing the income of their father (or mother) by the 
number of people dependent upon him for sup- 
port is not approved. Fuchs v. Fuchs, 260 N.C. 
635, 133 S.E.2d 487 (1963). 
Conduct of Parties May Be Considered. 

— In addition to the factors enumerated in 
subsection (c) of this section, the trial court may 
consider the conduct of the parties, the equities 
of the given case, and any other relevant facts 
in determining child support. Warner v. 
Latimer, 68 N.C. App. 170, 314 S.E.2d 789 

(1984). 
This section clearly allows the trial court to 

consider other facts of the particular case in 
arriving at the amount of defendant’s share of 
support in an action for reimbursement. Thus, 
while the defendant’s ability to pay and his 
earning capacity are factors to be considered, 
they are not controlling. The court may also 
consider the conduct of the parties and the 
equities of the case. Stanley v. Stanley, 51 N.C. 
App. 172, 275 S.E.2d 546, cert. denied, 303 N.C. 
182, 280 S.E.2d 454, appeal dismissed, 454 U.S. 
959, 102 S. Ct. 496, 70 L. Ed. 2d 374 (1981). 
Improper Use of Earning Capacity Rule. 

— Trial court erred in modifying a father’s child 
support obligation pursuant to G.S. 50-13.4; the 
trial court found that while the father reduced 
his income, he did not act in bad faith, and a 
finding of bad faith was required to apply the 
earning capacity rule under N.C. Child Support 
Guidelines, 2003 Ann. R. N.C. 38, 35. Cook v. 
Cook, 159 N.C. App. 657, 583 S.E.2d 696, 2003 
N.C. App. LEXIS 1528 (2003). 
Findings and Conclusions of Law Re- 

quired. — In setting amounts for child sup- 
port, where the trial court sits without a jury, 
the judge is required to find the facts specially 
and state separately its conclusions of law 
thereon, and to direct the entry of the appro- 
priate judgment. Dishmon v. Dishmon, 57 N.C. 
App. 657, 292 S.E.2d 293 (1982). 

Findings Must Indicate Consideration 
of Needs and Earnings. — Conclusions of law 
must be based upon factual findings specific 
enough to indicate to the appellate court that 
the judge below took due regard of the partic- 
ular estates, earnings, conditions, and accus- 

tomed standard of living of both the child and 
the parents. Dishmon v. Dishmon, 57 N.C. App. 
657, 292 S.E.2d 293 (1982). 
Findings as to Child’s Past and Present 

Expenses Required. — In order to determine 
the reasonable needs of the child, the trial court 
must hear evidence and make findings of spe- 
cific fact on the child’s actual past expenditures 
and present reasonable expenses. Atwell v. 
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Atwell, 74 N.C. App. 231, 328 S.E.2d 47 (1985). 
Minor child’s hospitalization and its re- 

sulting costs constituted a substantial 
change in circumstances. Thus case was 
remanded to take into account the parties’ 
abilities to provide support for the minor child’s 
medical expenses and to enter an order modi- 
fying the support order. Lawrence v. Nantz, 115 
N.C. App. 478, 445 S.E.2d 87 (1994). 
Award Where Father Has Substantial 

Income. — In an action for child support, the 
court, in making its award, should keep in 
mind that children of a man of substantial 
income are entitled to live accordingly. McLeod 
v. McLeod, 43 N.C. App. 66, 258 S.E.2d 75, cert. 
denied, 298 N.C. 807, 261 S.1-2d 920) (1979). 

Credit for Voluntary Expenditures. — As 
to granting of credit towards payment of court- 
ordered child support for voluntary expendi- 
tures, see Goodson v. Goodson, 32 N.C. App. 76, 
23 1cS Ee2d 1784 UOT) 

The trial court has a wide discretion in de- 
ciding initially whether justice requires that a 
credit be given under the facts of each case and 
then in what amount the credit is to be 
awarded. The better view allows credit when 
equitable considerations exist which would cre- 
ate an injustice if credit were not allowed. 
Evans v. Craddock, 61 N.C. App. 438, 300 

S.E.2d 908 (1983). 
Expenses During Visitation. — Credit is 

not likely to be appropriate for frivolous ex- 
penses or for expenses incurred in entertaining 
or feeding the child during visitation periods. 
Evans v. Craddock, 61 N.C. App. 438, 300 
S.E.2d 908 (1983). 
Whether credit is allowed for time spent in 

visitation with the noncustodial parent de- 
pends on the facts of the particular case and is 
a matter within the court’s discretion, as the 

fact that a child spends a certain amount of 
time with one parent does not necessarily mean 
that his reasonable and necessary living ex- 
penses are incurred proportionally. Gibson v. 
Gibson, 68 N.C. App. 566, 316 S.E.2d 99 (1984). 

Trial court’s use of one-third of mother’s 
total fixed expenses to establish reason- 
able needs of child was neither unfair nor 
impermissible where the expense figures in 
mother’s affidavit of financial status included 
expenses only for herself and the child, as she 
had not remarried, and furthermore, where the 

trial court not only found that mother’s living 
expenses were reasonable, but also reduced 
several of the figures on the affidavit before 
making that finding, and where, with the ex- 

ception of the amount of scheduled visitation, 
father presented no evidence on which the 
court could have based other findings regarding 
the child’s expenses and needs. Gibson v. Gib- 
son, 68 N.C. App. 566, 316 S.E.2d 99 (1984). 

Parties Cannot Consent to Improperly 
Based Order. — The parties, by their consent, 
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cannot enable a trial judge to enter an order not 
based upon consideration of the several factors 
listed in subsection (c) of this section and G.S. 
50-16.5(a). Williamson v. Williamson, 20 N.C. 
App. 669, 202 S.E.2d 489 (1974). 
Method of Payment Is Within Discretion 

of Court. — In utilizing the provision in sub- 
section (e) of this section that payment for the 
support of a minor child shall be paid by lump 
sum payment, periodic payments, or by trans- 
fer of title or possession of personal property of 
any interest therein as the court may order, the 
trial court is vested with broad discretion, and 

is not limited to ordering any one of the desig- 
nated methods of payment. In keeping with the 
court’s powers, an order under this section will 

be upheld barring an abuse of that discretion. 
Weaver v. Weaver, 88 N.C. App. 634, 364 S.E.2d 
706, cert. denied, 322 N.C. 330, 368 S.E.2d 875 

(1988). 
Trial court’s creation of a trust consisting 

of certain real and personal property owned by 
the parties in order to secure payment of ali- 
mony and child support was a proper exercise 
of its discretion in applying the provisions of 
subsection (e) of this section and G.S. 50-16.7(a) 
and (c) and would be affirmed. Weaver v. 
Weaver, 88 N.C. App. 634, 364 S.E.2d 706, cert. 
denied, 322 N.C. 330, 368 S.E.2d 875 (1988). 
Amount Not Excessive. — Where defen- 

dant earned one hundred thirty-two dollars 
($132.00) a week and had monthly expenses in 
the amount of fifty-two dollars ($52.00), the 
court’s order for defendant to pay one hundred 
dollars ($100.00) per month in child support 
was not an abuse of discretion; defendant had 

been paying plaintiff one hundred dollars 
($100.00) per week voluntarily for several 
months prior to the hearing, had testified that 
he would continue to do so, and the court had 

made extensive findings regarding the child’s 
needs, the parents’ estates and earnings, etc. 
Rawls v. Rawls, 94 N.C. App. 670, 381 S.H.2d 
L901 989). 

Yearly support payment of $37,871.89 held 
not excessive where payor earned about 
$200,000.00 per year and where family enjoyed 
very high standard of living prior to dissolution 
of marriage and where court found, based on 
payor’s testimony, that payor could pay any 
amount court might order up to and including 
$71,318.04. Cohen v. Cohen, 100 N.C. App. 334, 
396 S.E.2d 344 (1990). 
Improper Reduction of Child Support 

Payments. — Reducing child support pay- 
ments by subtracting amount of money calcu- 
lated to represent what custodial parent saves 
in expenses while the child is visiting with 
noncustodial parent was improper. Cohen v. 
Cohen, 100 N.C. App. 334, 396 S.E.2d 344 
(1990). 
Consideration of Shared Custody Justi- 

fied. — Fact that defendant had sole custody of 
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one of the children and furnished the child’s 
sole support, while defendant contributed to 
the support of the two children in plaintiff's 
custody, clearly justified the trial court’s consid- 
eration of the shared custody factor; trial court 
was not required to make findings as to how or 
why this custody arrangement rendered guide- 
lines adopted pursuant to subsection (cl) inap- 
plicable where the guidelines provided for sup- 
port payments to be based upon the 
noncustodial parent’s gross income. Morris v. 
Morris, 92 N.C. App. 359, 374 S.H.2d 441 

(1988). 
Imputed Income. — Where there was no 

evidence that defendant, who worked for a 

school system as a psychologist, intentionally 
depressed his income or otherwise engaged in 
bad faith, the trial court erred by imputing 
income to defendant for four weeks during the 
school district summer recess. Ellis v. Ellis, 126 
N.@: App: 362;:485/Si.2ds8 2101997): 

Sufficient Findings by the Court. — In 
spite of trial court’s failure to make finding as to 
husband’s net income, court’s findings regard- 
ing gross income of husband and wife along 
with wife’s net income and children’s expenses 
was sufficient to satisfy requirement under this 
section that court give due regard to parties’ 
estates, earnings, conditions and standard of 

living in setting child support. Sikes v. Sikes, 98 
N.C. App. 610, 391 S.E.2d 855 (1990), aff’d, 330 
N.@5595) 41 leSshie2d 158841992): 
Income of Business in which Defendant 

Held Controlling Interest. — Court neither 
abused its discretion nor imputed income to 
defendant when it allocated to him the amount 
of income earned by the business in which he 
held 51% and controlled disbursement of corpo- 
rate funds. Cauble v. Cauble, 133 N.C. App. 
390,/915 SH. 2de70s81999); 

Use of Accrual Figures. — Use of accrual 
figures in the trial court’s calculations was 
reflective of an appropriate level of gross in- 
come available to the defendant and not mani- 
festly unsupported by reason. Cauble v. Cauble, 
1335N.CApp. 3907515 S:2d 708,GL999): 

Court’s findings were insufficient to sup- 
port awarding no support under subsection (c) 
since the court failed to determine what were 
the reasonable needs of the minor child for 
health, education, and maintenance. 
McLemore v. McLemore, 89 N.C. App. 451, 366 
S.E.2d 495 (1988). 

In an action seeking an increase in child 
support over the amount set forth in separation 
agreement, order which contained no specific 
findings with respect to the actual past or 
present expenses incurred for the support of 
the children was insufficient to support the 
court’s conclusion that the reasonable needs of 
the children amounted to $2,800.00 per month. 
Holderness v. Holderness, 91 N.C. App. 118, 
370 S.E.2d 602 (1988). 
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Where the trial court made no findings what- 
soever with respect to the parties’ “estates, 
earnings, conditions, [and] accustomed stan- 

dard of living” for the year 1984, its award of 
retroactive child support would be vacated 
since it was not based on sufficient findings 
pertaining to the year 1984. Napowsa v. 
Langston, 95 N.C. App. 14, 381 S.E.2d 882, 
cert. denied, 325 N.C. 709, 388 S.H.2d 460 

(1989). 
Trial court erred in ruling it had no 

authority to modify the income tax deduc- 

tion provision of the parties’ separation 

agreement as they requested a recalculation 

of child support, obliging the trial court to apply 

the entirety of the guidelines, including not 

only the worksheets, but also the commentary. 

Ticconi v. Ticconi, 161 N.C. App. 730, 589 

S.E.2d 371, 2003 N.C. App. LEXIS 2270 (2003). 

Refusal to Consider Reduction in In- 

come. — Trial court erred in concluding that 

reduction in income of father, the custodial 

parent, due to leaving employment to return to 

school, could not be considered on motion to 

increase plaintiff’s child support obligations. 

Fischell v. Rosenberg, 90 N.C. App. 254, 368 

Bierce LT (r988). 
Remand to Allow Court to Make Find- 

ings. — Appellate court remanded case to allow 

trial court to make findings concerning the 

reasonable needs of child, the relative ability of 

the parents to support the child, and a deter- 

mination of whether a variation from the 

Guidelines was appropriate on these grounds. 

Brooker v. Brooker, 133 N.C. App. 285, 515 

SeHe20i284i 1999). 
Findings Unsupported by Evidence. — 

Judge erred by ordering mother to pay four 

hundred eighty dollars ($480.00) per month in 

child support; the figures of five hundred dol- 

lars ($500.00) and four hundred eighty dollars 

($480.00) were not supported by any evidence 

in the record on appeal and, despite the absence 

of mother’s financial records, the judge could 

have determined the child’s reasonable needs 

through evidence offered by father; however, 

the figures the judge arrived at were unsup- 

ported by father’s testimony, and were not 

supported by any of the previous orders entered 

in the case. Correll v. Allen, 94 N.C. App. 464, 

380 S.E.2d 580 (1989). 

Reduction of Income on Return to 

School. — Trial court erred in concluding re- 

duction in income of father, custodial parent, 

due to leaving employment to return to school, 

could not be considered on motion to increase 

plaintiff’s child support obligations. Fischell v. 

Rosenberg, 90 N.C. App. 254, 368 S.E.2d 11 

(1988). 
Accustomed Standard of Living. — 

Where the trial court unequivocally disre- 

garded the principle that the accustomed stan- 

dard of living is a factor to be considered and, 
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instead based alimony on the standard of living 

the parties maintained after the divorce there 

was prejudicial error. Barham v. Barham, 127 

N.C. App. 20, 487 S.E.2d 774 (1997), aff'd, 347 

N.C. 570, 494 S.E.2d 763 (1998). 

Change in Circumstances Not Shown. — 

Where the trial court found that defendant 

voluntarily quit his job, willfully and intention- 

ally depressed his income, and failed to meet 

his burden of proof in showing a substantial 

change of circumstances, the court entered a 

judgment against defendant denying his mo- 

tion to reduce child support by reason of sub- 
stantial change of circumstances. Askew v. 
Askew, 119 N.C. App. 242, 458 S.H.2d 217 

(i995): 

B. Effect of Separation Agreements, 
Consent Judgments and Arbitration 

Awards. 

Separation Agreements Are Not Binding 

on the Court. — Valid separation agreements, 

including consent judgments with respect to 

marital rights based on such agreements, are 

not final and binding as to the amount to be 

provided for the support and education of minor 

children. Hinkle v. Hinkle, 266 N.C. 189, 146 

S.E.2d 73 (1966), decided under former § 50- 

leo 
Valid separation agreements relating to mar- 

ital and property rights of the parties are not 

final and binding as to the custody of minor 

children or as to the amount to be provided for 

the support and education of such minor chil- 

dren. Perry v. Perry, 33 N.C. App. 139, 234 

S.E.2d 449, cert. denied, 292 N.C. 730, 235 

Sch / S41GL9 ie.) 
And Cannot Deprive the Court of Its 

Authority. — Separation agreement dealing 

with the custody and the support of the chil- 

dren of the parties cannot deprive the court of 

its inherent as well as statutory authority to 

protect the interests of and provide for the 

welfare of minors. McKaughn v. McKaughn, 29 

N.C. App. 702, 225 S.u.2d 616 (1976). 

While the court cannot relieve parent of any 

contractual obligation he assumed to support 

his child in excess of what the law would 

require, it can, in the exercise of its inherent 

and statutory authority to provide for the wel- 

fare of minors, order payment of an amount 

either larger or smaller than that provided for 

in separation agreement. Bottomley _ v. 

Bottomley, 82 N.C. App. 231, 346 S.H.2d 317 

(1986). 
Arbitration Awards Also Remain Re- 

viewable and Modifiable. — Just as parents 

cannot by agreement deprive the courts of their 

duty to promote the best interests of their 

children, they cannot do so by arbitration. 

Hence those provisions of an arbitration award 

concerning custody and child support, like 
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those provisions in a separation agreement, 
will remain reviewable and modifiable by the 

court. Crutchley v. Crutchley, 306 N.C. 518, 293 
Silt. 20.1793) (1982)i 

Court Retains Jurisdiction Despite Sup- 
port Provisions of Separation Agreement 
or Arbitration Award. — While the amount 
of child support agreed on by the parties to a 
separation agreement is presumed, in the ab- 
sence of evidence to the contrary, to be just and 
reasonable, it remains within the authority of 

the courts pursuant to this Chapter to order 
payments for support in such amounts as will 
meet the reasonable needs of the child for 
health, education and maintenance, having due 

regard to the estates, earnings, conditions, and 
accustomed standard of living of the child and 
the parties, the child care and homemaker 
contributions of each party, and other facts of 
the particular case. The same reasoning applies 
to an arbitration award concerning child sup- 
port. Crutchley v. Crutchley, 306 N.C. 518, 2938 
Sr 2de195 Cl982): 

But Separation Agreements and Con- 
sent Judgments Cannot Be Ignored. — 
Provisions of a valid separation agreement, 
including a consent judgment based thereon, 

cannot be ignored or set aside by the court 
without the consent of the parties. Hinkle v. 
Hinkle, 266 N.C. 189, 146 $.E.2d 73 (1966), 
decided under former § 50-13. 

A valid separation agreement cannot be ig- 
nored or set aside by the court without the 

consent of the parties. Winborne v. Winborne, 
41 N.C. App. 756, 255 S.E.2d 640, cert. denied, 
298 N.C. 305, 259 S.H.2d 918 (1979). 

Level of Support in Separation Agree- 
ment Is Only One Factor in Decision. — 
When a trial court is called upon for the first 
time to determine the appropriate level of child 

support payments agreed upon in separation 

agreements, the “presumption” of reasonable- 
ness of the agreed upon level of support in such 
cases is one of evidence only; that is, the agreed 
upon level of support constitutes some evidence 
of the appropriate level of support, but that this 
evidence must be weighed and considered by 
the trial court together with all other relevant 
and competent evidence bearing upon the stat- 
utory factors set out in subsection (c) of this 
section; in other words, the trial court is writing 

upon a clean slate, and the previously agreed 
upon level of support is but one factor to be 
considered. Morris v. Morris, 92 N.C. App. 359, 
374 S.E.2d 441 (1988). 

When Agreement May Be Modified. — A 
separation agreement is a contract between the 
parties, and the court is without power to 
modify it except (1) to provide for adequate 
support for minor children, and (2) with the 
mutual consent of the parties thereto where 
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rights of third parties have not intervened. 
McKaughn v. McKaughn, 29 N.C. App. 702, 225 
S.E.2d 616 (1976). 
Amount Set by Agreement Is Presump- 

tively Just and Reasonable. — Where par- 
ties to a separation agreement agree upon the 

amount for the support and maintenance of 
their minor children, there is a presumption, in 
the absence of evidence to the contrary, that the 
amount mutually agreed upon is just and rea- 
sonable. Fuchs v. Fuchs, 260 N.C. 635, 133 

S.E.2d 487 (1963); Winborne v. Winborne, 41 

N.C. App. 756, 255 S.E.2d 640, cert. denied, 298 
INGe20D e200 pakecdr ore 197 oO) 
And May Not Be Changed Absent 

Change in Conditions. — Where parties to a 
separation agreement agree concerning the 
support and maintenance of their minor chil- 
dren, there is a presumption, in the absence of 
evidence to the contrary, that the provisions 
mutually agreed upon are just and reasonable, 
and the court is not warranted in ordering a 
change in the absence of any evidence of a 
change in conditions. McKaughn v. McKaughn, 
29 N.C. App. 702, 225 S.E.2d 616 (1976). 
Or Absent Need for Increase. — Where 

parties to a separation agreement agree upon 

the amount for the support and maintenance of 
their minor children, there is a presumption, in 
the absence of evidence to the contrary, that the 
amount mutually agreed upon is just and rea- 
sonable. Upon motion, a trial court may not 
order an increase in the absence of any evi- 
dence of a change in conditions or of the need 
for such increase, particularly when the in- 

crease is awarded solely on grounds that the 
father’s income has increased so that he is able 
to pay a larger amount. Dishmon v. Dishmon, 
57_.N.C. App: 657, 292. S:H.2d:293 (1982): 

Child Referred to in Consent Judgment 
Is Under Protective Custody of Court. — 
Even though an order requiring father to make 
payments for the support of his child was 
entered by consent of the parents, the child was 
under the protective custody of the court. Smith 
v. Smith, 247 N.C. 223, 100 S.E.2d 370 (1957), 
revd on other grounds, 248 N.C. 298, 103 

S.E.2d 400 (1958). 
The effect of an order setting a lesser 

amount of child support than that pro- 
vided for by separation agreement is not to 
deprive the custodial parent of her contractual 
right to recover the sums provided for in the 
agreement, but to limit her contempt remedy to 
the sums provided for by the court order. 
Bottomley v. Bottomley, 82 N.C. App. 231, 346 
SHi2des F7 (i986): 
Right of Party to Separation Agreement 

to Bring Action. — When a case is properly 
before it, the court has the duty to award 
custody in accordance with the best interests of 
the child, and no agreement, consent or condi- 
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tion between the parents can interfere with this 
duty or bind the court. Thus, the existence of a 
valid separation agreement containing provi- 
sions relating to the custody and support of 
minor children does not prevent one of the 
parties to the agreement from instituting an 
action for a judicial determination of those 
same matters. Winborne v. Winborne, 41 N.C. 

App. 756, 255 S.E.2d 640, cert. denied, 298 N.C. 

805,1259 S.E2d,918:(1979). 
The existence of a valid separation agree- 

ment relating to child support or custody does 
not prevent one of the parties from instituting 
an action for a judicial determination of those 
same matters. Powers v. Parisher, 104 N.C. 
App. 400, 409 S.E.2d 725 (1991), appeal dis- 

missed, 331 N.C. 286, 417 S.H.2d 254 (1992). 

As to effect of reconciliation and re- 

sumption of cohabitation on a separation 

agreement, see Hand v. Hand, 46 N.C. App. 
82, 264 S.E.2d 597, cert. denied, 300 N.C. 556, 

270 mE. 2d 107 (1980). 

No Obligation to Support Child Past Ma- 

jority Despite Disability. — Where mother’s 
testimony offered at the hearing showed that 
son was 18 years old, had graduated from high 

school, had a part-time job, and was attempting 
to raise money to go to college, and mother 
further testified that son was not a normal 18 

year old since he was involved in a wreck, trial 

court was without authority to order father to 
pay child support arrearages of five hundred 

dollars ($500.00); the evidence showed that 
pursuant to subdivision (c)(2) of this section, 

defendant was relieved of any obligation to 

support his son after his graduation from high 
school on June 5, 1988, and even if mother’s 

evidence was sufficient to show that son was 
physically or mentally incapable of self-sup- 

port, there was no longer a statutory obligation 

for parents to support their disabled adult 

children. State v. Benfield, 95 N.C. App. 451, 

382)5.H.2d 77611989). 

Obligation to Pay Is Independent of 

Compliance with Unrelated Provisions in 

Agreement. — The duty of a parent to pay 

child support as agreed to in a separation 

agreement will not be excused because the 

other parent does not comply with other provi- 

sions of the separation agreement unrelated to 

the financial support of the children. Nisbet v. 

Nisbet, 102 N.C. App. 232, 402 S.E.2d 151, cert. 

denied, 329 N.C. 499, 407 S.E.2d 538 (1991). 

Defendant’s obligation to pay child support 

as provided in the separation agreement 1s not 

dependent upon plaintiff’s compliance with vis- 

itation, nonharassment, or noncohabitation 

provisions in the same agreement. To hold 

otherwise would punish the children for the 

misbehavior of a parent. Nisbet v. Nisbet, 102 

N.C. App. 232, 402 S.E.2d 151, cert. denied, 329 

N.C. 499, 407 S.E.2d 538 (1991). 
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V. TERMINATION OF OBLIGATION. 

A. In General. 

When Legal Obligation to Support Child 

Ends. — The statutes concerning child support 

all use the term “minor,” “minor child” or “mi- 

nor children,” never referring to age 21. There- 

fore, in substituting the new meaning of “mi- 

nor” provided by Chapter 48A into the statutes, 

the legal obligation to support one’s child ends 
at age 18, absent a showing that the child is 
insolvent, unmarried and physically or men- 

tally incapable of earning a livelihood as con- 
templated by G.S. 50-13.8. Crouch v. Crouch, 14 

N.C. App. 49, 187 S.E.2d 348, cert. denied, 281 

ING. 3145 188°S:E. 205397 (1972). 
In the absence of an enforceable contract 

otherwise obligating a parent, North Carolina 
courts have no authority to order child support 
for a child who has attained the age of majority, 
unless the child has not completed secondary 
schooling, or, pursuant to G.S. 50-13.8, the 

child is mentally or physically incapable of 
self-support. Bridges v. Bridges, 85 N.C. App. 
524, 355 S.E.2d 230 (1987); Pieper v. Pieper, 90 
N.C. App. 405, 368 S.E.2d 422, aff'd, Ellinwood 
vy. Ellinwood, 88 N.C. App. 119, 362 8.E.2d 584 

GOS: 
Effect of One of Several Children Reach- 

ing Age 18. — While child support obligations 

ordered by a court terminate upon the child 

reaching age 18, unless the child is otherwise 

emancipated prior to reaching age 18 or the 

trial court in its discretion continues to enforce 

the payment obligation after the child reaches 

age 18 and while the child is in primary or 

secondary school, when one of two or more 

minor children for whom support is ordered 

reaches age 18, and when the support ordered 

to be paid is not allocated as to each individual 

child, the supporting parent has no authority to 

unilaterally modify the amount of the child 

support payment. The supporting parent must 

apply to the trial court for modification. Craig v. 

Craig, 103 N.C. App. 615, 406 S.E.2d 656 

(UGS) 
Cases holding that where one of two minor 

children reaches the age of 18, a trial court may 

retroactively modify child support arrearages 

when equitable considerations exist which 

would create an injustice if modification is not 

allowed were decided before G.S. 50-13.10 be- 

came effective on October 1, 1987. Under this 

statute, if the supporting party is not disabled 

or incapacitated, a past due, vested child sup- 

port payment is subject to divestment only as 

provided by law, and if, but only if, a written 

motion is filed and due notice is given to all 

parties before the payment is due. Craig Vv. 

Craig, 103 N.C. App. 615, 406 S.E.2d 656 

(W991): 
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Support Improperly Terminated. — 
Where father unilaterally terminated child 
support payments after his son reached the age 
of 18 and had failed to make satisfactory 
progress towards graduation from high school, 
the support payments were improperly termi- 
nated. Leak v. Leak, 129 N.C. App. 142, 497 
S.E.2d 702 (1998), cert. denied, 348 N.C. 498, 
BIOIS 2d 7380 ,G1 998), 
“Minor Child” under Prior Law. — Before 

the enactment of Chapter 48A, it was evident 
that the meaning of “minor child” within the 
purview of the custody and support statutes 
contemplated the common-law age of majority, 
age 21. Shoaf v. Shoaf, 14 N.C. App. 231, 188 
S.E.2d 19, rev’d on other grounds, 282 N.C. 287, 

192 S.E.2d 299 (1972). 

B. Effect of Separation Agreement, 
Consent Judgment, etc. 

A parent may contract to support his or 
her children past the age of majority, and 
the court has power to enforce such a contract 
just as it would any other. Harding v. Harding, 
46 N.C. App. 62, 264 S.E.2d 131 (1980). 

But Court Cannot Enlarge on Such Ob- 
ligation. — Since the duty to support after the 
age of majority arises in contract, the court may 

not enlarge upon the obligation agreed to by the 
parties. Harding v. Harding, 46 N.C. App. 62, 
264 S.E.2d 131 (1980). 
Any attempt by the court to enlarge upon the 

obligation arising under contract by extending 
the duty of support beyond the age of majority 
would be void for lack of subject matter juris- 
diction. Harding v. Harding, 46 N.C. App. 62, 
264 S.E.2d 131 (1980). 
Consent Judgment Providing for Sup- 

port Until Majority. — A father’s legal liabil- 
ity for the support of his son born on January 
13, 1953, by reason of a consent judgment dated 
June 11, 1970, providing that payments for 
child support should continue until such time 
as said minor child reached his majority or was 
otherwise emancipated, would not continue un- 
til his son became 21 years of age. Shoaf v. 
Shoat, 2520N. Ca257-0192-S We 2de29 91972). 

VI. SEPARATE IDENTIFICATION OF 
ALLOWANCES. 

Allowances to Be Separated. — The al- 
lowances to be separated in the order, as re- 
quired by subsection (e) of this section, are the 
support payments for the minor child or chil- 
dren and the amounts ordered for alimony or 
alimony pendente lite. Brooks v. Brooks, 12 
N.C. App. 626, 184 S.E.2d 417 (1971). 
Court Need Not Designate Amounts for 

Each Child. — Subsection (e) of this section 
does not require the trial court to designate the 
amount of support payments for each child, 
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although such designation may prove helpful to 
simplify any future adjustments or modifica- 
tions. Brooks v. Brooks, 12 N.C. App. 626, 184 
Sedan 97 1): 

Failure to Identify Purpose of Support 
as Health, Education and Maintenance Is 

Not Error. — The better practice is for the 
court’s order to relate that the payment ordered 
under this section is the amount necessary to 
meet the reasonable needs of the child for 
health, education, and maintenance, but the 

failure of the court to do so does not constitute 
reversible error. Andrews v. Andrews, 12 N.C. 

App. 410, 183 S.E.2d 843 (1971); Martin v. 

Martin, 35 N.C. App. 610, 242 S.E.2d 393, cert. 
denied, 295 N.C. 261, 245 S.E.2d 778 (1978). 

Failure to Separate Allowances Held Er- 
ror. — The trial court erred in failing to sepa- 
rately state and identify the allowances for 
alimony pendente lite and child support as 
required by subsection (e) of this section. Man- 
ning v. Manning, 20 N.C. App. 149, 201 S.H.2d 
AGTCLOTS): 

VII. FINDINGS AND CONCLUSIONS. 

Judge Must Make Findings of Fact and 
Conclusions of Law. — In setting amounts 
for child support, where the trial court sits 
without a jury, the judge is required to find the 
facts specially and state separately its conclu- 
sions of law thereon and direct the entry of the 
appropriate judgment. Dishmon v. Dishmon, 57 
N-C. App.657, 292 S.1.2d 293 (1932)7 Gipson. 
Gibson, 68 N.C. App. 566, 316 S.E.2d 99 (1984). 

The requirements for findings of fact applica- 
ble to orders for alimony are also applicable to 
the determination of reasonable and adequate 
child support. Gebb v. Gebb, 77 N.C. App. 309, 
Seow ach OP Alb( ie keisy). 
The purpose of the requirement that the 

court make findings of those specific facts 
which support its ultimate disposition of the 
case is to allow a reviewing court to determine 
from the record whether the judgment, and the 
legal conclusions which underlie it, represent a 
correct application of the law. Gibson v. Gibson, 
68 N.C. App. 566, 316 S.E.2d 99 (1984). 

Effective appellate review of an order entered 
by a trial court sitting without a jury is largely 

dependent upon the specificity by which the 
order’s rationale is articulated. Evidence must 
support findings; findings must support conclu- 
sions; conclusions must support the judgment. 
Gibson v. Gibson, 68 N.C. App. 566, 316 S.E.2d 
99 (1984). 
Remand for Further Findings. — The 

findings of fact in a case for child support, were 
insufficient to determine whether the trial 
court gave due regard to the estates of the 
parties and the case must be remanded for 
further findings on this matter, even though 
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there was ample evidence contained in the 
record about the estates of both parties. Sloan 
y. Sloan, 87 N.C. App. 392, 360 S.E.2d 816 

(1987). 
Case was remanded for additional fact-find- 

ing where the district court failed to identify 
the presumptive amount of support due under 
the Guidelines and where there was no analy- 
sis of the reasonable needs of the two minor 
children, other than a finding that plaintiff's 
child care costs for one of the children was 
reasonable. Rowan County DSS v. Brooks, 135 
N.C. App. 776, 522 S.E.2d 590, 1999 N.C. App. 
LE XS A'231(1999). 

Trial court erred by failing to explain in its 
findings of fact why it did not award child 
support from the time of the filing of the pater- 
nity and child support complaint; judgment 
was reversed and case was remanded to trial 
court for further findings. State ex rel. Miller v. 
Hinton, 147 N.C. App. 700, 556 S.E.2d 634, 
2001 N.C. App. LEXIS 1254 (2001). 

Trial court was required to conduct a hearing 
when the trial court neither made findings 
related to the needs of the children at the time 
of a modification hearing nor concluded 
whether the presumption of reasonableness in 
a separation agreement was rebutted. Pataky v. 
Pataky, 160 N.C. App. 289, 585 S.E.2d 404, 
2003 N.C. App. LEXIS 1797 (2003), aff’d, 359 
N.C. 65, 602 S.E.2d 360 (2004). 
Contents of Findings. — There are no set 

guidelines as to what the findings of fact con- 
cerning the needs of the minor children must 
contain. The appellate courts of this State re- 
quire only that the findings be based on compe- 
tent evidence as to what the needs of the 
children are, and that such findings sustain the 
conclusion that the support payments ordered 
are in such amount as to meet the reasonable 
needs of the child. Byrd v. Byrd, 62 N.C. App. 
438, 303 S.E.2d 205 (1983). 
Findings Must Be Specific. — Where the 

trial court sits without a jury, the judge is 
required to make factual findings specific 
enough to indicate to the appellate court that 
due regard was taken of the factors enumer- 
ated in this section. Byrd v. Byrd, 62 N.C. App. 
438, 303 S.E.2d 205 (1983). 

In orders of child support, the court should 
make findings of specific facts (e.g. incomes, 
estates) to support a conclusion as to the rela- 
tive abilities of the parties to provide support. 

Steele v. Steele, 36 N.C. App. 601, 244 S.E.2d 

466 (1978). 
Without findings relating to the parties’ rea- 

sonable expenses, there is no basis for a deter- 

mination as to the parties’ relative abilities to 
provide the support necessary to meet the rea- 

sonable needs of the children. Holderness v. 

Holderness, 91 N.C. App. 118, 370 S.E.2d 602 

(1988). 
In order to determine the reasonable needs of 
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the child, the trial court must hear evidence 

and make findings of specific fact on the child’s 
actual past expenditures and present reason- 
able expenses. Holderness v. Holderness, 91 
N.C. App. 118, 370 S.E.2d 602 (1988). 

Case would be remanded for additional find- 
ings regarding the income or loss, if any, of one 
of defendant’s businesses where the trial court’s 
order failed to reflect its treatment of these 
figures. Cauble v. Cauble, 183 N.C. App. 390, 

Dilan 2chs/ 08. GL999): 
And Must Cover Factors in Subsection 

(c). — The trial court must hear evidence on 
each of the factors listed in subsection (c) of this 
section and substantiate its conclusions of law 
by making findings of specific facts on each of 
the listed factors. Newman v. Newman, 64 N.C. 
App. 125, 306 S.E.2d 540, cert. denied, 309 N.C. 
822, 310 S.E.2d 351 (1983). 

Conclusions of law must be based upon fac- 
tual findings specific enough to indicate to the 
appellate court that the judge below took due 
regard of the particular estates, earnings, con- 
ditions, and accustomed standard of living of 
both the child and the parents. Dishmon v. 
Dishmon, 57 N.C. App. 657, 292 S.BH.2d 293 

(1982); Newman v. Newman, 64 N.C. App. 125, 

306 S.E.2d 540, cert. denied, 309 N.C. 822, 310 

S.E.2d 351 (1983); In re Botsford, 75 N.C. App. 
72, 330 S.E.2d 23 (1985); Boyd v. Boyd, 81 N.C. 
App. 71, 343 S.E.2d 581 (1986). 

To support an award of payment for support, 

the judgment of the trial court should contain 

findings of fact which sustain the conclusion of 

law that the support payments ordered are in 

such amount as to meet the reasonable needs of 

the child for health, education and mainte- 

nance, having due regard to the estates, earn- 

ings, conditions, accustomed standard of living 

of the child and the parties, and other facts of 

the particular care. Montgomery v. Montgom- 

ery, 32 N.C. App. 154, 231 S.E.2d 26 (1977); 

Poston v. Poston, 40 N.C. App. 210, 252 S.E.2d 

240 (1979); Grimes v. Grimes, 78 N.C. App. 208, 

336 S.E.2d 664 (1985). 
The trial court must make specific findings 

on each of the factors specified in subsection (c) 

of this section. In addition, the case law may 

require certain findings, as when the award is 

based on earning capacity rather than present 

income. Once the trial court has made such 

findings, they are conclusive if supported by 

any evidence, even if there is evidence contra. 

Sloop v. Friberg, 70 N.C. App. 690, 320 S.E.2d 

921 (1984). 
The trial judge must at least make findings 

sufficiently specific to indicate proper consider- 

ation of each of the factors established by 

subsection (c) of this section for a determination 

of child support. Spencer v. Spencer, 70 N.C. 

App. 159, 319 S.E.2d 636 (1984). 

Orders for child support must be based upon 

the interplay of the trial court’s conclusions of 
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law as to the amount of support necessary to 
meet the reasonable needs of the child and the 
relative abilities of the parents to provide that 
amount. These conclusions must, in turn, be 
based upon factual findings sufficiently specific 
to indicate to the appellate court that the trial 
court took due regard of the estates, earnings, 
conditions and accustomed standard of living of 
both child and parents. Little v. Little, 74 N.C. 
App. 12, 327 S.E.2d 283 (1985). 

To comply with subsection (c) of this section, 
the order for child support must be premised 
upon the interplay of the trial court’s conclu- 
sions of law as to the amount of support neces- 
sary to meet the reasonable needs of the child 
and the relative ability of the parties to provide 
that amount. To support these conclusions of 
law, the court must also make specific findings 
of fact so that an appellate court can ascertain 
whether the judge below gave due regard to the 
facts of the particular case. Such findings are 
necessary to an appellate court’s determination 
of whether the judge’s order is sufficiently sup- 
ported by competent evidence. Where the 
record discloses sufficient evidence to support 
the findings, it is not the Supreme Court's task 
to determine de novo the weight and credibility 
to be given the evidence contained in the record 
on appeal. Plott v. Plott, 313 N.C. 63; 326 
S.E.2d 863 (1985). 

Conclusions must be based upon factual find- 
ings sufficiently specific to indicate that the 
trial court took “due regard” of the factors 
enumerated in the statute. Atwell v. Atwell, 74 
N.C. App. 231, 328 $.E.2d 47 (1985). 

The trial court must hear evidence and make 
findings of fact on the parents’ income, estates 
and present reasonable expenses to determine 
the parties’ relative ability to pay. Bottomley v. 
Bottomley, 82 N.C. App. 231, 346 S.E.2d 317 
(1986). 

To comply with subsection (c), the trial court 
is required to make findings of fact with respect 
to the factors listed in the statute. Holderness v. 
Holderness, 91 N.C. App. 118, 370 S.E.2d 602 
(1988). 
Findings must be based upon competent 

evidence, and it is not enough that there may 
be evidence, in the record sufficient to support 
findings which could have been made. The trial 
court must itself determine what pertinent 
facts are actually established by the evidence 
before it. Atwell v. Atwell, 74 N.C. App. 231, 328 
S.E.2d 47 (1985). 
Actual Past Expenditures Must Be 

Found. — To determine the amount of support 
necessary to meet the reasonable needs of the 
child for health, education and maintenance, 
the court must make findings of specific facts as 
to what actual past expenditures have been. 
Warner v. Latimer, 68 N.C. App. 170, 314 
S.E.2d 789 (1984). 

To determine the amount of support neces- 
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sary to meet the reasonable needs of the child 
for health, education and maintenance (which 

are conclusions of law), the court must make 

findings of specific facts as to what actual past 
expenditures have been. Where past expendi- 
tures are below subsistence, due regard, of 
course, must be given to meeting the reason- 
able needs of the child. Steele v. Steele, 36 N.C. 

App. 601, 244 S.E.2d 466 (1978). 
In order to determine the reasonable needs of 

the child, the trial court must hear evidence 
and make findings of specific fact on the child’s 
actual past expenditures and present reason- 
able expenses. Boyd v. Boyd, 81 N.C. App. 71, 
343 S.E.2d 581 (1986); Bottomley v. Bottomley, 
82 N.C. App. 231, 346 S.E.2d 317 (1986), 
Conclusion as to Reasonableness of Per- 

sonal Expenses. — In a child support case, 
the trial court should be satisfied that personal 
expenses itemized in the parties’ balance sheets 
are reasonable under all the circumstances 
before making a determination of need or lia- 
bility, and though absence of a specific conclu- 
sion as to reasonableness will not necessarily 
be held for error, the better practice is for the 
order to contain such a conclusion. Coble v. 
Coble, 300 N.C. 708, 268 S.E.2d 185 (1980). 

The determination of what portion of claimed 
expenses is reasonable, and what portion is 
unreasonable, in arriving at an amount neces- 
sary to meet the reasonable needs of the child, 
requires an exercise of judgment and is there- 
fore not a question of fact but a conclusion of 
law. Boyd v. Boyd, 81 N.C. App. 71, 343 S.B.2d 
581 (1986). 
Error to Order Support Absent Appro- 

priate Findings. — Where the court does not 
make appropriate findings based on competent 
evidence as to what are the reasonable needs of 
the children for health, education and mainte- 

nance, it is error to direct payments for their 
support. Hampton v. Hampton, 29 N.C. App. 
342, 224 S.E.2d 197 (1976); Poston v. Poston, 40 
N.C. App. 210, 252 S.E.2d 240 (1979). 

In a child support action, where the trial 
court failed to make findings as to the actual 
needs of the parties’ minor child or the expenses 
of the parties, its order directing child support 
payments was erroneous. Ingle v. Ingle, 53 N.C. 
App. 227, 280 S.E.2d 460 (1981). 

Appellate court reversed the trial court’s 
judgment ordering a father who was in college 
to pay $95 per month in child support because 
the trial court based its order on the father’s 
earning capacity but did not find that the father 
was deliberately suppressing his income to 
avoid family responsibilities. State v. Williams, 
163 N.C. App. 353, 593 S.E.2d 123, 2004 N.C: 
App. LEXIS 365 (2004). 
Without findings relating to the parties’ 

reasonable expenses, there is no basis for 
a determination as to the relative abilities of 
the parents to provide the support necessary to 
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meet the reasonable needs of the children. Boyd 
v. Boyd, 81 N.C. App. 71, 343 S.E.2d 581 (1986). 
Where child support for defendant’s five 

children by three different mothers, set 
pursuant to the guidelines, amounted to 66% of 
his gross income, the trial court’s duty was to 
determine whether this support exceeded the 
reasonable needs of each child, whether it was 

unjust or inappropriate, and whether defen- 
dant had “sufficient income to maintain a min- 
imum standard of living based on the 1997 
federal poverty level for one person.” Buncombe 
County ex rel. Blair v. Jackson, 138 N.C. App. 
284, 531 S.E.2d 240, 2000 N.C. App. LEXIS 608 

(2000). 
Award of Reimbursement for Past Sup- 

port. — The trial court must make specific 
factual findings to support not only an award of 
future support but also to support an award of 
reimbursement for past support of the child. 
Buff v. Carter, 76 N.C. App. 145, 331 S.E.2d 705 

(1985). 
Findings as to Suppression of Income. — 

The trial court erred in awarding child support 
based upon each party’s “earning capacity” 
without any findings as to whether either party 
deliberately suppressed his or her income to 
avoid his or her support obligation. Bowers v. 
Bowers, 141 N.C. App. 729, 541 S.H.2d 508, 
2001 N.C. App. LEXIS 138 (2001). 
Finding as to Income of Supporting 

Spouse. — Although a proper finding pertain- 
ing to the income of the supporting spouse must 
be based on present, as opposed to past, income, 
there is no rule that requires a specific finding 
as to the income of the supporting spouse on the 
precise date of the hearing. Patton v. Patton, 78 
N.C. App. 247, 337 S.E.2d 607 (1985), rev'd in 
part on other grounds, 318 N.C. 404, 348 S.E.2d 

593 (1986). 
Findings Held Insufficient. — Where the 

trial did not make an assessment of the child’s 
needs, and found that plaintiff's expenses ex- 
ceeded her income and that her unwieldy credit 
card obligations were caused by defendant’s 
failure to pay $220 in support to her in a timely 
manner when she had custody of both children, 
the findings of fact were insufficient to support 
the conclusion that plaintiff should not be re- 
quired to support her minor children; defen- 
dant’s $220 delinquency in child support pay- 
ments did not mean that plaintiff's expenses 
were reasonable, and the trial judge made no 
findings upon which to conclude that defendant 
had the ability to support both children. Payne 
v. Payne, 91 N.C. App. 71, 370 S.E.2d 428 

(1988). 
Appellate court would remand case where 

the trial court failed to make findings as to 
what the child support amount would be under 
the applicable Guidelines, as to the child’s rea- 
sonable needs, and as to whether the greater 

weight of the evidence established that appli- 
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cation of the presumptive Guidelines amount 
would be “unjust or inappropriate.” Sain v. 
Sain, 1384 N.C. App. 460, 517 S.E.2d 921 (1999). 

Trial court’s finding that a husband was not 
under any other child support obligation pur- 
suant to a court order or other written obliga- 

tion flew in the face of the uncontroverted 
evidence presented at trial by both parties that 
was under a district court order to provide child 
support payments for a child born from his 
subsequent marriage; thus, the trial court’s 
finding was not supported by competent evi- 
dence in the record, was not sufficient to estab- 

lish that the trial court took due regard of 
defendant’s estates, earnings, conditions and 
other facts of the particular case as required 
under G.S. 50-13.4(c), and the child support 
order was reversed. Zaliagiris v. Zaliagiris, 164 
N.C. App. 602, 596 S.E.2d 285, 2004 N.C. App. 
LEXIS 1041 (2004), cert. denied, — N.C. —, 617 

S.E.2d 662 (2005). 

VIH. APPELLATE REVIEW. 

Standard for reviewing child support 
orders resembles that for reviewing awards of 
custody, in that the amount of child support 
allowed by the trial judge will be disturbed only 
when there is an abuse of discretion. Dixon v. 
Dixon, 67 N.C. App. 73, 312 S.E.2d 669 (1984). 
Support Award Will Not Be Disturbed 

Absent Abuse of Discretion. — The amount 
of child support awarded is in the discretion of 
the trial judge and will be disturbed only on a 
showing of abuse of that discretion. Coggins v. 
Coggins, 260 N.C. 765, 133 S.E.2d 700 (1963); 
Swink v. Swink, 6 N.C. App. 161, 169 S.E.2d 
539 (1969); Sawyer v. Sawyer, 21 N.C. App. 298, 
204 S.E.2d 224, cert. denied, 285 N.C. 591, 205 

S.E.2d 723 (1974); Gibson v. Gibson, 24 N.C. 
App. 520, 211 S.H.2d 522 (1975); Wyatt. v. 
Wyatt, 32 N.C. App. 162, 231 S.E.2d 42, aff'd, 
S5 eNi@ App 650) 124205 Wiad ps0 C977); 
Minges v. Minges, 53 N.C. App. 507, 281 S.E.2d 

88 (1981); Peters v. Elmore, 59 N.C. App. 404, 

297 S.E.2d 154 (1982), cert. denied, 307 N.C. 

577, 299 S.E.2d 651 (1983); Plott v. Plott, 65 

N.C. App. 657, 310 S.E.2d 51 (1983); Warner V. 

Latimer, 68 N.C. App. 170, 314 S.E.2d 789 

(1984). 
The trial court’s consideration of the factors 

contained in subsection (c) of this section is an 

exercise in sound judicial discretion, and if its 

findings are supported by competent evidence 

in the record, its determination as to the proper 

amount of support will not be disturbed on 

appeal. Boyd v. Boyd, 81 N.C. App. 71, 348 

Sif.2d 581,(1986). 
Even If Evidence Is Conflicting. — An 

order for child support is a question of fairness 

to all parties involved. It will not be disturbed 

on appeal absent an abuse of discretion by the 

trial judge, even if there is conflicting evidence. 

139 



§50-13.4 

Evans v. Craddock, 61 N.C. App. 438, 300 
S.E.2d 908 (1983). 

In determining the amount of alimony and 
child support to be awarded, the trial judge 
must follow the requirements of this section. 
The amount is a reasonable subsistence, to be 

determined by the trial judge in the exercise of 
a judicial discretion from the evidence before 
him. His determination is reviewable, but it 
will not be disturbed in the absence of a clear 
abuse of discretion. Beall v. Beall, 290 N.C. 669, 
228 S.E.2d 407 (1976), 
Finding of Ability to Pay Is Conclusive 

When Supported by Evidence. — The trial 
court’s discretion as to the amount of child 
support awarded is not absolute and unreview- 
able. The order must be based not only on the 
needs of the child, but also on the ability of the 
father to meet the needs. But where there is a 
finding of ability to pay, supported in the record 
by competent evidence, that finding will be 
conclusive. Wyatt v. Wyatt, 32 N.C. App. 162, 
2317S Eide 420 atid 35aNice App 6509242 
S.E.2d 180 (1977). 
Remand for Further Findings. — Where 

the trial judge found that the reasonable ex- 
penses of child were “in excess of $500,” while 
the child’s mother claimed that the child’s ex- 
penses were $855.16, and found the reasonable 
living expenses of the child’s father to be $800, 
rejecting his claimed figure of $1,196.80, lack of 
findings as to what claimed expenses of the 
child or the father the court considered unrea- 
sonable would require the appellate court to 
vacate the order and remand the cause for 
further findings. Patterson v. Patterson, 81 
NeCe App? 259;784375.6.20"595 GL936)). 
Presumption Allowing Modification. — 

The presumption, created in a 1994 revision, 
allowing modification of a child support order 
which is at least three years old, when there is 
a disparity of 15% or more between the amount 
of support payable under the original order and 
the amount owed based on the parties’ current 
income and expenses, is within the scope of the 
legislative mandate to ensure adequate child 
support awards over time. Garrison v. Connor, 
122 N.C. App. 702, 471 S.E.2d 644 (1996). 

Ix. REMEDIES. 

A. In General. 

Court Has Broad Discretion Under Sub- 
section (e). — The court is not limited to 
ordering one method of payment, to the exclu- 
sion of the others provided in subsection (e) of 
this section. The legislature’s use of the disjunc- 
tive and the phrase “as the court may order” 
shows that the court is to have broad discretion 
in providing for payment of child support or- 
ders. Moore v. Moore, 35 N.C. App. 748, 242 
S.E.2d 642 (1978). 
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And Its Remedies Have Been Expanded. 
— The broad language of this statute suggests 
that the legislature intended to expand, not 
limit, the trial court’s remedies in enforcing 
payment of child support. Griffin v. Griffin, 103 
N.C. App. 65, 404 S.E.2d 478 (1991). 
The enforcement provisions under sub- 

section (f) of this section are not mutually 
exclusive. Griffin v. Griffin, 103 N.C. App. 65, 
404 S.E.2d 478 (1991). 
Nor Are the Payment Provisions. — The 

methods of payment listed in this section are 
not mutually exclusive. Warner v. Latimer, 68 
N.C. App. 170, 314 S.E.2d 789 (1984). 

The trial court has broad discretion under 
subsection (e) of this section in providing for 
payment of child support. Griffin v. Griffin, 103 
N.C. App. 65, 404 S.E.2d 478 (1991). 

Creation of Savings Account for Use of 
Children. — In an action for child support, the 
court was without the power to, in effect, at- 
tempt to create a savings account for the use of 
the children after they reached the age of 18. 
Parrish v. Cole, 38 N.C. App. 691, 248 S.E.2d 
onie: ASM ice), 
Receipt of Support May Not Be Condi- 

tioned on Visitation. — A trial judge does not 
have authority to condition a minor child’s 
receipt of support paid by the noncustodial 
parent on compliance with court-ordered visi- 
tation allowed the noncustodial parent by or- 
dering that child support paid by defendant be 
placed in escrow if minor child fails or refuses 
to abide by the visitation privileges allowed 
defendant. Appert v. Appert, 80 N.C. App. 27, 
341 S.H.2d 342 (1986). 

Child Support May Not Be Offset by 
Equitable Distribution Judgment or 
Other Obligations. — Defendant was not 
entitled to a “credit” against his future child 
support payments for the $12,435.50 he paid 
over and above his court-ordered obligation or 
for the $500.00 plaintiff owed him as a result of 
an equitable distribution judgment; child sup- 
port obligations may not be offset by other 
obligations. Brinkley v. Brinkley, 135 N.C. App. 
608, 522 S.E.2d 90, 1999 N.C. App. LEXIS 1187 

GOOD), 
Court Had No Authority to Order Pay- 

ment of Social Security Benefits Directly 
to Mother. — A North Carolina district court 
had no authority to order the Social Security 
Administration and defendant father, a repre- 
sentative payee receiving Social Security dis- 
ability payments for the benefit of his children, 
to pay those benefits directly to plaintiff 
mother. Brevard v. Brevard, 74 N.C. App. 484, 
328 5.1.20 789 iCL985). 
Defendant did not waive his right to 

support by failing to schedule notice of a 
hearing on the issue prior to child’s emancipa- 
tion; trial court was incorrect in its presump- 
tion that because the issue of custody had 
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become moot, it could not address the issue of 

support. Freeman v. Freeman, 103 N.C. App. 
801, 407 S.E.2d 262 (1991). 

B. Security. 

Nonresident Defendant May Be Re- 
quired to Post Bond. — Under subsection 
(f)(1) of this section and G.S. 50-16.7(b), the 

court properly required supporting spouse to 
post a security bond to secure his compliance 
with a judgment requiring him to make 
monthly payments for the support of his wife 
and children, where the court found that defen- 
dant no longer resided within the State and 
that he had no attorney of record in the case. 
Parker v. Parker, 13 N.C. App. 616, 186 S.E.2d 
Gaver 12). 

C. Award of Property. 

Award of Home. — The award of the 
homeplace does not constitute a writ of posses- 
sion within the meaning of G.S. 50-17, and the 
trial judge may award exclusive possession of 
the homeplace, even though it is owned by the 
entirety, as a part of the support under this 
section. Arnold v. Arnold, 30 N.C. App. 683, 228 
S.E.2d 48 (1976); Rogers v. Rogers, 39 N.C. App. 
630420 H.2d 663.(1979): 

The General Assembly has made statutory 
provisions in subdivision (f)(2) of this section 
for awarding possession of a home as a part of 
child support. This is true without regard to 
whether the parties are divorced. To the extent 
that the General Assembly’s will, as expressed 
in this section, conflicts with the common-law 
principle that the husband is entitled to exclu- 
sive possession of entirety property, the com- 
mon law has been abrogated and supplanted. 
Martin v. Martin, 35 N.C. App. 610, 242 S.E.2d 
393, cert. denied, 295 N.C. 261, 245 S.E.2d 778 

(1978). 

D. Attachment and Garnishment. 

For case upholding garnishment of fa- 
ther’s income from alleged “spendthrift” 
trust created in another jurisdiction and ad- 
ministered by a trustee bank in this State to 
satisfy judgment of mother against father for 
alimony, child support and counsel fees, see 
Swink v. Swink, 6 N.C. App. 161, 169 S.E.2d 
nO), 

It was not error for trial court to enter 
order to withhold plaintiff’s wages to col- 
lect child support arrearages that had been 
reduced to judgment. Griffin v. Griffin, 103 N.C. 
App. 65, 404 S.E.2d 478 (1991). 

E. Recovery of Past Due Payments. 

The sole limitation on a party’s right to 
reimbursement for documented past support 
expenditures is imposed by G.S. 1-52(2), which 
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limits recovery to those expenditures incurred 
within three years before the date the action for 
support is filed. Freeman v. Freeman, 103 N.C. 
App. 801, 407 S.E.2d 262 (1991). 

Effect of Subdivision (f)(8). — The portion 
of subdivision (f)(8) of this section following the 
semicolon does not constitute an election of 
remedies. Nor it is true that once arrearages 
are reduced to judgment the party attempting 
to collect the judgment is limited to the execu- 
tion procedures provided by G.S. 1-302. Griffin 
v. Griffin, 103 N.C. App. 65, 404 S.E.2d 478 

(1991). 
Reduction to Judgment. — A parent hav- 

ing custody of a minor child may institute an 
action for the support of such child, and once an 
order for support has been obtained, the past 
due payments may be reduced to judgment by 
motion in the cause. Griffith v. Griffith, 38 N.C. 

App. 25, 247 S.E.2d 30, cert. denied, 296 N.C. 
106, 249 S.E.2d 804 (1978). 
After Child Reaches Majority. — The fact 

that a child becomes 18 years of age does not 
prevent the parent having custody from having 
the past due payments which accrued while the 
child was a minor reduced to judgment. Griffith 
y, Griffith, 38 N.C. App. 25, 247 S.E.2d 30, cert. 
denied, 296 N.C. 106, 249 S.E.2d 804 (1978). 

Notice. — The defendant in an action for 
unpaid child support could not complain of 
inadequate notice of the plaintiff's motion to 
reduce to judgment support payments alleged 
to be in arrears where the defendant’s attorney 
of record was properly served with notice. Grif- 
fith v. Griffith, 38 N.C. App. 25, 247 S.E.2d 30, 

cert. denied, 296 N.C. 106, 249 S.E.2d 804 

(1978) 

F. Retroactive Support and 
Reimbursement. 

Retroactive Distinguished from Pro- 
spective. — Child support awarded prior to 
the time a party files a complaint is properly 
classified as retroactive child support and is 
determined by considering reasonably neces- 
sary expenditures made on behalf of the child 
by the party seeking retroactive child support 
and the defendant’s ability to pay during the 
period in the past for which reimbursement is 
sought; child support awarded from the time a 
party files a complaint for child support to the 
date of trial is not “retroactive child support,” 
but is in the nature of prospective child support 
representing that period from the time a com- 
plaint seeking child support is filed to the date 
of trial. Taylor v. Taylor, 118 N.C. App. 356, 455 
S.E.2d 442 (1995), rev’d on other grounds, 343 
N.C. 50, 468 S.E.2d 33 (1996). 

Although prospective child support based 
upon the presumptive guidelines requires no 
factual findings regarding the child’s reason- 
able needs or the supporting parent’s ability to 
pay, the trial court must set out specific find- 
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ings of fact in a reimbursement award for 

retroactive support. Biggs v. Greer, 136 N.C. 
App. 294, 524 S.E.2d 577, 2000 N.C. App. 

LEXIS 13 (2000). 
Trial court’s award of child support was not 

retroactive in nature because prior consent 
order was not intended as a final determination 
on the issue of child support; thus, under GS. 
50-13.4(c), the trial court properly followed the 
guidelines in awarding prospective child sup- 
port. Cole v. Cole, 149 N.C. App. 427, 562 S.H.2d 
11, 2002 N.C. App. LEXIS 194 (2002). 
Claim for Retroactive Child Support. — 

Not only may an action be brought to collect 
child support payments in arrears, but a claim 
for retroactive child support may be brought 
under this section. Warner v. Latimer, 68 N.C. 

App. 170, 314 S.E.2d 789 (1984). 
Retroactive child support is based 

solely on amount actually expended for sup- 
port of minor children during time period in 
question. Cohen v. Cohen, 100 N.C. App. 334, 
396 S.H.2d°344 (1990). 
“Emergency Situation” Must Be Shown. 

— Child support reimbursement, or child sup- 
port governing a period prior to a motion to 
increase an existing child support order, would 
constitute retroactive child support and would 
not be based on the presumptive guidelines. 
Therefore, a child support payment order may 
not be retroactively increased without evidence 
of some emergency situation that required the 
expenditure of sums in excess of the amount of 
child support paid. Biggs v. Greer, 136 N.C. 
App. 294, 524 °S.E.2d 577; “2000 N.C. App. 
LEXIS 13 (2000). 
Reasonable Necessity and Ability to Pay 

Must Be Considered. — When a trial court is 
faced with calculating a retroactive child sup- 
port award, it must consider, among other 
things, whether what was actually expended 
was “reasonably necessary” for the child’s sup- 
port and the defendant’s ability to pay during 
the time for which reimbursement is sought. 
Buff v. Carter, 76 N.C. App. 145, 331 S.E.2d 705 

(1985). 
Retroactive Support for Private School- 

ing Denied. — Award of additional retroactive 
child support for private schooling was denied 
where the trial court’s limited findings failed to 
set forth the existence of a “sudden emergency” 
so unusual or extraordinary as to require plain- 
tiff to expend sums in excess of defendant’s 
existing support obligation, and the court’s or- 
der contained no findings reflective of defen- 
dant’s ability to pay during the period the 
emergency expenses were allegedly incurred. 
Biggs v. Greer, 136 N.C. App. 294, 524 S.E.2d 
577, 2000 N.C. App. LEXIS 13 (2000). 
Measure of Liability for Reimbursement 

of Support Funds Expended. — Where 
there was no evidence or finding as to the 
actual amount expended by plaintiff for the 
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support of the children for which she was 
entitled to reimbursement from defendant, 
what the defendant “should have paid” was not 
the measure of his liability to plaintiff. The 
measure of defendant’s liability to plaintiff was 
the amount actually expended by plaintiff 
which represented the defendant’s share of 

support. Hicks v. Hicks, 34 N.C. App. 128, 237 
S.E.2d 307 (1977); Rawls v. Rawls, 94 N.C. App. 

670 cS lS Bezdek C1989): 
No Reimbursement for Share of Support 

Paid by Court Order. — In an action by a 
mother for child support, mother was not enti- 
tled to be reimbursed for sums expended by her 
for the support of the children which repre- 
sented her share of support as determined by 
the trial judge, considering the relative ability 
of the parties to provide support. Hicks v. 
Hicks, 34 N.C. App. 128, 237 S.E.2d 307 (1977). 
Mother’s Homemaking Services Consid- 

ered. — In determining father’s share of the 
reasonable actual expenditures made by 
mother during the period for which retroactive 
child support is sought, the trial court must 
consider her child care and homemaking ser- 
vices rendered during this period. Lawrence v. 
Tise, 107 N.C. App. 140, 419 S.E.2d 176 (1992). 
Mother Not Entitled to Compensation 

for Support by Others. — In an action by a 
mother for child support, she was not entitled 
to be compensated for support for the children 
which was provided by others. Hicks v. Hicks, 
34. N.CuAppr 128, 237438. 2d 307, Gone: 
Extent of Recovery for Past Expendi- 

tures. — Assuming adequate proof of the ex- 
penditures under subsection (c) of this section, 
the plaintiff-mother could recover reimburse- 
ment for her past support expenditures (1) to 
the extent she paid the father’s share of such 
expenditures, and (2) to the extent the expen- 
ditures occurred three years or less before Au- 
gust 8, 1986, the date she filed her claim for 

child support. Napowsa v. Langston, 95 N.C. 
App. 14, 381 S.E.2d 882, cert. denied, 325 N.C. 
709, 388 S.E.2d 460 (1989). 
Error Where Court Used Guidelines In- 

stead of Actual Expenditures. — Where, 
although the trial court made a finding on 
mother’s actual expenditures during the period 
for which retroactive support was sought, the 
court instead based the retroactive support 
award on the guidelines in effect at the time the 
expenses were incurred by mother, this was 
error requiring reversal of the order of retroac- 
tive support. Lawrence v. Tise, 107 N.C. App. 
1407 4190'S. Fe 2d7176 (1992). 
The trial court was under no obligation 

to render findings of fact where it did not 
deviate from the presumptive guidelines, but 
rather adjusted the guideline amounts to ac- 
count, prospectively, for the extraordinary ex- 
pense of private schooling. Biggs v. Greer, 136 
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N.C. App. 294, 524 S.E.2d 577, 2000 N.C. App. 
LEXIS 18 (2000). 
Where the trial court abused its discre- 

tion in calculating plaintiff’s income and 
in failing to value plaintiff’s estate, and erred 
in using the “retroactive child support” test for 
calculating prospective child support, case 
would be remanded. Taylor v. Taylor, 118 N.C. 
App. 356, 455 S.E.2d 442 (1995), rev’d on other 
grounds, 343 N.C. 50, 468 S.E.2d 33 (1996). 
Evidence Held Sufficient to Support 

Award. — Where trial court specifically found 
that prior to filing action plaintiff expended at 
least four hundred dollars ($400.00) per month 
for the support of the parties’ child and that 
defendant had the capacity to pay one-half of 
this amount toward the child’s support during 
this time, the findings were supported by the 
evidence and were binding on appeal; the trial 
court correctly awarded plaintiff reimburse- 
ment for past child support. Rawls v. Rawls, 94 
N.C. App. 670, 381 S.E.2d 179 (1989). 

After the father had been found to be in 
contempt due to his failure to pay child support, 
the trial court made sufficient findings of fact to 
support an award of attorney’s fees to the 
mother under G.S. 50-13.6, despite the fact that 
there was no finding that the mother was an 
interested party with insufficient means to de- 
fray the cost of the litigation; under G.S. 50- 
13.4(c), the children’s ability to pay attorney’s 
fees was at issue, not the mother’s, and the 
mother was an interested party under G.S. 
50-13.6, as she provided the financial support 
in the absence of the husband. Belcher v. 
Averette, 152 N.C. App. 452, 568 S.E.2d 630, 
2002 N.C. App. LEXIS 1069 (2002). 

G. Contempt. 

Editor’s Note. — Some of the cases cited 
below were decided under subdivision (f)(9) of 
this section as it read prior to amendment in 
1977. Prior to such amendment, subdivision 

(f)(9) provided for punishment as for contempt 
of the “willful disobedience” of an order for the 
payment of child support. 
Agreement of Parties Incorporated in 

Judgment Is Enforceable by Contempt 
Proceedings. — Where, in wife’s action for 
alimony and child support, the parties agreed 
to the terms of a judgment providing that 
husband would make specified monthly sup- 
port payments, and the judgment entered by 
the court ordered husband to make the pay- 
ments which he had agreed to make, husband’s 
obligation to make the support payments could 
be enforced by contempt proceedings. Parker v. 
Parker, 13 N.C. App. 616, 186 S.E.2d 607 

2). 
Willfulness Is Required Under Subdivi- 

sion (f)(9). — The element of willfulness is 
required for a finding of civil contempt under 
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subdivision (f)(9) of this section and G.S. 5A-21. 
Jones v. Jones, 52 N.C. App. 104, 278 S.E.2d 
260 (1981); Harris v. Harris, 91 N.C. App. 699, 
Bi olwr Hl 2d LZ 1988 
And Only Willful Disobedience May Be 

Punished. — A failure to obey an order of a 
court cannot be punished by contempt proceed- 
ings unless the disobedience is willful, which 
imports knowledge and a stubborn resistance. 
Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 194 
(NS) 

To constitute willful disobedience there 
must be an ability to comply with the court 
order and a deliberate and intentional failure 
to do so. Bennett v. Bennett, 21 N.C. App. 390, 
204 S.E.2d 554 (1974). 

One does not act willfully in failing to comply 
with a judgment if it has not been within his 
power to do so since the judgment was ren- 
dered. Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 

194 (1971). 
Ability to Pay or to Take Measures to Do 

So Required. — Although an order for child 
support is enforceable by civil contempt pro- 
ceedings, a supporting party cannot be held in 
contempt unless the party willfully failed to 
comply with the support order. A finding of 
willful failure to comply with the order requires 
evidence of the present ability to pay or to take 
reasonable measures to comply. Brower v. 
Brower, 75 N.C. App. 425, 331 S.E.2d 170 
(1985). 
Contempt for Violation Based on Willful- 

ness Upheld. — Trial court acted correctly 
when it exercised jurisdiction under this sec- 
tion and found defendant/husband in civil con- 
tempt, where he made a calculated and delib- 
erate decision to pay a lower amount of child 
support than it had previously ordered. Bur- 
nett v. Wheeler, 133 N.C. App. 316, 515 S.E.2d 
480 (1999). 

Trial Court Must Make Particular Find- 
ings of Ability to Pay. — In order to hold a 
parent in contempt for failure to pay child 
support in accordance with a decree, the failure 
must be willful. In order to find the failure 
willful, there must be particular findings of the 
ability to pay during the period of delinquency. 
Goodson v. Goodson, 32 N.C. App. 76, 231 

SH 2dr (i977 ): 
In order to punish by contempt proceedings, 

the trial court must find as a fact that the 
defendant possessed the means to comply with 
orders of the court during the period when he 
was in default. Cox v. Cox, 10 N.C. App. 476, 
179 S.E.2d 194 (1971). 
There must be a specific finding of fact, 

supported by competent evidence, to the effect 
that defendant possesses the means to comply 
with the court order, before he can be incarcer- 

ated for contempt until compliance. Bennett v. 
Bennett, 21 N.C. App. 390, 204 S.E.2d 554 
(1974); Fitch v. Fitch, 26 N.C. App. 570, 216 
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S.E.2d 734, cert. denied, 288 N.C. 240, 217 

S.Hi2d 679 (1975). 
A defendant may not deliberately divest 

himself of his property and in effect pauper- 
ize himself for appearance at a hearing for 
contempt and thereby escape punishment be- 
cause he is at that time unable to comply with 
the court order. Bennett v. Bennett, 21 N.C. 

App. 390, 204 S8.E.2d 554 (1974). 
Defendant’s voluntary purging of assets 

in bankruptcy was considered a deliberate 
divestment of assets; therefore, failure to com- 
ply with a child support order was willful and 
punishable by contempt proceedings. Harris v. 
Harris, 91 N.C. App. 699, 373 S.E.2d 312 

(1988). 
Past contempt cannot be ignored by the 

court even if at the exact time of the contempt 
hearing the defendant does not have the means 
to comply with the order for child support. 
Bennett v. Bennett, 21 N.C. App. 390, 204 

S.E.2d 554 (1974). 
Contempt Decree Set Aside for Lack of 

Findings. — Where the lower court had not 
found as a fact that defendant possessed the 
means to comply with the orders for payment of 
subsistence pendente lite at any time during 
the period when he was in default in such 
payments, the findings that defendant’s failure 
to make the payments of subsistence was delib- 
erate and willful was not supported by the 
record, and the decree committing him to im- 
prisonment for contempt would be set aside. 
Coun, Cox 10 N:-CxAppn4 761 (eo ii 2dal 904 

GhO7 1): 
Failure to Pay College Expenses. — Trial 

court properly found father in civil contempt 
where he willfully failed to pay his daughters 
college expenses as he had contracted to do. 
Ross v. Voiers, 127 N.C. App. 415, 490 S.E.2d 
244 (1997), cert. denied, 347 N.C. 402, 496 
SHe2d 387 (1997)! 
Defendant Not in Contempt. — Defendant 

was not in civil contempt of court in deducting 
from child support payments made to plaintiff 
amounts representing voluntary expenditures 
for needs of the parties’ children while they 
were visiting him. Jones v. Jones, 52 N.C. App. 
104, 278 S.E.2d 260 (1981). 
Review of Facts Found in Contempt Pro- 

ceedings. — In proceedings for contempt, the 
facts found by the judge are not reviewable, 
except for the purpose of passing upon their 
sufficiency to warrant the judgment. Cox v. Cox, 
LON: CeApps 276) 1791S 2d 941974). 
Payment of Counsel Fees. — The court is 

vested with broad power when it is authorized 
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to punish “as for contempt.” This power in- 
cludes the authority for a district court judge to 
require one whom he has found in willful con- 
tempt of court for failure to comply with a child 
support order to pay reasonable counsel fees to 
opposing counsel as a condition to being purged 
of contempt. Blair v. Blair, 8 N.C. App. 61, 173 

S.E.2d 513 (1970). 
Indefinite Jail Term. — When a defendant 

has the present means to comply with a court 
order and deliberately refuses to comply, there 
is a present and continuing contempt, and the 
court may commit such defendant to jail for an 
indefinite term, that is, until he complies with 

the order. Bennett v. Bennett, 21 N.C. App. 390, 
204 S.E.2d 554 (1974); Fitch v. Fitch, 26 N.C. 
App. 570, 216 S.E.2d 734, cert. denied, 288 N.C. 
DAC 2 Ves er ed oo cto co), 

Effect of Dismissal of Contempt Action 
Without Explanation. — A dismissal of a 
contempt action, without explanation, at most 
signified that the supporting party was not in 
contempt as of that date and did not cancel the 
accrued child support debt; it merely forced the 
custodial parent or an authorized party to pur- 
sue one of the alternate remedies listed in 
subsection (f) to enforce the debt. Brower v. 
Brower, 75° N:C) App: 425,"23 rs 20mg 

(1985). 
As to effect of reconciliation and re- 

sumption of cohabitation on a separation 
agreement, see Hand v. Hand, 46 N.C. App. 
82, 264 S.E.2d 597, cert. denied, 300 N.C. 556, 
271055. EH 2d" LOT Cro s0): 

Failure to Identify Purpose of Support 
as Health, Education and Maintenance Is 

Not Error. — The better practice is for the 
court’s order to relate that the payment ordered 
under this section is the amount necessary to 
meet the reasonable needs of the child for 
health, education, and maintenance, but the 
failure of the court to do so does not constitute 
reversible error. Andrews v. Andrews, 12 N.C. 
App. 410, 188 S.E.2d 843 (1971); Martin v. 
Martin, 35 N.C. App. 610, 242 S.E.2d 393, cert. 
denied, 295 N.C. 261, 245 S.E.2d 778 (1978). 
Appeal Did Not Divest Trial Court of 

Enforcement Jurisdiction. — Notice of ap- 
peal from a trial court order requiring a hus- 
band to make payments pursuant to a child 
support order did not divest the trial court of 
jurisdiction to make an enforcement order find- 
ing the husband in contempt based on the 
exception to the divestment of the trial court’s 
jurisdiction found in G.S.50-13.4(f)(9). Guerrier 
v. Guerrier, 155 N.C. App. 154, 574 S.E.2d 69, 

2002 N.C. App. LEXIS 1638 (2002). 

OPINIONS OF ATTORNEY GENERAL 

Medical Child Support Enforcement 
Provisions. — The medical child support en- 

forcement provisions of House Bill 1563, 1993 
(Reg. Sess., 1994), N.C. Session Laws c. 644, 
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are inapplicable to the North Carolina Teach- 
ers and State Employees’ Comprehensive Ma- 
jor Medical Plan and the governmental entities 
whose employees and retirees, along with their 
dependents, are eligible for coverage under the 
Plan or its HMO option. Medical child support 
orders nonetheless may be enforced directly 
against State employees and retirees who fail 
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to enroll, or maintain coverage for, their eligible 
dependent children under the State Health 
Plan in accordance with the provisions of G.S. 
50-13.9, 50-13.11 and subsection (f) of this sec- 
tion. See opinion of Attorney General to Patri- 
cia Crawford, Associate General Counsel, Uni- 

versity of North Carolina at Chapel Hill, — 
N.C.A.G. — (August 10, 1995). 

§ 50-13.5. Procedure in actions for custody or support of 
minor children. 

(a) Procedure. — The procedure in actions for custody and support of minor 
children shall be as in civil actions, except as provided in this section and in 
G.S. 50-19. In this G.S. 50-13.5 the words “custody and support” shall be 
deemed to include custody or support, or both. 

(b) Type of Action. — An action brought under the provisions of this section 
may be maintained as follows: 

(1) As a civil action. 
(2) Repealed by Session Laws 1979, c. 110, s. 12. 
(3) Joined with an action for annulment, or an action for divorce, either 

absolute or from bed and board, or an action for alimony without 
divorce. 

(4) As across action in an action for annulment, or an action for divorce, 
either absolute or from bed and board, or an action for alimony 
without divorce. 

(5) By motion in the cause in an action for annulment, or an action for 
divorce, either absolute or from bed and board, or an action for 
alimony without divorce. 

(6) Upon the court’s own motion in an action for annulment, or an action 
for divorce, either absolute or from bed and board, or an action for 
alimony without divorce. 

(7) In any of the foregoing the judge may issue an order requiring that the 
body of the minor child be brought before him. 

(c) Jurisdiction in Actions or Proceedings for Child Support and Child 

Custody. — 
(1) The jurisdiction of the courts of this State to enter orders providing for 

the support of a minor child shall be as in actions or proceedings for 
the payment of money or the transfer of property. 

(2) The courts of this State shall have jurisdiction to enter orders 
providing for the custody of a minor child under the provisions of G.S. 
50A-201, 50A-202, and 50A-204. 

(3) to (6) Repealed by Session Laws 1979, c. 110, s. 12. 
(d) Service of Process; Notice; Interlocutory Orders. — 

(1) Service of process in civil actions for the custody of minor children 

shall be as in other civil actions. Motions for support of a minor child 

in a pending action may be made on 10 days notice to the other parties 

and compliance with G.S. 50-13.5(e). Motions for custody of a minor 

child in a pending action may be made on 10 days notice to the other 
parties and after compliance with G.S. 50A-205. 

(2) If the circumstances of the case render it appropriate, upon gaining 

jurisdiction of the minor child the court may enter orders for the 

temporary custody and support of the child, pending the service of 

process or notice as herein provided. 
(3) Atemporary order for custody which changes the living arrangements 

of a child or changes custody shall not be entered ex parte and prior 

to service of process or notice, unless the court finds that the child is 
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exposed to a substantial risk of bodily injury or sexual abuse or that 

there is a substantial risk that the child may be abducted or removed 

from the State of North Carolina for the purpose of evading the 

jurisdiction of North Carolina courts. 
(e) Notice to Additional Persons in Support Actions and Proceedings; Inter- 

vention. — 
(1) The parents of the minor child whose addresses are reasonably 

ascertainable; any person, agency, organization or institution having 

actual care, control, or custody of a minor child; and any person, 

agency, organization or institution required by court order to provide 

for the support of a minor child, either in whole or in part, not named 

as parties and served with process in an action or proceeding for the 

support of such child, shall be given notice by the party raising the 

issue of support. 
(2) The notice herein required shall be in the manner provided by the 

Rules of Civil Procedure for the service of notices in actions. Such 

notice shall advise the person to be notified of the name of the child, 

the names of the parties to the action or proceeding, the court in which 

the action or proceeding was instituted, and the date thereof. 

(3) In the discretion of the court, failure of such service of notice shall not 

affect the validity of any order or judgment entered in such action or 

proceeding. 
(4) Any person required to be given notice as herein provided may 

intervene in an action or proceeding for support of a minor child by 

filing in apt time notice of appearance or other appropriate pleadings. 

(f) Venue. — An action or proceeding in the courts of this State for custody 

and support of a minor child may be maintained in the county where the child 

resides or is physically present or in a county where a parent resides, except as 

hereinafter provided. If an action for annulment, for divorce, either absolute or 

from bed and board, or for alimony without divorce has been previously 

instituted in this State, until there has been a final judgment in such case, any 

action or proceeding for custody and support of the minor children of the 

marriage shall be joined with such action or be by motion in the cause in such 

action. If an action or proceeding for the custody and support of a minor child 

has been instituted and an action for annulment or for divorce, either absolute 

or from bed and board, or for alimony without divorce is subsequently 

instituted in the same or another county, the court having jurisdiction of the 

prior action or proceeding may, in its discretion direct that the action or 

proceeding for custody and support of a minor child be consolidated with such 

subsequent action, and in the event consolidation is ordered, shall determine 

in which court such consolidated action or proceeding shall be heard. 

(g) Custody and Support Irrespective of Parents’ Rights Inter Partes. — 

Orders for custody and support of minor children may be entered when the 

matter is before the court as provided by this section, irrespective of the rights 

of the wife and the husband as between themselves in an action for annulment 

or an action for divorce, either absolute or from bed and board, or an action for 

alimony without divorce. 
(h) Court Having Jurisdiction. — When a district court having jurisdiction 

of the matter shall have been established, actions or proceedings for custody 

and support of minor children shall be heard without a jury by the judge of 

such district court, and may be heard at any time. 
(i) District Court; Denial of Parental Visitation Right; Written Finding of 

Fact. — In any case in which an award of child custody is made in a district 

court, the trial judge, prior to denying a parent the right of reasonable 

visitation, shall make a written finding of fact that the parent being denied 

visitation rights is an unfit person to visit the child or that such visitation 
rights are not in the best interest of the child. 
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(j) Custody and Visitation Rights of Grandparents. — In any action in which 
the custody of a minor child has been determined, upon a motion in the cause 
and a showing of changed circumstances pursuant to G.S. 50-13.7, the 
grandparents of the child are entitled to such custody or visitation rights as the 
court, in its discretion, deems appropriate. As used in this subsection, “grand- 
parent” includes a biological grandparent of a child adopted by a stepparent or 
a relative of the child where a substantial relationship exists between the 
grandparent and the child. Under no circumstances shall a biological grand- 
parent of a child adopted by adoptive parents, neither of whom is related to the 
child and where parental rights of both biological parents have been termi- 
nated, be entitled to visitation rights. (1858-9, c. 53, s. 2; 1871-2, c. 193, ss. 39, 
46e@oade) ss1292; 1296; 1570, 1662; Rev., ss. 1567, 1570, 1854; 1919, c. 24: 
Gteeee 1664, 16672242" 1921 c. 13; 1923) cc. 52: 19389 c. 115: 1941) ¢ 120; 
Pozajwe 194 19049)c 101021951," ¢. 8938, s. 3; 1953, cc. 813, 925; 1955, cc, 814, 
Miro Oo ce D445. 1960/c "510. s. 2; 1967,.c. 1153,s..2; 1971 ic. 1185,’s. 24; 
Poe ator MOTO CMOS 2c p00,C. (08,613,195 I Ciao.S.10:aLoGonG. OGL. 
ioe. = 4 1967 (heo.oess., 1988), Cro93.si3-13 1999-225 es: 11, 12.) 

Cross References. — As to actions for cus- 
tody, see also G.S. 50-13.1 through 50-13.3 and 
notes thereunder. As to actions for support, see 
also G.S. 50-13.4 and notes thereunder. As to 
maintenance of certain actions as independent 
actions, see G.S. 50-19. For the Uniform Child 
Custody Jurisdiction Act, see G.S. 50A-1 et seq. 
Legal Periodicals. — For note on jurisdic- 

tional and full faith and credit requirements of 
custody awards of minor children, see 30 N.C.L. 
Rev. 282 (1952). 

For note on the domicile rule in custody 
proceedings, see 35 N.C.L. Rev. 83 (1956). 

For note on voluntary nonsuit in custody 
action, see 44 N.C.L. Rev. 1138 (1966). 

For note on choice of law rules in North 
Carolina, see 48 N.C.L. Rev. 243 (1970). 

For survey of 1972 case law on child support 
and pre-Chapter 48A consent judgments, see 51 
N.C.L. Rev. 1091 (1973). 

For survey of 1976 case law on domestic 
relations, see 55 N.C.L. Rev. 1018 (1977). 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

For article, “Equating a Stepparent’s Rights 
and Liabilities vis-a-vis Custody, Visitation and 

Support upon Dissolution of the Marriage with 
Those of the Natural Parent — An Equitable 
Solution to a Growing Dilemma?,” see 17 N.C. 
Cent. L.J. 1 (1988). 

For an article on recent developments in 
third-party custody proceedings after Petersen 
v. Rogers and Price v. Howard, see 76 N.C.L. 
Rev. 2145 (1998). 

CASE NOTES 

I. In General. 
II. Type of Action. 

III. Jurisdiction and Venue. 
A. In General. 
B. Full Faith and Credit. 
C. Residence and Domicile. 

IV. Notice. 
V. Hearing. 

VI. Temporary Custody and Support. 
. Visitation Rights. 
A. In General. 
B. Denial of Parents’ Rights. 

C. Grandparents’ Rights. 

I. IN GENERAL. 

Editor’s Note. — A number of the cases cited 
below were decided under former G.S. 50-13, 
which dealt with custody and maintenance of 
children in actions for divorce, former G.S. 
50-16, which dealt with custody and support of 
children in proceedings for alimony without 

divorce, and former G.S. 17-39 and 17-39.1, 
which dealt with habeas corpus for custody of 

children. 

Legislature apparently intended to pro- 
vide the maximum range of choice among 
procedures for determination of child custody 
and support. Latham v. Latham, 74 N.C. App. 
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722, 32975. dni 2 GlOshy, 
Remarriage Does Not Reduce Choice of 

Procedures. — The statutory scheme of this 
section provides for an election of procedures in 
actions for custody or support; there is no 
reason why the remarriage of the parties 
should reduce the choices available. Latham v. 
Batham: 74) N.C App. 722593295 Ei 2d-72) 

(1985). 
Effect of Defendant’s Petition for Cus- 

tody on Plaintiff’s Right to Voluntary Non- 
suit. — Where wife instituted action for divorce 
and husband filed his petition in the cause 
praying the court for a determination of his 
custodial rights with respect to the child, thus 
seeking affirmative relief of a substantial na- 
ture, it was not within the power of the clerk to 
divest the court of its jurisdiction by allowing 
wife to submit to a voluntary nonsuit during 
the course of the hearings and while the issue of 
custody was in fieri before the presiding judge. 
Cox v. Cox, 246 N.C. 528, 98 S.H.2d 879 (1957). 
Change in Circumstances. — Where par- 

ent was found to be a fit and proper parent, and 
in a later order found to be an unfit parent, the 
finding of unfitness constituted a change in 
circumstances. Raynor v. Odom, 124 N.C. App. 
124, 4738'S. E. 20.605 (1996): 
Applied in Kearns v. Kearns, 6 N.C. App. 

319, 170 S.E.2d 132 (1969); Bonavia v. Torreso, 

TN CaApp. 21, 1715 Br2d)108%4969)) Peoples 
v. Peoples, 10 N.C. App. 402, 179 S.E.2d 138 
(1971); Williams v. Williams, 12 N.C. App. 170, 
182 S.E.2d 667 (1971); Snyder v. Snyder, 18 
N.C. App. 658, 197 S.E.2d 802 (1973); Roberts v. 
Roberts, 25 N.C. App. 198, 212 S.E.2d 410 
(1975); Benson v. Benson, 39 N.C. App. 254, 249 
S.E.2d 877 (1978); Francis v. Durham County 
Dep’t of Social Servs., 41 N.C. App. 444, 255 
S.E.2d 263 (1979); Rhoney v. Sigmon, 43 N.C. 
App. Ll 257 Ss. zd969P (1979). Misero sy. 
Misero, 43 N.C. App. 523, 259 S.H.2d 346 
(1979); Lyneh v." lynchy (3020N:Ca39) 274 
S.E.2d 212 (1981); Miller v. Kite, 69 N.C. App. 
679, 318 S.E.2d 102 (1984); Glesner v. 
Dembrosky, 73 N.C. App. 594, 327 S.E.2d 60 
(1985). 

Cited in Blair v. Blair, 8 N.C. App. 61, 173 
S.E.2d 513 (1970); Texas v. Rhoades, 7 N.C. 
Appeoos, 112.5. he2d 23511970) In re Hopper, 
10NC App. 611, 1827S. H.2d)2238: (197 Dawill 
iams v. Williams, 13 N.C. App. 468, 186 S.E.2d 
210 (1972); Sauls v. Sauls, 288 N.C. 387, 218 
S.E.2d 338 (1975); Beall v. Beall, 290 N.C. 669, 

228 S.E.2d 407 (1976); Holbrook v. Holbrook, 38 
N.C. App. 308, 247 S.E.2d 926 (1978); McGinnis 
v. McGinnis, 44 N.C. App. 381, 261 S.E.2d 491 
(1980); Oxendine v. Catawba County Dep’t of 
Social Servs., 49 N.C. App. 571, 272 8.H.2d 417 
(1980); Hamlin v. Hamlin, 302 N.C. 478, 276 
S.E.2d 381 (1981); Davis v. Taylor, 81 N.C. App. 
42, 344 S.E.2d 19 (1986); Shingledecker v. 

Shingledecker, 103 N.C. App. 783, 407 S.E.2d 
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589 (1991); Ray v. Ray, 103 N.C. App. 790, 407 
S.E.2d 592 (1991); Brooks v. Brooks, 107 N.C. 
App. 44, 418 S.E.2d 534 (1992); Dobos v. Dobos, 

111 N.C. App. 222, 431 S.E.2d 861 (1993); Wake 
County ex rel. Horton v. Ryles, 112 N.C. App. 
754, 487 S.E.2d 404 (1993); McIntyre v. McIn- 

tyre, 341 N.C. 629, 461 S.H.2d 745 (1995); 
Fisher v. Fisher, 124 N.C. App. 442, 477 S.E.2d 
251 (1996); Ross v. Voiers, 127 N.C. App. 415, 

490 S.E.2d 244 (1997), cert. denied, 347 N.C. 
402, 496 S.E.2d 387 (1997); Penland v. Harris, 

135, N.C. App: 3597 520°S.E-2d9105 saa); 
Montgomery v. Montgomery, 136 N.C. App. 435, 
524 -S.E.2d 360) 2000 N.C: App.) LEXISai2 

(2000); Smith v. Barbour, 154 N.C. App. 402, 

571 S.E.2d 872, 2002 N.C. App. LEXIS 1450 

(2002), cert. denied, — N.C. —, 599 S.E.2d 408 

(2004); McDuffie v. Mitchell, 155 N.C. App. 587, 
573 S.E.2d 606, 2002 N.C. App. LEXIS 1580 

(2002), cert. denied, 357 N.C. 165, 580 S.E.2d 
368 (2003). 

II. TYPE OF ACTION. 

Editor’s Note. — Most of the cases cited 
below were decided prior to the enactment of 
G.S. 50-19, authorizing the maintenance of cer- 
tain actions as independent actions. 

Justice to all parties is best served when 
one judge is able to see the controversy 
whole. In re King, 3 N.C. App. 466, 165 S.E.2d 

60 (1969). 
Joinder in Action for Alimony Without 

Divorce Is Permissible. — It is permissible 
under subdivision (b)(3) of this section for the 
wife (spouse) to join an action for custody and 
support of the minor children of the parties in 
her action for alimony without divorce. Little v. 
Little, 9°N.C. App. 361, 176°S.E.20 521 (1970. 

As an Additional Method of Determining 
Issues as to Children. — The 1953 amend- 
ment of former G.S. 50-16, granting jurisdiction 
to determine custody in an action for alimony 
without divorce, created an additional method 
whereby the matter of custody may be deter- 
mined. Blankenship v. Blankenship, 256 N.C. 
638, 124 S.E.2d 857 (1962). 

The 1955 amendment to former G.S. 50-16, 

which provided that custody orders were autho- 
rized “in the same manner as such orders are 
entered by the court in an action for divorce,” 
bolstered the decision in Blankenship v. Blan- 
kenship, 256 N.C. 638, 124 S.E.2d 857 (1962), 
which held that that section created an addi- 
tional method whereby all questions relating to 
custody and child support were brought into 
and determined in the suit for alimony without 
divorce, in one action. In re Sauls, 270 N.C. 180, 

154 S.E.2d 327 (1967). 
Prior to 1953, custody of children could not be 

determined in a proceeding for alimony without 
divorce. Murphy v. Murphy, 261 N.C. 95, 134 
S.E.2d 148 (1964). 
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Counterclaims. — There is no conflict be- 
tween the statutes dealing with procedure in 
divorce actions and G.S. 1A-1, Rule 18(a). 
Rather G.S. 1A-1, Rule 13(a) superimposes an 
additional characteristic on certain kinds of 
counterclaims. Gardner v. Gardner, 294 N.C. 
172, 240 S.E.2d 399 (1978). But see now § 50- 
19. 
Divorce action is pending for purposes 

of determining custody and support until 
the death of one of the parties or until the 
youngest child born of the marriage reaches 
maturity, whichever event occurs first. Latham 
¥ fieatoeam, (4°N .C. App. 722) 829°5.E/2d 721 

(1985). 
Remedy of Plaintiff in Divorce Suit Is by 

Motion in the Cause. — Where a wife insti- 
tutes suit for divorce, her remedy to require the 
defendant to provide support for a minor child 
of the marriage is by motion in the cause, which 
may be filed either before or after final judg- 
ment. Winfield v. Winfield, 228 N.C. 256, 45 

S.E.2d 259 (1947). 
Plaintiff-husband, as a parent seeking cus- 

tody, could seek to have his child support obh- 
gation determined through a motion in the 
cause in the divorce action. He was not pre- 
cluded from doing so by the fact that the court 
had not previously entered orders in that action 
relating to child support. Bottomley  v. 
Bottomley, 82 N.C. App. 231, 346 S.E.2d 317 

(1986). 
Modification of Order on Motion of 

Court or Party. — Upon motion of a party, or 
upon its own motion after due notice, the court 
may conduct a hearing to determine whether 
the decree should be modified. Spence v. 
Durham, 283 N.C. 671, 198 8.E.2d 537 (1973), 
cert. denied, 415 U.S. 918, 94S. Ct. 1417, 39 L. 

Ed. 2d 473 (1974). 
Foster Parents May Not Bring Custody 

Action. — Nothing in the language of G.S. 
48-9.1(1) gives foster parents standing to con- 
test the department’s or agency’s exercise of its 
rights as legal custodian; therefore, foster par- 
ents are without standing to bring an action 
seeking custody of minor child placed in their 
home by defendant. Oxendine v. Department of 
Social Servs., 303 N.C. 699, 281 S.E.2d 370 
(1981); In re Scearce, 81 N.C. App. 531, 345 
S.E.2d 404, cert. denied, 318 N.C. 415, 349 

S.E.2d 589 (1986). 
Intervention by Foster Parents. — In 

proceeding brought by DSS in which custody 
was put in issue by guardian ad htem and 
natural father, trial court did not err in permit- 
ting child’s foster parents to intervene. In re 
Scearce, 81 N.C. App. 531, 345 S.E.2d 404, cert. 

denied, 318 N.C. 415, 349 S.E.2d 589 (1986), 
distinguishing Oxendine v. Department of So- 
Giaiecservs:, 303 N-C, 699, 281 S:B-2d 1370 
(1981), and upholding award of custody to fos- 
ter parents. 
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For cases involving the bringing of ha- 
beas corpus proceedings in custody dis- 
putes, prior to the amendment by Session 
Laws 1979, c. 110, s. 12, see Robbins v. Robbins, 

229", NIC. 480 mieo0n SE 2da ass yi1948)); 
Weddington v. Weddington, 243 N.C. 702, 92 
S.E.2d 71 (1956); Bunn v. Bunn, 258 N.C. 445, 

128 S.E.2d 792 (1963); In re Skipper, 261 N.C. 
592, 1385 S.E.2d 671 (1964); In re Macon, 267 
N.C. 248, 147 S.E.2d 909 (1966); Swicegood v. 
Swicegood, 270 N.C. 278, 154 S.E.2d 324 
(1967); In re King, 3 N.C. App. 466, 165 S.E.2d 
60 (1969); In re Wright, 8 N.C. App. 330, 174 
eal pala (CIE WKO): 

Ii. JURISDICTION AND VENUE. 

A. In General. 

Editor’s Note. — Most of the cases cited 
below were decided prior to the enactment of 
G.S. 50-19, authorizing the maintenance of cer- 
tain actions as independent actions, and prior 
to the enactment of the Uniform Child Custody 
Jurisdiction Act, former G.S. 50A-1 et seq., or 
the Uniform Child-Custody Jurisdiction and 
Enforcement Act, G.S. 50A-101 et seq. 
Venue Provision. — Subdivision (f) of this 

section, enacted in 1967, is the venue provision 

for a child support action. Powers v. Parisher, 
104V N.C App. 4008409) Sai2d 725.1991); 
appeal dismissed, 331 N.C. 286, 417 S.E.2d 254 

Cbo92) 
The jurisdiction of the court to protect 

infants is broad, comprehensive, and plenary. 
Spence v. Durham, 283 N.C. 671, 198 S.E.2d 

537 (1973), cert. denied, 415 U.S. 918, 94S. Ct. 

1417, 39). Ed: 2d 473 (1974). 
Action to Determine Support Is in Per- 

sonam. — Under subdivision (c)(1) of this 
section an action to determine the matter of 
support is in personam in nature. Johnson v. 

Johnson, 14 N.C. App. 378, 188 S.E.2d 711 

CES 2) 
An action for child support is an action in 

personam and is governed by jurisdictional 
rules as in actions for the payment of money or 
the transfer of property. Lynch v. Lynch, 96 
N.C. App. 601, 386 S.E.2d 607 (1989). 

While Award of Custody Is in Rem. — The 
awarding of the custody of the children in an 
action for divorce is in rem. Coble v. Coble, 229 

N.C. 81, 47 S.E.2d 798 (1948); Hoskins v. 
Currin, 242 N.C. 432, 88 S.E.2d 228 (1955). 
Divorce Action Gives Court Jurisdiction 

of Custody. — In divorce actions, whether for 
the dissolution of the marriage or from bed and 
board, the court in which the action is brought 
acquires jurisdiction over the custody of the 
unemancipated children of the parties. 
Stanback v. Stanback, 266 N.C. 72, 145 S.E.2d 

332 (1965). 
When Jurisdiction Is Obtained Over De- 

fendant. — Upon the institution of a divorce 
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action, the court is vested with jurisdiction of 

the children of the marriage for the purpose of 

entering orders respecting their care and cus- 

tody. But the action is not instituted, within the 

meaning of this rule, until and unless the court 

acquires jurisdiction of the person of the defen- 

dant, and jurisdiction is subject to the funda- 

mental requirement of notice and opportunity 

to be heard. If both parents are in court and 

subject to its jurisdiction, an order may be 

entered, in proper instances, binding the par- 

ties and enforceable through the court’s coer- 

cive jurisdiction. Coble v. Coble, 229 N.C. 81, 47 

S.H.2d 798 (1948). 
And Consent Judgment Therein Does 

Not Divest Court of Jurisdiction as to Cus- 

tody of Child. — Upon the institution of an 

action for divorce from bed and board, the court 

acquires jurisdiction of the minor children of 

the parties, which is not divested by a consent 

judgment on the issue of divorce entered in the 

cause with approval of the court, especially 

where such consent judgment expressly pro- 

vides that either party may thereafter make a 

motion in the cause for the custody of the 

children, the court having the power in an 

action for divorce, either absolute or from bed 

and board, before or after final judgment, to 

enter orders respecting the care and custody of 

the children under this section. Tyner v. Tyner, 

206 N.C. 776, 175 S.E. 144 (1934). 

Where consent judgment in a suit a mensa et 

thoro has been entered in the action, without 

providing for the children, upon motion in the 

original cause the court has the power to make 

such further orders as it deems proper requir- 

ing the father (or mother) to provide for the 

support of his children, whether born before or 

after the rendition of the consent judgment. 

Sanders v. Sanders, 167 N.C. 317, 83 S.E. 489 

(1914). 
Actions Constituting General Appear- 

ance Subject Defendant to Jurisdiction. — 

By submitting information to the court relevant 
to the merits in action for child custody and 
support, defendant made a general appearance 

prior to his assertions of lack of personal juris- 
diction where defendant sought affirmative re- 
lief from the court; submission of the docu- 

ments was inconsistent with defendant’s later 
claim of lack of personal jurisdiction. Bullard v. 
Bader, 117 NG? App.’ 299.4507 8 E.2d 757 

(1994). 
Remarriage of parties to each other 

does not divest court of its continuing 
jurisdiction over the minor child acquired in 
action for divorce. Latham v. Latham, 74 N.C. 

App. 722, 329 S.E.2d 721 (1985). 
Previous Action Pending. — Husband’s 

motion as to child custody and child support 
was properly dismissed where the wife’s previ- 
ously commenced action with respect to the 
custody and support of the children was pend- 
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ing at the time the husband filed his motion. 

Basinger v. Basinger, 80 N.C. App. 554, 342 

S.E.2d 549 (1986). 

Child Becomes Ward of Court. — In a 

custody case, the court acquires jurisdiction of 

the child as well as the parent, and the child 

thus becomes a ward of the court. Joyner Vv. 

Joyner, 256 N.C. 588, 124 S.E.2d 724 (1962). 

Presence of Child. — For cases as to the 

effect of the child’s presence in this State on the 

issue of jurisdiction, prior to the enactment of 

G.S. 50A-1 et seq., see Coble v. Coble, 229 N.C. 

81, 47 S.E.2d 798 (1948); Allman v. Register, 

233 N.C. 531, 64 S.E.2d 861 (1951); Hoskins v. 

Currin, 242 N.C. 432, 88 S.E.2d 228 (1955); 

Weddington v. Weddington, 243 N.C. 702, 92 

S.E.2d 71 (1956); Kovacs v. Brewer, 245 N.C. 

630, 97 S.E.2d 96, vacated on other grounds, 

356 U.S. 604, 78 S. Ct. 963, 2 L. Ed. 2d 1008 

(1957); Rothman v. Rothman, 6 N.C. App. 401, 

170 S.E.2d 140 (1969); Pruneau v. Sanders, 25 

N.C. App. 510, 214 S.E.2d 288, cert. denied, 287 

N.C. 664, 216 S.E.2d 911 (1975); Hopkins v. 

Hopkins, 8 N.C. App. 162, 174 S.E.2d 103 

(1970); Johnson v. Johnson, 14 N.C. App. 378, 

188 S.E.2d 711 (1972); Spence v. Durham, 16 

N.C. App. 372, 191 S.E.2d 908 (1972), cert. 

denied, 415 U.S. 918, 94 S. Ct. 1417, 39 L. Ed. 

2d 473 (1974); Spence v. Durham, 283 N.C. 671, 

198 S.E.2d 537 (1973), cert. denied, 415 U.S. 

918, 94 S. Ct. 1417, 39 L. Ed. 2d 473 (1974); 

Taylor v. Taylor, 20 N.C. App. 188, 201 S.E.2d 

43 (1973); MacKenzie v. MacKenzie, 21 N.C. 

App. 403, 204 S.E.2d 561 (1974); Swanson v. 

Swanson, 22 N.C. App. 152, 205 S.E.2d 738 

(1974); Mathews v. Mathews, 24 N.C. App. 551, 

211 S.E.2d 513 (1975); Searl v. Searl, 34 N.C. 

App. 583, 239 S.E.2d 305 (1977); Dishman v. 

Dishman, 37 N.C. App. 548, 246 S.E.2d 819 

(1978); King v. Demo, 40 N.C. App. 661, 253 

S.E.2d 616 (1979). 
Jurisdiction Vests Exclusively in Di- 

vorce Court. — The court in which a suit for 

divorce is pending has exclusive jurisdiction as 

to the care or custody of the children of the 

marriage, before and after the decree of divorce 

has been entered. In re Blake, 184 N.C. 278, 

114 S.E. 294 (1922); Murphy v. Murphy, 261 

N.C. 95, 184 S.E.2d 148 (1964). 

When a divorce action is instituted, jurisdic- 

tion over the custody of the children born of the 
marriage vests exclusively in the court before 
whom the divorce action is pending and be- 
comes a concomitant part of the subject matter 
of the court’s jurisdiction in the divorce action. 

Cox v. Cox, 246 N.C. 528, 98 S.E.2d 879 (1957); 
In re Sauls, 270 N.C. 180, 154 S.E.2d 327 

(1967). 
Jurisdiction over the custody of the children 

born of the marriage rests exclusively in the 
court before whom the divorce action is pend- 
ing, and no order for the custody of the children 
may be entered in a later action by one of the 
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parties for subsistence without divorce. Reece v. 
Reece, 2381 N.C. 321, 56 S.K.2d 641 (1949), 
amd 282 N.Cs95; 59'S.B:2d 863 (1950). 
Where plaintiff instituted his action for di- 

vorce from bed and board in the superior court, 
and specifically prayed “that the court deter- 
mine the proper custody for the aforesaid minor 
child of the plaintiff and defendant,” that court 
became vested in his suit with exclusive juris- 
diction to enter orders respecting the care, 
custody and maintenance of the child. Bunn v. 
Bunn, 258 N.C. 445, 128 S.E.2d 792 (1963). 

Jurisdiction of the matters relating to cus- 
tody having been invoked in an action for 
divorce, the court in which the divorce action 

was pending would have exclusive jurisdiction 
over the question of custody. Blankenship v. 
Blankenship, 256 N.C. 688, 124 S.E.2d 857 
(1962). 
And Such Jurisdiction Continues After 

Entry of Decree. — The court in which the 
suit for divorce is pending has exclusive juris- 
diction of proceedings for custody and child 
support, and once they are commenced, main- 
tains it after the divorce decree is entered. Bass 
Webacs 45 N.C. App. 212, 258 S.f.2d) 391 
GhOWO): 

Jurisdiction of courts in custody and visita- 
tion cases is continuous. A decree determines 
only the present rights with respect to such 
custody and is subject to judicial alteration or 
modification upon a change of circumstances 
affecting the welfare of the child. In re Jones, 
62iN-C. App. 103, 302 S.H.2d 259 (1983). 

The jurisdiction of the court over the custody 
of unemancipated children of the parties in a 
divorce action continues even after divorce. 
Stanback v. Stanback, 266 N.C. 72, 145 S.E.2d 

332 (1965). 
Once jurisdiction of the court attaches to a 

child custody matter, it exists for all time until 
the cause is fully and completely determined. 
In re Scearce, 81 N.C. App. 531, 345 S.E.2d 404, 

ceri omdenieds tolouN.C. 415, 349 S;H.2d 589 

(1986). 
Where Custody and Support Have Been 

Brought to Issue. — Where custody and sup- 
port are brought to issue by the pleadings, the 
court retains continuing jurisdiction over these 
matters even when the issues are not deter- 
mined by the judgment. Thus, where the issues 
of custody and support were raised in plaintiff 
wife’s complaint and ruled on by the trial judge, 
the court retained jurisdiction to entertain and 
rule on defendant husband’s motion in the 
cause for custody and support of the children. 
Jackson v. Jackson, 68 N.C. App. 499, 315 
S.E.2d 90 (1984). 

Until Death of a Party or Children’s 
Attainment of Age of Majority. — A divorce 
action is pending for purposes of determining 
custody and support until the death of one of 
the parties or until the youngest child born of 
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the marriage reaches the age of majority, 
whichever event shall first occur. Johnson vy. 

Johnson, 14 N.C. App. 378, 188° 8.E.2d 711 
(1972); Morris v. Morris, 42 N.C. App. 222, 256 
See 2d S021 979): 
But Custody Jurisdiction of Court 

Where Action for Alimony Without Di- 
vorce Is Pending Is Not Lost. — The general 
rule that exclusive custody jurisdiction is 
vested in the divorce court is subject to the 
exception that a court before which an action 
for alimony without divorce is pending does not 
lose its custody jurisdiction to the court of 
another county in which an action for divorce is 
subsequently filed. In re Sauls, 270 N.C. 180, 

154 $.E.2d 327 (1967). 
Institution of a divorce action did not oust the 

jurisdiction of another court, previously ac- 
quired in an action for alimony without divorce, 
to determine the rights of custody of the chil- 
dren of the marriage. Blankenship v. Blanken- 
ship, 256 N.C. 638, 124 8.E.2d 857 (1962). 
Divorce Court May Hear and Determine 

Questions of Custody and Support. — 
Upon institution of a divorce action the court 
acquires jurisdiction over any child born of the 
marriage, and may hear and determine ques- 
tions both as to the custody and as to the 
maintenance of such child either before or after 
final decree of divorce. Story v. Story, 221 N.C. 
114, 19 S.E.2d 136 (1942). 

After the filing of a complaint in any action 
for divorce, whether from the bonds of matri- 

mony or from bed and board, both before and 
after final judgment therein, it is lawful for the 
judge to make such orders respecting the care, 
custody, tuition and maintenance of the minor 
children of the marriage as may be proper. 
Coggins v. Coggins, 260 N.C. 765, 133 S.E.2d 
700 (1963). 
And May Grant Custody to Either Par- 

ent. — The court has jurisdiction to enter an 
order granting custody to either of the chil- 
dren’s parents, both of whom are subject to the 
court’s jurisdiction. Johnson v. Johnson, 14 
NC Appia 7831 885.20 710 (1972). 
Even Though Such Questions Were Not 

Raised or Determined in Final Judgment. 
— A court in which a divorce action was tried 
has jurisdiction to determine custody and sup- 
port of children of the marriage, even though no 
custody or support questions were raised prior 
to, or determined in, the final judgment of 
divorce. Johnson v. Johnson, 14 N.C. App. 378, 
188 S20) 74972). 

Issue of Custody and Support Remains 
in Fieri. — If the custody and support has been 
brought to issue or determined in the previ- 
ously instituted action between the parents, 
there could be no final judgment in that case, 
because the issue of custody and support re- 
mains in fieri until the children have become 
emancipated. Wilson v. Wilson, 11 N.C. App. 
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397, 181 S.E.2d 190 (1971); Kennedy v. Surratt, 

29 N.C. App. 404, 224 S.E.2d 215 (1976); Bass v. 

Bass, 43 N.C. App. 212, 258 S.E.2d 391 (1979). 
Jurisdiction to Modify Custody Decree. 

— Once a court in this State properly asserts 
jurisdiction to determine the rights of the par- 
ties to custody of a minor child, that court 
retains jurisdiction to modify its custody decree 
upon a showing of a substantial change of 
circumstances. Lynch v. Lynch, 303 N.C. 367, 
279'S..2d 84041989). 

Subsection (f) of this section does not affect 
the situation where custody and support have 
already been determined and one of the parties 
seeks a modification. In such a case, the court 

first obtaining jurisdiction retains jurisdiction 
to the exclusion of all other courts and is the 
only proper court in which to bring an action for 
the modification of an order establishing cus- 
tody and support. Tate v. Tate, 9 N.C. App. 681, 
i7jao rnc 45009710): 
A party cannot seek modification of a 

child support order in a court other than 
that in which it was entered where there 
has been no change of venue by the court. 
Broyhill v. Broyhill, 81 N.C. App. 147, 343 

S.E.2d 605 (1986). 
Independent Action in Another Court 

Where Custody and Support Not Deter- 
mined — After Final Judgment. — The first 
proviso of subsection (f) of this section, when 
read in conjunction with the first sentence of 
subsection (f) and in conjunction with subsec- 
tion (b), makes it clear that after final judgment 
in a previously instituted action between the 
parents, where custody and support has not 
been brought to issue or determined, the cus- 
tody and support issue may be determined in 
an independent action in another court. 
Kennedy v. Surratt, 29 N.C. App. 404, 224 
§..2d 215 (1976). 

The custody and support issue may be deter- 
mined in an independent action in another 
court after final judgment in a previously insti- 
tuted action between the parents, where cus- 
tody and support has not been brought to issue 
or determined. In re Holt, 1 N.C. App. 108, 160 
S.E.2d 90 (1968); Wilson v. Wilson, 11 N.C. App. 
397) ISIS E20) 190.971): 

Subsections (b) and (f) of this section, when 

considered together, permit questions of cus- 
tody and support to be determined in indepen- 
dent actions, rather than only through a motion 
in the cause, where a divorce judgment has 
been entered without a determination of cus- 
tody and support in that judgment. Johnson v. 
Johnson, 14 N.C. App. 378, 188 S.E.2d 711 
(1972). 
Same — Before Final Judgment. — When 

a divorce action has been filed in one county, 
and there has not been a final judgment in that 
action, the courts of another county are, by 
virtue of the first proviso in subsection (f) of this 
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section, without jurisdiction to entertain an 

independent action for custody of the minor 

children of the parties. Holbrook v. Holbrook, 

38 N.C. App. 303, 247 S.E.2d 923 (1978), cert. 

denied, 296 N.C. 411, 251 S.E.2d 469 (1979). 

Jurisdiction to Award Custody of Child 

After Denial of Divorce. — After plaintiff's 
suit for divorce from bed and board and defen- 
dant’s cross action for alimony without divorce 
had both been denied, the judge had jurisdic- 
tion and power to enter the portion of the 

judgment awarding custody of the minor son of 

the parties to defendant and providing for his 
maintenance and support. Bunn v. Bunn, 258 

N'iG 34459128 S.H.2d 792 (1963) 
Added Parties May Be Subjected to Ju- 

risdiction to Same Extent as Original Par- 
ties. — In an action to determine custody of a 
child, an order which was entered in the Court 

of Appeals making the paternal grandparents 
parties, pursuant to their motion, subjected 
them to the jurisdiction of the Court of Appeals 
and of the trial court to the same extent as if 
they had been original parties plaintiff. Bran- 
don v. Brandon, 10 N.C. App. 457, 179 S.E.2d 

MAGES WEE 
Failure to Raise Issue of Child Support. 

— Defendant’s mere mentioning of “a Separa- 
tion Agreement dated June 5, 1981” in his 1982 
divorce complaint was insufficient to raise the 
issue of child support. Defendant’s divorce com- 
plaint did not ask the divorce court to review 
the question of child support and the divorce 
judgment did not even allude to the parties’ 
separation agreement; therefore, defendant’s 
contention that his prior divorce action placed 
the question of child support at issue with the 
results that (i) the original divorce court re- 
tained jurisdiction over that question and (11) 
the present independent action by his wife 
should have been dismissed under a theory of 
abatement, was rejected. Powers v. Parisher, 
104 N.C. App. 400, 409 S.E.2d 725 (1991), 
appeal dismissed, 331 N.C. 286, 417 S.E.2d 254 

(CGE 
Effect of Subsequent Divorce in Another 

State. — Where the children of the marriage 
were residents of this State and the parents 
were personally before the court, the courts of 
this State had jurisdiction in the wife’s action 
for subsistence under former G.S. 50-16 to 
award the custody of the children to the wife 
and decree the amount defendant should con- 
tribute for their support, and to punish defen- 
dant as for contempt for willful failure to com- 
ply with its order, notwithstanding the fact that 
the husband obtained a decree of divorce in 
another state after the entry of the order for 
support. Whitford v. Whitford, 261 N.C. 353, 

134 S.E.2d 635 (1964). 
Judge Held Without Jurisdiction to 

Hear Matter Outside District. — Upon ap- 
plication for the custody of the children of the 
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marriage after decree of divorce, the resident 
judge entered a temporary order awarding cus- 
tody to the father, and issued an order to 
defendant wife to appear outside the county 
and outside the district to show cause why the 
temporary order should not be made perma- 
nent. It was held that the judge was without 
jurisdiction to hear the matter outside the 
district, and an order issued upon the hearing 
of the order to show cause was void ab initio. 
Patterson v. Patterson, 230 N.C. 481, 53 S.E.2d 

658 (1949). 
Jurisdiction over Petition Filed by DSS. 

— The district court had jurisdiction over the 
subject matter of petition filed, signed and 
verified by county division of social services, 
which alleged that child had been placed with 
DSS by its mother; that the putative father was 
unknown; that North Carolina was the home 

state of the child and no other state had juris- 
diction over the child; and that the best interest 

of the child would be served if the court as- 
sumed jurisdiction over him. In re Scearce, 81 
N.C. App. 531, 345 S.E.2d 404, cert. denied, 318 
N.C. 415, 349.8.H.2d 589 (1986). 

Transfer of Venue. — For the convenience 
of witnesses and parties and because it may be 
in the best interests of justice and the parties, 
the court of original venue may, in its discre- 
tion, transfer the venue of an ongoing action for 
custody or support to a more appropriate 

county. Broyhill v. Broyhill, 81 N.C. App. 147, 
343 S.E.2d 605 (1986). 

B. Full Faith and Credit. 

Generally. — For cases as to full faith and 
credit accorded the custody decrees of other 
states, prior to the enactment of G.S. 50A-1 et 
seq., see In re Marlowe, 268 N.C. 197, 150 

S.E.2d 204 (1966); Rothman v. Rothman, 6 N.C. 
App. 401, 170 S.E.2d 140 (1969); In re Kluttz, 7 
N.C. App. 383, 172 S.E.2d 95 (1970); Spence v. 
Durham, 283 N.C. 671, 198 S.E.2d 537 (1973), 
cert. denied, 415 U.S. 918, 94S. Ct. 1417, 39 L. 
Ed. 2d 473 (1974); Mathews v. Mathews, 24 
N.C. App. 551, 211 S.E.2d 513 (1975); Johnston 
v. Johnston, 29 N.C. App. 345, 224 S.E.2d 276 

(1976). 
Nature of Inquiry as to Full Faith and 

Credit. — In a proceeding to determine 
whether a custody judgment is entitled to full 
faith and credit, the court’s inquiry is first 
confined to whether the judgment sought to be 
enforced was a final judgment rendered by a 
court with competent jurisdiction. If the court 
determines that the foreign judgment was final 
and was rendered by a court with proper juris- 
diction, then the judgment is entitled to full 
faith and credit, and the court never reaches 
the merits of the custody action, unless one of 
the parties asserts that the judgment should be 
modified due to a substantial change in circum- 
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stances. Lynch v. Lynch, 303 N.C. 367, 279 
S.E.2d 840 (1981). 
When a court asserts jurisdiction to enforce a 

custody judgment of another state and no show- 
ing of a substantial change of circumstances is 
made, its jurisdiction terminates upon a final 

judgment awarding full faith and credit to the 
sister state’s decree. Lynch v. Lynch, 303 N.C. 
367, 279 S.E.2d 840 (1981). 
A temporary custody judgment is not 

entitled to full faith and credit and has no 
effect on defendant’s ability to seek full faith 
and credit of a final custody judgment subse- 
quently rendered in another state. Lynch v. 
Lynch, 303 N.C. 367, 279 S.E.2d 840 (1981). 
Indiana Order for Child Support Given 

Full Faith and Credit. — Although there was 
no jurisdictional rule requiring the trial court 
to dismiss plaintiff father’s North Carolina ac- 
tion seeking definition of his child support 
obligations simply because defendant mother 
had filed an action in Indiana, where, when 

plaintiff’s motion came on for hearing, the 
Indiana court had already entered an order on 
the issue of child support, that order was enti- 
tled to full faith and credit in this State as long 
as plaintiff was not denied due process of law in 
the Indiana court’s assertion of jurisdiction 
over him. Lynch v. Lynch, 96 N.C. App. 601, 386 
S.E.2d 607 (1989). 

C. Residence and Domicile. 

Findings of the court as to the residence 
of the parties are conclusive when sup- 
ported by any competent evidence. Holbrook v. 
Holbrook, 38 N.C. App. 303, 247 S.E.2d 923 
(1978), cert. denied, 296 N.C. 411, 251 S.E.2d 
469 (1979). 
Domicile of Husband Not Necessarily 

Domicile of Wife and Children. — Where 
the husband in his divorce action alleged that 
he had notified his wife that he would no longer 
live with her as husband and wife, he could not 

assert the fictional unity of persons for the 
purpose of maintaining that his domicile was 
the domicile of his wife and children. Coble v. 
Coble. 229 N Cyst 475.8. 2d 7981943): 

IV. NOTICE. 

Purpose of Subdivision (d)(1). — Subdivi- 
sion (d)(1) of this section is designed to give the 
parties to a custody action adequate notice in 
order to insure a fair hearing. Clayton v. Clay- 
ton, 54 N.C. App. 612, 284 S.E.2d 125 (1981). 

Five Day (now 10 Day) Notice of Custody 
Hearing Not Absolute Right. — Ordinarily a 
parent is entitled to at least five days’ (now 10 
days’) notice (an intervening Saturday or Sun- 
day excluded) of a hearing involving the cus- 
tody of a child, but this is not an absolute right 
and is subject to the rule relating to waiver of 
notice and to the rule that a new trial will not 
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be granted for mere technical error which could 
not have affected the result, but only for error 
which is prejudicial, amounting to the denial of 
a substantial right. Brandon v. Brandon, 10 
N.@vApp4o7179 8; Hi2d. Liao): 
A party entitled to notice of a motion 

may waive such notice. Brandon v. Brandon, 
10 N.GyApp:457,. L729. SE 2d Ai? (197%)). 
And ordinarily does this by attending 

the hearing of the motion and participat- 
ing in it. Brandon v. Brandon, 10 N.C. App. 

457,179) SiK.2d,17:7 (1971). 
Notice of Motion for Custody Served on 

Counsel of Record. — A court which acquired 
jurisdiction of husband in a divorce proceeding 
before he left the State had jurisdiction to hear 
motion for custody filed after divorce decree 
where notice of motion was served on husband’s 
counsel of record. Weddington v. Weddington, 
DAB INC .17022 925 2d “(1 (1956): 
Request for Variance for Child Support 

Guidelines. — Section 50-13.4 does not iden- 
tify any time restrictions for making the re- 
quest for a hearing. However, to effectuate the 
purpose of that statute, any party in a pending 
action requesting a variance from the guide- 
lines must, unless the request is made in the 
original pleadings, give at least ten days writ- 
ten notice as required by this section. Browne v. 
Browne, 101 N.C. App. 617, 400 S.E.2d 736 

UO). 
Absent a timely and proper request for a 

variance of the guidelines, support set consis- 
tent with the guidelines was conclusively pre- 
sumed to be in such amount as to meet the 
reasonable needs of the child for health, educa- 
tion, and maintenance. Browne v. Browne, 101 

N.C. App. 617, 400 S.E.2d 736 (1991). 
Trial court’s temporary custody order in 

an action filed by the child’s putative father was 
not valid because the child’s presumed father 
was not given notice, even though, under G.S. 

50-13.5(e)(3), in the discretion of the court, 
failure of service of notice would not affect the 
validity of an order; that provision only applied 
to orders entered with respect to support ac- 
tions. Smith v. Barbour, 154 N.C. App. 402, 571 
S.E.2d 872, 2002 N.C. App. LEXIS 1450 (2002), 
cert. denied, — N.C. —, 599 S.E.2d 408 (2004). 

Adequacy of Notice. — Trial court’s judg- 
ment to modify a child custody award and 
award sole custody of the minor children to the 
mother was affirmed because the father admit- 
ted that he was on actual notice that a motion 
to modify custody was set to be heard, but was 
continued to some date in the future in order to 
accommodate his need to find new counsel. In 
addition, he had actual notice of the scheduled 
court date for the hearing days prior to leaving 
for a planned vacation, but chose to proceed 
with the trip rather than attend the hearing; 
therefore, he had adequate notice of the hear- 
ing and an opportunity to be heard. Trivette v. 
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Trivette, 162 N.C. App. 55, 590 S.E.2d 298, 
2004 N.C. App. LEXIS 40 (2004). 
No Notice. — Where there was no motion for 

custody before the trial court, there was no 
notice of a motion for custody as required by 
subdivision (d)(1) of this section. Jones v. Jones, 

109 N.C. App. 293, 426 S.E.2d 468 (1993). 
Notice Held Sufficient. — Mother had re- 

ceived adequate notice that the hearing would 
include changes to the visitation schedule since 
the father had moved the court for an order 
finding and holder the mother in contempt for 
her disobedience and failure to comply with the 
provision of prior orders entered in the case. 
Anderson v. Lackey, 163 N.C. App. 246, 593 

S.E.2d 87, 2004 N.C. App. LEXIS 381 (2004). 

V. HEARING. 

Time-tested methods for assuring an ad- 
equate and fair hearing must be applied in 
child custody proceedings. In re Griffin, 6 N.C. 
App. 375, 170 S.E.2d 84 (1969). 

The question of custody is one ad- 
dressed to the trial court. Hinkle v. Hinkle, 

266 N.C. 189, 146 S.E.2d 73 (1966). 
And Not to a Jury. — Determining the 

custody of minor children is never the province 
of a jury; it is that of the judge of the court in 
which the proceeding is pending. Stanback v. 
Stanback, 270. N.C. 497, 155 3. E.2d 2201967) 
No Right to Jury Trial on Custody and 

Support Issues. — Pursuant to subsection (h) 
of this section, a supporting spouse is not enti- 
tled to a jury trial on the matter of custody and 
support of minor children. Austin v. Austin, 12 
N.C. App. 2869183 5.H.2d5420.1 971: 

In a wife’s action for alimony without divorce 
and for custody and support of the children, a 
trial court properly removed the case from the 
trial docket when the wife abandoned her claim 
to alimony, and the defendant was not entitled 
to a jury trial on the issue of abandonment of 
his children. Ferguson v. Ferguson, 9 N.C. App. 
Abeie 17615. H2dea58: 1970): 
Jury to Determine Question of Fact. — 

Whether a child was a “minor child of the 
marriage” within the purview of former G.S. 
50-13 could be a question of fact rather than an 
issue of fact, and the trial court could call a jury 
to its aid to hear the evidence and determine 
the question. Carter v. Carter, 232 N.C. 614, 61 
S.E.2d 711 (1950). 
An award of permanent custody may not 

be based upon affidavits. Story v. Story, 57 
N.C. App. 509, 291 S.E.2d 923 (1982). 
And Affidavits Are Not Admissible to Es- 

tablish Material Facts in Custody Pro- 
ceedings. — The question to be determined in 
child custody hearings is certainly as important 
as any presented in the usual contract or tort 
litigation. Affidavits are not, as a rule, admis- 

sible in the trial of contract and tort cases as 
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independent evidence to establish facts mate- 
rial to the issues being tried, and there is no 
more justification for resort to inferior evidence 
in child custody proceedings than in such other 
litigations. In re Griffin, 6 N.C. App. 375, 170 
S.E.2d 84 (1969). 
But a party to a child custody proceed- 

ing must object when affidavits are of- 
fered or ask permission to cross-examine, or 
else his silence will be deemed to give consent. 
By implication, if timely objection is made, 
affidavits should not be received, at least not 

without affording an opportunity for cross-ex- 
amination. In re Griffin, 6 N.C. App. 375, 170 

S.E.2d 84 (1969). 

VI. TEMPORARY CUSTODY AND 
SUPPORT. 

Court Has Inherent Authority to Make 
Temporary Orders. — A court having juris- 
diction of children located within this State has 
the inherent authority to protect those children 
and to make such temporary orders as their 
best interests may require. MacKenzie v. 
MacKenzie, 21 N.C. App. 408, 204 S.E.2d 561 

(1974). 
Subdivisions (c)(2) and (d)(2) give the 

courts jurisdiction to enter temporary 
custody and support orders for minor chil- 
dren. Story v. Story, 57 N.C. App. 509, 291 
Sab. 20923019872). 
Under subdivision (d)(2) of this section, in 

appropriate cases the court may enter orders 
for the temporary custody of a child pending the 
service of process. Zajicek v. Zajicek, 12 N.C. 
App. 563, 183 S.E.2d 850 (1971); Broaddus v. 
Broaddus, 45 N.C. App. 666, 263 S.H.2d 842 
(1980). See also, Lynch v. Lynch, 45 N.C. App. 
391, 264 S.E.2d 114 (1980), aff'd in part and 
rev d ins part, 302 N.C. 189, 274 S.H.2d 212 

(1981), modified on rehearing, 303 N.C. 367, 

279 S.E.2d 840 (1981). 
Once one of the bases for jurisdiction 

listed in § 50A-3(a) has been established, 

the court may enter an ex parte order for 
temporary custody prior to service of process or 
notice, if the circumstances of the case render it 

appropriate. Hart v. Hart, 74 N.C. App. 1, 327 
9.E.2d 631 (1985). 
Temporary Orders May Be Entered Ex 

Parte. — Temporary orders under subdivision 
(c)(2) and (d)(2) of this section may be entered 
ex parte and prior to service of process or 
notice. Story v. Story, 57 N.C. App. 509, 291 
S.E.2d 923 (1982); Regan v. Smith, 131 N.C. 
App. 851, 509 S.E.2d 452 (1998). 

Affidavits may be used as a basis for 
temporary orders under subdivision (c)(2) 
and (d)(2) of this section. Story v. Story, 57 N.C. 
App. 509, 291 S.H:2d 923 (1982). 

If the circumstances of a particular case so 
require, the court may enter an order for tem- 

ART. 1. DIVORCE, ETC., GENERALLY §50-13.5 

porary custody, even pending service of process 
or notice under subsection (d)(1) of this section, 
and the use of affidavits as a basis for filing 
necessary facts for such purpose may be appro- 
priate. In re Griffin, 6 N.C. App. 375, 170 S.E.2d 
84 (1969). 

There may be occasions when there is consid- 
erable urgency for a temporary order for the 
custody of a child. In such instances, the judge 
may reach a decision on the basis of affidavits 
and other evidence produced at a preliminary 
hearing. The persons who have signed the 
affidavit are, of course, not present and there is 
no opportunity to cross-examine them, but this 
is said not to be objectionable, because the 
ultimate right of examination will be afforded 
the parties at the trial of the cause. Brandon v. 
Brandon, lO N.C. App. 45/7, 179 S.H.2d 177 

Loa). 
Temporary Order Not Rendered Null 

and Void by Entry Prior to Service. — 
Clearly, under subdivision (e)(3) of this section, 
the fact that defendant was not served prior to 
the court’s entry of a temporary order would not 
thereby render such order null and void. 
Broaddus v. Broaddus, 45 N.C. App. 666, 263 
S.E.2d 842 (1980). 

VII. VISITATION RIGHTS. 

A. In General. 

Visitation rights should not be permit- 
ted to jeopardize a child’s welfare. In re 
Jones, 62 N.C. App. 103, 302 S.E.2d 259 (1983). 

While a noncustodial parent has a right to 
reasonable visitation, that right is limited to 
avoid jeopardizing the child’s welfare. Woncik v. 
Woncik, 82 N.C. App. 244, 346 S.E.2d 277 

(1986). 
The award of visitation rights is a judi- 

cial function which may not be delegated to 
the custodial parent. Brewington v. Serrato, 77 
N.C. App. 726, 336 S.E.2d 444 (1985). 
Order giving custodial parent exclusive 

control over visitation will not be sus- 
tained. Brewington v. Serrato, 77 N.C. App. 
726, 336 S.E.2d 444 (1985). 
Duty of Court to Include Visitation Pro- 

vision. — Once the parties failed to agree, it 
was the duty of the trial judge to safeguard 
defendant’s right to visitation by including a 
provision in its order specifying visitation peri- 
ods. Brewington v. Serrato, 77 N.C. App. 726, 
336 S.E.2d 444 (1985). 

Trial court is not required to make spe- 
cific findings to support a visitation sched- 
ule whenever a party contends the frequency of 
visitation is not reasonable. Raynor v. Odom, 
124 N.C. App. 724, 478 S.E.2d 655 (1996). 
Visitation and child support rights are 

independent rights accruing primarily to the 
benefit of the minor child and one is not, and 

may not be made, contingent upon the other. 
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Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 

342°(1986). 
Receipt of Support May Not Be Condi- 

tioned on Visitation. — A trial judge does not 
have authority to condition a minor child’s 
receipt of support paid by the noncustodial 
parent on compliance with court-ordered visi- 
tation allowed the noncustodial parent by or- 
dering that child support paid by defendant be 
placed in escrow if minor child fails or refuses 
to abide by the visitation privileges allowed 
defendant. Appert v. Appert, 80 N.C. App. 27, 

341 S.E.2d 342 (1986). 
Enforcement of Visitation Orders. — 

Trial judges in this State have authority to 
enforce orders providing for visitation by the 

methods set forth in G.S. 50-13.3, that is, by 
contempt proceedings and by injunction. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 

BAZN AICO), 

B. Denial of Parents’ Rights. 

Abandonment as Ground to Deny Visita- 
tion Rights. — The general rule is that aban- 
donment, by itself, does not constitute sufficient 
ground to deny visitation rights completely, and 
this rule is in accord with the principle adopted 
by the courts that the purpose of denying cus- 
tody or visitation rights is not to punish the 
noncustodial parent. Johnson v. Johnson, 45 
N.C. App. 644, 263 S.E.2d 822 (1980). 
Contingent Termination of Visitation. — 

Where the trial judge had ample evidence be- 
fore him to justify a conclusion that mother had 
purposefully engaged in a course of conduct 
designed to alienate the child’s affections for his 
father, and that these actions were detrimental 
to the child’s welfare, he did not abuse his 

discretion in fashioning an order directing ter- 
mination of mother’s visitation privilege, pend- 
ing a court hearing, applicable only on the 
happening of a certain condition (a repetition of 
that course of conduct), designed to prevent 
further harm to the child from this type of 
behavior. Woncik v. Woncik, 82 N.C. App. 244, 
346 pid 27, (19356) 
Findings Required Where Severe Re- 

strictions Are Placed on Visitation Rights. 
— Where severe restrictions are placed on a 

parent’s visitation rights with his child, there 
should be some finding of fact, supported by 
competent evidence in the record, warranting 
such restrictions. Johnson v. Johnson, 45 N.C. 

App. 644, 263 S.E.2d 822 (1980). 
Where hostilities exist between estranged 

parents, it may be difficult for the noncustodial 
parent to maintain a relationship with his or 
her child when required to exercise visitation 
only in the presence of the other parent or a 
member of the other parent’s family who may 
share such hostilities. There are, of course, 

circumstances warranting such restrictions, 
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but if they are imposed, they must be based on 
appropriate factual findings. Johnson  v. 
Johnson, 45 N.C. App. 644, 263 S.E.2d 822 

(1980). 
When severe restrictions are placed on the 

right of visitation, this section requires the trial 
judge to make findings of fact supported by 
competent evidence which warrant the restric- 
tions. Falls v. Falls, 52 N.C. App. 203, 278 
S.E.2d 546, cert. denied, 304 N.C. 390, 285 
S.E.2d 831 (1981). 

Subsection (i) of this section requires specific 
findings of fact to justify certain visitation re- 
strictions. Sloop v. Friberg, 70 N.C. App. 690, 
320 S.E.2d 921 (1984). 
Findings Held Sufficient. — Finding of 

trial court that defendant had previously taken 
minor child to Texas under a false pretense and 
had subsequently refused to return him to 
North Carolina was a sufficient and appropri- 
ate factual finding to support the court’s limi- 
tation as to the location of visitation (in North 
Carolina at plaintiff’s home.) Brewington v. 
Serrato, 77 N.C. App. 726, 336 S.E.2d 444 

(1985). 
Judge did not err by imposing excessive re- 

strictions on mother’s visitations with her son; 

evidence supported the judge’s finding that 
mother’s demonstrations of anger and hostility 
in the presence of the child and her frustration 
of the relationship between the child and father 
necessitated, for the child’s best interest, the 
restrictions the judge imposed on the visitation. 
Correll v. Allen, 94 N.C. App. 464, 380 S.E.2d 
580 (1989). 
Findings Held Insufficient. — The trial 

court’s findings in a child custody proceeding 
that respondent mother had abandoned her 
child and that it would not be in the best 
interests of the child for him to be carried back 
and forth between North Carolina, home of the 

father, and New Jersey, home of the mother, 

were insufficient to support the trial court’s 
order restricting respondent’s visiting privi- 
leges, which were limited to one weekend a 
month, to occasions only when petitioner father 
or his designated representative was present. 
Johnson v. Johnson, 45 N.C. App. 644, 263 

S20 822): (1980) 
No competent evidence showed that the fa- 

ther had engaged in any conduct that war- 
ranted forfeiture of his visitation rights or that 
the exercise of his visitation rights would be 
detrimental to the child’s best interest, and the 
court’s factual finding that the motel room 
where the father lived was an unfit environ- 
ment for visitation did not support supervised 
visitation. Hinkle v. Hartsell, 131 N.C. App. 
833, 509 S.E.2d 455 (1998). 
Where the court merely recited the testimony 

of witnesses and did not make the required 
findings of fact, further findings of fact and a 
determination of the father’s parental fitness 
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was needed if he was to be denied all contact 

with his daughter. Moore v. Moore, 160 N.C. 
App. 569, 587 S.E.2d 74, 2003 N.C. App. LEXIS 
132,76(2003): 

C. Grandparents’ Rights. 

Modification of Grandparents’ Visita- 
tion Rights. — Before an order providing 
visitation for grandparents of a minor child 
may be modified, the party seeking modifica- 
tion must show changed circumstances and an 
abuse of discretion by the trial judge. In re 
Jones, 62 N.C. App. 103, 302 S.E.2d 259 (1983). 

Right to File Suit. — Subsection (j) of this 
section makes it clear that grandparents have 
the right to file suit for custody or visitation 
during an ongoing proceeding, but it does not 
restrict their right to bring an initial custody 
suit pursuant to G.S. 50-13.1 when there are 
allegations that the parent is unfit. Sharp v. 
Sharp}ol24-N:Ce App: 357, 477 S.E.2d 258 

(1996). 
The grandmother did not have standing un- 

der this section to seek visitation rights with 
her grandchildren, where the children had been 
adopted by their biological aunt and her hus- 
band, and there was no custody dispute. Hill v. 
Newman, 131 N.C. App. 793, 509 S.E.2d 226 

(1998). 
Grandparents’ Right to Seek Visitation 

Terminated Upon Death of Daughter/Non- 
Custodial Parent. — The trial court’s juris- 
diction over the issues of visitation and custody 
regarding plaintiff’s grandchildren terminated 
upon the death of plaintiff's daughter, where 
the son-in-law had exclusive custody. Price v. 
Breedlove, 138 N.C. App. 149, 530 S.E.2d 559, 
2000 N.C. App. LEXIS 543 (2000). 
Right to File Suit. — There are four stat- 

utes in North Carolina which permit a grand- 
parent to maintain an action for custody or 
visitation of a minor child, and although plain- 
tiff, mother of the deceased father of the two 
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minor children, did not specify under which 
statute she filed, it was clear that she had no 
right to proceed under G.S.G.S. 50-13.1(a), 50- 
13.2(b1), 50-13.2A, or under this section. Shaut 

v. Cannon, 136 N.C. App. 834, 526 S.E.2d 214, 
2000 N.C. App. LEXIS 158 (2000). 
Grandparents’ Rights When Family In- 

tact. — Under G.S. 50-13.1(a), 50-13.2(b1), 
50-13.2A, 50-13.5G), a grandparent’s right to 
visitation arises either in the context of an 
ongoing custody proceeding or where the minor 

child is in the custody of a stepparent or a 
relative—the “intact family” rule; in a case that 
does not involve adoption by a stepparent or 
other relative, a grandparent must prove that 
the child’s family is not intact before the grand- 
parent can intervene to request visitation with 
his grandchild—G.S. 50-18.1(a), 50-13.2(b1), 
50-13.2A, 50-13.5G) does not grant grandpar- 
ents the right to sue for visitation when no 
custody proceeding is ongoing and the minor 
children’s family is intact. Eakett v. Eakett, 157 
N.C. App. 550, 579 S.E.2d 486, 2003 N.C. App. 
LEXIS 729 (2003). 
Lack of Intact Family Was Not Alleged 

So Grandparent Could Have Standing to 
Intervene for Visitation. — Under G.S. 50- 
13.5(j), a grandparent was required to, and did 
not, allege that the wife and the child were not 
an “intact family” or that the underlying cus- 
tody controversy had become active; therefore, 
his complaint did not allege facts to support his 
claim, so he lacked standing to intervene to 
gain visitation, and the grant of the motion to 
dismiss his claim for visitation was appropri- 
ate. Eakett v. Eakett, 157 N.C. App. 550, 579 
S.E.2d 486, 2003 N.C. App. LEXIS 729 (2003). 

Single Parent and One Child Can Be 
Intact Family. — Single parent and her child 
can constitute an “intact family” for the pur- 
poses of the intact family rule. Eakett v. Eakett, 
157 N.C. App. 550, 579 S.E.2d 486, 2003 N.C. 
App. LEXIS 729 (2003). 

§ 50-13.6. Counsel fees in actions for custody and support 
of minor children. 

In an action or proceeding for the custody or support, or both, of a minor 

child, including a motion in the cause for the modification or revocation of an 

existing order for custody or support, or both, the court may in its discretion 

order payment of reasonable attorney’s fees to an interested party acting in 

good faith who has insufficient means to defray the expense of the suit. Before 

ordering payment of a fee in a support action, the court must find as a fact that 

the party ordered to furnish support has refused to provide support which is 

adequate under the circumstances existing at the time of the institution of the 

action or proceeding; provided however, should the court find as a fact that the 

supporting party has initiated a frivolous action or proceeding the court may 

order payment of reasonable attorney’s fees to an interested party as deemed 

appropriate under the circumstances. (1967, c. 1153, s. 2; LO T3 Cro o)) 
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Legal Periodicals. — For survey of 1976 
case law on domestic relations, see 55 N.C.L. 

Rev. 1018 (1977). 
For survey of 1977 law on domestic relations, 

see 56 N.C.L. Rev. 1045 (1978). 
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For article, “Using Hindsight to Change 
Child Support Obligations: A Survey of Retro- 
active Modification and Reimbursement of 
Child Support in North Carolina,” see 10 
Campbell L. Rev. 111 (1987). 

CASE NOTES 

I. In General. 
II. Actions for Support Only. 

I. IN GENERAL. 

Notice and Due Process Considerations. 
— Although this section and G.S. 50-16.4 pro- 
vide for attorney’s fees in both modification of 
child support actions and alimony actions, this 
authority does not override a party’s basic con- 
stitutional rights to notice and due process 
considerations. Spencer v. Spencer, 133 N.C. 
App. 38, 514 S.E.2d 283 (1999). 

This section applies to a proceeding to 
compel the future support of the child. 
Tidwell v. Booker, 290 N.C. 98, 225 S.E.2d 816 

Glo7G) 
And not to a proceeding to compel reim- 

bursement for past payments made by a 
person secondarily liable for such child’s 
support. Tidwell v. Booker, 290 N.C. 98, 225 

S.H.2d 816 (1976). 
The legislature set different standards 

in actions for support and in actions for custody 
and support in enacting this section. Taylor v. 
Taylor, 343 N.C. 50, 468 8.E.2d 33 (1996). 

This section does not require a determ1- 
nation that one spouse is a dependent spouse 
and the other a supporting spouse. Taylor v. 

Taylor, 343 N.C. 50/468 '5.E.2d 33 (1996). 
Attorneys’ fees are not recoverable in an 

action for equitable distribution, so that, in 
a combined action, the fees awarded must be 

attributable to work by the attorneys on the 
divorce, alimony and child support actions. 
Patterson v. Patterson, 81 N.C. App. 255, 343 
S.E.2d 595 (1986); Holder v. Holder, 87 N.C. 
App: os, colse e2d. 50 1G 937). 

Settlement Agreement May Provide for 
Recovery of Attorney’s Fees. — The public 
policy of this state encourages settlement 
agreements and supports the inclusion of a 
provision for the recovery of attorney’s fees in 
settlement agreements. Bromhal v. Stott, 341 
NEG 702846275 HeZd e219 Gloom): 

Applicability in Action Involving Illegit- 
imate Child. — This section does not apply to 
civil actions to establish paternity under G.S. 
49-14, but would authorize an award of reason- 

able attorneys’ fees for custody and support 
actions involving an illegitimate child whose 
paternity has been determined. Smith v. Price, 
74 N.C. App. 413, 328 S.E.2d 811 (1985), mod- 

ified on other grounds, 315 N.C. 523, 340 S.E.2d 

408 (1986). 
Attorneys’ fees incurred in prosecuting pater- 

nity actions may not be awarded under this 
section, but may only be assessed as costs 
under G.S. 6-21(10). Napowsa v. Langston, 95 
N.C. App. 14, 381 S.E.2d 882, cert. denied, 325 

N.C. 709, 388 S.E.2d 460 (1989). 
Contingent Fee Agreements Not En- 

forceable. — A contract for the payment of a 
fee to an attorney contingent upon his procur- 
ing a divorce for his client or contingent in 
amount upon the amount of alimony and/or 
property awarded is void as against public 
policy. Such a contract is unenforceable exclu- 
sively by virtue of the fact that it violates the 
public policy of this State. Thompson v. Thomp- 

son, 70 N.C. App. 147, 319 S.E.2d 315 (19384), 
revd on other grounds, 313 N.C. 313, 328 

S.H.2d 288 (1985). 
A trial court has no discretion to award 

statutory legal fees for services rendered in a 
child custody and support action pursuant to a 

contingent fee contract, which is void as against 
public policy. Davis v. Taylor, 81 N.C. App. 42, 
344 S.E.2d 19, cert. denied, 318 N.C. 414, 349 

S.E.2d 593 (1986). 
Contingent fee provision in contract between 

mother seeking child support and attorneys, 
whose stated purpose was to recover a lump 
sum award, from which a percentage attorneys’ 

fee would be derived, permeated the entire 
agreement, as it was the essence of the con- 
tract; therefore, the entire contract was void as 
against public policy. Davis v. Taylor, 81 N.C. 
App. 42, 344 S.E.2d 19, cert. denied, 318 N.C. 
414, 349 S.E.2d 593 (1986). 

But Fees May Be Awarded for Services 
after Withdrawal of Contract. — Statutory 
legal fees for services rendered in a child cus- 
tody and support action may be awarded for the 
period beginning after illegal contingent fee 
contract is withdrawn. Davis v. Taylor, 81 N.C. 
App. 42, 344 S.E.2d 19, cert. denied, 318 N.C. 
41434915. B20) 5931986); 

Trial judge is permitted to exercise con- 
siderable discretion in allowing or disal- 
lowing attorneys’ fees in child custody or 
support cases. Brandon v. Brandon, 10 N.C. 
Apps 400) 9 4e ede reloT)Warnensa 
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Latimer, 68 N.C. App: 170, 314 S.E.2d 789 

(1984). 
The amount awarded as counsel fees 

also comes within the discretion of the 
trial judge and will not be disturbed in the 
absence of an abuse of discretion. Kearns v. 
Kearns, 6 N.C. App. 319, 170 S.E.2d 132 (1969), 
overruled on other grounds, Stephenson v. 
Stephenson, 55 N.C. App. 250, 285 S.E.2d 281 

(1981). 
When the statutory requirements for a cus- 

tody suit or a custody and support suit have 
been met, the amount of attorneys’ fees to be 
awarded rests within the sound discretion of 
the trial judge and is reviewable on appeal only 
for abuse of discretion. Hudson v. Hudson, 299 
Mie ew 4654-205 0:20 719 (1980); Patton’ y. 
Patton, 78 N.C. App. 247, 337 S.E.2d 607 
(1985), rev’d in part on other grounds, 318 N.C. 

404, 348 S.E.2d 593 (1986). 
In a custody and support action, once the 

statutory requirements of this section have 
been met, whether to award attorney’s fees and 
in what amounts is within the sound discretion 
of the trial judge and is only reviewable based 
on an abuse of discretion. Savani v. Savani, 102 
N.C. App. 496, 403 S.E.2d 900 (1991). 

The amount of the award of attorneys’ fees is 
within the discretion of the trial judge and will 
not be reversed in the absence of an abuse of 
discretion. Cobb v. Cobb, 79 N.C. App. 592, 339 
S.E.2d 825 (1986). 

Court’s discretion in disallowing attor- 
neys’ fees is limited only by the abuse of 
discretion rule. Puett v. Puett, 75 N.C. App. 
554, 331 S.E.2d 287 (1985). 

As to the effect of this section and other 
statutes on the court’s discretion, see Bran- 

don v. Brandon, 10 N.C. App. 457, 179 S.E.2d 
i OTA. 
Binding Effect of Trial Court’s Determi- 

nation Absent Abuse. — The trial court’s 
determination of attorneys’ fees is binding on 
the appellate courts in the absence of abuse of 
discretion. Wyche v. Wyche, 29 N.C. App. 685, 
225 S.E.2d 626, cert. denied, 290 N.C. 668, 228 
S.E.2d 459 (1976); Evans v. Craddock, 61 N.C. 
App. 488, 300 S.E.2d 908 (1983). 
Reviewable Question of Law in Custody 

and Custody and Support Suits. — Whether 
the requirements of this section for a custody 
suit or a custody and support suit have been 
met is a question of law reviewable on appeal. 
Hudson v. Hudson, 299 N.C. 465, 263 S.E.2d 
719 (1980); Patton v. Patton, 78 N.C. App. 247, 
337 S.E.2d 607 (1985), rev'd in part on other 
grounds, 318 N.C. 404, 348 S.E.2d 593 (1986); 
Cox vCox, 133 N.C. App. 221,515 S:..2d'61 

lg99)): 
Proof Required to Support Award in 

Custody and Custody and Support Suits. 
— In a custody suit or a custody and support 
suit, the trial judge, pursuant to the first sen- 
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tence in this section, has the discretion to 

award attorneys’ fees to an interested party 
when that party is (1) acting in good faith and 
(2) has insufficient means to defray the expense 
of the suit. The facts required by the statute 
must be alleged and proved to support an order 
for attorneys’ fees. Hudson v. Hudson, 299 N.C. 
465, 263 S.E.2d 719 (1980). 

Trial court found sufficient facts to support 
an award of attorney’s fees to the mother under 
G.S. 50-13.6 in the father’s action seeking child 
support; because the trial court considered both 
child custody and child support issues, it was 
not required to make an additional finding of 
fact regarding a refusal to provide child support 
in order to award the mother attorney’s fees. 
Burr v. Burr, 153 N.C. App. 504, 570 S.E.2d 
222, 2002 N.C. App. LEXIS 1185 (2002). 
Award of counsel fees is appropriate 

whenever it is shown that the spouse is, 1n 
fact, dependent, is entitled to the relief de- 
manded, and is without sufficient means 

whereon to subsist during the prosecution and 
defray the necessary expenses thereof. 
Fungaroli v. Fungaroli, 53 N.C. App. 270, 280 
S.E.2d 787 (1981). 
Award Proper in Case of Frivolous Ac- 

tion. — Evidence of the father’s lack of contact 
with the child after the parties separated was 
sufficient to support the district court’s conclu- 
sion that the father’s action for custody of the 
child was frivolous; therefore, the award of 
attorney’s fees to the mother was proper. Doan 
v. Doan, 156 N.C. App. 570, 577 S.H.2d 146, 
2003 N.C. App. LEXIS 205 (2003). 
Award of Fees Appropriate. — In an ac- 

tion by a mother to modify a father’s child 
support pursuant to G.S. 50-13.7(a), the trial 
court properly granted attorney's fees to the 
mother pursuant to G.S. 50-13.6, because the 
trial court specifically found as a fact that the 
mother was a party acting in good faith to 
obtain reasonable support for her daughter, 
that the mother lacked sufficient means to pay 
her attorney fees, and that the father refused to 
provide support which was reasonable under 
the circumstances. Mason v. Erwin, 157 N.C. 
App. 284,579) S..2d 120,58 2003 9N-GS App: 

LEXIS 641 (2003). 
Consideration of Estate. — Trial court, in 

ruling on a motion for attorney’s fees in a child 
custody and support action, may determine 
that a party has sufficient means to defray the 
cost of the action without considering the estate 
of the other party. Taylor v. Taylor, 343 N.C. 50, 
468 S.E.2d 33 (1996). 
Requirement of Insufficient Means. — 

Before attorneys’ fees may be awarded in an 
alimony case to the dependent spouse under 
G.S. 50-16.3 and 50-16.4, and before attorneys’ 

fees may be awarded to the interested party in 
a custody, support, or custody and support suit 
under this section, that person must have in- 
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sufficient means to defray the expense of the 
suit; that is, he or she must be unable to employ 
adequate counsel in order to proceed as litigant 
to meet the other spouse as litigant in the suit. 
Hudson v. Hudson, 299 N.C. 465, 263 S.E.2d 
719 (1980); Boyd v. Boyd, 81 N.C. App. 71, 343 
S.E.2d 581,(1986). 

Sufficient Allegations of Insufficient 
Means. — Allegations that plaintiff was the 
dependent spouse and that she had insufficient 
means to support the children during the pen- 
dency of the suit were sufficient to support an 

award of counsel fees under this section. Rogers 
v. Rogers, 39 N.C. App. 635, 251 S.E.2d 663 

G@L979)): 
Required Facts Must Be Found and 

Proved. — Before attorneys’ fees can be taxed 
under this section, the facts required by the 
section, that movant (1) is acting in good faith, 
and (2) has insufficient means to defray the 
expenses of the suit, must be both alleged and 
proved. Allen v. Allen, 65 N.C. App. 86, 308 
S.E.2d 656 (1983), cert. denied, 310 N.C. 475, 

312 S.E.2d 881 (1984). 
An order for attorneys’ fees pursuant to this 

section in an action for child custody or support, 
or both, must be supported by findings, re- 
quired by the statute, that the party seeking 
the award is (1) an interested party acting in 
good faith and (2) has insufficient means to 
defray the expense of the suit. Cobb v. Cobb, 79 
N.C. App. 592, 339 S.E.2d 825 (1986). 

Before awarding attorneys’ fees, the trial 
court must make specific findings of fact con- 
cerning: (1) The ability of the movants to defray 
the cost of the suit, i.e., that the movants are 

unable to employ adequate counsel in order to 
proceed as a litigant to meet the other litigants 
in the suit; (2) the good faith of the movants in 
proceeding in the suit; (3) the lawyer’s skill; (4) 
the lawyer’s hourly rate; and (5) the nature and 
scope of the legal services rendered. In re 
Scearce, 81 N.C. App. 662, 345 S.E.2d 411, cert. 
denied, 318 N.C. 415, 349 S.E.2d 590 (1986). 

In order to be awarded attorneys’ fees in an 
action for divorce, alimony, custody and child 
support, a spouse must be found to be a depen- 
dent spouse in addition to being found to be 
unable to defray the expense of the suit. Patter- 
son v. Patterson, 81 N.C. App. 255, 343 S.E.2d 
595 (1986). 

In order to award attorneys’ fees in an action 
involving only child support, the trial court 
must find as fact that (1) the interested party 
(a) acted in good faith and (b) has insufficient 
means to defray the expenses of the action and 
further, that (2) the supporting party refused to 
provide adequate support under the circum- 
stances existing at the time of the institution of 
the action or proceeding. Boyd v. Boyd, 81 N.C. 
App. 71, 348 S.E.2d 581 (1986). 

An award of attorney’s fees to the father was 
not supported by sufficient factual findings, 
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where the trial court concluded that the father 
did not have sufficient assets with which to pay 
his attorney’s fees and that the mother did have 
the means to pay, but there were no findings as 
to father’s monthly income or expenses, and no 
explicit finding that he acted in good faith in 
instituting a civil contempt action. Cox v. Cox, 
133. N.CoAppy221).5155S.E.2d'61 41999); 
Reasonableness as Key Factor. — Rea- 

sonableness, not arbitrary classification of at- 
torney activity, is the key factor under all the 
attorneys’ fees statutes. Coastal Prod. Credit 
Ass’n v. Goodson Farms, Inc., 70 N.C. App. 221, 
319 S.E.2d 650, cert. denied, 312 N.C. 621, 323 

S.E.2d 922 (1984). 
Order Must Contain Factual Findings. 

— A proper order under this section must 
contain factual findings upon which a determi- 
nation of the reasonableness of the counsel fees 
might be based, e.g., findings as to the nature 
and scope of the legal services rendered, and 
the time and skill required. Atwell v. Atwell, 74 
N.C. App. 231, 328 S.E.2d 47 (1985); Patton v. 
Patton. 78 N.C. App. 247%, 337 so ,ezaeoun 
(1985), rev’d in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 

The trial court made insufficient findings 
relative to its award of attorneys’ fees where it 
failed to take into account the plaintiff’s liquid 
estate of $88,000 and focused instead on her 

negative disposable income and where it failed 
to determine whether she was an interested 
party acting in good faith, required for actions 
involving child support. Bookholt v. Bookholt, 
136 .N.C, App. 247; 52885 ;,Fe2d 729% L900gNRGs 
App. LEXIS 1376 (1999). 
Findings of Fact Must Support Reason- 

ableness of Fees. — Section 50-16.4 and this 
section permit the entering of a proper order for 
reasonable counsel fees for the benefit of a 
dependent spouse, but only where the record 
contains findings of fact, such as the nature and 
scope of the legal services rendered and the 
skill and time required, upon which a determi- 
nation of the requisite reasonableness could be 
based. Austin v. Austin, 12 N:C. App. 286, 183 
Ss He2d 420019 7as: 

The trial court erred in failing to make find- 
ings of fact as to the reasonableness of the 
attorneys’ fees incurred by the plaintiff after 
requesting and receiving a detailed affidavit 
from the plaintiff’s counsel setting forth the 
nature and scope of the legal services. Rogers v. 
Rogers, 39 N.C. App. 635, 251 S.E.2d 663 
(1979). 

To support an award of attorneys’ fees, the 
trial court should make findings as to the 
lawyer’s skill, his hourly rate, its reasonable- 
ness in comparison with that of other lawyers, 
what he did, and the hours he spent. Falls v. 
Falls, 52 N.C. App. 203, 278 S.E.2d 546, cert. 

denied, 304.N.C. 390, 285 S.E.2d 831 (1981); 
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Coxs¥ Gox,d83.N.C. App..221, 515.5.E:2d 61 

(1999), 
As this section requires that awards of attor- 

neys’ fees be reasonable, cases construing the 
statute have in effect annexed a fifth require- 
ment concerning reasonableness onto the ex- 
press statutory ones; namely, that the record 
must contain findings of fact upon which a 
determination of the requisite reasonableness 
can be based, for example, findings pertaining 
to the nature and scope of the legal services 
rendered and the skill and time required. 
Warner v. Latimer, 68 N.C. App. 170, 314 

S.E.2d 789 (1984). 
Because this section allows for an award of 

reasonable attorneys’ fees, cases construing the 
statute have in effect annexed an additional 
requirement concerning reasonableness onto 
the express statutory ones. Thus, the record 
must contain additional findings of fact upon 
which a determination of the requisite reason- 
ableness can be based, such as findings regard- 
ing the nature and scope of the legal services 
rendered, the skill and time required, the at- 
torneys’ hourly rate, and its reasonableness in 
comparison with that of other lawyers. Cobb v. 
Cobb, 79 N.C. App. 592, 339 S.E.2d 825 (1986). 
An order awarding counsel fees in a child 

support or alimony action must contain a find- 
ing or findings upon which a determination of 
the reasonableness of the award can be based, 

such as the nature and scope of the legal 
services rendered, the time and skill required, 
and the attorney’s hourly rate in comparison to 
the customary charges of attorneys practicing 
in that general area. Weaver v. Weaver, 88 N.C. 
App. 634, 364 S.E.2d 706, cert. denied, 322 N.C. 

330, 368 S.E.2d 875 (1988). 
Partial listing of legal expenses is an 

insufficient finding of fact as to the rea- 
sonable worth of attorneys’ fees. Wyatt v. 
Wyatt, 32 N.C. App. 162, 231 S.E.2d 42, aff'd, 
35 N.C. App. 650, 242 S.E.2d 180 (1977). 
Fees Where Increase in Support Not 

Warranted. — The court would abuse its dis- 
cretion if, after determining that an increase in 
the award of child support was not warranted 
under the circumstances, it nevertheless pro- 
ceeded to award attorneys’ fees to plaintiff. 
Walker v. Tucker, 69 N.C. App. 607, 317 S.E.2d 

923 (1984). 
Merit Bonus. — While the quality of ser- 

vices rendered is properly considered in award- 
ing fees, as well as the nature of the services 
required, and hence the scope and complexity of 
the case, there is no North Carolina authority 
for an award of a “merit bonus.” Even assuming 
such bonuses are allowed, as under federal 
practice, that should occur only in the rare case 
where the applicant specifically shows superior 
quality representation and exceptional success. 
Coastal Prod. Credit Ass’n v. Goodson Farms, 

Inc,,-70 N.C. App. 221, 319 S:E.2d 650, cert. 
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denied, 312 N.C. 621, 323 S.E.2d 922 (1984). 
Remand for Lack of Evidence as to Rea- 

sonableness. — Where an award of counsel’s 
fees was based on attorney’s affidavit stating 
the number of hours spent on the case, but 
there was no evidence before the trial court as 
to the nature and scope of the legal services and 
the skill and time required, the award was not 
sufficiently based, and would be vacated and 
remanded. Rickenbaker v. Rickenbaker, 21 

N.C. App. 276, 204 S.E.2d 198 (1974). 
Order awarding attorneys’ fees which failed 

to satisfy requirement of findings as to the 
lawyer’s skill, his hourly rate, its reasonable- 
ness in comparison with that of other lawyers, 
what he did, and the hours he spent was 
insufficient and case would be remanded for 
appropriate findings as to attorneys’ fees. Cole- 
man v. Coleman, 74 N.C. App. 494, 328 S.E.2d 

Seige): 
Where trial judge made no finding of good 

faith by plaintiff and no indication of what 
portion of attorney fees was attributable to 
custody and support aspects of case, award of 
attorneys’ fees would be vacated and the case 
remanded for further proceedings on that issue. 
Smith v. Price, 315 N.C. 528, 340 S.E.2d 408 

(1986). 
Multiple awards of counsel fees in the 

same domestic action are, in the proper 
circumstances, within the court’s discretion to 

allow. Patton v. Patton, 78 N.C. App. 247, 337 
S.E.2d 607 (1985), revd in part on other 
grounds, 318 N.C. 404, 348 S.E.2d 593 (1986). 
Legitimate work by counsel in precur- 

sory activity is allowable within an attor- 
neys’ fee award in connection with a domestic 
case. Cobb v. Cobb, 79 N.C. App. 592, 339 

SiE.201825)(1986)) 
Unreasonable Depletion of Separate Es- 

tate Not Intended. — It would be contrary to 
the intent of the legislature to require one 
seeking an award of attorneys’ fees to meet the 
expenses of litigation through the unreasonable 
depletion of her separate estate, where her 
separate estate is smaller than that of the other 
party. Cobb v. Cobb, 79 N.C. App. 592, 339 

S.E.2d 825 (1986). 
Findings Held Insufficient. — Factual 

findings on award of attorneys’ fees were defi- 
cient as to child support where there was no 
finding that the supporting spouse refused to 
provide adequate support under the circum- 
stances existing at the time the action was 
initiated, and as to both alimony and child 
support, where there were no factual findings 
upon which a determination of the reasonable- 
ness of the award could be based, other than 

the trial court’s statement that the time ex- 
pended was “reasonably necessary.” Patton v. 
Patton, 78 N.C. App. 247, 337 S.E.2d 607 

(1985), rev'd in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 
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Award of Fees Held Error. — The trial 
court erred in requiring plaintiff father to pay 
counsel fees of defendant mother for a hearing 
upon defendant’s motion for an increase in the 
amount of child support payments made by 
plaintiff, where there was no showing or finding 
that at the time of the hearing defendant was a 
dependent spouse. Crouch v. Crouch, 14 N.C. 
App. 49, 187 S.E.2d 348, cert. denied, 281 N.C. 
314, 188 S.E.2d 897 (1972), decided prior to the 
1973 amendment to this section. 
Where the trial court failed to make a finding 

of fact with respect to the wife’s ability to defray 
the expense of the suit, as required by this 
section, the court abused its discretion in order- 

ing plaintiff husband to pay attorneys’ fees. 
Nolan v. Nolan, 20 N.C. App. 550, 202 S.E.2d 
344, cert. denied, 285 N.C. 234, 204 S.H.2d 24 

(1974); Rogers v. Rogers, 39 N.C. App. 635, 251 
5. bi 2d (663 C1979): 

The trial court could not order defendant to 
pay plaintiff’s attorney for the time spent in 
representing her on a contempt citation stem- 
ming from her violation of defendant’s court- 
ordered visitation rights. Daniels v. Hatcher, 46 
N.C. App. 481, 265 S.E.2d 429 (1980). 

For additional case in which award of fees 
was held error, see Norton v. Norton, 76 N.C. 

App. 213, 332 S.B.2d 724 (1985). 
Findings were inadequate to support an 

award for payment of attorneys’ fees where 
trial court failed to make specific findings of 
fact required by statute and case law and 
instead found only that plaintiff did not have 
the ability to defray the costs and expenses to 
employ adequate representation, that the at- 
torney had provided valuable services, and that 
the attorney expended in excess of five hours 
representing plaintiff. Cameron v. Cameron, 94 
N.C. App. 11685380) s_B2d 1211989) 
Where plaintiff introduced affidavits of her 

legal expenses but trial court made no findings 
on all the factors required under this section, 
award of attorneys’ fees was vacated. Napowsa 
v. Langston, 95 N.C. App. 14, 381 S.E.2d 882, 
cert. denied, 325 N.C. 709, 388 S.E.2d 460 

GLOS89): 
Reversal of Fee Award Where Increase 

in Support Reversed. — Where that part of 
order increasing child support payments was 
reversed, the award of attorneys’ fees also had 
to be reversed. Mullen v. Mullen, 79 N.C. App. 
627, 339 S.E.2d 838 (1986). 
Where both of plaintiff’s attorneys, who rep- 

resented her in the custody and support hear- 
ings, submitted detailed affidavits of their ex- 
perience, time, and preparation of the case, the 
trial judge properly found that an attorneys’ fee 
of $80.00 per hour for 75 and 10 hours of time 
respectively was a reasonable amount to award 
for time spent on the issue of support only. 
Savani v. Savani, 102 N.C. App. 496, 403 S.E.2d 
900 (1991). 
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Trial Court Erred in Considering Rela- 
tive Estates of Parties. — Where the evi- 
dence failed to show that defendant did not 
have ample income to defry the expenses of the 
action and would have been required to deplete 
her estate to pay expenses, the trial court erred 
in considering the relative estates of the parties 
in assessing the defendant’s ability to employ 
“adequate” counsel. Van Every v. McGuire, 125 
N.C. App. 578, 481 S.E.2d 377 (1997), aff'd, 348 
N.©./58) 49795. H2d 689, (19938): 
Award of Fees Appropriate. — The trial 

court did not err in requiring father to pay 
reasonable attorneys’ fees of mother in a ha- 
beas corpus proceeding to determine the cus- 
tody of their minor children, where custody of 
the children had been awarded to mother by 
both North Carolina and South Carolina 
courts, and father’s failure to return the chil- 

dren to mother in South Carolina after a visit in 
this State forced mother to come to this State to 
secure their return, and father was not provid- 
ing support for the children as he had been 
ordered. In re Hopper, 11 N.C. App. 611, 182 
S.E.2d 228, cert. denied, 279 N.C. 727, 184 
S.E.2d 884 (1971). 
Where district court found that defendant 

acted in good faith and could not defray the 
expenses of lawsuit without impoverishing her- 
self, and the plaintiff had not furnished ade- 
quate support for several months, the findings 
were sufficient to support award of attorney’s 
fees. Osborne v. Osborne, 129 N.C. App. 34, 497 
SeeZdit3 701993): 
Where father unilaterally terminated child 

support payments after his son reached the age 
of 18 and failed to make satisfactory progress 
towards graduation from high school, the sup- 
port payments were improperly terminated and 
father was properly ordered to pay the mother’s 
attorney’s fees. Leak v. Leak, 129 N.C. App. 
142, 497 S.E.2d 702 (1998), cert. denied, 348 
N.C. 498, 510 S.E.2d 385 (1998). 

Attorney fees were properly awarded to the 
father in a child custody case, where the trial 
court made factual findings as to the parties’ 
financial resources, that the father was an 
interested party acting in good faith, and as to 
father’s attorney’s skill, rates, and rendition of 
services. Cox v. Cox, 133 N.C. App. 221,515 
SH 20,61) (1999). 

Trial court did not err in awarding attorney’s 
fees to plaintiff’s counsel where defendant had 
substantial assets, retirement and investment 

accounts, a home, an aircraft, a boat and a 

business, and plaintiff had a $41,000 income 
plus $2,000 in modest bank accounts. Burnett 
v. Wheeler, 133 N.C. App. 316, 515 S.E.2d 480 

L999) 
Trial court could order the husband to pay 

the wife’s attorney’s fees incurred in seeking to 
have the husband held in contempt, even 
though he could not be held in civil contempt 
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due to obeying the trial court’s orders prior to 
the contempt hearing, where the trial court 
found: (1) the wife was acting in good faith; (2) 
she had insufficient means to pay her attorney’s 
fees; and (3) the attorney’s fees were reason- 
able. Reynolds v. Reynolds, 147 N.C. App. 566, 
557 S.E.2d 126, 2001 N.C. App. LEXIS 1231 
(2001), cert. denied, 355 N.C. 493, 563 S.E.2d 
567 (2002). 

There was sufficient evidence to support the 
trial court’s finding of the wife’s inability to 
defray the cost of litigation in a divorce proceed- 
ing as she had been paying all of the uninsured 
medical expenses for the past two years and 
had outstanding balances on those expenses at 
the time of the hearing. Leary v. Leary, 152 
N.C. App. 438, 567 S.E.2d 834, 2002 N.C. App. 
LEXIS 912 (2002). 

Order that the father pay attorneys’ fees was 
proper because the action involved both child 
custody and child support, and the trial court 
based its calculation on an extensive discussion 
with the mother’s counsel as well as careful 
consideration of the attorneys’ affidavit stating 
the number of hours he worked on the custody 
and support claims. Spicer v. Spicer, 168 N.C. 
App. 283, 607 S.E.2d 678, 2005 N.C. App. 
LEXIS 260 (2005). 

Denial of Fees Upheld. — Respondent in a 
child custody proceeding was not entitled to an 
award of counsel fees or to have court costs 
taxed against petitioner father, where respon- 
dent introduced no evidence with respect to her 
dependent status or inability to defray the 
expense of the suit, and where she was not the 
party for whom judgment had been given. In re 
Cox, 17 N.C. App. 687, 195 S.E.2d 132, cert. 
denied, 283 N.C. 585, 196 S.E.2d 809 (1973). 
Where defendant complied with all orders 

that directed him to make child support pay- 
ments, and when necessary defendant volun- 
tarily made payments for the support of the 
parties’ children, it was not an abuse of discre- 
tion for the trial court to deny plaintiff’s motion 
for an award of attorneys’ fees. Prescott v. 
Prescott, 83 N.C. App. 254, 350 S.E.2d 116 

(1986). 
Disallowance of Fees As Matter of Law 

Held Improper. — The trial court, in its 
discretion, was fully authorized to disallow at- 
torneys’ fees for defendant’s counsel, but to 
disallow such fees as a matter of law was error. 
Brandon v. Brandon, 10 N.C. App. 457, 179 

med 177 A971): 
Entitlement to Legal Representation 

Not Limited to Trial Level. — There is 
nothing in our statutory or case law to suggest 
that a dependent spouse in this State is entitled 
to meet the supporting spouse on equal footing, 
in terms of adequate and suitable legal repre- 
sentation, at the trial level only. Fungaroli v. 
Fungaroli, 53 N.C. App. 270, 280 S.E.2d 787 

(19319) 
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Award of attorneys’ fees for services per- 
formed on appeal should ordinarily be 
granted, provided the general statutory re- 
quirements for such an award are duly met, 
especially where the appeal is taken by the 
supporting spouse. Fungaroli v. Fungaroli, 53 
N:CxAppe270) 2803: 205787 (381). 
Award of Fees by Appellate Court. — 

Neither this section nor any other statute au- 
thorizes an appellate court to make an award of 
attorneys fees. Tilley v. Tilley, 30 N.C. App. 581, 
227 S.E.2d 640 (1976). 

Distinction Between Taxing Fees as 
Costs and Ordering Payment. — As to the 
difference between including attorney fees in 
the costs taxed against a party to a lawsuit and 
in ordering the payment of attorneys’ fees, see 
Smith v. Price, 315 N.C. 523, 340 S.E.2d 408 

(1986). 
A request for attorneys’ fees may be 

properly raised by a motion in the cause 
subsequent to the determination of the main 
custody action. In re Scearce, 81 N.C. App. 662, 
345 S.E.2d 411, cert. denied, 318 N.C. 415, 349 
9.E.2d 590 (1986). 
Time for Motion. — Where intervenors’ 

motion for attorneys’ fees was made approxi- 
mately four months after the trial court had 
entered order awarding custody to the interve- 
nors, and approximately four months after 
county division of social services had filed its 
notice of appeal to that order, the trial court 
lacked jurisdiction to consider the intervenors’ 
motion. However, following resolution of the 
appeal of the custody order, the trial court could 
consider intervenors’ motion for attorneys’ fees. 
In re Scearce, 81 N.C. App. 662, 345 8.E.2d 411, 
cert. denied, 318 N.C. 415, 349 S.EH.2d 590 

(1986). 
Reservation of Issue of Fees when Judg- 

ment Rendered. — Since the trial court ex- 
pressly reserved the issue of attorney's fees at 
the time it rendered judgment as to the custody 
matters before it, it retained the authority to 
consider the issue since attorney’s fees were 
within the court’s “oral announcements.” Surles 
v. Surles, 113 N.C. App. 32, 437 S.E.2d 661 

(1993). 
Review of Attorney’s Fees on Appeal. — 

While whether the statutory requirements 

have been met is a question of law, reviewable 

on appeal, the amount of attorneys’ fees is 

within the sound discretion of the trial judge 

and is only reviewable for an abuse of discre- 

tion. Atwell v. Atwell, 74 N.C. App. 231, 328 

See 2de4 (a 1985): 
The findings required by this section must be 

supported by competent evidence and are fully 

reviewable on appeal. Boyd v. Boyd, 81 N.C. 

App. 71, 343 S.E.2d 581 (1986). 

The trial court committed error in failing to 

make adequate findings of fact to support its 
denial of attorney’s fees. Gowing v. Gowing, 111 
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NiGsAppmbles432i6ds 2d.914e99n). 
Applied in Williams v. Williams, 12 N.C. 

App. 170, 182 S.E.2d 667 (1971); Collins v. 
Collins, 18 N.C. App. 45, 196 S.E.2d 282 (1973); 
Sawyer v. Sawyer, 21 N.C. App. 293, 204 S.E.2d 
224 (1974); Powell v. Powell, 25 N.C. App. 695, 
214 S.E.2d 808 (1975); Tidwell v. Booker, 27 

N.C. App. 435, 219 S.E.2d 648 (1975); Holt v. 
Holt, 29 N.C. App. 124, 223 S.E.2d 542 (1976); 
Hampton v. Hampton, 29 N.C. App. 342, 224 
S.E.2d 197 (1976); Lindsey v. Lindsey, 34 N.C. 
App. 201,237" 5.H-2d 56s do 77)? Gilmore: 
Gilmore, 42 N.C. App. 560, 257 S.E.2d 116 
(1979); Byrd v. Byrd, 62 N.C. App. 438, 303 
S.E.2d 205 (1983); Darden v. Darden, 66 N.C. 

App. 402 631 o.H2d = G00P 954) orbes” v: 
Forbes, 72 N.C. App. 684, 325 S.H.2d 272 
(1985); Cohen v. Cohen, 100 N.C. App. 334, 396 
S.E.2d 344 (1990); Lawrence v. Tise, 107 N.C. 
App. 140, 419 S.E.2d 176 (1992). 

Cited in Fonvielle v. Fonvielle, 8 N.C. App. 
337, 174 S.E.2d 67 (1970); Andrews v. Andrews, 

12 N.C. App. 410, 183 S.E.2d 843 (1971); Bran- 
don v. Brandon, 10 N.C. App. 457, 179 S.E.2d 
177 (1971); Winters v. Winters, 11 N.C. App. 
506 6 lode O04 a Glow) AVVibOmiie gay 
Winborne, 41 N.C. App. 756, 255 S.E.2d 640 
(1979); Appert v. Appert, 80 N.C. App. 27, 341 
S.E.2d 342 (1986); In re Cooper, 81 N.C. App. 
27, 344 S.H.2d 27 (1986); Craig v. Kelley, 89 

NOC... App. 408), 1366. 5.H.2d) 249), .(19838); 
McLemore v. McLemore, 89 N.C. App. 451, 366 
S.E.2d 495 (1988); Glatz v. Glatz, 98 N.C. App. 
324, 390 S.E.2d 763 (1990); Hartsell v. Hartsell, 
99 N.C. App. 380, 393 S.E.2d 570 (1990); Van 
Every v. McGuire, 125 N.C. App. 578, 481 
S.E.2d 377 (1997), aff'd, 348 N.C. 58, 497 
S.E.2d 689 (1998); Cox v. Cox, 183 N.C: App. 
221, Ss lLonoet2dy6 ih G1999). 

II. ACTIONS FOR SUPPORT ONLY. 

Second Sentence of Section Is Limited 
to Support Actions. — The General Assem- 
bly, having limited the second sentence to sup- 
port actions, apparently did not intend the 
requirement to apply to custody or custody and 
support actions. Stanback v. Stanback, 287 
NC 445,25 5. E e230 (o>): 
Finding Under Second Sentence Is Re- 

quired Only in Support Actions. — The 

duty to make the required finding under the 
second sentence of this section is imposed only 
in a support action. Stanback v. Stanback, 287 
N.C, 448,.215.5,1.2d 30 (975): 
And Not in Custody or Custody and Sup- 

port Actions. — The requirement of a finding 
that the party ordered to pay support has 
refused to provide support applies only in sup- 
port actions and not in custody or custody and 
support actions. Arnold v. Arnold, 30 N.C. App. 
683, 228 S.E.2d 48 (1976). See also, Goodson v. 
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Goodson, 32 N.C. App. 76, 231 S.E.2d 178 

(1977). 
Where cause was heard upon plaintiff’s mo- 

tion for an increase in child support payments 
and upon defendant’s motion for a modification 
of the child custody order, the trial court’s 
award of attorney fees did not have to be 
supported by a finding that defendant, the 
party ordered to furnish support, had refused to 
provide support which was adequate at the 
time of the institution of the action. Fellows v. 
Fellows, 27 N.C. App. 407, 219 S.E.2d 285 

(1975). 
This section requires, in a child support ac- 

tion, a finding that defendant refused to pro- 
vide support. In an action for custody and 
support, findings of fact are not required to 
sustain an award for counsel fees. Walker v. 
Walker, 38 N.C. App. 226, 247 S.E.2d 615 

(1978). 
Findings Required in Action for Sup- 

port. — A finding of fact supported by compe- 
tent evidence must be made on the issue of 
whether the party ordered to furnish support 
has refused to provide support which is ade- 
quate under the circumstances existing at the 
time of the institution of the action or proceed- 
ing, in addition to meeting the requirements of 
“good faith” and “insufficient means,” before 
attorneys’ fees may be awarded in a support 
suit. This issue is a question of law, reviewable 
on appeal. Hudson v. Hudson, 299 N.C. 465, 
263 StH 2dyG19i( 1980): 

Before a court can award attorneys’ fees to an 
interested party under this section in a motion 
in the cause proceeding for a modification of 
child support, the court must make the follow- 
ing three findings of fact: (1) the party is acting 
in good faith; (2) the party has insufficient 
means to defray the expenses of the suit; and 
(3) the party ordered to pay support has refused 
to provide support which is adequate under the 
circumstances existing at the time of the insti- 
tution of the action or proceeding. Quick v. 
Quick, 67 N.C. App. 528, 313 S.E.2d 233 (1984). 

The text of this section sets out four require- 
ments to support an award of attorneys’ fees, 
namely: (1) that the party awarded fees be an 
interested party; (2) that that party be acting in 
good faith; (3) that that party have insufficient 
means to defray the expense of the suit; and (4) 
that the party ordered to furnish support have 
refused to provide adequate support under the 
circumstances existing at the time the action 
was instituted. Warner v. Latimer, 68 N.C. App. 
170, 314 S.E.2d 789 (1984). 
Where the action is one for custody or custody 

and support, the first sentence of this section 
applies, and the court may award attorneys’ 
fees to an interested party if it finds (1) that the 
party acted in good faith and (2) that the party 
lacks the means to defray the expense of the 
suit. Where the action is solely one for support, 
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attorneys’ fees may be awarded provided the 
court finds, in addition, that the party ordered 
to furnish support has refused to provide sup- 
port which is adequate under the circum- 
stances existing at the time of institution of the 
action or proceeding. Gibson v. Gibson, 68 N.C. 
App. 566, 316 S.E.2d 99 (1984). 

In actions for support only, the court may 
award reasonable attorneys’ fees to a party if it 
finds: (1) that the party is acting in good faith; 
(2) that the party has insufficient means to 
defray the costs of the action; and (3) that the 
party ordered to pay support had not provided 
adequate support under the circumstances ex- 
isting at the time of the institution of the action 
or proceeding. Plott v. Plott, 72 N.C. App. 82, 
B27 00.8.2 273\(1985). 

To award attorneys’ fees in a child support 
action, the trial court must find as fact that: (1) 
The interested party (a) acted in good faith and 
(b) has insufficient means to defray the ex- 
penses of the action; and (2) the supporting 
party refused to provide adequate support “un- 
der the circumstances existing at the time of 
the institution of the action or proceeding.” 
Moreover, the required findings of fact must in 
turn be supported by competent evidence, such 
as that of the parties’ incomes, estates and 
debts. Brower v. Brower, 75 N.C. App. 425, 331 
S.E.2d 170 (1985). 
Where trial court’s order was devoid of any 

statutorily required findings of fact, the award 
of attorneys’ fees could not stand. Harris v. 
Harris, 91 N.C. App. 699, 373 S.E.2d 312 

(1988). 
Case would be remanded where trial court 
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failed to make specific findings that: (1) the 
mother was acting in good faith; (2) the moth- 
er’s means were insufficient to defray the ex- 
penses of the suit; and (3) the father refused to 
provide the child support which was adequate 
under the circumstances existing at the time of 
the action. Thomas v. Thomas, 134 N.C. App. 
599 018 S.Ee2dlo13i1999), 

After the father had been found to be in 
contempt due to his failure to pay child support, 
the trial court made sufficient findings of fact to 
support an award of attorneys fees to the 
mother under G.S. 50-13.6, despite the fact that 
there was no finding that the mother was an 
interested party with insufficient means to de- 
fray the cost of the litigation; under G.S. 50- 
13.4(c), the children’s ability to pay attorney's 
fees was at issue, not the mother’s, and the 

mother was an interested party under G.S. 
50-13.6, as she provided the financial support 
in the absence of the husband. Belcher v. 
Averette, 152 N.C. App. 452, 568 S.E.2d 630, 
2002 N.C. App. LEXIS 1069 (2002). 

Plaintiff’s contention that proceeding 
was solely one for support was without 
merit, where plaintiff's modification motion 
initially put the issue of custody before the 
court, even though the issue of custody was 
quickly settled by agreement. Theokas _v. 
Theokas, 97 N.C. App, 626, 389 5.E.2d 278, 
cert.) dented. 327 N.C) 437, 395 S.E.2d 697 

(1990). 
Court estimates of time required and 

attorney’s hourly rate are not sufficient. — 
Brower v. Brower, 75 N.C. App. 425, 331 S.E.2d 
170 (1985). 

§ 50-13.7. Modification of order for child support or cus- 

tody. 

(a) An order of a court of this State for support of a minor child may be 

modified or vacated at any time, upon motion in the cause and a showing of 

changed circumstances by either party or anyone interested subject to the 

limitations of G.S. 50-13.10. Subject to the provisions of G.S. 50A-201, 

50A-202, and 50A-204, an order of a court of this State for custody of a minor 

child may be modified or vacated at any time, upon motion in the cause anda 

showing of changed circumstances by either party or anyone interested. 

(b) When an order for support of a minor child has been entered by a court 

of another state, a court of this State may, upon gaining jurisdiction, and upon 

a showing of changed circumstances, enter a new order for support which 

modifies or supersedes such order for support, subject to the limitations of Gas: 

50-13.10. Subject to the provisions of G.S. 50A-201, 50A-202, and 50A-204, 

when an order for custody of a minor child has been entered by a court of 

another state, a court of this State may, upon gaining jurisdiction, and a 

showing of changed circumstances, enter a new order for custody which 

modifies or supersedes such order for custody. (1858-9, c. 53; 1868-9, c. 116, s. 

36; 1871-2, c. 193, s. 46; Code, ss. 1296, 1570, 1661; Rev., ss. 1570, 1853; Cro. 

gomliood. 2241: 1929..c.270, 8. 1; 1939; cy lld; 1941, c- 120; 1943, c. 194; 1949, 

c, 1010; 1953, c. 813; 1957, c. 545; 1965, c. 310, s. 2; 1967, c. 1153, s. 2; 1979, 

PelOss sla wMoOsime GSI yc mMea198Y, co739, s. S91999-223 18713.) 
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Cross References. — As to the vesting of 
past due child support payments, see G.S. 50- 
13.10. As to distribution by court of marital 
property upon divorce, see G.S. 50-20. For the 
Uniform Child Custody Jurisdiction Act, see 
G.S. 50A-1 et seq. 

Legal Periodicals. — For note on choice of 
law rules in North Carolina, see 48 N.C.L. Rev. 

ZASMLOTO): 
For survey of 1972 case law on child support 

and pre-Chapter 48A consent judgments, see 51 
NGL Reva l0S 11973): 

For survey of 1978 family law, see 57 N.C.L. 
Rev. 1084 (1979). 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

CASE 

I. In General. 
II. Modification, Generally. 

III. Change in Circumstances. 
IV. Visitation Rights. 
V. Findings and Discretion of Trial Court. 

VI. Jurisdiction. 
. Procedure. 

I. IN GENERAL. 

Editor’s Note. — A number of the cases cited 
below were decided under former G.S. 17-39.1, 
which dealt with determining custody of chil- 
dren in habeas corpus proceedings, former G.S. 
50-13, which dealt with custody and mainte- 

nance of children in divorce proceedings, and 
former G.S. 50-16, which dealt with custody 
and support of children in actions for alimony 

without divorce. 
Some of the cases below were decided prior to 

enactment of G.S. 50-13.10, relating to the vest- 
ing of past due child support payments. 

Section 50-13.2A must be read in pari 
materia with subsection (a), which therefore 

requires a showing of a substantial change of 
circumstances. Hedrick v. Hedrick, 90 N.C. 

App. 151, 368 S.E.2d 14, cert. denied, 323 N.C. 

P73 373 0. 2a 0S C1933): 
No Voluntary Dismissal of Final Order 

Permitted. — Under Rule 41(a) and existing 
case law, parties may not voluntarily dismiss a 
final custody and child support order. Massey v. 
Massey, 121 N.C. App. 263, 465 S.H.2d 313 

(1996). 
Use of Word “May”. — Where defendant 

contended that the use of the word “may” in this 
statute authorizes the trial court in the exercise 
of its discretion to refuse to exercise its juris- 
diction, he misconstrued the statute. The word 

“may” authorizes the trial judge to enter an 
order of modification upon a showing of 
changed circumstances. Morris v. Morris, 91 
N-C App. 4327-37105. Hi2d2 75614988): 
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For survey of 1982 family law, see 61 N.C.L. 

Rev, 11554933); 
For note, “Miller v. Kite, 313 N.C. 474, 329 

S.E.2d 663 (1985): Should Domestic Disputes 
Require the Maximum of Minimum Contacts?,” 
see 64 N.C.L. Rev. 825 (1986). 

For note, “The Effect on the Child of a Cus- 

todial Parent’s Involvement in an Intimate 
Same-Sex Relationship,” see 10 Campbell L. 

Rev. 13 1 Clgoo): 
For comment, “Contractual Modification of 

Past Due and Future Child Support Pay- 
ments,” see 19 Campbell L. Rev. 189 (1996). 

NOTES 

There is no requirement that each suc- 
cessive custody hearing start with a 
“clean slate” and that the court not rely on the 
record previously generated. To the contrary, 
custody proceedings generally are continuing 
in nature. Best v. Best, 81 N.C. App. 337, 344 
S.E.2d 363 (1986), overruled on other grounds, 
Petersen v. Rowe, 337 N.C. 397, 445 S.H.2d 901 

(1994). 
Noncustodial parent is not entitled as a 

matter of law to a credit against accrued 
arrearage in child support for expenses in- 
curred while the child was with the noncusto- 
dial parent. Each case must be decided upon it 
own facts, and the guiding principle is whether 
an injustice would exist if a credit is not given. 
Simmons v. Simmons, 74 N.C. App. 725, 329 
S.E.2d 723 (1985). And see now § 50-13.10. 

Decision to allow, or disallow, a credit to 

the noncustodial parent against accrued 
arrearage in child support expenses in- 
curred while the child was with the noncusto- 
dial parent is a matter within the discretion of 
the trial judge. Simmons v. Simmons, 74 N.C. 
App. 725, 329 S.E.2d 723 (1985). 
Applied in Ferguson v. Ferguson, 9 N.C. 

App. 4538) 7675: Wi2d 358 (1970); Paschallgy 
Paschall, 26 N.C. App. 491, 216 S.E.2d 415 
(1975); Roberts v. Roberts, 38 N.C. App. 295, 
248 S.E.2d 85 (1978); Pritchard v. Pritchard, 45 

N.C. App. 189,-262°S.E.2d. $36 °(1980);5 Inare 
Register, 303 N.C. 149, 277 S.E.2d 356 (1981); 
Harris v. Harris, 56 N.C. App. 122, 286 S.E.2d 
859 (1982); Newman v. Newman, 64 N.C. App. 
125, 306 S.E.2d 540 (1983); O’Neal v. Wynn, 64 
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N.C. App. 149, 306 S.E.2d 822 (1983); Cartrette 
v. Cartrette, 73 N.C. App. 169, 325 S.E.2d 671 
(1985); Glesner v. Dembrosky, 73 N.C. App. 594, 

327 S.E.2d 60 (1985); Little v. Little, 74 N.C. 
App.9l2,°327 $.4.2d 283 (1985); Bowen v. 

Culhearde4s3"U:S587, 107 SiCt. S008L OT Tk 
Ed. 2d 485 (1987); Koufman v. Koufman, 330 

N2Cy, 93,°408°S.Ei2d 729’ (1991); Bost v. Van 
Nortwick, 117 N.C. App. 1, 449 S.H.2d 911 

(1994); Shipman v. Shipman, 155 N.C. App. 
523,573 S.H.2d 755, 2002 N.C. App. LEXIS 
1588 (2002), aff'd, 357 N.C. 471, 586 S.E.2d 250 

(2003). 
Cited in In re Stancil, 10 N.C. App. 545, 179 

S.E.2d 844 (1971); Brooks v. Brooks, 12 N.C. 

App. 626, 184 S.E.2d 417 (1971); Moore v. 
Moore, 14 N.C. App. 165, 187 S.E.2d 371 (1972); 
Carmichael v. Carmichael, 40 N.C. App. 277, 
252 S.E.2d 257 (1979); County of Stanislaus v. 
Ross, 41.N.C. App. 518, 255 S.E.2d 229 (1979); 
Williams v. Richardson, 53 N.C. App. 663, 281 
S.E.2d 777 (1981); Phillips v. Choplin, 65 N.C. 

App. 506, 309 S.E.2d 716 (1983); Mather v. 
Mather, 70 N.C. App. 106, 318 S.E.2d 548 
(1984); Coleman v. Coleman, 74 N.C. App. 494, 
328 S.E.2d 871 (1985); Graham v. Graham, 77 
N.C. App. 422, 335 S.E.2d 210 (1985); Griffin v. 
Griffin, 81 N.C. App. 665, 344 S.E.2d 828 
(1986); Craig v. Kelley, 89 N.C. App. 458, 366 
S.E.2d 249 (1988); Dobos v. Dobos, 111 N.C. 
App. 222, 431 S.E.2d 861 (1993); Jones v. Jones, 

109 N.C. App. 293, 426 S.E.2d 468 (1993); 
Griffin v. Griffin, 118 N.C. App. 400, 456 S.E.2d 
329 (1995); Garrison v. Connor, 122 N.C. App. 

702, 471 S.E.2d 644 (1996); Kelly v. Otte, 123 
NEC ADD! 060,414 5.6.2de1s1 (1996); Cox v. 
Coxloe, NC App. 221) 515 Si. 2d ol (1939); 
Price v. Breedlove, 138 N.C. App. 149, 530 
S.E.2d 559, 2000 N.C. App. LEXIS 543 (2000); 
In re Estate of Lunsford, 143 N.C. App. 646, 547 

S.E.2d 483, 2001 N.C. App. LEXIS 326 (2001), 
cert. granted, 353 N.C. 727, 550 $.E.2d 779 
(2001); King v. King, 144 N.C. App. 391, 547 
S.E.2d 846, 2001 N.C. App. LEXIS 446 (2001); 
Mohr v. Mohr, 155 N.C. App. 421, 573 S.E.2d 
729, 2002 N.C. App. LEXIS 1590 (2002); Pataky 
v. Pataky, 160 N.C. App. 289, 585 S.E.2d 404, 
2003 N.C. App. LEXIS 1797 (2003), aff’d, 359 
N.C. 65, 602 S.E.2d 360 (2004). 

II. MODIFICATION, GENERALLY. 

Editor’s Note. — Some of the cases below 
were decided prior to enactment of G.S. 50- 
13.10, relating to the vesting of past due child 
support payments. 

This section gives North Carolina courts 
subject matter jurisdiction to modify child 
support orders entered by another state. Morris 
vy. Morris, 91 N.C. App. 432, 371 S.E.2d 756 

(1988). 
Statutory Compliance Required. — Since 

there is a statutory procedure for modifying a 
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custody determination, a party seeking modifi- 
cation of a custody decree must comply with its 
provisions. Bivens v. Cottle (Westlake), 120 
N.C. App. 467, 462 S.E.2d 829 (1995), appeal 
dismissed, 346 N.C. 270, 485 S.E.2d 296 (1997). 
A court is without authority to sua 

sponte modify an existing support order. 
Royall v. Sawyer, 120 N.C. App. 880, 463 S.E.2d 
518: (L995): 

Trial court’s order allowing partial payment 
of support obligation at contempt proceeding 
did not constitute a modification, such modifi- 
cation of child support being only allowed “upon 
motion in the cause and a showing of changed 
circumstances by either party.” Bogan v. Bogan, 
134 N.C. App. 176, 516 S.E.2d 641 (1999). 

Court does not have the authority to sua 
sponte modify an existing support order, and 
modification of a support order cannot occur 
until the threshold issue of substantial change 
in circumstances has been shown. Miller v. 
Miller, 153 N.C. App. 40, 568 S.E.2d 914, 2002 
N.C. App. LEXIS 1070 (2002). 
The welfare of the children in contro- 

versies involving custody is the polar star 
by which the courts must be guided in award- 
ing custody. Pruneau v. Sanders, 25 N.C. App. 
510, 214 S.E.2d 288, cert. denied, 287 N.C. 664, 
916 S.E.2d 911 (1975); Dean v. Dean, 32 N.C. 

App. 482, 232 S.E.2d 470 (1977). 
And the Determinative Factor. — The 

welfare of the child, not the frustration of the 
court order, is the determinative factor. Gordon 

v. Gordon, 46 N.C. App. 495, 265 S.E.2d 425 

(1980). 
And Is the Ultimate Object in Securing 

Child Support. — The welfare of the child is 
the “polar star” in the matters of custody and 
maintenance, yet common sense and common 

justice dictate that the ultimate object in such 
matters is to secure support commensurate 

with the needs of the child and the ability of the 
father to meet the needs. Crosby v. Crosby, 272 
NiGe23oelasisike2d 77 (1967); 

The ultimate object in setting awards of child 
support is to secure support commensurate 

with the needs of the children and the ability of 
the father to meet the needs. Gibson v. Gibson, 

24 N.C. App. 520, 211 S.H.2d 522 (1975). 
The welfare of the child is always open 

to inquiry by the court, and upon the show- 
ing of a change of circumstances the order of 
custody may be modified. In re Mason, 13 N.C. 
App. 334, 185 S.E.2d 433 (1971), cert. denied, 
280 N.C. 495, 186 S.E.2d 513 (1972). 

“Best Interests of Child” Standard Ap- 
plied to Temporary Order. — Trial court 
properly applied the “best interests of the child” 
standard in declining to modify a child custody 
award because the initial custody order was not 
final where it left open a parent’s visitation 
periods and was subject to regular review to 
ensure the parent’s increased participation 
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pending recovery from a traumatic brain injury. 
Simmons vy. Arriola, 160 N.C. App. 671, 586 
S.E.2d 809, 2003 N.C. App. LEXIS 1911 (2003). 
The control and custody of minor chil- 

dren cannot be determined finally. 
Changed conditions will always justify inquiry 
by the courts into the interest and welfare of 
the children, and decrees may be entered as 
often as the facts justify. In re Herring, 268 
N.C. 434, 150 S.E.2d 775 (1966); In re Bowen, 7 
N.C. App. 236, 172 S.E.2d 62 (1970). 

Neither agreements nor adjudications for the 
custody or support of a minor child are ever 
final. McLeod v. McLeod, 266 N.C. 144, 146 

S.E.2d 65 (1966). 
As children develop, their needs change, and 

these needs must be supplied by the parent, 
whose ability to supply them may change. For 
these reasons orders in custody proceedings are 
not final. Stanback v. Stanback, 266 N.C. 72, 

145°S.E.2d 332 (1965). 
A judgment awarding custody is based 

upon conditions found to exist at the time 
it is entered. The judgment is subject to such 
change as is necessary to make it conform to 
changed conditions when they occur. In re Bo- 
wen, 7 N.C. App. 236, 172 S.H.2d 62 (1970); 
Owen v. Owen, 31 N.C. App. 230, 229 S.E.2d 49 

(1976). 
And Is Temporary in Nature. — All cus- 

tody orders are from their very nature tempo- 
rary and founded upon conditions and circum- 
stances existing at the time of the hearing. 
Brandon v. Brandon, 10 N.C. App. 457, 179 

S-He2d iy 71971): 
Although they provide guidance, prior cus- 

tody orders are not binding in subsequent pro- 
ceedings. Custody orders are not permanent, 
but remain freely modifiable upon appropriate 
evidence of changed circumstances. Williams v. 
Williams, 91 N.C. App. 469, 372 S.E.2d 310 

(1988). 
Decrees with respect to custody and 

support are subject to further orders of 
the court. Blankenship v. Blankenship, 256 
N.C..638; 24'S. 2d" 857 (1962); Thomas y. 
Thomas, 259 N.C. 461, 130 S.E.2d 871 (1963). 
And May Be Altered upon a Change in 

Circumstances. — Decrees entered by North 
Carolina courts in child custody and support 
matters are impermanent in character and are 

res judicata of the issue only so long as the facts 
and circumstances remain the same as when 
the decree was rendered. The decree is subject 

to alteration upon a change of circumstances 
affecting the welfare of the child. Crosby v. 
Crosby, 272 N.Ca235) loses Hi2di7 (at 1967: 
Tate v. Tate, 9 N.C. App. 681, 177 S.E.2d 455 
(1970); Gilmore v. Gilmore, 42 N.C. App. 560, 

257 §,H.2d 116 (1979): 
A decree for the support of a minor child is 

subject to alteration upon a change of circum- 
stances affecting the welfare of the child. 
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Bishop v. Bishop, 245 N.C. 573, 96 S.E.2d 721 

(1957); Fuchs v. Fuchs, 260 N.C. 635, 133 

S.E.2d 487 (1963). 
It is elementary that court decrees in child 

custody and support matters are not perma- 
nent in character and may be modified by the 
court in the future if subsequent events and the 
welfare of the child require. In re Rose, 9 N.C. 
App. 418, 176 S.E.2d 249 (1970). 

An order awarding the custody of minor 
children determines the present rights of the 
parties, but is not permanent in nature, and is 
subject to modification for a subsequent change 
of circumstances affecting the welfare of the 
children. Thomas v. Thomas, 259 N.C. 461, 130 
S.E.2d 871 (1963); In re Bowen, 7 N.C. App. 
236, 172 S.E.2d 62 (1970); Owen v. Owen, 31 
NG. App, 2306229 SH. 2d.49 G97». 

The entry of an order in a custody matter 
does not finally determine the rights of parties 
as to the custody, care and control of a child, 
and thus when a substantial change of condi- 
tion affecting the child’s welfare is properly 
established, the court may modify a prior cus- 
tody decree. Blackley v. Blackley, 285 N.C. 358, 
204 S.E.2d 678 (1974); Hassell v. Means, 42 
N-CeApp 024,257 DBZ IZas 1979) 

On a hearing in a custody suit, the judgment 
is not intended to be a final determination of 
the rights of the parties touching the care and 
control of the child; thus, on a change of condi- 
tions, properly established, the question may 
be further heard and determined. Stanback v. 
Stanback, 266 N.C. 72, 145 S.E.2d 332 (1965). 

The purpose of a child support proceeding is 
to determine the nature and extent of the 
support required. The initial determination is 
subject to modification or vacation at any time 
upon motion and a showing of changed circum- 
stances. The support issue thus may be before 
the court on numerous occasions during a 
child’s minority. Leach v. Alford, 63 N.C. App. 
118. 3045S. 4.20 265 (983), 

Since the ruling in Petersen v. Rogers, 
337 N.C. 397, 445 S.E.2d 901 (1994) that rec- 
ognized the constitutionally — protected para- 
mount right of parents to custody, the ruling 
has been interpreted to apply only to an initial 
custody determination, and not to motions for 
change of custody based on changed circum- 
stances. Speaks v. Fanek, 122 N.C. App. 389, 

A705. Hi.20682.01996): 
As May Agreements on Such Matters. — 

Decrees entered by courts in child custody and 
support matters, or written agreements with 
respect to such matters, are impermanent in 

character and are subject to alteration by the 
court upon a change of circumstances affecting 
the welfare of the child. Williams v. Williams, 

18 N.C. App.i635,197 Sif2d 629 CL9 73): 
While the provisions of a valid separation 

agreement relating to marital and property 
rights of the parties cannot be set aside by the 
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court without the consent of the parties, no 
agreement between husband and wife can 
serve to deprive the courts of their inherent 
authority to protect the interests of and provide 

for the welfare of minor children. Hershey v. 
Hershey, 57 N.C. App. 692, 292 S.E.2d 141 
(1982). 
Change in Circumstances Is Threshold 

Issue. — Modification of a support order can- 
not occur until the threshold issue of substan- 

tial change in circumstances has been shown. 
Davis v. Risley, 104 N.C. App. 798, 411 S.E.2d 
LAV ASS 
Party Required to Demonstrate Sub- 

stantially Changed Circumstances. — Un- 
der this section, a party is required to demon- 
strate substantially changed circumstances 
affecting the welfare of the child in order to be 
granted a modification of an existing custody 
order. The word custody under the statute also 
includes visitation. Savani v. Savani, 102 N.C. 

App. 496, 403 S.E.2d 900 (1991). 
No agreement or contract between husband 

and wife will serve to deprive the courts of their 
inherent as well as their statutory authority to 
protect the interests and provide for the welfare 
of infants. The parties may bind themselves by 
a separation agreement or by a consent judg- 
ment, but they cannot thus withdraw the chil- 
dren of the marriage from the protective cus- 
tody of the court. Voss v. Summerfield, 77 N.C. 
App. 839, 336 S.E.2d 144 (1985). 

Retroactive Increase Requires “Emer- 
gency Situation”. — Child support reim- 
bursement or child support governing a period 
prior to a motion to increase an existing child 
support order would constitute retroactive 
child support and would not be based on the 
presumptive guidelines. Therefore, a child sup- 
port payment order may not be retroactively 
increased without evidence of some emergency 
situation that required the expenditure of sums 
in excess of the amount of child support paid. 
Biggs v. Greer, 186 N.C. App. 294, 524 S.E.2d 
577, 2000 N.C. App. LEXIS 13 (2000). 
Separation Agreement Incorporated 

into Consent Judgment Is Modifiable. — 
Where a separation agreement is adopted by 
incorporation into a consent judgment, the 
terms thereof are subject to modification by the 
court upon a showing of changed circum- 
stances. Mann v. Mann, 57 N.C. App. 587, 291 
S.E.2d 794 (1982). 
Deference Due Agreement. — On motion 

filed by defendant to modify consent order to 
provide for child support, the defendant, as 
movant, will have the burden of showing a 
“substantial change of circumstances affecting 
the welfare of the child.” Deference due the 
agreement gives rise to the presumption, in the 
absence of evidence to the contrary, that the 
amount agreed upon is just and reasonable. 
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Voss v. Summerfield, 77 N.C. App. 839, 336 
S.E.2d 144 (1985). 
Burden in Seeking Modification of Sep- 

aration Agreement Not Incorporated in 
Order. — When a motion is made to modify the 
child support provisions of a separation agree- 
ment which has not previously been incorpo- 
rated into an order or judgment of the court, the 
moving partys only burden is to show the 
amount of support necessary to meet the rea- 

sonable needs of the child at the time of the 
hearing, and he is not required to show a 
change in circumstances. Should the evidence 
establish, giving due regard to the factors con- 
tained in G.S. 50-13.4(b) and (c), that such 

amount substantially exceeds the amount 
agreed upon in the separation agreement, such 
evidence would necessarily rebut the presump- 
tion of reasonableness of the amount of child 
support established in the agreement and es- 
tablish the need for an increase. However, ab- 

sent such a showing, the agreement of the 
parties will be deemed to be reasonable. Boyd v. 
Boyd, 81 N.C. App. 71, 343 S.E.2d 581 (1986). 

Mother did not establish that she relied to 
her detriment on the parties’ agreement to 
reduce child support; since the support order 
was not judicially modified, the separation 
agreement remained in full force and effect. 
Baker v. Showalter, 151 N.C. App. 546, 566 
S.E.2d 172, 2002 N.C. App. LEXIS 776 (2002). 

Effect of Reconciliation on Support Pro- 
visions of Separation Agreement. — A sep- 
aration agreement is terminated for every pur- 
pose, insofar as it remains executory, when the 

parties resume the marital relationship. 
Among the executory purposes for which a 
separation agreement is terminated is the pay- 
ment of child support. But while the courts 
have held that reconciliation voids alimony 
provisions, whether in a separation agreement 
or a court order, this principle has not been 
applied to void, as a matter of law, a judgment 
ordering payment of child support. Walker v. 
Walker, 59 N.C. App. 485, 297 S.H.2d 125 

(1982): 
Defendant may, upon a proper showing, be 

entitled to relief from those payments which, 
under a judgment, fell due during a period of 
reconciliation. Walker v. Walker, 59 N.C. App. 
485, 297 S.E.2d 125 (1982). 

Relitigation of Paternity Not Basis for 
Modifying Support Agreement. — While a 
voluntary support agreement may, upon motion 

and a showing of changed circumstances, be 
modified or vacated at any time, it cannot be 
modified or vacated on the basis of relitigation, 
in a proceeding related solely to the order for 
support, of the paternity issue. That issue is res 
judicata and shall not be reconsidered by the 
court in such a proceeding. Beaufort County v. 
Hopkins, 62 N.C. App. 321, 302 S.E.2d 662 

(1983). 
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Arbitration Award Remains Reviewable 

and Modifiable. — While there exists no pro- 
hibition to the parties settling the issues of 

custody and child support by arbitration, the 

provisions of an award for custody or child 
support will always be reviewable and modifi- 
able by the courts, as parents cannot by agree- 
ment deprive the court of its inherent and 

statutory authority to protect the interests of 

their children, and further, a court order per- 

taining to custody or support of a minor child 

does not finally determine the rights of the 

parties as to these matters. Crutchley v. 
Crutchley, 306 N.C. 518, 293 S.E.2d 793 (1982). 

Because all awards or orders concerning 

child support or custody are reviewable and 
modifiable, any arbitration concerning these 

issues is not binding. Cyclone Roofing Co. v. 

David M. LaFave Co., 312 N.C. 224, 321 S.E.2d 

872 (1984). 
Temporary resumption of marital rela- 

tionship does not require court to void 
support order on motion pursuant to GS. 
1A-1, Rule 60(b)(4). Walker v. Walker, 59 N.C. 
App. 485, 297 S.E.2d 125 (1982). 
Custody Provisions in a Divorce Decree 

Are Subject to Modification. — The provi- 
sion of a final decree of divorce awarding the 
custody of the minor children of the marriage is 
subject to modification for subsequent change 
of condition as often as the facts justify. In re 
Marlowe, 268 N.C. 197, 150 S.E.2d 204 (1966). 
A decree awarding custody of the child of the 

marriage as between its divorced parents is 
determinative of the present rights of the par- 
ties, but is not permanent, and may be later 
modified by the court upon a change of condi- 
tions. Hardee v. Mitchell, 230 N.C. 40, 51 
S.E.2d 884 (1949); Griffin v. Griffin, 237 N.C. 
404, 75 S.EH.2d 133 (1953). 

As Are Support Provisions Therein. — 
The court has jurisdiction to modify an order 
for the support of a child of the marriage 
entered in the husband’s action for absolute 
divorce and may do so upon the wife’s motion in 
the cause made subsequent to the rendition of 
the decree of absolute divorce. Story v. Story, 
221 N.C. 114, 19 S.E.2d 136 (1942). 

While the rule in Walters v. Walters, 307 N.C. 

381, 298 S.E.2d 338 (1983) did not apply to a 
divorce judgment entered prior thereto, the 
language used by the court in absolute divorce 
judgment, incorporating separation agreement 
into the judgment, was sufficient under the law 
as it existed prior to Walters to evidence the 
court’s intent to make the parties’ separation 
agreement its own determination of their re- 
spective rights and obligations. Thus, when the 
court adopted the parties’ agreement as to child 
support as its own determination of the amount 
of child support to be paid by defendant, this 
order of support became modifiable in the same 
manner as any other child support order. 
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Holthusen v. Holthusen, 79 N.C. App. 618, 339 

S.E.2d 823 (1986). 

Modification of Payments Accrued After 

Motion Filed. — Any child support payments 

which accrued after the filing of mother’s mo- 

tion for an increase based on changed circum- 
stances could be subject to modification as 
provided by law. Mackins v. Mackins, 114 N.C. 
App. 538, 442 S.E.2d 352, cert. denied, 337 N.C. 

694, 448 S.E.2d 527 (1994). 
Modification Where Consent Judgment 

in Divorce Action Determined Custody. — 
Where custody was awarded by court order by 
the adoption of a consent judgment relative to 
child custody by the court in its findings of fact 
and conclusions of law, custody being awarded 
to defendant as part of the divorce judgment, 
not merely by agreement of the parties, any 
subsequent modification must be made in ac- 
cordance with subsection (a) of this section. 
Barnes v. Barnes, 55 N.C. App. 670, 286 S.E.2d 

586 (1982). 
When child support agreement was incorpo- 

rated into parties divorce judgment it became 
an order of court that was modifiable only as 
other judgments involving child custody and 
support are modifiable. Tyndall v. Tyndall, 80 
N.C. App. 722, 343 S.E.2d 284, cert. denied, 318 
N.C. 420, 349 S.E.2d 606 (1986), upholding 
trial court’s refusal to disregard the terms of 
judgment and make a new, independent deter- 
mination where no grounds for modifying the 
judgment were presented. 

Modification of Support Provisions in 
Order of Alimony Without Divorce. — An 
order of alimony without divorce and child 
support is temporary in nature, and if future 
circumstances justify a change, defendant is at 
liberty to seek relief in the trial court by motion 
in the cause. Fonvielle v. Fonvielle, 8 N.C. App. 
S377 4S) 26771970). 

In wife’s action for alimony without divorce 
and for child support, the Court of Appeals 
would not disturb an order of the trial court 
requiring husband to make substantial pay- 
ments to wife for alimony and for support of the 
minor children, notwithstanding husband’s 
contention that he anticipates a substantial 
decrease in earning, since the order was tem- 
porary in nature and is subject to modification 
upon change of circumstances. Fonvielle v. 
Fonvielle, 8 N.C. App. 337, 174 S.E.2d 67 

(1970). 
Modification of Order Transferring 

Child Custody. — An order which transferred 
child custody from the plaintiff to the defendant 
was a final order under G.S. 1A-1, Rule 60(b), 

but the order could be changed subsequently 
upon a proper showing of change of circum- 
stances under this section. Dishman_ v. 
Dishman, 37 N.C. App. 543, 246 S.B.2d 819 

(1978). 
Order May Not Be Vacated by Stipula- 
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tion. — Where an order of the trial court 
awarding plaintiff permanent custody and ob- 
ligating defendant to pay permanent child sup- 
port was rendered, nothing in Rule 41 granted 
authority to the parties, without action by the 
trial court, to vacate by stipulation the order 
previously entered in the action. Massey v. 
Massey, 121 N.C. App. 2638, 465 S.E.2d 313 
(1996). 
As to the weight to be accorded the 

wishes of a child who has reached the age of 
discretion in choosing a custodian, see Elmore 
ve Hilmore, 47N.C. App. 192, 166 S.E.2d 506 
(1969); In re Harrell, 11 N.C. App. 351, 181 
S.E.2d 188 (1971); In re Williamson, 32 N.C. 
App. 616, 233 S.E.2d 677 (1977); Clark v. Clark, 
2940N (6 49554,.243'S.H.2d 129 (1978); Hassell v. 
Means, 42 N.C. App. 524, 257 S.E.2d 123 

(1979). 
The trial court must determine the 

present reasonable needs of the child be- 
fore ordering a modification in child sup- 
port. Mullen v. Mullen, 79 N.C. App. 627, 339 
S.E.2d 838 (1986); Smith v. Smith, 89 N.C. App. 
232, 365 S.E.2d 688 (1988). 

To properly determine child’s present 
reasonable needs, trial court must hear 

evidence and make findings of specific fact 
on the actual past expenditures for the minor 
child, the present reasonable expenses of the 
minor child, and the parties’ relative abilities to 
pay. Mullen v. Mullen, 79 N.C. App. 627, 339 
S.E.2d 838 (1986); Smith v. Smith, 89 N.C. App. 
232, 365 S.E.2d 688 (1988). 
Determination of Relative Ability to Pay. 

— Evidence of, and findings of fact on, the 
parties’ income, estates, and present reason- 
able expenses are necessary to determine their 
relative abilities to pay. Mullen v. Mullen, 79 
N.C. App. 627, 339 S.E.2d 838 (1986). 

Inclusion of Estimated Expenses for 
Items That Custodial Parent Cannot Cur- 
rently Afford Not Improper. — In support 
modification proceedings it was not improper 
for the court to include in its findings estimated 
expenses for certain items that plaintiff could 
not currently afford; simply because a custodial 
parent is unable to afford a certain item or 
expense is no reason to disqualify that item as 
a reasonable need of the child. Findings of fact 
as to actual past expenditures are meant to aid 
the trial court in determining the reasonable 
needs of the children, not to hamper the court’s 
ability to assess the children’s reasonable 
needs. Smith v. Smith, 89 N.C. App. 232, 365 
S.E.2d 688 (1988). 
An order providing for temporary child 

support is not an appealable final order, 
whereas an order providing for permanent 
child support until emancipation is an appeal- 
able final order even though permanent child 
support orders may be modified upon a showing 
of change of circumstances. Banner v. Hatcher, 
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124 N.C. App. 4389, 477 S.E.2d 249 (1996). 
Modification of Support Provisions Up- 

held. — Where, in a decree of divorce, father 

was ordered to pay a certain sum monthly for 
the support of his infant daughter, and by its 
first order the court retained the cause subject 
to the right of either party at any time to apply 
for a modification of the order, and pursuant to 
this provision the court later, upon father’s 
insolvency, made the sums assessed a charge on 
plaintiff's homestead and personal property 
exemptions when allotted, the modification was 
authorized by statute as well as by the order of 
the courts. Walker v. Walker, 204 N.C. 210, 167 

S.E. 818 (1933). 
In the modification of an order for child 

support, there was no error where the trial 
court found sufficient facts to justify an in- 
crease in the child support payments, and these 
findings were supported by competent evidence 
in the record. Gibson v. Gibson, 24 N.C. App. 
S202 SE 2dtb 227197 ai). 
Modification of Custody and Support 

Provisions Upheld. — Trial court’s judgment 
transferring custody of a child from his mother 
to his father and ordering the mother to pay 
child support was supported by evidence which 
showed that the mother moved frequently, had 
no home of her own, moved in with her boy- 
friend, and actively attempted to prevent the 
father from visiting his child, and that the 
father was about to remarry and could provide 
a stable home for the child. Shipman v. 
Shipman, 357 N.C. 471, 586 8.E.2d 250, 2003 
N.C. LEXIS 1103 (2003). 
Modification of Custody and Support 

Provisions Erroneous. — The trial court errs 
in modifying a previous order as to custody of 
and support of children in the absence of a 
motion for modification and absent any show- 
ing of changed circumstances. Smith v. Smith, 
15 N.C. App. 180, 189 S.E.2d 525 (1972). 

In the absence of any evidence and finding of 
any change in circumstances, it was error for 
the trial court to order an increase in the 
amount of child support. Childers v. Childers, 
19 N.C. App. 220, 198 S.E.2d 485 (1973). 

Trial court’s findings held insufficient to jus- 
tify an increase in support payment of $500.00 
for two children, as specified in separation 
agreement, to payment of $800.00 for one child 
following older child’s attaining of her majority. 
Rice v. Rice, 81 N.C. App. 247, 344 S.E.2d 41, 
cert. denied, 317 N.C. 706, 347 S.H.2d 439 

(1986). 
Where there was no evidence that defendant, 

who worked for a school system as a psycholo- 
gist, intentionally depressed his income or oth- 
erwise engaged in bad faith, the trial court 
erred by imputing income to defendant for four 
weeks during the school district summer re- 
cess. Ellis v. Ellis, 126 N.C. App. 362, 485 
SS He2d7 82) (1997): 

Avie 



§50-13.7 

Father did not show sufficient changed cir- 

cumstances to warrant modification of either 

the support or custody order of his three chil- 
dren, even though mother no longer retained 

custody of the oldest daughter, as the welfare of 

the children at the time the contest came on for 
hearing was the controlling consideration and, 
based on their welfare, modification in his favor 
was not warranted. Davis v. Davis, 2001 N.C. 
App. LEXIS 664 (N.C. App. Aug. 7, 2001). 
Evidence of Child-Oriented Expenses in 

Modification Hearings. — In seeking a mod- 

ification of child support, the moving party 

must present evidence of child-oriented ex- 

penses, including the amount of those expenses 

at the time of the original support hearing. 

Fischell v. Rosenberg, 90 N.C. App. 254, 368 

S.E.2d 11 (1988). 
Modification of Custody Order Errone- 

ous. — Where the trial court correctly found 

that no change in circumstances affecting mi- 
nor’s welfare had been shown, its order requir- 
ing plaintiff/mother to give defendant/father 

final decision-making authority as to child’s 
schooling, extracurricular activities, and travel 

constituted a wrongful modification of prior 
custody order. Sain v. Sain, 134 N.C. App. 460, 

Porte ZOO 211999): 
Where there was no written order signed 

before the wife filed her motion to modify cus- 
tody, and the written order granting joint cus- 
tody was eventually entered on the same day 
that the trial court heard the motion to modify, 
an appellate court reversed the order modifying 
custody because there was nothing to modify 
since there was no order when the mother filed 
her motion to modify; even if it were proper for 
the trial court to hear the motion, it was impos- 
sible for there to have been a change in circum- 
stances between the time the order was entered 
and the time it was modified on the same day, 
and in deciding whether a change of circum- 
stances had occurred, the trial court should not 

have considered the events that transpired 
between the time it announced its joint custody 
decision and the date of the entry of the order. 
Carland v. Branch, 164 N.C. App. 403, 595 
S.E.2d 742, 2004 N.C. App. LEXIS 809 (2004). 
Where although father, the custodial parent, 

presented some evidence of present and future 
expenses, he presented no evidence of child- 
oriented expenses at the time of the prior 
hearing, the trial court did not have all of the 
evidence necessary to establish a change of 
circumstances and did not err in refusing to 
modify plaintiff's child support. Fischell v. 
Rosenberg, 90 N.C. App. 254, 368 S.E.2d 11 

(1988). 
For case involving refusal to modify cus- 

tody decree where child was actually in 
custody of another married couple, see 
Fearrington v. Fearrington, 251 N.C. 694, 111 
S.E.2d 850 (1960). 
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For case affirming order transferring 

custody to paternal grandmother and 

awarding visitation rights to both mother and 
father, see Best v. Best, 81 N.C. App. 337, 344 
S._E.2d 363 (1986), overruled on other grounds, 

Petersen v. Rowe, 337 N.C. 397, 445 S.E.2d 901 

(1994). 
Parent can obligate himself to support a 

child after emancipation and past major- 
ity, and his contract will be enforceable, it 
being beyond the inherent power of the court to 
modify same absent the consent of the parties. 
Hershey v. Hershey, 57 N.C. App. 692, 292 

Sa 2d a4 19s 2), 
Modification When One of Several Chil- 

dren Reaches Age 18. — While child support 
obligations ordered by a court terminate upon 
the child reaching age 18, unless the child is 
otherwise emancipated prior to reaching age 18 
or the trial court in its discretion continues to 
enforce the payment obligation after the child 
reaches age 18 and while the child is in primary 
or secondary school, when one of two or more 
minor children for whom support is ordered 
reaches age 18, and when the support ordered 
to be paid is not allocated as to each individual 
child, the supporting parent has no authority to 
unilaterally modify the amount of the child 
support payment. The supporting parent must 
apply to the trial court for modification. Craig v. 
Craig, 103 N.C. App. 615, 406 S.E.2d 656 

(1991) 
Cases holding that where one of two minor 

children reaches the age of 18, a trial court may 
retroactively modify child support arrearages 
when equitable considerations exist which 
would create an injustice if modification is not 
allowed, were decided before G.S. 50-13.10 be- 

came effective on October 1, 1987. Under this 
statute, if the supporting party is not disabled 
or incapacitated, a past due, vested child sup- 
port payment is subject to divestment only as 
provided by law, and if, but only if, a written 
motion is filed, and due notice is given to all 
parties before the payment is due. Craig v. 
Craig, 103 N.C. App. 615, 406 S.E.2d 656 

(GUEMB 
Continuing Obligation to Support Ille- 

gitimate Child. — Section 49-7, read together 
with this section, clearly contemplates a con- 
tinuing obligation on the part of the parents of 
an illegitimate child to provide support, includ- 
ing when necessary the modification or in- 
crease of payments ordered to satisfy this obli- 
gation. Having been conclusively determined a 
“responsible parent,” as that term is defined in 
G.S. 110-129, the father of an illegitimate child 
must necessarily remain liable for the future 
support of his minor child. Wilkes County ex 
rel. Child Support Enforcement ex rel. Nations 
v. Gentry, 311 N.C. 580, 319 S.E.2d 224 (1984). 

Substantial Decrease in Parent’s In- 
come Not Shown. — Although a substantial 
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decrease in the non-custodial parent’s income 
can support a modification without a showing 
of a change in the needs of the child, the 
decrease in defendant’s income of $500 a year 

was not substantial in this case. Wiggs v. 
Wiggs, 128 N:C. App. 512, 495 S.H.2d 401 
(1998). 
Unilateral Reduction of Payments. — 

The father was properly held in contempt, 
despite his claim that the evidence did not show 
that he had the means to comply with the trial 
court’s purge order, where he unilaterally re- 
duced his child support payments after suffer- 
ing a substantial reduction in income. Chused 
v. Chused, 131 N.C. App. 668, 508 S.E.2d 559 
(1998). 

Ill. CHANGE IN CIRCUMSTANCES. 

Editor’s Note. — Some of the cases below 
were decided prior to enactment of G.S. 50- 
13.10, relating to the vesting of past due child 
support payments. 

A change in circumstances must be 
shown in order to modify an order relating 
to custody, support or alimony. Rock v. Rock, 
260 N.C. 223, 132 S.E.2d 342 (1963); Elmore v. 
Elmore, 4 N.C. App. 192, 166 S.E.2d 506 (1969); 
In re Griffin, 6 N.C. App. 375, 170 S.E.2d 84 
(1969); Rothman v. Rothman, 6 N.C. App. 401, 
170 S.E.2d 140 (1969); Rabon v. Ledbetter, 9 
N.C. App. 376, 176 S.E.2d 372 (1970); McDow- 
ell v. McDowell, 13 N.C. App. 648, 186 S.E.2d 
621 (1972); Kenney v. Kenney, 15 N.C. App. 
665, 190 S.E.2d 650 (1972); Register v. Register, 

UOMINIG? Appr 333, 196 S:E.2d 550) (1973); 
Pruneau v. Sanders, 25 N.C. App. 510, 214 
S.E.2d 288, cert. denied, 287 N.C. 664, 216 
Pend 91T CLOTS): 
Where a provision for a reduction in support 

payments was omitted from the original order, 
that order could not thereafter be modified by 
inserting such provision without a showing and 
finding of change in circumstances. Rabon v. 
Ledbetter, 9 N.C. App. 376, 176 S.E.2d 372 
(1970). 
When the parties have entered into a consent 

order providing for the custody and support of 
their children, any modification of that order 
must be based upon a showing of a substantial 
change in circumstances affecting the welfare 
of the child. Woncik v. Woncik, 82 N.C. App. 
244, 346 S.E.2d 277 (1986). 
Where a Virginia court which had issued a 

divorce decree denied modification of the origi- 
nal child support order, and the former spouse 
and minor children were living in North Caro- 
lina, U.S. Const., Art. IV, § 1 required the 
Virginia order denying modification to be given 
full faith and credit in North Carolina subject 
to changed circumstances under this section. 
Morris v. Morris, 91 N.C. App. 432, 371 S.E.2d 
756 G@988). 
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A Georgia divorce judgment precluded a 
North Carolina court from making any findings 
as to child support without a showing of a 
change in circumstances. Shores v. Shores, 91 
N.C. App. 435, 371 S.E.2d 747 (1988). 

Trial court erred in modifying an existing 
support decree from the State of Georgia when 
there were no findings of fact or conclusions of 
law showing a change of circumstances to sup- 
port such a conclusion. Shores v. Shores, 91 
N.C. App. 435, 371 S.E.2d 747 (1988). 

Without evidence of any change of circum- 
stances affecting the welfare of the child or an 
increase in need, an increase for support based 
solely on the ground that the support payor’s 
income has increased is improper. Greer v. 
Greer 101 NC. App 35!) 3997S, Ke2d” 399 
GIO ons), 

There are no exceptions in North Carolina 
law to the requirement that a change in circum- 
stances be shown before a custody decree may 
be modified. Bivens v. Cottle (Westlake), 120 
N.C. App. 467, 462 S.E.2d 829 (1995), appeal 
dismissed, 346 N.C. 270, 485 S.K.2d 296 (1997). 
A party seeking modification of child 

custody has the burden of showing changed 
circumstances only where an order for perma- 
nent custody already exists. Regan v. Smith, 
131 N.C. App. 851, 509 S.E.2d 452 (1998). 
A change in circumstances may be 

shown in any of several ways: an increase or 
decrease in the child’s needs; a substantial and 

involuntary decrease in the income of the non- 
custodial parent; a voluntary decrease in in- 
come of either supporting parent; and, if the 
support order is at least three years old, proof of 
a disparity of fifteen percent or more between 
the original order and the amount under the 
Child Support Guidelines. Wiggs v. Wiggs, 128 
N.C. App. 512, 495 S.E.2d 401 (1998). 

Or a Separation Agreement. — Where 
parties to a separation agreement agree upon 

the amount of the support and maintenance of 
their minor children, there is a presumption, in 
the absence of evidence to the contrary, that the 
amount mutually agreed upon is just and rea- 
sonable, and that upon motion for an increase 
in such allowance, a court is not warranted in 

ordering an increase in the absence of any 
evidence of a change of conditions. Soper v. 
Soper, 29 N.C. App. 95, 223 S.E.2d 560 (1976); 
Dishmon v. Dishmon, 57 N.C. App. 657, 292 

S.E.2d 293 (1982); Hershey v. Hershey, 57 N.C. 
App. 692, 292 S.H.2d 141 (1982). 

Modification of a child support order 
involves a two-step process: 1) the court 
must first determine a substantial change of 
circumstances has taken place; and 2) only 
then does it proceed to apply the guidelines to 
calculate the applicable amount of support. 
McGee v. McGee, 118 N.C. App. 19, 453 S.E.2d 

Dade ely): 
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Meaning of “Changed Circumstances”. 

— “Changed circumstances,” as used in this 

section, means such a change as affects the 

welfare of the child. In re Harrell, 11 N.C. App. 

351, 181 S.E.2d 188 (1971); Hensley v. Hensley, 

DING Appnts06y0204) SWie2dia225 ClO 74), 

Hassell v. Means, 42 N.C. App. 524, 257 S.E.2d 

123, cert. denied, 298 N.C. 568, 261 S.E.2d 122 

(1979); O’Briant v. O’Briant, 70 N.C. App. 360, 

390 S.E.2d 277, cert. denied as to additional 

issues, 312 N.C. 623, 323 S.E.2d 923 (1984); 

Wehlau v. Witek, 75 N.C. App. 596, 331 S.E.2d 

22.3, (1985), 
Although a court must make findings con- 

cerning the party’s ability to pay, the changed 

circumstances with which the courts are con- 

cerned are those relating to child-oriented ex- 

penses. Greer v. Greer, 101 N.C. App. 351, Boo 

Se 2d 39959911): 

The changed circumstances with which the 

courts are concerned are those which relate to 

child-oriented expenses. Gilmore v. Gilmore, 42 

N.CywAppw 560.0257 Siie2d 116.1979): 

The court erred in concluding that a finding 

of change in child-oriented expenses is a 

threshold requirement that must be satisfied 

before a court can modify a support order 

because of a change in the supporting party’s 

circumstances, where the defendant presented 

evidence of a decreased income that could sup- 

port a modification based on changed circum- 

stances. Padilla v. Lusth, 118 N.C. App. 709, 

AD Tote 2d 319) L995), 
The trial court was not required to find 

adverse changes in circumstances, but 
properly modified custody based on special 
needs child’s best interests, where (1) reformed 

father’s lifestyle would be better suited to pro- 
viding the boy with the proper structure and 
educational opportunities he needed; (2) defen- 
dant/mother’s job would require her to be away 
from the child in the evenings, leaving him in 
the care of others; (3) mother’s home schooling 
of him would not meet his social and educa- 
tional needs; (4) since father enrolled the child 

in the local public schools during the trial 
custody period, the boy had exhibited “phenom- 
enal” improvement with respect to his stutter- 
ing and motor tics due to the specialized speech 
therapy he received; (5) father lived in a spa- 
cious new home where the boy had his own 
bedroom and bathroom; and (6) mother lived in 

an overcrowded rental home in which the boy 
shared a bathroom with four other people. Metz 
v. Metz, 138 N.C. App. 538, 530 S.E.2d 79, 2000 
N.C. App. LEXIS 621 (2000). 
Change of Circumstances in Conclusion 

of Law. — A substantial change of circum- 
stances is unequivocally a conclusion of law, 
meaning that a change has occurred among the 
parties, and that change has affected the wel- 
fare of the children involved. Garrett v. Garrett, 

12 INC) App. 102, 46475: hd) 7161995): 
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Change Must Be Substantial. — There 

must generally be a substantial change of cir- 

cumstances before an order of custody is 

changed. Rothman v. Rothman, 6 N.C. App. 

401, 170 S.E.2d 140 (1969); Todd v. Todd, 18 

N.C. App. 458, 197 S.E.2d 1 (1973). 

Before the court will modify a custody order, 

it must be shown that the circumstances have 

so changed that the welfare of the child will be 

adversely affected unless the custody provision 

is modified. Rothman v. Rothman, 6 N.C. App. 

401, 170 S.E.2d 140 (1969); Searl v. Searl, 34 

N.C. App. 583,. 2389 S.E.2d (3050970), 

Wachacha v. Wachacha, 38 N.C. App. 504, 248 

S.E.2d 375 (1978); Daniels v. Hatcher, 46 N.C. 

App. 481, 265 S.E.2d 429 (1980); Gordon v. 

Gordon, 46 N.C. App. 495, 265 S.E.2d 425 

(1980); O’Briant v. O’Briant, 70 N.C. App. 360, 

320 S.E.2d 277 (1984), rev'd on other grounds, 

STON Crag 2329'S fH 2d (Or ISo) 

The moving party has the burden of 

showing a substantial change of circum- 

stances affecting the welfare of the child. Searl 

v. Searl, 34 N.C. App. 583, 239 S.E.2d 305 

(1977); Ebron v. Ebron, 40 N.C. App. 270, 252 

S.E.2d 235 (1979); Barnes v. Barnes, 55 N.C. 

App. 670, 286 S.E.2d 586 (1982); Kelly v. Kelly, 
77 N.C. App. 632, 335 S.E.2d 780 (1985). 

When plaintiff moved that original order be 

vacated and either modified or eliminated, he 
assumed the burden of showing that circum- 
stances had changed between the time of the 
order and the time of the hearing upon his 
motion. Crosby v. Crosby, 272 N.C. 235, 158 
S.E.2d 77 (1967); In re Harrell, 11 N.C. App. 
351, 181 S.E.2d 188 (1971); Gilmore v. Gilmore, 

A? N.C, App: 560; 257 S8.E.2d. 1161972); 

The original decree ordering the payment of 

money is an adjudication of the court as to what 
was reasonable and proper at the time it was 
made. The burden of proving, by a preponder- 

ance of the evidence, that a material change in 
the circumstances has occurred is upon the 
party requesting the modification. Allen v. 
Allen; 7 N.C. App.555,.173 S:H:2d)10 (1970); 

The party seeking to have custody order 
vacated has the burden of showing that circum- 
stances have changed. Hensley v. Hensley, 21 
N.C. App. 306, 204 S.E.2d 228 (1974); Blackley 
v. Blackley, 285 N.C. 358, 204 S.E.2d 678 

(1974); King v. Allen, 25 N.C. App. 90, 212 
S.E.2d 396, cert. denied, 287 N.C. 259, 214 
S.E.2d 431 (1975); King v. Demo, 40 N.C. App. 
661, 253 S.E.2d 616 (1979); Daniels v. Hatcher, 
46 N.C. App. 481, 265 S.E.2d 429 (1980); Gor- 
don v. Gordon, 46 N.C. App. 495, 265 8.E.2d 425 

(1980); Dishmon v. Dishmon, 57 N.C. App. 657, 
292 S.E.2d 293 (1982); Woncik v. Woncik, 82 
N.C. App. 244, 346 S.E.2d 277 (1986). 
A finding of change in child-oriented 

expenses is not a threshold requirement 
that must be satisfied before a court can modify 
a support order because of a change in the 
supporting party’s circumstances. Padilla v. 
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ue. eulSsNeGatAppes (09. 457<S:Had 7319 

(.995)). 
Interference with Visitation. — Because 

the welfare of the child is the paramount con- 
cern in custody cases, interference with visita- 
tion of the noncustodial parent which has a 
negative impact on the welfare of the child can 
constitute a substantial change of circum- 
stances sufficient to warrant a change of cus- 
tody. Woncik v. Woncik, 82 N.C. App. 244, 346 
S.E.2d 277 (1986). 
Removal of Parent to Another Resi- 

dence. — A finding that mother “is now resid- 
ing in Mecklenburg County, North Carolina” is 
not a finding of a substantial change of circum- 
stances that will support the modification of a 
child custody order. Harrington v. Harrington, 
16 N.C. App. 628, 192 S.E.2d 638 (1972). 
Where a parent changes his residence, the 

effect on the welfare of the child must be shown 
in order for the court to modify a custody decree 
based on change of circumstances. Gordon v. 
Gordon, 46 N.C. App. 495, 265 $.E.2d 425 
(1980); Ramirez-Barker v. Barker, 107 N.C. 
App. 71, 418 S.E.2d 675 (1992). 

While it is true that a parent’s change of 
residence does not of itself amount to a sub- 
stantial change of circumstances, the effects of 
such a move on the welfare of the child may 
well amount to a change of circumstances re- 
quiring modification of the original custody 
order. O’Briant v. O’Briant, 70 N.C. App. 360, 

320 S.E.2d 277 (1984), rev'd on other grounds, 
PAIN .G.1452,,02099:E.2d 370 1985). 
Relocation After Remarriage. — The trial 

court erred in amending the custody decree 
based on a finding of substantial change in 
circumstances where it found only that the 
proposed relocation of mother after her remar- 
riage would adversely affect the relationship 
between father and his child, but made no other 

findings about the effect of the proposed reloca- 
tion on the child and on the child’s best inter- 
ests. Evans v. Evans, 138 N.C. App. 135, 530 
S.E.2d 576, 2000 N.C. App. LEXIS 536 (2000). 
Removal of Child to Another Jurisdic- 

tion. — Before an order of custody is changed, 
more must be shown than mere removal of 
child from a jurisdiction which may enter an 
adverse decision to the removing parent. 
Rothman v. Rothman, 6 N.C. App. 401, 170 
S.E.2d 140 (1969). 
Although it is not so as a matter of law, it will 

be a rare case where the child will not be 
adversely affected when a relocation of the 
custodial parent and child requires substantial 
alteration of a successful custody-visitation ar- 
rangement in which both parents have sub- 
stantial contact with the child. Ramirez-Barker 
wabarker, 107 N:C) App. 71; 418 $.4.2d 675 

(1992). 
Change in Custody Between Parents. — 

A change in custody from the father to the 
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mother was a changed circumstance supporting 
modification of the mother’s child support obli- 
gation. Kowalick v. Kowalick, 129 N.C. App. 
(31, 501SS.E 2dgo ty gos 
Adverse Effect on Child as Factor to 

Support Modification. — An adverse effect 
on a child as the result of a change in circum- 
stances is an acceptable factor for the courts to 
consider and will support a modification of a 
prior custody order, but showing an adverse 
effect is not necessary for modification. Pulliam 
v. Smith, 348 N.C. 616, 501 S.E.2d 898 (1998). 
Where parties crossed out a cohabitation 

provision on the face of their separation mem- 
orandum, the trial court only partially dis- 
charged its duty in finding that a change of 
circumstances occurred when husband began 
cohabiting with his girlfriend because it failed 
to determine whether plaintiff’s wife had met 
her burden of showing the effect, if any, such 
change had upon the welfare of the children. 
Browning v. Helff, 186 N.C. App. 420, 524 
S.E.2d 95, 2000 N.C. App. LEXIS 14 (2000). 
Father Met Burden of Showing Adverse 

Effect of Relocation. — Father met his bur- 
den of showing that the proposed relocation of 
mother and child to California likely would 
adversely affect the welfare of the child, and 
thus the “best interest” question was properly 
before the trial court. Ramirez-Barker v. 
Barker, 107 N.C. App. 71, 418 S.E.2d 675 
(1992) 
Decree Is Res Judicata Only as to Facts 

Then Existing and Before Court. — To 
modify a custody order, a court must find a 
change in circumstances. However, when facts 
pertinent to the custody issue existed at the 
time of the custody decree but were not dis- 
closed to the court, the prior decree is res 
judicata only to the facts that were before the 
court, and other pertinent facts may be consid- 
ered in subsequent custody determinations. 
Wehlau v. Witek, 75 N.C. App. 596, 331 S.E.2d 

223 (1985). 
Speculation as to Future Detrimental 

Change Insufficient. — A court cannot modify 
a custody order based on speculation or conjec- 
ture that a detrimental change may take place 
sometime in the future. Wehlau v. Witek, 75 

N.C. App. 596, 331.8.H.2d 223 (1985). 
Evidence of Husband’s Suitability Did 

Not Negate Suitability of Former Wife. — 
The former husband’s evidence that he was a 
suitable parent for custody did not negate the 
former wife’s standing as a suitable parent for 
custody and did not represent a change of 
circumstances. Wehlau v. Witek, 75 N.C. App. 
596, 33005 Hed 223501985): 
Proof Required Absent Evidence of 

Change in Either Party’s Fitness. — Where 
there is no evidence that the fitness or unfitness 
of either party has changed, the trial court may 
not modify a prior order unless sufficient 
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change of circumstances adversely affecting the 

welfare of the child is shown. Wehlau v. Witek, 

75 N.C. App. 596, 331 S.E.2d 223 (1985). 

Increase in Father’s Income. — The court 

is not warranted in ordering an increase of 

child support in the absence of any evidence of 

a change in conditions or of the need for such 

increase, particularly when the increase is 

awarded solely on the ground that the father’s 

income has increased so that he is able to pay a 

larger amount. Fuchs v. Fuchs, 260 N.C. 635, 

133 S.E.2d 487 (1963); Dishmon v. Dishmon, 57 

N.C. App. 657, 292 S.E.2d 293 (1982). See also, 

Crosby v. Crosby, 272 N.C. 235, 158 SeleZde iy 

(1967). 
Trial court erred in finding that a mother 

could not seek an increase in child support from 

a father; G.S. 50-13.7(a) provided that child 

support orders were modifiable at any time, so 

a provision of the divorce order which stated 

that the father’s support obligation was not 

modifiable was void. Young v. Young, 169 N.C. 

App. 31, 609 S.E.2d 795, 2005 N.C. App. LEXIS 

539 (2005). 
Decrease in Father’s Income. — Where 

father’s income had decreased from $24,000.00 

per month to $2083.33 per month, he had been 

voluntarily terminated, he had continuously 

sought employment since being terminated, 

but those efforts had been impaired due to 

criminal non-support actions instituted both in 

Florida and in North Carolina, and his estate 

had been “substantially depleted,”; although 

the court failed to use sequentially the words 

“substantial involuntary reduction” in income, 

its findings indisputably reflected precisely 

that. McGee v. McGee, 118 N.C. App. 19, 453 

SE 2dia sile@h9o5). 

Trial court erred in modifying original child- 

support order, where most of its findings of fact 

were insufficient to support the modification, 

and the sole valid finding was an increase 

infather’s annual income. Thomas v. Thomas, 

134 N.C. App. 591, 518 S.E.2d 513 (1999). 

Ability to Pay. — Where there was no 

evidence that the needs of defendant’s minor 

children had changed; however, there was ev1- 

dence that defendant’s ability to pay his sup- 

port payments had decreased, the decision of 

the trial court denying motion for reduction of 

support was remanded to the district court. 

Pittman v. Pittman, 114 N.C. App. 808, 443 

S.E.2d 96 (1994). 
A party’s ability to pay child support is deter- 

mined by the party’s ability to pay at the time 

the award is made or modified. Askew v. Askew, 

119 N.C. App. 242, 458 S.E.2d 217 (1995). 
Involuntary Decrease in Income. — A 

significant involuntary decrease in a child sup- 
port obligor’s income satisfies the necessary 
showing even in the absence of any change 
affecting the child’s needs. Hammill v. Cusack, 
118 N.C. App. 82, 453 S.E.2d 539 (1995). 
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Voluntary Decrease in Income. — Father 

was not entitled to reduction in child and post- 

separation support payments under G.S. 50- 

13.7 and GS. 50-16.9 despite being fired from 

job; evidence indicated that the father’s unem- 

ployment was voluntary and that the father 

disregarded marital and parental obligations, 

as the father was fired for engaging in several 

incidents of intentional misconduct. Wolf v. 

Wolf, 151 N.C. App. 523, 566 S.E.2d 516, 2002 

N.C. App. LEXIS 781 (2002). 

Earning Capacity. — The father’s earning 

capacity could not be used in determining his 

child support obligation, where the father was 

involuntarily terminated from his former job, 

and no evidence was presented that he acted in 

bad faith by deliberately depressing his income. 

Chused v. Chused, 131 N.C. App. 668, 508 

S7H).201559 1998). 

Imposition of Earnings Capacity Rule. 

__ Under G.S. 50-13.4 and this section, a hus- 

band’s ability to pay child support is normally 

determined by his actual income at the time the 

award is made or modified. If, however, there is 

a finding that the husband is deliberately de- 

pressing his income or otherwise acting in 

deliberate disregard of his obligation to provide 

reasonable support for his child, his capacity to 

earn may be made the basis of the award. 

Under these circumstances, his motion to re- 

duce the amount of child support will be denied. 

Goodhouse v. DeFravio, 57 N.C. App. 124, 290 

S F.2d 751 (1982); Harris v. Harris, 91 N.C. 

App. 699, 373 S.E.2d 312 (1988). 

Acourt may refuse to modify a support and/or 

alimony award on the grounds that husband 

has failed to exercise his reasonable capacity to 

earn because of a disregard of his marital and 

parental obligations to provide reasonable sup- 

port for his wife and minor child. Wachacha v. 

Wachacha, 38 N.C. App. 504, 248 S.E.2d 375 

(L9N8). 
The determination that a husband’s change 

in circumstances has been voluntarily effected 

by him in disregard of his marital and parental 

obligations justifying imposition of the earn- 

ings capacity rule is a conclusion of law based 

on the factual findings in the particular case. 

Wachacha v. Wachacha, 38 N.C. App. 504, 248 

S.E.2d 375 (1978). 
A party’s capacity to earn income may be- 

come the basis of an award if it is found that the 

party deliberately depressed its income or oth- 

erwise acted in deliberate disregard of the 

obligation to provide reasonable support for the 

child. Askew v. Askew, 119 N.C. App. 242, 458 

S22 VHiGL 995): 
Trial court properly increased a father’s child 

support obligation pursuant to G.S. 50-13.7(a), 

as the trial court made sufficient findings of fact 

to support its conclusion that the father retired 

and voluntarily reduced his income in deliber- 

ate disregard of his obligations, based on the 
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fact that the father retired shortly after his wife 
won a large lottery award, and the trial court 
therefore properly imputed income to the fa- 

ther pursuant to Child Support Guidelines, 
N.C. Ann. R. (2003) 33, 35, at the level of the 

father’s earnings prior to his retirement. Ma- 
sony. Erwin, 157 N.C. App. 284, 579 S.E.2d 
120, 2003 N.C. App. LEXIS 641 (2003). 
A person’s capacity to earn income may 

be made the basis of an award if there is a 
finding that the party deliberately depressed 
his or her income or otherwise acted in deliber- 
ate disregard of the obligation to provide rea- 
sonable support for the child. Greer v. Greer, 
LOIN OwAppiroo 1, 399 5.h.2d' 399.1991). 
Consideration of Spouse’s Capacity to 

Earn Held Error. — Trial court could not 
consider father’s capacity to earn in computing 
his income where the evidence indicated that 
he lost his job due to no fault of his own, and the 
court’s order contained no findings that he had 
deliberately stopped working to avoid his sup- 
port obligations. Greer v. Greer, 101 N.C. App. 
Body 309 9.1i.20,599 (L991): 

The court’s conclusion underlying imposition 
of the earnings capacity rule must be based on 
evidence that tends to show that husband’s 
actions resulting in the reduction of his income 
were not taken in good faith. Wachacha v. 
Wachacha, 38 N.C. App. 504, 248 S.E.2d 375 

CLOTS): 
Voluntary Expenses. — Fact that defen- 

dant had voluntarily assumed the responsibil- 
ity of supporting his emancipated son was not a 
factor to be considered in determining a change 
of circumstances sufficient to support a reduc- 
tion in support of his minor children. Dishmon 
v. Dishmon, 57 N.C. App. 657, 292 S.E.2d 293 

G32): 
It was error for the trial court to reduce the 

amount of child support payments required of 
defendant by one-third where defendant’s 
showing of changed circumstances related al- 
most exclusively to additional expenses to 
which defendant had obligated himself, includ- 
ing sending a child who had reached the age of 
majority to college, the expenses of a new home 
and family, and additional travel and telephone 
expenses incident to visiting his children from 
out-of-state, and where defendant made no 

showing with respect to changed circumstances 
affecting the remaining minor children and 
made no showing that the expenses relating to 
the children’s maintenance and support de- 
creased by one-third when one of the children 
reached majority. Gilmore v. Gilmore, 42 N.C. 
App. 560, 257 S.E.2d 116 (1979). 

The fact that defendant voluntarily assumed 
the financial burden to send his eldest child to 
a high-tuition, out-of-state university did not 
justify consideration of this factor in lowering 
child support payments. Gilmore v. Gilmore, 42 
N-CrApps 5607257 Sai-2di 116 (1979): 
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The trial court did not err in denying the 
husband credit for the purchase of two automo- 
biles for his children, considering his history of 
delinquent payments and the lack of the wife’s 
consent to these voluntary expenditures. 
Brower v. Brower, 75 N.C. App. 425, 331 S.E.2d 
170 (1985), 
Waiver of Credit for Child’s Receipt of 

Earnings. — There was no evidence that the 
husband ever objected to his unemancipated 
child’s receipt of earnings. His right to credit for 
those earnings was therefore waived. Brower v. 

Brower, 70) N.©) App. 425, 33) Sth 2d"170 
(1985). 

Inability to Claim Children as Depen- 
dents for Tax Purposes. — The husband was 
not entitled to credit for his inability to claim 

his children as dependents for income tax pur- 
poses. Brower v. Brower, 75 N.C. App. 425, 331 
S.E.2d 170 (1985). 
Rehabilitation from Alcoholism. — In 

case in which custody of child was taken from 
the mother because of the mother’s problem 
with alcohol, the district court’s subsequent 
finding that the mother had made substantial 
progress in rehabilitation from alcoholism and 
that her accomplishments constituted a mate- 
rial change of circumstances affecting the wel- 
fare of the child were upheld. Perdue v. Perdue, 
76 N.C. App. 600, 334 S.E.2d 86 (1985). 
Inappropriate Conduct by Custodial 

Parent. — A change in custody from the father 
to the mother was justified, where the father 
lived with a homosexual partner and engaged 
in homosexual relationships and activities, in- 
cluding physical lovemaking, which was wit- 
nessed by the children; the father kept admit- 
tedly improper sexual material in the home; 
and the father’s partner took the children out of 
the home without their father’s knowledge of 
their whereabouts. Pulliam v. Smith, 348 N.C. 

616, 501 S.E.2d 898 (1998). 
Remarriage. — Remarriage in and of itself 

is not a sufficient change of circumstance to 
justify modification of a child custody order. 
Hassell v. Means, 42 N.C. App. 524, 257 S.E.2d 
123, cert. denied, 298 N.C. 568, 261 S.E.2d 122 

(1979): 
Remarriage without a finding of fact indicat- 

ing the effect of remarriage on a child is not a 
sufficient change of circumstances to justify 
modification of a child custody order. Kelly v. 
Kelly, 77 N.C. App. 632, 335 S.E.2d 780 (1985). 
Consideration of Needs of Father’s Sec- 

ond Family. — In determining a father’s abil- 
ity to meet the required payments for the 
support of his children, some reasonable allow- 
ance must be made for his living expenses and 
for the fact that he has a second family. How- 
ever, the needs of children of his first marriage 
cannot be made subservient to the needs of his 
second family. Beasley v. Beasley, 37 N.C. App. 
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255, 245 S.E.2d 820 (1978), aff'd, 296 N.C. 580, 

2bieSi Ee 2dre433eGlo va): 

Court erred in reducing a father’s child sup- 

port obligation for one child on the ground that 

he had a newborn child in his home; the fact 

that the father had a newborn child to care for 

did not constitute a significant and material 

change of circumstances. State ex rel. Cross Vv. 

Saunders, 168 N.C. App. 235, 607 S.E.2d 309, 

2005 N.C. App. LEXIS 159 (2005). 

Attainment of Majority by One of Sev- 

eral Children. — Where plaintiff agreed to 

support his children by the payment of a cer- 

tain amount per month until the youngest 

reached 18, the fact that the oldest child had 

reached 18 was not a change in circumstances, 

and the court erred in ordering a reduction of 

payment by reason of the fact that the oldest 

child had reached 18. Hershey v. Hershey, 57 

N.C. App. 692, 292 S.E.2d 141 (1982). 

Where a person having custody under a 

prior order has become unfit or is no longer 

able or suited to retain custody, such a consid- 

eration is of utmost importance in inquiring 

into the matter of custody, but it is not alone 

determinative. In re Bowen, 7 N.C. App. 236, 

72S He2d:62, 970) 

If the parent who was awarded custody of 

children were subsequently to become unfit, it 

would be possible for the trial court, upon 

proper findings, to grant custody to a fit person. 

Where there is no evidence that the fitness or 

unfitness of either party has changed, the trial 

court may not modify a prior order awarding 

custody unless some other sufficient change of 

condition is shown. In re Poole, 8 N.C. App. 25, 

i735 Lecdro4ons70): 

Finding of Unfitness. — Where parent was 

found to be a fit and proper parent, and in a 

later order found to be an unfit parent, the 

finding of unfitness constituted a change in 

circumstances. Raynor v. Odom, 124 N.C. App. 

724, 478 S.E.2d 655 (1996). 

Where Person Denied Custody Under 

Prior Order Due to Unfitness Becomes Fit. 

— Where at the time of the first hearing the 

poor health and emotional instability of the 

mother rendered her unsuitable to have cus- 

tody of the two oldest children of the parties, 

but subsequently this changed, the court was 

entitled, in view of these changed circum- 

stances, to inquire again into the matter of 

custody and to determine whether the welfare 

of the children would be better served by plac- 

ing them in the custody of their mother. Kenney 

v. Kenney, 15 N.C. App. 665, 190 S.E.2d 650 

(1972). 
Father’s Interference With Mother’s Re- 

lationship With Children. — Trial court 
properly granted a mother’s motion, pursuant 
to G.S. 50-13.7, to modify a custody order and 
granted primary custody of the parties’ two 
children to the mother; the trial court properly 
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found a substantial change in circumstances 

based on the father’s interference with the 

mother’s relationship with the children, the 

trial court had jurisdiction pursuant to G.S. 

50A-202(a), and the trial court properly denied 

the father’s motions pursuant to G.S. 1A-1, 

Rule 59 and GS. 14-1, Rule 60 to stay the order 

and for a new trial. Senner v. Senner, 161 N.C. 

App. 78, 587 S.E.2d 675, 2003 N.C. App. LEXIS 

1976 (2003). 
Arbitrary termination of visitation 

rights of grandparents by mother consti- 

tuted a substantial change of circum- 

stances where the grandparents had estab- 

lished a continuing substantial relationship 

with their grandchildren since the entry of 

earlier custody order, and the court found suf- 

ficient facts to justify its conclusion that it was 

in the best interest of the grandchildren to 

maintain a continuing relationship with the 

grandparents through the granting of visita- 

tion privileges. Hedrick v. Hedrick, 90 N.C. 

App. 151, 368 S.B.2d 14, cert. denied, 323 N.C. 

173/7°373:5.- 2011081983) 

Parent Denied Custody Despite Doctor’s 

Recommendation. — Although doctor recom- 

mended that custody should continue with 

mother, it was not an abuse of discretion for 

judge to order a change of custody of the child 

from mother to father where doctor testified 

that the child had severe emotional problems 

requiring “substantial immediate change”, that 

the visitation schedule be limited, and that one 

parent (mother) exercise more control; the 

judge agreed with doctor that the child’s prob- 

lems needed immediate remedy; however, he 

believed that father was the parent to exercise 

more control. Correll v. Allen, 94 N.C. App. 464, 

380 S.E.2d 580 (1989). 

Bearing of Illegitimate Child. — Where 

wife who had left this State after she had been 

awarded custody of children later returned 

with an illegitimate child, there was a change 

of circumstances affecting the welfare of the 

children, which empowered the court to alter or 

modify the custody order if it was deemed 

necessary to do so to further the welfare of the 

children. Thomas v. Thomas, 259 N.C. 461, 130 

S.E.2d 871 (1963). 
Whether the birth of a child out of wedlock 

constitutes a substantial change of circum- 

stances affecting the welfare of the child suffi- 

cient to justify a change in custody is to be 

determined by examining the facts of each case. 

Kelly v. Kelly, 77 N.C. App. 632, 335 S.E.2d 780 

(1985), holding that under the circumstances 

the trial court found insufficient changes to 

justify a change in custody. 

Minor child’s hospitalization and its re- 

sulting costs constituted a substantial 

change in circumstances. Thus case was 

remanded to take into account the parties’ 

abilities to provide support for the minor child’s 
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medical expenses and to enter an order modi- 

fying the support order. Lawrence v. Nantz, 115 
N.C. App. 478, 445 S.E.2d 87 (1994). 
Change in Circumstances Shown. — In 

hight of a prior instance of sexual abuse of 
children by one of mother’s boyfriends and the 
court’s express previous instruction that she 
not “bring dates to the same residence with the 
children,” mother’s admission that she allowed 

boyfriend to live in her home for several weeks 
and continued to see him, along with psycholo- 
gist’s testimony as to a deterioration in the 
children’s behavior corresponding with boy- 
friend’s involvement with their mother, in- 

volved a substantial change of circumstances. 
Best v. Best, 81 N.C. App. 337, 344 S.E.2d 363 
(1986), overruled on other grounds, Petersen v. 
Rowe, 337 N.C. 397, 445 S.E.2d 901 (1994). 

The court’s finding that father had improved, 
after finding him totally uninvolved at the time 
of the prior order, represented a changed cir- 
cumstance justifying some modification at least 
with respect to the father. Best v. Best, 81 N.C. 
App. 337, 344 S.E.2d 363 (1986), overruled on 
other grounds, Petersen v. Rowe, 337 N.C. 397, 

445 S.E.2d 901 (1994). 
The court’s findings as to child’s poor health 

and conduct when with defendant mother, and 

as to her improved state when with plaintiff 
father, supported by competent evidence as to 
the child’s conduct, habits, health, schedule, 

treatment, and response at different times, 

justified changing the joint custody arrange- 
ment that was in force, for these findings indi- 
cated changed circumstances that were affect- 
ing the welfare of the child. Teague v. Teague, 
84 N.C. App. 545, 353 S.E.2d 242 (1987). 

The trial court did not err in transferring 
custody of the minor child to defendant where 
the financial strain caused by plaintiff’s loss of 
her job and the birth of two additional children 
within two years out of wedlock clearly consti- 
tutes a substantial change of circumstances. 
White v. White, 90 N.C. App. 553, 369 $.E.2d 92 
(1988). 

The court’s effective determination of a “sub- 
stantial involuntary reduction” in father’s in- 
come was adequate to support its conclusion 
that there had been a change of circumstances 
sufficient to warrant modification of previous 
child support order; thus the court did not err 
in failing to make findings concerning the ac- 
tual past expenditures of the minor children 
prior to reaching its change of circumstances 
decision. McGee v. McGee, 118 N.C. App. 19, 
453 S.E.2d 531 (1995). 

In child custody action, findings supported 
trial court’s conclusion that there had been a 
substantial change of circumstances since the 
order where father had consistently attempted 
to thwart efforts by the defendant to maintain 
and develop a mother-child relationship with 
child, where father threatened to stop or disal- 
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low visitation by the mother with the child, and 
where mother’s home life and family situation 

changed and improved since the order. Hamil- 
ton v. Hamilton, 93 N.C. App. 639, 379 S.E.2d 
931989); 

Evidence about child’s psychological state 
supported judge’s finding of a_ substantial 
change of circumstances and the change of 
custody of the child from the mother to the 
father where doctor testified that the disap- 
pearance of child’s emotional equilibrium oc- 
curred during a period when the predominate 
parental influence upon him was mother and 
that a possible cause of the child’s problems 
was his mother’s hostility which centered 
around the child’s visitations with father, visi- 

tations which were often interfered with by 
mother. Correll v. Allen, 94 N.C. App. 464, 380 
S.E.2d 580 (1989). 

Court properly modified support order to re- 
flect changed circumstances where child’s 
needs and related expenses had greatly in- 
creased. Brooker v. Brooker, 133 N.C. App. 285, 
515 8.E.2d 234 (1999), 

Order modifying custody was affirmed where 
trial court found, inter alia, that the mother’s 

new fiancee was a convicted child abuser. Mc- 
Connell v. McConnell, 151 N.C. App. 622, 566 
S.E.2d 801, 2002 N.C. App. LEXIS 879 (2002). 

Modification of a child custody order was in 
the child’s best interest where the mother, 
although able to provide for the child, exposed 
the child to emotional harm and caused the 
deterioration of the child’s relationship with his 
father. Jordan v. Jordan, 162 N.C. App. 112, 592 
S.E.2d 1, 2004 N.C. App. LEXIS 18 (2004). 

Modification of a child custody order was in 
the child’s best interest where the trial court’s 
findings were adequately supported by the ev- 
idence. Both parties testified that the mother 
allowed the child to view electronic mail mes- 
sages that were sent by the father to the 
mother and the father also presented evidence 
that he had not been able to place telephone 
calls to the child as part of his visitation sched- 
ule. Jordan v. Jordan, 162 N.C. App. 112, 592 
S.E.2d 1, 2004 N.C. App. LEXIS 18 (2004). 

Modification of prior custody order was up- 
held where the mother’s remarriage exposed 
the children to alcohol abuse, violent behavior, 
illegal drugs, and risk of physical harm, thus 
supporting the trial court’s decision that there 
was a material and substantial change in cir- 
cumstances and that modification would be of 
material benefit and in the children’s best in- 
terest. Dreyer v. Smith, 163 N.C. App. 155, 592 
S.E.2d 594, 2004 N.C. App. LEXIS 298 (2004). 

Trial court’s order increasing the husband’s 
child support obligation was based on a mate- 
rial and substantial increase in both parties’ 
incomes, living costs, and an increase in the 

costs of the needs and extra-curricular activi- 
ties of the children. Meehan y. Lawrance, 166 
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N.C. App. 369, 602 S.E.2d 21, 2004 N.C. App. 

LEXIS 1731 (2004). 

Showing of Changed Circumstances 

Held Insufficient. — Where there was no 

finding of the plaintiff’s original child-oriented 

expenses and no finding that the needs of the 

children had increased other than the unsup- 

ported finding that the children were older and 

thus their needs had substantially increased, 

there was not a sufficient showing of a “change 

in circumstances” within the meaning of this 

section. Waller v. Waller, 20 N.C. App. 710, 202 

S.E.2d 791 (1974). 

In a case where the sole finding of fact 

regarding a change of circumstances was a 

general finding that the child was older and 

that inflation had occurred, this, standing 

alone, was inadequate to support an order of 

increased support payments. Holder v. Holder, 

87 N.C. App. 578, 361 S.E.2d 891 (1987). 

In a child custody order modifying the rights 

of defendant, the evidence was insufficient to 

show a substantial change in circumstances 

since the only change was defendant’s new job 

enabling him to keep child with him at work 

and plaintiff’s plans to marry, her increased 

income and that she no longer lived with her 

mother. Hinton v. Hinton, 87 N.C. App. 676, 362 

Saee2d237 (1987); 

Findings of fact found by the trial court held 

supported by the evidence and clearly and more 

than amply supported the court’s conclusion 

that defendant had failed to show a substantial 

change of circumstances that would warrant a 

modification of consent judgment providing for 

alimony and child support. Outlaw v. Outlaw, 

89 N.C. App. 538, 366 S.E.2d 247 (1988). 

In an action to modify child support provi- 

sions of a separation agreement which has not 

previously been incorporated into an order or 

judgment of the court, the court is called upon, 

for the first time, to make a determination that 

the reasonable needs of the children are pro- 

vided for in accordance with the abilities of 

those responsible for the children’s support. 

Holderness v. Holderness, 91 N.C. App. 118, 

3/0)s Hi2d 602 (L983): 
Where the trial court found that defendant 

voluntarily quit his job, willfully and intention- 

ally depressed his income, and failed to meet 

his burden of proof in showing a substantial 

change of circumstances, the court entered a 

judgment against defendant denying his mo- 

tion to reduce child support by reason of sub- 

stantial change of circumstances. Askew v. 

Askew, 119 N.C. App. 242, 458 S.E.2d 217 

(1995). 
As a substantial change in child’s circum- 

stances that was not present before the entry of 

the original child custody order was not shown, 

and the father’s relocation to Hawaii was not a 

substantial change in circumstances affecting 

the child’s welfare requiring that the joint cus- 
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tody order be amended allowing the father to 

move the child to Hawaii, trial court improperly 

modified the custody order, and the appellate 

court would vacate and remand the case to the 

trial court. Carlton v. Carlton, 145 N.C. App. 

252, 549 S.E.2d 916, 2001 N.C. App. LEXIS 645 

(2001), cert. denied, 536 U.S. 944, 122 S. Ct. 

2630, 153 L. Ed. 2d 811 (2002). 

Trial court did not abuse its discretion by 

finding that there had not been a change in 

circumstances affecting the welfare of a hus- 

band and wife’s child because the mother 

spanked the child, the child expressed a desire 

to live with the husband, and the child had 

lived with the husband for four months, and the 

court’s judgment denying the husband's motion 

for a change of custody was affirmed. Scott v. 

Scott, 157 N.C. App. 382, 579 S.E.2d 431, 2003 

N.C. App. LEXIS 742 (2003). 

Reduction of Custodial Parent’s Income 

on Return to School. — Trial court erred in 

concluding reduction in income of father, custo- 

dial parent, due to leaving employment to re- 

turn to school could not be considered on mo- 

tion to increase wife’s child support obligations. 

Fischell v. Rosenberg, 90 N.C. App. 254, 368 

SD eee MM istey: 

Plaintiff who quit her job to attend college 

could claim a voluntary reduction in income as 

a change of circumstance. Schroader _ v. 

Schroader, 120 N.C. App. 790, 463 S.E.2d 790 

(1995): 
Interim Child Support Order. — An in- 

terim child support order is temporary and is 

subject to retroactive modification; the requi- 

site showing of changed circumstances is not 

applicable until there is a final determination 

of child support based upon the merits of the 

case. Miller v. Miller, 153 N.C. App. 40, 568 

S.E.2d 914, 2002 N.C. App. LEXIS 1070 (2002). 

Showing of Substantial Change Not Nec- 

essary for Modification Where Prior Order 

Was Temporary. — Where trial court’s prior 

order regarding custody and visitation was not, 

by its own language, permanent, the father was 

not required to show a substantial change in 

circumstances before the trial court modified 

its prior order to grant the father unsupervised 

visits. Anderson v. Lackey, 163 N.C. App. 246, 

593 S.E.2d 87, 2004 N.C. App. LEXIS 381 

(2004). 

IV. VISITATION RIGHTS. 

Custody Encompasses Visitation Rights. 

— Visitation privileges are but a lesser degree 

of custody. Thus, the word “custody,” as used in 

this section, was intended to encompass visita- 

tion rights as well as general custody. Clark v. 

Clark, 294 N.C. 554, 243 S.E.2d 129 (1978). 

Jurisdiction of courts in custody and 

thus, visitation, cases is continuous. A de- 

cree determines only the present rights with 
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respect to such custody and is subject to judicial 
alteration or modification upon a change of 
circumstances affecting the welfare of the child. 
In re Jones, 62 N.C. App. 1038, 302 S.E.2d 259 
(1983). 
Visitation and child support rights are 

independent rights accruing primarily to the 
benefit of the minor child and one is not, and 

may not be made, contingent upon the other. 
Appert v. Appert, 80 N.C. App. 27, 341 S.E.2d 
342 (1986). 
Receipt of Support May Not Be Condi- 

tioned on Visitation. — A trial judge does not 
have authority to condition a minor child’s 
receipt of support paid by the noncustodial 
parent on compliance with court-ordered visi- 
tation allowed the noncustodial parent by or- 
dering that child support paid by defendant be 
placed in escrow if minor child fails or refuses 
to abide by the visitation privileges allowed 
defendant. Appert v. Appert, 80 N.C. App. 27, 
341 S.E.2d 342 (1986). 
An agreement by the parties that the 

court may change visitation privileges in a 
custody order without any showing of changed 
conditions does not relieve the court of its duty 
to determine whether changed circumstances 
affecting the welfare of the child justify a mod- 
iications \Clarkiv; Clark; 294 N.G@s 554, 2438 
S.E.2d 129 (1978). 

Trial court properly refused to consider 
issue of visitation rights on plaintiff’s mo- 
tion to set aside a child custody order, where 
such consideration would be a modification of 
the prior order’s grant of exclusive custody to 
defendant, since the court may modify custody 
or visitation only upon a showing of changed 
circumstances and on adequate motion in the 
cause, and plaintiff’s motion was inadequate 
for this purpose. Dishman v. Dishman, 37 N.C. 
App. 548, 246 S.E.2d 819 (1978). 
Pervasive Interference with Visitation 

Rights Warranted Change in Custody. — 
Where the trial court made findings detailing a 
mother’s pervasive interference with the fa- 
ther’s visitation rights, as well as violent ac- 
tions by the mother and her family at the father 
in the presence of the child, and these actions 
prevented the father from developing a rela- 
tionship with his daughter resulting in an ad- 
verse effect on the welfare of the minor child, a 

change of custody was warranted. Hicks v. 
Alford, 156 N.C. App. 384, 576 $.E.2d 410, 2008 
N.C. App. LEXIS 129 (2003). 
Modification of Grandparents’ Visita- 

tion Rights. — Before an order providing 
visitation for grandparents of a minor child 
may be modified, the party seeking modifica- 
tion must show changed circumstances and an 
abuse of discretion by the trial judge. In re 
Jones, 62 N.C. App. 103, 302 S.H.2d 259 (1983). 

Failure to State Findings on Issue of 
Visitation. — Where there is no finding by the 
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trial court that ordered visitations are in the 

children’s best interest, the case must be re- 

manded for proper findings and conclusions on 
the issue. Clark v. Clark, 294 N.C. 554, 243 

Se 2d 2 OV 97S) 
Best Interest of the Child Standard 

Proper as Visitation Order was Tempo- 
rary. — Because of the outstanding issues and 
the order’s specification that a further review 
hearing would be held in a period of time 
reasonably brief under the circumstances, the 

order was not a permanent order with respect 
to visitation; further, because the trial court 

correctly determined that the order was a tem- 
porary order with respect to visitation, it also 
properly applied a “best interests of the child” 
standard rather than requiring that the father 
demonstrate a change of circumstances. 

Lamond v. Mahoney, 159 N.C. App. 400, 583 
S.E.2d 656, 2003 N.C. App. LEXIS 1501 (2003). 

V. FINDINGS AND DISCRETION OF 
TRIAL COURT. 

When Capacity to Pay May Be Basis for 
Award. — Under G.S. 50-138.4 and this section, 
a party’s ability to pay child support is ordi- 
narily determined by the party’s actual income 
at time support award is made or modified. 
However, if there is a finding by the trial court 
that the party was acting in bad faith by 
deliberately depressing his or her income or 
otherwise disregarding the obligation to pay 
child support, then the party’s capacity to earn 
may be the basis for the award. Fischell v. 
Rosenberg, 90 N.C. App. 254, 368 S.E.2d 11 
(19885 

Trial Court Required to Make Specific 
Findings. — It is not sufficient that there may 
be evidence in the record sufficient to support 
findings that could have been made; the trial 

court is required to make specific findings of 
fact with respect to factors listed in the statute. 
Such findings are required in order for the 
appellate court to determine whether the trial 
court gave “due regard” to the factors listed. 
Greer v. Greer, 101 N.C. App. 351, 399 S.E.2d 
SIOKLOON). 
Modification of a custody decree must 

be supported by findings of fact based on 
competent evidence that there has been a 
substantial change of circumstances affecting 
the welfare of the child. Blackley v. Blackley, 
285 N.C. 358, 204 S.E.2d 678 (1974); Goodson v. 
Goodson, 32 N.C. App. 76, 231 S.E.2d 178 
(1977); Clark v. Clark, 294 N.C. 554, 243 $.E.2d 
129 (1978); Ebron v. Ebron, 40 N.C. App. 270, 
252 S.H.2d 235 (1979); Hassell v. Means, 42 
N.C. App. 524, 257 S.E.2d 123, cert. denied, 298 
N.C. 568, 261 S.E.2d 122 (1979); Best v. Best, 
81 N.C. App. 337, 344 $.E.2d 363 (1986), over- 
ruled on other grounds, Petersen v. Rowe, 337 
N.C. 397, 445 S.E.2d 901 (1994). 
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As Must an Increase in Child Support. — 

The court is not warranted in ordering an 

increase of child support in the absence of 

findings of fact supported by competent evi- 

dence to show a substantial change of condition 

affecting the welfare of the children. Ebron v. 

Ebron, 40 N.C. App. 270, 252 S.E.2d 235 (1979). 

To properly determine a child’s present 

reasonable needs, the trial court must hear 

evidence and make findings of specific fact on 

the actual past expenditures for the minor 

child, the present reasonable expenses of the 

minor child, and the parties’ relative abilities to 

pay. Norton v. Norton, 76 N.C. App. ZASped Oe 

S.E.2d 724 (1985). 
Findings as to Child’s Best Interests. — 

In making the best interest decision, the trial 

court is vested with broad discretion and can be 

reversed only upon a showing of abuse of dis- 

cretion. Ramirez-Barker v. Barker, 107 N.C. 

App. 71, 418 S.E.2d 675 (1992). 

In exercising its discretion in determining 

the best interest of the child in a relocation 

case, factors appropriately considered by the 

trial court include but are not limited to: the 

advantages of the relocation in terms of its 

capacity to improve the life of the child; the 

motives of the custodial parent in seeking the 

move; the likelihood that the custodial parent 

will comply with visitation orders when he or 

she is no longer subject to the jurisdiction of the 

courts of North Carolina; the integrity of the 

noncustodial parent in resisting the relocation; 

and the likelihood that a realistic visitation 

schedule can be arranged which will preserve 

and foster the parental relationship with the 

noncustodial parent. Ramirez-Barker _ v. 

Barker, 107 N.C. App. 71, 418 S.E.2d 675 

GLgo2): 
Findings as to Relative Abilities of Par- 

ties. — The court must make findings as to the 

relative abilities of the parties to provide sup- 

port before the court can order a change in the 

amount of support payments. Daniels v. 

Hatcher, 46 N.C. App. 481, 265 S.E.2d 429 

(1980). 
Findings as to Past Expenditures. — The 

court must make findings of specific facts as to 

actual past expenditures in order to determine 

the amount of support necessary to meet the 

reasonable needs of the child for health, educa- 

tion, and maintenance. Ebron v. Ebron, 40 NEG? 

App. 270, 252 S.E.2d 235 (1979); Daniels v. 

Hatcher, 46 N.C. App. 481, 265 S.E.2d 429 

(1980); Walker v. Tucker, 69 N.C. App. 607, 317 

S.E.2d 923 (1984). 
Finding That Father Is Fit. — That the 

father is a fit person to have sole or joint 

custody of the children, by itself, is no basis for 

modifying the order previously entered. Ratley 

v. Ratley, 99 N.C. App. 219, 392 S.E.2d 653 

G90) 
Evaluation of Parties’ Fitness. — The 
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trial court, in deciding cases involving the cus- 

tody of children, may be called upon to evaluate 

the emotional stability and fitness of the par- 

ties. In making such an evaluation, the court, 

sitting as the trier of fact, may exercise its own 

reason and common sense, and use the knowl- 

edge acquired by its observation and experience 

in everyday life. O’Briant v. O’Briant, 70 NG 

App. 360, 320 S.E.2d 277 (1984), rev'd on other 

erounds, 313 N.C. 432, 329 S.E.2d 370 (1985). 

Finding of Failure to Prove Change. — 

While the court must make findings of fact to 

support its order, it is not required to make 

findings in addition to a finding that the mov- 

ing party has failed to prove a change in cir- 

cumstances sufficient to warrant modification 

of the custody order. Daniels v. Hatcher, 46 N.C. 

App. 481, 265 S.E.2d 429 (1980). 

Conclusive Effect of Court’s Finding. — 

A court’s findings of fact in modifying a child 

custody order are conclusive on appeal if sup- 

ported by competent evidence. In re Bowen, 7 

N.C. App. 236, 172 S.E.2d 62 (1970); Daniels v. 

Hatcher, 46 N.C. App. 481, 265 S.H.2d 429 

(1980). 
The trial judge’s findings of fact in custody 

orders are binding on the appellate courts if 

supported by competent evidence. Blackley v. 

Blackley, 285 N.C. 358, 204 S.E.2d 678 (1974); 

Hassell v. Means, 42 N.C. App. 524, 257 S.E.2d 

123, cert. denied, 298 N.C. 568, 261 Sihi2drl22 

(O79), 
A finding by the district court that there has 

been no sufficient change of circumstances to 

justify modification of a custody order is conclu- 

sive and binding on the Court of Appeals if 

supported by competent evidence. Searl v. 

Searl, 34 N.C. App. 583, 239 S.E.2d 305 (1977). 

See also, In re Harrell, 11 N.C. App. 351, 181 

S Ey2delessGl9 TL): 
Wide Discretion Is Vested in the Trial 

Judge. — Custody cases often involve difficult 

decisions; however, it is necessary that the trial 

judge be given wide discretion in making his 

determination, for the trial judge has the op- 

portunity to see the parties in person and to 

hear the witnesses. Pruneau v. Sanders, 25 

N.C. App. 510, 214 S.H.2d 288, cert. denied, 287 

N.C. 664, 216 S.E.2d 911 (1975). 

The trial judge, having the opportunity to see 

and hear the parties and the witnesses, is 

vested with broad discretion in cases involving 

the custody of children. O’Briant v. O’Briant, 70 

N.C. App, 360, 320 S.E.2d 277 (1984), revd on 

other grounds, 313 N.C. 432, 329 S.H.2d 370 

(1985). 
And His Decision Will Not Be Upset Ab- 

sent Abuse. — In determining child custody 

wide discretion is necessarily vested in the trial 

judge who has the opportunity to see the par- 

ties and hear the witnesses, and his decision 

ought not to be upset on appeal absent a clear 

showing of abuse of discretion. In re Mason, 13 

182 



§50-13.7 

N-Ge“App: 83849 1859S. Ei2d 433 (1971);. cert. 
denied, 280 N.C. 495, 186 S.E.2d 513 (1972). 

In determining matters of child custody, the 
trial court is vested with wide discretion, and 

his decision should not be upset absent a clear 
showing of an abuse of discretion. Hensley v. 
Hensley, 21 N.C. App. 306, 204 S.E.2d 228 
(1974). 
What represents the welfare of the child is 

frequently a difficult determination and the 
trial court is in the best position to observe the 
parties and evaluate the evidence. Therefore, 
the judgment of the trial court will not be 
disturbed on appeal if the evidence supports 
the findings of fact and those findings form a 
valid basis for the conclusions of law and order. 
Wehlau v. Witek, 75 N.C. App. 596, 331 S.E.2d 
223 (1985). 

If Evidence Supports Findings of Fact 
and Conclusions of Law. — Because the trial 
court has the opportunity to observe all the 
parties and evaluate evidence which sometimes 
appears differently in cold print, if the evidence 
supports the findings of fact by the trial court 
and those findings of fact form a valid basis for 
the conclusions of law, the judgment entered 
will not be disturbed on appeal. Paschall v. 
Bachan. App. 120, 203 8.h.2d 337 
(197A). 
Even If There Is Evidence to the Con- 

trary. — The scope of appellate review of a trial 
court’s judgment awarding custody of children 
is well settled: The court’s findings of fact are 
conclusive if supported by any competent evi- 
dence, and judgment supported by such find- 
ings will be affirmed, even though there is 
evidence to the contrary, or even though some 
incompetent evidence may have been admitted. 
In re Williamson, 32 N.C. App. 616, 233 S.E.2d 
677 (1977); O’Briant v. O’Briant, 70 N.C. App. 
360, 320 S.E.2d 277 (1984), rev'd on other 

grounds, 31S NiGa 432, 329 S.E.2d 370 (1985). 
The court’s findings in modifying a custody 

decree are conclusive if supported by competent 
evidence, even if there is evidence contra or 

incompetent evidence in the record. Best v. 
Best, 81 N.C. App. 337, 344 S.E.2d 363 (1986), 
overruled on other grounds, Petersen v. Rowe, 

Soman; Get 7397596445 0'°S.E.2d 901) (1994): 
Vuncannon v. Vuncannon, 82 N.C. App. 255, 
346 S.E.2d 274 (1986). 
But the trial court may not sua sponte 

enter an order modifying a previously en- 
tered custody decree. Kennedy v. Kennedy, 
TOMINIGS App695, 421°5.H:2d 795 (1992): 
Good Faith Finding Required. — Deter- 

mination of the trial court that it was not 
necessary to make a finding of bad faith in 
reduction of income where the party seeking 
support modification was the custodial parent 
was not supported by current case law, nor was 
the trial court correct in concluding that when a 
custodial parent sought a change of child sup- 
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port based upon a reduction in income, that 

custodial parent had to request the court to 
make a finding of fact as to his or her good faith. 
Fischell v. Rosenberg, 90 N.C. App. 254, 368 
S.E.2d 11 (1988). 
Must Be Sufficient Evidence of Pro- 

scribed Intent. — A trial court’s conclusion 
underlying imposition of the earnings capacity 
rule must be based upon evidence that the 
actions which reduced the party’s income were 
not taken in good faith. There must be suffi- 
cient evidence of the proscribed intent. Fischell 
v. Rosenberg, 90 N.C. App. 254, 368 S.E.2d 11 
(1988). 
Error to Reduce Arrearage Absent Find- 

ings or Evidence. — Without the requisite, 
specific findings or evidence in the record on the 
child’s needs and expenses, or on the relative 
abilities of the parties to provide support, the 
trial court erred in reducing the child support 
arrearage. Brower v. Brower, 75 N.C. App. 425, 
331 $.E.2d 170 (1985). 
Modification Improper Without Suffi- 

cient Findings of Fact. — Without a finding 
of a substantial change of circumstances, a 

modification based solely on the ground that 
the defendant mother was over-protective was 
improper. Benedict v. Coe, 117 N.C. App. 369, 
451 5.E.2d 320'(1994). 

Court’s Discretion To Permit Reloca- 
tion. — Although most relocations will present 
both advantages and disadvantages for the 
child, when the disadvantages are outweighed 
by the advantages, as determined and weighed 
by the trial court, the trial court is well within 
its discretion to permit the relocation. Ramirez- 
Barker v. Barker, 107 N.C. App. 71, 418 S.E.2d 
oyfsy Ue vas 
Findings Held Insufficient. — In an action 

seeking an increase in child support over the 
amount set forth in separation agreement, the 
order which contained no specific findings with 
respect to the actual past or present expenses 
incurred for the support of the children was 
insufficient to support the court’s conclusion 
that the reasonable needs of the children 
amounted to $2,800.00 per month. Holderness 
v. Holderness, 91 N.C. App. 118, 370 S.E.2d 602 
(1988). 
Where the factors listed by the trial court as 

dispositive on the substantial change of circum- 
stance requirement were oriented toward pa- 
rental fitness, not adverse alterations of the 
children’s welfare, and were bare observations 

of plaintiff’s or defendant’s actions, not exam- 
ples of how those actions adversely impacted 
the children, the findings, without more, did 

not meet the standard required to show circum- 
stances must be so changed that the welfare of 
the child would be adversely affected unless the 
custody provision was modified. Garrett v. Gar- 
rett, 121 N.C. App. 192, 464 5.E.2d 716 (1995). 
Award of additional retroactive child support 
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for private schooling was denied where the trial 

court’s limited findings failed to set forth the 

existence of a “sudden emergency” so unusual 

or extraordinary as to require plaintiff to ex- 

pend sums in excess of defendant’s existing 

support obligation, and the court’s order con- 

tained no findings reflective of defendant’s abil- 

ity to pay during the period the emergency 

expenses were allegedly incurred. Biggs v. 

Greer, 136 N.C. App. 294, 524 S.E.2d 577, 2000 

N.C. App. LEXIS 13 (2000). 

While the record indicated that there may 

have been evidence to support the visitation 

decree, the trial court’s sparse findings of fact 

did not support it; the findings, standing alone, 

were not sufficient to support the extension of 

physical, telephonic, and electronic visitation. 

Lamond v. Mahoney, 159 N.C. App. 400, 583 

S.E.2d 656, 2003 N.C. App. LEXIS 1501 (2003). 

VI. JURISDICTION. 

Editor’s Note. — The cases cited below were 

decided prior to enactment of the Uniform Child 

Custody Jurisdiction Act, former G.S. 50A-1 et 

seg., and prior to enactment of the Uniform 

Child-Custody Jurisdiction and Enforcement 

Act, G.S. 50A-101 et seq. 
First Court to Acquire Jurisdiction Re- 

tains Jurisdiction. — Except as provided in 

G.S. 50-13.5(f), the ordinary rule of civil proce- 

dure applies to this section, namely, that the 

first court to acquire jurisdiction of a cause 

retains jurisdiction, to the exclusion of other 

courts. Thus, if a judgment involving the cus- 

tody and the support of a minor child has been 

entered in this State, the judge trying a subse- 

quent action for absolute divorce may not inter- 

fere with the earlier judgment. Only the court 

of this State which entered the earlier judg- 

ment for custody and support of the minor child 

may modify or vacate it, upon a motion in the 

cause and a showing of a change of circum- 

stances. Tate v. Tate, 9 N.C. App. 681, 177 

Sie 20455: (1970): 
Section 50-13.5(f) contemplates only the in- 

stitution of an action for custody and support. It 

does not affect the situation where custody and 

support have already been determined and one 
of the parties seeks a modification of the order 
establishing custody and support. In such a 

case, the court first obtaining jurisdiction re- 

tains jurisdiction to the exclusion of all other 

courts and is the only proper court to bring an 

action for the modification of an order estab- 
lishing custody and support. Tate v. Tate, 9 N.C. 

App. 681, 177 S.E.2d 455 (1970). 
Filing of a motion in a cause in which 

the court has not acquired jurisdiction 
does not serve to confer jurisdiction under this 
section. Hopkins v. Hopkins, 8 N.C. App. 162, 
174 S.E.2d 103 (1970). 
What Plaintiff Must Show to Obtain 
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Modification of Another State’s Order. — 

In order to invoke the aid of subsection (b) of 

this section, governing the entry of a new order 

for child custody or support modifying or super- 

seding an order entered by a court of another 

state, a plaintiff must show (1) jurisdiction and 

(2) changed circumstances. Hopkins v. Hop- 

kins, 8 N.C. App. 162, 174 S.E.2d 103 (1970). 

For cases as to full faith and credit ac- 

corded to out-of-state decrees, decided prior 

to enactment of the Uniform Child Custody 

Jurisdiction Act, G.S. 50A-1 et seq., see Thomas 

v. Thomas, 248 N.C. 269, 103 S.E.2d 371 (1958); 

In re Marlowe, 268 N.C. 197, 150 S.E.2d 204 

(1966); Rothman v. Rothman, 6 N.C. App. 401, 

170 S.E.2d 140 (1969); In re Kluttz, 7 N.C. App. 

88S" 125s. 209551970). 

Presence of Child. — For cases as to the 

effect of the presence of the child in this State 

on the jurisdiction of the courts of this State, 

decided prior to enactment of the Uniform 

Child Custody Jurisdiction Act, G.S. 50A-1 et 

seq., see Rothman v. Rothman, 6 N.C. App. 401, 

170 S.E.2d 140 (1969); Spence v. Durham, 283 

N.C. 671, 198 S.E.2d 537 (1973), cert. denied, 

A15 US. 918, 94 S.Ct. 1417, 39.0. Mdy 20 a7. 

(1974); Stanback v. Stanback, 287 N.C. 448, 215 

S F.2d 30 (1975); Pruneau v. Sanders, 25 N.C. 

App. 510, 214 8.E.2d 288, cert. denied, 287 N.C. 

664, 216-9. Hi.20 S193) 

VII. PROCEDURE. 

This section provides the procedural 

mechanism permitting modification. 

Goodhouse v. DeFravio, 57 N.C. App. 124, 290 

SO Ee2di75l1982) 

Reduction of Support Without Notice 

and Hearing Unconstitutional. — In an 

action seeking enforcement of the provisions of 

a separation agreement relating to child sup- 

port, reduction of the child support payments 

without a proper proceeding and notice and 

opportunity to be heard deprived plaintiff of her 

constitutional rights under the due process 

provisions of the State and federal constitu- 

tions. Mann v. Mann, 57 N.C. App. 587, 291 

S.E.2d 794 (1982). 
Valid Custody Order May Not Be Collat- 

erally Modified. — A valid order awarding 

custody of the child of the marriage is conclu- 

sive upon the parties and may not be modified 

collaterally by a petition praying that the 

child’s custody be awarded to petitioner during 

a certain period. Robbins v. Robbins, 266 N.C. 

635, 146 S.E.2d 671 (1966). 

A child support order may be modified 

or vacated only after an equitable distri- 

bution. Dorton v. Dorton, 77 N.C. App. 667, 

336 S.E.2d 415 (1985). 
Modification of child support would be 

vacated and remanded where it was part 

of an equitable distribution judgment and 
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thus appeared to have been decided and en- 
tered at the same time as the equitable distri- 
bution, rather than after the equitable distri- 
bution as required by subsection (f) of G.S. 
50-20. Dorton v. Dorton, 77 N.C. App. 667, 336 
5.H.2d 415 (1985). 
Proceeding Where’ Divorce Was 

Awarded Outside State. — When the parents 
were divorced outside this State, either parent 
may have the question of custody as between 
them determined in a special proceeding. In re 
Sauls, 270 N.C. 180, 154 S.E.2d 327 (1967). See 
also, § 50A-1 et seq. 
Standing of County in Modification Ac- 

tion. — Where plaintiff mother, who received 
public assistance under the Aid to Families 
with Dependent Children Program, assigned to 
county her right to receive any support on 
behalf of her children, the county, by virtue of 
the assignment pursuant to G.S. 110-137, had 
an interest in the order for the support of 
plaintiff’s children. Therefore, under subsec- 
tion (a) of this section, the county had standing 
to make a motion in an action between plaintiff 
mother and defendant father to modify a child 
support order to require that the support be 
paid to the county. Cox v. Cox, 44 N.C. App. 339, 
260 S.E.2d 812 (1979). 
Premature Request for Modification. — 

Plaintiff’s request that trial court alter provi- 
sions in incorporated separation agreement for 
modification of child support payments and 
payments for wife’s separate maintenance after 
July, 1990, was properly denied as premature 
where the date in question had not yet oc- 
curred. Theokas v. Theokas, 97 N.C. App. 626, 
389 S.E.2d 278 (1990). 
Proper procedure to follow when a sup- 

ported child reaches majority is to apply to 
the trial court for relief under this section. 
Tilley v. Tilley, 30 N.C. App. 581, 227 S.E.2d 640 

(1976). 
A husband had no authority to unilaterally 

attempt his own modification of child support 
payments upon one of his children reaching the 
age of 18, and being no longer a “minor” under 
G.S. 48A-2, even though the support order 
directed the husband to pay support for “his 
two minor children. . . .” The proper proce- 
dure for the husband to follow would have been 
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to apply to the trial court for relief pursuant to 
this section. Brower v. Brower, 75 N.C. App. 
AZD; colo brad 1 (0) CbgoD). 
Procedure and Contents of Order for 

Retrospective Increase. — An order for ret- 
rospective increase of an existing child support 
order must set out a conclusion of law that 
there was a substantial and material change in 
circumstances affecting the welfare of the child 
occasioned by a sudden emergency so as to 
warrant such an increase. The court’s conclu- 
sion of law must be sustained by specific factual 
findings based upon competent evidence, re- 
flecting the actual amount disbursed by a party 
within three years or less of the date of filing of 
the current motion, towards reasonably neces- 
sary expenditures made on behalf of the child. 
The findings also must reflect the ability to pay 
of the parent subject to the motion during the 
period for which increased support is sought. 
Biggs v. Greer, 186 N.C. App. 294, 524 S.E.2d 
577, 2000 N.C. App. LEXIS 138 (2000). 
Arbitration. — While, in the absence of 

court proceedings, parties may settle their dis- 
putes by arbitration, once the issues are 
brought into court, the court may not delegate 
its duty to resolve those issues to arbitration. 
Crutchley v. Crutchley, 306 N.C. 518, 293 
§.H.2d 793 (1982). 
Where the only issue before the trial 

court was the custody of plaintiff’s and 
defendant’s son and there was no motion to 
modify the child support, the trial court was 
without authority to issue an order modifying 
an earlier consent order setting child support. 
Royall v. Sawyer, 120 N.C. App. 880, 463 S.E.2d 
578 (1995). 
Attorney’s Fees. — In an action by a mother 

to modify a father’s child support pursuant to 
G.S. 50-13.7(a), the trial court properly granted 
attorney’s fees to the mother pursuant to GS. 
50-13.6, because the trial court specifically 
found as a fact that the mother was a party 
acting in good faith to obtain reasonable sup- 
port for her daughter, that the mother lacked 
sufficient means to pay her attorney fees, and 
that the father refused to provide support 
which was reasonable under the circumstances. 
Mason v. Erwin, 157 N.C. App. 284, 579 $.E.2d 
120, 2003 N.C. App. LEXIS 641 (2003). 

§ 50-13.8. Custody of persons incapable of self-support 
upon reaching majority. 

For the purposes of custody, the rights of a person who is mentally or 
physically incapable of self-support upon reaching his majority shall be the 
same as a minor child for so long as he remains mentally or physically 
incapable of self-support. (1967, c. 1153, s. 2; 1971, c. 218, s. 3; 1973, c. 476, s. 
Paar lI Oe. 1838) s.°29; 1989;1c. 210.) 
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Legal Periodicals. — For survey of 1972 
caselaw on child support and pre-Chapter 48A 

consent judgments, see 51 N.C.L. Rev. 1091 

(iO 73): 

CASE NOTES 

Termination of Obligation to Support. — Since 

the enactment of Chapter 48A in 1971, the 

decisions of the court and the Supreme Court 

have concluded that the father’s legal obliga- 

tion to support his child ceases when the child 

reaches the age of 18, provided that it is not 

shown that the child is insolvent, unmarried, 

and physically or mentally incapable of earning 

a livelihood. Nolan v. Nolan, 20 N.C. App. 550, 

202 S.E.2d 344, cert. denied, 285 N.C. 234, 204 

S.E.2d 24 (1974). 

In the absence of an enforceable contract 

otherwise obligating a parent, North Carolina 

courts have no authority to order child support 
for a child who has attained the age of majority, 

unless the child has not completed secondary 

schooling, or, pursuant to this section, the child 
is mentally or physically incapable of self-sup- 

port. Bridges v. Bridges, 85 N.C. App. 524, 355 

S.Ei2d 230 .(1987), 

Continuance of Obligation. — Ordinarily 
the law presumes that when a child reaches the 
age of 21 years (now 18 years) he will be 
capable of maintaining himself, and in such 
case the obligation of the father to provide 
support terminates. But where this presump- 
tion is rebutted by the fact of mental or physical 
incapacity, it no longer obtains, and the obliga- 
tion of the father continues. Speck v. Speck, 5 

N.C. App. 296, 168 S.E.2d 672 (1969). 

Father Held Not Obligated to Support 
Mentally Retarded Son Beyond Twentieth 
Birthday. — Where petitioner mother moved 
the court to require respondent father to con- 

tinue to pay child support for their mentally 
retarded son beyond his twentieth birthday and 

court ordered respondent to pay $600.00 per 

month continuing ongoing child support with- 
out regard to the child’s chronological age in 
light of the plain and definite meaning of the 
section, the trial court erred and respondent 

was not obligated to support his son beyond his 

twentieth birthday. Yates v. Dowless, 93 N.C. 
App. 787, 379 S.E.2d 79, aff'd, 325 N.C. 703, 

386 S.E.2d 200 (1989). 

Defendant’s Obligation Abrogated by 
Amendment of Section. — Where defen- 
dant’s obligation, set out in a consent judgment, 
to continue supporting his disabled child be- 
yond her minority had been abrogated by the 
1979 amendment of this section, which elimi- 

nated the requirement compelling parents to 
continue supporting their disabled children be- 
yond their minority, and he had not contracted 
to continue the payments apart from that obli- 
gation, an order requiring defendant to con- 
tinue supporting the child had no legal basis. 
Jackson v. Jackson, 102 N.C. App. 574, 402 

S.E.2d 869 (19971): 
Failure of Action for Support for College 

Education to State Claim for Relief. — A 
daughter, over 18 years of age, who graduated 
from high school and who brought an action 
against her father to obtain support for her 
college education, failed to state a claim for 
relief, since North Carolina courts do not have 

authority to order child support for children 
who have reached their majority. Appelbe v. 
Appelbe, 75 N.C. App. 197, 330 S.E.2d 57, cert. 
denied, 314 N.C. 662, 336 S.E.2d 399 (1985). 

Cited in Crouch v. Crouch, 14 N.C. App. 49, 

187.5, Hi 2on345. 1972). 

§ 50-13.9. (Effective until July 1, 2007) Procedure to insure 

payment of child support. 

(a) Upon its own motion or upon motion of either party, the court may order 

at any time that support payments be made to the State Child Support 

Collection and Disbursement Unit for remittance to the party entitled to 

receive the payments. For child support orders initially entered on or after 

January 1, 1994, the immediate income withholding provisions of G.S. 110- 

136.5(c1) apply. 
(b) After entry of an order by the court under subsection (a) of this section, 

the State Child Support Collection and Disbursement Unit shall transmit child 

support payments that are made to it to the custodial parent or other party 

entitled to receive them, unless a court order requires otherwise. 
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(b1) In a IV-D case: 
(1) The designated child support enforcement agency shall have the sole 

responsibility and authority for monitoring the obligor’s compliance 
with all child support orders in the case and for initiating any 
enforcement procedures that it considers appropriate. 

(2) The clerk of court shall maintain all official records in the case. 
(3) The designated child support enforcement agency shall maintain any 

other records needed to monitor the obligor’s compliance with or to 
enforce the child support orders in the case, including records showing 
the amount of each payment of child support received from or on 
behalf of the obligor, along with the dates on which each payment was 
received. In any action establishing, enforcing, or modifying a child 
support order, the payment records maintained by the designated 
child support agency shall be admissible evidence, and the court shall 
permit the designated representative to authenticate those records. 

(b2) In a non-IV-D case: 
(1) The clerk of court shall have the responsibility and authority for 

monitoring the obligor’s compliance with all child support orders in 
the case and for initiating any enforcement procedures that it consid- 
ers appropriate. The State Child Support Collection and Disburse- 
ment Unit shall notify the clerk of court of all payments made in 
non-IV-D cases so that the clerk of court can initiate enforcement 
proceedings as provided in subsection (d) of this section. 

(2) The clerk of court shall maintain all official records in the case. 
(3) The clerk of court shall maintain any other records needed to monitor 

the obligor’s compliance with or to enforce the child support orders in 
the case, including records showing the amount of each payment of 
child support received from or on behalf of the obligor, along with the 
dates on which each payment was received. 

(c) In a non-IV-D case, the parties affected by the order shall inform the 
clerk of court of any change of address or of other condition that may affect the 
administration of the order. In a IV-D case, the parties affected by the order 
shall inform the designated child support enforcement agency of any change of 
address or other condition that may affect the administration of the order. The 
court may provide in the order that a party failing to inform the court or, as 
appropriate, the designated child support enforcement agency, of a change of 
address within a reasonable period of time may be held in civil contempt. 

(d) In a non-IV-D case, when the clerk of superior court is notified by the 
State Child Support Collection and Disbursement Unit that an obligor has 
failed to make a required payment of child support and is in arrears, the clerk 
of superior court shall mail by regular mail to the last known address of the 
obligor a notice of delinquency. The notice shall set out the amount of child 
support currently due and shall demand immediate payment of that amount. 
The notice shall also state that failure to make immediate payment will result 
in the issuance by the court of an enforcement order requiring the obligor to 
appear before a district court judge and show cause why the support obligation 
should not be enforced by income withholding, contempt of court, revocation of 
licensing privileges, or other appropriate means. Failure to receive the 
delinquency notice is not a defense in any subsequent proceeding. Sending the 
notice of delinquency is in the discretion of the clerk if the clerk has, during the 
previous 12 months, sent a notice or notices of delinquency to the obligor for 
nonpayment, or if income withholding has been implemented against the 
obligor or the obligor has been previously found in contempt for nonpayment 
under the same child support order. 

187 



$50-13.9 CH. 50. DIVORCE AND ALIMONY §50-13.9 

G.S. 50-13.9 set out twice. See notes. 

If the arrearage is not paid in full within 21 days after the mailing of the 

delinquency notice, or without waiting the 21 days if the clerk has elected not 

to mail a delinquency notice for any of the reasons provided in this subsection, 

the clerk shall cause an enforcement order to be issued and shall issue a notice 

of hearing before a district court judge. The enforcement order shall order the 

obligor to appear and show cause why the obligor should not be subjected to 

income withholding or adjudged in contempt of court, or both, and shall order 

the obligor to bring to the hearing records and information relating to the 

obligor’s employment, the obligor’s licensing privileges, and the amount and 

sources of the obligor’s disposable income. The enforcement order shall state: 

(1) That the obligor is under a court order to provide child support, the 

name of each child for whose benefit support is due, and information 

sufficient to identify the order; 

(2) That the obligor is delinquent and the amount of overdue support; 

(2a) That the court may order the revocation of some or all of the obligor’s 

licensing privileges if the obligor is delinquent in an amount equal to 

the support due for one month; 

(3) That the court may order income withholding if the obligor is delin- 

quent in an amount equal to the support due for one month; 

(4) That income withholding, if implemented, will apply to the obligor’s 

current payors and all subsequent payors and will be continued until 

terminated pursuant to G.S. 110-136.10; 

(5) That failure to bring to the hearing records and information relating to 

his employment and the amount and sources of his disposable income 

will be grounds for contempt; 

(6) That if income withholding is not an available or appropriate remedy, 

the court may determine whether the obligor is in contempt or 

whether any other enforcement remedy is appropriate. 

The enforcement order may be signed by the clerk or a district court judge, and 

shall be served on the obligor pursuant to G.S. 1A-1, Rule 4, Rules of Civil 

Procedure. The clerk shall also notify the party to whom support is owed of the 

pending hearing. The clerk may withdraw the order to the supporting party 

upon receipt of the delinquent payment. On motion of the person to whom 

support is owed, with the approval of the district court judge, if the district 

court judge finds it is in the best interest of the child, no enforcement order 

shall be issued. 
When the matter comes before the court, the court shall proceed as in the 

case of a motion for income withholding under G.S. 110-136.5. If income 

withholding is not an available or adequate remedy, the court may proceed 

with contempt, imposition of a lien, or other available, appropriate enforce- 

ment remedies. 
This subsection shall apply only to non-IV-D cases, except that the clerk 

shall issue an enforcement order in a IV-D case when requested to do so by an 

IV-D obligee. 
(e) The clerk of court shall maintain and make available to the district court 

judge a list of attorneys who are willing to undertake representation, pursuant 

to this section, of persons to whom child support is owed. No attorney shall be 

placed on such list without his permission. 
(f) At least seven days prior to an enforcement hearing as set forth in 

subsection (d), the clerk must notify the district court judge of all cases to be 

heard for enforcement at the next term, and the judge shall appoint an 

attorney from the list described in subsection (e) to represent each party to 

whom support payments are owed if the judge deems it to be in the best 

interest of the child for whom support is being paid, unless: 
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(1) The attorney of record for the party to whom support payments are 
owed has notified the clerk of court that he will appear for said party; 
or 

(2) The party to whom support payments are owed requests the judge not 
to appoint an attorney; or 

(3) An attorney for the enforcement of child support obhgations pursuant 
to Title IV, Part D, of the Social Security Act as amended is available. 

The judge may order payment of reasonable attorney’s fees as provided in 
G.S. 50-13.6. 

(g) Nothing in this section shall preclude the independent initiation by a 
party of proceedings for civil contempt or for income withholding. (1983, c. 677, 
s. 1; 1985 (Reg. Sess., 1986), c. 949, ss. 3-6; 1989, c. 479; 1993, c. 517, s. 6; c. 553, 
Seon | 1995, c. 444 s. 1;.¢.538, s. 1.2; 1997-443, s. 11A.118(a); 1999-293, ss. 
11-14; 2001-237, s. 7.) 

Section Set Out Twice. — The section 
above if effective until July 1, 2007. For the 
section as amended July 1, 2007, see the follow- 
ing section, also numbered § 50-13.9. 

Cross References. — As to liens on real and 
personal property of persons owing past due 
child support, see G.S. 44-86. As to discharge of 
liens on property of persons owing past due 
child support, see G.S. 44-87. As to legislation 
deleting the June 30, 1998 expiration date for 

all enactments and amendments by Session 
Laws 1997-433, see the editor’s note under G.S. 

44-86. 
Editor’s Note. — This section is set out in 

the form above at the direction of the Revisor of 

Statutes. 
Legal Periodicals. — For note, “Legislating 

Responsibility: North Carolina’s New Child 
Support Enforcement Acts,” see 65 N.C.L. Rev. 

1354 (1987). 

CASE NOTES 

Applied in Brower v. Brower, 75 N.C. App. 
A533 Wet 2del70 (1985): 

Cited in Appert v. Appert, 80 N.C. App. 27, 
341 S.E.2d 342 (1986). 

OPINIONS OF ATTORNEY GENERAL 

Child Support Enforcement Proceed- 
ings. — The medical child support enforcement 
provisions of House Bill 1563, 1993 (Reg. Sess. 
1994) N.C. Session Laws Ch. 644, are inappli- 
cable to the North Carolina Teachers’ and State 
Employees’ Comprehensive Major Medical Plan 
and the governmental entities whose employ- 
ees and retirees, along with their dependents, 
are eligible for coverage under the Plan or its 
HMO option. Medical child support orders 

nonetheless may be enforced directly against 
State employees and retirees who fail to enroll, 
or maintain coverage for, their eligible depen- 
dent children under the State Health Plan in 
accordance with the provisions of G.S. 50- 
13.4(f), this section and 50-13.11. See opinion of 
Attorney General to Patricia Crawford, Associ- 
ate General Counsel, University of North Caro- 
lina at Chapel Hill, — N.C.A.G. — (August 10, 

1995): 

§ 50-13.9. (Effective July 1, 2007) Procedure to insure pay- 
ment of child support. 

(a) Upon its own motion or upon motion of either party, the court may order 

at any time that support payments be made to the State Child Support 

Collection and Disbursement Unit for remittance to the party entitled to 

receive the payments. For child support orders initially entered on or after 

January 1, 1994, the immediate income withholding provisions of G.S. 110- 

136.5(cl1) apply. 
(b) After entry of an order by the court under subsection (a) of this section, 

the State Child Support Collection and Disbursement Unit shall transmit child 
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G.S. 50-13.9 set out twice. See notes. 
Se ae a a ee a 

support payments that are made to it to the custodial parent or other party 

entitled to receive them, unless a court order requires otherwise. 

(b1) Ina IV-D case: 
(1) The designated child support enforcement agency shall have the sole 

responsibility and authority for monitoring the obligor’s compliance 

with all child support orders in the case and for initiating any 

enforcement procedures that it considers appropriate. 

(2) The clerk of court shall maintain all official records in the case. 

(3) The designated child support enforcement agency shall maintain any 

other records needed to monitor the obligor’s compliance with or to 

enforce the child support orders in the case, including records showing 

the amount of each payment of child support received from or on 

behalf of the obligor, along with the dates on which each payment was 

received. In any action establishing, enforcing, or modifying a child 

support order, the payment records maintained by the designated 

child support agency shall be admissible evidence, and the court shall 

permit the designated representative to authenticate those records. 

(b2) In a non-IV-D case: 
(1) Repealed by Session Laws 2005, ch. 389, s. 1. 

(2) The clerk of court shall maintain all official records and all case data 

concerning child support matters previously enforced by the clerk of 

court. 
(3) Repealed by Session Laws 2005, ch. 389, s. 1. 

(c) In a IV-D case, the parties affected by the order shall inform the 

designated child support enforcement agency of any change of address or other 

condition that may affect the administration of the order. The court may 

provide in the order that a party failing to inform the court or, as appropriate, 

the designated child support enforcement agency, of a change of address within 

a reasonable period of time may be held in civil contempt. 

(d) Upon affidavit of an obligee, the clerk or a district court judge may order 

the obligor to appear and show cause why the obligor should not be subjected 

to income withholding or adjudged in contempt of court, or both. The order 

shall require the obligor to appear and show cause why the obligor should not 

be subjected to income withholding or adjudged in contempt of court, or both, 

and shall order the obligor to bring to the hearing records and information 

relating to the obligor’s employment, the obligor’s licensing privileges, and the 

amount and sources of the obligor’s disposable income. The order shall state: 

(1) That the obligor is under a court order to provide child support, the 

name of each child for whose benefit support is due, and information 
sufficient to identify the order; 

(2) That the obligor is delinquent and the amount of overdue support; 

(2a) That the court may order the revocation of some or all of the obligor’s 
licensing privileges if the obligor is delinquent in an amount equal to 
the support due for one month; 

(3) That the court may order income withholding if the obligor is delin- 
quent in an amount equal to the support due for one month; 

(4) That income withholding, if implemented, will apply to the obligor’s 
current payors and all subsequent payors and will be continued until 
terminated pursuant to G.S. 110-136.10; 

(5) That failure to bring to the hearing records and information relating to 
his employment and the amount and sources of his disposable income 
will be grounds for contempt; 

(6) That if income withholding is not an available or appropriate remedy, 
the court may determine whether the obligor is in contempt or 
whether any other enforcement remedy is appropriate. 
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G.S. 50-13.9 set out twice. See notes. 

The order may be signed by the clerk or a district court judge, and shall be 
served on the obligor pursuant to G.S. 1A-1, Rule 4, Rules of Civil Procedure. 
On motion of the person to whom support is owed in a non-IV-D case, with the 
approval of the district court judge, if the district court judge finds it is in the 
best interest of the child, no order shall be issued. 

(e) Repealed by Session Laws 2005, ch. 389, s. 1. 
(f) Repealed by Session Laws 2005, ch. 389, s. 1. 
(g) Nothing in this section shall preclude the independent initiation by a 

party of proceedings for civil contempt or for income withholding. (1983, c. 677, 
s. 1; 1985 (Reg. Sess., 1986), c. 949, ss. 3-6; 1989, c. 479; 1993, c. 517, s. 6; c. 553, 
$1/67.13/1995, c. 444, 's. 1; c. 538, s. 1.2; 1997-443, s. 11A.118(a); 1999-293, ss. 
11-14; 2001-237, s. 7; 2005-389, s. 1.) 

Section Set Out Twice. — The section 
above if effective July 1, 2007. For the section 
as in effect until July 1, 2007, see the preceding 
section, also numbered § 50-13.9. 

Effect of Amendments. — Session Laws 
2005-389, s. 1, effective July 1, 2007, rewrote 

subsection (b2); deleted the former first sen- 

tence of subsection (c), which read: “In a non- 

IV-D case, the parties affected by the order 
shall inform the clerk of court of any change of 
address or of other condition that may affect 

the administration of the order.”; rewrote sub- 
section (d); deleted former subsection (e), which 
read: “The clerk of court shall maintain and 
make available to the district court judge a list 
of attorneys who are willing to undertake rep- 
resentation, pursuant to this section, of persons 
to whom child support is owed. No attorney 
shall be placed on such list without his permis- 
sion”; and deleted former subsection (f), which 
related to exceptions to requirements for noti- 
fication of judge in all enforcement hearings. 

§ 50-13.10. Past due child support vested; not subject to 
retroactive modification; entitled to full faith 
and credit. 

(a) Each past due child support payment is vested when it accrues and may 

not thereafter be vacated, reduced, or otherwise modified in any way for any 

reason, in this State or any other state, except that a child support obligation 

may be modified as otherwise provided by law, and a vested past due payment 

is to that extent subject to divestment, if, but only if, a written motion is filed, 

and due notice is given to all parties either: 
(1) Before the payment is due or 
(2) If the moving party is precluded by physical disability, mental inca- 

pacity, indigency, misrepresentation of another party, or other com- 

pelling reason from filing a motion before the payment is due, then 
promptly after the moving party is no longer so precluded. 

(b) A past due child support payment which is vested pursuant to GS. 

50-13.10(a) is entitled, as a judgment, to full faith and credit in this State and 

any other state, with the full force, effect, and attributes of a judgment of this 

State, except that no arrearage shall be entered on the judgment docket of the 

clerk of superior court or become a lien on real estate, nor shall execution issue 

thereon, except as provided in G.S. 50-13.4(f)(8) and (10). 
(c) As used in this section, “child support payment” includes all payments 

required by court or administrative order in civil actions and expedited process 

proceedings under this Chapter, by court order in proceedings under Chapter 

AQ of the General Statutes, and by agreements entered into and approved by 

the court under G.S. 110-132 or G.S. 110-133. 
(d) For purposes of this section, a child support payment or the relevant 

portion thereof, is not past due, and no arrearage accrues: 

(1) From and after the date of the death of the minor child for whose 

support the payment, or relevant portion, is made; 
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(2) From and after the date of the death of the supporting party; 

(3) During any period when the child is living with the supporting party 

pursuant to a valid court order or to an express or implied written or 

oral agreement transferring primary custody to the supporting party; 

(4) During any period when the supporting party is incarcerated, is not on 

work release, and has no resources with which to make the payment. 

(e) When a child support payment that is to be made to the State Child 

Support Collection and Disbursement Unit 1s not received by the Unit when 

due, the payment is not a past due child support payment for purposes of this 

section, and no arrearage accrues, if the payment is actually made to and 

received on time by the party entitled to receive it and that receipt is evidenced 

by a canceled check, money order, or contemporaneously executed and dated 

written receipt. Nothing in this section shall affect the duties of the clerks or 

the IV-D agency under this Chapter or Chapter 110 of the General Statutes 

with respect to payments not received by the Unit on time, but the court, in any 

action to enforce such a payment, may enter an order directing the clerk or the 

IV-D agency to enter the payment on the clerk’s or IV-D agency's records as 

having been made on time, if the court finds that the payment was in fact 

received by the party entitled to receive it as provided in this subsection. (19879 

c. 739, s.'4; 1999-293, s. 15.) 

Cross References. — As to liens on real and 
personal property of persons owing past due 
child support, see G.S. 44-86. As to discharge of 
liens on property of persons owing past due 
child support, see G.S. 44-87. As to legislation 
deleting the June 30, 1998 expiration date for 
all enactments and amendments by Session 

CASE 

Modification When One of Several Chil- 
dren Reaches Age 18. — While child support 
obligations ordered by a court terminate upon 
the child reaching age 18, unless the child is 
otherwise emancipated prior to reaching age 18 
or the trial court in its discretion continues to 
enforce the payment obligation after the child 
reaches age 18 and while the child is in primary 
or secondary school, when one of two or more 
minor children for whom support is ordered 
reaches age 18, and when the support ordered 
to be paid is not allocated as to each individual 
child, the supporting parent has no authority to 
unilaterally modify the amount of the child 
support payment. The supporting parent must 

apply to the trial court for modification. Craig v. 
Craig, 103 N.C. App. 615, 406 S.E.2d 656 

(1991). 
Cases holding that where one of two minor 

children reaches the age of 18, a trial court may 

retroactively modify child support arrearages 
when equitable considerations exist which 
would create an injustice if modification is not 
allowed, were decided before this section be- 

came effective on October 1, 1987. Under this 
statute, if the supporting party is not disabled 
or incapacitated as provided by subdivision 
(a)(2), a past due, vested child support payment 

Laws 1997-433, see the editor’s note under G.S. 

44-86. 
Legal Periodicals. — For article, “Using 

Hindsight to Change Child Support Obliga- 
tions: A Survey of Retroactive Modification and 
Reimbursement of Child Support in North 
Carolina,” see 10 Campbell L. Rev. 111 (1987). 

NOTES 

is subject to divestment only as provided by 
law, and if, but only if, a written motion is filed, 
and due notice is given to all parties before the 
payment is due. Craig v. Craig, 103 N.C. App. 

615, 406 S.E.2d 656 (1991). 
Retroactive Modification of Support 

Payments. — Child support payments may 

not be reduced retroactively so as to grant relief 
from arrearages, absent a compelling reason. 
Van Nynatten v. Van Nynatten, 113 N.C. App. 

142 7438S obi 2d 41 ioe): 
It was error to reduce a parent’s child support 

arrearage by an amount that represented past 
public assistance paid before the parent knew 
about the child because that reason did not 
meet any of the statutory conditions for retro- 
active reduction. Orange County ex rel. Harris 
v. Keyes, 158 N.C. App. 530, 581 S.E.2d 142, 

2003 N.C. App. LEXIS 1188 (2003). 
Expenses Already Incurred. — The Gen- 

eral Assembly did not intend to equate retroac- 
tive payments with expenses already incurred. 
Thus, this section was not applicable and did 
not require plaintiff to file a motion to modify 
the support order before the minor child was 
hospitalized and had incurred medical ex- 
penses. Lawrence v. Nantz, 115 N.C. App. 478, 

445 S.E.2d 87 (1994). 
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Oral agreement to modify child support 
payments would not justify noncompliance 
with the statute, and an obligor parent would 
still be required to apply to the court before 
altering his payments. Van Nynatten v. Van 
Nynatten, 113 N.C. App. 142, 438 S.E.2d 417 

(1993). 
Equitable Estoppel Did Not Bar Claim 

for Past Support. — Even assuming that on 
some set of facts equitable estoppel might prop- 
erly bar a claim for child support arrears, it was 
inapplicable where husband, seeking to rely on 
equitable estoppel could not show that, in good 
faith reliance on the conduct of his ex-wife, he 

had changed his position for the worse; the only 
change made in his position was the retention 
to his benefit of money owed for the support of 
his children. Griffin v. Griffin, 96 N.C. App. 324, 
385 S.E.2d 526 (1989). 

Mother did not establish that she relied to 
her detriment on the parties’ agreement to 
reduce child support; since the support order 
was not judicially modified, the separation 
agreement remained in full force and effect. 
Baker v. Showalter, 151 N.C. App. 546, 566 
S.E.2d 172, 2002 N.C. App. LEXIS 776 (2002). 

Full Faith and Credit. — Where the only 
issue was arrearages, a North Carolina trial 
court erred in failing to give full faith and credit 
to an Oregon child support order; the trial 
court’s duty was to enforce the Oregon order 
until a subsequent North Carolina order was 
entered, and then to enforce a father’s child 

support arrearages under both orders. New 
Hanover County v. Kilbourne, 157 N.C. App. 
239, 578 S.E.2d 610, 2003 N.C. App. LEXIS 639 
(2003). 
Where defendant made no motion for 

modification of a foreign support order, 
the North Carolina trial court was without 
authority to modify, in any way for any reason, 
past due child support payments; and defen- 
dant was not entitled to credit for any sums 
given directly to the child outside of the foreign 
support order. Pieper v. Pieper, 108 N.C. App. 
722, 425 S.E.2d 435 (1993). 
Modification Not Retroactive. — Where 

plaintiff filed her motion to modify the child 
support payments on March 27, 1991 and the 
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trial court entered an order on February 18, 
1993 increasing defendant’s child support obli- 
gation from $800 per month to $1,230 per 
month effective April 1, 1991, the trial court 
noted that on the the date this order was 
entered, the effective date of the time the pay- 
ments were to begin had passed and ordered 
defendant to pay $9,890 to the Clerk of Supe- 
rior Court representing the increase in child 
support payments for the months of April, 1991 
through February, 1993; because April, 1991 
was subsequent to the March 27, 1991 filing of 
the plaintiff's motion, the trial court’s order 
was not a retroactive modification. Mackins v. 
Mackins, 114 N.C. App. 538, 442 S.E.2d 352, 
cert. denied, 337 N.C. 694, 448 S.E.2d 527 

(1994). 
Evidence of Emergency Situation. — A 

child support payment may not be retroactively 
increased without evidence of some emergency 
situation that required the expenditure of sums 
in excess of the amount of child support paid. 
Mackins v. Mackins, 114 N.C. App. 538, 442 
S.E.2d 352, cert. denied, 337 N.C. 694, 448 
5.E.2d 527 (1994). 
Modification on Amount Accrued After 

Filing. — A trial court has the discretion to 
make a modification of a child support order 
effective from the date a petition to modify is 
filed as to support obligations that accrue after 
such date. Mackins v. Mackins, 114 N.C. App. 
538, 442 S.E.2d 352, cert. denied, 337 N.C. 694, 
448 §.E.2d 527 (1994). 

Interest may be awarded on child sup- 
port accruing on the date the complaint is 
filed. Taylor v. Taylor, 128 N.C. App. 180, 493 

5b. 2d 8191997). 
Applied in Williams v. Williams, 105 N.C. 

App. 615, 414 S.E.2d 80 (1992); Transylvania 
County Dep’t of Social Servs. v. Connolly, 115 
N.C. App. 34, 443 S.E.2d 892 (1994). 

Cited in Tate v. Tate, 95 N.C. App. 774, 384 
S.E.2d 48 (1989); Sikes v. Sikes, 330 N.C. 595, 

411 S.E.2d 588 (1992); Snipes v. Snipes, 118 
N.C. App. 189, 454 S.E.2d 864 (1995); Kelly v. 
Otte, 123 N.C. App. 585, 474 S.E.2d 131 (1996); 
Chused v. Chused, 131 N.C. App. 668, 508 
S.E.2d 559 (1998); Biggs v. Greer, 136 N.C. App. 
294, 524 S.E.2d 577, 2000 N.C. App. LEXIS 13 

(2000). 

§ 50-13.11. Orders and agreements regarding medical sup- 

port and health insurance coverage for minor 

children. 

(a) The court may order a parent of a minor child or other responsible party 

to provide medical support for the child, or the parties may enter into a written 

agreement regarding medical support for the child. An order or agreement for 

medical support for the child may require one or both parties to pay the 

medical, hospital, dental, or other health care related expenses. 
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(al) The court shall order the parent of a minor child or other responsible 

party to maintain health insurance for the benefit of the child when health 

insurance is available at a reasonable cost. If health insurance is not presently 

available at a reasonable cost, the court shall order the parent of a minor child 

or other responsible party to maintain health insurance for the benefit of the 

child when health insurance becomes available at a reasonable cost. As used in 

this subsection, health insurance is considered reasonable in cost if it is 

employment related or other group health insurance, regardless of service 

delivery mechanism. The court may require one or both parties to maintain 

dental insurance. 
(b) The party ordered or under agreement to provide health insurance shall 

provide written notice of any change in the applicable insurance coverage to 

the other party. 
(c) The employer or insurer of the party required to provide health, hospital, 

and dental insurance shall release to the other party, upon written request, 

any information on a minor child’s insurance coverage that the employer or 

insurer may release to the party required to provide health, hospital, and 

dental insurance. 
(d) When a court order or agreement for health insurance is in effect, the 

signature of either party shall be valid authorization to the insurer to process 

an insurance claim on behalf of a minor child. 
(e) Ifthe party who is required to provide health insurance fails to maintain 

the insurance coverage for the minor child, the party shall be liable for any 

health, hospital, or dental expenses incurred from the date of the court order 

or agreement that would have been covered by insurance if it had been in force. 

(f) When a noncustodial parent ordered to provide health insurance changes 

employment and health insurance coverage is available through the new 

employer, the obligee shall notify the new employer of the noncustodial 

parent’s obligation to provide health insurance for the child. Upon receipt of 

notice from the obligee, the new employer shall enroll the child in the 

employer’s health insurance plan. (1989 (Reg. Sess., 1990), c. 1067, s. 1; 1991; 

e419; 5. 2:-c. 761, s. 42°:1997-433.c57 3.15 199821 tesa 2008-2eeme Oe) 

CASE NOTES 

The trial court committed reversible er- 
ror in ordering the defendant to carry 
health insurance for his five minor chil- 

dren by three different mothers without first 

determining its availability at a reasonable 
cost. The trial court has no discretion outside 
this section to order a parent to provide health 

insurance, not even under G.S. 50-13.11(a) in 

the guise of “medical support.” Buncombe 
County ex rel. Blair v. Jackson, 138 N.C. App. 
284, 531 S.E.2d 240, 2000 N.C. App. LEXIS 608 

(2000). 
Cited in Lawrence v. Nantz, 115 N.C. App. 

478, 445 S.E.2d 87 (1994). 

OPINIONS OF ATTORNEY GENERAL 

Medical Child Support Provisions. — 
The medical child support enforcement provi- 
sions of House Bill 1563, 1993 (Reg. Sess., 
1994), N.C. Session Laws c. 644, are inapplica- 
ble to the North Carolina Teachers’ and State 
Employees’ Comprehensive Major Medical Plan 
and the governmental entities whose employ- 
ees and retirees, along with their dependents, 
are eligible for coverage under the Plan or its 
HMO option. Medical child support orders 

nonetheless may be enforced directly against 
State employees and retirees who fail to enroll, 
or maintain coverage for, their eligible depen- 
dent children under the State Health Plan in 
accordance with the provisions of G.S. 50- 
13.4(f), 50-13.9 and this section. See opinion of 
Attorney General to Patricia Crawford, Associ- 
ate General Counsel, University of North Caro- 
lina at Chapel Hill, — N.C.A.G. — (August 10, 
1995): 
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§ 50-13.12. Forfeiture of licensing privileges for failure to 

pay child support or for failure to comply with 

subpoena issued pursuant to child support or 
paternity establishment proceedings. 

(a) As used in this section, the term: 
(1) “Licensing board” means a department, division, agency, officer, board, 

or other unit of state government that issues hunting, fishing, 

trapping, drivers, or occupational licenses or licensing privileges. 
(2) “Licensing privilege” means the privilege of an individual to be 

authorized to engage in an activity as evidenced by hunting, fishing, 
or trapping licenses, regular and commercial drivers licenses, and 
occupational, professional, and business licenses. 

(3) “Obligee” means the individual or agency to whom a duty of support is 
owed or the individual’s legal representative. 

(4) “Obligor” means the individual who owes a duty to make child support 
payments under a court order. 

(5) “Occupational license” means a license, certificate, permit, registra- 

tion, or any other authorization issued by a licensing board that 

allows an obligor to engage in an occupation or profession. 

(b) Upon a finding by the district court judge that the obligor is willfully 

delinquent in child support payments equal to at least one month’s child 

support, or upon a finding that a person has willfully failed to comply with a 

subpoena issued pursuant to a child support or paternity establishment 

proceeding, and upon findings as to any specific licensing privileges held by the 

obligor or held by the person subject to the subpoena, the court may revoke 

some or all of such privileges until the obligor shall have paid the delinquent 

amount in full, or, as applicable, until the person subject to the subpoena has 

complied with the subpoena. The court may stay any such revocation pertain- 

ing to the obligor upon conditions requiring the obligor to make full payment 

of the delinquency over time. Any such stay shall further be conditioned upon 

the obligor’s maintenance of current child support. The court may stay the 

revocation pertaining to the person subject to the subpoena upon a finding that 

the person has complied with or is no longer subject to the subpoena. Upon an 

order revoking such privileges of an obligor that does not stay the revocation, 

the clerk of superior court shall notify the appropriate licensing board that the 

obligor is delinquent in child support payments and that the obligor’s licensing 

privileges are revoked until such time as the licensing board receives proof of 

certification by the clerk that the obligor is no longer delinquent in child 

support payments. Upon an order revoking such privileges of a person subject 

to the subpoena that does not stay the revocation, the clerk of superior court 

shall notify the appropriate licensing board that the person has failed to 

comply with the subpoena issued pursuant to a child support or paternity 

establishment proceeding and that the person’s licensing privileges are re- 

voked until such time as the licensing board receives proof of certification by 

the clerk that the person is in compliance with or no longer subject to the 

subpoena. 
(c) An obligor may file a request with the clerk of superior court for 

certification that the obligor is no longer delinquent in child support payments 

upon submission of proof satisfactory to the clerk that the obligor has paid the 

delinquent amount in full. A person whose licensing privileges have been 

revoked under subsection (b) of this section because of a willful failure to 

comply with a subpoena may file a request with the clerk of superior court for 

certification that the person has met the requirements of or is no longer subject 

to the subpoena. The clerk shall provide a form to be used for a request for 

certification. If the clerk finds that the obligor has met the requirements for 
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reinstatement under this subsection, then the clerk shall certify that the 
obligor is no longer delinquent and shall provide a copy of the certification to 
the obligor. Upon request of the obligor, the clerk shall mail a copy of the 
certification to the appropriate licensing board. If the clerk finds that the 
person whose licensing privileges have been revoked under subsection (b) of 
this section for failure to comply with a subpoena has complied with or is no 
longer subject to the subpoena, then the clerk shall certify that the person has 
met the requirements of or is no longer subject to the subpoena and shall 
provide a copy of the certification to the person. Upon request of the person, the 
clerk shall mail a copy of the certification to the appropriate licensing board. 

(d) If licensing privileges are revoked under this section, the obligor may 
petition the district court for a reinstatement of such privileges. The court may 
order the privileges reinstated conditioned upon full payment of the delin- 
quency over time. Any order allowing license reinstatement shall additionally 
require the obligor’s maintenance of current child support. If the licensing 
privileges of a person other than the obligor are revoked under this section for 
failure to comply with a subpoena, the person may petition the district court 
for reinstatement of the privileges. The court may order the privileges 
reinstated if the person has complied with or is no longer subject to the 
subpoena that was the basis for revocation. Upon reinstatement under this 
subsection, the clerk of superior court shall certify that the obligor is no longer 
delinquent and provide a copy of the certification to the obligor. Upon request 
of the obligor, the clerk shall mail a copy of the certification to the appropriate 
licensing board. Upon reinstatement of the person whose licensing privileges 
were revoked based on failure to comply with a subpoena, the clerk of superior 
court shall certify that the person has complied with or is no longer subject to 
the subpoena. Upon request of the person whose licensing privileges are 
reinstated, the clerk shall mail a copy of the certification to the appropriate 
licensing board. 

(e) An obligor or other person whose licensing privileges are reinstated 
under this section may provide a copy of the certification set forth in either 
subsection (c) or (d) to each licensing agency to which the obligor or other 
person applies for reinstatement of licensing privileges. Upon request of the 
obligor or other person, the clerk shall mail a copy of the certification to the 
appropriate licensing board. Upon receipt of a copy of the certification, the 
licensing board shall reinstate the license. 

(f) Upon receipt of notification by the clerk that an obligor’s or other person’s 
licensing privileges are revoked pursuant to this section, the board shall note 
the revocation on its records and take all necessary steps to implement and 
enforce the revocation. These steps shall not include the board’s independent 
revocation process pursuant to Chapter 150B of the General Statutes, the 
Administrative Procedure Act, which process is replaced by the court process 
prescribed by this section. The revocation pertaining to an obligor shall remain 
in full force and effect until the board receives certification under this section 
that the obligor is no longer delinquent in child support payments. The 
revocation pertaining to the person whose licensing privileges were revoked on 
the basis of failure to comply with a subpoena shall remain in full force and 
effect until the board receives certification of reinstatement under subsection 
(d) of this section. (1995,"c!-538)'ss.17' 131° 1997-4336. Bb 998-17 sta» 

8§ 50-14, 50-15: Repealed by Session Laws 1967, c. 1152, s. 1. 

§ 50-16: Repealed by Session Laws 1967, c. 1152, s. 1; c. 1153, s. 1. 
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Cross References. — As to action or pro- 
ceeding for custody of minor child, see G.S. 

50-13.1 et seq. 

ART. 1. DIVORCE, ETC., GENERALLY §50-16.1 

§ 50-16.1: Repealed by Session Laws 1995, c. 319, s. l. 

Cross References. — For present defini- 

tions applicable to this Chapter, see G.S. 50- 

16.1A. 
Legal Periodicals. — For article “Proposed 

Reforms in North Carolina Divorce Law,” see 8 

NiGi Cent: L3J135 (1976). 

For article dealing with marriage contracts 

as related to North Carolina law, see 13 Wake 

Forest L. Rev. 85 (1977). 

For survey of 1979 family law, see 58 N.C.L. 

Rev. 1471 (1980). 

For note on enforcement of separation agree- 

ments by specific performance, see 16 Wake 

Forest L. Rev. 117 (1980). 

For note on separability of support and prop- 

erty provisions in ambiguous separation agree- 

ments, see 16 Wake Forest L. Rev. 152 (1980). 

For article on the rights of individuals to 

control the distributional consequences of di- 

vorce by private contract and on the interests of 

the State in preserving its role as a third party 

to marriage and divorce, see 59 N.C.L. Rev. 819 

(1981). 
For survey of 1981 family law, see 60 N.C.L. 

Rey. 1379 (1982). 

For note, “Discarding the Dual Consent 

Judgment Approach in Family Law in Light of 

Walters v. Walters, 307 N.C. 381, 298 S.E.2d 

338 (1983),” see 20 Wake Forest L. Rev. 297 

(1984). 
For note, “Alimony Modification and Cohab- 

itation in North Carolina,” see 63 N.C.L. Rev. 

794 (1985). 
For 1984 survey, “Equitable Distribution 

Without Consideration of Marital Fault,” see 63 

N.C.L. Rev. 1204 (1985). 
For note, “The Contingent Fee Contract in 

Domestic Relations Cases,” see 7 Campbell L. 

Rev. 427 (1985). 
For comment, “Alimony Reform for North 

Carolina,” see 18 N.C. Cent. L.J. 87 (1989). 
For note, “Post-Separation Failure to Sup- 

port a Dependent Spouse as a Sole Ground for 

Alimony Despite the Absence of Marital Mis- 

conduct Before Separation — Brown v. Brown,” 

see 15 Campbell L. Rev. 333 (1993). 

For note, “Kuder v. Schroeder: The North 

Carolina Court of Appeals Holds That a Profes- 

sional Education Is Not Within the Spousal 

Duty of Support,” see 72 N.C.L. Rev. 1784 

(1994). 
For survey, “Termination of Lump Sum Al- 

mony upon the Remarriage of a Dependent 

Spouse: Potts v. Tutterow,” see 73 N.C.L. Rev. 

2432 (1995). 

CASE NOTES 

I. In General. 
II. Alimony. 

III. Alimony Pendente Lite. 
IV. Dependent Spouse. 
V. Supporting Spouse. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 

below were decided under former G.S. 50-16, 

which dealt with actions for alimony without 

divorce and some of the cases cited below were 

decided under former G.S. 50-16. 1. 

Sections 50-16.1 Through 50-16.10 Con- 

strued in Pari Materia. — The statutes cod- 

ified as G.S. 50-16.1 through 50-16.10 all deal 

with the same subject matter, alimony, and are 

to be construed in pari materia. Rowe v. Rowe, 

305 N.C. 177, 287 S.E.2d 840 (1982). See also, 

Broughton v. Broughton, 58 N.C. App. 778, 294 

S.E.2d 772, cert. denied, 307 N.C. 269, 299 

Sit. 201214 (1982): 

Jurisdiction Depends on Statute. — Ju- 

risdiction over the subject matter of divorce or 

an action for alimony without divorce is given 

only by statute. Hodges v. Hodges, 226 N.C. 

570, 39 S.E.2d 596 (1946). 

As to surrender of marital rights under 

this section by a properly drawn separation 

agreement, see Lane v. Scarborough, 19 N.C. 

App. 32, 198 S.E.2d 45, rev'd on other grounds, 

984 N.C. 407,/200 S.E.2d 622 (1973). 

Status of Spouses Presents Mixed Ques- 

tions of Law and Fact. — Determination of 

what constitutes a “dependent spouse” and 

what constitutes a “supporting spouse” requires 

an application of principles of statutory law to 

facts and involves mixed questions of law and 

fact. Peoples v. Peoples, 10 N.C. App. 402, 179 

S be2daissiho 7): 

To Be Determined by Trial Judge. — The 

issues of who is a “dependent spouse” and who 

is a “supporting spouse,” within the meaning of 
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this section, should be decided by the trial 
judge. Bennett v. Bennett, 24 N.C. App. 680, 
VA Mew wp Achrersrs) (te Mes). 
Defendant was not entitled to a jury 

trial on the issue of supporting and dependent 
spouse status, since issues of who is a depen- 
dent spouse and who is a supporting spouse are 
mixed questions of law and fact which can best 
be determined by the trial judge when he sets 
the amount of permanent alimony. Vandiver v. 
Vandiver, 50 N.C. App. 319, 274 S.E.2d 243, 
cert. denied, 302 N.C. 734, 280 S.E.2d 449 
(1981). 
A supporting spouse is by definition 

married to a dependent spouse. Therefore, 
a determination that one spouse is a Supporting 

spouse is a determination that the other is a 
dependent spouse and vice versa. Galloway v. 
Galloway, 40 N.C. App. 366, 253 S.E.2d 41 
O79): 
Father was not entitled to accounting 

from mother for sums paid for child sup- 
port pursuant to consent judgment. Glenn v. 
Glenn, 538 Ni@y App. 515, 28175. 2.2d 35. cert, 
denied, 304 N.C. 390, 285 S.E.2d 832 (1981). 
Procedure Where Grounds for Alimony 

Are Asserted Simultaneously as Grounds 
for Divorce. — While it is true that the 
determination of dependency properly rests 
with the trial judge, and not with the jury, 
where the grounds asserted for alimony are 
asserted simultaneously as grounds for divorce, 
the right to alimony depends on the legal enti- 
tlement to divorce, regardless of financial de- 
pendency. The ordinary and correct procedure 
in such cases, therefore, is to allow the jury to 
render its verdict on the “fault” issues of di- 
vorce, and then and only then to move to a 
bench hearing on dependency and the proper 
amount, if any, of alimony. Long v. Long, 71 
N.C. App. 405, 322 S.E.2d 427 (1984). 
Consent Judgment Awarding Medical 

Expenses. — With the consent of the parties, 
the trial court, which has general jurisdiction of 
all domestic matters, could properly enter con- 
sent judgment, providing for payment of wife’s 
medical payments, even though it contained a 
provision which was outside of the pleadings. 
Davis v. Davis, 78 N.C. App. 464, 337 S.E.2d 
190 (1985), cert. denied, 316 N.C. 375, 342 
S.E.2d 893 (1986). 
Under consent judgment in which the court 

found as a fact that there were no claims for 
support or alimony pending between the par- 
ties and ordered plaintiff to pay all necessary 
and reasonable medical expenses incurred by 
defendant, parties did not intend for medical 
expenses to constitute alimony payments; thus, 
the trial court erred in entering judgment ex 
meru motu declaring portions of consent judg- 
ment null and void and unenforceable ab initio 
and in striking them. Davis v. Davis, 78 N.C. 
App. 464, 337 S.E.2d 190 (1985), cert. denied, 
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316 N.C. 375, 342-5. H.2da893+G.986); 
Applied in In re McCraw Children, 3 N.C. 

App. 390, 165 S.E.2d 1 (1969); Little ve Littles? 
N.C. App. 361, 176 S.E.2d 521 (1970); Mitchell 
v. Mitchell, 12 N.C. App. 54, 182 S.E.2d 627 
(1971); Crouch v. Crouch, 14 N.C. App. 49, 187 
S.E.2d 348 (1972); Rickert v. Rickert, 282 N.C. 
373, 193 S.E.2d 79 (1972); Therrell v. Therrell, 
19 N.C. App. 321, 198 S.E.2d 776 (1973); Ross v. 
Ross, 33 N.C. App. 447, 235 S.E.2d 405 (1977); 
Love v. Love, 41 N.C. App. 308, 254 S.E.2d 642 
(1979); Fogleman v. Fogleman, 41 N.C. App. 
597, 255 S.E.2d 269 (1979); Robbins v. Robbins, 
43 N.C. App. 488, 259 S.E.2d 353 (1979); Harris 
v. Harris, 58 N.C. App. 314, 394 S.E.2d 602 
(1982); Gray v. Snyder, 704 F.2d 709 (4th Cir. 
1983); Roberts v. Roberts, 68 N.C. App. 163, 314 
S.E.2d 781 (1984); Gilbert v. Gilbert, 71 N.C. 
App. 160, 321 S.E.2d 455 (1984); Adams v. 
Adams, 92 N.C. App. 274, 374 S.E.2d 450 
(1988); Cunningham v. Cunningham, 345 N.C. 
430, 480 S.E.2d 403 (1997). 

Cited in Blake v. Blake, 6 N.C. App. 410, 170 
S.E.2d 87 (1969); Blair v. Blair, 8 N.C. App. 61, 
173 S.E.2d 513 (1970); Brandon v. Brandon, 10 
N.C. App. 457, 179 5.H.2d 177 (1971) Mc@on- 
nell v. McConnell, 11 N.C. App. 193, 180 S.E.2d 
465 (1971); Hill v. Hill, 13 N.C. App. 641, 186 
S.E.2d 665 (1972); Greene v. Greene, 15 N.C. 
App. 314, 190'S.E.2d 258 (1972)3 Inere'Coxsg ry, 
N.C. App. 687, 195 S.E.2d 132 (1973); Collins v. 
Collins, 18 N.C. App. 45, 196 S.E.2d 282 (1973); 
Orren v. Orren, 25 N.C. App. 106, 212 $.E.2d 
394 (1975); Privette v. Privette, 30 N.C. App. 
305, 227 5.E zd 137 (1976), Reid’ Vv vetaer. 2 
N.C. App. 750, 233 S.E.2d 620 (1977); Elmwood 
v. Elmwood, 295 N.C. 168, 244 S.E.2d 668 
(1978); Davis v. Davis, 35 N.C. App. 111, 240 
S.E.2d 488 (1978); Steele v. Steele, 36 N.C. App. 
601, 244 S.E.2d 466 (1978); Hamilton v. Hamil- 

ton, 36 N.C. App. 755, 245 S.E.2d 399 (1978); 
Roberts v. Roberts, 38 N.C. App. 295, 248 
S.E.2d 85 (1978); Cavendish v. Cavendish, 38 
N.C. App. 577, 248 S.E.2d 340 (1978); Williams 
v. Williams, 42 N.C. App. 163, 256 S.E.2d 401 
(1979); Gardner v. Gardner, 40 N.C. App. 334, 
252 S.E.2d 867 (1979); Hamilton v. Hamilton, 
296 N.C. 574, 251 S.E.2d 441 (1979); Jones v. 

Jones, 42 N.C. App. 467, 256 S.E.2d 474 (1979); 
Southern v. Southern, 48 N.C. App. 159, 258 
S.E.2d 422 (1979); Wilhelm v. Wilhelm, 43 N.C. 
App. 549, 259 S.E.2d 319 (1979); Newsome v. 
Newsome, 43 N.C. App. 580, 259 S.E.2d 577 
(1979); Fungaroli v. Fungaroli, 53 N.C. App. 
270, 280 S.E.2d 787 (1981); Allison v. Allison, 51 
N.C. App. 622, 277 S.E.2d 551 (1981); Rowe v. 
Rowe, 52 N.C. App. 646, 280 S.E.2d 182 (1981); 
Walters v. Walters, 54 N.C. App. 545, 284 
of. 209151 (1981). Barnivs Barreoo.N, CAs 
217, 284 S.E.2d 762 (1981); Mims v. Mims, 305 
N.C. 41, 286 S.E.2d 779 (1982); Quick v. Quick, 
305 N.C. 446, 290 S.E.2d 653 (1982); Hender- 
son v. Henderson, 307 N.C. 401, 298 S.E.2d 345 
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(1983); Coleman v. Coleman, 74 N.C. App. 494, 

328 S.E.2d 871 (1985); Michael v. Michael, 77 
N.C. App. 841, 336 S.E.2d 414 (1985); North 
Carolina Baptist Hosps. v. Harris, 319 N.C. 
347, 354 S.E.2d 471 (1987); Weaver v. Weaver, 

88 N.C. App. 634, 364 S.E.2d 706 (1988); 
Shoffner v. Shoffner, 91 N.C. App. 399, 371 

S.B.2d 749 (1988); Rudisill v. Rudisill, 102 N.C. 

App. 280, 401 S.E.2d 818 (1991); Caldwell v. 
Caldwell, 103 N.C. App. 380, 405 S.E.2d 588 

(1991); Hunt v. Hunt, 112 N.C. App. 722, 436 
S.E.2d 856 (1993); Rogers v. Rogers, 111 N.C. 
App. 606, 432 S.E.2d 907 (1993); Wyatt v. 

Hollifield, 114 N.C. App. 352, 442 S.E.2d 149 

(1994): Potts v. Tutterow, 114 N.C. App. 360, 

442 S.B.2d 90 (1994), aff'd, 340 N.C. 97, 455 

S.E.2d 156, reh’g denied, 340 N.C. 364, 458 

S.E.2d 189 (1995). 

II. ALIMONY. 

As to meaning of “alimony,” see Rogers v. 

Vines, 28 N.C. 293 (1846); Taylor v. Taylor, 93 

N.C. 418 (1885). 

Subdivision (1) Contemplates “Perma- 

nent Alimony”. — While the word “perma- 

nent” is not included in the definition of “ali- 

mony” in subdivision (1) of this section, the 

definition obviously contemplates what is com- 

monly referred to as “permanent alimony.” Wil- 

liams v. Williams, 299 N.C. 174, 261 S.E.2d 849 

(1980). 
Intent to Include Lump Sum Awards. — 

The legislature clearly intended to include 

lump sum awards as well as periodic support in 

the statutory definition of alimony. McCall v. 

Harris, 55 N.C. App. 390, 285 S.E.2d 335, cert. 

denied, 305 N.C. 301, 290 S.E.2d 703 (1982). 

Trial judge may award alimony in a 

lump payment or monthly payments. Aus- 

tin v. Austin, 12 N.C. App. 390, 183 S.E.2d 428 

@L9O7 dy: 
Or May Combine Forms of Payment. — 

The fact that a trial judge used a combination of 

both a lump sum payment and a continuing 

monthly payment for alimony does not consti- 

tute an abuse of discretion. Austin v. Austin, 12 

N.C. App. 390, 183 S.E.2d 428 (1971). 

An award of alimony for specified pe- 

riod only is indubitably alimony in gross 

or “lump sum alimony.” Whitesell  v. 

Whitesell, 59 N.C. App. 552, 297 S.E.2d 172 

(1982), cert. denied, 307 N.C. 583, 299 S.E.2d 

653 (1983). 
Award of Alimony Upheld. — Where the 

record revealed sufficient substantial evidence 

to permit a jury to find (1) that plaintiff was a 

“supporting spouse” and defendant was a “de- 

pendent spouse” as defined in this section, and 

(2) that plaintiff had abandoned defendant and 

willfully failed to provide her with necessary 

subsistence according to his means and condi- 

tions, so as to render her condition intolerable 
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and her life burdensome, these permissible 

findings would support an award of alimony. 

Garner v. Garner, 10 N.C. App. 286, 178 S.E.2d 

94 (1970). 
As to the purpose and effect of former 

§ 50-16, relating to alimony without divorce 

and custody of the children of the parties, see 
McFetters v. McFetters, 219 N.C. 731, 14 

S.E.2d 833 (1941); Oldham v. Oldham, 225 N.C. 
476, 35 S.E.2d 332 (1945); Reece v. Reece, 232 

N.C. 95, 59 S.H.2d 363 (1950); Bateman v. 
Bateman, 233 N.C. 357, 64 S.E.2d 156 (1951); 
Fogartie v. Fogartie, 236 N.C. 188, 72 S.E.2d 
226 (1952); Yow v. Yow, 243 N.C. 79, 89 S.E.2d 
867 (1955); Richardson v. Richardson, 268 N.C. 

538, 151 S.E.2d 12 (1966); Myers v. Myers, 270 
NIG? 2637154 S:HiZdes4(l967): 

Ill. ALIMONY PENDENTE LITE. 

The right of a wife to subsistence pend- 
ing trial and to attorneys’ fees was derived 
from the common law. Little v. Little, 12 N.C. 

App. o05,)16s 5.620.210) (lod t): 
Purpose of Pendente Lite Awards. — The 

remedy of subsistence and counsel fees pen- 
dente lite is intended to enable the wife to 
maintain herself according to her station in life 
and employ counsel to meet her husband at 
trial upon substantially equal terms. Little v. 

Tattle, 12) N(C, App, os, 163,5.Be2d 278 (197): 

Amount of subsistence and counsel fees 

pendente lite is within the discretion of 

the court, but this discretion is limited by the 

factual conditions. Little v. Little, 12 N.C. App. 

B55. Seno 2d 27Se 1971), 

Pendente Lite Order Cannot Set Up Sav- 

ings Account. — A pendente lite order is 

intended to go no further than provide subsis- 

tence and counsel fees pending the litigation. It 

cannot set up a savings account in favor of the 

plaintiff. Such is not the purpose and it cannot 

be made the effect of an order. Yearwood Vv. 

Yearwood, 287 N.C. 254, 214 S.E.2d 95 (1975). 

IV. DEPENDENT SPOUSE. 

Construction With Other Sections. — 

Whether a spouse is substantially in need of 

maintenance and support as defined by G:S. 

former 50-16.1(3) is determined by construing 

this statute in pari material with the terms of 

former G.S. 50-16.5 which prescribed factors 

for the trial court to consider in determining 

the amount of alimony. Fink v. Fink, 120 N.C. 

App. 412, 462 S.E.2d 844 (1995). 

To be entitled to alimony, alimony pen- 

dente lite, or counsel fees, spouse must be 

a dependent spouse. Little v. Little, 18 N.C. 

App. 311, 196 S.E.2d 562 (1973). 

This section keys all awards, in the nature of 

permanent alimony and alimony pendente lite, 

to a spouse who is a dependent spouse within 

the meaning of subdivision (3). Hinton v. Hin- 
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ton, 17'N-C. App:-715)195-S: Ee2dea19 (1975) 
To be entitled to alimony, a spouse must not 

only have one of the grounds set forth in G.S. 
50-16.2, he or she must also be a “dependent 
spouse.” Talent v. Talent, 76 N.C. App. 545, 334 
S.E.2d 256 (1985). 
For a discussion of the legislative intent 

as to judicial determinations of depen- 
dency under subdivision (3) of this section in 
light of G.S. 59-16.5, see Williams v. Williams, 

299 N.C. 174, 261 S.E.2d 849 (1980). 
“Dependent Spouse” Need Not Be Un- 

able to Exist Without Other Spouse. — In 
order to be a “dependent spouse” for the pur- 
pose of receiving alimony pendente lite, one 
does not have to be unable to exist without the 
aid of the other spouse. Peeler v. Peeler, 7 N.C. 
App. 456, 172 S.E.2d 915 (1970), overruled on 
other grounds, Stephenson v. Stephenson, 55 
N.C. App. 250, 285 S.E.2d 281 (1981); Sprinkle 
v. Sprinkle, 17 N.C. App. 175, 193 S.E.2d 468 

Co 
But Must Be Unable to Maintain Accus- 

tomed Standard of Living. — The legislative 
intent in the use of the phrase “actually sub- 
stantially dependent” in subdivision (4) of this 
section is clear. This term implies that the 
spouse seeking alimony must have actual de- 
pendence on the other in order to maintain 
standard of living in the manner to which that 
spouse had become accustomed during the last 
several years prior to separation. Thus, to qual- 
ify as a “dependent spouse” under subdivision 
(3) of this section, one must be actually without 
the means of providing for his or her accus- 
tomed standard of living. Wiliams v. Williams, 
299 N.C. 174, 261 S.E.2d 849 (1980); Knott v. 
Knottro2eN CeApp toto. 279 > e202 one 
The term “accustomed standard of liv- 

ing of the parties” in G.S. 50-16.5(a) com- 
pletes the contemplated legislative meaning of 
“maintenance and support” in subdivision (3) of 
this section. The latter phrase clearly means 
more than a level of mere economic survival. 
Plainly it contemplates the economic standard 
established by the marital partnership for the 
family unit during the years in which the 
marital contract was intact. It anticipates that 
alimony, to the extent it can possibly do so, 
shall sustain that standard of living for the 
dependent spouse to which the parties together 
became accustomed. Williams v. Williams, 299 

N.C. 174, 261 S.E.2d 849 (1980); Knott v. Knott, 
52 IN GC Appy 043, 2791S an2de72 931) 
When One Is a Dependent Spouse. — The 

dependency of the spouse asserting the claim 
may be established by proof that such spouse is 
either (a) actually substantially dependent 
upon the other spouse for his or her mainte- 
nance and support, or (b) substantially in need 
of maintenance and support from the other 
spouse. Peoples v. Peoples, 10 N.C. App. 402, 
179 8.E.2d 138 (1971); Sprinkle v. Sprinkle, 17 
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N.C. App. 175, 193 S.E.2d 468 (1972); Manning 
v. Manning, 20 N.C. App. 149, 201 S.E.2d 46 

(1973); Loflin v. Loflin, 25 N.C. App. 103, 212 

S.E.2d 403 (1975). 
Determination that one is a “dependent 

spouse” within the meaning of subdivision (3) of 
this section is a consequence of two or more 
related propositions taken as premises, one 
being the fact that the relationship of spouse 
exists, and the other consisting of at least the 
finding that one of the two alternatives in 
subdivision (3) is a fact. Peoples v. Peoples, 10 
N.C. App. 402, 179 S.E.2d 138 (1971); Presson 
v. Presson, 13 N:-C. App. 81;,185) S:E.2dt ae 
(1971); Manning v. Manning, 20 N.C. App. 149, 
201 -S.H.2d 46,(1973): 

To find that one is a dependent spouse the 
trial court must make findings of fact sufficient 
to show (1) that a marital relationship between 
the parties exists; (2) either (a) that the spouse 
is actually substantially dependent upon the 
other spouse for his or her maintenance and 
support, or (b) that the spouse is substantially 
in need of maintenance and support from the 
other spouse; and (3) that the supporting 
spouse is capable of making the payments re- 
quired. Little v. Little, 18 N.C. App. 311, 196 
Si 2deab2e(1973): 

In determining whether one qualifies as a 
dependent spouse under subdivision (3) of this 
section, as well as in determining the amount of 
alimony to be awarded, the courts must con- 
sider the factors enumerated in G.S. 50-16.5, 
the section for determining the amount of ali- 
mony. These factors include the estates, earn- 
ings, earning capacity, condition, and accus- 
tomed standard of living of the parties, and 
other facts of the particular case. Beaman v. 
Beaman, 77 N.C»App: 717,) 386° Sh. 2d 9129 
(1985) 

To properly find a spouse dependent the court 
need only find that the spouse’s reasonable 
monthly expenses exceed her monthly income 
and that the party has no other means with 
which to meet those expenses. Beaman v. 
Beaman, 77 N.C. App. 717, 336 S.E.2d 129 
(1985). 
Lack of Capacity or Reasonable Oppor- 

tunity May Render Spouse Dependent. — 
Awife is actually substantially dependent upon 
her husband for her maintenance and support 
or in substantial need of support by him if she 
is incapable of adequately providing for herself 
or is capable of adequately providing for herself 
but does not have a reasonable opportunity to 
do so. Galloway v. Galloway, 40 N.C. App. 366, 
2538°5 1 2d4 Gorey. 
Where the trial court in an action for alimony 

pendente lite and permanent alimony found 
that plaintiff wife had been gainfully employed 
prior to her marriage to defendant and was 
“able-bodied, intelligent and capable to find 
employment,” this finding was not sufficient to 
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support the trial court’s conclusion that plain- 
tiff was not a dependent spouse within the 
meaning of subdivision (3) of this section, as it 
did not include a finding that the plaintiff had a 
reasonable opportunity but did not adequately 
support herself. Galloway v. Galloway, 40 N.C. 
App. 366, 253 S.E.2d 41 (1979). 
Accustomed Standard of Living Is De- 

terminative. — It is not necessary that a 
spouse be reduced to penury to be considered 
dependent; the accustomed standard of living is 
the proper measure. Long v. Long, 71 N.C. App. 
405, 322 S.E.2d 427 (1984). 

For a spouse to be “actually substan- 
tially dependent”, he or she must have actual 
dependence on the other in order to maintain 
the standard of living to which he or she be- 
came accustomed during the last several years 
prior to the spouses’ separation. To determine 
whether such actual dependence exists, the 
trial court must evaluate the parties’ incomes 

and expenses measured by the standard of 

living of the family as a unit. Talent v. Talent, 
76 N.C. App. 545, 334 S.E.2d 256 (1985). 

“Actually substantially dependent” means 
that the spouse seeking alimony must be actu- 
ally dependent upon the other in order to main- 
tain a standard of living in the manner to which 
that spouse had become accustomed during the 
last several years prior to separation. Patterson 
v. Patterson, 81 N.C. App. 255, 343 S.E.2d 595 

(1986); Lamb v. Lamb, 103 N.C. App. 541, 406 

S.E.2d 622 (1991). 
A spouse is “actually substantially depen- 

dent” if he or she is without the means to 

provide for his or her accustomed standard of 

living. Phillips v. Phillips, 83 N.C. App. 228, 349 

S.E.2d 397 (1986). 
The term “actually substantially dependent,” 

as used in the first portion of the definition in 
subdivision (3), means that the spouse seeking 
alimony must have actual dependence on the 

other in order to maintain the standard of 

living in the manner to which that spouse 
became accustomed during the last several 
years prior to separation; thus to qualify as a 

dependent spouse under that portion of subdi- 

vision (3), the spouse seeking alimony must be 

actually without means for providing for his or 
her accustomed standard of living. Caldwell v. 
Caldwell, 82 N.C. App. 225, 356 S.E.2d 821, 
cert. denied, 320 N.C. 791, 361 S.H.2d 72 

(1987). 
Absent Actual Dependence, Issue Is Sub- 

stantial Need of Maintenance. — If the 

court determines that one spouse is not actu- 

ally dependent on the other for such support, 

the court must then determine if one spouse is 

“substantially in need of maintenance and sup- 

port” from the other, i.e., whether one spouse 

would be unable to maintain his or her accus- 

tomed standard of living, established prior to 

separation, without financial contribution from 
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the other. In doing so, the court must determine 
and consider the following: (1) The standard of 
living, socially and economically, to which the 
parties as a family unit became accustomed 
during the several years prior to their separa- 
tion; (2) the present earnings, prospective earn- 
ing capacity, and any other condition, such as 
health, of each spouse at the time of the hear- 
ing; (3) whether the spouse seeking alimony 
has a demonstrated need for financial contribu- 
tion from the other spouse in order to maintain 
the parties’ accustomed standard of living, tak- 
ing into consideration the spouse’s reasonable 
expenses in light of that standard of living; and 
(4) the financial worth or “estate” of both 
spouses. The court must also consider fault and 
other facts of the particular case such as the 
length of the marriage and the contribution 
made by each spouse to the financial status of 
the family over the years. Talent v. Talent, 76 
N.C. App. 545, 334 S.E.2d 256 (1985). 

Even if a spouse is not actually substantially 
dependent, he or she is nevertheless a depen- 
dent spouse under the second part of the defi- 
nition of subdivision (3) of this section if, con- 
sidering the parties’ earnings, earning capacity, 
estates, and other factors, the spouse seeking 
alimony demonstrates the need for financial 
contribution from the other spouse to maintain 
his or her accustomed standard of living. Phil- 
lips v. Phillips, 83 N.C. App. 228, 349 S.E.2d 

DIT MOSG) 
The test of being “substantially in need” 

refers to something less than being “actu- 

ally substantially dependent.” The analysis 

under this test is much more extensive and 

requires detailed and specific findings by the 

trial court. Patterson v. Patterson, 81 N.C. App. 

255, 343 S.E.2d 595 (1986). 

And Even Spouse Who Is Not “Actually 

Substantially Dependent” May Be Sub- 

stantially in Need. — Even where a spouse is 

not “actually substantially dependent,” the 

spouse may be a dependent spouse under the 

second part of subdivision (3) of this section if 

he or she is substantially in need of mainte- 

nance and support, the meaning of which is 

determined by construing this statute in pari 

materia with the terms of G.S. 50-16.5. Lamb v. 

Lamb, 103 N.C. App. 541, 406 S.E.2d 622 

G99): 
The phrase “substantially in need of” 

requires the spouse seeking alimony to estab- 

lish that he or she would be unable to maintain 

his or her accustomed standard of living (estab- 

lished prior to separation) without financial 

contribution from the other. Patterson v. 

Patterson, 81 N.C. App. 255, 343 S.E.2d 595 

(1986). 
Maintenance of Accustomed Standard of 

Living by Borrowing. — The fact that a 

spouse can maintain his or her accustomed 

standard of living, by whatever means, pending 
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the outcome of alimony litigation, does not 
determine the dependent spouse-supporting 

spouse issue. A finding that a spouse was forced 
to borrow substantial funds in order to main- 
tain her accustomed standard of living would 
ordinarily lead to the conclusion that she was a 
dependent spouse. Long v. Long, 71 N.C. App. 
405, 322.S.E.2d 427 (1984). 
Whether Spouse Is “Dependent” or “Sup- 

porting” Must Be Based on Findings. — 
The conclusions made by the court as to 
whether a spouse is “dependent” or “support- 
ing” must be based on findings of fact suffi- 
ciently specific to indicate that the court prop- 
erly considered the factors. In the absence of 
such findings, appellate courts cannot appro- 
priately determine whether the order of the 
trial court is adequately supported by compe- 
tent evidence, and therefore such an order 

must be vacated and the case remanded for 
necessary findings. It is not enough that there 
is evidence in the record from which such 
findings could have been made because it is for 
the trial court, and not the appellate court, to 
determine what facts are established by the 
evidence. Talent v. Talent, 76 N.C. App. 545, 

334 S.E.2d 256 (1985). 
Findings that plaintiff wife worked and 

had a separate income did not preclude the 
trial court from determining that plaintiff was 
a dependent spouse and that defendant was a 
supporting spouse, where there was plenary 
evidence to show that wife was substantially 
dependent upon defendant and in substantial 
need of his support. Radford v. Radford, 7 N.C. 
App. OG 2ioebezd) S971 1970): 
A finding that the wife is unemployed 

and that she has no income is not sufficient, 

where the sparse record does not foreclose the 
possibilities suggested in subdivision (3) of this 
section that the wife may be dependent upon 
and supported by someone other than her hus- 
band or that she may not need any support at 
all. Manning v. Manning, 20 N.C. App. 149, 201 
S.E.2d 46 (1973). 
Burden of proving dependency is upon 

the spouse asserting the claim for alimony 
or alimony pendente lite. Loflin v. Loflin, 25 
N.C App: 1035212.5. Ei 240331975): 

This section looks first to the ability of the 
spouses to maintain the standard of living to 
which they have become accustomed during the 
last years of the marriage. The burden on the 
applicant for alimony is to show the accus- 
tomed standard of living and lack of means to 
maintain that standard. Only then does the 
ability of the other spouse to pay become sig- 
nificant. Long v. Long, 71 N.C. App. 405, 322 
S.E.2d 427 (1984). 
The trial court must evaluate the par- 

ties’ income and expenses measured by the 
standard of living of the family as a unit in 
order to determine if a spouse is “actually 
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substantially dependent.” Lamb v. Lamb, 103 

N.C. App. 541, 406 S.E.2d 622 (1991). 
Discretion of Trial Court. — Once a trial 

court determines that a spouse is dependent 
and is entitled to alimony, its award will not be 
disturbed on appeal absent a showing of abuse 
of discretion. Phillips v. Phillips, 83 N.C. App. 
228, 349 S.E.2d 397 (1986). 
Spouse Not Dependent. — Where there 

was no showing that plaintiff had a substantial 
need for support from defendant or to maintain 
plaintiff’s accustomed station in life, she was in 
no sense a dependent spouse within the mean- 
ing of subdivision (3) of this section. Lemons v. 
Lemons, 22 N.C. App. 308, 206 S.E.2d 327 

(1974), 
Trial court’s conclusion that plaintiff wife 

was the “dependent spouse” entitled to support 
was not supported by findings of fact where the 
court found that defendant husband’s income 
was “very significantly lower than same [had] 
been in the past” and also that plaintiff was 
“unable to continue to maintain her accus- 
tomed station in life,” but there was no finding 
or evidence that defendant deliberately depress 
his income in an effort to avoid his obligations, 
and it was apparent that the trial court disre- 
garded defendant’s own inability to maintain 
the station in life to which he was formerly 
accustomed in its determination of dependency. 
Taylor v. Taylor, 46 N.C. App. 438, 265 S.E.2d 
626 (1980). 

Findings of fact supported by competent evi- 
dence of record fully supported the trial judge’s 
conclusion that plaintiff was no longer a “de- 
pendent spouse”, which conclusion supported 
his order terminating defendant’s spousal sup- 
port obligations, as only a “dependent spouse” 
is entitled to alimony. Marks v. Marks, 316 N.C. 
447, 342 S.E.2d 859 (1986). 
Where the uncontradicted evidence disclosed 

that the year before the parties separated, the 
plaintiff had an income of $18,339.97 and the 
defendant had an income of $20,475.11, and the 
year they separated, the plaintiff’s income was 
$19,301.46 and the defendant’s income was 
$24,447.26, and that during the last year that 
they lived together, they maintained separate 
bank accounts and divided household expenses, 
evidence did not support the ultimate finding 
that the plaintiff was substantially and mate- 
rially dependent upon the defendant for her 
support and maintenance, and the trial court 
erred in awarding the plaintiff alimony. Cald- 
well v. Caldwell, 82 N.C. App. 225, 356 8.E.2d 
821, cert. denied, 320 N.C. 791, 361 S.E.2d 72 

CLOSi yy, 
Trial court did not err by finding wife’s plead- 

ings were insufficient on their face and dismiss- 
ing her action for alimony pendente lite; plain- 
tiff asserted in her complaint that she was a 
“dependent spouse,” but the only support she 
offered for this conclusion was evidence of her 
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husband’s salary and she did not present any 
evidence that she needed assistance to subsist 
during the prosecution or defense of the suit. 
Shook v. Shook, 95 N.C. App. 578, 383 S.E.2d 

405 (1989), cert. denied, 326 N.C. 50, 389 

S.E.2d 94 (1990). 
Spouse Held Dependent. — Where defen- 

dant had not been regularly employed for 18 or 
19 years prior to the separation and was com- 
pletely supported by her husband, and her time 
was devoted to housework and rearing her 
children, it was clear from this evidence that 
plaintiff was a dependent spouse within the 
purview of subdivision (3) of this section. Hud- 
son v. Hudson, 21 N.C. App. 412, 204 S.E.2d 697 

(1974). 
Where the evidence was not such as to re- 

quire the court to find that defendant was 
capable of earning far greater income than she 
currently earned and showed that for the last 
five years of the parties’ marriage defendant 
had earned insufficient income to meet her 
reasonable needs, there was sufficient evidence 
to support the court’s conclusion that defendant 
was a dependent spouse, and the court’s find- 
ings that plaintiff's net monthly income was 
$1,753 and that his reasonable expenses were 
$1,242 were sufficient to support the conclusion 
that plaintiff was a supporting spouse. Beaman 
vy. Beaman, 77 N.C. App. 717, 336 $.H.2d 129 

(1985). 
Where plaintiff’s budget of $2800 per month 

was both reasonable and commensurate with 
the standard of living which the couple main- 
tained prior to the date of the separation, 
plaintiff had no income producing assets, but 

§ 50-16.1A. Definitions. 
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earned a net income of $1353 per month, and 
defendant’s gross income was nearly four times 
that of plaintiff, these findings supported trial 
court’s determination that plaintiff was a de- 
pendent spouse and that defendant was a sup- 
porting spouse. Ellinwood v. Ellinwood, 94 N.C. 
App. 682, 381 S.E.2d 162 (1989). 

V. SUPPORTING SPOUSE. 

“Supporting Spouse” Defined. — A “sup- 
porting spouse” is a spouse, whether husband 
or wife, upon whom the other spouse is actually 
substantially dependent or from whom such 
other spouse is substantially in need of main- 
tenance and support. A spouse meets the defi- 
nition if he or she qualifies under either test, 
which essentially is the same as that applied 
for “dependent spouse.” The primary issue is 
not the supporting spouse’s ability to pay, but 
whether the spouse seeking alimony is a depen- 
dent spouse. Long v. Long, 71 N.C. App. 405, 
322 S.E.2d 427 (1984). 
Determination that one is a “supporting 

spouse” within the meaning of subdivision (4) 
of this section is a consequence of two or more 
related propositions taken as premises, one 
being that the relationship of spouse exists, and 
the other consisting of the finding that one of 
the three (now two) alternatives in subdivision 
(4) is a fact. Peoples v. Peoples, 10 N.C. App. 
A02, 179 S.H.2d 188 (1971). 

As to the former presumption in subdivi- 
sion (4) of this section, prior to its amendment 
in 1981, that the husband was the “supporting 
spouse,” see Rayle v. Rayle, 20 N.C. App. 594, 

202 S.E.2d 286 (1974). 

As used in this Chapter, unless the context clearly requires otherwise, the 

following definitions apply: 
(1) “Alimony” means an order for payment for the support and mainte- 

nance of a spouse or former spouse, periodically or in a lump sum, for 

a specified or for an indefinite term, ordered in an action for divorce, 

whether absolute or from bed and board, or in an action for alimony 

without divorce. 
(2) “Dependent spouse” means a spouse, whether husband or wife, who is 

actually substantially dependent upon the other spouse for his or her 

maintenance and support or is substantially in need of maintenance 

and support from the other spouse. 
(3) “Marital misconduct” means any of the following acts that occur 

during the marriage and prior to or on the date of separation: 

a. Illicit sexual behavior. For the purpose of this section, illicit sexual 

behavior means acts of sexual or deviate sexual intercourse, 

deviate sexual acts, or sexual acts defined in G.S. 14-27.1(4), 

voluntarily engaged in by a spouse with someone other than the 

other spouse; 
b. Involuntary separation of the spouses in consequence of a criminal 

act committed prior to the proceeding in which alimony 1s sought; 

c. Abandonment of the other spouse; 
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d. Malicious turning out-of-doors of the other spouse; 
e. Cruel or barbarous treatment endangering the life of the other 

spouse; 
f. Indignities rendering the condition of the other spouse intolerable 

and life burdensome; 
g. Reckless spending of the income of either party, or the destruction, 

waste, diversion, or concealment of assets; 
h. Excessive use of alcohol or drugs so as to render the condition of 

the other spouse intolerable and life burdensome; 
i. Willful failure to provide necessary subsistence according to one’s 

means and condition so as to render the condition of the other 
spouse intolerable and life burdensome. 

(3a) through (3d) Reserved for future codification purposes. 
(3e) “Payor” means any payor, including any federal, State, or local 

governmental unit, of disposable income to an obligor. When the payor 
is an employer, payor means employer as defined under 20 U.S.C. 
§ 203(d) of the Fair Labor Standards Act. 

(4) “Postseparation support” means spousal support to be paid until the 
earlier of any of the following: 

The date specified in the order for postseparation support. 
The entry of an order awarding or denying alimony. 
The dismissal of the alimony claim. 

. The entry of a judgment of absolute divorce if no claim of alimony 
is pending at the time of entry of the judgment of absolute 
divorce. 

e. Termination of postseparation support as provided in G.S. 50- 
ING eile) 

Postseparation support may be ordered in an action for divorce, 
whether absolute or from bed and board, for annulment, or for 
alimony without divorce. However, if postseparation support is or- 
dered at the time of the entry of a judgment of absolute divorce, a 
claim for alimony must be pending at the time of the entry of the 
judgment of divorce. 

a9 op 

(5) “Supporting spouse” means a spouse, whether husband or wife, upon 
whom the other spouse is actually substantially dependent for main- 
tenance and support or from whom such spouse is substantially in 
need of maintenance and support. (1995, c. 319, s. 2; 1998-176, s. 8; 
2005-177, s. 1.) 

Editor’s Note. — Prior to the year 1872 
there was no statute regulating the question of 
alimony without divorce, but in this State it 
was held that this relief in proper cases could 
be granted by courts of equity. See Crews v. 
Crews, 175 N.C. 168, 95 S.E. 149 (1918). By 
Laws 1872, c. 198, the legislature provided for 
this relief, but in that act there was no provi- 
sion whereby the wife could obtain alimony 
during the determination of the issues involved 
in her suit. See Hodges v. Hodges, 82 N.C. 122 
(1880). In 1919, an amendment was added 
whereby the wife might apply for an allowance 
for her subsistence during the pendency of her 
main action. See Laws 1919, c. 24. 

Session Laws 1995, c. 319, which repealed 
former G.S. 50-16.1 and enacted this section in 
its place, ins. 12 provides that the act applies to 

civil motions filed on or after October 1, 1995, 
and shall not apply to pending litigation, or to 
future motions in the cause seeking to modify 
orders or judgments in effect on October 1, 
1995, 
Former G.S. 50-16.1, prior to its repeal by 

Session Laws 1995, c. 319, read as follows: 
“Definitions. 

“As used in the statutes relating to alimony 
and alimony pendente lte unless the context 
otherwise requires, the term: 

(1) ‘Alimony’ means payment for the sup- 
port and maintenance of a spouse, ei- 
ther in lump sum or on a continuing 
basis, ordered in an action for divorce, 

whether absolute or from bed and 
board, or an action for alimony without 
divorce. 
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(2) ‘Alimony pendente lite’ means alimony 
ordered to be paid pending the final 
judgment of divorce in an action for 
divorce, whether absolute or from bed 
and board, or in an action for annul- 
ment, or on the merits in an action for 
alimony without divorce. 

(3) ‘Dependent spouse’ means a spouse, 
whether husband or wife, who is actu- 
ally substantially dependent upon the 
other spouse for his or her mainte- 
nance and support or is substantially 
in need of maintenance and support 
from the other spouse. 

(4) ‘Supporting spouse’ means a spouse, 
whether husband or wife, upon whom 
the other spouse is actually substan- 
tially dependent or from whom such 
other spouse is substantially in need of 
maintenance and support.” 

ART. 1. DIVORCE, ETC., GENERALLY §50-16.2 

Session Laws 1998-176, s. 1 added subdivi- 
sion (4a), which was redesignated as subdivi- 
sion (3e) at the direction of the Revisor of 

Statutes. 

Effect of Amendments. — Session Laws 

2005-177, s. 1, effective October 1, 2005, and 

applicable to all postseparation support orders 
issued on or after that date, rewrote subdivi- 

sion (4). 

Legal Periodicals. — For article, “Giving 
Credit Where Credit is Due: North Carolina 
Recognizes Custodial Obligations as a Factor in 
Determining Alimony Entitlements,” see 74 
NCL. Rev. 2128 (1996): 

For an article on the 1995 amendments to 

North Carolina alimony statutes, see 76 N.C.L. 
Rev. 2017 (1998). 

CASE NOTES 

Postseparation support, like alimony 
pendente lite, is intended to be only tempo- 
rary and ceases when an award of alimony is 
either allowed or denied by the trial court. 
Wells v. Wells, 132 N.C. App. 401, 512 S.E.2d 

468 (1999). 
Termination of Postseparation Support. 

— Although the General Assembly may have 
intended postseparation support to be a tempo- 
rary measure, the statutory definition of 
postseparation support provides for only three 
possible termination dates, the death of either 
spouse or the remarriage of the receiving 
spouse. Marsh v. Marsh, 136 N.C. App. 663, 525 
S.E.2d 476, 2000 N.C. App. LEXIS 103 (2000). 
Postseparation Support After Divorce. 

— Postseparation support may continue de- 
spite a judgment of divorce if the 
postseparation support order does not specify a 
termination date and there is no court order 
awarding or denying alimony. Marsh v. Marsh, 
136 N.C. App. 663, 525 S.E.2d 476, 2000 N.C. 
App. LEXIS 103 (2000). 
Postseparation Support Replaced Ali- 

mony Pendente Lite. — Postseparation sup- 

port (PSS) effectively replaced alimony pen- 
dente lite and must in general operate under 
the same principle that entitlement findings by 
the trial court during a PSS hearing are not 
final and binding at subsequent proceedings, 
since to treat PSS otherwise would deter many 
dependent spouses from seeking needed sup- 
port for fear they would be bound by a ruling 
based on incomplete evidence. Wells v. Wells, 
132 N.C. App. 401, 512 S.E.2d 468 (1999). 
Postseparation Support. —— 

Postseparation support is only intended to be 
temporary and ceases when an award of ali- 
mony is either allowed or denied by the trial 
court, and therefore is interlocutory and not 
appealable. Rowe v. Rowe, 131 N.C. App. 409, 
HOM oH. 20-3 l7 (1993): 
Applied in Vadala v. Vadala, 145 N.C. App. 

A78, 550 S.B.2d 536, 2001 N.C. App. LEXIS 662 

(2001). 
Cited in Coombs v. Coombs, 121 N.C. App. 

746, 468 S.E.2d 807 (1996); Hanley v. Hanley, 
128 N.C. App. 54, 493 S.E.2d 337 (1997); Glass 
v. Glass, 131 N.C. App. 784, 509 S.E.2d 236 

(1998); Rhew v. Rhew, 138 N.C. App. 467, 531 

S.E.2d 471, 2000 N.C. App. LEXIS 634 (2000). 

§ 50-16.2: Repealed by Session Laws 1995, c. 319, s. 1. 

Cross References. — As to alimony gener- 

ally, see G.S. 50-16.3A. 
Editor’s Note. — Session Laws 1995, c. 319, 

which repealed this section, in section 12 pro- 
vides that the act applies to civil motions filed 
on or after that date, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. This section, prior to 
the repeal by S.L. 1995, c. 319, read as follows: 

“Grounds for alimony. 
“A dependent spouse is entitled to an order 

for alimony when: 
(1) The supporting spouse has committed 

adultery. 

(2) There has been an involuntary separa- 

tion of the spouses in consequence of a 
criminal act committed by the support- 

ing spouse prior to the proceeding in 
which alimony is sought, and the 
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spouses have lived separate and apart 
for one year, and the plaintiff or defen- 
dant in the proceeding has resided in 
this State for six months. 

(3) The supporting spouse has engaged in 
an unnatural or abnormal sex act with 
a person of the same sex or of a differ- 
ent sex or with a beast. 

(4) The supporting spouse abandons the 
dependent spouse. 

(5) The supporting spouse maliciously 
turns the dependent spouse out of 

doors. 
(6) The supporting spouse by cruel or bar- 

barous treatment endangers the life of 
the dependent spouse. 

(7) The supporting spouse offers such in- 
dignities to the person of the depen- 
dent spouse as to render his or her 
condition intolerable and life burden- 

some. 
(8) The supporting spouse is a spendthrift. 
(9) The supporting spouse is an excessive 

user of alcohol or drugs so as to render 
the condition of the dependent spouse 
intolerable and the life of the depen- 
dent spouse burdensome. 

(10) The supporting spouse willfully fails 
to provide the dependent spouse with 
necessary subsistence according to his 
or her means and condition so as to 
render the condition of the dependent 
spouse intolerable and the life of the 
dependent spouse burdensome.” 

Legal Periodicals. — For article, “Proposed 
Reforms in North Carolina Divorce Law,” see 8 

N.C: Cents LiJ.35 (1976). 
For article dealing with marriage contracts 

as related to North Carolina law, see 13 Wake 

CASE 

I. In General. 
II. Adultery. 

III. Abandonment. 
IV. Indignities to the Person. 
V. Excessive Use of Drugs or Alcohol. 

VI. Willful Failure to Provide. 
VII. Spendthrift. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 
below were decided under former G.S. 50-14, 
which dealt with alimony in actions for divorce 
a mensa et thoro, and former G.S. 50-16, which 
dealt with actions for alimony without divorce. 

Sections 50-16.1 Through 50-16.10 in 
Pari Materia. — The statutes codified as G.S. 
50-16.1 through 50-16.10 all deal with the same 
subject matter, alimony, and are to be con- 
strued in pari materia. Rowe v. Rowe, 305 N.C. 
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Forest L. Rev. 85 (1977). 
For note discussing the application of the 

compulsory counterclaim provision of G.S. 
1A-1, Rule 13 in divorce suits, see 57 N.C.L. 

Rev 439101979): 
For survey of 1978 family law, see 57 N.C.L. 

Rev. 1084 (1979). 
For survey of 1979 family law, see 58 N.C.L. 

Rev. 1471 (1980). 
For article, “Divisibility of Advanced Degrees 

in North Carolina — An Examination and Pro- 
posal,” see 15 N.C. Cent. L.J. 1 (1984). 

For note, “Alimony Modification and Cohab- 
itation in North Carolina,” see 63 N.C.L. Rev. 

794 (1985). 
For 1984 survey, “Estoppel and Foreign Di- 

vorce,” see 63 N.C.L. Rev. 1189 (1985). 
For 1984 survey, “Equitable Distribution 

Without Consideration of Marital Fault,” see 63 

N.C.L. Rev. 1204 (1985). 
For 1984 survey, “The Brief Death of Alien- 

ation of Affections and Criminal Conversation 
in North Carolina,” see 63 N.C.L. Rev. 1317 

(1985). 
For comment, “Alimony Reform for North 

Carolina,” see 18 N.C. Cent. L.J. 87 (1989). 

For note, “Post-Separation Failure to Sup- 
port a Dependent Spouse as a Sole Ground for 
Alimony Despite the Absence of Marital Mis- 
conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 

For article, “Maintenance, Alimony, and the 
Rehabilitation of Family Care,” see 71 N.C.L. 

Rev. 721 (1993). 
For note, “Kuder v. Schroeder: The North 

Carolina Court of Appeals Holds That a Profes- 
sional Education Is Not Within the Spousal 
Duty of Support,’ see 72° N.C 17 heveeiia2 

(1994). 

NOTES 

177, 287 S.E.2d 840 (1982). See also, Broughton 
v. Broughton, 58 N.C. App. 778, 294 S.E.2d 772, 
cert. denied, 307 N.C. 269, 299 S.E.2d 214 

(1982). 
Lack of Grounds. — The plain and definite 

meaning of G.S. 50-16.11 is that when a jury or 
trial judge finds that none of the grounds on 
which a spouse alleges entitlement to perma- 
nent alimony pursuant to G.S. 50-15.2 exists, 
the trial court, in its discretion, may order 
recoupment of any alimony pendente lite paid 
by the supporting spouse. Wyatt v. Hollifield, 
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114 N.C. App. 352, 442 S.E.2d 149 (1994). 
Purpose of Alimony. — Alimony is not 

awarded as a punishment for a broken mar- 
riage, but for demonstrated need. Lemons v. 
Lemons, 22 N.C. App. 303, 206 S.BK.2d 327 
(1974). 

Effect of Voluntary Dismissal with Prej- 
udice. — Defendant wife’s voluntary dismissal 
with prejudice of her suit for permanent ali- 
mony based on adultery and abandonment 
amounted to a concession that none of the 
grounds entitling her to permanent alimony 
existed and resulted in a final judgment on the 
merits with res judicata implications; the case 
would therefor be remanded for a hearing to 
consider whether husband should recoup the 
alimony pendente lite paid. Riviere v. Riviere, 
isaaNiOe App. 302, 517 8.Ei2d 673 (1999). 
Every ground for divorce from bed and 

board also serves as a ground for alimony. 
Minorv. Minor, 70 N:C. App. 76, 318 S.E.2d 
865, cert. denied, 312 N.C. 495, 322 S.E.2d 558 

(1984). 
Procedure Where Grounds for Alimony 

Are Asserted Simultaneously as Grounds 
for Divorce. — While it is true that the 
determination of dependency properly rests 
with the trial judge, and not with the jury, 
where the grounds asserted for alimony are 
asserted simultaneously as grounds for divorce, 
the right to alimony depends on the legal enti- 
tlement to divorce, regardless of financial de- 
pendency. The ordinary and correct procedure 
in such cases, therefore, is to allow the jury to 

render its verdict on the “fault” issues of di- 
vorce, and then and only then to move to a 
bench hearing on dependency and the proper 
amount, if any, of alimony. Long v. Long, 71 
N.C. App. 405, 322 S.E.2d 427 (1984). 
Equitable Distribution Decided Before 

Permanent Alimony. — When both perma- 
nent alimony and equitable distribution are 
requested, the equitable distribution should be 
decided first. Talent v. Talent, 76 N.C. App. 545, 
334 9.E.2d 256 (1985). 

Identification of Support Payments. — 
Whether support payments are in fact alimony 
does not depend on whether order refers to it as 
“alimony” but instead on whether support pay- 
ments constitute “reciprocal consideration” for 
property settlement provision of order. Hayes v. 
Hayes, 100 N.C. App. 138, 394 S.H.2d 675 
(1990). 
An alimony award should follow equitable 

distribution, duly taking into account the divi- 
sion of the marital property and the resulting 
estates of the parties. Patterson v. Patterson, 
BNO. Apps 255, 3439.6. 2d 595 (1986). 
Only a dependent spouse is entitled to 

alimony or alimony pendente lite. Gallo- 
way v. Galloway, 40 N.C. App. 366, 253 S.E.2d 
41 (1979). 

To be entitled to alimony, a spouse must not 
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only have one of the grounds set forth in this 
section, he or she must also be a “dependent 
spouse.” Talent v. Talent, 76 N.C. App. 545, 334 

S.E.2d 256 (1985). 
Only Dependent Spouse Is Entitled to 

Alimony or Alimony Pendente Lite. — Only 
a dependent spouse is entitled to alimony in 
North Carolina. Fink v. Fink, 120 N.C. App. 
412, 462 S.E.2d 844 (1995). 
The statutory policy behind the require- 

ment that only a “dependent spouse” is 
entitled to alimony is to _ protect a 
nonsupporting spouse from serious economic 
harm by making payments to a spouse who 
does not need support. Fact that defendant 
husband agreed to pay monthly alimony was 
proof that he needed no further protection. Cox 
v. Cox, 36 N.C. App. 5738, 245 S.E.2d 94 (1978). 

For a spouse to be “actually substan- 
tially dependent” upon the other spouse, he 
or she must have actual dependence on the 
other in order to maintain the standard of 
living to which he or she became accustomed 
during the last several years prior to the 
spouses’ separation. To determine whether 
such actual dependence exists, the trial court 
must evaluate the parties’ incomes and ex- 
penses measured by the standard of living of 
the family as a unit. Talent v. Talent, 76 N.C. 
App. 545, 334 S.E.2d 256 (1985). 
Conclusions as to “Dependent” or “Sup- 

porting” Status Must Be Based on Find- 
ings. — The conclusions made by the court as 
to whether a spouse is “dependent” or “support- 
ing” must be based on findings of fact suffi- 
ciently specific to indicate that the court prop- 
erly considered the factors. In the absence of 
such findings, appellate courts cannot appro- 
priately determine whether the order of the 
trial court is adequately supported by compe- 
tent evidence, and therefore such an order 

must be vacated and the case remanded for 
necessary findings. It is not enough that there 
is evidence in the record from which such 
findings could have been made because it is for 
the trial court, and not the appellate court, to 
determine what facts are established by the 
evidence. Talent v. Talent, 76 N.C. App. 545, 

334 S.E.2d 256 (1985). 
Absent Actual Dependence, Issue Is Sub- 

stantial Need of Maintenance. — If the 
court determines that one spouse is not actu- 
ally dependent on the other for such support, 
the court must then determine if one spouse is 
“substantially in need of maintenance and sup- 
port” from the other, i.e., whether one spouse 
would be unable to maintain his or her accus- 
tomed standard of living, established prior to 
separation, without financial contribution from 
the other. In doing so, the court must determine 
and consider the following: (1) The standard of 
living, socially and economically, to which the 
parties as a family unit became accustomed 
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during the several years prior to their separa- 

tion; (2) the present earnings, prospective earn- 
ing capacity, and any other condition, such as 
health, of each spouse at the time of the hear- 
ing; (3) whether the spouse seeking alimony 
has a demonstrated need for financial contribu- 
tion from the other spouse in order to maintain 
the parties’ accustomed standard of living, tak- 
ing into consideration the spouse’s reasonable 
expenses in light of that standard of living; and 
(4) the financial worth or “estate” of both 
spouses. The court must also consider fault and 
other facts of the particular case such as the 
length of the marriage and the contribution 
made by each spouse to the financial status of 
the family over the years. Talent v. Talent, 76 
N.C. App. 545, 334 S.E.2d 256 (1985). 

Effect of Consent Judgment on Depen- 
dency Requirement. — A finding of depen- 
dency is not required where judgments order- 
ing payment of alimony are entered by consent. 
Allison v. Allison, 51 N.C. App. 622, 277 S.E.2d 
551, appeal dismissed and cert. denied, 303 
NC 543228175. Ed G60)(193 1): 
“Supporting Spouse” Defined. — A “sup- 

porting spouse” is a spouse, whether husband 
or wife, upon whom the other spouse is actually 
substantially dependent or from whom such 
other spouse is substantially in need of main- 
tenance and support. A spouse meets the defi- 
nition if he or she qualifies under either test, 
which essentially is the same as that applied 
for “dependent spouse.” The primary issue 1s 
not the supporting spouse’s ability to pay, but 
whether the spouse seeking alimony is a depen- 
dent spouse. Long v. Long, 71 N.C. App. 405, 
322 S.E.2d 427 (1984). 
Enforcement of Duty of Support. — The 

law imposes a continuing legal duty upon a 
husband to support his wife. Such duty is 
enforceable in a variety of ways: through crim- 
inal sanctions imposed for willful abandonment 
coupled with nonsupport, and through civil 
decrees granting alimony, alimony pendente 
lite, or alimony without divorce on the basis of 
misconduct or failure to support. Gray v. Sny- 
der, 704 F.2d 709 (4th Cir. 1983). 
Attempt to Limit Duty of Support. — 

Husband’s duty of support is considered to be so 
fraught with a public interest that any contrac- 
tual undertaking between a husband and wife 
who are living together and not contemplating 
imminent separation, which purports to quan- 
tify or limit that duty is void as against public 
policy under North Carolina law. Gray v. Sny- 
der, 704 F.2d 709 (4th Cir. 1983). 
An order of alimony without divorce 

and child support is temporary in nature, 
and if future circumstances justify a change, 
defendant is at liberty to seek relief in the trial 
court by motion in the cause. Fonvielle v. 
Fonvielle, 8 N.C. App. 337, 174 S.H.2d 67 

97.0): 
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In a wife’s action for alimony without divorce 
and for child support, the Court of Appeals will 
not disturb an order of the trial court requiring 
the husband to make substantial payments to 
the wife for alimony and for support of the 
minor children, notwithstanding the husband’s 
contention that he anticipates a substantial 
decrease in earning, since the order is tempo- 
rary in nature and is subject to modification 
upon change of circumstances. Fonvielle v. 
Fonvielle, 8 N.C. App. 337, 174 S.E.2d 67 

C1970): 
Effect of Reconciliation or Death of 

Party. — Alimony is in its nature a provision 
for a wife (now spouse) separated from her 
husband (spouse) and it cannot continue after 
reconciliation or the death of either party. Rog- 
ers v. Vines, 28 N.C. 293 (1846). 
Defenses to Alimony. — In defense to a 

claim for alimony, the supporting spouse may 
claim that the dependent spouse has committed 
any of the acts set forth in this section. 
Skamarak v. Skamarak, 81 N.C. App. 125, 343 
S Wi2deb59. (1986) 
The affirmative defense of condonation 

must be carried by the defendant. Privette 
v. Privette, 30 N.C. App. 305, 227 S.H.2d 137 

@l976): 
Noneconomic Marital Fault Irrelevant 

to Equitable Distribution. — While noneco- 
nomic marital fault is relevant to alimony, it is 
irrelevant to the equitable distribution of mar- 
ital property. This distinction is recognized by 
G.S. 50-20(f). Smith v. Smith, 314 N.C. 80, 331 
S.E.2d 682 (1985). 

Fault Was Considered Only for Spousal 
Dependency. — As it was clear that the trial 
court only considered fault for purposes of de- 
pendency, and because it concluded that the 
wife was not a dependent spouse, the trial court 
did not need to reach the issue of fault under 
G.S. 50-16.2(1) (1995) (repealed). Rice v. Rice, 
159 N.C. App. 487, 584 S.E.2d 317, 2003 N.C. 
App. LEXIS 1496 (2003). 
Findings Which Support an Award of 

Alimony. — Where the record reveals suffi- 
cient substantial evidence to permit a jury to 
find (1) that plaintiff is a “supporting spouse” 
and defendant is a “dependent spouse” as de- 
fined in G.S. 50-16.1, and (2) that plaintiff has 
abandoned defendant and has willfully failed to 
provide her with necessary subsistence accord- 
ing to his means and condition, so as to render 
her condition intolerable and her life burden- 
some, these permissible findings would support 
an award of alimony. Garner v. Garner, 10 N.C. 
App. 286, 178 S.E.2d 94 (1970). 

In suits for alimony, the order granting alli- 
mony must contain one of the 10 grounds for 
alimony listed in this section as a conclusion of 
law. Findings of fact to support that conclusion 
must be made, and usually the finding or find- 
ings of fact necessary will involve the actions of 
the supporting spouse. Steele v. Steele, 36 N.C. 
App. 601, 244 S.E.2d 466 (1978). 
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Post-Separation Failure to Provide Nec- 

essary Subsistence. — Absent a valid separa- 
tion agreement waiving all alimony rights un- 
der G.S. 50-16.6(b), post-separation failure to 
provide a dependent-spouse with necessary 
subsistence gives rise to an action for alimony. 
Brown v. Brown, 104 N.C. App. 547, 410 S.E.2d 
223 (1991), cert. denied, 331 N.C. 383, 417 
S.E.2d 789 (1992). 
Accustomed Standard of Living Deter- 

minative. — It is not necessary that a spouse 
be reduced to penury to be considered depen- 
dent; the accustomed standard of living is the 
proper measure. Long v. Long, 71 N.C. App. 
405, 322 S.E.2d 427 (1984). 
Accustomed Standard of Living Re- 

quired. — Pursuant to G.S. 50-16.2(1) (1995) 
(repealed) regarding alimony, the trial court 
failed to make any findings with respect to the 
accustomed standard of living during the mar- 
riage and, instead, simply made findings re- 
garding the separate “estates” of the parties 
during the marriage; as the point in evaluating 
the parties’ accustomed standard of living was 
to consider the pooling of resources that mar- 
riage allowed, the trial court’s findings were 
insufficient. Rice v. Rice, 159 N.C. App. 487, 584 
S.E.2d 317, 2003 N.C. App. LEXIS 1496 (2003). 
Burden on Applicant for Alimony. — This 

section looks first to the ability of the spouses to 
maintain the standard of living to which they 
have become accustomed during the last years 
of the marriage. The burden on the applicant 
for alimony is to show the accustomed standard 
of living and lack of means to maintain that 
standard. Only then does the ability of the 
other spouse to pay become significant. Long v. 
Long, 71 N.C. App. 405, 322 S.E.2d 427 (1984). 
The issues raised by the pleadings must 

be passed upon by a jury before permanent 
alimony may be awarded. Schloss v. Schloss, 
Doe NEGs 2665 160ias-F.2d" 5 (1968), decided 
under former § 50-16. 

For case in which evidence was held 
sufficient to support a judgment for wife, 
see Bateman v. Bateman, 233 N.C. 357, 64 

S.E.2d 156 (1951). 
For case in which nonsuit was held 

proper for failure of evidence to support alle- 
gations of complaint, see Crouse v. Crouse, 236 
Ne@e76373)S. b:2d: 922 (1953). 
Termination of Spousal Support Obliga- 

tion. — Findings of fact supported by compe- 
tent evidence of record fully supported the trial 
judge’s conclusion that plaintiff was no longer a 
“dependent spouse”, which conclusion sup- 
ported his order terminating defendant’s spou- 
sal support obligations, as only a “dependent 
spouse” is entitled to alimony. Marks v. Marks, 
316 N.C. 447, 342 S.E.2d 859 (1986). 
Applied in Taylor v. Taylor, 9 N.C. App. 260, 

175 S.E.2d 604 (1970); Sprinkle v. Sprinkle, 17 
N.C. App. 175, 193 S.E.2d 468 (1972); Koob v. 
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Kicob, 283) NC. 129,919" S:12d) 9921973); 
Medlin v. Medlin, 17 N.C. App. 582, 195 8.E.2d 
65 (1973); Powell v. Powell, 25 N.C. App. 695, 
214 S.E.2d 808 (1975); Fogleman v. Fogleman, 

41 N.C. App. 597,255 5.E.2d 269,(1979); Jones 
v. Jones, 42 N.C. App. 467, 256 S.E.2d 474 

(1979); Haddon v. Haddon, 42 N.C. App. 632, 
257 S.E.2d 483 (1979); Odom v. Odom, 47 N.C. 
App. 486, 267 S.E.2d 420 (1980); Vandiver v. 
Vandiver, 50 N.C. App. 319, 274 S.E.2d 243 
(1981); Condie v. Condie, 51 N.C. App. 522, 277 

SsHi2d, 122; (11981)° EintontvoHinton 70 N.C 

App. 665, 321 S.E.2d 161 (1984); Coombs v. 
Coombs, 121 N.C. App. 746, 468 S.E.2d 807 

(1996). 
Cited in Richardson v. Richardson, 4 N.C. 

App. 99, 165 S.E.2d 678 (1969); Sauls v. Sauls, 
283°N. C2387) 2137S: 8. 2d335) 1975); Beallyy: 
Bealls 2909N. Ce 6698 228%S:.hi2d2407(1.976); 
Reid v. Reid, 29 N.C. App. 754, 225 S.E.2d 649 
(1976); Stallings v. Stallings, 36 N.C. App. 643, 
244 S.E.2d 494 (1978); Roberts v. Roberts, 38 

N.C. App. 295, 248 S.E.2d 85 (1978); Hamilton 
Vi Hamiltomsr2965N.Ga 574) 25) 15.20 441 

(1979); Gardner v. Gardner, 40 N.C. App. 334, 

252 S.E.2d 867 (1979); Knott v. Knott, 52 N.C. 
App. 543, 279 S.E.2d 72 (1981); Rowe v. Rowe, 
52 N.C. App. 646, 250 eS 2d 32 (1931); 
Walters v. Walters, 54 N.C. App. 545, 284 
S.E.2d 151 (1981); Barr v. Barr, 55 N.C. App. 

217, 284 S.E.2d 762 (1981); Quick v. Quick, 305 
N.C. 446, 290 S.E.2d 653 (1982); Gebb v. Gebb, 
71, N.C. App. 309, 335 5.B.2d) 2215 (19385); 
Whedon v. Whedon, 313 N.C. 200, 328 S.E.2d 

437 (1985); Phillips v. Phillips, 83 N.C. App. 
228, 349 S.E.2d 397 (1986); Perkins v. Perkins, 

85 N.C. App. 660, 355 S.E.2d 848 (1987); Shook 
v. Shook, 95 N.C. App. 578, 383 S.E.2d 405 
(1989); Rogers v. Rogers, 111 N.C. App. 606, 432 
S.E.2d 907 (1993); Hunt v. Hunt, 112 N.C. App. 
722.486 S.E20d)856 (1993); Cunningham v. 
Cunningham, 345 N.C. 430, 480 S.E.2d 403 

(1997). 

Il. ADULTERY. 

To determine whether the dependent 

spouse was entitled to alimony and, if so, in 
what amount, the trial judge was required to 
weigh evidence of adultery by the supporting 
spouse as well as evidence of indignities offered 
by both the supporting and the dependent 

spouse. Baker v. Baker, 102 N.C. App. 792, 404 

SH 2d) 2001991). 
Section Does Not Distinguish Between 

Pre-Separation and Post-Separation Adul- 
tery. — Until the State grants them an abso- 
lute divorce, a couple, though separated from 
each other, continues to be wife and husband; 

therefore, this section, which sets down the 

fault grounds for alimony, does not distinguish 
between pre-separation and post-separation 
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adultery. Adams v. Adams, 92 N.C. App. 274, 

374 S-ki2d 450,(1988). 

As to allegation of adultery in defen- 

dant’s answer and cross-action, see An- 

thony v. Anthony, 8 N.C. App. 20, 173 S.E.2d 

GL 7970): 

As to evidence of adultery, see VanDooren 

v. VanDooren, 37 N.C. App. 333, 246 S.E.2d 20, 

cert. denied, 295 N.C. 653, 248 S.H.2d 258 

(1978), decided prior to the amendment of 

§§ 8-56 and 50-10 by Session Laws 1983 (Reg. 

Sess., 1984), c. 1037. 

Revival of Adultery After Condonation. 

— An allegation of adultery cannot be held 

fatally defective on the ground that it sets forth 

facts amounting to condonation when the com- 

plaint also alleges acts of misconduct commit- 

ted by defendant after the reconciliation, which 
revive the old grounds. Brooks v. Brooks, 226 

N.G. 280, 37 S.E.2d 909 (1946). 

Sexual Intercourse with Third Party 

During Period of Separation Is Adultery. 

— Voluntary sexual intercourse by a spouse 

with a third party during the period of separa- 
tion required by G.S. 50-6 is adultery as con- 
templated by this section, and is a ground for 
alimony. Adams v. Adams, 92 N.C. App. 274, 

Bins Eade oOn se), 

II. ABANDONMENT. 

This section does not define abandon- 
ment. Panhorst v. Panhorst, 277 N.C. 664, 178 

SiH -2d 387.97): 
What Is “Abandonment”. — One spouse 

abandons the other, within the meaning of this 
section, where he or she brings their cohabita- 
tion to an end without justification, without the 
consent of the other spouse and without intent 
of renewing it. Panhorst v. Panhorst, 277 N.C. 
664, 178 S.E.2d 387 (1971); Bowen v. Bowen, 19 
N.C. App. 710, 200 S.E.2d 214 (1973); Murray v. 
Murray, 37 N.C. App. 406, 246 S.E.2d 52 (1978), 
aft d, 296 N.© 8 405-9250 Ss 2dy276N 979); 
Robbins v. Robbins, 43 N.C. App. 488, 259 
S.E.2d 353 (1979); Tan v. Tan, 49 N.C. App. 516, 
272 S.E.2d 11 (1980), cert. denied, 302 N.C. 
402, 279 S.E.2d 356 (1981); Patton v. Patton, 78 
N.C: App: 247) 337 S.E.2d,607, (1935); rev din 
part on other grounds, 318 N.C. 404, 348 S.E.2d 

593 (1986). 
An action under this section for permanent 

alimony based on abandonment involves the 
withdrawal of the supporting spouse from the 
house and from cohabitation with the depen- 
dent spouse. Sherwood v. Sherwood, 29 N.C. 
App. 112, 223 S.E.2d 509 (1976). 
Abandonment is a legal conclusion 

which must be based upon factual find- 
ings supported by competent evidence. Patton 
vy. Patton, 78° N-C -App 24791337 SH 2dr607 

(1985), rev’d in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 
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The burden of proof as to each of the 

elements of abandonment is on the party 

seeking alimony. Patton v. Patton, 78 N.C. App. 

247, 337 S.E.2d 607 (1985), rev’d in part on 

other grounds, 318 N.C. 404, 348 S.E.2d 593 

(1986). 
Three Distinct Elements Must Be 

Proven. — It has been held that one spouse 
abandons the other, within the meaning of this 

statute, where he or she brings their cohabita- 
tion to an end without justification, without the 
consent of the other spouse and without intent 
of renewing it. This definition establishes three 
distinct elements which must be proven by the 
dependent spouse to entitle her to alimony on 
the basis of abandonment. Murray v. Murray, 
37 N.C. App. 406, 246 S.E.2d 52 (1978), aff'd, 
296 N.C. 405, 250 S.E.2d 276 (1979). 
Case-by-Case Determination. — Since 

there is no all-inclusive definition as to what 
will justify abandonment, each case must be 
determined in large measure upon its own 
circumstances. Tan v. Tan, 49 N.C. App. 516, 
272 S.E.2d 11 (1980), cert. denied, 302 N.C. 

4023:279°S..2d0356, (1981) 
“Constructive Abandonment”. — One 

spouse may abandon the other without physi- 
cally leaving the home. In that event, the phys- 
ical departure of the other spouse from the 
home is not an abandonment by that spouse. 
The constructive abandonment by the default- 
ing spouse may consist of either affirmative 
acts of cruelty or of a willful failure, as by a 
willful failure to provide adequate support. 
Panhorst v. Panhorst, 277 N.C. 664, 178 S.E.2d 

Sou (LOL): 
There is no willful failure, and thus no con- 

structive abandonment, where the defect of 

which the departing spouse complains is due to 
the illness or physical disability of the remain- 
ing spouse and his or her consequent inability 
to act. Panhorst v. Panhorst, 277 N.C. 664, 178 

CebnZdrs ore bon t): 
Constructive abandonment may be 

shown by mental or physical cruelty or 
willful failure of the defaulting spouse to 
fulfill obligations of the marriage. Ellinwood v. 
Ellinwood, 88 N.C. App. 119, 362 S.E.2d 584 

(1987). 
Proof of constructive abandonment may 

not be based on evidence of actions after 
the parties separated. Ellinwood vy. 
Ellinwood, 88 N.C. App. 119, 362 S.H.2d 584 

(1987). 
Abandonment Requires That Separa- 

tion Be Done Willfully. — A contention that 
abandonment imports willfulness is an exercise 
in semantics. To the contrary, abandonment 
requires that the separation or withdrawal be 
done willfully and without just cause or provo- 
cation. Mode v. Mode, 8 N.C. App. 209, 174 
S.E.2d 30 (1970). 
The causes leading to the abandonment 
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are relevant and proper subjects for in- 
quiry in an action for alimony without divorce 
based upon the husband’s abandonment. Mode 
v. Mode, 8 N.C. App. 209, 174 S.E.2d 30 (1970). 
When Spouse Is Justified in Leaving. — 

Ordinarily the withdrawing spouse is not justi- 
fied in leaving the other unless the conduct of 
the latter is such as would likely render it 
impossible for the withdrawing spouse to con- 
tinue the marital relation with safety, health, 

and self-respect. Patton v. Patton, 78 N.C. App. 
247, 337 S.E.2d 607 (1985), rev'd in part on 

other grounds, 318 N.C. 404, 348 S.E.2d 593 
(1986). 
Maintenance of Nuisance May Be Ade- 

quate Provocation for Subsequent Aban- 
donment. — The maintenance of numbers of 
dogs and cats, constituting a nuisance to the 
plaintiff, may be adequate provocation on the 
part of the defendant for the subsequent aban- 
donment of the defendant by the plaintiff. 
Therrellv.’ Therrell, 19 N.C. App. 321, 198 
S.E.2d 776 (1973). 
Providing of Support Does Not Negative 

Abandonment. — The husband’s willful fail- 
ure to provide adequate support for his wife 
may be evidence of his abandonment of her, but 
the mere fact that he provides adequate sup- 
port for her does not in itself negative abandon- 
ment as that term is used in G.S. 50-7(1). 
Richardson v. Richardson, 268 N.C. 538, 151 
S.E.2d 12 (1966) (decided under former § 50- 

16); Bowen v. Bowen, 19 N.C. App. 710, 200 

S.E.2d 214 (1973). 
Awife is entitled to her husband’s society and 

the protection of his name and home in cohab- 
itation. The permanent denial of these rights 
may be aggravated by leaving her destitute or 
may be mitigated by a liberal provision for her 
support, but if the cohabitation is brought to an 
end without justification, without the consent 
of the wife and without the intention of renew- 
ing it, the matrimonial offense of desertion is 
complete. Richardson v. Richardson, 268 N.C. 
538, 151 S.E.2d 12 (1966), decided under 
former § 50-16. 
A husband may be deemed to have aban- 

doned his wife within the meaning of G.S. 
50-7(1), and thus be liable for alimony, notwith- 
standing the fact that, after cohabitation is 
brought to an end, he voluntarily provides her 
with adequate support. Whether his with- 
drawal from the home, followed by such sup- 
port, constitutes an abandonment which is 
ground for suit by the wife for divorce from bed 
and board, and therefore ground for suit by her 
for alimony without divorce, depends upon 
whether his withdrawal from the home was 
justified by the conduct of the wife. Schloss v. 
Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968), 
decided under former § 50-16. 
Voluntary abandonment of husband by 

wife without legal justification will not 
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entitle her to alimony in her suit for divorce 
from bed and board. McManus v. McManus, 

LOTENIGy 74003 3n5 Or G1 926). 
A wife who has abandoned her husband with- 

out just cause or who, by her wrongful conduct, 
has forced him to leave home, has no right to 
alimony. Parker v. Parker, 261 N.C. 176, 134 

S.E.2d 174 (1964). 
And Husband May Prove as Defense 

That Wife Separated Herself from Him. — 
In an action by a wife for alimony without 
divorce, this section does not preclude the hus- 
band, who has left the home, from proving as a 
defense that it was actually the wife who sep- 
arated herself from him though she did not 
leave the home. Panhorst v. Panhorst, 277 N.C. 

664, 178 S.H.2d.387 (1971). 
Where the pleadings place in issue the cru- 

cial question of whether the husband has sep- 
arated himself from the wife, there is nothing 
in the language or meaning of the statute 
which precludes the husband from proving as a 
defense that in point of fact and in legal con- 
templation it was the wife who separated her- 
self from the husband. Caddell v. Caddell, 236 

N.C. 686, 73 S.E.2d 923 (1953). 
Where in his answer defendant alleged 

that he separated himself from his wife at 
her bidding after an altercation to avoid con- 
tinual abuse, nagging and assaults by plaintiff, 
and that he had provided plaintiff and their 
children with a furnished house, paid bills for 
necessaries and given them cash weekly, and 
had theretofore furnished them with necessary 
subsistence in accordance with his means in 
life, the answer raised issues of fact determina- 
tive of the right to the relief sought, which 
issues had to be submitted to the jury, and the 
granting of plaintiff’s motion for judgment on 
the pleadings was error. Masten v. Masten, 216 
N.G@e 24) 3°5.E.2d'274 (1939), 
Consent to Departure Not Shown. — 

Where the evidence at most disclosed a marital 
relationship that was sometimes rocky and a 
sexual relationship which, in the husband’s 
estimation, left something to be desired, and 

the trial court’s findings, based upon competent 
evidence, were that throughout the marriage 
the wife was a capable homemaker and good 
mother, that the couple enjoyed recreational 
activities with family and mutual friends, and 
that when problems arose in the relationship, 
the wife sought counseling for the couple, the 
wife met her burden of proof for lack of justifi- 
cation for the husband’s departure; and the fact 
that the wife had, in effect, given husband an 
ultimatum to either faithfully commit to the 
marriage or to “make a clean break” did not 
mean that as a legal matter she consented to 
the termination of their cohabitation. Patton v. 
Patton, 78 N.C. App. 247, 337 S.E.2d 607 
(1985), rev’d in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 
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Cruelty Causing Wife to Leave Home. — 
When the husband by cruel treatment renders 
the life of the wife intolerable or puts her in 
such fear for her safety that she is compelled to 
leave the home, the abandonment is his, and is 

sufficient ground for alimony without divorce. 
Eggleston v. Eggleston, 228 N.C. 668, 47 S.E.2d 

243 (1948). 
A wife may establish a right to alimony by a 

showing that she was compelled to leave home 
in fear of her safety as a result of defendant’s 

assaults and cruel treatment. Gaskins v. 
Gaskins, 273 N.C. 133, 159 S.E.2d 318 (1968). 

Plaintiff May Rely on Cumulative Effect 
of Many Years of Mistreatment. — In an 
action for alimony without divorce, the plaintiff 
has the right to rely on the cumulative effect of 
many years of mistreatment by the husband, 

and her testimony cannot be limited to events 
which occurred immediately prior to the al- 

leged abandonment. Mode v. Mode, 8 N.C. App. 

209 174.578.2030 (1970). 
Allegations on Ground of Abandonment. 

— The plaintiff in an action for alimony with- 
out divorce on the ground of abandonment is 
not required to allege the acts and conduct 
relied upon as the basis of the action with that 
degree of particularity as is required when the 
cause of action is based on such indignities to 
the person as to render her condition intolera- 
ble and her life burdensome. Richardson v. 
Richardson, 4 N.C. App. 99, 165 S.E.2d 678 

(1969). 
Where a complaint otherwise contained suf- 

ficient allegations to support a cause on 
grounds of abandonment, the fact that the 
action for alimony without divorce on complaint 
referred to the repealed G.S. 50-16 rather than 
to G.S. 50-16.1 was not fatal. Richardson v. 
Richardson, 4 N.C. App. 99, 165 S.E.2d 678 

(1969). 
An action for alimony on the ground of 

abandonment is a claim of “injury to per- 
son or property” under G.S. 1-75.4(3). Sher- 
wood v. Sherwood, 29 N.C. App. 112, 223 S.E.2d 

509 1976). 
Findings of Trial Court Held Insufficient 

on Question of Abandonment. — The find- 
ings and conclusions of the trial court were held 
insufficient to resolve the question raised by the 
defendant as to whether the plaintiff did in fact 
abandon the defendant, either actually or con- 
structively, and would therefore be vacated and 
remanded for more detailed findings and con- 
clusions with respect to the defendant’s claim 
for alimony. Soares v. Soares, 86 N.C. App. 369, 
35/7 0.4.20 418 (1937). 

IV. INDIGNITIES TO THE PERSON. 

The fundamental characteristic of in- 

dignities is that it must consist of a course of 
conduct or continued treatment which renders 
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the condition of the injured party intolerable 
and life burdensome. The indignities must be 
repeated and persisted in over a period of time. 
Traywick v. Traywick, 28 N.C. App. 291, 221 

6. i2di85.6L9 76): 
What Constitutes Indignities Depends 

upon Circumstances. — The acts of a hus- 
band which will constitute such indignities to 
the person of his wife as to render her condition 
intolerable and her life burdensome largely 
depend upon the facts and circumstances in 
each particular case. And such facts and cir- 
cumstances are for the jury to pass upon, unaf- 
fected by any temporary order entered for sub- 
sistence and attorneys’ fees. Barwick  v. 
Barwick, 228 N.C. 109, 44 S.E.2d 597 (1947). 

In cases involving alimony without divorce 
on the grounds that the supporting spouse has 
offered such indignities to the dependent 
spouse as to render his or her condition intol- 
erable and his or her life burdensome, the 
Supreme Court has not set an undeviating rule 
as to what constitutes such indignities, but 
leaves it to the courts to deal with each partic- 
ular case and to determine it upon its own 
peculiar circumstances. Presson v. Presson, 12 
N.C. App. 109, 182 S.E.2d 614 (1971). 

While husband often neglected his wife 
while participating in rescue squad activ- 
ities, and on occasion called her names in 

public, thus contributing to his wife’s suspi- 
cions and irritation, his conduct was not such 

as to cause her condition to become intolerable 
and her life burdensome. Furthermore, the 
husband did not abandon his wife, but left the 
marital residence for “just cause” (wife’s criti- 
cism and accusations). Therefore, the wife was 

not entitled to alimony as a matter of law. Puett 
v. Puett, 75 N.C. App. 554, 331 S.E.2d 287 

(1985). 
If the wife is compelled to leave the 

home of the husband because he offers 
such indignities to her person as to render 
her condition intolerable and her life burden- 
some, his acts constitute in law an abandon- 

ment of the wife by the husband, and allega- 
tions to this effect are sufficient to state a cause 
of action for alimony without divorce. Barwick 
v. Barwick, 228 N.C. 109, 44 S.E.2d 597 (1947). 
A wife is not always entitled to alimony 

when her husband “threatens” her, how- 

ever mildly, on several occasions. Traywick v. 
Traywick, 28 N.C. App. 291, 221 S.E.2d 85 
CLO Ta) =. 

Sexual cohabitation after acts of cruelty 
cannot be considered as condonation in 
the sense in which it would be after an act of 
adultery. The effort to endure unkind treat- 
ment as long as possible is commendable; and it 
is obviously a just rule that the patient endur- 
ance by one spouse of the continuing ill treat- 
ment of the other should never be allowed to 
weaken his or her right to relief under subdivi- 
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sion (7) of this section. Privette v. Privette, 30 
NiG. App.:3805; 227 S.E.2d 137 (1976). 
Complaint Merely Alleging Cruelty and 

Indignities Fails to Give Fair Notice. — 
Where the complaint merely alleges that the 
defendant treated the plaintiff cruelly and of- 
fered indignities to her person but does not 
refer to any transactions, occurrences or series 
of transactions or occurrences intended to be 
proved, nor mention any specific act of cruelty 
or indignity committed by the defendant, the 
alleged cruelty and alleged indignities may 
consist of nothing more than occasional nag- 
ging of the plaintiff or pounding on a table. 
Such a complaint does not give defendant fair 
notice of plaintiff’s claim. Manning v. Manning, 
20 N.C. App. 149, 201 S.E.2d 46 (1973). 

V. EXCESSIVE USE OF DRUGS OR 
ALCOHOL. 

Habitual Drunkenness. — Allegations in a 
complaint that defendant had been an habitual 
drunkard during the prior three years were 
sufficient to state a cause of action for alimony 
without divorce under the term “shali be a 
drunkard” within the meaning of former G.S. 
50-16. Best v. Best, 228 N.C. 9, 44 S.E.2d 214 
(1947). 

ART. 1. DIVORCE, ETC., GENERALLY §50-16.2A 

VI. WILLFUL FAILURE TO PROVIDE. 

Proof of Husband’s Earning Capacity. — 
In an action by a wife for relief in the form of 
alimony under subdivision (10) of this section, 
proof of the husband’s earnings and his earning 
capacity was clearly relevant to a determina- 

tion of “necessary subsistence according to his 
. means and conditions,” and the trial court 

erred in ordering all such evidence to be ex- 
cluded. VanDooren v. VanDooren, 37 N.C. App. 
333, 246 S.E.2d 20, cert. denied, 295 N.C. 653, 
248 S.E.2d 258 (1978). 

VII. SPENDTHRIFT. 

A spendthrift is a person who spends 
money profusely and _  improvidently. 
Skamarak v. Skamarak, 81 N.C. App. 125, 3438 
S.E.2d 559 (1986). 
Refusal to Submit Issue Held Error. — In 

an action filed by the plaintiff, asking, inter 
alia, for a divorce from bed and board from the 

defendant, in which the defendant properly 
raised the issue of spendthrift and offered evi- 
dence to support his allegation, the trial court 
erred in refusing to submit the issue of spend- 
thrift to the jury. Skamarak v. Skamarak, 81 
N.C. App. 125, 348 S.E.2d 559 (1986). 

§ 50-16.2A. Postseparation support. 

(a) In an action brought pursuant to Chapter 50 of the General Statutes, 
either party may move for postseparation support. The verified pleading, 
verified motion, or affidavit of the moving party shall set forth the factual basis 
for the relief requested. 

(b) In ordering postseparation support, the court shall base its award on the 
financial needs of the parties, considering the parties’ accustomed standard of 
living, the present employment income and other recurring earnings of each 
party from any source, their income-earning abilities, the separate and marital 
debt service obligations, those expenses reasonably necessary to support each 
of the parties, and each party’s respective legal obligations to support any other 
persons. 

(c) Except when subsection (d) of this section applies, a dependent spouse is 
entitled to an award of postseparation support if, based on consideration of the 
factors specified in subsection (b) of this section, the court finds that the 
resources of the dependent spouse are not adequate to meet his or her 
reasonable needs and the supporting spouse has the ability to pay. 

(d) At a hearing on postseparation support, the judge shall consider marital 
misconduct by the dependent spouse occurring prior to or on the date of 
separation in deciding whether to award postseparation support and in 
deciding the amount of postseparation support. When the judge considers 
these acts by the dependent spouse, the judge shall also consider any marital 
misconduct by the supporting spouse in deciding whether to award 
postseparation support and in deciding the amount of postseparation support. 

(e) Nothing herein shall prevent a court from considering incidents of post 
date-of-separation marital misconduct as corroborating evidence supporting 
other evidence that marital misconduct occurred during the marriage and 
prior to date of separation. (1995, c. 319, s. 2.) 
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Editor’s Note. — Session Laws 1995, c. 319, 

s. 12, provides that this section is effective 

October 1, 1995, is applicable to civil actions 

filed on or after that date, and is not applicable 

to pending litigation or future motions in the 

cause seeking to modify orders or judgments in 

effect on that date. 
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Legal Periodicals. — For article, “Giving 

Credit Where Credit is Due: North Carolina 

Recognizes Custodial Obligations as a Factor in 

Determining Alimony Entitlements,” see 74 

N.C.L. Rev. 2128 (1996). 

CASE NOTES 

Summary judgment was appropriate 

where a premarital agreement signed by the 

parties irrefutably barred the wife’s claims for 

postseparation support, alimony and equitable 

distribution; the language in the subject agree- 

ment—drafted by the wife’s attorney—was suf- 

ficiently “express” to constitute a valid and 

enforceable waiver of the wife’s claims for 

postseparation support pursuant to G.S. 50- 

16.2A and alimony pursuant to G.S. 50-16.3A. 
Stewart v. Stewart, 141 N.C. App. 236, 541 
S.E.2d 209, 2000 N.C. App. LEXIS 1439 (2000). 

Cited in Glass v. Glass, 131 N.C. App. 784, 

509 S.E.2d 236 (1998). 

§ 50-16.3: Repealed by Session Laws 1995, c. 319, s. 1. 

Cross References. — As to postseparation 

support, see G.S. 50-16.2A. 
Editor’s Note. — It was formerly held that 

alimony pendente lite could not be awarded in 
the absence of a statute conferring this power. 
Wilson v. Wilson, 19 N.C. 377 (1837); Reeves v. 
Reeves, 82 N.C. 348 (1880). In 1852, the legis- 

lature passed an act authorizing the courts, 
upon a petition for divorce and alimony, to 
decree the petitioner a sum sufficient for her 
support during the pendency of the suit. See 
Everton v. Everton, 50 N.C. 202 (1857). In 

Medlin y.. Medlin, 175 N.C. 529; 95 S.E. 857 
(1918), the court overruled the former doctrine 
mentioned above, and stated that the courts 

possessed the right to grant alimony pendente 
lite by virtue of the common law, the practice 
having come down from the English ecclesias- 

tical courts. 
The effect of this holding was to make the 

statute remedial in its nature, affirmative in its 
terms and cumulative in its effect, not abrogat- 
ing the common law existent on the subject nor 
withdrawing from the court any powers already 
possessed in administering its principles. 
Medlin v. Medlin, 175 N.C. 529, 95 S.E. 857 

(1918), overruling Reeves v. Reeves, 82 N.C. 
348 (1880), on this point. 

Session Laws 1995, c. 319, which repealed 
this section, in section 12 provides that the act 
applies to civil motions filed on or after that 
date, and shall not apply to pending litigation, 
or to future motions in the cause seeking to 
modify orders or judgments in effect on October 
1, 1995. This section, prior to the repeal by 
Session Laws 1995, c. 319, read as follows: 

“Grounds for alimony pendente lite. 

“(a) A dependent spouse who is a party to an 
action for absolute divorce, divorce from bed 
and board, annulment, or alimony without di- 
vorce, shall be entitled to an order for alimony 

pendente lite when: 
(1) It shall appear from all the evidence 

presented pursuant to G.S. 50-16.8(f), 
that such spouse is entitled to the 
relief demanded by such spouse in the 
action in which the application for al- 
imony pendente lite is made, and 

(2) It shall appear that the dependent 

spouse has not sufficient means 
whereon to subsist during the prosecu- 
tion or defense of the suit and to defray 
the necessary expenses thereof. 

(b) The determination of the amount and the 
payment of alimony pendente lite shall be in 
the same manner as alimony, except that the 
same shall be limited to the pendency of the 
suit in which the application is made.” 

Legal Periodicals. — As to basis of award of 
alimony pendente lite in North Carolina, see 39 
N.C.L. Rev. 189 (1961). 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 

For 1984 survey, “Estoppel and Foreign Di- 
vorce,” see 63 N.C.L. Rev. 1189 (1985). 

For note, “The Contingent Fee Contract in 
Domestic Relations Cases,” see 7 Campbell L. 
Rev. 427 (1985). 

For note, “Post-Separation Failure to Sup- 
port a Dependent Spouse as a Sole Ground for 
Alimony Despite the Absence of Marital Mis- 
conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 
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CASE NOTES 

I. In General. 
II. Prerequisites. 

III. Discretion and Findings of Trial Court. 
IV. Amount. 
V. Review on Appeal. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 
below were decided under former G.S. 50-15 
and 50-16, which dealt with alimony pendente 
lite in actions for divorce and in actions for 
alimony without divorce, respectively. 

Constitutionality. — Defendant’s conten- 
tion that the provisions of former G.S. 50-16 
empowering the court to allow subsistence and 
counsel fees pendente lite to plaintiff in her 
action for alimony without divorce were uncon- 
stitutional as depriving him of a property right 
without trial by jury was untenable, since he 

was under the duty to support plaintiff until 
the adjudication of issues relieving him of that 
duty, and since such allowance by the court did 
not form any part of the ultimate relief sought 
nor affect the final rights of the parties. Peele v. 
Peele, 216 N.C. 298, 4 $.H.2d 616 (1939). 

Sections 50-16.1 Through 50-16.10 Con- 
strued in Pari Materia. — The statutes cod- 
ified as G.S. 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 
to be construed in pari materia. Rowe v. Rowe, 
305.N.Gs 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 
the modification decision, but the alimony stat- 
utes, G.S. 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 

307 N.C. 269, 299 S.E.2d 214 (1982). 
Right to Alimony Pending Triai Is 

Grounded on Common Law. — The right of 
a defendant wife to an allowance for her sub- 
sistence pending trial and for counsel fees in a 
suit for absolute divorce by her husband was 
not derived from former G.S. 50-15 or 50-16, 

but was grounded on the common law. Branon 
v. Branon, 247 N.C. 77, 100 S.E.2d 209 (1957). 
Common-Law Principle Not Abrogated. 

— Former G.S. 50-15 did not abrogate the 
principle on which alimony was allowed at 
common law. Cameron v. Cameron, 231 N.C. 

123, 56 S.E.2d 384 (1949). 
Allowance as a Legal Right. — Generally, 

excluding statutory grounds for denial, allow- 
ance of support to an indigent wife (dependent 
spouse) while prosecuting a meritorious suit 
against her husband (supporting spouse) under 
this section is so strongly entrenched in prac- 
tice as to be considered an established legal 
right. Butler v. Butler, 226 N.C. 594, 39 S.E.2d 

745 (1946); Yow v. Yow, 243 N.C. 79, 89 S.E.2d 
867 (1955); Garner v. Garner, 270 N.C. 293, 154 

S.E.2d 46 (1967). 
Purpose of alimony pendente lite is to 

give a dependent spouse immediate support 
and allow her to maintain her action. Giving 
supporting spouse credit for equitable distribu- 
tion purposes for various payments made as 
part of alimony pendente lite would defeat the 

purpose of alimony pendente lite by penalizing 

the dependent spouse in the final distribution 
of the marital assets. Morris v. Morris, 90 N.C. 

App. 94, 367 S.E.2d 408 (1988). 
When the wife (dependent spouse) is the 

defendant she has a right to claim alimony 
pendente lite. Webber v. Webber, 79 N.C. 572 
(1878); Barker v. Barker, 136 N.C. 316, 48 S.E. 

733 (1904). 
Since the decision to the contrary in Reeves v. 

Reeves, 82 N.C. 348 (1980), is expressly abro- 
gated in Medlin v. Medlin, 175 N.C. 529, 95 S.E. 
857 (1918), the wife (dependent spouse) may be 
allowed alimony pending the action and coun- 
sel fees in a suit against her for divorce, even 
though she seeks no affirmative relief and 
merely endeavors to defeat her husband’s (sup- 
porting spouse’s) case. It follows, therefore, that 
in an action by the husband for an absolute 
divorce, the wife may deny the validity of the 
cause of action alleged by the husband, or plead 
an affirmative defense to it, and obtain upon a 
proper showing in either event allowances from 
the estate or earnings of the husband for her 
support during the pendency of the action and 
for counsel fees for her attorneys. Johnson v. 
Johnsony 2370N-C 38315 SiHi2d109 (19538): 
When the husband (supporting spouse) sues 

the wife (dependent spouse) for an absolute 
divorce, the wife may plead a cause of action for 
divorce from bed and board as a cross-action, 
and obtain upon a proper showing allowances 
from the estate or earnings of her husband for 
her support during the pendency of the action 
and for counsel fees for her attorneys. Johnson 
v. Johnson, 237 N.C. 383, 75 S.H.2d 109 (1953). 

And this is true although she may be con- 
cluded by the judgment against her in her 
former and independent action for divorce a 
mensa under the provisions of the statute. 
Medlin v. Medlin, 175 N.C. 529, 95 S.E. 857 

(1918). 
Lapse of seven years from the time of 

the separation does not bar a cross-action for 
divorce a mensa on the ground of constructive 
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abandonment or application for alimony pen- 
dente lite, either by laches or any statute of 
limitation. Nall v. Nall, 229 N.C. 598, 50 S.E.2d 
737 (1948). 
Purpose of support pendente lite is to 

provide for the reasonable and proper 
support of the wife (dependent spouse) in 
an emergency situation, pending the final 
determination of her rights. Schloss v. Schloss, 
ITI NC, 266) 160) o Meade (L0GS) 1x0 Wy. 
Dixon, 6 N.C. App. 623, 170 S.E.2d 561 (1969). 

The purpose of alimony pendente lite is to 
provide the dependent spouse with reasonable 
living expenses during the pendency of litiga- 
tion. Roberts v. Roberts, 30 N.C. App. 242, 226 

S.E.2d 400 (1976). 
The purpose of temporary alimony is to en- 

able the dependent spouse to maintain herself 
according to her accustomed station in life 
pending the final determination of the issues. 
Gardner v. Gardner, 40 N.C. App. 334, 252 
§.E.2d 867 (1979). 

So That She May Maintain Her Action. — 
The granting of alimony pendente lite is given 
by statute for the very purpose that the wife 

(dependent spouse) have immediate support 

and be able to maintain her action. It is a 
matter of urgency. Williams v. Williams, 261 
N.C. 48, 134 S.E.2d 227 (1964); Brady v. Brady, 

273 N.C. 299, 160 S.E.2d 13 (1968). 
And to Place Her on a More Equal Foot- 

ing. — The purpose of the speedy proceedings 
for alimony pendente lite is to give the depen- 
dent spouse subsistence and counsel fees pend- 
ing trial of the action on its merits. This result 
places the dependent spouse on a more nearly 
equal footing with the supporting spouse for 
purposes of preparing for and prosecuting the 
dependent spouse’s claim. Black v. Black, 30 
N.C. App. 403, 226 S.E.2d 858, appeal dis- 
missed, 290 N.C. 775, 229 S.E.2d 31 (1976). 

The remedy established for the subsistence of 
the wife (dependent spouse) pending the trial 
and final determination of the issues involved 
and for her counsel fees is intended to enable 
her to maintain herself according to her station 
in life and to have sufficient funds to employ 
adequate counsel to meet her husband (sup- 
porting spouse) at the trial upon substantially 
equal terms. Fogartie v. Fogartie, 236 N.C. 188, 
72 S.E.2d 226 (1952); Myers v. Myers, 270 N.C. 
963, 154 S.E.2d 84 (1967); Brady v. Brady, 273 
N.C. 299, 160 S.E.2d 13 (1968); Little v. Little, 
12N CrApp. 353, 1635S: 2d 738. c1 971) aNew= 
some v. Newsome, 22 N.C. App. 651, 207 S.E.2d 
355 (1974). 
While Affording Some Protection to Sup- 

porting Spouse. — The purpose of former 
G.S. 50-15 was to afford the wife (dependent 
spouse) present pecuniary relief pending the 
progress of the action, and to afford the hus- 
band (supporting spouse) some measure of pro- 
tection in a motion so important, which was 
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made and to be determined before the merits of 
the controversy were ascertained and the 
rights of the parties settled regularly by final 
judgment. Morris v. Morris, 89 N.C. 109 (1883). 

Purpose Is Not to Determine Rights. — 
The purpose of a hearing for alimony pendente 
lite is to give the dependent spouse reasonable 
subsistence pending trial and without delay. It 
is not to determine property rights or finally 
determine what alimony the dependent spouse 
may receive if she wins her case on the merits. 
Harrell v. Harrell, 253 N.C. 758, 117 S.E.2d 728 
(1961); Kohler v. Kohler, 21 N.C. App. 339, 204 
S.E.2d 177 (1974). 
Nor to Establish Savings Account for 

Dependent Spouse. — The purpose of ali- 
mony pendente lite is to provide for the reason- 
able support of the dependent spouse pending 
final determination of her rights, and not to 
establish a savings account for her. Gardner v. 
Gardner, 40 N.C. App. 334, 252 S.E.2d 867 

(INSIDE 
A pendente lite order is intended to go no 

further than provide subsistence and counsel 
fees pending the litigation. It cannot set up a 
savings account in favor of the plaintiff. Sguros 
v. Sguros, 252 N.C. 408, 114 S.E.2d 79 (1960); 
Schloss v. Schloss, 273 N.C. 266, 160 S.E.2d 5 

(1968). 
Section Does Not Involve an Accounting. 

— The provision for temporary subsistence 
pending trial on the merits does not involve an 
accounting between husband and wife. Harrell 
v. Harrell, 253 N.C. 758, 117 S.E.2d 728 (1961). 

Question of the alleged ownership of 
assets by an infant is beyond the scope of a 
hearing for alimony pendente lite. Kohler v. 
Kohler, 21 N.C. App. 339, 204 S.E.2d 177 

(1974). 
Order Does Not Determine Final or Ul- 

timate Rights of the Parties. — Order grant- 
ing or denying subsistence pendente lite, with 
or without counsel fees, whether or not contain- 

ing findings of fact, is not a final determination 
of and does not affect the final rights of the 
parties. Schloss v. Schloss, 273 N.C. 266, 160 
S.E.2d 5 (1968). 
When the facts are investigated and findings 

are made as a guide to the court in making 
temporary allowances, they do not affect the 
ultimate rights of the parties at the final hear- 
ing. Harris v. Harris, 258 N.C. 121, 128 S.E.2d 

P2SHGhe62)s 
The final merits of the action are not before 

the trial judge upon a pendente lite hearing. 
Therefore, upon a pendente lite hearing, the 
trial judge may not determine the ultimate 
property rights of the parties. Black v. Black, 30 
N.C. App. 403, 226 S.E.2d 858, appeal dis- 
missed, 290 N.C. 775, 229 S.E.2d 31 (1976). 
Determination of rights to a joint sav- 

ings account is a matter for final hearing 
on all the merits, and not for hearing on ali- 
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mony pendente lite. Roberts v. Roberts, 30 N.C. 
App. 242, 226 S.E.2d 400 (1976). 
No Present Right to Disbursement of 

Eminent Domain Deposit for Land Owned 
by Entirety. — A wife separated from her 
husband and seeking alimony pendente lite 
had no present right to disbursement of money 
deposited by the State Highway Commission 
(now Board of Transportation) as a credit 
against just compensation for land owned by 
the wife and her husband as tenants by en- 
tirety. North Carolina State Hwy. Comm’n v. 
Myers, 270 N.C. 258, 154 8.E.2d 87 (1967). 

It was error to order defendant to pay 
monthly premiums on two life insurance 
policies in which the child was named as 
primary beneficiary, because such payments 
provided nothing to meet the immediate needs 
of the child pending hearing of the case on its 
merits. Davis v. Davis, 11 N.C. App. 115, 180 
SIM2deS TAK 971). 
Allowance for Children. — Where in pass- 

ing upon a motion of plaintiff in her action for 
divorce a mensa for alimony, etc., pendente lite, 

if the trial judge has found facts sufficient upon 
the evidence, he may award the custody of the 
minor children, who have been removed by the 
defendant from the State, to the plaintiff, with 
an additional allowance for them from the time 
they may be placed in her custody. Jones v. 
Jonest TOING@A279; 910S:H..960:(1917). 

Effect of Reconciliation and Resump- 
tion of Marital Relations. — Where an order 
for alimony pendente lite has been rendered, 
but subsequent thereto there is a reconciliation 
and a resumption of marital relations in the 
home, the necessity for alimony ceases, and a 
judge has no power to reactivate the order for 
alimony pendente lite. However, the original 
cause is still pending and upon a subsequent 
separation and need for subsistence for the 
wife, the courts are open for whatever relief 
may be justified by the situation then existing. 
Hester v. Hester, 2389 N.C. 97, 79 S.E.2d 248 

(953): 
An order requiring defendant to pay alimony 

pendente lite to plaintiff was voided when the 
parties subsequently resumed the marital rela- 
tionship. O’Hara v. O’Hara, 46 N.C. App. 819, 
266 S.E.2d 59 (1980). 

Final Order Terminates Order for Sub- 
sistence Pendente Lite. — Ordinarily, a final 
order for alimony without divorce terminates 
an order for subsistence pendente lite. Harris v. 
Parnisy 258! N.C.121, 128:S:E:2d 123:(1962): 
A final order in a case for alimony without 

divorce terminates an order for alimony pen- 
dente lite. Peeler v. Peeler, 7 N.C. App. 456, 172 
S.E.2d 915 (1970), overruled on other grounds, 
Stephenson v. Stephenson, 55 N.C. App. 250, 
285 S.E.2d 281 (1981). 

Ordinarily, the award of permanent alimony 
terminates an order for subsistence pendente 
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lite or counsel fees. Rickert v. Rickert, 282 N.C. 

Slay LOS Sa 2d eee bo (2): 
But Relief Ordered at Previous Hearing 

May Be Continued as Permanent Alimony. 
— When the court on the final hearing finds 
facts based on the defendant’s admissions and 
his testimony given at the hearing, the court 
may determine that the relief sought by plain- 
tiff and ordered at a previous hearing should be 
continued as permanent alimony, subject to the 
further orders of the court. Harris v. Harris, 

ZO UN, Caml 2d 1 235520 12301962): 
Specific Performance of Alimony Provi- 

sions of Separation Agreement. — The trial 
court had authority under G.S. 1A-1, Rule 65 to 
grant specific performance of the alimony pro- 
visions of a separation agreement in order to 
preserve the status quo pending final determi- 
nation of the merits of an action on the agree- 
ment. Gibson v. Gibson, 49 N.C. App. 156, 270 

S.E.2d 600 (1980). 
Recovery of Attorneys’ Fees When Ali- 

mony Modification Is Sought After Abso- 
lute Divorce. — Section 50-16.4 is applicable 
any time a dependent spouse can show that she 
has the grounds for alimony pendente lite, even 
though the proceeding was not brought for that 
purpose. That any time includes times subse- 
quent to the determination of the issues in her 
favor at the trial of her cause on the merits. 
Thus, if she meets the three requirements of 
G.S. 50-16.3(a) for alimony pendente lite, she 
can recover her attorneys’ fees even though she 
sought alimony modification subsequent to ab- 
solute divorce. Broughton v. Broughton, 58 N.C. 
App. 778, 294 S.E.2d 772, cert. denied, 307 N.C. 
269, 299 S.E.2d 214 (1982). 
Applied in Williams v. Williams, 12 N.C. 

App: 5170, 182e5)H: 2d 1667 G.971)) Austiny sv 
Austin, 12 N.C. App. 286, 183 S.E.2d 420 
(1971); Medlin v. Medlin, 17 N.C. App. 582, 195 
S.E.2d 65 (1973); Little v. Little, 18 N.C. App. 
311, 196 S.E.2d 562 (1973); Robinson v. Robin- 
son, 26 N.C. App. 178, 215 S.H.2d 179 (1975); 
HilleveHille27 N.CwApps 423) 219.5:B:2d 273 
(1975); Davis v. Davis, 35 N.C. App. 111, 240 
S.E.2d 488 (1978); Haddon v. Haddon, 42 N.C. 
App. 632, 257 S.E.2d 483 (1979); Blair v. Blair, 
44 N.C. App. 605, 261 S.E.2d 301 (1980). 

Cited in Hatcher v. Hatcher, 7 N.C. App. 562, 
173 S.E.2d 33 (1970); Peeler v. Peeler, 7 N.C. 
App. 456, 172 S.E.2d 915 (1970); Blair v. Blair, 
8 N.C. App. 61, 173 S.E.2d 513 (1970); Fonvielle 
v. Fonvielle, 8 N.C. App. 337, 174 S.E.2d 67 
(1970); Sauls v. Sauls, 288 N.C. 387, 218 S.E.2d 
338 (1975); Bridges v. Bridges, 29 N.C. App. 
209, 223 S.E.2d 845 (1976); Wilhelm v. Wil- 
helm:'43'N:CS App 549, 2595. li 2di319 (1979); 
Brower v. Brower, 75 N.C. App. 425, 331 S.E.2d 
170 (1985); Benfield v. Pilot Life Ins. Co., 82 

N.C. App. 293, 346 S.E.2d 283 (1986); Holder v. 
Holder, 87 N.C. App. 578, 361 S.E.2d 891 
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(1987); Evans v. Evans, 111 N.C. App. 792, 434 

S.E.2d 856 (1993). 

II. PREREQUISITES. 

Prerequisites for Obtaining Alimony 

Pendente Lite. — In order to obtain alimony 

pendente lite, the applicant must be (1) a de- 

pendent spouse, (2) entitled to the relief de- 

manded in the action, and (3) without sufficient 

means whereon to subsist during the prosecu- 

tion or defense of the suit and to defray the 

necessary expenses thereof. Hogue v. Hogue, 20 

N.C. App. 583, 202 S.E.2d 327 (1974); Ross v. 

Ross, 33 N.C. App. 447, 235 S.E.2d 405 (1977); 

Gardner v. Gardner, 40 N.C. App. 334, 252 

5. Ee 2d-367,(1979): 

This section establishes the requirements for 

an award of alimony pendente lite. In the first 

place, the applicant must be a dependent 

spouse. Once it is established that the appli- 

cant is a dependent spouse it must appear that 

such spouse: (1) Prima facie, is entitled to the 

relief demanded in the action, i.e., absolute 

divorce, divorce from bed and board, annul- 

ment, or alimony without divorce; and (2) Does 

not have sufficient means whereon to subsist 
during the prosecution or defense of the suit 
and to defray the necessary expenses thereof. 
Cabe v. Cabe, 20 N.C. App. 273, 201 S.E.2d 203 

GOW ay 
To obtain alimony pendente lite, the depen- 

dent spouse must show, among other things, 
that he or she is entitled to the relief demanded 
by such spouse in the action in which the 
application for alimony pendente lite is made, 
and that he or she has not sufficient means 
whereon to subsist during the prosecution or 
defense of the suit and to defray the necessary 
expenses thereof. Fore v. Fore, 15 N.C. App. 
226, 189 S.B.2d 520 (1972); Simmons v. Sim- 
mons, 22 N.C. App. 68, 205 S.H.2d 582 (1974). 

In order for a spouse to be entitled to alimony 
pendente lite under this section, the trial court 
must make findings of fact to show three re- 
quirements: (1) the existence of a marital rela- 
tionship; (2) that the spouse is either (a) actu- 
ally or substantially dependent upon the other 
spouse for maintenance and support, or (b) is 
substantially in need of maintenance and sup- 
port from the other spouse; and (3) that the 
supporting spouse is capable of making the 
required payments. Hampton v. Hampton, 29 
NiC) App. 342,224 S18 2d1977(1976); Robbins 
v. Robbins, 43 N.C. App. 488, 259 S.E.2d 353 

(1979). 
Prerequisites for Award of Counsel 

Fees. — The clear and unambiguous language 
of this section and G.S. 50-16.4 provides as 
prerequisites for determination of an award of 
counsel fees the following: (1) The spouse is 
entitled to the relief demanded; (2) The spouse 
is a dependent spouse; and (3) The dependent 
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spouse has not sufficient means whereon to 

subsist during the prosecution of the suit and to 

defray the necessary expenses thereof. Rickert 

v. Rickert, 282 N.C. 373, 193 S.E.2d 79 (1972); 

Therrell v. Therrell, 19 N.C. App. 521, 199 

S F.2d 164 (1973); Townson v. Townson, 26 N.C. 

App. 75, 214 S.E.2d 444 (1975); Knott v. Knott, 

52 oN.Cx Appi548,) 127908. E2dy/28Goeas; 

Whedon v. Whedon, 313 N.C. 200, 328 S.E.2d 

437 (1985). 
Before attorneys’ fees may be awarded to the 

dependent spouse in an alimony case under 

this section and G.S. 50-16.4 and before attor- 

neys’ fees may be awarded to the interested 

party in a custody, support, or custody and 

support suit under G.S. 50-13.6, that person 

must have insufficient means to defray the 

expense of the suit; that is, he or she must be 

unable to employ adequate counsel in order to 

proceed as litigant to meet the other spouse as 
litigant in the suit. Hudson v. Hudson, 299 N.C. 

465, 263 S.E.2d 719 (1980). 

As to allowance of attorneys’ fees, see also 

Upchurch v. Upchurch, 34 N.C. App. 658, 239 
S.E.2d 701 (1977), cert. denied, 294 N.C. 363, 

242 S.E.2d 634 (1978). 
Both Grounds Stated in Subsection (a) 

Must Exist. — The two subdivisions of subsec- 
tion (a) of this section are connected by the 
word “and”, and it is therefore mandatory that 
the grounds stated in both of these subdivisions 
shall be found to exist before an award of 
alimony pendente lite may be made. Peoples v. 
Peoples, 10 N.C. App. 402, 179 S.E.2d 138 

(1971); Mitchell v. Mitchell, 12 N.C. App. 54, 

182 S.E.2d 627 (1971); Presson v. Presson, 13 

N.C. App. 81, 185 S.E.2d 17 (1971); Whitney v. 
Whitney, 15 N.C. App. 151, 189 S.E.2d 629 

(1972); Hogue v. Hogue, 20 N.C. App. 583, 202 

S.E.2d 327 (1974). 
Wife who was not entitled to alimony, 

was not entitled to attorneys’ fees for the 
prosecution of her claim for alimony pendente 
lite. Puett v. Puett, 75 N.C. App. 554, 331 

S.He2d 287 (1985): 
Only a dependent spouse is entitled to 

alimony or alimony pendente lite. Gallo- 
way v. Galloway, 40 N.C. App. 366, 253 S.E.2d 

A079) 
Income of Dependent Spouse Must Be 

Insufficient for Support and Expenses of 
Suit. — A married woman (dependent spouse) 
is entitled to alimony pendente lite from hus- 
band’s (supporting spouse’s) estate when the 
income from her separate estate is not suffi- 
cient for her support and to defray the neces- 
sary expenses in prosecuting her suit. Miller v. 

Miller, 75 N.C. 70 (1876). 
Spouse with Ample Means Is Not Enti- 

tled to Allowance. — The right of alimony 
pendente lite is predicated upon the justice of 
affording the wife (dependent spouse) sufficient 
means to cope with her husband (supporting 
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spouse) in presenting their case before the 
court, and a finding, supported by evidence, 
that wife has earnings and means of support 
equal to that of her husband sustains the 
court’s order denying her motion for alimony 
pendente lite. Oliver v. Oliver, 219 N.C. 299, 13 

S.E.2d 549 (1941). 
Where wife (spouse) has a monthly income 

substantially larger than her  husband’s 
(spouse’s), the requirements of subsection (a)(2) 
of this section are not made to appear, and it is 
error to award alimony pendente lite and coun- 
sel fees pendente lite. Davis v. Davis, 11 N.C. 
App. 115, 180 S.E.2d 374 (1971). 

But mere fact that wife (dependent 
spouse) has property or means of her own 
does not prohibit an award of alimony pen- 
dente lite. Strother v. Strother, 29 N.C. App. 
223, 223 S.E.2d 838 (1976); Robbins v. Robbins, 

43 N.C. App. 488, 259 S.E.2d 353 (1979). 
Nor Relieve Supporting Spouse of Duty. 

— The fact that the wife has separate property 
of her own does not relieve the husband of his 
duty to maintain for his wife the standard of 
living to which she has become accustomed. 
Gardner v. Gardner, 40 N.C. App. 334, 252 
Sak 208671979). 

The clear and unambiguous language of this 
section and G.S. 50-16.4 require that to receive 
attorneys’ fees in an alimony case it must be 
determined that (1) the spouse is entitled to the 
relief demanded; (2) the spouse is a dependent 
spouse; and (3) the dependent spouse has not 
sufficient means whereon to subsist during the 
prosecution of the suit and to defray the neces- 
sary expenses thereof. All three of these deter- 
minations must be made in order to support an 
award of attorneys’ fees. Taylor v. Taylor, 46 
N.C. App. 488, 265 S.E.2d 626 (1980). 
No Allowance Where Dependent Spouse 

Has No Case. — Discretion in allowance of 
support to a wife (dependent spouse), while 
suing her husband (supporting spouse) is con- 
fined to consideration of necessities of the wife 
on the one hand and the means of the husband 
on the other, but to warrant such allowance the 
court is expected to look into the merits of the 
action and would not be justified in allowing 
subsistence and counsel fees where the plain- 
tiff, in law, has no case. Garner v. Garner, 270 

N.C. 293, 154 S.E.2d 46 (1967). 
Court Must Look to Merits to Determine 

If Case for Relief Has Been Made. — In 
order to warrant the allowance of alimony pen- 
dente lite, the court must look to the merits of 

the action to determine if the petitioning party 
in law has made out a case entitling her to the 
relief demanded. Therrell v. Therrell, 19 N.C. 
Appwe21,19815.6.2d'776 (1973). 

In passing on a motion for alimony pendente 
lite the judge is expected to look into the merits 
of the action and determine in his sound legal 
discretion, after considering the allegations of 
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the complaint and the evidence of the respec- 
tive parties, whether or not the movant is 

entitled to the relief sought. Parker v. Parker, 
261 N.C. 176, 184 S.E.2d 174 (1964). 
Complaint Must Allege Facts Constitut- 

ing Cause of Action. — Alimony pendente lite 
and counsel fees should not be awarded unless 
the plaintiff alleges in her complaint facts suf- 
ficient to constitute a good cause of action. 
Ipock v. Ipock, 283 N.C. 387, 64 S.E.2d 283 
(1951). 
But Kind of Divorce Warranted by Peti- 

tion Is Immaterial. — Upon an application 
for alimony pendente lite, it is unnecessary to 
decide whether the petition warrants a divorce 
a vinculo or only a divorce a mensa et thoro. 
Little v. Little, 68 N.C. 22 (1868). 
Burden upon Dependent Spouse. — 

Upon the application of a dependent spouse for 
alimony pendente lite, the burden is upon her 
to establish (1) that she is entitled to relief in 
her action and, (2) that she does not have 

sufficient means whereon to subsist during the 
prosecution of her claim or to defray the neces- 
sary expenses thereof. In re Mason, 13 N.C. 
App. 334, 185 S.E.2d 433 (1971), cert. denied, 
280 N.C..495, 186 $.E.2d 513 (1972). 

Each case presents different circumstances, 

and the burden is upon the applicant for ali- 
mony, or alimony pendente lite, to offer evi- 
dence to establish need. Cabe v. Cabe, 20 N.C. 

App 2273-208 Sr 2d) 2031973): 
Mere Institution of Suit Is Not Enough. 

— A wife (dependent spouse) is not entitled to 
an order for support pendente lite merely be- 
cause she has instituted an action and alleged 
grounds for divorce or alimony. Deal v. Deal, 
259 N.C. 489, 131 S.H.2d 24 (1963). 
Nor Is Mere Separation. — Former G.S. 

50-15 did not authorize the judge, in passing on 
a motion for alimony pendente lite, to award a 
wife (dependent spouse) subsistence and coun- 
sel fees merely because she and her husband 
(supporting spouse) had separated. Parker v. 
Parker, 261 N.C. 176, 1384 S.E.2d 174 (1964). 
Dependent Spouse Must Show Lack of 

Provocation. — As a prerequisite to any al- 
lowance to a wife (dependent spouse), she must 
show that she did not by her own conduct 
provoke the wrongs and abuses of which she 
complains. Deal v. Deal, 259 N.C. 489, 131 
S.E.2d 24 (1963). 

But it need not be found as a fact that 
the plaintiff was a faithful, dutiful and 
obedient wife (spouse). Lassiter v. Lassiter, 
OD ING 1291385), 
Wrongful Abandonment by Dependent 

Spouse. — Former G.S. 50-16 did not contem- 
plate that a wife who wrongfully abandoned 
and separated herself from her husband should 
be awarded subsistence and counsel fees. 
Byerly v. Byerly, 194 N.C. 532, 140 S.E. 158 
(1927); Reece v. Reece, 232 N.C. 95, 59 S.E.2d 

DAG 



§50-16.3 

363 (1950); Deal v. Deal, 259 N.C. 489, 131 

S:li2de24a( 1963): 
In a wife’s (dependent spouse’s) action for an 

allowance pendente lite the husband (support- 
ing spouse) is not precluded from asserting and 
proving as a defense to his wife’s action and 
motion that she has separated herself from him 
or abandoned him. Deal v. Deal, 259 N.C. 489, 

1310S.E 2d 24; (19638): 
Separation by Mutual Agreement. — The 

court properly denied a wife’s motion for an 
interim award of alimony pendente lite and 
counsel fees in her suit for alimony without 

divorce, where there were findings that (1) the 

plaintiff and her husband had separated by 
mutual agreement, (2) the husband did not 
abandon the wife, and (3) the husband was 

guilty of no misconduct that would support an 
award of alimony. Harper v. Harper, 9 N.C. App. 
341, 176 S.E.2d 48 (1970). 

Effect of Separation Agreement. — The 

existence of a separation agreement was not a 
bar to an award of alimony pendente lite under 
former G.S. 50-16. Wilson v. Wilson, 261 N.C. 

40, 134 S.E.2d 240 (1964). 
Under former G.S. 50-16 the reasonableness 

of a separation agreement did not have to be 
determined before the court could award tem- 
porary allowances. Oldham v. Oldham, 225 
N.C. 476, 35 S.E.2d 332 (1945); Williams v. 
Williams, 261 N.C. 48, 1384 S.E.2d 227 (1964). 
Where in proceedings by wife to secure her 

subsistence and reasonable counsel fees under 
this section it was alleged that a separation 
agreement was procured by fraud, sufficiently 
pleaded, objection that the validity of the sep- 
aration contract had to be determined first in 
an independent action was untenable, as 
former G.S. 50-16 expressly provided that ali- 
mony could be granted “pending the trial and 
final determination of the issues.” Taylor v. 
Taylor, 197 N.C. 197, 148 S.E. 171 (1929). 

The cases of Oldham v. Oldham, 225 N.C. 

A476, 35 S.E.2d 332 (1945) and Taylor v. Taylor, 
197 N.C. 197, 148 S.E. 171 (1929), holding that 
in an action for alimony without divorce the 
validity or reasonableness of a separation 
agreement need not be determined before the 
court can award temporary allowances, al- 
though decided under former G.S. 50-16, relat- 
ing to actions for alimony without divorce, were 
equally applicable to a motion for temporary 
alimony under former G.S. 50-15, pending the 
trial of an action for divorce from bed and 
board. Williams v. Williams, 261 N.C. 48, 134 

Se 2ds227 CloG4): 
Adultery. — Under former G.S. 50-16, there 

was no defense limiting the power of the trial 
court to award subsistence pendente lite except 
the defense of the wife’s adultery. Oldham v. 
Oldham, 225 N.C. 476, 35 S.H.2d 332 (1945); 
Williams v. Williams, 261 N.C. 48, 134 S.E.2d 
227 (1964). See also, Branon v. Branon, 247 
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NIC eR O0ISIE 2da2 0941957): 

Validity of Marriage. — Under Session 

Laws 1919, c. 24, it was not required that an 

issue involving the validity of the marriage be 

first determined before wife could sustain her 
civil action against her husband for an allow- 

ance for reasonable subsistence and counsel 

fees pending trial and final determination of 
the issue relating to the validity of the mar- 
riage. Barbee v. Barbee, 187 N.C. 538, 122 S.E. 

177 (1924). 
Pleadings Held Insufficient. — Trial court 

did not err by finding wife’s pleadings were 
insufficient on their face and dismissing her 
action for alimony and alimony pendente lite; 
plaintiff asserted in her complaint that she was 
a “dependent spouse,” but the only support she 
offered for this conclusion was evidence of her 
husband’s salary and she did not present any 
evidence that she needed assistance to subsist 
during the prosecution or defense of the suit. 
Shook v. Shook, 95 N.C. App. 578, 383 S.E.2d 
405 (1989), cert. denied, 326 N.C. 50, 389 

S.E.2d 94 (1990): 
Order for Temporary Alimony Held Er- 

ror. — Trial court erred in ordering husband to 
pay wife temporary alimony and counsel fees 
retroactively from Dec. 21, 1987, the date of the 
entry of the order, to Aug. 1, 1984, approxi- 

mately one month after the date the parties 
separated; wife’s failure to claim alimony pen- 
dente lite and counsel fees at the time the 
parties separated demonstrated a total lack of 
need for an order of temporary alimony and 
counsel fees and the record vividly disclosed 
that wife was able to support herself and em- 
ploy counsel to protect her interest during the 
pendency of the action. Haywood v. Haywood, 
95 N.C. App. 426, 382 S.E.2d 798, cert. denied, 

325 N.C. 706, 388 S.E.2d 454 (1989). 
Award Upheld. — In an action by a wife for 

a divorce a mensa, where acts of cruelty were 
alleged as the ground of separation, and an 
estimate was made of the value of the defen- 
dant’s estate, it was held that there was suffi- 
cient evidence to decree alimony and fix the 
amount. Pain v. Pain, 80 N.C. 322 (1879). 

Allegations were held sufficient where acts 
were alleged which were well calculated to 
make wife’s condition intolerable and her life 
burdensome and the bill set forth an estimate 
of the amount of the defendant’s property. Gay- 
lord v. Gaylord, 57 N.C. 74 (1858). 
Where the complaint of wife seeking a di- 

vorce alleged facts which, if believed, entitled 
her to the relief demanded, and it was supple- 
mented by an affidavit that the husband was 
trying to dispose of his property and had offered 
his land for sale with the avowed purpose of 
leaving the State, and that the children were 
small and needed the mother’s care, it was 

proper to grant an order for alimony pendente 
lite, and it was also competent for the court to 
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award to the mother the custody of the younger 
children. Scroggins v. Scroggins, 80 N.C. 319 

(1879). 
Where the allegations in the complaint were 

not controverted, it was sufficient if the judge 
found that no answer was filed and adjudged 
alimony to be paid. Zimmerman v. Zimmerman, 
113 N.C. 432, 18 S.E. 334 (1893). 
Where, in husband’s action for divorce on 

ground of adultery, wife filed an answer deny- 
ing the charges and set up a cross-action for 
divorce from bed and board, the finding by the 
court that the wife denied the charge of adul- 
tery under oath, that the court did not find that 
she was guilty of adultery, that the husband 
had abandoned her and that she was finan- 
cially unable to defray the necessary and 
proper expenses of the action and was without 
means of support, and that the husband was 
financially able to make the payments ordered, 
was sufficient to support the court’s order of 
alimony pendente lite. Covington v. Covington, 
Da WNC 69.255. . 2d 5581939). 

Plaintiff was entitled to an order for subsis- 
tence pendente lite where the facts found by the 
judge showed that the defendant abandoned 
his wife, without any fault or provocation on 
her part, and without providing for her any 
maintenance and support. Bailey v. Bailey, 243 
N.C. 412, 90 S.E.2d 696 (1956). 
Award Held Improper. — Where the find- 

ing that plaintiff wife was a “dependent spouse” 
amounted to a mere conclusion unsupported by 
a finding of fact, and where there were no 
findings upon which to conclude that wife was 
entitled to the relief demanded under subsec- 
tion (a)(1) of this section, the trial court erred in 

ordering alimony pendente lite and counsel 
fees. Kornegay v. Kornegay, 15 N.C. App. 751, 
190 S.E.2d 646 (1972). 

III. DISCRETION AND FINDINGS OF 
TRIAL COURT. 

Amount of Subsistence and Counsel 
Fees Is in Trial Court’s Discretion. — The 
amount allowed for subsistence pendente lite 
and counsel fees is within the discretion of the 
trial court, and the court’s decision is not re- 
viewable except in case of abuse of discretion or 
error of law. Phillips v. Phillips, 223 N.C. 276, 
993 N.C. 279, 25 S.E.2d 848, 25 S.E.2d 848 
(1943); Cunningham vy. Cunningham, 234 N.C. 
1, 65 S.E.2d 375 (1951); Mercer v. Mercer, 253 
Nie 104, L1G 5.120.443 (1960); Grithth, v. 
Griffith, 265 N.C. 521, 144 S.B.2d 589 (1965); 
Miller v. Miller, 270 N.C. 140, 153 S.E.2d 854 
(1967); Brady v. Brady, 273 N.C. 299, 160 
S.E.2d 13 (1968); Harper v. Harper, 9 N.C. App. 
341, 176 S.E.2d 48 (1970); Austin v. Austin, 12 

N.C. App. 390, 183 S.E.2d 428 (1971); Rickert v. 
hiekert, 282 NLC. 373, 193 5.6.2d 79 (1972); 
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Strother v. Strother, 29 N.C. App. 223, 223 
S.E.2d 838 (1976). 

The amount of the allowance to plaintiff for 
subsistence pendente lite and counsel fees is a 
matter for the trial judge. He has full power to 
act without the intervention of the jury, and his 
discretion in this respect is not reviewable, 
except in case of an abuse of discretion. 
Fogartie v. Fogartie, 236 N.C. 188, 72 S.E.2d 
226 (1952); Rowland v. Rowland, 253 N.C. 328, 
116 S.E.2d 795 (1960); Harrell v. Harrell, 253 
NG. 758,, 117 19.b.-2der 28 (1 961).5 Harrell Fy. 
Harrell, 256 N.C. 96; 123 S.E.2d 220 (1961). 
Where attorneys’ fees may be_ properly 

awarded, the amount of the award rests within 

the sound discretion of the trial judge and is 
reviewable on appeal only for abuse of discre- 
tion. Hudson v. Hudson, 299 N.C. 465, 263 

5. Hd 719 (1930). 
But This Discretion Is Not Absolute and 

Unreviewable. — The allowance of support 
and counsel fees pendente lite in a suit for 
divorce or alimony without divorce is not an 
absolute discretion to be exercised at the plea- 
sure of the court and unreviewable, but is to be 

exercised within certain limits and with respect 
to factual conditions. Butler v. Butler, 226 N.C. 

594, 39 S.E.2d 745 (1946); Garner v. Garner, 

DOUNICY 2985 154. SE. 2d: 46.1967); Bradyqy. 
Bradyv2io UN, C.5299)0160) Ss: 2d" 13 (1963); 
Little v. Little, 12 N.C. App. 353, 183 S.E.2d 278 
(1971). But see, Tiedemann v. Tiedemann, 204 

N.C. 682, 169 S.E. 422 (1933). 
Discretion in making allowances pendente 

lite is confined to consideration of the necessi- 
ties of the wife on the one hand, and the means 

of the husband on the other. Brady v. Brady, 273 
N.C. 299, 160 S.E.2d 13 (1968). 
Mixed Questions of Law and Fact. — 

Determination of what constitutes a “depen- 
dent spouse” and what constitutes a “support- 
ing spouse” requires an application of princi- 
ples of statutory law to facts and therefore 
involves mixed questions of law and fact. Peo- 
ples v. Peoples, 10 N.C. App. 402, 179 S.E.2d 

Sou LO (1): 
Trial Judge Must Look into the Merits. 

— In considering a motion for alimony pen- 
dente lite, the court may not exercise an abso- 
lute and unreviewable discretion based solely 
upon the allegations of the complaint and the 
plaintiff's evidence offered in support thereof, 
while refusing to hear the evidence of the 
defendant. The judge is expected to look into 
the merits of the action and determine, in his 

sound legal discretion, after considering the 
allegations of the complaint and the evidence of 
the respective parties, whether or not the mo- 
vant is entitled to the relief sought. Ipock v. 
Ipock, 233 N.C. 387, 64 S.E.2d 283 (1951); 
Parker v. Parker, 261 N.C. 176, 134 $.E.2d 174 

(1964). 
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And Consider a Number of Factors. — 
While the amount of alimony pendente lite to 
be awarded rests within the sound discretion of 
the trial judge, the judge must take into con- 
sideration a number of factors, including the 
accustomed standard of living of the parties 
and the estate of earnings of each party. 
Cornelison v. Cornelison, 47 N.C. App. 91, 266 
SD poor TACHA RSeYO)), 
The facts required by the statutes must 

be alleged and proved to support an order for 
subsistence pendente lite. Rickert v. Rickert, 
282 N.C. 373, 193 S.E.2d 79 (1972); Guy v. Guy, 
27 N.C. App. 343, 219 S.E.2d 291 (1975); Ross v. 
Ross, 33 N.C. App. 447, 235 S.E.2d 405 (1977). 
And the Court Must Make Findings of 

Fact and Conclusions of Law Thereon. — 
In suits for alimony pendente lite, the grounds 
listed under this section are conclusions of law 
necessary to justify an order granting such 
alimony. The court, therefore, must conclude as 
a matter of law that the party seeking alimony 
pendente lite (1) is the dependent spouse, (2) is 
a party in an action for absolute divorce, di- 
vorce from bed and board, annulment, or alli- 
mony without divorce and, (3) from all the 
evidence presented pursuant to G.S. 50-16.8(f), 
(a) is entitled to the relief demanded in the 
action, and (b) is shown to lack sufficient means 
whereon to subsist during the prosecution or 
defense of the suit. Specific facts which support 
such a conclusion must be found. Steele v. 
Steele, 36 N.C. App. 601, 244 S.E.2d 466 (1978). 

This section requires the trial judge to con- 
clude as a matter of law that the spouse seeking 
alimony pendente lite is the dependent spouse 
within the meaning of G.S. 50-16.1(3); that 
such spouse is a party in an action for absolute 
divorce, divorce from bed and board, annul- 

ment, or alimony without divorce; that such 
spouse is entitled to the relief demanded; and 
that such spouse is shown to lack sufficient 
means whereon to subsist during the course of 
the litigation. Cornelison v. Cornelison, 47 N.C. 
App. 91, 266 S.E.2d 707 (1980). 

It is necessary for the trial judge to make 
findings from which it can be determined, upon 
appellate review, that an award of alimony 
pendente lite is justified and appropriate in the 
case. Peoples v. Peoples, 10 N.C. App. 402, 179 
So 2des (197 t)airavisv. (raview2 1 No opp. 
Si Deena bed ol Ze 7 5), 
Evidentiary or Subsidiary Facts Need 

Not Be Found. — In an action for alimony 
pendente lite the trial court is not required to 
find evidentiary or subsidiary facts. The court 
need only find the ultimate facts in issue. Orren 
y. Orren, 25 N.C. App. 106, 212 S.E.2d 394 

(1975). 
But Findings of Ultimate Facts Must Be 

Made. — In making findings of fact under 
subsection (f) of G.S. 50-16.8 it is not necessary 
that the trial judge make detailed findings as to 
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each allegation and evidentiary fact presented. 
It is necessary that he find the ultimate facts 
sufficient to establish that the dependent 
spouse is entitled to an award of alimony pen- 
dente lite under the provisions of subsection (a) 
of this section. Blake v. Blake, 6 N.C. App. 410, 
170 S.E.2d 87 (1969); Robbins v. Robbins, 43 
N.C. App. 488, 259 S.E.2d 353 (1979). 

The judge must find ultimate facts sufficient 
to establish that the dependent spouse is enti- 
tled to an award of alimony pendente lite under 
the provisions of subsection (a) of this section. 
Peoples v. Peoples, 10 N.C. App. 402, 179 S.E.2d 
inszom( (ely 
Finding on Right to Relief Is Essential. 

— It is essential that a sufficient finding be 
made that the dependent spouse is entitled to 
the relief sought. Whitney v. Whitney, 15 N.C. 
App. 151, 189 S.E.2d 629 (1972); Sprinkle v. 
Sprinkle, 17 N.C. App. 175, 193 S.H.2d 468 

GIST 2): 
Dependency Must Be Found. — Absent a 

finding of fact in the order of alimony pendente 
lite that the plaintiff was a dependent spouse, 
alimony pendente lite may not be awarded. 
Musten v. Musten, 36 N.C. App. 618, 244 S.E.2d 

699 (1978). 
As Must Financial Need. — While it is not 

necessary in awarding alimony pendente lite on 
the basis of dependency for the trial judge to 
find that the wife (dependent spouse) would be 
unable to exist without support, it is necessary 
that the trial judge find facts which establish 
that she is substantially in need of mainte- 
nance and support. Newsome v. Newsome, 22 
N.C. App. 651, 207 S.E.2d 355 (1974). 

In order to recover counsel fees, this section 
requires a finding that plaintiff is unable to 
defray the expense of prosecuting the suit. 
Davis v. Davis, 62 N.C. App. 573, 302 S.E.2d 

886 (1983). 
Due regard must also be given to the 

ability of the supporting spouse to pay. 
Gardner v. Gardner, 40 N.C. App. 334, 252 
5 He2d 867.1979): 
Lack of Findings as to Dependent 

Spouse’s Means Is Reversible Error. — 
Failure to make specific findings as to the 
sufficiency of dependent spouse’s means of sub- 
sistence during the prosecution of her action 
and of defraying the necessary expenses thereof 
constitutes reversible error. Mitchell v. Mitch- 
ell, 12°N. CC. App.54, 16255 He2d 6277019 (i: 
Findings of Fact Necessary for Award of 

Attorneys’ Fees. — In order to award attor- 
neys’ fees in alimony cases the trial court must 
make findings of fact showing that fees are 
allowable and that the amount awarded is 
reasonable. Upchurch v. Upchurch, 34 N.C. 
App: 658,239 S| E.2d) 701 (1977), certadeniecs 
294 N.C. 363, 242 S.E.2d 634 (1978). 
Where the order appealed from is deficient in 

findings to establish that plaintiff is entitled to 
alimony pendente lite pursuant to this section, 
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the award of counsel fees under G.S. 50-16.4 is 
also unsupported and must be reversed. Man- 
ning v. Manning, 20 N.C. App. 149, 201 $.E.2d 
46 (1973). 
Where the findings of fact are insufficient to 

support an award for alimony pendent lite, 
they are likewise insufficient to support an 
award of counsel fees. Newsome v. Newsome, 

22 N.C. App. 651, 207 S.E.2d 355 (1974). 
Trial judge is not required to make neg- 

ative findings justifying denial of an appli- 
cation by dependent spouse for alimony pen- 
dente lite. In re Mason, 13 N.C. App. 334, 185 
S.E.2d 483 (1971), cert. denied, 280 N.C. 495, 

166 Sr8.207512 (1972). 
Findings in alimony pendente lite mo- 

tion are solely for purpose of that motion 
and are not competent evidence on the final 
hearing of the same issues. Perkins v. Perkins, 
85 N.C. App. 660, 355 S.E.2d 848, cert. denied, 
320 N.C¥633,.300 5.4.20 92,(1987). 

IV. AMOUNT. 

Determination of Amount Is Made in 
Same Manner as Alimony. — The determina- 
tion of the amount and the payment of alimony 
pendente lite is to be made in the same manner 
as alimony, except that alimony pendente lite 
shall be limited to the pendency of the suit in 
which the application is made. Blake v. Blake, 6 
N.C. App. 410, 170 S.E.2d 87 (1969). 

The amount of alimony pendente lite is to be 
determined in the discretion of the trial judge 
in the same manner as the amount of alimony 
is determined. Little v. Little, 9 N.C. App. 361, 

iGpo i. 2dn52 1. (1970). 
Award Should Be Based on Supporting 

Spouse’s Earnings. — If the husband (sup- 
porting spouse) is honestly and in good faith 
engaged in a business to which he is properly 
adapted, and is making a good faith effort to 
earn a reasonable income, the award should be 

based on the amount which he is earning when 
the award is made. Robinson v. Robinson, 10 

N.C. App. 463, 179 S.E.2d 144 (1971). 
But Amount of Allowance Is Not Neces- 

sarily Dependent upon Earnings. — The 
granting of a support allowance and the 
amount thereof does not necessarily depend 
upon the earnings of the husband. One who is 
able-bodied and capable of earning may be 
ordered to pay subsistence. Robinson v. Robin- 
son, 10 N.C. App. 463, 179 S.E.2d 144 (1971). 
When Award Will Be Based on Capacity 

to Earn. — To base an award on capacity to 
earn rather than actual earnings, there should 
be a finding based on evidence that the hus- 
band (supporting spouse) was failing to exer- 
cise his capacity to earn because of a disregard 
of his marital obligation to provide reasonable 
support for his wife (dependent spouse). Con- 
rad v. Conrad, 252 N.C. 412, 113 S.E.2d 912 
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(1960); Robinson v. Robinson, 10 N.C. App. 463, 

179 S.E.2d 144 (1971). 
An award of alimony pendente hte may not 

be based on the earning capacity of the support- 
ing spouse in the absence of a finding that the 
defendant is failing to exercise his capacity to 
earn because of a disregard of his marital 
obligation to provide reasonable support. Gob- 

ble v. Gobble, 35 N.C. App. 765, 242 S.E.2d 516 

(1973). 
Allowance When Supporting Spouse De- 

nies Having Property. — Where the husband 
(supporting spouse) denies having any prop- 
erty, but admits that he is an able-bodied man, 
the court may order an allowance without in- 
quiry into the value of his property. Muse v. 

Muse, 84 N.C. 35 (1881). 
Consideration of Dependent Spouse’s 

Station in Life. — In determining the need for 
maintenance and support, the court will give 
due consideration to the plaintiff's accustomed 
station in life. Gardner v. Gardner, 40 N.C. App. 
B34, ZoZpouke2dysO7 ico 79), 
Allowance of Reasonable Amount. — In 

an action for alimony without divorce, upon 
issuance of summons and the filing of a verified 
complaint setting forth facts sufficient to entitle 
the complainant to the relief sought, the judge 
has power to require the payment by the hus- 
band of a reasonable amount for the wife’s 
subsistence and counsel fees pendente lite. Per- 
kins v. Perkins, 232 N.C. 91, 59 S.E.2d 356 

(1950). 
Award Upheld. — Award of $400.00 per 

month for support and maintenance pendente 
lite upheld. Weaver v. Weaver, 88 N.C. App. 
634, 364 S.E.2d 706, cert. denied, 321 N.C. 330, 
368 S.E.2d 875 (1988). 

V. REVIEW ON APPEAL. 

Appeal as a Matter of Right. — An order 
requiring payment of alimony pendente lite 
and counsel fees affects a substantial right 
from which an appeal lies as a matter of right. 
Little v. Little, 12 N.C. App. 353, 183 S.E.2d 278 

(1971). 
Scope of Review. — Proper exercise of the 

trial judge’s authority in granting alimony, ali- 
mony pendente lite, or counsel fees is a ques- 
tion of law, reviewable on appeal. Rickert v. 
Rickert, 282 N.C. 373, 193 S8.E.2d 79 (1972). 
Reviewable Question of Law in Award of 

Attorneys’ Fees. — The facts required by this 
section and G.S. 50-16.4 must be alleged and 
proved to support an order for attorneys’ fees. 
Whether these requirements have been met is a 
question of law that is reviewable on appeal. 
Hudson v. Hudson, 299 N.C. 465, 263 S.E.2d 

719 (1980). 
Order denying alimony pendente lite 

and attorneys’ fees is an interlocutory de- 
cree from which an immediate appeal does not 

223 



§50-16.3A 

lie. Wilson v. Wilson, 90 N.C. App. 144, 367 

S.E.2d 363 (1988). 
Denial of Attorneys’ Fees Held Interloc- 

utory. — Denial of attorneys’ fees under G.S. 
50-16.4 was not a final order of the trial court, 

where at the time appellant’s motion was filed 
there had been no determination that his cli- 
ent, defendant, was entitled to alimony pen- 
dente lite under this section, so that appellant 
was not yet entitled to attorneys’ fees under 
G.S. 50-16.4, and as appellant could appeal the 
denial of his motion after final judgment, or 
could bring a separate lawsuit to collect his 
fees, no substantial right of appellant was af- 
fected by the Court of Appeals’ failure to enter- 
tain an interlocutory appeal on this issue. How- 
ell v. Howell, 89 N.C. App. 115, 365 S.E.2d 181 

(1988). 
Weight of Evidence is for Trier of Facts. 

— While the sufficiency of the findings of fact to 
support the award is reviewable on appeal, the 
weight to be accorded the evidence is solely for 
the trier of the facts. Cornelison v. Cornelison, 
A7 N.C. App. 91, 266 S.E.2d 707 (1980). 

§ 50-16.3A. Alimony. 
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Conclusive Effect of Findings. — If the 
findings of fact are supported by competent 
evidence, they are conclusive on appeal, even 

though the evidence would support contrary 
findings. Cornelison v. Cornelison, 47 N.C. App. 
91, 266 S.E.2d 707 (1980). 

Effect of Appeal. — When an order arising 
from a domestic case is appealed, the cause is 
taken out of the jurisdiction of the trial court 
and put into the jurisdiction of the appellate 
court. Pending the appeal, the trial judge is 
functus officio and is without authority to act in 
the matter. Traywick v. Traywick, 31 N.C. App. 
363, 229 S.E.2d 220 (1976). 
Remand on Appeal. — The district court 

had jurisdiction to entertain a motion in the 
cause and to adjudge defendant guilty of con- 
tempt for failure to comply with order for ali- 
mony pendente lite after the judgment on the 
merits had been reversed on other grounds, 
new trial had been ordered and the case had 
been certified back to the trial court by the 
Court of Appeals. Traywick v. Traywick, 31 N.C. 
App. 663, 229) 5.4.20 220 (1976), 

(a) Entitlement. — In an action brought pursuant to Chapter 50 of the 

General Statutes, either party may move for alimony. The court shall award 

alimony to the dependent spouse upon a finding that one spouse is a dependent 

spouse, that the other spouse is a supporting spouse, and that an award of 

alimony is equitable after considering all relevant factors, including those set 

out in subsection (b) of this section. If the court finds that the dependent spouse 

participated in an act of illicit sexual behavior, as defined in G.S. 50-16.1A(3)a., 

during the marriage and prior to or on the date of separation, the court shall 

not award alimony. If the court finds that the supporting spouse participated 

in an act of illicit sexual behavior, as defined in G.S. 50-16.1A(3)a., during the 

marriage and prior to or on the date of separation, then the court shall order 

that alimony be paid to a dependent spouse. If the court finds that the 

dependent and the supporting spouse each participated in an act of illicit 

sexual behavior during the marriage and prior to or on the date of separation, 

then alimony shall be denied or awarded in the discretion of the court after 

consideration of all of the circumstances. Any act of illicit sexual behavior by 
either party that has been condoned by the other party shall not be considered 
by the court. 

The claim for alimony may be heard on the merits prior to the entry of a 
judgment for equitable distribution, and if awarded, the issues of amount and 
of whether a spouse is a dependent or supporting spouse may be reviewed by 
the court after the conclusion of the equitable distribution claim. 

(b) Amount and Duration. — The court shall exercise its discretion in 
determining the amount, duration, and manner of payment of alimony. The 
duration of the award may be for a specified or for an indefinite term. In 
determining the amount, duration, and manner of payment of alimony, the 
court shall consider all relevant factors, including: 

(1) The marital misconduct of either of the spouses. Nothing herein shall 
prevent a court from considering incidents of post date-of-separation 
marital misconduct as corroborating evidence supporting other evi- 
dence that marital misconduct occurred during the marriage and 
prior to date of separation; 
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(2) The relative earnings and earning capacities of the spouses; 
(3) The ages and the physical, mental, and emotional conditions of the 

spouses; 
(4) The amount and sources of earned and unearned income of both 

spouses, including, but not limited to, earnings, dividends, and 
benefits such as medical, retirement, insurance, social security, or 
others; 

(5) The duration of the marriage; 
(6) The contribution by one spouse to the education, training, or increased 

earning power of the other spouse; 
(7) The extent to which the earning power, expenses, or financial obliga- 

tions of a spouse will be affected by reason of serving as the custodian 
of a minor child; 

(8) The standard of living of the spouses established during the marriage; 

(9) The relative education of the spouses and the time necessary to 
acquire sufficient education or training to enable the spouse seeking 
rete to find employment to meet his or her reasonable economic 

needs; 
(10) The relative assets and liabilities of the spouses and the relative debt 

service requirements of the spouses, including legal obligations of 

support; 
(11) The property brought to the marriage by either spouse; 
(12) The contribution of a spouse as homemaker; 
(13) The relative needs of the spouses; 
(14) The federal, State, and local tax ramifications of the alimony award; 

(15) Any other factor relating to the economic circumstances of the parties 

that the court finds to be just and proper. 
(16) The fact that income received by either party was previously consid- 

ered by the court in determining the value of a marital or divisible 

asset in an equitable distribution of the parties’ marital or divisible 

property. 
(c) Findings of Fact. — The court shall set forth the reasons for its award or 

denial of alimony and, if making an award, the reasons for its amount, 

duration, and manner of payment. Except where there is a motion before the 

court for summary judgment, judgment on the pleadings, or other motion for 

which the Rules of Civil Procedure do not require special findings of fact, the 

court shall make a specific finding of fact on each of the factors in subsection 

(b) of this section if evidence is offered on that factor. 

(d) In the claim for alimony, either spouse may request a jury trial on the 

issue of marital misconduct as defined in G.S. 50-16.1A. If a jury trial is 

requested, the jury will decide whether either spouse or both have established 

marital misconduct. (1995, c. 319, s. 2; c. 509, s. 1385.2(b); 1998-176, s. 11.) 

Editor’s Note. — Session Laws 1995, c. 319, Legal Periodicals. — For article, “Giving 

s. 12, provides that this section is effective Credit Where Credit is Due: North Carolina 

October 1, 1995, is applicable to civil actions Recognizes Custodial Obligations as a Factor in 

filed on or after that date, and is not applicable Determining Alimony Entitlements,” see 74 

to pending litigation or future motions in the N.C.L. Rev. 2128 (1996). 

cause seeking to modify orders or judgments in 

effect on that date. 

CASE NOTES 

“New Action” Under Rule 41(a)(1). — An _ repealed G.S. 50-16.6(a)) failed to qualify as “a 

alimony claim made pursuant to subsection (a) | new action based on the same claim” under G.S. 

of this section and filed within one year of 1A-1, Rule 41(a)(1), because the claim for al- 

plaintiff’s dismissal of her first claim (under mony under this section was distinct from that 
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set out by the repealed section in that it de- 
ferred to the court’s discretion the decision of 
whether to award alimony where both the sup- 
porting and dependent spouse “each partici- 
pated in an act of illicit sexual behavior,” 
whereas the old section foreclosed a dependent 
spouse from recovering. Brannock v. Brannock, 
185 NeCeApps 635,-52315..2d 11051999 NC. 
App. LEXIS 1240 (1999). 

Severance pay is properly includable in 
a spouse’s income for the purposes of determin- 
ing the amount and duration of an alimony 
award. Glass v. Glass, 131 N.C. App. 784, 509 
5.E.2d 286 (1998). 
Amounts Paid Into Investments May Be 

Classified as Expenses. — The trial court did 
not abuse its discretion by characterizing the 
funds reflecting a marital pattern of savings as 
a reasonable expense where defendant was still 
employed and had a comfortable and signifi- 
cantly higher income than plaintiff, who was 
not working, but the trial court’s inclusion of 
this investment income amount as an expense 
for the plaintiff but not for the defendant did 
constitute an abuse of discretion. Bryant v. 
Bryant, 139 N.C. App. 615, 534 S.E.2d 230, 
2000 N.C. App. LEXIS 979 (2000), cert. denied, 
353 N.C. 261, 546 S.E.2d 91 (2000). 
Amounts paid into savings accounts by 

the parties from their respective incomes are 
includable as income for the purpose of deter- 
mining alimony. Glass v. Glass, 131 N.C. App. 
784, 509 S.E.2d 236 (1998). 
Findings of Fact. — The findings of fact 

required to support the amount, duration, and 
manner of payment of an alimony award are 
sufficient if findings of fact have been made on 
the ultimate facts at issue in the case and the 
findings of fact show the trial court properly 
applied the law in the case; however, the find- 
ings of fact need not set forth the weight given 
to the factors in subsection (b) by the trial court 
when determining the appropriate amount, du- 
ration, and manner of payment, as the weight 
given the factors is within the sound discretion 
of the trial court. Friend-Novorska v. Novorska, 

143 N.C. App. 387, 545 S.E.2d 788, 2001 N.C. 
App. LEXIS 302 (2001), aff’d, 354 N.C. 564, 556 
S.E.2d 294 (2001). 
Remand was required where a trial court, 

while making sufficient ultimate findings of 
fact to support an award of permanent alimony, 
failed to state findings of fact as to the reason- 
ing for the duration of the award and the 
manner of payment. Fitzgerald v. Fitzgerald, 
161 N.C. App. 414, 588 S.E.2d 517, 2003 N.C. 
App. LEXIS 2196 (2003). 

Actual findings by the trial court were 
insufficiently detailed or specific where, 
other than the parties’ contributions to retire- 
ment and stock, the trial court made no find- 

ings regarding the parties’ standard of living 
during the marriage and the parties’ respective 
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living expenses since the separation. Rhew v. 
Rhew, 138 N.C. App. 467, 531 S.E.2d 471, 2000 
N.C. App. LEXIS 634 (2000). 

Calculating Income. — There was no evi- 
dence to support the trial court’s conclusion 
that the husband would pick up additional 
business to offset established income losses of 
some $80,000 per year; thus, the court incor- 
rectly determined the husband’s income for 
alimony purposes. Glass v. Glass, 131 N.C. App. 
784, 509 S.E.2d 236 (1998). 
The amount of alimony pendente lite 

does not bind the trial court as to the 
amount of permanent alimony it must eventu- 
ally award. Bookholt v. Bookholt, 136 N.C. App. 
247, 523 S.H.2d 729, 1999 N.C: App. LEXIS 
13761999): 
Findings as to Duration of Alimony 

Award. — Where an action was filed on 16 July 
1993, pre-dating this section, and where the 
prior applicable version of the alimony provi- 
sions contained no requirement that there be 
findings relative to the duration of any alimony 
award, the trial court did not err in mandating 
a lifetime award and making no other findings 
relative to the duration of the award. Bookholt 
v. Bookholt, 136 N.C. App. 247, 523 S.E.2d 729, 
1999 N.C. App. LEXIS 1376 (1999). 
Findings on Marital Misconduct. — The 

trial court properly considered postseparation 
expenditures by the wife for clothing totalling 
$23,520, but such evidence did not require a 
finding of marital misconduct by the wife, 
where the court found that both parties spent 
excessively. Glass v. Glass, 131 N.C. App. 784, 
509 S.E.2d 236 (1998). 

The trial court was required to make specific 
findings as to the existence of marital miscon- 
duct, where the wife presented evidence that 
the husband communicated with other women 
during the marriage, met with one of them in 
an apartment, and hugged and kissed another. 
Friend-Novorska v. Novorska, 131 N.C. App. 
867, 509 S.E.2d 460 (1998). 

Trial judge held that plaintiff wife’s conduct 
constituted marital misconduct without just 
cause or excuse, and that the wife caused 

defendant husband to suffer indignities so that 
an award of alimony would not be equitable 
pursuant to G.S. 50-16.3A. The judgment was 
reversed and remanded where the appellate 
court found the trial court simply adopted the 
husband’s testimony without making indepen- 
dent findings of fact adequate to support its 
conclusions of law. Schmeltzle v. Schmeltzle, 
147 N.C Apne 12755501 2d 32652001 
App. LEXIS 1053 (2001). 
Where the evidence of the post-separation 

sexual intercourse between defendant and 
plaintiff’s husband corroborated the pre-sepa- 
ration relationship between these parties, the 
trial court properly denied defendant’s motion 
for JNOV regarding plaintiffs alienation of 
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affection claim. Pharr v. Beck, 147 N.C. App. 
268, 554 S.E.2d 851, 2001 N.C. App. LEXIS 
1144 (2001). 
Remand Where Court Made Unsup- 

ported Findings. — Trial court correctly con- 
sidered relevant factors, including wife’s con- 
structive abandonment of husband, in denying 
her claim for permanent alimony; nevertheless, 
case would be remanded because the record 
revealed that the trial court made at least three 
findings of fact which were not supported by the 
evidence. Alvarez v. Alvarez, 134 N.C. App. 321, 
AT Sek.202420(1999). 

Trial court erred by speculating about 
the results of the pending equitable distri- 
bution between the parties where no evidence 
was presented as to the likely outcome of the 
equitable distribution. Rhew v. Rhew, 138 N.C. 
App. 467, 531 S.E.2d 471, 2000 N.C. App. 
LEXIS 634 (2000). 
Summary judgment was appropriate 

where a premarital agreement signed by the 
parties irrefutably barred the wife’s claims for 
postseparation support, alimony and equitable 
distribution; the language in the subject agree- 
ment—drafted by the wife’s attorney—was suf- 
ficiently “express” to constitute a valid and 
enforceable waiver of the wife’s claims for 
postseparation support pursuant to G.S. 50- 
16.2A and alimony pursuant to G.S. 50-16.3A. 
Stewart v. Stewart, 141 N.C. App. 236, 541 
S.E.2d 209, 2000 N.C. App. LEXIS 1439 (2000). 
Standard of Living of the Spouses Estab- 

lished During the Marriage. — Former G.S. 
50-16.5 clearly stated that the trial court is to 
consider the parties’ “’accustomed standard of 
living,” not the potential standard of living; 
therefore, a trial court properly concluded that 
divorcing parties’ standard of living did not 
substantially increase when the husband be- 
came a partner in his accounting firm, resulting 
in a net increase in salary of approximately 
$240.00 a month, a change from $6,487.52 to 
$6,732.73. (Decided under former G.S. 50-16.5.) 
Kelly v. Kelly, — N.C. App. —, 606 S.E.2d 364, 
2004 N.C. App. LEXIS 2323 (2004). 
Alimony Award Upheld. — An alimony 

award to the plaintiff wife of $600 per month 
for 30 months was upheld where (1) the wife 
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received an unequal distribution of the marital 
property in her favor; (2) she was able to 
re-allocate her resources to meet her reason- 
able needs without depleting her separate es- 
tate; (3) both of the parties had selected careers 
and been educated for their career plans prior 
to their marriage; (4) the parties lived beyond 
their means during the last four years of their 
marriage; (5) subsequent to the parties’ separa- 
tion, the husband provided support to the wife 
which enabled her to obtain a full-time position 
at a university and to complete her training in 
order to meet her reasonable economic needs; 

and (6) certain expenses would have to be cut 
and re-allocated by both parties in order to live 
within their means which was not the case 
during the last few years of their marriage. 
Friend-Novorska v. Novorska, 143 N.C. App. 
387, 545 S.E.2d 788, 2001 N.C. App. LEXIS 302 
(2001), aff’d, 354 N.C. 564, 556 S.H.2d 294 
(2001). 

The trial court did not abuse its discretion in 
awarding alimony in the amount of $ 1,800.00 
per month to plaintiff based in part on its 
consideration of defendant’s financial benefits, 

such as health insurance, vehicle and reim- 

bursed expenses received through his company. 
Walker v. Walker, 143 N.C. App. 414, 546 
S.E.2d 625, 2001 N.C. App. LEXIS 295 (2001). 

Modification. — Under former G.S. 50-16.5 
(1987), in determining whether a change in 
circumstances had occurred for purposes of a 
motion to terminate alimony, a trial court was 
not allowed to reconsider a spouse’s dependent 
spouse status, as that was adjudicated at initial 
alimony hearing; alimony could have been re- 
duced to zero, but that did not result in loss of 

dependent spouse status. Honeycutt  v. 
Honeycutt, 152 N.C. App. 673, 568 S.E.2d 260, 
2002 N.C. App. LEXIS 966 (2002). 
Applied in Vadala v. Vadala, 145 N.C. App. 

478, 550 S.E.2d 536, 2001 N.C. App. LEXIS 662 

(2001). 
Cited in Williamson v. Williamson, 142 N.C. 

App. 702, 543 S.E.2d 897, 2001 N.C. App. 

LEXIS 181 (2001); Nunn v. Allen, 154 N.C. App. 

523, 574 S.E.2d 35, 2002 N.C. App. LEXIS 1522 

(2002), cert. denied, 356 N.C. 675, 577 S.E.2d 

630 (2003). 

§ 50-16.4. Counsel fees in actions for alimony, postsepa- 

ration support. 

At any time that a dependent spouse would be entitled to alimony pursuant 

to G.S. 50-16.3A, or postseparation support pursuant to G.S. 50-16.2A, the 

court may, upon application of such spouse, enter an order for reasonable 

counsel fees for the benefit of such spouse, to be paid and secured by the 

supporting spouse in the same manner as alimony. (1967, c. 1152, s. 2; 1995, c. 

a9. s. 0.) 
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Editor’s Note. — Session Laws 1995, c. 319, 

which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 

“Counsel fees in actions for alimony. 
“At any time that a dependent spouse would 

be entitled to alimony pendente lite pursuant to 
G.S. 50-16.3, the court may, upon application of 
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such spouse, enter an order for reasonable 
counsel fees for the benefit of such spouse, to be 
paid and secured by the supporting spouse in 
the same manner as alimony.” 

Legal Periodicals. — For comment on con- 
tingent fees in domestic relations actions, see 
62 N.C.L. Rev. 381 (1984). 

For note, “The Contingent Fee Contract in 
Domestic Relations Cases,” see 7 Campbell L. 
Rev. 427 (1985). 

For note, “A Public Goods Approach to Calcu- 
lating Reasonable Fees under Attorney Fee 
Shifting Statutes,” see 1989 Duke L.J. 438. 

CASE NOTES 

I. In General. 
II. Amount of Fees. 

III. Findings. 
IV. Review on Appeal. 

I. IN GENERAL. Purpose. — The purpose of the allowance 

Editor’s Note. — Some of the cases cited 
below were decided under former G.S. 50-15 
and 50-16 which dealt with alimony pendente 
lite in divorce actions and subsistence and coun- 
sel fees pending actions for alimony without 

divorce, respectively. 
Former Sections 50-16.1 Through 50- 

16.10 in Pari Materia. — The statutes codi- 
fied as G.S. 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 

to be construed in pari materia. Rowe v. Rowe, 

305 NG. 1775287 -5.8:2d'840 C1982): 
Section 50-16.9 does not list factors to help in 

the modification decision, but the alimony stat- 
utes, G.S. 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 

B30 VN Ca 2699299 5S. i.2d) 214509382) 
Right Derived from Common Law. — The 

right of a wife (dependent spouse) to subsis- 
tence pending trial and to attorneys’ fees was 
derived from the common law. Little v. Little, 

12 N.CoApp aan 83 Sl 2edeeiero ma): 
Apart from statute, there is no duty 

upon husband (supporting spouse), before 
or after separation, to furnish wife (de- 
pendent spouse) with legal counsel, 
whether he or another be the adverse party to 
her controversy. Rickert v. Rickert, 282 N.C. 
O13, °193. 5, Be2diy Selo 72). 

Notice and Due Process Considerations. 
— Although this section and G.S. 50-13.6 pro- 
vide for attorney’s fees in both modification of 
child support actions and alimony actions, this 
authority does not override a party’s basic con- 
stitutional rights to notice and due process 
considerations. Spencer v. Spencer, 133 N.C. 
App. 38, 514 S.E.2d 283 (1999). 

for attorneys’ fees is to put the wife (dependent 
spouse) on substantially even terms with the 
husband (supporting spouse) in the litigation. 
Harrell v. Harrell, 253 N.C. 758, 117 S.E.2d 728 
(1961); Harrell v. Harrell, 256 N.C. 96, 123 
S.E.2d 220 (1961); Deal v. Deal, 259 N.C. 489, 
131 S.E.2d 24 (1963); Stanback v. Stanback, 
270 N.C. 497, 155 S.E.2d 221 (1967); Sprinkle v. 
Sprinkle, 17 N.C. App. 175, 193 S.H.2d 468 

@on2): 
The remedy of subsistence and counsel fees 

pendente lite is intended to enable the wife to 
maintain herself according to her station in life 
and to employ counsel to meet her husband at 
trial upon substantially equal terms. Little v. 
little; 12:N.Ci App! 353,083 Si 2di27 Store 

The purpose of the allowance of counsel fees 
pendente lite is to enable the wife (dependent 
spouse), as litigant, to meet the husband (sup- 
porting spouse), as litigant, on substantially 
even terms by making it possible for her to 
employ adequate counsel. Schloss v. Schloss, 
273 N.C. 266,560'S.E 2d (1968); Ricketia 
Rickert) 282 N.C 3373 Warsi bh 2dy/9maae 
Hudson v. Hudson, 299 N.C. 465, 263 S.EH.2d 

TLOK L380): 
Contingent Fee Agreements Are Not En- 

forceable. — A contract for the payment of a 
fee to an attorney contingent upon his procur- 
ing a divorce for his client or contingent in 
amount upon the amount of alimony and/or 
property awarded is void as against public 
policy. Such a contract is unenforceable exclu- 
sively by virtue of the fact that it violates the 
public policy of this state. Thompson v. Thomp- 
son, 70 N.C. App. 147, 319 S.E.2d 315 (1984), 
revd on other grounds, 313 N.C. 3138, 328 

S.E.2d 288 (1985). 
Contingent-fee contract in which fee 

was contingent with respect to both di- 
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vorce and equitable distribution actions 
was void as against public policy, even though 
the uncontested divorce involved relatively 
minimal time compared with the time the at- 
torney spent on the equitable distribution 
claim; and the attorney could not recover either 
under the contract itself or in quantum meruit 
for services rendered pursuant to the contract. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 

(1986). 
Contingent-Fee Contract in Equitable 

Distribution Must Be Separated from Fee 
Agreement for Divorce. — If an attorney 
represents a client in both a divorce proceeding 
and an equitable distribution proceeding, and 
the client wishes to have a contingent-fee con- 
tract in the equitable distribution proceeding, 
the parties must execute a separate agreement 
to provide for a fee in the divorce action that is 
not contingent upon the securing of the divorce. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 

(1986). 
Award of “Expenses” Is Not Authorized. 

— This section provides only for the award of 
“reasonable counsel fees,” making no mention 
of “expenses.” Williams v. Williams, 42 N.C. 
App. 163, 256 S.E.2d 401 (1979), aff'd, 299 N.C. 
174, 261 S.E.2d 849 (1980). 
Counsel fees are not allowable in all 

alimony cases, only those that come within 
the ambit of this section and G.S. 50-16.3. 
Upchurch v. Upchurch, 34 N.C. App. 658, 239 
S.E.2d 701 (1977), cert. denied, 294 N.C. 363, 
242 S.E.2d 634 (1978). 

Section Is Not Restricted to Proceedings 
for Alimony Pendente Lite. — While the 
language of this section could be improved 
upon, its effect is not to restrict the award of 
counsel fees to alimony pendente lite proceed- 
ings and actions of the court pursuant thereto. 
Upchurch v. Upchurch, 34 N.C. App. 658, 239 
S.E.2d 701 (1977), cert. denied, 294 N.C. 363, 

242 S.E.2d 634 (1978). 
Spouse awarded alimony pendante lite 

does not lose her right to attorney’s fees 
for services rendered in a pendente lite proceed- 
ing in the event the recipient’s permanent ali- 
mony claim is denied. Wyatt v. Hollifield, 114 
N.C. App. 352, 442 S.E.2d 149 (1994). 
Award of counsel fees is appropriate 

whenever it is shown that the spouse is, in 
fact, dependent, is entitled to the relief de- 
manded, and is without sufficient means 
whereon to subsist during the prosecution and 
to defray the necessary expenses thereof. 
Fungaroli v. Fungaroli, 53 N.C. App. 270, 280 
S.H.2d 787 (1981). 
A trial court is authorized to award attor- 

neys’ fees to a party who has shown that she is 
entitled to the relief demanded, is a dependent 
spouse, and lacks sufficient means upon which 
to live during the prosecution of the suit and to 
defray her necessary legal expenses. Perkins v. 
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Perkins, 85 N.C. App. 660, 355 S.E.2d 848, cert. 

denied, 320 N.C. 6338, 360 S.E.2d 92 (1987). 
To recover attorneys’ fees pursuant to this 

section in an action for alimony, the spouse 
must be entitled to the relief demanded, must 

be a dependent spouse, and must have insuffi- 
cient means to subsist during the prosecution of 
the suit and to defray the expenses thereof. 
Caldwell v. Caldwell, 82 N.C. App. 225, 356 
S.E.2d 821, cert. denied, 320 N.C. 791, 361 
Ss H.2d 721987): 

The requirements which a spouse must meet 
before a request for attorneys’ fees pendente 
lite can be granted are as follows: (1) the party 
requesting the award must be a “dependent 
spouse” as defined in former G.S. 50-16.1(3); (2) 
the party must be entitled to alimony pendente 
lite; and (3) the court must find that the depen- 
dent spouse is without sufficient means to sub- 
sist during the prosecution or defense of the 
suit and to defray the attendant expenses 
thereof. Weaver v. Weaver, 88 N.C. App. 634, 
364 S.E.2d 706, cert. denied, 322 N.C. 330, 368 
S.E.2d 875 (1988). 

“At anytime” includes times subsequent to 
determination of the issues in favor of the 
dependent spouse at the trial of her cause on its 
merits. Upchurch v. Upchurch, 34 N.C. App. 
658, 239 S.E.2d 701 (1977), cert. denied, 294 
N.C. 363, 242 S.E.2d 634 (1978). 
Anytime a dependent spouse can show 

grounds for alimony pendente lite under G.S. 
50-16.3, the court can award attorneys’ fees; 

“anytime” includes time subsequent to the de- 
termination of the issues in the dependent 
spouse’s favor at the trial of his or her cause on 
the merits. Evans v. Evans, 111 N.C. App. 792, 
434 S.E.2d 856, cert. denied, 335 N.C. 554, 439 
S.E.2d 144 (1993). 

Fees Allowable for Precursory Activity. 
— All litigation inevitably involves certain pre- 
cursory activity. The term “litigant” is not in- 
tended to exclude legitimate work by counsel in 
such precursory activity from those services for 
which fees are allowable. Whedon v. Whedon, 

58 N.C. App. 524, 294 S.E.2d 29, cert. denied, 

306 N.C. 752, 295 S.E.2d 764 (1982). 
Entitlement to Representation Is Not 

Limited to Trial Level. — There is nothing in 
our statutory or case law to suggest that a 

dependent spouse in this State is entitled to 
meet the supporting spouse on equal footing, in 
terms of adequate and suitable legal represen- 
tation, at the trial level only. Fungaroli v. 
Fungaroli, 53 N.C. App. 270, 280 S.E.2d 787 

(1981). 
And an award of attorneys’ fees for ser- 

vices performed on appeal should ordi- 
narily be granted, provided the general stat- 
utory requirements for such an award are duly 
met, especially where the appeal is taken by 
the supporting spouse. Fungaroli v. Fungaroli, 
HoaN iC eeApp 627 0se 280i She 2dies (a LOS): 

229 



§50-16.4 

Whedon v. Whedon, 313 N.C. 200, 328 S.E.2d 

437 (1985). 
Recovery of Fees After Denial of Ali- 

mony Pendente Lite. — There was no merit 
to defendant’s contention that, because plain- 
tiff’s claim for alimony pendente lite was de- 
nied, plaintiff was precluded from recovering 
attorneys’ fees in the subsequent action for 
permanent alimony. Vandiver v. Vandiver, 50 
N.C. App. 319, 274 S.E.2d 243, cert. denied, 302 
N.C. 634, 280 S.E.2d 449 (1981). 
Recovery of Attorneys’ Fees When Mod- 

ification of Alimony Is Sought After Abso- 
lute Divorce. — This section is applicable any 
time a dependent spouse can show that she has 
grounds for alimony pendente lite, even though 
the proceeding was not brought for that pur- 
pose. That any time includes times subsequent 
to the determination of the issues in her favor 
at the trial of her cause on the merits. Thus, if 

she meets the three requirements of G.S. 50- 
16.3(a) for alimony pendente lite, she can re- 
cover her attorneys’ fees even though she 
sought alimony modification subsequent to ab- 
solute divorce. Broughton v. Broughton, 58 N.C. 
App. 778, 294 S.E.2d 772, cert. denied, 307 N.C. 

269, 299 S.E.2d 214 (1982). 
Prerequisites to Award of Attorneys’ 

Fees. — The clear and unambiguous language 
of this section and G.S. 50-16.3 provides as 
prerequisites for determination of an award of 
counsel fees that (1) The spouse must be enti- 
tled to the relief demanded; (2) The spouse 
must be a dependent spouse; and (3) The de- 
pendent spouse must not have sufficient means 
whereon to subsist during the prosecution of 
the suit and to defray the necessary expenses 
thereof. Rickert v. Rickert, 282 N.C. 373, 193 
S.E.2d 79 (1972); Guy v. Guy, 27 N.C. App. 343, 
219 S.E.2d 291 (1975); Taylor v. Taylor, 46 N.C. 
App. 438, 265 S.E.2d 626 (1980); Knott v. Knott, 
52 N.C. App. 543, 279 S.E.2d 72 (1981); Roberts 
v. Roberts, 68 N.C. App. 163, 314 S.E.2d 781 
(1984); Whedon v. Whedon, 313 N.C. 200, 328 
S.B.2d 4387 (985); Patton v. Patton, -738°N.C. 
App. 247, 337 S.E.2d 607 (1985), rev’d in part 
on other grounds, 318 N.C. 404, 348 S.E.2d 593 

(1986). 
Any time a dependent spouse can show that 

she has the grounds for alimony pendente lite, 
i.e., that (1) she is entitled to the relief de- 
manded in her action or cross-action for divorce 
from bed and board or alimony without divorce, 
and (2) she does not have sufficient means 
whereon to subsist during the prosecution or 
defense of the suit and to defray the necessary 
expenses thereof, the court is authorized to 
award fees to her counsel. Upchurch v. 
Upehurch, 34°N.Cr App: 658)1239°S8..2d 701 
(1977), cert. denied, 294 N.C. 363, 242 S.E.2d 
634 (1978). 

As a prerequisite to an award of attorneys’ 
fees, the party seeking the award must be a 
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dependent spouse, must be entitled to the relief 

sought, and must have insufficient means to 
defray the necessary expense in prosecuting 
her claim. Beaman v. Beaman, 77 N.C. App. 
717, 336 S.E.2d 129 (1985). 
Dependent Spouse Must Have Insuffi- 

cient Means. — Before attorneys’ fees may be 
awarded in an alimony case to the dependent 
spouse under this section and G.S. 50-16.3, that 
person must have insufficient means to defray 
the expense of the suit; that is, he or she must 
be unable to employ adequate counsel in order 
to proceed as litigant to meet the other spouse 
as litigant in the suit. Hudson v. Hudson, 299 
N.C. 465, 263 S.E.2d 719 (1980). 

Lacking sufficient means to defray the ex- 
penses of the suit means that the dependent 
spouse is not able as litigant to meet the sup- 
porting spouse as litigant on substantially even 
terms because the dependent spouse is finan- 
cially unable to employ adequate counsel. Pat- 
ton v. Patton, 78 N.C. App. 247, 337 S.E.2d 607 

(1985), rev’d in part on other grounds, 318 N.C. 
404, 348 S.E.2d 593 (1986). 
And a Showing of Need Must Be Made. — 

In order for dependent spouse to be awarded 
counsel fees, she must show that she needs 
such counsel fees to enable her, as a htigant, to 
meet her husband on substantially even terms 
by making it possible for her to employ ade- 
quate counsel. Quick v. Quick, 53 N.C. App. 
248, 280 S.E.2d 482 (1981), revd on other 
grounds, 305 N.C. 446, 290 S.B.2d 653 (1982). 
Adultery Does Not Bar Allowance of 

Counsel Fees. — A plea of adultery, found by 
the court to be true, does not preclude the court 
from allowing the wife (dependent spouse) rea- 
sonable counsel fees for the prosecution or 
defense of an action for divorce. Bolin v. Bolin, 
242 N.C. 642, 89 S.E.2d 303 (1955). See § 50- 
16.6. 
Multiple awards of counsel fees in the 

same domestic action are, in the proper 
circumstances, within the court’s discretion to 

allow. Patton v. Patton, 78 N.C. App. 247, 337 

S.E.2d 607 (1985), rev’d in part on other 
grounds, 318 N.C. 404, 348 S.E.2d 593 (1986). 
Award Upheld. — Uncontradicted evidence 

that in 1983 the defendant’s net monthly in- 
come was $228 and that for the first six months 
of 1984 the defendant earned only $3,490 was 
sufficient evidence to support the court’s find- 
ing that the defendant had insufficient means 
to sustain the financial burden of alimony. 
Beaman v. Beaman, 77 N.C. App. 717, 336 

S.E.2d 129 (1985), upholding award of $400.00. 
Award Held Improper. — Where the find- 

ing that plaintiff-wife was a dependent spouse 
amounted to a mere conclusion unsupported by 
a finding of fact, and where there were no 
findings upon which to conclude that she was 
entitled to the relief demanded under G.S. 
50-16.3(a)(1), the trial court erred in ordering 
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alimony pendente lite and counsel fees. 
Kornegay v. Kornegay, 15 N.C. App. 751, 190 
S.E.2d 646 (1972). 

Trial court erred in awarding attorneys’ fees 
to wife, where the evidence showed that she 

had assets of over $490,000, debts of $37,876, 
and a total gross monthly income of $1477 (plus 
$1684 in alimony), with monthly expenses of 
$2500, and that husband had assets of 
$901,338.29, debts of $338,095.46, a gross 
monthly income of $8696.32, and monthly liv- 
ing expenses of $2861.11. Lamb v. Lamb, 103 
N.C. App. 541, 406 S.E.2d 622 (1991). 
Award Properly Denied. — Court properly 

denied wife’s motion for an interim award of 
alimony pendente lite and counsel fees in her 
suit for alimony without divorce, where there 
were findings that (1) the plaintiff and her 
husband had separated by mutual agreement, 
(2) the husband did not abandon the wife, and 
(3) the husband was guilty of no misconduct 
that would support an award of alimony. 
Harper v. Harper, 9 N.C. App. 341, 176 S.E.2d 
48 (1970). 

Wife who was not entitled to alimony 
was not entitled to alimony attorneys’ fees 
for the prosecution of her claim for alimony 
pendente lite. Puett v. Puett, 75 N.C. App. 554, 
331 S.E.2d 287 (1985). 
Denial of Fees to Defend Against Hus- 

band’s Divorce Action Not Error. — The 
court did not err in not granting the wife’s 
attorneys’ fees to defend against her husband’s 
action for divorce from bed and board, as the 

judge may award such fees when statute al- 
lows, and there is no statute giving the judge 
authority to award fees in this circumstance. 
Puett v. Puett, 75 N.C. App. 554, 331 S.B.2d 287 
(1985): 
A child of divorced parents was not en- 

titled to an allowance of counsel fees and 
suit money pendente lite in her action against 
her father to force him to provide for her 
support, as former G.S. 50-15 and 50-16 applied 
only to actions instituted by the wife, and such 
right did not exist at common law. Green v. 
Green, 210 N.C. 147, 185 S.E. 651 (1936). 

Effect of Abandonment of Suit. — The 
fact that after the institution of an action for 
alimony without divorce the clent abandons 
the suit instituted in this State and institutes a 
suit for divorce in another state, and that 
counsel employed here are permitted to with- 
draw, since no further services could be per- 
formed by them, does not affect such counsels’ 
right to an order allowing them counsel fees out 
of the property of defendant for the services 
performed in this State in good faith. Stadiem 
v. Stadiem, 230 N.C. 318, 52 S.E.2d 899 (1949). 

In an action for alimony and counsel fees 
pendente lite and for alimony without divorce, 
plaintiff, on the day set for hearing of the 
motion for alimony and counsel fees pendente 
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lite, filed “certificate and affidavit” stating that 
there had been a reconciliation between plain- 
tiff and defendant and that plaintiff “with- 
draws and renounces the complaint” and “takes 
a voluntary nonsuit. . . and prays the court to 
dismiss” the action as of nonsuit. Plaintiff’s 
attorneys filed petition for counsel fees against 
defendant, and defendant’s attorney filed plain- 
tiff’s “certificate and affidavit” as an affidavit in 
support of defendant’s resistance to judgment 
allowing counsel fees against him. After the 
petition was filed and after the court had an- 
nounced its intention of allowing same, judg- 
ment as of nonsuit was tendered and signed by 
the court. It was held that at the time the 
petition for counsel fees was filed, the com- 
plaint was still a part of the record and the 
action was still pending, and the petition 
amounted to a motion to have the court act 
upon the prayer as made by plaintiff in her 
complaint, and the action of the court in allow- 
ing counsel fees to plaintiff’s attorneys against 
defendant was affirmed. McFetters _ v. 
McFetters, 219 N.C. 731, 14 S.E.2d 833 (1941). 

Effect of Motion for Involuntary Dis- 
missal at Mid-Trial. — The trial court is not 
required to make a ruling on the merits of a 
party’s request for attorneys’ fees when pre- 
sented with a motion for an involuntary dis- 
missal at mid-trial. Whedon v. Whedon, 313 

N.C. 200, 328 S.E.2d 487 (1985). 
Award of permanent alimony ordinarily 

terminates an order for subsistence pen- 
dente lite or counsel fees. Rickert v. Rickert, 

DE2INECHS 13s sro 2d ONL OT 2) 
Court May Enter Second Order Allowing 

Additional Counsel Fees. — The fact that an 
order allowing counsel fees has been entered in 
an action for alimony without divorce does not 
preclude the court from thereafter entering a 
second order allowing additional counsel fees 
for subsequent services. Stadiem v. Stadiem, 
2300N (C318 952'9. Ei2d'899 (949): 
Under proper circumstances the court, in its 

sound discretion, may in an action for alimony 
without divorce enter a second order allowing 
additional counsel fees. Yow v. Yow, 243 N.C. 79, 

89 S.E.2d 867 (1955). 
Amount of Additional Counsel Fees Held 

Not Unreasonable. — On an appeal from an 
order allowing additional counsel fees in an 
action for alimony without divorce, the amount 
was held not so unreasonable as to constitute 
an abuse of discretion. Stadiem v. Stadiem, 230 

NC 731852'5.Hi2d:8991(1949): 
For case upholding garnishment of in- 

come from alleged “Spendthrift trust” ad- 
ministered in this State, see Swink v. Swink, 

6 N:C: App. 161, 169°S.B.2d 539(1969). 
Applied in Williams v. Williams, 12 N.C. 

App. 170, 182 S.H.2d 667 (1971); Collins v. 

Collins, 18 N.C. App. 45, 196 S.E.2d 282 (1973); 
Little v. Little, 18 N.C. App. 311, 196 S.E.2d 562 
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(1973); Powell v. Powell, 25 N.C. App. 695, 214 
S.B.2d 808 (1975); Taylor v. Taylor, 26 N.C. App. 
592. 216 S.E.2d 737 (1975); Hill v. Hill, 27 N.C. 
App. 423, 219 S.E.2d 273 (1975); Hampton v. 
Hampton, 29 N.C. App. 342, 224 S.E.2d 197 
(1976); Winborne v. Winborne, 41 N.C. App. 
756, 255 S.E.2d 640 (1979); Winborne’ v.- 
Winborne, 298 N.C. 305, 259 S.E.2d 918 (1979); 
Gilmore v. Gilmore, 42 N.C. App. 560, 257 
S.E.2d 116 (1979); Cornelison v. Cornelison, 47 

N.C. App: 91) 266°Sili2d 707 (1980). 
Cited in Blair v. Blair, 8 N.C. App. 61, 173 

S.E.2d 513 (1970); Fonvielle v. Fonvielle, 8 N.C. 
App. oot, l14o. E20 67 (1970), oimmions v. 
Simmons, 22 N.C. App. 68, 205 S.E.2d 582 
(1974); Sauls v. Sauls, 288 N.C. 387, 218 S.H.2d 
338 (1975); Blair v. Blair, 44 N.C. App. 605, 261 
S.E.2d 301 (1980); Brower v. Brower, 75 N.C. 

App, 425, ool o.2d"170 (1985), Taylor vy. 
Taylor, 343 N.C. 50, 468 S.E.2d 33 (1996). 

Il. AMOUNT OF FEES. 

Amount of Attorneys’ Fees Is Within Dis- 
cretion of Trial Court. — While the right to 
alimony involves a question of law, the amount 
of alimony and counsel fees is a matter of 
judicial discretion. Schonwald v. Schonwald, 62 
N.C. 215 (1867); Barker v. Barker, 136 N.C. 

316, 48 S.E. 733 (1904). 
And Is Not Reviewable Absent Abuse or 

Error of Law. — Subsistence and counsel fees 
pendente lite are within the discretion of the 
court, and its decision is not reviewable except 
for abuse of discretion or for error of law. 
Griffith v. Griffith, 265 N.C. 521, 1448.E.2d 589 
(1965); Harper v. Harper, 9 N.C. App. 341, 176 
S.E.2d 48 (1970); Rickert v. Rickert, 282 N.C. 

B10 198 Smee Zd (9K 972): 
If attorneys’ fees may be properly awarded, 

the amount of the award rests within the sound 
discretion of the trial judge and is reviewable 
on appeal only for abuse of discretion. Hudson 
v. Hudson, 299 N.C. 465, 263 S.E.2d 719 (1980); 
Stickel v. Stickel, 58 N.C. App. 645, 294 S.E.2d 
S2ie(19s2) 
But Facts Required by Statute Must Be 

Alleged and Proved. — There is some lan- 
guage in Supreme Court decisions which leaves 
the impression that the allowance of counsel 
fees and subsistence pendente lite lies solely 
within the discretion of the trial judge, and that 
such allowance is reviewable only upon a show- 
ing of an abuse of the judge’s discretion. The 
correct rule is that the facts required by the 
statutes must be alleged and proved to support 
an order for subsistence pendente lite. Guy v. 
Guy, 27 N.C. App. 348, 219 S:E.2d 291 (1975). 
Reasonableness Is Key Factor. — Reason- 

ableness, not arbitrary classification of attor- 
ney activity, is the key factor under all the 
attorneys’ fees statutes. Coastal Prod. Credit 
Ass’n v. Goodson Farms, Inc., 70 N.C. App. 221, 
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319 S.E.2d 650, cert. denied, 312 N.C. 621, 323 

S.E.2d 922 (1984). 
And Amount Awarded Must Be Reason- 

able. — This section requires that the amount 
of counsel fees shall be reasonable, and the 
reasonable amount is to be determined by the 
trial judge in the exercise of his discretion. 
Little v. Little, 9 N.C. App. 361, 176 S.H.2d 521 

(1970). 
Determination of what are reasonable 

counsel fees is within the discretion of the 
trial judge. Peeler v. Peeler, 7 N.C. App. 456, 
172 S.E.2d 915 (1970), overruled on other 
grounds, Stephenson v. Stephenson, 55 N.C. 
App. 250, 285 S.E.2d 281 (1981). 

Court’s Discretion Is Limited by Factual 
Conditions. — The amount of subsistence and 
counsel fees pendente lite is within the discre- 
tion of the court, but this discretion is limited 
by the factual conditions. Little v. Little, 12 
Ni@sAppes53e 183s hn 2de27sici mine 
Elements to Be Considered. — In deter- 

mining a pendente lite allowance of attorneys’ 
fees, the nature and worth of the services, the 

magnitude of the task imposed, reasonable con- 
sideration for the defendant’s condition and 
financial circumstances, and many other con- 
siderations are involved. Stanback v. Stanback, 

270 NC. 497155. SH. 2de22 180967» 
When allowable, the amount of attorneys’ 

fees in an action for alimony without divorce is 
within the sound discretion of the court below 
and is unappealable except for abuse of that 
discretion. The statute itself, however, contains 
some guides to the exercise of that discretion, 
and practice has developed others. Within the 
rule of reasonableness the court must consider, 

along with other things, the condition and cir- 
cumstances of the defendant. Stadiem_ v. 
Stadiem, 230 N.C. 318, 52 S.E.2d 899 (1949). 

In making its determination of the proper 
amount of counsel fees which are to be awarded 
a dependent spouse as litigant or appellant, the 
trial court is under an obligation to conduct a 
broad inquiry, considering as relevant factors 
the nature and worth of the services rendered, 
the magnitude of the task imposed upon coun- 
sel, and reasonable consideration for the par- 
ties’ respective conditions and financial circum- 
stances. Whedon v. Whedon, 313 N.C. 200, 328 

S.E.2d 437 (1985). 
Once attorneys’ fees are authorized, a trial 

court must consider several factors in deter- 
mining the amount of the award, including but 
not limited to each party’s estate and ability to 
defray legal costs, the nature and scope of the 
legal services rendered the dependent spouse, 
and the skill, time, and labor expended during 
such representation. Perkins v. Perkins, 85 
N.C. App. 660, 355 S.E.2d 848, cert. denied, 320 
N.C. 633, 360 S.E.2d 92 (1987). 
Award of attorneys’ fees must not be in 

excess of defendant’s net income. Davidson 

232 



§50-16.4 

v. Davidson, 189 N.C. 625, 127 S.E. 682 (1925). 
See Wright v. Wright, 216 N.C. 693, 6 S.E.2d 

555 (1940). 
Merit Bonus. — While the quality of ser- 

vices rendered is properly considered in award- 
ing fees, as well as the nature of the services 
required, and hence the scope and complexity of 
the case, there is no North Carolina authority 
for an award of a “merit bonus.” Even assuming 
such bonuses are allowed, as under federal 

practice, that should occur only in the rare case 
where the applicant specifically shows superior 
quality representation and exceptional success. 
Coastal Prod. Credit Ass’n v. Goodson Farms, 

Ine a 40) N.C, App. 221,319 $.l.2d 650, cert. 
denied, 212.N.C, 621, 323.5.E.2d 922 (1984). 

Il. FINDINGS. 

The trial court must set out findings of 
fact upon which the award of attorneys’ fees is 
made. Self v. Self, 37 N.C. App. 199, 245 S.E.2d 
541, cert. denied, 295 N.C. 648, 248 S.E.2d 253 
(1978); Skamarak v. Skamarak, 81 N.C. App. 
125, 3438 S.E.2d 559 (1986). 
Upon Which Determination of Reason- 

ableness Could Be Based. — This section 
and G.S. 50-13.6 permit the entering of a 
proper order for reasonable counsel fees for the 
benefit of a dependent spouse, but only where 
the record contains findings of fact, such as the 
nature and scope of the legal services rendered 
and the skill and time required, upon which a 
determination of the requisite reasonableness 
could be based. Austin v. Austin, 12 N.C. App. 
286, 183 S.E.2d 420 (1971). 
A proper order awarding counsel fees in a 

child support or alimony action must contain a 
finding or findings upon which a determination 
of the reasonableness of the award can be 
based, such as the nature and scope of the legal 
services rendered and the time and skill re- 
quired. Patton v. Patton, 78 N.C. App. 247, 337 
S.E.2d 607 (1985), revd in part on other 
grounds, 318 N.C. 404, 348 S.E.2d 593 (1986). 
An order awarding counsel fees in a child 

support or alimony action must contain a find- 
ing or findings upon which a determination of 
the reasonableness of the award can be based, 

such as the nature and scope of the legal 
services rendered, the time and skill required, 
and the attorney’s hourly rate in comparison to 
the customary charges of attorneys practicing 
in that general area. Weaver v. Weaver, 88 N.C. 
App. 634, 364 S.E.2d 706, cert. denied, 321 N.C. 
330, 368 S.E.2d 875 (1988). 
Findings Must Meet Test of former § 50- 

16.3. — No order for reasonable counsel fees for 
the benefit of a dependent spouse may be en- 
tered on findings which fail to meet the test of 
former G.S. 50-16.3. Manning v. Manning, 20 
N.C. App. 149, 201 S.E.2d 46 (1973). 
Whenever an order is deficient in findings to 
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establish that a dependent spouse is entitled to 
alimony pendente lite pursuant to G.S. 50-16.3, 
an award of counsel fees under this section is 
also unsupported. Presson v. Presson, 13 N.C. 
App. 81, 185 S.E.2d 17 (1971). 

Since because of the clear statutory 
mandate, a spouse who is not entitled to 
alimony pendente lite is not entitled to an 
award of counsel fees. Sprinkle v. Sprinkle, 
17 N.C. App. 175, 193 S.E.2d 468 (1972). 
Findings Must Show Inability to Defray 

Expenses of Suit. — In order to recover coun- 
sel fees, this section requires a finding that 
plaintiff is unable to defray the expense of 
prosecuting the suit. Davis v. Davis, 62 N.C. 
App. 578, 302 S.E.2d 886 (1983). 
And Must Show That Fees Are Allowable 

and Award Is Reasonable. — In order to 
award attorneys’ fees in alimony cases, the trial 
court must make findings of fact showing that 
fees are allowable and that the amount 
awarded is reasonable. Upchurch v. Upchurch, 
34 N.C, App. 658, Za9ts i 2de 701 197)s cert: 
denied, 294 N.C. 363, 242 S.K.2d 634 (1978). 

In Combined Actions Findings Should 
Not Reflect Fees Attributable to Equitable 
Distribution. — In a combined action for 
alimony, child support, and equitable distribu- 
tion, findings should reflect that the fees 
awarded are attributable to work only on the 
alimony and/or child support actions. Holder v. 
Holder, 87 N.C. App. 578, 361 S.EH.2d 891 

G93): 
Absence of Sufficient Findings Is Re- 

versible Error. — The trial court errs in 
ordering defendant to pay fees to plaintiff's 
attorneys where the court does not make suffi- 
cient findings as to plaintiff being a dependent 
spouse and defendant being the supporting 
spouse. Smith v. Smith, 15 N.C. App. 180, 189 
S.E.2d 525 (1972), aff'd, 17 N.C. App. 416, 194 
S.E.2d 568 (1973). 

The lack of any evidence as to reasonable 
attorneys’ fees and the absence of any findings 
by the trial judge based upon such evidence as 
to the reasonable worth of attorneys’ fees are 
grounds for reversal of a judgment awarding 
attorneys’ fees. Austin v. Austin, 12 N.C. App. 
390; 183° S.E.2d.428 (1971). 
An award of attorneys’ fees cannot be upheld 

where the court failed to make findings of fact 
upon which a determination of the reasonable- 
ness of the fees could be based, such as the 

nature and scope of the legal services rendered 
and the skill and time required. Brown v. 
Brown, 47 N.C. App. 3238, 267 S.E.2d 345 

(1980). 
Awards Held Erroneous for Lack of 

Findings. — The court erred in awarding 
plaintiff counsel fees pendente lite where no 
findings were made that plaintiff was entitled 
to the relief demanded, was a dependent spouse 
and had insufficient means whereon to subsist 
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during prosecution of the suit and to defray the 

necessary expenses thereof. Guy v. Guy, 27 N.C. 

App. 343, 219 S.H.2d 291 (19795). 

The court erred in awarding counsel fees to 

the wife in a child support action where the 

court made no findings as to the wife’s ability to 

pay or the reasonableness of the fees. Horner v. 

Horner, 47 N.C. App. 334, 267 S.E.2d 65, cert. 

denied, 301 N.C. 89, 273 S.E.2d 297 (1980). 

Factual findings on award of attorneys’ fees 

were deficient as to child support where there 

was no finding that the supporting spouse re- 

fused to provide adequate support under cir- 

cumstances existing at the time the action was 

initiated, and as to both alimony and child 

support, where there were no factual findings 

upon which a determination of the reasonable- 

ness of the award could be based, other than 

the trial court’s statement that the time ex- 

pended was “reasonably necessary.” Patton v. 

Patton, 78 N.C. App. 247, 337 S.E.2d 607 

(1985), rev’d in part on other grounds, 318 N.C. 

404, 348 S.E.2d 593 (1986). 
Remand for Findings. — Order awarding 

attorneys’ fees which failed to satisfy require- 
ment of findings as to the lawyer’s skill, his 
hourly rate, its reasonableness in comparison 
with that of other lawyers, what he did, and the 
hours he spent was insufficient and case would 
be remanded for appropriate findings as to 
attorneys’ fees. Coleman v. Coleman, 74 N.C. 
App. 494, 328 S.E.2d 871 (1985). 

The portion of an award denying attorney 
fees to the plaintiff wife was reversed and the 
matter was remanded where the trial court 
concluded that she was a dependent spouse, 
but did not make any findings regarding 
whether she was without sufficient means to 
subsist during the prosecution of the suit and to 
defray the necessary expenses. Friend- 
Novorska v. Novorska, 143 N.C. App. 387, 545 
S.E.2d 788, 2001 N.C. App. LEXIS 302 (2001), 
aff'd, 354 N.C. 564, 556 S.E.2d 294 (2001). 

Recital that appellee’s attorney ren- 
dered valuable services not sufficient to 
support court’s conclusion that appellee is 
entitled to recover $2,500.00 in attorneys’ fees. 
Morris v. Morris, 90 N.C. App. 94, 367 S.E.2d 
408 (1988). 

Court’s Findings Supported Denial of 
Attorney’s Fees. — Trial court’s findings that 
(1) a wife’s income had increased from the date 
of separation until the date of the action, (2) the 
wife continued to live at the marital residence 
while the husband voluntarily paid at least half 
of the monthly mortgage payments, (3) the 
husband paid the wife monthly post-separation 
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support, and (4) the husband had previously 

paid $2,000 towards the wife’s attorney’s fees 

supported its conclusion of law that the wife 

was able to subsist and defray the necessary 

expenses related to prosecuting the action and 

the denial of the wife’s motion for attorney’s 

fees. Friend-Novorska v. Novorska, 163 N.C. 

App. 776, 594 S.E.2d 409, 2004 N.C. App. 

LEXIS 598 (2004). 

IV. REVIEW ON APPEAL. 

Appeal as a Matter of Right. — An order 
requiring payment of alimony pendente lite 
and counsel fees affects a substantial right 
from which an appeal lies as a matter of right. 
Little v. Little, 12 N.C. App. 353, 183 S.H.2d 278 

CLOW Ly: 
Scope of Review. — Proper exercise of the 

trial judge’s authority in granting alimony, ali- 
mony pendente lite, or counsel fees is a ques- 
tion of law, reviewable on appeal. Rickert v. 
Rickert, 282 N.C. 373, 193 S.E.2d 79 (1972). 

The facts required by this section and G.S. 
50-16.3 must be alleged and proved to support 
an order for attorneys’ fees. Whether these 
requirements have been met is a question of 
law that is reviewable on appeal. Hudson v. 
Hudson, 299 N.C. 465, 263 S.E.2d 719 (1980). 
When an award of counsel fees is made, 

whether the statutory requirements have been 
met is a question of law, reviewable on appeal. 
Patton v. Patton, 78 N.C. App. 247, 337 S.H.2d 

607 (1985), rev’d in part on other grounds, 318 
N.C. 404, 348 S.E.2d 593 (1986). 
When the statutory requirements have been 

met, the amount of an award of attorneys’ fees 
is reviewable only for an abuse of discretion. 
Patton v. Patton, 78 N.C. App. 247, 337 S.E.2d 

607 (1985), rev’d in part on other grounds, 318 
N.C. 404, 348 S.E.2d 593 (1986). 

Denial of Attorneys’ Fees Held Interloc- 
utory. — Denial of attorneys’ fees under this 
section was not a final order of the trial court, 
where at the time appellant’s motion was filed 
there had been no determination that his cli- 
ent, defendant, was entitled to alimony pen- 

dente lite under G.S. 50-16.3, so that appellant 
was not yet entitled to attorneys’ fees under 
this section, and as appellant could appeal the 
denial of his motion after final judgment, or 
could bring a separate lawsuit to collect fees, no 
substantial right of appellant was affected by 
the Court of Appeals’ failure to entertain an 
interlocutory appeal on this issue. Howell v. 
Howell, 89 N.C. App. 115, 365 S.H.2d 181 

(1988). 

§ 50-16.5: Repealed by Session Laws 1995, c. 319, s. 1. 

Cross References. — As to alimony gener- 

ally, see G.S. 50-16.3A. 

Editor’s Note. — Session Laws 1995, c. 319, 

which repealed this section, in section 12 pro- 
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vides that the act applies to civil motions filed 
on or after that date, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the repeal by Session 
Laws 1995, c. 319, read as follows: “Determi- 
nation of amount of alimony. 

“(a) Alimony shall be in such amount as the 
circumstances render necessary, having due 
regard to the estates, earnings, earning capac- 

ity, condition, accustomed standard of living of 
the parties, and other facts of the particular 
case. 

(b) Except as provided in G.S. 50-16.6 in case 
of adultery, the fact that the dependent spouse 
has committed an act or acts which would be 
grounds for alimony if such spouse were the 
supporting spouse shall be grounds for disal- 
lowance of alimony or reduction in the amount 
of alimony when pleaded in defense by the 
supporting spouse.” 
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Legal Periodicals. — For article dealing 
with marriage contracts as related to North 
Carolina law, see 13 Wake Forest L. Rev. 85 

(CIO) 
For survey of 1980 family law, see 59 N.C.L. 

Rev. 1194 (1981). 

For note, “Alimony Modification and Cohab- 
itation in North Carolina,” see 63 N.C.L. Rev. 

794 (1985). 

For 1984 survey, “Equitable Distribution 
Without Consideration of Marital Fault,” see 63 

N.C.L. Rev. 1204 (1985). 
For 1984 survey, “The Brief Death of Alien- 

ation of Affections and Criminal Conversation 
in North Carolina,” see 63 N.C.L. Rev. 1317 

(1985): 
For note, “Post-Separation Failure to Sup- 

port a Dependent Spouse as a Sole Ground for 
Alimony Despite the Absence of Marital Mis- 
conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 

CASE NOTES 

I. In General. 

II. Basis of Award. 

III. Discretion of Trial Court. 

IV. Acts Which Would Support Divorce. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 

below were decided under former G.S. 50-15, 
which dealt with alimony pendente lite in di- 
vorce actions, and former G.S. 50-16, which 

dealt with actions for alimony without divorce. 
Sections 50-16.1 Through 50-16.10 to Be 

Construed in Pari Materia. — The statutes 
codified as G.S. 50-16.1 through 50-16.10 all 
deal with the same subject matter, alimony, and 

are to be construed in pari materia. Rowe v. 
Rowe, 305 N.C. 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 
the modification decision, but the alimony stat- 
utes, G.S. 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 
Construction With Other Provisions. — 

Whether a spouse is substantially in need of 
maintenance and support as defined by former 
G.S. 50-16.1(3) is determined by construing 
this statute in pari material with the terms of 
former G.S. 50-16.5 which prescribed factors 
for the trial court to consider in determining 
the amount of alimony. Fink v. Fink, 120 N.C. 
App. 412, 462 S.E.2d 844 (1995). 
Change of Circumstances Required by 

§ 50-16.9 Refers to This Section. — The 
change of circumstances required by G.S. 50- 

16.9 for modification of an alimony order refers 
to those circumstances listed in this section. 
Rowe v. Rowe, 52 N.C. App. 646, 280 S.E.2d 182 

(1981), rev'd on other grounds, 305 N.C. 177, 

287 S.E.2d 840 (1982). 
The purpose of the award is to provide for 

the reasonable support of the wife, not to pun- 
ish the husband or to divide his estate. Schloss 
v. Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968); 
Taylor v. Taylor, 26 N.C. App. 592, 216 S.E.2d 

13 141975): 
The remedy established for the subsistence of 

the wife pending final determination of the 
issues involved and for her counsel fees is 
intended to enable her to maintain herself 
according to her station in life and to have 
sufficient funds to employ adequate counsel to 
meet her husband at the trial upon substan- 
tially equal terms. Sprinkle v. Sprinkle, 17 N.C. 
App. 175, 193 S.E.2d 468 (1972); Newsome v. 
Newsome, 22 N.C. App. 651, 207 S.E.2d 355 

(1974). 
For a discussion of legislative intent as 

to judicial determinations of dependency 
under G.S. 50-16.1(3) in light of this section, see 
Williams v. Williams, 299 N.C. 174, 261 S.E.2d 

849 (1980). 
The issues of who is a dependent spouse 

and who is a supporting spouse present 
mixed questions of law and fact which can 
best be determined by the trial judge when he 
sets the amount of permanent alimony. Clarke 
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v. Clarke, 47 N.C. App. 249, 267 S.E.2d 361 

(1980). 
Determination of Dependency Under 

This Section and § 50-16.1. — Even where a 

spouse is not “actually substantially depen- 

dent,” the spouse may be a dependent spouse 

under the second part of G.S. 50-16.1(3) if he or 

she is substantially in need of maintenance and 

support, the meaning of which is determined by 

constructing G.S. 50-16.1 in pari materia with 

this section. Lamb v. Lamb, 103 N.C. App. 541, 

406 S.H.2d 622 (1991). 
Guidelines for determining whether a 

spouse is “dependent” or “Supporting” 

must be based upon factual findings suffi- 

ciently specific to indicate that the trial judge 

properly considered the statutory factors and 

the rules which evolved from case law. Other- 

wise, an appellate court cannot review the 

amount of alimony awarded to determine 

whether the trial judge abused his discretion. 

Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 

(1932): 
Right to Subsistence Dates from Wrong- 

ful Separation. — Plaintiff is entitled to sub- 
sistence in keeping with defendant-husband’s 

means and ability and standard of living, not 
only from the time she instituted her action, 
but from the time her husband wrongfully 
separated himself from her. Stickel v. Stickel, 
58 N.C. App. 645, 294 S.E.2d 321 (1982). 
Lump Sum Award Permissible. — Ali- 

mony awarded as periodic payments for a spec- 
ified period of time is defined as a lump sum 
alimony award and is permissible. Perkins v. 
Perkins, 85 N.C. App. 660, 355 S.E.2d 848, cert. 
denied, 320 N.C. 633, 360 S.E.2d 92 (1987). 

“Gross income,” as used in a separation 
agreement under which husband agreed that 
after three years he would pay alimony in an 
amount equivalent to 30% of his gross income, 
included the gain realized from the sale of 
property. Heater v. Heater, 62 N.C. App. 587, 

302) S: He2deS91n1L983): 
Reduction of Alimony. — The amount of 

alimony to be awarded lies in the sound discre- 
tion of the trial judge. In the absence of abuse of 
that discretion, the award will not be disturbed. 

The same should be true for reduced alimony. 
Self v. Self, 37 N.C. App. 199, 245 S.H.2d 541, 
cert. denied, 295 N.C. 648, 248 S.E.2d 253 
(1978); Gebb v. Gebb, 77 N.C. App. 309, 335 

S He2d 2211939) 
Where reduced alimony is appropriate the 

court need not set out the amount of the reduc- 
tion in its judgment. Self v. Self, 37 N.C. App. 
199, 245 S.E.2d 541, cert. denied, 295 N.C. 648, 

TEES) poy lth PXel vaya) (ANE 
An order directing husband to make 

specified payments for support of wife 
until birth of their child, which expired at 
the birth of the child without provision for any 
payments thereafter, although made within the 
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discretion of the court, would be vacated and 

the cause would be remanded, since the court’s 

discretion was not exercised with respect to the 

controlling factual conditions. Garner v. Gar- 

ner, 270 N.C. 293, 154 S.E.2d 46 (1967). 

Termination of Spousal Support Obliga- 

tion. — Findings of fact supported by compe- 

tent evidence of record fully supported the trial 

judge’s conclusion that plaintiff was no longer a 

“dependent spouse”, which conclusion sup- 
ported his order terminating defendant’s spou- 

sal support obligations, as only a “dependent 

spouse” is entitled to alimony. Marks v. Marks, 

216_N.G, 447934275, Hi2d. 859 19386), 
Applied in Blake v. Blake, 6 N.C. App. 410, 

170 S.E.2d 87 (1969); Little v. Little, 18 N.C. 
App. 311, 196 S.E.2d 562 (1973); Yearwood v. 
Yearwood, 287 N.C. 254, 214 S.E.2d 95 (1975); 
Shoaf v. Shoaf, 25 N.C. App. 311, 212 S.E.2d 
672 (1975); Robinson v. Robinson, 26 N.C. App. 
178, 215 S.E.2d 179 (1975); Haddon v. Haddon, 

A2 N.C. App. 632, 257 S.E.2d 483 (1979); 
Vandiver v. Vandiver, 50 N.C. App. 319, 274 
S.E.2d 243 (1981); Harris v. Harris, 58 N.C. 
App. 314, 293 S.E.2d 602 (1982); Hinton v. 
Hinton, 70 N.C. App. 665, 321 S.E.2d 161 

(1984); Gilbert v. Gilbert, 71 N.C. App. 160, 321 

5.H.2d 455 (1984). 
Cited in Hatcher v. Hatcher, 7 N.C. App. 562, 

173 S.E.2d 33 (1970); Blair v. Blair, 44 N.C. 
App. 605, 261 S.E.2d 301 (1980); Spencer v. 
Spencer, 61 N.C. App. 535, 301 S.E.2d 411 

(1983); Whedon v. Whedon, 68 N.C. App. 191, 

314 S.E.2d 794 (1984); Roberts v. Roberts, 68 
N.C. App. 163, 314 S.E.2d 781 (1984); Andrews 
y. Andrews, 79 N.C. App. 228, 338 S.E.2d 809 

(1986); Lawing v. Lawing, 81 N.C. App. 159, 344 
S.E.2d 100 (1986); Harris v. Maready, 84 N.C. 
App. 607, 353 S.E.2d 656 (1987); Hunt v. Hunt, 
112 (NC. Apps 722, 436. 5;k 200856 1022), 
Cunningham v. Cunningham, 121 N.C. App. 
771, 468 S.E.2d 466 (1996), rev'd on other 

grounds, 345 N.C. 430, 480 S.E.2d 403 (1997). 

II. BASIS OF AWARD. 

The question of the correct amount of 
alimony and child support is a question of 
fairness to all parties. Broughton  v. 
Broughton, 58 N.C. App. 778, 294 S.E.2d 772, 
cert. denied, 307 N.C. 269, 299 S.H.2d 214 

(1982). 
The appropriate amount is essentially a 

question of fairness and justice to all parties. 
Whedon v. Whedon, 58 N.C. App. 524, 294 
S.E.2d 29, cert. denied, 306 N.C. 752, 295 

S.E.2d 764 (1982). 
To determine whether the dependent 

spouse was entitled to alimony and, if so, in 

what amount, the trial judge was required to 
weigh evidence of adultery by the supporting 
spouse as well as evidence of indignities offered 
by both the supporting and the dependent 
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spouse. Baker v. Baker, 102 N.C. App. 792, 404 
mule2d 2041991). 
Factors in This Section to Be Consid- 

ered in Determining Dependency. — In 
determining whether one qualifies as a depen- 
dent spouse under G.S. 50-16.1(3) as well as in 
determining the amount of alimony to be 
awarded, the courts must consider the factors 
enumerated in this section for determining the 
amount of alimony. These factors include the 
estates, earnings, earning capacity, condition, 

and accustomed standard of living of the par- 
ties, and other facts of the particular case. 
Beaman v. Beaman, 77 N.C. App. 717, 336 
S.E.2d 129 (1985). 
The term “accustomed standard of liv- 

ing of the parties” in subsection (a) of this 
section completes the contemplated legislative 
meaning of “maintenance and support” in G.S. 
50-16.1(3). The latter phrase clearly means 
more than a level of mere economic survival. 
Plainly it contemplates the economic standard 
established by the marital partnership for the 
family unit during the years in which the 
marital contract was intact. It anticipates that 
alimony, to the extent it can possibly do so, 
shall sustain that standard of living for the 
dependent spouse to which the parties together 
became accustomed. Williams v. Williams, 299 

N.C. 174, 261 $.E.2d 849 (1980). 
The term “estates” in subsection (a) re- 

fers to the financial worth of each spouse. 
Adams v. Adams, 92 N.C. App. 274, 374 S.E.2d 
450 (1988). 
Findings of Fact. — In the case of both 

alimony and alimony pendente lite, the order 
concerning the amount must be supported by a 
conclusion of law that such amount is neces- 
sary under the circumstances. This conclusion 
of law, in turn, must be supported by specific 
findings of fact as to the estates, earnings, 
earning capacity, condition, and accustomed 
standard of living of the parties, as well as 
other relevant factors. Steele v. Steele, 36 N.C. 

App. 601, 244 S.E.2d 466 (1978). 
The trial judge must at least make findings 

sufficiently specific to indicate proper consider- 
ation of each of the factors established by 
subsection (a) of this section for a determina- 
tion of an alimony award. Spencer v. Spencer, 
HOMN- Ge Appro159, 319 S.H.2d 636 (1984); 
Skamarak v. Skamarak, 81 N.C. App. 125, 343 
S.E.2d 559 (1986). 

In determining the amount of alimony to be 
awarded, the trial judge must comply with G.S. 
1A-1, Rule 52, i.e., he must find facts specially, 
state separately the conclusions of law result- 
ing from the facts so found, and direct entry of 
appropriate judgment; all the evidentiary facts 
need not be recited, but G.S. 1A-1, Rule 52 

requires specific findings of ultimate facts es- 
tablished by the evidence which determine the 
issues involved and are essential to support the 
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conclusions of law. Gebb v. Gebb, 77 N.C. App. 
309, 335 S.E.2d 221 (1985). 

To make a valid order for alimony, the trial 
court must make detailed findings concerning 
the following: (1) The estates of the parties; (2) 
the earnings of the parties; (3) the earning 
capacity of the parties; (4) the condition of the 
parties; and (5) the accustomed standard of 
living of the parties. Skamarak v. Skamarak, 81 
N.C. App. 125, 343 S.E.2d 559 (1986). 
The requirement for detailed findings is 

not a mere formality or an empty ritual; it 
must be done. Skamarak v. Skamarak, 81 N.C. 

App. 125, 343 S.E.2d 559 (1986). 
Failure of the trial court to make any 

findings as to the parties’ expenses, accus- 
tomed standard of living, or plaintiff’s financial 
obligations in awarding alimony constituted 
reversible error. Perkins v. Perkins, 85 N.C. 
App. 660, 355 S.E.2d 848, cert. denied, 320 N.C. 

633N6085. Hi2de92) (1987)! 
Conclusions of Law. — This section re- 

quires a conclusion of law that “circumstances 
render necessary” a designated amount of ali- 
mony, while case law requires conclusions of 
law that the supporting spouse is able to pay 
the designated amount and that the amount is 
fair and just to all parties. Quick v. Quick, 305 
N.C. 446, 290 S.E.2d 653 (1982); Davis v. Davis, 
62 N.C. App. 573, 302 S.E.2d 886 (1983). 

In determining the needs of a dependent 
spouse, all of the circumstances of the 
parties should be taken into consider- 
ation, including the property, earnings, earn- 
ing capacity, condition and accustomed stan- 
dard of living of the parties. Sprinkle v. 
Sprinkle, 17 N.C. App. 175, 193 S.E.2d 468 
(1972). See also, Cornelison v. Cornelison, 47 
N.C. App. 91, 266 S.E.2d 707 (1980). 
An order awarding alimony payments to a 

dependent spouse and support payments to a 
minor child must be founded upon proper con- 
sideration of the estates, earnings, earning ca- 
pacity, conditions, accustomed standard of liv- 
ing of the parties or child, and other facts of the 
particular case. Williamson v. Williamson, 20 

N.C. App. 669, 202 S.E.2d 489 (1974). 
The trial court should take into consideration 

all the circumstances of the parties, including 
the property, earnings, earning capacity, finan- 
cial needs and accustomed standard of living of 
the parties. Newsome v. Newsome, 22 N.C. App. 

651, 207 S.E.2d 355 (1974). 
An award of alimony should be based on the 

estate, earnings, income, obligations and ex- 

penses of the parties at the time the award is 
made. Eudy v. Eudy, 24 N.C. App. 516, 211 
S.B2d)536, atrdy28SsN Cali 21595 ia 2d 7382 

(1975), 
Custodial Spouse’s Caregiving Obliga- 

tions. — While North Carolina’s alimony stat- 
ute does not contain express language which 
specifically allows consideration of the custo- 
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dial spouse’s caregiving obligations to the mi- 

nor children, this consideration is nonetheless 

consistent with the “‘overriding principle’” of 

“fairness’” which guides the determination of 

alimony, as well as the statutory provision 

contemplating regard of “other facts of the 

particular case.” Fink v. Fink, 120 N.C. App. 

412, 462 S.E.2d 844 (1995). 

The trial court may consider the custodial 

parent’s attendant care giving and monetary 

obligations to a minor child in considering a 

request for alimony modification. Kowalick v. 

Kowalick, 129 N.C. App. 781, 501 S.E.2d 671 

(1993): 
Needs and Capacity Must Be Consid- 

ered. — While the court must consider the 

needs of the spouse seeking alimony in the 

context of the family unit’s accustomed stan- 

dard of living, it also must determine that the 

supporting spouse has the financial capacity to 

provide the support needed therefor. Whedon v. 

Whedon, 58 N.C. App. 524, 294 S.E.2d 29, cert. 

denied, 306 N.C. 752, 295 S.E.2d 764 (1982). 

Parties’ Assertions Need Not Be Taken 

at Face Value. — Determination of what con- 

stitutes reasonable needs and expenses of a 

party in an alimony action 1s within the discre- 

tion of the trial judge, and he is not required to 

accept at face value the assertion of living 

expenses offered by the litigants themselves. 

Whedon v. Whedon, 58 N.C. App. 524, 294 

S.E.2d 29, cert. denied, 306 N.C. 752, 295 

S.E.2d 764 (1982). 

Ordinarily husband’s (supporting 

spouse’s) ability to pay is determined by 

his income at the time the award is made if 

the husband is honestly engaged in a business 

to which he is properly adapted and is in fact 

seeking to operate his business profitably. Beall 

v. Beall, 290 N.C. 669, 228 S.E.2d 407 (1976). 

If husband (supporting spouse) is honestly 

and in good faith engaged in a business to 

which he is properly adapted, and is making a 

good faith effort to earn a reasonable income, 

the award should be based on the amount 

which he is earning when the award is made. 
Robinson v. Robinson, 10 N.C. App. 463, 179 

Sedo 7 1). 
The award should be based on the amount 

which defendant is earning when alimony is 
sought and the award made, if the husband 
(supporting spouse) is honestly engaged in a 
business to which he is properly adapted and is 
in fact seeking to operate his business profit- 
ably. Conrad v. Conrad, 252 N.C. 412, 113 

S.E.2d 912 (1960); Broughton v. Broughton, 58 

ING. App. 17812945 B2dvi72,certedenied 307 

N.C. 269, 299 S.E.2d 214 (1982). 
Unless the court finds that a supporting 

spouse is deliberately depressing his in- 
come in disregard of his marital obligation to 
provide reasonable support, and applies the 
“capacity to earn”’rule, a supporting spouse’s 
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ability to pay alimony is ordinarily determined 

by his income at the time the award is made. 

Whedon v. Whedon, 58 N.C. App. 524, 294 

S.E.2d 29, cert. denied, 306 N.C. 752, 295 

S.E.2d 764 (1982). 

But the granting of an allowance and 

the amount thereof does not necessarily 

depend upon earnings of the husband (sup- 

porting spouse). Harrell v. Harrell 25eenee: 

W5omlly Seda 266.96); Harrell v. Harrell, 

256 N.C. 96, 123 S.E.2d 220 (1961). 

And one who has no income, but is able- 

bodied and capable of earning, may be 

ordered to pay subsistence. Harrell v. Har- 

rell, 253 N.C. 758, 117 S.E.2d 728 (1961); Har- 

rell v. Harrell, 256 N.C. 96, 123 S.E.2d 220 

(1961); Brady v. Brady, 273 N.C. 299, 160 

Sok da lisceoos): 

The granting of a support allowance and the 

amount thereof does not necessarily depend 

upon the earnings of the husband (supporting 

spouse), and one who is able-bodied and capa- 

ble of earning may be ordered to pay subsis- 

tence. Robinson v. Robinson, 10 N.C. App. 463, 

179 S.B.2d 144 (1971). 

Capacity to earn may be the basis of an 

award if it is based upon a proper finding 

that the husband (supporting spouse) is delib- 

erately depressing his income or indulging him- 

self in excessive spending because of a disre- 

gard of his marital obligation to provide 

reasonable support for wife (dependent spouse) 

and children. Beall v. Beall, 290 N.C. 669, 228 

S.E.2d 407 (1976); Broughton v. Broughton, 58 

N.C. App. 778, 294 S.E.2d 772, cert. denied, 307 

N.C. 269, 299 S.E.2d 214 (1982). 

To base an award on capacity to earn 

rather than actual earnings, there should 

be a finding based on evidence that hus- 

band (supporting spouse) is failing to exercise 

his capacity to earn because of a disregard of 

his marital obligation to provide reasonable 

support for wife (dependent spouse) and chil- 

dren. Robinson v. Robinson, 10 N.C. App. 463, 

179°S. B20) 1440 hoe) 

While an award of alimony may be based 

upon the supporting spouse’s ability to earn as 

distinguished from his actual income, the rule 

seems to be applied only when it appears from 

the record that there has been a deliberate 

attempt on the part of the supporting spouse to 

avoid financial family responsibilities by refus- 

ing to seek or to accept gainful employment; by 

willfully. refusing to secure or take a job; by 

deliberately not applying himself to business; 

by intentionally depressing income to an artifi- 

cial low; or by intentionally leaving employ- 

ment to go into another business. Bowes v. 

Bowes, 287 N.C. 163, 214 S.E.2d 40 (1975). 

Unless the supporting spouse is deliberately 

depressing his or her income or indulging in 

excessive spending because of a disregard of the 

marital obligation to provide support for the 
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dependent spouse, the ability of the supporting 
spouse to pay is ordinarily determined by his or 
her income at the time the award is made. If 
the supporting spouse is deliberately depress- 
ing income or engaged in excessive spending, 
then capacity to earn, instead of actual income, 
may be the basis of the award. Quick v. Quick, 
305 N.C. 446, 290 S.E.2d 653 (1982). 
The court must consider the estate and 

earnings of both husband and wife in ar- 
riving at the sum which is just and proper for 
the husband (supporting spouse) to pay the 
wife (dependent spouse), either as temporary or 
permanent alimony; it is a question of fairness 
and justice to both. Sayland v. Sayland, 267 
N.C. 378, 148 S.E.2d 218 (1966); Beall v. Beall, 
290 N.C. 669, 228 S.E.2d 407 (1976); Roberts v. 
Robertis,aoo N.C, App. 295, 248.°S:H:2d. 85 

(1978). 
The primary purpose for considering 

the parties’ estates is to assist the court in 
determining the parties’ earnings and earning 
capacities. Ordinarily, the parties will not be 
required to deplete their estates to pay alimony 
or to meet personal expenses. Beaman _ v. 

Beaman, 77 N.C. App. 717, 336 S.E.2d 129 
(1985). 
Standard of Living Determinations. — 

Although the court did not make any detailed 
findings as to the couple’s accustomed standard 
of living, where the findings which it made 
allowed the court to determine the couple’s 
accustomed standard of living, a specific find- 
ing regarding the standard of living was not 
necessary. Morris v. Morris, 90 N.C. App. 94, 
367 S.E.2d 408 (1988). 

Judge’s findings as to husband’s monthly 
gross income and his reasonable living ex- 
penses, coupled with the findings as to wife’s 
monthly income and her expenses during the 
last year of the marriage, satisfied the require- 
ment of this section for findings regarding the 
couple’s accustomed standard of living. Adams 
v. Adams, 92 N.C. App. 274, 374 S.E.2d 450 
(1988). 
Dependent Spouse Need Not Be Impov- 

erished Before an Award Can Be Made. — 
The law does not require that a dependent 
spouse should be impoverished Before the court 
can make an award of alimony pendente lite. 
Peeler v. Peeler, 7 N.C. App. 456, 172 S.E.2d 
915 (1970), overruled on other grounds, 

Stephenson v. Stephenson, 55 N.C. App. 250, 
285 S.E.2d 281 (1981); Sprinkle v. Sprinkle, 17 
N.C. App. 175, 193 S.E.2d 468 (1972). 
The financial ability of the husband 

(supporting spouse) to pay is a major fac- 
tor in the determination of the amount of 
subsistence to be awarded. Schloss v. Schloss, 

273 N.C. 266, 160 S.E.2d 5 (1968). 
Duty of Support Does Not Depend on 

Dependent Spouse’s Means or Ability to 
Support Herself. — The duty of support rest- 
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ing on the husband (supporting spouse) does 
not depend on the adequacy or inadequacy of 
the wife’s (dependent spouse’s) means or on the 
ability or inability of the wife to support herself 
by her own labor or out of her own separate 
property. The fact that the wife has property or 
means of her own does not relieve the husband 
of his duty to furnish her reasonable support 
according to his ability. Bowling v. Bowling, 252 
N.C. 527, 114 S.E.2d 228 (1960); Mercer v. 
Mercer, 253 N.C. 164, 116 S.E.2d 443 (1960); 
Sayland v. Sayland, 267 N.C. 378, 148 S.E.2d 
218 (1966). 

The fact that the wife has property of her own 
does not relieve the husband of the duty to 
support her following his unjustified abandon- 
ment of her. Schloss v. Schloss, 273 N.C. 266, 

160 S.E.2d 5 (1968). 
Alimony pendente lite is measured, among 

other things, by the needs of the dependent 
spouse and the ability of the supporting spouse. 
The mere fact that the wife has property or 
means of her own does not prohibit an award of 
alimony pendente lite. Peeler v. Peeler, 7 N.C. 
App. 456, 172 S.E.2d 915 (1970), overruled on 
other grounds, Stephenson v. Stephenson, 55 
N.C. App. 250, 285 $.E.2d 281 (1981); Sprinkle 
v. Sprinkle, 17 N.C. App. 175, 193 S.E.2d 468 
(1972). 
But the earnings and means of the wife 

(dependent spouse) are matters to be con- 
sidered by the judge in determining the 
amount of alimony. Bowling v. Bowling, 252 
N:@52%) 114.S:i2d9228" (1960); ,Saylandsy. 
Sayland, 267 N.C. 378, 148 S.E.2d 218 (1966). 

Court may take into account that a depen- 
dent spouse has property, although its value 
may not be precisely known, in considering the 
estates of both parties. Quick v. Quick, 53 N.C. 
App. 248, 280 S.E.2d 482 (1981), rev’d on other 
grounds, 305 N.C. 446, 290 S.E.2d 653 (1982). 

As Is Her Earning Capacity. — It is proper 
for the trial judge to consider plaintiff’s “earn- 
ing capacity” in determining whether she could 
continue to maintain the standard of living 
enjoyed by her during her marriage. Spillers v. 
Spillers, 25 N.C. App. 261, 212 5.H.2d 676 

(1975): 
But a Finding on Dependent Spouse’s 

Earning Capacity Is Not Always Required. 
— This section specifies the earning capacity of 
the parties as one of the factors the court 
should consider in determining the amount of 
alimony, but the court is not required in all 
cases to make findings of fact on the question of 
the dependent spouse’s earning capacity. 
Upchurch v. Upchurch, 34 N.C. App. 658, 239 
S.E.2d 701 (1977), cert. denied, 294 N.C. 363, 
242 S.E.2d 634 (1978); Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.H.2d 214 (1982). 
Finding on Earning Capacities Not Re- 

quired Where Evidence Is Insufficient. — 
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Although the spouses’ earning capacities is a 

factor for the court to consider under this sec- 

tion, there is no requirement that the court 

make a specific finding of fact where there is 

not sufficient evidence of the parties’ earning 

capacities. Beaman v. Beaman, 77 N.C. App. 

717, 336 S.E.2d 129 (1985). 

Where husband (supporting spouse) has 

substantial income as compared to the 

limited income of wife (dependent 

spouse), the court is required by subsection (a) 

of this section to award the wife such alimony 

as will allow her to live as the wife of a man of 

plaintiff’s income is entitled to live. McLeod v. 

McLeod, 43 N.C. App. 66, 258 S.E.2d 75, cert. 

denied, 298 N.C. 807, 261 S.E.2d 920 (1979). 

Finding on Income of Supporting 

Spouse. — Although a proper finding pertain- 

ing to the income of the supporting spouse must 

be based on present, as opposed to past, income, 

there is no rule that requires a specific finding 

as to the income of the supporting spouse on the 

precise date of the hearing. Patton v. Patton, 78 

N.C. App. 247, 337 S.E.2d 607 (1985), rev'd in 

part on other grounds, 318 N.C. 404, 348 S.E.2d 

593 (1986). 
Determination of Gross Income Was 

Proper. — There was no error where judge 

determined husband’s monthly gross income 

from February 1986 through January 1987 by 

subtracting the expenses of husband’s business 

from its deposits and dividing the sum by 12; 

the figures pertaining to deposits and expenses 

were furnished by husband’s own testimony 

and by his own exhibits, and the judge also 

made a finding as to husband’s indebtedness in 

areas unrelated to his business. Adams v. Ad- 

ams, 92 N.C. App. 274, 374 S.E.2d 450 (1988). 
Finding on Contributions to Marriage. 

— Where although the court did not make a 
specific finding of fact concerning what each 
party had contributed to the financial status of 
the marital unit, it was clear from its findings 
of fact that the court considered this evidence, 
the lack of a specific finding on this matter did 
not constitute reversible error. Beaman v. 
Beaman, 77 N.C. App. 717, 336 S.E.2d 129 

(1985). 
Dependent Spouse of Wealthy Man Is 

Entitled to Live as Such. — When the evi- 
dence shows a substantial estate in the sup- 
porting spouse, and the dependent spouse is 
entitled to alimony, subsection (a) of this sec- 
tion requires the court to enter an order for 
alimony which will enable the dependent 
spouse to live as the wife of a man with such an 
estate is entitled to live. Quick v. Quick, 53 N.C. 
App. 248, 280 S.E.2d 482 (1981), rev'd on other 
grounds, 305 N.C. 446, 290 S.E.2d 653 (1982). 

The wife of a wealthy man who has aban- 
doned her without justification should be 
awarded an amount somewhat commensurate 
with the normal standard of living of the wife of 
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a man of like financial resources. Schloss v. 

Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968). 

Trial court’s finding in an alimony action that 

all of the items in a budget submitted by 

defendant wife were not “needed or necessary” 

items did not show that the court applied an 

improper standard in determining the amount 

of alimony for the wife of a wealthy man, since 

it was clear that the court considered what 

expenses were necessary to maintain the stan- 

dard of living of a woman who was married to a 

man of substantial means rather than what 

was necessary to maintain bare subsistence. 

Clark v. Clark, 301 N.C. 123, 271 S.B.2d 58 

(1980). 
Income tax consequences are among 

factors properly considered in awarding 

alimony under subsection (a) of this section, 

and they should be given appropriate impor- 

tance in determining the amount of alimony 

required to meet the reasonable needs of the 

dependent spouse. Whedon v. Whedon, 58 N.C. 

App. 524, 294 S.E.2d 29, cert. denied, 306 N.C. 

752, 295 S.E.2d 764 (1982). 

While it is true that the express language of 

subsection (a) of this section does not include 

the income tax consequences of an award of 

alimony as a factor to be weighed in the balance 

in determining the proper amount of the 

award, such would be a proper consideration in 

making that determination. Clark v. Clark, 301 

N.Go128):271/S:Br2d)58 980). 

Tax Consequences Cannot Be Disre- 

garded. — Consideration of the tax conse- 

quences is not preeminent in determining an 

alimony award, since it is but one consideration 

among the many to be weighed by the trial 

court. However, to disregard the effect of taxa- 

tion on such an award would be to flirt with an 

unrealistic, and potentially unjust, result. Per- 

kins v. Perkins, 85 N.C. App. 660, 355 S.E.2d 

848 (1987). 
Supporting Spouse May Be Required to 

Provide for Furnishing of Residence. — 

The court has authority to require defendant 

husband (supporting spouse) to provide for the 

furnishing of the residence where plaintiff and 

two children reside, but the court should fix a 

definite dollar amount for defendant husband 

to expend for this purpose. Kearns v. Kearns, 6 
N.C. App. 319, 170 S.E.2d 132 (1969), overruled 

on other grounds, Stephenson v. Stephenson, 

55 N.C. App. 250, 285 S.E.2d 281 (1981). 
And He May Be Ordered to Pay Debts of 

Parties. — The trial court has authority to 
order that defendant husband (supporting 
spouse) pay all debts of the parties as of the 
date of the order, such payment being associ- 
ated with defendant’s duty to support his wife 
(dependent spouse). Kearns v. Kearns, 6 N.C. 
App. 319, 170 S.E.2d 132 (1969), overruled on 
other grounds, 55 N.C. App. 250, 285 S.E.2d 

231 1981); 
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Contributions Only Increasing Wife’s 
Estate for Next of Kin Not Contemplated. 
— The legislature did not contemplate that 
“reasonable subsistence,” as used in former 

G.S. 50-16, should include contributions by a 
husband which tended only to increase an es- 
tate for his estranged wife to pass on to her next 
of kin. Sayland v. Sayland, 267 N.C. 378, 148 
S.E.2d 218 (1966). 
A spouse cannot be reduced to poverty 

in order to comply with an alimony de- 
cree. Quick v. Quick, 305 N.C. 446, 290 S.E.2d 
653 (1982). 
Change in Financial Need or Depen- 

dency. — On a motion to modify or terminate 
an order of alimony, it is appropriate for the 
trial court to consider whether the dependent 
spouse’s financial need or dependency has 
changed, as it relates to the factors listed in this 
section. Cunningham v. Cunningham, 345 N.C. 
430, 480 S.E.2d 403 (1997). 
Conclusion Not Supported by Findings. 

— The trial court’s conclusion that plaintiff- 
wife was the dependent spouse entitled to sup- 
port was not supported by the findings of fact 
where the court found that defendant hus- 
band’s income “is very significantly lower than 
same has been in the past” and that “plaintiff is 
unable to continue to maintain her accustomed 
station in life”; there was no finding or evidence 
that defendant deliberately depressed his in- 
come in an effort to avoid his obligations; and it 
was apparent that the trial court disregarded 
defendant’s own inability to maintain the sta- 
tion in life to which he was formerly accus- 
tomed in its determination of dependency. Tay- 
lor v. Taylor, 46 N.C. App. 488, 265 S.E.2d 626 
(1980). 
A conclusion of law that there has been a 

substantial change of circumstances 
based only on income is inadequate and in 
error. Self v. Self, 938 N.C. App. 323, 377 S.E.2d 
800 (1989). 
Findings Held Insufficient to Support 

Award. — Where the trial court made certain 
findings as to the estate, income and expenses 
of plaintiff, but failed to make sufficient find- 
ings as to the estate, earnings, income and 

expenses of defendant, the trial court did not 
find sufficient facts to support its award of 
alimony. Eudy v. Eudy, 24 N.C. App. 516, 211 
S.E.2d 536, aff’d, 288 N.C. 71, 215 S.E.2d 782 
(1975). 
The trial court’s failure to make any 

findings regarding plaintiff’s reasonable 
current financial needs and expenses and 
the ratio of those needs and expenses to her 
income constituted error. Self v. Self, 93 N.C. 

App. 323, 377 S.E.2d 800 (1989). 
Modifying Court May Make Indepen- 

dent and Additional Findings. — Modifica- 
tion of an alimony award requires consider- 
ation of this section’s standards, but this 
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mandate does not limit a modifying court to 
only those findings of fact made by the court 
which entered the original alimony order or 
that the modifying court cannot make addi- 
tional and independent findings of fact under 
this section as to the parties’ health and finan- 
cial needs existing at the time of the original 
alimony order based on evidence presented at 
the modification hearing. Self v. Self, 93 N.C. 
App. 323, 377 S.E.2d 800 (1989). 
Alimony Held Excessive. — Alimony pay- 

ments of $230.00 every four weeks, which was 
slightly more than three times the cost of the 
wife’s actual subsistence in a state mental 
hospital at a cost of $75.00 a month, even 
including the cost of guardianship, exceeded 
“reasonable subsistence.” Sayland v. Sayland, 
267 N.C. 378, 148 S.E.2d 218 (1966). 

Parties Cannot Consent to Improperly 
Based Order. — The parties, by their consent, 

cannot enable a trial judge to enter an order not 
based upon consideration of the several factors 
listed in G.S. 50-13.4(c) and subsection (a) of 
this section. Williamson v. Williamson, 20 N.C. 
App. 669, 202 S.E.2d 489 (1974). 

Lists of estimated expenses are admissi- 
ble to illustrate a plaintiff’s testimony as to the 
amount of her expenses. Stickel v. Stickel, 58 
N.C. App. 645, 294 S.H.2d 321 (1982). 
Evidence of Financial Status of Corpo- 

ration Controlled by Supporting Spouse. 
— In an action seeking permanent alimony, 
evidence of the financial status of a corporation 
in which defendant supporting spouse owned 
more than 96% of the stock was relevant and 
competent in determining the size of his estate 
for the purpose of setting the amount of ali- 
mony to which plaintiff was entitled. Quick v. 
Quick, 53 N.C. App. 248, 280 S.E.2d 482 (1981), 
revd on other grounds, 305 N.C. 446, 290 
S.E.2d 653 (1982). 

Failure to Separate Out Business Ex- 
penses. — “Alimony” means payment for the 
support and maintenance of a spouse; it does 
not mean payment for the support and mainte- 
nance of a spouse’s business ventures. There- 
fore, the court erred in failing to determine and 
to consider the extent to which defendant’s 
business expenses as an artist duplicated her 
personal expenses. Beaman v. Beaman, 77 N.C. 
Appi 7 b7 133619. 2d. 129101935): 

Principal on equitable distribution note 
from husband to wife was properly included 
in calculating the assets owned by wife, rather 
than her monthly income. Lamb v. Lamb, 103 
N.C. App. 541, 406 S.E.2d 622 (1991). 
Admission by Supporting Spouse. — Tes- 

timony of husband testified that he was an 
able-bodied man and had the ability to provide 
ample support set at rest his ability to support 
his wife at the same level that she had become 
accustomed to during the marriage, since proof 
is not required for that which has been judi- 
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cially admitted. Ahern v. Ahern, 63 N.C. App. 

728, 306 S.E.2d 140 (1983). 

Pleading Held Insufficient. — Trial court 

did not err by finding wife’s pleadings were 

insufficient on their face and dismissing her 

action for alimony and alimony pendente lite; 

plaintiff asserted in her complaint that she was 

a “dependent spouse,” but the only support she 

offered for this conclusion was evidence of her 

husband’s salary and she did not present any 

evidence that she needed assistance to subsist 

during the prosecution or defense of the suit. 

Shook v. Shook, 95 N.C. App. 578, 383 S.E.2d 

405 (1989), cert. denied, 326 N.C. 50, 389 

S20 9471990). 

III. DISCRETION OF TRIAL COURT. 

Alimony and Alimony Pendente Lite to 

Be Determined in Same Manner. — The 

amount of alimony pendente lite is to be deter- 

mined in the discretion of the trial judge in the 

same manner as the amount of alimony is 

determined. Little v. Little, 9 N.C. App. 361, 

W655 Ee2deo 21970): 

The amount of the allowance is a matter 

for the trial judge. Deal v. Deal, 259 N.C. 489, 

is issmiizd 24.963): 

The amount allowed for the reasonable sub- 

sistence, cost and attorneys’ fees to the wife in 

her proceedings against her husband under 

former G.S. 50-16 was within the sound discre- 

tion of the judge hearing the same and having 

jurisdiction thereof. Cram v. Cram, 116 N.C. 

288, 21 S.E. 197 (1895); Anderson v. Anderson, 

183 N.C. 139, 110 S.E. 863 (1922); Best v. Best, 

228 N.C. 9, 44 S.B.2d 214 (1947); Barwick v. 

Barwick, 228 N.C. 109, 44 S.E.2d 597 (1947). 

The amount of alimony allowable pendente 

lite is a matter of sound judicial discretion, 
having regard to the condition and circum- 

stances of the parties and the current earnings 

of the husband. Martin v. Martin, 263 N.C. 86, 

138 S.E.2d 801 (1964). 
The amount of alimony to be awarded is a 

reasonable subsistence, which must be deter- 
mined by the trial judge from the evidence 
before him. Gebb v. Gebb, 77 N.C. App. 309, 335 

Sil 2ee22 a 985)) 
And Determination of the Amount Is 

Within His Discretion. — The trial judge 
must follow the requirements of the section in 
determining the amount of alimony to be 
awarded, but the determination of such amount 

lies within his sound discretion. Eudy v. Eudy, 

988 N.C. 71, 215 S.H.2d 782 (1975), overruled 
on other grounds, Quick v. Quick, 305 N.C. 446, 
290 S.E.2d 653 (1982); Clark v. Clark, 44 N.C. 
App. 649, 262 S.E.2d 659, aff’d in part and rev'd 
in part, 301 N.C. 123, 271 S.H.2d 58 (1980). 
The trial judge’s determination of the 

amount of alimony is not absolute and 
unreviewable, but it will not be disturbed 
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absent a clear abuse of discretion. Eudy v. 

Eudy, 288 N.C. 71, 215 S.E.2d 782 (1975), 

overruled on other grounds, Quick v. Quick, 305 

N.C. 446, 290 S.E.2d 653 (1982); Ingle v. Ingle, 

42. N.C. App. 365, 256 S.E.2d 532 (1979); Watts 

vy. Watts, 44 N.C. App. 46, 260 S.E.2d 170 

(1979). 
The amount of alimony to be awarded is in 

the discretion of the court, but this is not an 

absolute discretion and unreviewable. Schloss 

vy. Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968). 

But Court’s Discretion Will Not Be Dis- 

turbed Absent Abuse. — The amount to be 

awarded for alimony is within the discretion of 

the trial court and the court’s discretion will not 

be disturbed in the absence of an abuse of such 

discretion. Jones v. Jones, 173 N.C. 279, 915.E. 

960 (1917); Hennis v. Hennis, 180 N.C. 606, 105 

S_F, 274 (1920); Harris v. Harris, 258 N:@y1215 

128 S.E.2d 123 (1962); Rock v. Rock, 260 N.C. 

923, 132 S.E.2d 342 (1963); Sayland v. Sayland, 

267 N.C. 378, 148 S.E.2d 218 (1966); Schloss v. 

Schloss, 273 N.C. 266, 160 S.E.2d 5 (1968); 

Swink v. Swink, 6 N.C. App. 161, 169 S.E.2d 

539 (1969); Dixon v. Dixon, 6 N.C. App. 623, 170 

S.E.2d 561 (1969); Peeler v. Peeler, 7 N.C. App. 

456, 172 S.E.2d 915 (1970); Gibson v. Gibson, 

24 N.C. App. 520, 211 8.E.2d 522 (1975); Spill- 

ers v. Spillers, 25 N.C. App. 261, 212 S.E.2d 676 

(1975); Beall v. Beall, 290 N.C. 669, 228 S.E.2d 

407 (1976); Upchurch v. Upchurch, 34 N.C. 

App. 658, 239 S.E.2d 701 (1977), cert. denied, 

294 N.C. 363, 242 S.E.2d 634 (1978); Ingle v. 

Ingle, 42 N.C. App. 365, 256 S.E.2d 532 (1979); 

Quick v. Quick, 305 N.C. 446, 290 S.E.2d 653 

(1982); Sloop v. Friberg, 70 N.C. App. 690, 320 

SiH.2d 921 (1984): 

A judge is subject to reversal for abuse of 

discretion only upon a showing by a litigant 

that the challenged actions are manifestly un- 

supported by reason. Clark v. Clark, 301 N.C. 

123, 271 S.E.2d 58 (1980); Whedon v. Whedon, 

58 N.C. App. 524, 294 $.E.2d 29, cert. denied, 

306 N.C. 752, 295 S.E.2d 764 (1982). 

Statutory Requirements Must Be Fol- 

lowed. — In determining the amount of ali- 

mony and child support to be awarded, the trial 

judge must follow the requirements of this 

section. The amount is a reasonable subsis- 
tence, to be determined by the trial judge in the 

exercise of a judicial discretion from the evi- 

dence before him. Beall v. Beall, 290 N.C. 669, 

228 S.E.2d 407 (1976); Quick v. Quick, 305 N.C. 

446, 290 S.E.2d 653 (1982). 

The amount to be awarded is a question of 

fairness to the parties, and, so long as the court 
has properly taken into consideration the fac- 
tors enumerated by statute, the award will not 
be disturbed absent an abuse of discretion. 

Gardner v. Gardner, 40 N.C. App. 334, 252 
S.E.2d 867, cert. denied, 297 N.C. 299, 254 

S.E.2d 917 (1979); Cornelison v. Cornelison, 47 

N.C. App. 91, 266 S.E.2d 707 (1980). 
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While the factors which are delineated in this 
section must be considered by the judge in 
determining the amount of alimony to be 
awarded in a given case, his determination of 
the proper amount may not be disturbed on 
appeal absent a clear showing of abuse of 
discretion. Clark v. Clark, 301 N.C. 123, 271 

S.E.2d 58 (1980); Payne v. Payne, 49 N.C. App. 
132, 270 S.E.2d 546 (1980). 
Proper Exercise of Discretion Is Ques- 

tion of Law. — Proper exercise of the trial 
judge’s authority in granting alimony, alimony 
pendente lite, or counsel fees is a question of 
law, reviewable on appeal. Rickert v. Rickert, 
262aN Cr oio, 193.5.1.2d 79 (1972). 
When Discretion Properly Applied. — 

Discretion is properly applied in those in- 
stances where, upon deliberation and with 
firmness, a judge deems its use necessary to the 
proper execution of justice. Clark v. Clark, 301 
N.C. 123, 271 S.E.2d 58 (1980). 
Conclusion Not Disturbed on Appeal 

Where Supported, Despite Contradic- 
tions. — Although plaintiff's testimony on 
cross-examination tended to contradict her as- 
sertion that her illness was incapacitating, the 
trial court considered this evidence and con- 
cluded that the plaintiff's medical condition 
prevented her from undertaking any meaning- 
ful employment and that she was unable to 
work and earn income to defray her own ex- 
penses; this conclusion was supported by the 
testimony of the plaintiff, and despite contra- 
dictions, it would not be disturbed on appeal. 
Brandt v. Brandt, 92 N.C. App. 438, 374 S.E.2d 
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663 (1988), aff'd, 825 N.C. 429, 383 S.H.2d 656 
(1989). 

Failure to Make Adequate Findings. — 
Where trial court failed to make findings about 
the parties’ estates and accustomed standard of 
living, the case was remanded for additional 
findings of fact regarding the award of alimony. 
Ellinwood v. Ellinwood, 94 N.C. App. 682, 381 
S.E.2d 162 (1989). 

IV. ACTS WHICH WOULD SUPPORT 
DIVORCE. 

Effect of Dependent Spouse’s Conduct 
on Right to Alimony. — The legislature has 
seen fit to leave the question of whether indig- 
nities committed by a wife (dependent spouse) 
prior to separation should absolutely bar her 
right to alimony arising out of her husband’s 
(supporting spouse’s) adultery, or merely re- 
duce the amount, for resolution by the trial 
judge in the exercise of his discretion on a 
case-by-case basis. Self v. Self, 37 N.C. App. 
199, 245 S.E.2d 541, cert. denied, 295 N.C. 648, 
248 S.E.2d 253 (1978). 

Subsection (b) of this section makes it clear 
that the trial court may, in its discretion, award 
some permanent alimony to a dependent 
spouse even when the jury finds that the de- 
pendent spouse has committed acts which 
would support the granting of a divorce from 
bed and board in favor of the supporting 
spouse. Cavendish v. Cavendish, 38 N.C. App. 
577, 248 S.E.2d 340 (1978), cert. denied, 296 
INIGe SS a2o4go te 2d 3336079): 

§ 50-16.6. When alimony, postseparation support, counsel 
fees not payable. 

(a) Repealed by Session Laws 1995, c. 319, s. 4. 
(b) Alimony, postseparation support, and counsel fees may be barred by an 

express provision of a valid separation agreement or premarital agreement so 
long as the agreement is performed. (1871-2, c. 193, s. 39; Code, s. 1292; Rev., 
SealnG (aol ORe 24: :C:8:).s. 1667; LOD 1 te 123: 1923, C. 52: 1951, c. 893, s. 3: 
fe oe los. 1CC.014,.118921967, c/1152> 5.251995, 319, 5.4; c309,'s: 
135.3(f).) 

Editor’s Note. — Session Laws 1995, c. 319, 
which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 

“When alimony not payable. 
“(a) Alimony or alimony pendente lite shall 

not be payable when adultery is pleaded in bar 
of demand for alimony or alimony pendente 
lite, made in an action or cross action, and the 

issue of adultery is found against the spouse 
seeking alimony, but this shall not be a bar to 
reasonable counsel fees. 

(b) Alimony, alimony pendente lite, and 
counsel fees may be barred by an express pro- 
vision of a valid separation agreement so long 
as the agreement is performed.” 
Legal Periodicals. — For article, “Proposed 

Reforms in North Carolina Divorce Law,” see 8 

N.C. Cent. L.J. 385 (1976). 
For article dealing with marriage contracts 

as related to North Carolina law, see 13 Wake 

Forest L. Rev. 85 (1977). 
For comment on the enforceability of arbitra- 
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tion clauses in North Carolina separation 

agreements, see 15 Wake Forest L. Rev. 487 

(LOO 
For article on the rights of individuals to 

control the distributional consequences of di- 

vorce by private contract and on the interests of 

the State in preserving its role as a third party 

to marriage and divorce, see 59 N.C.L. Rev. 819 

Glos): 
For survey of 1982 law relating to family law, 
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see 61 N.C.L. Rev. 1155 (1983). 

For 1984 survey, “The Brief Death of Alien- 

ation of Affections and Criminal Conversation 

in North Carolina,” see 63 N.C.L. Rev. 1317 

(1985). 
For note, “Post-Separation Failure to Sup- 

port a Dependent Spouse as a Sole Ground for 

Alimony Despite the Absence of Marital Mis- 

conduct Before Separation — Brown v. Brown,” 

see 15 Campbell L. Rev. 333 (1993). 

CASE NOTES 

I. In General. 
II. Adultery. 

Ill. Separation Agreements. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 

below were decided under former G.S. 50-14, 

which dealt with alimony in actions for divorce 

a mensa et thoro, former G.S. 50-15, which dealt 

with alimony pendente lite in divorce actions, 

and former G.S. 50-16, which dealt with actions 

for alimony without divorce. 

Sections 50-16.1 Through 50-16.10 Con- 

strued in Pari Materia. — The statutes cod- 

ified as G.S. 50-16.1 through 50-16.10 all deal 

with the same subject matter, alimony, and are 

to be construed in pari materia. Rowe v. Rowe, 

305 N.C. 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 

the modification decision, but the alimony stat- 

utes, G.S. 50-16.1 through 50-16.10, have been 

read in pari materia because they deal with the 

same subject matter. Broughton v. Broughton, 

58 N.C. App. 778, 294 S.H.2d 772, cert. denied, 

307 N.C. 269, 299 S.E.2d 214 (1982). 

Consent Judgment Awarding Medical 

Expenses. — Under consent judgment in 

which the court found as a fact that there were 

no claims for support or alimony pending be- 

tween the parties and ordered plaintiff to pay 

all necessary and reasonable medical expenses 

incurred by defendant, the parties did not in- 

tend for medical expenses to constitute alimony 

payments; thus, the trial court erred in enter- 

ing judgment ex meru motu declaring portions 

of consent judgment null and void and unen- 

forceable ab initio and in striking them. Davis 

v. Davis, 78 N.C. App. 464, 337 S.E.2d 190 

(1985), cert. denied, 316 N.C. 375, 342 S.E.2d 

893 (1986). 
Applied in Owens v. Owens, 28 N.C. App. 

713, 222 S.E.2d 704 (1976); Levitch v. Levitch, 
994 N.C. 437, 241 S.E.2d 506 (1978); Harris v. 
Harris, 58 N.C. App. 314, 293 S.E.2d 602 

(1982); Coombs v. Coombs, 121 N.C. App. 746, 

468 S.E.2d 807 (1996). 
Cited in Greene v. Greene, 15 N.C. App. 314, 

190 S.E.2d 258 (1972); Sturgill v. Sturgill, 49 

N.C. App. 580, 272 S.H.2d 423 (1980); 
Crutchley v. Crutchley, 53 N.C. App. 732, 281 

S F.2d 744 (1981); Wells v. Wells, 132 N.C. App. 

A401, 512 S.E.2d 468 (1999). 

Il. ADULTERY. 

Subsection (a) is similar in language and 

import to prior law. Austin v. Austin, 12 NI@z 

App. 286, 183 S.E.2d 420 (1971). 

Court Must Make Findings If Adultery Is 

Pleaded. — When adultery is pleaded in bar of 

a demand for alimony or alimony pendente lite, 

an award or allowance of alimony pendente lite 

will not be sustained in the absence of a finding 

of fact on the issue of adultery in favor of the 

party seeking such an award. Austin v. Austin, 

12 N.C. App. 286, 183 S.E.2d 420 (1971). 

In a wife’s action for alimony without divorce 

in which defendant’s answer sets up the de- 

fense of adultery, it is error for the court to 

order temporary alimony to plaintiff without 

finding the facts with respect to the plea of 

adultery. Williams v. Williams, 230 N.C. 660, 55 

S.E.2d 195 (1949). 

Evidence of Adultery. — While authority 

for blood-grouping tests is limited to an issue of 

paternity, in a case in which the issue is raised 

the results of the tests, if they exclude defen- 

dant as the father of a child admittedly born 

during the subsistence of the marriage, would 

also be evidence of adultery. Wright v. Wright, 

281 N.C. 159, 188 S.E.2d 317 (1972). 

Effect of Post-Divorce Sexual Activity. — 

This section is not an expression of legislative 

intent that post-divorce indiscriminate sexual 

activity by a former wife should bar her right to 

continue to receive alimony from her former 

husband. Stallings v. Stallings, 36 N.C. App. 

643, 244 S.E.2d 494, cert. denied, 295 N.C. 648, 

948° S)H.2d 249 (1978). 

There is no statute that allows the court to 

modify an award of alimony solely because of 

post-marital fornication. Stallings v. Stallings, 

36 N.C. App. 643, 244 S.E.2d 494, cert. denied, 

295 N.C. 648, 248 S.E.2d 249 (1978). 
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Ill. SEPARATION AGREEMENTS. 

What Constitutes “Separation Agree- 
ment”. — To be a “separation agreement,” 
there must be an agreement to separate or to 

live separately and apart. Robuck v. Robuck, 20 
N.C. App. 374, 201 S.E.2d 557 (1974). 

“Gross income,” as used in a separation 
agreement under which the husband agreed 
that after three years he would pay alimony in 
an amount equivalent to 30% of his gross in- 
come, included the gain realized from the sale 
of property. Heater v. Heater, 62 N.C. App. 587, 
302 S.E.2d 891 (1983). 
The jurisdiction of the court is not 

barred by a prior separation agreement 
between the parties. Garner v. Garner, 270 N.C. 
293, 154 S.E.2d 46 (1967), decided under 
former § 50-16. 

But Unimpeached Deed of Separation 
May Bar Alimony. — A wife who, in a valid 
deed of separation, has released her husband 
from his support obligation is remitted to her 
rights under the agreement, and as long as the 
deed of separation stands unimpeached, the 
court is without power to award her alimony 
and counsel fees. Williams v. Williams, 261 

N.C. 48, 134 S.E.2d 227 (1964). 
Wife sought a divorce a mensa and alimony, 

notwithstanding the provisions of a valid sepa- 
ration agreement which the husband had “fully 
performed,” could not, after her husband had 
performed his part of the contract, obtain an 
award of alimony. Wilson v. Wilson, 261 N.C. 
40, 134 S.E.2d 240 (1964). 
A deed of separation, approved by a consent 

judgment, could be pleaded as complete bar to 
the wife’s application for alimony pendente lite 
and for reasonable counsel fees, as provided by 
former G.S. 50-15. Brown v. Brown, 205 N.C. 
64, 169 S.E. 818 (1933). 
However, resumption of marital rela- 

tions rescinds deed of separation. Williams 
v. Williams, 261 N.C. 48, 1384 S.E.2d 227 (1964). 
Agreement Did Not Waive Alimony 

Rights. — Defendant’s execution of a separa- 
tion agreement which stated that it was exe- 
cuted with “the express understanding” and “in 
full satisfaction of all obligations” did not con- 
stitute an express waiver of her alimony rights 
within the meaning of G.S. 52-10.1 or this 
section where the preamble to the agreement 
referred to G.S. 50-20, an equitable distribution 
statute, thus excluding issues of spousal sup- 
port. Napier v. Napier, 135 N.C. App. 364, 520 
S.E.2d 312 (1999). 
Discontinuance of Payments Under Sep- 

aration Agreement. — Where, by an agree- 
ment for a separation between husband and 
wife, the former agreed to pay a certain 
monthly allowance, and the husband, after pay- 
ing several installments, discontinued the pay- 
ments, he could not set up the agreement in bar 
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of her action for support under this section, 
even though he discontinued the payments 
because she demanded that the allowance be 
increased. Cram v. Cram, 116 N.C. 288, 21 S.E. 
197 (1895), 
Election to Seek Alimony Rather Than 

Damages for Breach of Contract to Sup- 
port. — When a wife, in an action for alimony 
without divorce, elects to seek alimony rather 
than damages for the breach of the contract to 
support her, she is only entitled to such an 
award as would be proper if no contract had 
been signed. If there has been a partial perfor- 
mance, she must account for the net benefits, if 
any, which she may have received. Wilson v. 
Wilson, 261 N.C. 40, 134 S.E.2d 240 (1964). 
Attempt to Set Aside Settlement. — The 

eminence, experience, and character of counsel 

who represented the plaintiff in procuring a 
property settlement would bear directly on 
plaintiff’s subsequent attempt to set it aside as 
fraudulent. Van Every v. Van Every, 265 N.C. 
506, 144 S.E.2d 603 (1965), decided under 
former § 50-16. 

Suit Held Not Barred by Separation 
Agreement. — Jurisdiction of the court in- 
voked under former G.S. 50-16 was not barred 
by separation agreement pleaded, where wife 
sued for alimony and support without divorce 
on grounds of specific acts of cruelty by hus- 
band and declared intention to sue for divorce 
in two years. Butler v. Butler, 226 N.C. 594, 39 

S.H.2d 745 (1946). 
Setting Out Separation Agreement in 

Record on Appeal. — Where defendant re- 
sisted his wife’s application for alimony without 
divorce under former G.S. 50-16, upon the 
ground that there was still in effect a valid 
contract of separation which they had both 
executed, and appealed from an adverse deci- 
sion of the trial judge hearing the matter, the 
record on appeal should have set out the writ- 
ten contract of separation so that the Supreme 
Court could determine whether it was reason- 
able, just and fair to the wife, and whether in 

taking her acknowledgment the officer had 
properly certified that it was not unreasonable 
or injurious to her, as the statutes then re- 
quired. Moore v. Moore, 185 N.C. 332, 117 S.E. 

P20 1V923)) 
Post-Separation Failure to Provide Nec- 

essary Subsistence. — Absent a valid separa- 
tion agreement waiving all alimony rights un- 
der subsection (b) of this section, post- 
separation failure to provide a dependent- 
spouse with necessary subsistence gives rise to 
an action for alimony. Brown v. Brown, 104 
N.C. App. 547,.410; Sa. 2d 223° (1991), «cert, 
denied, 331 N.C. 383, 417 8.E.2d 789 (1992). 
Summary judgment was appropriate 

where a premarital agreement signed by the 
parties irrefutably barred the wife’s claims for 
postseparation support, alimony and equitable 
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distribution; the language in the subject agree- postseparation support pursuant to G.S. 50- 

ment—drafted by the wife’s attorney—was suf- 16.2A and alimony pursuant to G.S. 50-16.3A. 

ficiently “express” to constitute a valid and Stewart v. Stewart, 141 N.C. App. 236, 541 

enforceable waiver of the wife’s claims for S.E.2d 209, 2000 N.C. App. LEXIS 1439 (2000). 

§ 50-16.7. How alimony and postseparation support paid; 

enforcement of decree. 

(a) Alimony or postseparation support shall be paid by lump sum payment, 

periodic payments, income withholding, or by transfer of title or possession of 

personal property or any interest therein, or a security interest in or possession 

of real property, as the court may order. The court may order the transfer of 

title to real property solely owned by the obligor in payment of lump-sum 

payments of alimony or postseparation support or in payment of arrearages of 

alimony or postseparation support so long as the net value of the interest in the 

property being transferred does not exceed the amount of the arrearage being 

satisfied. In every case in which either alimony or postseparation support is 

allowed and provision is also made for support of minor children, the order 

shall separately state and identify each allowance. 

(b) The court may require the supporting spouse to secure the payment of 

alimony or postseparation support so ordered by means of a bond, mortgage, or 

deed of trust, or any other means ordinarily used to secure an obligation to pay 

money or transfer property, or by requiring the supporting spouse to execute 

an assignment of wages, salary, or other income due or to become due. 

(c) If the court requires the transfer of real or personal property or an 

interest therein as a part of an order for alimony or postseparation support as 

provided in subsection (a) or for the securing thereof, the court may also enter 

an order which shall transfer title, as provided in G.S. 1A-1, Rule 70 and G.S. 

1-228. 
(d) The remedy of arrest and bail, as provided in Article 34 of Chapter 1 of 

the General Statutes, shall be available in actions for alimony or 

postseparation support as in other cases. 

(e) The remedies of attachment and garnishment, as provided in Article 35 

of Chapter 1 and Article 9 of Chapter 110 of the General Statutes, shall be 

available in actions for alimony or postseparation support as in other cases, 

and for such purposes the dependent spouse shall be deemed a creditor of the 

supporting spouse. 
(f) The remedy of injunction, as provided in Article 37 of Chapter 1 of the 

General Statutes and G.S. 1A-1, Rule 65, shall be available in actions for 

alimony or postseparation support as in other cases. 

(g) Receivers, as provided in Article 38 of Chapter 1 of the General Statutes, 

may be appointed in actions for alimony or postseparation support as in other 

cases. 
(h) A dependent spouse for whose benefit an order for the payment of 

alimony or postseparation support has been entered shall be a creditor within 

the meaning of Article 3A of Chapter 39 of the General Statutes pertaining to 

fraudulent conveyances. 
(i) A judgment for alimony or postseparation support obtained in an action 

therefor shall not be a lien against real property unless the judgment expressly 

so provides, sets out the amount of the len in a sum certain, and adequately 

describes the real property affected; but past-due periodic payments may by 

motion in the cause or by a separate action be reduced to judgment which shall 

be a hen as other judgments. 
4) Any order for the payment of alimony or postseparation support is 

enforceable by proceedings for civil contempt, and its disobedience may be 

punished by proceedings for criminal contempt, as provided in Chapter 5A of 

the General Statutes. 
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Notwithstanding the provisions of G.S. 1-294 or G.S. 1-289, an order for the 
periodic payment of alimony that has been appealed to the appellate division 
is enforceable in the trial court by proceedings for civil contempt during the 
pendency of the appeal. Upon motion of an aggrieved party, the court of the 
appellate division in which the appeal is pending may stay any order for civil 
contempt entered for alimony until the appeal is decided if justice requires. 

(k) The remedies provided by Chapter 1 of the General Statutes Article 28, 
Execution; Article 29B, Execution Sales; and Article 31, Supplemental Pro- 
ceedings, shall be available for the enforcement of judgments for alimony and 
postseparation support as in other cases, but amounts so payable shall not 
constitute a debt as to which property is exempt from execution as provided in 
Article 16 of Chapter 1C of the General Statutes. 

(1) The specific enumeration of remedies in this section shall not constitute 
a bar to remedies otherwise available. 

(11) The dependent spouse may apply to the court for an order of income 
withholding for current or delinquent payments of alimony or postseparation 
support or for any portion of the payments. If the court orders income 
withholding, a notice of obligation to withhold shall be served on the payor as 
required by G.S. 1A-1, Rule 4, Rules of Civil Procedure. Copies of the notice 
shall be filed with the clerk of court and served upon the supporting spouse by 
ireirciossmaail.( 1967, Cc, llo2,s, 2; 1969. ¢.541,.s. 5: .c.-399,,s.,.18; 1977, c. 711, 
oe OO me nA O76. lec, 609.06. 18: 1995 ¢,319.s_ 5; 1998-176, ss: 2.73: 
1999-456, s. 14.) 

Local Modification. — Person: 1967, c. 848, 

Swan 
Cross References. — As for garnishment of 

government employee benefits, see 42 U.S.C. 
659 and 10 U.S.C. 1408. 

Editor’s Note. — Session Laws 1995, c. 319, 
which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 

“How alimony and alimony pendente lite 
paid; enforcement of decree. 

“(a) Alimony or alimony pendente lite shall be 
paid by lump sum payment, periodic payments, 
or by transfer of title or possession of personal 
property or any interest therein, or a security 

interest in or possession of real property, as the 
court may order. In every case in which either 
alimony or alimony pendente lite is allowed 
and provision is also made for support of minor 
children, the order shall separately state and 
identify each allowance. 

“(b) The court may require the supporting 
spouse to secure the payment of alimony or 

alimony pendente lite so ordered by means of a 
bond, mortgage, or deed of trust, or any other 
means ordinarily used to secure an obligation 
to pay money or transfer property, or by requir- 

ing the supporting spouse to execute an assign- 
ment of wages, salary, or other income due or to 
become due. 

“(c) If the court requires the transfer of real 

or personal property or an interest therein as a 
part of an order for alimony or alimony pen- 
dente lite as provided in subsection (a) or for 
the securing thereof, the court may also enter 
an order which shall transfer title, as provided 
in G.S. 1A-1, Rule 70 and G.S. 1-228. 

“(d) The remedy of arrest and bail, as pro- 
vided in Article 34 of Chapter 1 of the General 
Statutes, shall be available in actions for ali- 

mony or alimony pendente lite as in other 
cases. 

“(e) The remedies of attachment and gar- 
nishment, as provided in Article 35 of Chapter 
1 of the General Statutes, shall be available in 

actions for alimony or alimony pendente lite as 
in other cases, and for such purposes the de- 
pendent spouse shall be deemed a creditor of 
the supporting spouse. 

“(f) The remedy of injunction, as provided in 
Article 37 of Chapter 1 of the General Statutes 
and G.S. 1A-1, Rule 65, shall be available in 
actions for alimony or alimony pendente lite as 
in other cases. 

“(g) Receivers, as provided in Article 38 of 
Chapter 1 of the General Statutes, may be 
appointed in actions for alimony or alimony 
pendente lite as in other cases. 

“(h) A dependent spouse for whose benefit an 
order for the payment of alimony or alimony 
pendente lite has been entered shall be a cred- 
itor within the meaning of Article 3 of Chapter 
39 of the General Statutes pertaining to fraud- 
ulent conveyances. 

“G) A judgment for alimony or alimony pen- 
dente lite obtained in an action therefor shall 
not be a lien against real property unless the 
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judgment expressly so provides, sets out the 

amount of the lien in a sum certain, and ade- 

quately describes the real property affected; 

but past-due periodic payments may by motion 

in the cause or by a separate action be reduced 

to judgment which shall be a lien as other 

judgments. 

“(j) Any order for the payment of alimony or 

alimony pendente lite is enforceable by pro- 

ceedings for civil contempt, and its disobedi- 

ence may be punished by proceedings for crim- 

inal contempt, as provided in Chapter 5A of the 

General Statutes. 

“Notwithstanding the provisions of G.S. 

1-294 or G.S. 1-289, an order for the periodic 

payment of alimony that has been appealed to 

the appellate division is enforceable in the trial 

court by proceedings for civil contempt during 

the pendency of the appeal. Upon motion of an 

agerieved party, the court of the appellate divi- 

sion in which the appeal is pending may stay 

any order for civil contempt entered for alimony 

until the appeal is decided if justice requires. 

“(k) The remedies provided by Chapter 1 of 

the General Statutes Article 28, Execution; 

Article 29B, Execution Sales; and Article 31, 

Supplemental Proceedings, shall be available 

for the enforcement of judgments for alimony 

and alimony pendente lite as in other cases, but 

CASE 

I. In General. 

II. Contempt. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 

below were decided under former G.S. 50-15, 

which dealt with alimony pendente lite in di- 

vorce actions, and former G.S. 50-16, which 

dealt with alimony without divorce. 

Sections 50-16.1 Through 50-16.10 Con- 

strued in Pari Materia. — The statutes cod- 

ified as G.S. 50-16.1 through 50-16.10 all deal 

with the same subject matter, alimony, and are 

to be construed in pari materia. Rowe v. Rowe, 

305 N.C. 177, 287 S.E.2d 840 (1982). 

Section 50-16.9 does not list factors to help in 

the modification decision, but the alimony stat- 

utes, G.S. 50-16.1 through 50-16.10, have been 

read in pari materia because they deal with the 

same subject matter. Broughton v. Broughton, 

58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 

307 N.C. 269, 299 S.H.2d 214 (1982). 

Support May Be Compelled by Judicial 

Decree. — Wife (dependent spouse) may com- 
pel performance by judicial decree where hus- 
band (supporting spouse) separates himself 

from his wife and fails to support her, and 
husband cannot, by merely providing support 
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amounts so payable shall not constitute a debt 

as to which property is exempt from execution 

as provided in Article 16 of Chapter 1C of the 

General Statutes. 

“(1) The specific enumeration of remedies in 

this section shall not constitute a bar to reme- 

dies otherwise available.” 

Legal Periodicals. — For note on the rem- 

edy of garnishment in child support, see 56 

NeCula Rev loon!) 7a): 
For note on specific performance of separa- 

tion agreements, see 58 N.C.L. Rev. 867 (1980). 

For comment on tenancy by the entirety in 

North Carolina, see 59 N.C.L. Rev. 997 (1980). 

For note on equitable distribution of property 

upon divorce, see 11 N.C. Cent. LJ. 156 (1980). 

For article on the rights of individuals to 

control the distributional consequences of di- 

vorce by private contract and on the interests of 

the State in preserving its role as a third party 

to marriage and divorce, see 59 N.C.L. Rev. 819 

(1981). 
For note on consent judgments in family law 

in light of Walters v. Walters, 307 NEG{ ool 2e0 

S_E.2d 338 (1983), see 6 Campbell L. Rev. 125 

(1984). 
For survey, “Termination of Lump Sum Ali- 

mony upon the Remarriage of a Dependent 

Spouse: Potts v. Tutterow,” see 73 N.C.L. Rev. 

PAS ZAI): 

NOTES 

for his wife until he gets beyond the jurisdiction 

of the court, deprive his wife of the right of 

compelling him by judicial decree to support 

her. Wilson v. Wilson, 261 N.C. 40, 134 S.E.2d 

240 (1964). 

The trial judge can award alimony in a 

lump payment or monthly payments. Aus- 

tin v. Austin, 12 N.C. App. 390, 183 S.E.2d 428 

(1971); Whitesell v. Whitesell, 59 N.C. App. 552, 

297 S.E.2d 172 (1982), cert. denied, 307 N.C. 

583, 299 S.E.2d 653 (1983). 

Or May Combine Forms of Payment. — 

The fact that a trial judge used a combination of 

both a lump sum payment and a continuing 

monthly payment for alimony did not consti- 

tute an abuse of discretion. Austin v. Austin, 12 

N.C. App. 390, 183 S.E.2d 428 (1971). 

Limit of Court’s Authority. — When a 

court awards alimony pendente lite, it has 

authority to cause the husband (supporting 

spouse) to secure so much of his estate as may 

be necessary to comply with its order. Such 

order as may be necessary for the protection of 

the wife (dependent spouse) is the limit of the 

court’s authority. It cannot penalize defendant 

unless and until he refuses to comply with the 
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court’s direction. Harris v. Harris, 257 N.C. 416, 

126 S.E.2d 83 (1962). 
The court has no power to order a lump sum 

payment either to punish the supporting 
spouse or to divide his estate. Taylor v. Taylor, 
46 N.C. App. 438, 265 S.E.2d 626 (1980). 

The trial court had no power to order defen- 
dant husband to make a lump sum payment of 
$50,000.00 to plaintiff wife where it was appar- 
ent that the effect of the court’s order would be 
to force defendant to liquidate, either by sale or 
mortgage, his only remaining assets having 
any substantial value, not for the purpose of 
paying for the maintenance and support of 
defendant, but in order to effect a division of his 

estate with her. Taylor v. Taylor, 46 N.C. App. 
438, 265 S.E.2d 626 (1980). 

Trial court’s creation of a trust consist- 
ing of certain real and personal property 
owned by the parties in order to secure the 
payment of alimony and child support was a 
proper exercise of its discretion in applying the 
provisions of G.S. 50-13.4(e) and of subsections 
(a) and (c) of this section, and would be af- 

firmed. Weaver v. Weaver, 88 N.C. App. 6384, 
364 S.E.2d 706, cert. denied, 322 N.C. 330, 368 
S.E.2d 875 (1988). 
Corpus of Estate May Be Assigned to 

Secure Allowance. — The court is authorized 
to assign the corpus of the husband’s (support- 
ing spouse’s) property to secure the allowance, 
and therefore it is immaterial to defendant 
whether the home place is taken and rents and 
profits therefrom used to provide a suitable 
residence for the wife (dependent spouse) and 
children or whether they are granted the right 
of occupancy of the home place, and it being 
found that such arrangement is most feasible 
and appropriate, the order will not be dis- 
turbed. Wright v. Wright, 216 N.C. 693, 6 
S.E.2d 555 (1940). 
The husband’s “estate,” from which the 

court may secure its order allowing a rea- 
sonable subsistence, etc., to the wife (depen- 
dent spouse) in her proceedings for alimony 
without divorce, includes within its meaning 
income from permanent property, tangible or 
intangible, or from the husband’s (supporting 
spouse’s) earnings. Crews v. Crews, 175 N.C. 
168, 95 S.E. 149 (1918); Anderson v. Anderson, 
183 N.C. 139, 110 S.E. 863 (1922). 
Alimony Pendente Lite May Be Decreed 

a Lien. — Where alimony pendente lite has 
been regularly granted to the wife in her action 
for divorce against her nonresident husband, 
who has abandoned her, the court may decree it 
a lien upon his lands described in the complaint 
and situated here, and order the sale thereof for 

its payment; and it is not necessary that the 
defendant should have had notice of the wife’s 
application therefor. Bailey v. Bailey, 127 N.C. 
474, 37 S.E. 502 (1900); White v. White, 179 
Wr) 924103)S/H1216 920). 
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Nonresident Defendant May Be Re- 

quired to Post Bond. — Under G.S. 50- 
13.4(f)(1) and subsection (b) of this section, the 

court properly required the supporting spouse 
to post a security bond to secure his compliance 
with a judgment requiring him to make 
monthly payments for support of his wife and 
children, where the court found that defendant 

no longer resided within the State and that he 
had no attorney of record in the case. Parker v. 
Parker, 18 N.C. App. 616, 186 S.E.2d 607 
G72), 
The security interest to which this sec- 

tion refers is an interest in real estate 
which secures the payment of an obligation. 
Taylor v. Taylor, 26 N.C. App. 592, 216 S.E.2d 
(31 A975): 
Imposition of Trust Where Supporting 

Spouse Has Only Defeasible Fee in Part of 
Land. — Where the judge, in proceedings for 
an allowance of reasonable subsistence, has 
impressed a trust upon the husband’s (support- 
ing spouse’s) land for the enforcement of the 
decree, the fact that in a part of the land he has 
only a defeasible fee cannot prejudice him, and 
his exception on that ground cannot be sus- 
tained. Anderson v. Anderson, 183 N.C. 139, 
140,5;1),,863,(1922). 
Receiver May Collect Income and Sell 

Realty to Pay Alimony. — In a wife’s (depen- 
dent spouse’s) action for alimony without di- 
vorce, a receiver appointed therein to take 
possession of the husband’s (supporting 
spouse’s) property within the State may collect 
the income from the husband’s realty for the 
purpose of paying alimony awarded the wife in 
the action and may sell the husband’s real 
estate if necessary to pay the alimony decreed. 
Lambeth v. Lambeth, 249 N.C. 315, 106 S.E.2d 
491 (1959). 
Non-Income-Producing Realty May Be 

Sold and Proceeds Invested. — A judge has 
the power to order the sale of a husband’s 
(supporting spouse’s) non-income-producing 
real estate for the purpose of investing the 
proceeds derived from such sale in legal invest- 
ments as provided in Article 6 of Chapter 53, so 
as to produce an income sufficient to enable the 
receiver appointed to enforce payment of ali- 
mony decreed to pay the expenses of the receiv- 
ership and alimony awarded the plaintiff wife 
(dependent spouse). Lambeth v. Lambeth, 249 
N.C. 315, 106 S.E.2d 491 (1959). 
Rents and Profits in Estate by Entireties 

Are Chargeable. — Where husband and wife 
own land by entireties, the rents and profits of 
the husband (supporting spouse) therein may 
be charged with the support of the wife (depen- 
dent spouse) and the minor children of the 
marriage upon his abandonment of her, in an 
action for alimony without divorce, and for her 
counsel fees by Laws 1921, c. 123, in these 
proceedings; and to enforce an order allowing 
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her alimony and attorneys’ fees, according to 

the statutes, a writ of possession may issue, to 

apply thereto the rents and profits as they shall 

accrue and become personalty; and an order for 

the sale of land conveying the fee simple title 

for the purpose of paying the allowance 1S 

erroneous. Holton v. Holton, 186 N.C. 355, 119 

SE. 751 (1923); Porter v. Citizens Bank, 251 

N.C. 573, 111 S.E.2d 904 (1960). 

But Sale of Such Estate May Not Be 

Ordered. — The court does not have the power 

to order the sale of land held as tenants by the 

entireties to procure funds to pay alimony to 

the wife (dependent spouse) or to pay her coun- 

sel fees. Porter v. Citizens Bank, 251 N.C. 573, 

111 S.E.2d 904 (1960). 

Although the rents and profits therefrom and 

the actual possession thereof may be made 

available for the support of the wife (dependent 

spouse), the court does not have the power to 

order the sale of land owned by husband and 

wife as tenants by the entirety in order to 

procure funds to pay alimony to the wife or to 

pay her counsel fees. Koob v. Koob, 283 N.C. 

129, 195 S.E.2d 552 (1973). 

The court may allow plaintiff possession 

of the home owned by the parties as ten- 

ants by the entireties in fixing alimony pen- 

dente lite under this section. Sellars v. Sellars, 

940 N.C. 475, 82 S.E.2d 330 (1954). 

Possession of Real or Personal Property 

as Alimony. — There is no requirement that 

alimony be denominated as such for it to bea 

valid award of alimony. Furthermore, posses- 

sion of real or personal property, including the 

marital home, is one form of alimony provided 

by statute. Minor v. Minor, 70 N.C. App. 16.318 

S.E.2d 865, cert. denied, 312 N.C. 495, 322 

S.E.2d 558 (1984). 
Transfer of Title or Possession of Real 

Property. — While the court has authority to 

order a transfer of title or possession of real 

property under subsection (a) of this section 

and G.S. 50-17, these sections do not require it 

to do so. Clark v. Clark, 44 N.C. App. 649, 262 

S.E.2d 659, aff’d, 301 N.C. 123, 271 S.B.2d 58 

(1980). 
While a trial court has the authority to order 

payment of alimony by possession of real prop- 

erty under subsection (a) of this section, as well 

as the power to issue a writ of possession when 

necessary under G.S. 50-17, the pertinent stat- 

utory provisions do not require it to do so. Clark 

v. Clark, 301 N.C. 123, 271 S.E.2d 58 (1980). 

This section in no way renders it mandatory 

or incumbent upon the trial court to order any 

transfer of property as part of alimony. Spillers 

v. Spillers, 25 N.C. App. 261, 212 S.E.2d 676 

(1975): 
This section does not authorize the court to 

direct that alimony be paid by the transfer of 

title to real estate. Taylor v. Taylor, 26 N.C. 
App. 592, 216 S.E.2d 737 (1975). 
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Subsections (b) and (c) of this section do not 

enlarge the authority given the trial judge in 

subsection (a). Rather, these subsections enable 

the court to order a transfer of title to real 

property to secure an award of alimony made 

under subsection (a). Thus, the trial judge may 

order the transfer of title to real property, but 

only if it is necessary to insure the payment of 

alimony. Gilbert v. Gilbert, 71 N.C. App. 160, 

321 S.E.2d 455 (1984). 

Power to Transfer Personalty Depen- 

dent on Alimony Power. — Although subsec- 

tion (a) of this section clearly vests the court 

with power to order a transfer of personalty, 

that power does not exist independently of the 

court’s power to order alimony for the depen- 

dent spouse. This section contemplates such 

transfers only in terms of satisfaction of the 

obligation to support. Where the court was not 

ordering a transfer of property as payment of 

alimony, the statute was, therefore, inapplica- 

ble. Clark v. Clark, 44 N.C. App. 649, 262 

S.E.2d 659, aff'd, 301 N.C. 123, 271 S.E.2d 58 

(1980). 
Court order requiring defendant to se- 

cure payment of temporary alimony by 

means of deed of trust did not give to plain- 

tiff fixed or permanent interest as cestui que 

trust, or any right to the entire proceeds of 

foreclosure sale under deed of trust; the order 

simply provided a means of securing payment 

of alimony, and the court was not required to 

find a change of circumstances as a basis for 

ordering the payment of a part of the proceeds 

of foreclosure sale to satisfy a judgment lien 

against defendant or to pay the fee of defen- 

dant’s attorney. Johnson v. Johnson, 25 N.C. 

App. 448, 213 S.E.2d 427 (1975). 

No Present Right to Disbursement of 

Eminent Domain Deposit for Land Owned 

by Entirety. — A wife separated from her 

husband and seeking alimony pendente lite 

had no present right to disbursement of money 

deposited by the State Highway Commission 

(now Board of Transportation) as a credit 

against just compensation for land owned by 

the wife and her husband as tenants by en- 

tirety. North Carolina State Hwy. Comm'n v. 

Myers, 270 N.C. 258, 154 S.H.2d 87 (1967), 
decided under former § 50-16. 

Validity and Enforceability of Consent 

Judgment. — In an action for alimony without 

divorce, a judgment, entered by consent of the 

parties, which orders defendant to make ali- 

mony payments to his wife (dependent spouse), 

is valid and is enforceable against the husband 

(supporting spouse) by attachment for con- 

tempt, notwithstanding the absence of allega- 

tions or findings that the separation was 

caused by the misconduct of the husband. 

Whitesides v. Whitesides, 271 N.C. 560, 157 

SiH. 2d/82°1967). 

Where consent judgment ordered that plain- 
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tiff pay alimony in a certain amount per month 
and that if either party willfully failed to com- 
ply with and perform the terms and conditions 
of the separation agreement, the court could 
hold the breaching party in contempt of court, 
and the divorce decree ordered that the consent 
judgment should remain in effect according to 
the respective terms and conditions and appli- 
cable law, the judgment was actually an adju- 
dication by the court which was enforceable by 
contempt and subject to modification upon a 
change of conditions, rather than a contract 
approved by the court which could not be mod- 
ified absent a consent of the parties. Britt v. 
Britt, 836 N.C. App. 705, 245 S.E.2d 381 (1978). 

Effect of Consent Judgment. — Where the 
parties to an action for alimony without divorce 
entered into a consent judgment, approved by 
the court, providing for the payment to the wife 
of a certain sum monthly and making such 
sums a lien upon the husband’s real estate, and 
the husband failed to make payments in accor- 
dance with the judgment and the wife brought 
a separate action alleging abandonment, it was 
held that plaintiff’s rights were remitted to the 
prior judgment. Turner v. Turner, 205 N.C. 198, 
170 S.E. 646 (1983). 

Trial judge’s authority to incorporate a 
deed of separation into a judgment does 
not depend on the validity of deed of separation. 
Wells v. Wells, 92 N.C. App. 226, 373 S.E.2d 879 
(1988), cert. denied, 324 N.C. 342, 378 S.E.2d 
810 (1989). 
Divorce Actions Awarding Alimony Re- 

main Open for Enforcement. — Divorce 
actions in which alimony is awarded are not 
ended merely by the rendition of judgment. 
Such actions are always open for motions in the 
cause for the enforcement of the order for 
alimony. Miller v. Miller, 98 N.C. App. 221, 390 
».H.2d 352 (1990), cert. denied, 327 N.C. 637, 
399 S.H.2d 124 (1990). 

Service of Notice of Motion for Enforce- 
ment on Defendant’s Attorney. — Plaintiff 
seeking enforcement of an order for alimony 
need not serve defendant with a new summons. 
Simply serving him with notice of the motion 
for enforcement is sufficient. Unless otherwise 
ordered by the court, G.S. 1A-1, Rule 5(b) 
allows service of notice of written motions by 
service on defendant’s attorney of record. Miller 
v. Miller, 98 N.C. App. 221, 390 S.E.2d 352, cert. 
denied, 327 N.C. 637, 399 S.E.2d 124 (1990). 

Service of defendant’s attorney of record in 
divorce case in 1976 with copies of motion for 
assignment of wages and show cause order of 
1988 was proper, despite defendant’s conten- 
tion that attorney was hired only to protect 
defendant’s interest in the dissolution of his 
marriage in 1976. Miller v. Miller, 98 N.C. App. 
221, 390 S.E.2d 352, cert. denied, 327 N.C. 637, 
399 S.K.2d 124 (1990). 
Divorce Decree Does Not Affect Prior 
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Order for Alimony. — A decree of absolute 
divorce on the ground of separation as provided 
in G.S. 50-6 would not affect a prior order for 
alimony without divorce rendered under former 
G.S. 50-16. Howell v. Howell, 206 N.C. 672, 174 
Del 927 (1934): 
A judgment for absolute divorce does not 

invalidate a judgment for alimony without di- 
vorce entered before the action for absolute 
divorce was instituted. Blankenship v. Blan- 
kenship, 256 N.C. 638, 124 S.E.2d 857 (1962). 
A decree of absolute divorce will neither im- 

pair husband’s (supporting spouse’s) lability 
for alimony under a former judgment for per- 
manent alimony under former G.S. 50-16, nor 
affect the power of the court to enforce it by 
contempt proceedings or otherwise. Wilson v. 
Wilson, 260 N.C. 347, 132 S.E.2d 695 (1963). 
A judgment for subsistence survives a judg- 

ment of absolute divorce obtained by defen- 
dant. Simmons v. Simmons, 223 N.C. 841, 28 

S.E.2d 489 (1944). 
But where a pendente lite order was 

effective only “pending the trial of this 
action,” it was superseded by rendition of 
the final judgment. Clarke v. Clarke, 47 N.C. 
App. 249, 267 S.E.2d 361 (1980). 
Amount Due Under Prior Orders May 

Be Determined upon Motion. — The wife 
(dependent spouse) may have the amount of 
alimony due under prior orders determined by 
the court upon motion in the cause. Barber v. 
Barber, 217 N.C. 422, 8 S.E.2d 204 (1940). 
An action is not ended by the rendition of a 

judgment, but is still pending until the judg- 
ment is satisfied for the purpose of motions 
affecting the judgment but not the merits of the 
original controversy, especially judgments al- 
lowing alimony with or without divorce, and 
where the defendant makes a general appear- 
ance in the original action for subsistence with- 
out divorce in which judgment is duly rendered 
for plaintiff, the court acquires jurisdiction over 
defendant by the proper service of notice of 
plaintiff’s subsequent petition to recover past 
due installments, and defendant may not chal- 
lenge the court’s jurisdiction to hear plaintiff’s 
motion and petition for such recovery by special 
appearance. Barber v. Barber, 216 N.C. 232, 4 
S.E.2d 447 (1939). 
Where the obligor under a judgment award- 

ing alimony and child support is in arrears in 
the periodic payment of the alimony and child 
support, the court may, upon motion in the 

cause, judicially determine the amount then 
properly due and enter its final judgment for 
the total then properly due, and execution may 
issue thereon. Lindsey v. Lindsey, 34 N.C. App. 
201 2ates 2d 6611977). 
Attachment Will Lie. — An attachment 

against the husband’s (supporting spouse’s) 
land will lie in favor of the wife (dependent 
spouse) abandoned by him, for a reasonable 
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subsistence or allowance adjudged by the court, 

under the implied contract that he support and 

maintain her, under the statute declaring and 

enforcing it and under the order of court; and 

attachment of the husband’s land is a basis for 

the publication of summons. Walton v. Walton, 

178 NC» 73)1100uS: Eee G11 919). 

A proper order for reasonable subsistence 

and counsel fees pendente lite may be enforced 

against a nonresident or absconding husband 

(supporting spouse) by attachment against his 

property without notice, and in such case the 

court may also appoint a receiver to collect the 

income from the husband’s property. Perkins v. 

Perkins, 232 N.C. 91, 59 S.E.2d 356 (1950). 

Writ of Possession. — To enforce an order 

allowing alimony and counsel fees pursuant to 

the provisions of this section, the court may 

issue a writ of possession pursuant to the 

provisions of G.S. 50-17, giving the wife (depen- 

dent spouse) possession of property held by her 

and her husband (supporting spouse) as ten- 

ants by the entireties, in order that she may 

apply the rents and profits therefrom, as they 

shall accrue and become personalty, to the 

payment of alimony and counsel fees as fixed by 

the court. Porter v. Citizens Bank, 251 N.C. 

bool lessk 2d-9041(1960). 

Priority of Claim. — The wife’s (dependent 

spouse’s) inchoate right to alimony makes her a 

creditor of her husband (supporting spouse) 

and is enforceable by attachment, in case of her 

abandonment, which puts everyone on notice of 

her claim and her priority over other creditors 

of her husband. Walton v. Walton, 178 N.C. 73, 

LOOSE). 17621919): 

Where the wife (dependent spouse) has ob- 

tained an order for support from her husband 

(supporting spouse), which has been declared a 

lien on his property under this section, in order 

for her to intervene in an action in another 

jurisdiction and claim priority over an attach- 
ment therein issued, it is necessary that she 
should show some valid service of process or 
waiver by her husband in an appropriate civil 
action against him. In this case it was ques- 
tioned whether the len of the wife would in any 
event prevail as against the lien of a valid 
attachment first levied in another court of 
equal concurrent jurisdiction. Mitchell v. Talley, 

182 N.C. 683, 109 S.E. 882 (1921). 
An order was entered in a divorce cause to 

the effect that if a deed of trust on property held 
by the husband and wife by the entireties was 
foreclosed, the husband’s share of the surplus 
should be secured for the payment of the ali- 
mony awarded. The deed of trust was fore- 
closed and the trustee voluntarily paid in the 
office of the clerk the surplus realized in the 
sale. In an action on account instituted by a 
creditor of the husband prior to the sale, a 
warrant of attachment was issued and the 
husband’s share in the surplus attached on the 
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date it was put in the hands of the clerk. It was 

held that there having been no attachment of 

the funds in the divorce action, nor the surplus 

placed in custodia legis in that action, and the 

orders issued therein not constituting a lien in 

futuro upon such funds, the lien of the attach- 

ing creditor was superior to the rights of the 

wife therein. Porter v. Citizens Bank, 251 N.C. 

573, 111 S.E.2d 904 (1960). 

Unless Decree Constitutes Lien, Arrears 

Must Be Reduced to Judgment Before Ex- 

ecution. — A decree for periodic payments of 

alimony and support, in the absence of a provi- 

sion in the decree itself which constitutes it a 

specific lien upon the property of the obligor, is 

not enforceable by execution until the arrears 

are reduced to judgment by a judicial determi- 

nation of the amount then due. This is so 

because the decree for alimony and support 

may be modified as circumstances may justify. 

Lindsey v. Lindsey, 34 N.C. App. 201, 237 

SePr2drmGinG ori): 
Income from Trust Administered in 

State Is Subject to Execution. — In a wife's 

(dependent spouse’s) action for divorce from 

bed and board and for permanent alimony, the 

husband’s (supporting spouse’s) income from a 

trust created in another jurisdiction and ad- 

ministered by a trustee bank in this State is 

subject to execution to satisfy the judgment of 

the wife against the husband for alimony, child 

support and counsel fees. Swink v. Swink, 6 

N.C. App. 161, 169 S.E.2d 539 (1969). 

Homestead and Personal Property Ex- 

emptions. — The allowance made under this 

section is not such a “debt” as will give the 

husband the right to claim his homestead or 

personal property exemptions. Anderson v. 

Anderson, 183 N.C. 139, 110 S.E. 863 (1922). 

See also, Wright v. Wright, 216 N.C. 693, 6 

S.E.2d 555 (1940). 
Garnishment of Wages. — Garnishment of 

defendant’s wages for payment of alimony was 

not improper since defendant’s future earnings 

were not garnished and since defendant was 
not entitled to a 60-day exemption because he 

could not show that his earnings were neces- 

sary for the use of a family supported wholly or 

partly by his labor. Sturgill v. Sturgill, 49 N.C. 

App. 580, 272 S.E.2d 423 (1980). 
Military Retirement Pay May Not Be 

Assigned to Enforce Payment. — An assign- 

ment of defendant’s military retirement pay 

pursuant, to court-ordered specific performance 

of a separation agreement conflicts with the 

federal law and would threaten grave harm to 

clear and substantial federal interests. Harris 

v. Harris, 58 N.C. App. 175, 292 8.E.2d 775, 

rev'd on other grounds, 307 N.C. 684, 300 

S.E.2d 369 (1983). 
Estoppel to Challenge Divorce Judg- 

ment. — Where husband filed for divorce and 
performed some of his obligations under sepa- 
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ration agreement for several years, remarried 
in reliance on the divorce judgment, and did not 
object to the validity of the divorce decree or the 
agreement until he sought to defend his failure 
to comply with the judgment on grounds that it 
was void, he was estopped from questioning its 
validity and effect. Amick v. Amick, 80 N.C. 
App. 291, 341 S.E.2d 613 (1986). 

Vested or Accrued Payments. — If under 
subsection (a), the court has ordered alimony in 
a single lump sum payment and this lump sum 
has not been paid, such alimony has vested or 
accrued and similarly, if under subsection (a), 
the court has ordered alimony in periodic pay- 
ments and payments have come due but have 
not been paid, these payments have also vested 
or accrued; in either case, the dependent 
spouse’s remarriage would not terminate the 
ordered amounts that had vested or accrued by 
virtue of being “due and payable.” Potts v. 
Tutterow, 340 N.C. 97, 455 S.E.2d 156, rehear- 

ing denied, 340 N.C. 364, 458 S.E.2d 189 

(L995), 
Effect of Remarriage on Periodic Pay- 

ment Plan. — Where trial court delineated 
alimony payable by husband to wife as a “lump 
sum” or as a “fixed amount,” and the payment 
methodology was not in a single payment but 
instead was in periodic payments, wife’s remar- 
riage terminated the monthly alimony obliga- 
tions not yet due and payable, as they had not 
vested prior to remarriage. Potts v. Tutterow, 
340 N.C. 97, 455 S.E.2d 156, rehearing denied, 

340 N.C. 364, 458 S.E.2d 189 (1995). 
Applied in Kearns v. Kearns, 6 N.C. App. 

3891 T0oS:).2d,132; 1.969); Little, v, Little, 9 
Ni Apps361,176S.h.2d 521.(1970); Peoples v. 
Peoples, 10 N.C. App. 402, 179 S.E.2d 138 
(1971); Williams v. Williams, 13 N.C. App. 468, 
186 S.E.2d 210 (1972); Yearwood v. Yearwood, 
287 N.C. 254, 214 S.E.2d 95 (1975); Amaker v. 
AiMakerw2SuNeCwApp.( boo, 221 S.b.2d 917 
(1976); Love v. Love, 41 N.C. App. 308, 254 
S.E.2d 642 (1979); Williams v. Wilhams, 299 
N.C. 174, 261 S.E.2d 849 (1980); Wade v. Wade, 

63 N.C. App. 189, 303 S.E.2d 634 (1983). 
Cited in Boston v. Freeman, 6 N.C. App. 736, 

171 S.E.2d 206 (1969); Robinson v. Robinson, 10 
N.C. App. 463, 179 S.E.2d 144 (1971); Hinton v. 
anton, wiz N.C. App.9715, 195 S.E,2d 319 
(1973); Bridges v. Bridges, 29 N.C. App. 209, 
223 S.E.2d 845 (1976); Conrad v. Conrad, 35 
N.C. App. 114, 239 S.E.2d 862 (1978); Harper v. 
Harper, 50 N.C. App. 394, 273 S.E.2d 731 
(1981); Quick v. Quick, 305 N.C. 446, 290 
S.E.2d 653 (1982); Summerlin v. Summerlin, 26 
Bankr. 875 (Bankr. E.D.N.C. 1983); Phillips v. 
Phillips, 83 N.C. App. 228, 349 S.E.2d 397 

(1986). 

Il. CONTEMPT. 

Duty to provide support is not a debt in 
the legal sense of the word, but an obligation 
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imposed by law, and penal sanctions are pro- 
vided by this section for its willful neglect or 
abandonment. Ritchie v. White, 225 N.C. 450, 

35 S.E.2d 414 (1945). 
And a judgment ordering payment of 

alimony may be enforced by contempt. 
Peoples v. Peoples, 8 N.C. App. 136, 174 S.E.2d 
DAOTO): 
An order to pay alimony may be enforced by 

imprisonment for contempt. Pain v. Pain, 80 
N.C. 322 (1879); Zimmerman v. Zimmerman, 

113 N.C. 432, 18 S.E. 334 (1893). 
A district court judge may hold a party to a 

proceeding before him in civil contempt for 
failure to comply with court orders issued pur- 
suant to a confession of judgment regarding 
payment of alimony which was entered in the 
superior court prior to the establishment of a 
district court for the district in which the order 
was entered. Peoples v. Peoples, 8 N.C. App. 
L3G RIAs dO 70) 
With Willful Failure Punishable by Im- 

prisonment. — A willful failure of husband 
(supporting spouse) to comply with court’s or- 
der to pay to the wife (dependent spouse) the 
amount fixed by order of the court, having due 
regard to the situation of the parties, the ability 
of the husband to pay, and the needs of the wife 
is a contempt, and can be punished as such by 
imprisonment, and is not within the constitu- 
tional inhibition against imprisonment for 
debt. Wilson v. Wilson, 261 N.C. 40, 134 S.E.2d 

240 (1964). 
Trial Court Has Jurisdiction to Enforce 

Alimony Order During Appeal. — Trial 
court did not lack authority to enter contempt 
order and initial show cause order against 
defendant where defendant had appealed orig- 
inal order for periodic alimony payments; ap- 
peal did not remove jurisdiction of trial court 
under G.S. 1-294 since this section dictates that 
trial court has jurisdiction to enforce alimony 
order during appeal. Cox v. Cox, 92 N.C. App. 

70263 (Oro ied 13 (1989): 
Agreement of Parties Incorporated in 

Judgment Is Enforceable by Contempt 
Proceedings. — Where, in wife’s action for 
alimony and child support, the parties agreed 
to the terms of a judgment providing that 
husband would make specified monthly sup- 
port payments, and the judgment entered by 
the court ordered the husband to make the 
payments which he had agreed to make, the 

husband’s obligation to make the support pay- 
ments could be enforced by contempt proceed- 
ings. Parker v. Parker, 13 N.C. App. 616, 186 

S.E.2d 607 (1972). 
Property settlement provisions of a separa- 

tion agreement incorporated by reference in a 
divorce decree are enforceable by contempt pro- 
ceedings. Cobb v. Cobb, 54 N.C. App. 230, 282 
S.E.2d 591 (1981), cert. denied and appeal 
dismissed, 304 N.C. 724, 288 S.E.2d 809 (1982). 
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Contempt in Failure to Comply with 

Consent Judgment. — Under a consent judg- 

ment entered in an action by a husband against 
his wife where no pleadings were filed, provid- 

ing for certain money payments in lieu of ali- 

mony by the husband to the wife and that it 

should be more than a simple judgment for debt 

and as binding upon plaintiff as if rendered 

under this section, and also providing that, 

upon proper cause shown, it would subject 

husband to such penalties as the court might 

require in case of contempt of its orders, the 

court could commit the plaintiff upon his fail- 

ure to make the payments required. 

Edmundson v. Edmundson, 222 N.C. 181, 22 

S.E.2d 576 (1942). 
Although a judgment may be entered by 

consent, based on a written agreement, if such 

judgment orders and decrees that the husband 
shall pay certain sums as alimony for the 
support of his wife, a willful refusal to make the 
payments as directed therein will subject the 
husband in a proper proceeding to attachment 
for contempt. Stancil v. Stancil, 255 N.C. 507, 
17) SiHZdess 211 9G), 
Punishment by Contempt Requires 

“Willful” Disobedience. — Failure to obey an 
order of a court cannot be punished by con- 
tempt proceedings unless the disobedience is 
willful. Cox v. Cox, 10 N.C. App. 476, 179 S.E.2d 
194 (oy 
And “willful” imports knowledge and a 

stubborn resistance. Cox v. Cox, 10 N.C. App. 
ATG 179 SE 2d O41 97 1): 

One does not act “willfully” in failing to 
comply with a judgment if it has not been 
within his power to do so since the judgment 
was rendered. Cox v. Cox, 10 N.C. App. 476, 179 
».H.2d 194 (1971). 
The trial court must find as a fact that 

the defendant possessed the means to 
comply with orders of the court during the 
period when he was in default. Cox v. Cox, 10 
NCeApp. 476.179 ed O47) 
Where the court enters judgment as for civil 

contempt, the court must find not only failure 
to comply with the order but that the defendant 
presently possesses the means to comply. Cox v. 
Cox, 10 N.C. App. 476, 179 S.B.2d 194 (1971). 
Where the lower court had not found as a fact 

that defendant possessed the means to comply 
with the orders for payment of subsistence 
pendente lite at any time during the period 
when he was in default in such payments, the 
finding that defendant’s failure to make the 
payments of subsistence was deliberate and 
willful was not supported by the record, and the 
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decree committing him to imprisonment for 

contempt would be set aside. Cox v. Cox, 10 

N.C. App. 476, 179 S.E.2d 194 (1971). 

An order for a defendant’s arrest for willful 

contempt of an earlier court order requiring 

him to make alimony payments would be re- 

manded where there was no evidence to sup- 
port a finding that defendant presently pos- 

sessed the means to comply with the alimony 

order. Earnhardt v. Earnhardt, 9 N.C. App. 213, 

175'S.6.20 74411970): 
Evidence of Willful Noncompliance with 

Order. — The mere fact that a defendant 
ordered to pay a certain sum monthly for the 

necessary subsistence of his wife and child has 

a right to move at any time for modification of 
the order does not support the conclusion that 
defendant’s failure to comply with the order is 
willful. Smithwick v. Smithwick, 218 N.C. 503, 

11 S.E.2d 455 (1940). 
Findings Required to Support Judg- 

ment for Contempt. — In contempt proceed- 
ings for willful failure to comply with an order 
of court, it is required that the court find facts 
supporting the conclusion of willfulness, and 
findings of fact that defendant had been or- 
dered to pay a certain sum monthly for the 
necessary subsistence of his wife and child, and 
that defendant had failed to comply with the 
order, without findings as to the property pos- 
sessed by defendant or his earning capacity, 
will not support a judgment attaching defen- 
dant for contempt. Smithwick v. Smithwick, 
918 N.C. 503, 11 S.E.2d 455 (1940). 

Facts Found in Contempt Proceedings 
Not Reviewable Except upon Their Suffi- 
ciency. — In proceedings for contempt, the 
facts found by the judge are not reviewable 
except for the purpose of passing upon their 
sufficiency to warrant the judgment. Cox v. Cox, 
10 N.C. App. 476, 179 S.E.2d 194 (1971). 
Husband Held in Contempt. — For case in 

which defendant was held in contempt for dis- 
obedience of the court’s order for him to pay 
certain weekly sums to his wife under former 
G.S. 50-16, see Little v. Little, 203 N.C. 694, 166 
©. E, G09 (11932): 
Imprisonment Erroneous. — Where the 

trial judge found that the party was a healthy 
and able-bodied man for his age, and further 
found that he could pay at least a portion of the 
alimony, it was error to imprison him until he 
should pay the whole amount. Cox v. Cox, 10 
NC, App. 476, 179°S.h 2a 1041970): 

As to habeas corpus after commitment 
for contempt, see In re Adams, 218 N.C. 379, 

11 S.E.2d 163 (1940). 

254 



§50-16.8 ART. 1. DIVORCE, ETC., GENERALLY §50-16.8 

§ 50-16.8. Procedure in actions for postseparation sup- 
port. 

When an application is made for postseparation support, the court may base 
its award on a verified pleading, affidavit, or other competent evidence. The 
court shall set forth the reasons for its award or denial of postseparation 
support, and if making an award, the reasons for its amount, duration, and 
manner of payment. (1871-2, c. 193, ss. 37, 38, 39; 1883, c. 67; Code, ss. 1290, 
1201 Revess) 1565,)1566, 1567; 1919) c: 24;7°C.S,7 ss. 1665, 1666, 1667; 
Po aecame 3 O27 Seo 52;1951,.c. 893, 93) 1953, ¢ 925;°1955, cc. 314, 1180; 
1eGrecnsO 9G 72c.11152,s. 2; 1971,'6.1185, s. 25; 1979, c. 709, s. 4; 1995, c. 319, 
6) 

Cross References. — As to court having 
jurisdiction over alimony proceedings, see G.S. 
7TA-244. 

Editor’s Note. — Session Laws 1995, c. 319, 

which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 
after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 
“Procedure in actions for alimony and al- 
imony pendente lite. 

“(a) The procedure in actions for alimony and 
actions for alimony pendente lite shall be as in 
other civil actions except as provided in this 

section and in G.S. 50-19. 
“(b) Payment of alimony may be ordered: 

(1) Upon application of the dependent 
spouse in an action by such spouse for 
divorce, either absolute or from bed 

and board; or 
(2) Upon application of the dependent 

spouse in a separate action instituted 
for the purpose of securing an order for 
alimony without divorce; or 

(3) Upon application of the dependent 
spouse as a cross action in a suit for 
divorce, whether absolute or from bed 

and board, or a proceeding for alimony 
without divorce, instituted by the 
other spouse. 

“(e) Across action for divorce, either absolute 

or from bed and board, shall be allowable in an 
action for alimony without divorce. 

“(d) Payment of alimony pendente lite may 
be ordered: 

(1) Upon application of the dependent 
spouse in an action by such spouse for 
absolute divorce, divorce from bed and 

board, annulment, or for alimony with- 

out divorce; or 
(2) Upon application of the dependent 

spouse as a cross action in a suit for 

divorce, whether absolute or from bed 

and board, annulment, or for alimony 
without divorce, instituted by the 
other spouse. 

“(e) No order for alimony pendente lite shall 
be made unless the supporting spouse shall 
have had five days’ notice thereof; but if the 
supporting spouse shall have abandoned the 
dependent spouse and left the State, or shall be 
in parts unknown, or is about to remove or 
dispose of his or her property for the purpose of 
defeating the claim of the dependent spouse, no 
notice 1s necessary. 

“(f) When an application is made for alimony 
pendente lite, the parties shall be heard orally, 
upon affidavit, verified pleading, or other proof, 

and the judge shall find the facts from the 
evidence so presented. 

“(¢) When a district court having jurisdiction 
of the matter shall have been established, ap- 
plication for alimony pendente lite shall be 
made to such district court, and may be heard 
without a jury by a judge of said court at any 

time. 
“(h) In any case where a claim is made for 

alimony without divorce, when there is a minor 
child, the pleading shall set forth the name and 
age of each such child; and if there be no minor 
child, the pleading shall so state.” 
Legal Periodicals. — For article on the 

rights of individuals to control the distribu- 
tional consequences of divorce by private con- 
tract and on the interests of the State in pre- 
serving its role as a third party to marriage and 
divorce, see 59 N.C.L. Rev. 819 (1981). 

For note discussing arbitration of domestic 
cases, see 4 Campbell L. Rev. 203 (1981). 

CASE NOTES 

I. In General. 

II. Alimony Without Divorce. 

III. Alimony Pendente Lite. 
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I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 
below were decided under former G.S. 50-15, 
which dealt with alimony pendente lite and 
counsel fees in actions for divorce, and former 
G.S. 50-16, which dealt with actions for ali- 

mony without divorce. 

Sections 50-16.1 Through 50-16.10 Con- 

strued in Pari Materia. — The statutes cod- 

ified as G.S. 50-16.1 through 50-16.10 all deal 

with the same subject matter, alimony, and are 

to be construed in pari materia. Rowe v. Rowe, 

305 N.C. 177, 287 S.E.2d 840 (1982). 
Section 50-16.9 does not list factors to help in 

the modification decision, but the alimony stat- 
utes, G.S. 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
307 N.C. 269, 299 S.E.2d 214 (1982). 
Enforcement of Duty of Support. — The 

law imposes a continuing legal duty upon a 

husband (supporting spouse) to support his 
wife (dependent spouse). Such duty is enforce- 
able in a variety of ways: through criminal 
sanctions imposed for willful abandonment 
coupled with nonsupport, and through civil 
decrees granting alimony, alimony pendente 
lite, or alimony without divorce on the basis of 

misconduct or failure to support. Gray v. Sny- 

der, 704 F.2d 709 (4th Cir. 1983). 
Contractual Limitation on Duty of Sup- 

port. — Duty of support is considered to be so 
fraught with a public interest that any contrac- 
tual undertaking between a husband and wife 
living together and not contemplating immi- 
nent separation which purports to quantify or 
limit the duty is, under North Carolina law, 

void as against public policy. Gray v. Snyder, 

704 F.2d 709 (4th Cir. 1983). 
Jurisdiction over Alimony Proceedings. 

— The district court has jurisdiction over ali- 
mony proceedings and, indeed, the legislature 
has decreed that it is the only “proper” division 
for such a proceeding. Peoples v. Peoples, 8 N.C. 
App. 186, 174 S.H.2d 2 (1970). See § 7A-244. 
Alimony Without Divorce and Alimony 

Pendente Lite Are Separate Remedies. — 

Former G.S. 50-16 provided two remedies, one 
for alimony without divorce, and another for 
subsistence and counsel fees pending trial and 
final disposition of the issues involved. Richard- 
son v. Richardson, 268 N.C. 538, 151 S.E.2d 12 
(1966); Myers v. Myers, 270 N.C. 263, 154 
S.E.2d 84 (1967). 
A party suing for divorce from bed and 

board may, but is not required to, apply for 
alimony. Long v. Long, 71 N.C. App. 405, 322 
».H.2d 427 (1984). 
A party may seek permanent alimony 

upon filing for a divorce from bed and 
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board. Coombs v. Coombs, 121 N.C. App. 746, 

468 S.E.2d 807 (1996). 

Procedure Where Grounds for Alimony 

Are Asserted Simultaneously as Grounds 

for Divorce. — While it is true that the 

determination of dependency properly rests 

with the trial judge, and not with the jury, 
where the grounds asserted for alimony are 
asserted simultaneously as grounds for divorce, 
the right to alimony depends on the legal enti- 

tlement to divorce, regardless of financial de- 
pendency. The ordinary and correct procedure 

in such cases, therefore, is to allow the jury to 
render its verdict on the “fault” issues of di- 
vorce, and then and only then to move to a 
bench hearing on dependency and the proper 
amount, if any, of alimony. Long v. Long, 71 
N.C. App. 405, 322 S.E.2d 427 (1984). 
The term “application,” as used in this 

section, means a motion in the cause, the 

procedure for which is governed by the North 
Carolina Rules of Civil Procedure, G.S. 1A-1. 

McCarley v. McCarley, 289 N.C. 109, 221S.E.2d 

490 (1976). 
The legislature intended the word “applica- 

tion,” as used in subsections (b) and (d) of this 
section and in G.S. 1A-1, Rule 7(b)(1), to have 

reference to the same kind of procedure. 
McCarley v. McCarley, 289 N.C. 109, 221 S.E.2d 

A490 1976), 
Application for Alimony or Alimony 

Pendente Lite in Divorce Action Need Not 
Be Contained in Pleadings. — Nothing in 
this section indicates that an application for 
either alimony or alimony pendente lite must 
be contained in the pleadings or an amendment 
thereto in an action for absolute divorce. 
McCarley v. McCarley, 289 N.C. 109, 221 S.E.2d 

490 (1976). 
Burden on Applicant for Alimony. — This 

section looks first to the ability of the spouses to 
maintain the standard of living to which they 
have become accustomed during the last years 
of the marriage. The burden on the applicant 
for alimony is to show the accustomed standard 
of living and lack of means to maintain that 
standard. Only then does the ability of the 
other spouse to pay become significant. Long v. 
Long, 71 N.C. App. 405, 322 S.E.2d 427 (1984). 
Application Properly Served on Defen- 

dant’s Attorney. — Where motion for alimony 
did not specify a date for a hearing, but was 
served, by depositing it in the mail, properly 
addressed to defendant’s attorney, at least five 
days before an already scheduled hearing, 
plaintiff properly proceeded to apply for ali- 
mony. McCarley v. McCarley, 289 N.C. 109, 221 

S.E.2d 490 (1976). 
Counterclaims. — The statutes dealing 

specifically with divorce actions do not pre- 
scribe a procedure for counterclaims different 
from that prescribed in G.S. 1A-1, Rule 13(a). 
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Gardner v. Gardner, 294 N.C. 172, 240 S.E.2d 

S99H1978): 
There is no conflict between the statutes 

dealing with procedure in divorce actions and 
G.S. 1A-1, Rule 18(a). Rather G.S. 1A-1, Rule 
13(a) superimposes an additional characteristic 
on certain kinds of counterclaims. Gardner v. 
Gardner, 294 N.C. 172, 240 S.E.2d 399 (1978). 
Improper venue, in an action for alimony 

pendente lite and alimony without divorce, is 
subject to attack under G.S. 1A-1, Rule 12(b)(3). 
Little v. Little, 12 N.C. App. 353, 183 S.E.2d 278 

CLS FAL 
Court Lacked Authority to Rule While 

Change of Venue Motion Was Pending. — 
When supporting spouse in apt time made a 
proper motion for change of venue under G.S. 
1A-1, Rule 12(b)(3), it became a matter of right, 

and the district court was without authority to 
proceed further in the cause until the motion to 
remove had been determined. Since the court 
lacked authority to make any ruling on the 
merits while the motion to change venue was 
pending, it was error to enter an order granting 
alimony pendente lite and counsel fees. Little v. 
Inttle; 12 N.CaApp. 353, 183 8.E.2d 278 (1971). 
“Supporting Spouse” Defined. — A “sup- 

porting spouse” is a spouse, whether husband 
or wife, upon whom the other spouse is actually 
substantially dependent or from whom such 
other spouse is substantially in need of main- 
tenance and support. A spouse meets the defi- 
nition if he or she qualifies under either test, 
which essentially is the same as that applied 
for “dependent spouse.” The primary issue is 
not the supporting spouse’s ability to pay, but 
whether the spouse seeking alimony is a depen- 
dent spouse. Long v. Long, 71 N.C. App. 405, 
322 S.E.2d 427 (1984). 
Determination of what constitutes a 

“dependent spouse” and what constitutes 
a “supporting spouse” requires an applica- 
tion of principles of statutory law to facts and 
therefore involves mixed questions of law and 
fact. Peoples v. Peoples, 10 N.C. App. 402, 179 
S.E.2d 138 (1971). See § 50-16.1. 
Accustomed Standard of Living Deter- 

minative. — It is not necessary that a spouse 
be reduced to penury to be considered depen- 
dent; the accustomed standard of living is the 
proper measure. Long v. Long, 71 N.C. App. 
405, 322 S.E.2d 427 (1984). 
Vacation of Consent Judgments Without 

Making Specific Findings Held Error. — 
While a consent order for alimony or alimony 
pendente lite may be modified or vacated at any 
time upon motion and a showing of changed 
circumstances, where defendant husband of- 

fered some evidence of changed circumstances 
but the trial court failed to comply with the 
statutory mandate as to the making of specific 
findings, and erroneously ruled that consent 
judgments were invalid for failure of the court 
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to make a finding of dependency, the cause 
would be remanded for a de novo hearing. Cox 

v. Cox, 36 N.C. App. 573, 245 S.E.2d 94 (1978). 
Judgment as Judicial Separation for 

Purpose of § 50-6. — A judgment in an action 
instituted under former G.S. 50-16 decreeing 
that the husband had willfully abandoned the 
wife and awarding her support and mainte- 
nance constituted a judicial separation which, 
two years (now one year) thereafter, would 
permit the husband to obtain an absolute di- 

vorce. Rouse v. Rouse, 258 N.C. 520, 128 S.E.2d 

865 (1963). 
Action for Divorce Not Defeated by Or- 

der for Support. — An order for support, 
either pendente lite or for alimony without 
divorce, without more, would not perforce de- 

feat an action for divorce under G.S. 50-6. Byers 
v. Byers, 223 N.C. 85, 25 S.K.2d 466 (1943). 
Binding Arbitration Available. — Since 

the parties may settle spousal support by 
agreement, there exists no prohibition to their 
entering into binding arbitration under former 
G.S. 1-567.1 through 1-567.20 to settle the 
issue of spousal support. Crutchley  v. 
Crutchley, 306 N.C. 518, 293 S.E.2d 793 (1982). 

But Not by Court Order. — Binding arbi- 
tration is not available in this State by court 
order in a civil action for alimony, custody and 

child support. Crutchley v. Crutchley, 306 N.C. 

518)°298 S.E:2d 7931982). 
Court May Not Delegate Duties to Arbi- 

tration. — While, in the absence of court 

proceedings, parties may settle their disputes 
by arbitration, once the issues are brought into 

court, the court may not delegate its duty to 
resolve those issues to arbitration. Crutchley v. 

Crutchley, 306 N.C. 518, 293 S.E.2d 793 (1982). 
Advantages of Binding Arbitration for 

Dependent Spouse. — In light of the fact that 
the right of a dependent spouse to support and 
maintenance is a property right which can be 
released by contract, the advantages to binding 
and nonmodifiable arbitration outweigh its dis- 
advantages. Crutchley v. Crutchley, 306 N.C. 
518, 293 S.E.2d 793 (1982). 

Effect of § 14-322. — Section 14-322, re- 

quiring the State to show the husband’s willful 
abandonment of his wife, etc., beyond a reason- 

able doubt, does not deprive the wife of her civil 
remedies. State v. Falkner, 182 N.C. 793, 108 

S.E. 756 (1921). 
Determining Proper Amount of Counsel 

Fees. — The trial court is under an obligation 

to conduct a broad inquiry in making its deter- 
mination of the proper amount of counsel fees 
which are to be awarded a dependent spouse as 
litigant, considering as relevant factors the 
nature and worth of the services rendered, the 
magnitude of the task imposed upon counsel, 

and reasonable consideration for the parties’ 
respective conditions and financial circum- 
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stances. Clark v: Clark, 301 N.C. 1238, 271 

She 2denSac19s0): 
It would be contrary to what the court per- 

ceives to be the intent of the legislature to 
require a dependent spouse to meet the ex- 
penses of litigation through the unreasonable 
depletion of her separate estate where her 
separate estate is considerably smaller than 
that of the supporting spouse. Clark v. Clark, 

S01ON. Cal 23h ati ora 2dinSx 1980): 
Appellate Review. — The granting or de- 

nial of a motion for temporary alimony (pen- 
dente lite) is within the discretion of the trial 
judge and as such is normally not reviewable on 

appeal. However, the same may not be said 
about a dismissal of an action for alimony 
without divorce. Holcomb v. Holcomb, 7 N.C. 

App 329017255. Eie2d 21241970). 
Applied in Kearns v. Kearns, 6 N.C. App. 

319, 170 S.E.2d 132 (1969); Peeler v. Peeler, 7 

NIC PApp. 4569411725. 20.915 (1970); Boone v. 
Boone, 8 N.C. App. 524, 174 S.E.2d 833 (1970); 
Briggs v. Briggs, 21 N.C. App. 674, 205 S.E.2d 
547 (1974); Simmons v. Simmons, 22 N.C. App. 
68, 205 S.E.2d 582 (1974); Yearwood v. 

Yearwood, 287 N.C. 254, 214 S.H.2d 95 (1975); 
Guy v. Guy, 27 N.C. App. 348, 219 S.E.2d 291 
(1975); Hill v. Hill, 27 N.C. App. 423, 219 S.H.2d 
273 (1975): Brondum we Coxs300N.CaAppssa; 
226 S.E.2d 193 (1976); Harris v. Harris, 58 N.C. 

App. 314, 293 S.E.2d 602 (1982); Whedon v. 
Whedon, 313 N.C. 200, 328 8.E.2d 437 (1985). 

Cited in Harper v. Harper, 9 N.C. App. 341, 
176 S.E.2d 48 (1970); Mitchell v. Mitchell, 12 
NG. App. 54, 182 S.H 2d 627 (1971); Howell. 
Howell, 19 N.C. App. 260, 198 S.E.2d 462 
(1973); Therrell v. Therrell, 19 N.C. App. 321, 
198 S.E.2d 776 (1973); Hogue v. Hogue, 20 N.C. 
App. 583, 202 S.E.2d 327 (1974); Beall v. Beall, 
290 N.C. 669, 228 S.E.2d 407 (1976); Blake v. 
Blake, 34 N.C. App. 160, 237 S.E.2d 310 (1977); 
Davis v. Davis, 35 N.C. App. 111, 240 S.E.2d 
488 (1978); Steele v. Steele, 36 N.C. App. 601, 
244 S.E.2d 466 (1978); Hamilton v. Hamilton, 

36.N © App. (oo. 2459 5-le2d. 399 (1973) Ben- 
son v. Benson, 39 N.C. App. 254, 249 S.E.2d 877 
(1978); Quick v. Quick, 305 N.C. 446, 290 
S.E.2d 653 (1982); Wyatt v. Hollifield, 114 N.C. 
App. 302, 44275 f.2d 149.1994): 

II. ALIMONY WITHOUT DIVORCE. 

Suits for alimony without divorce are 
within the analogy of divorce laws. Blan- 
kenship v. Blankenship, 256 N.C. 638, 124 
©. H2d-857 (1962): 
Procedure in Actions for Alimony With- 

out Divorce. — This section changes the pro- 
cedure to be followed in actions for alimony 
without divorce from the divorce procedure set 
forth in G.S. 50-10 to the procedure applicable 
to other civil actions. Williams v. Williams, 13 
N.C. App. 468, 186 S.E.2d 210 (1972); Whitaker 
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vy. Whitaker, 16 N.C. App. 432, 192 S.E.2d 80 

GTZ) 
Upon application for a postseparation sup- 

port award, the trial court might grant or deny 
awards based upon paper filings at abbreviated 
hearings conducted early in the litigation pro- 
cess and prior to significant discovery. Wells v. 
Wells, 182 N.C. App. 401, 512 S.E.2d 468 

Gig92): 
Inapplicability of Residency Require- 

ment. — The residency requirement of G.S. 
50-8 is not applicable in an action for alimony 
without divorce. Eudy v. Eudy, 288 N.C. 71, 215 
S.E.2d 782 (1975), overruled on other grounds, 
Quick v. Quick, 305 N.C. 446, 290 S.K.2d 653 

(1982). 
Residence is a condition to the maintenance 

of an action for divorce, but this was not true of 

an action brought under former G.S. 50-16. 
Harris v. Harris, 257 N.C. 416, 126 S.E.2d 83 

(E962): 
Venue of Suit for Alimony Without Di- 

vorce — County of Wife’s Residence. — 
Suits for alimony without divorce are within 
the analogy of divorce laws, and where a wife 
was forced by her husband’s conduct to leave 
his residence, she could bring an action for 
alimony without divorce in the county where 
she resided, notwithstanding the provision of 
former G.S. 50-16 that “the wife may institute 
an action in the superior court of the county in 
which the cause of action arose.” Rector v. 
Rector, 186 N.C. 618, 120 S.E. 195 (1923). 
A wife who was forced by her husband to 

leave his home and take refuge elsewhere could 
acquire a separate domicile, and could sue him 
for alimony without divorce in the county of her 
residence, and the husband was not entitled to 

removal to the county of his residence as a 
matter of right under the provisions of former 
G.S. 50-16 and G.S. 1-82 and 50-3. Miller v. 
Miller, 205 N.C. 753, 172 S.E. 493 (1934). 
Same — County Where Parties Were Liv- 

ing at Time of Abandonment. — The wife 
may institute action for alimony without di- 
vorce in the county in which the parties were 
living at the time of the husband’s alleged 
abandonment. Robbins v. Robbins, 262 N.C. 

749, 1388 S.E.2d 632 (1964). 
Plaintiff, though she and defendant were 

both domiciled in South Carolina, was allowed 

to maintain an action under former G.S. 50-16 
in a county in North Carolina where defendant 
had large properties, including a farm and 
house in which the parties were living when 
defendant abandoned plaintiff. Harris v. Har- 
ris, 257 N.C. 416, 126 S.E.2d 83 (1962). 
Same — Action by Nonresident. — Intent 

of plaintiff, a nonresident, to establish a resi- 
dence in the future in Madison County did not 
authorize a trial of the suit in that county, but 
the proper place for trial was in Haywood 
County, where defendant was a _ resident. 
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Burrell v. Burrell, 243 N.C. 24, 89 S.E.2d 732 

(1955). 
Action for Alimony Not Abated by Prior 

Action of Husband for Absolute Divorce. 
— The prior institution of an action by the 
husband for an absolute divorce does not abate 
the wife’s subsequent action for alimony with- 
out divorce, nor deprive the court of power to 
award her alimony and counsel fees pendente 
lite therein. Reece v. Reece, 231 N.C. 321, 56 

S.E.2d 641 (1949). 
The pendency of the husband’s action for 

absolute divorce under G.S. 50-6 is not ground 
for abatement of the wife’s subsequent action 
for alimony without divorce. Beeson v. Beeson, 
246 N.C. 330, 98 S.E.2d 17 (1957), commented 
on in 36 N.C.L. Rev. 203 (1958). 

If an action for absolute divorce is instituted 
and the wife is the defendant therein, she is not 
estopped from bringing an action for alimony 
without divorce during the pendency of such 
action. Blankenship v. Blankenship, 256 N.C. 
638, 124 S.E.2d 857 (1962). 
Action for Alimony Barred by Verdict in 

Divorce Action. — The doctrine of res judi- 
cata applies to divorce actions as well as other 
civil cases, and hence the fact that the wife has 

the alternate remedy of independent action or a 
cross-action to secure alimony without divorce 
does not authorize her to bring an independent 
action based upon abandonment when the is- 
sue of abandonment has theretofore been deter- 
mined adversely to her by verdict of the jury in 
the husband’s action for divorce on the grounds 
of separation. Garner v. Garner, 268 N.C. 664, 

151s Hi2dihba (1966): 
Effect of Prior Divorce in Another State. 

— No action will lie for alimony without divorce 
where it appears that the court of a state 
having jurisdiction over the parties has de- 
clared them not husband and wife. Bidwell v. 
Bidwell, 139 N.C. 402, 52 S.E. 55 (1905). 
Complaint Praying for Subsistence and 

Other Relief as Action for Alimony With- 
out Divorce. — Where a complaint alleges 
certain acts of misconduct constituting bases 
for divorce, both absolute and from bed and 

board, with prayer for relief demanding subsis- 
tence for the plaintiff and the minor child of the 
marriage and for such other relief as may be 
just and proper, without prayer for divorce, the 
cause is an action for alimony without divorce. 
Brooks v. Brooks, 226 N.C. 280, 37 S.E.2d 909 

(1946). 
Cross-Action for Alimony Without Di- 

vorce. — A wife may assert a cause of action for 
alimony without divorce as a cross-action in the 
husband’s suit for divorce. Scott v. Scott, 259 

N.C. 642, 131 S.E.2d 478 (1963). 
The 1955 amendment to former G.S. 50-16 

gave a wife the right to set up a cross-action for 
alimony without divorce in the husband’s suit 
for divorce, either absolute or from bed and 
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board, without disturbing the right of the wife 
to bring an independent action under the stat- 
ute for alimony without divorce, the alternative 
procedure being permissive but not mandatory. 
Beeson v. Beeson, 246 N.C. 330, 98 S.E.2d 17 

Giga: 
Former G.S. 50-16, as it stood before the 1955 

amendment, could not be used by the wife as 
the basis of a cross-action in a suit for divorce 
instituted by the husband. Silver v. Silver, 220 
N.C. 191, 16 S.E.2d 834 (1941); Shore v. Shore, 
220 N.C. 802, 18 S.E.2d 353 (1942). See also, 
Ericson v. Ericson, 226 N.C. 474, 38 S.E.2d 517 

(1946). 
Notice of Intended Cross-Action Does 

Not Preclude Taking of Voluntary Non- 
suit. — Plaintiff, in an action for absolute 

divorce, is entitled as a matter of right to take a 
voluntary nonsuit upon paying costs and ali- 
mony pendente lite to the date of motion, not- 
withstanding he has had notice of defendant's 
intention to file a cross-action for alimony with- 
out divorce, and where the nonsuit has been 

taken, no action is pending in which defendant 
may amend her answer to assert such cross- 
action. Scott v. Scott, 259 N.C. 642, 131 S.E.2d 

478 (1963). 
Requirements of Complaint. — The com- 

plaint in an action for alimony without divorce 
must allege facts sufficient to constitute a good 
cause of action under the provision of the stat- 
ute for the court to allow wife (dependent 
spouse) from the estate or earnings of her 
husband (supporting spouse) a reasonable sup- 
port and counsel fees, and when the wife al- 
leges only that she has left her husband be- 
cause he failed to fulfill his promise to supply 
certain conveniences, this is insufficient. Mc- 

Manus v. McManus, 191 N.C. 740, 1383 S.E. 9 

(1926). 
The plaintiff, in an action for alimony with- 

out divorce on the ground of abandonment, is 
not required to allege the acts and conduct 
relied upon as the basis of the action with that 
degree of particularity as is required when the 
cause of action is based on such indignities to 
the person of plaintiff as to render her condition 
intolerable and life burdensome. Sguros v. 
Sguros, 252 N.C. 408, 114 S.E.2d 79 (1960). 

In an action for alimony without divorce, 
allegations that the husband had been abusive 

and violent toward plaintiff and that she had 

been made to fear for her safety were insuffi- 
cient, it being necessary that plaintiff allege 
specific acts of misconduct on the part of the 
husband so that the court could determine 
whether his conduct was in fact such as consti- 
tuted cause for divorce from bed and board, and 
that plaintiff also specify what, if anything, she 
did or said at the time, in order that the court 

could determine whether she provoked the dif- 
ficulty. Ollis v. Ollis, 241 N.C. 709, 86 S.E.2d 

AZOKA9I5S): 
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The essential elements required to be 
alleged in an action for alimony without di- 
vorce are (1) separation of the husband (sup- 
porting spouse) from the wife (dependent 
spouse), and (2) his failure to provide her with 
necessary subsistence according to his means 
and condition in life. Trull v. Trull, 229 N.C. 
196, 49 S.E.2d 225 (1948); Bowling v. Bowling, 

952 NiCud27 114A iS B22 3960): 
In an action for alimony without divorce, it 

suffices for wife (dependent spouse) to allege 
and prove (1) the existence of a valid marriage 
between the parties, and (2) that the husband 
(supporting spouse) has separated himself from 
the wife and failed to provide her (and the 
children of the marriage) with necessary sub- 
sistence according to his means, or, instead of 
the latter, that the husband is a drunkard or 

spendthrift. Caddell v. Caddell, 236 N.C. 686, 
13.9 HE2G3923 (1953): 

A wife’s complaint states a cause of action for 
alimony without divorce under the statute if it 
alleges separation without providing subsis- 
tence, or alleges that the husband (supporting 
spouse) is a drunkard or spendthrift or is guilty 
of any misconduct or acts that would be or 
constitute cause for divorce either absolute or 
from bed and board. Thurston v. Thurston, 256 

N.C. 663, 124 S.E.2d 852 (1962). 
To state a cause of action for alimony without 

divorce it is necessary to allege: (1) the mar- 
riage, (2) the separation of the husband (sup- 
porting spouse) from the wife (dependent 
spouse) and his failure to provide the wife and 
children of the marriage reasonable subsis- 
tence, 1.e., abandonment, or some conduct on 

the part of the husband constituting cause for 
divorce, either absolute or from bed and board, 

and (3) want of provocation on the part of the 
wife. Murphy v. Murphy, 261 N.C. 95, 134 
S.E.2d 148 (1964). 
Allegation That Acts of Husband Were 

Without Provocation — In General. — An 
allegation in an action for alimony without 
divorce that the separation of defendant from 
plaintiff wife was without fault or misconduct 
on her part was a sufficient allegation that 
husband’s acts were without provocation on her 
part. Trull v. Trull, 229 N.C. 196, 49 S.E.2d 225 

(1948). 
In an action for alimony without divorce, as 

in an action for divorce a mensa et thoro by the 
wife (dependent spouse), she must not only set 
out with some particularity the acts of cruelty 
upon the part of the husband (supporting 
spouse), but she must also aver, and conse- 
quently offer proof, that such acts were without 
adequate provocation on her part. The omission 
of such allegations is fatal. Howell v. Howell, 
223 N.C. 62, 25 S.E.2d 169 (1943); Best v. Best, 
228 N.C. 9,44'S.Hi2d 214 (11947); Ollis vs Ollis, 
241 N.C. 709, 86 S.E.2d 420 (1955). 

In an action by the wife (dependent spouse) 
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for alimony without divorce on the ground of 
mistreatment constituting constructive aban- 

donment, the absence of an allegation that 
defendant’s misconduct was without adequate 
provocation is fatal. Barker v. Barker, 232 N.C. 
495, 61 S.E.2d 360 (1950). 
Same — Where Adultery Is Charged. — 

Where a complaint alleges adultery and also 
sets forth acts of misconduct constituting a 
basis for divorce from bed and board, the failure 
of the complaint to allege that the misconduct 
was without adequate provocation is not fatal, 
since such allegation is not necessary in an 
action for absolute divorce on the ground of 
adultery, and this ground, independently, is 
sufficient to sustain the action for alimony 
without divorce. Brooks v. Brooks, 226 N.C. 

280, 37 S.E.2d 909 (1946). 
Allegations Held Sufficient. — Allegations 

in an action for alimony without divorce to the 
effect that defendant constantly mistreated 
plaintiff and offered such indignities to her 
person as to endanger her health and safety 
and forced her to separate herself from defen- 
dant, that defendant drank excessively and 
failed to provide for her support, and that 
plaintiff had at all times been a dutiful wife, 
were sufficient to state a cause of action for 
alimony without divorce, and defendant’s de- 
murrer thereto was properly overruled. 
Bateman v. Bateman, 232 N.C. 659, 61 S.E.2d 

909 (1950). 
Allegation that defendant had become an 

habitual drunkard constituted a ground for 
divorce from bed and board, and hence was 
sufficient to support an action for alimony with- 
out divorce even though other insufficient alle- 
gations also appeared in the complaint. Allen v. 
Allen, 244 N.C. 446, 94 S.E.2d 325 (1956). 

For case in which allegations were held suf- 
ficient, see also Ollis v. Ollis, 241 N.C. 709, 86 

S.E.2d 420 (1955). 
Allegations Deemed Denied. — Section 

50-10 applies to actions for alimony without 
divorce, and all allegations of the complaint are 
deemed denied whether actually denied by 
pleadings or not. Schlagel v. Schlagel, 253 N.C. 
787, 117 S.E.2d 790 (1961). 
Where plaintiff did not reply and expressly 

deny defendant’s allegations of adultery, but 
these allegations did not relate to a counter- 
claim, they were taken as controverted. Creech 
v. Creech, 256 N.C. 356, 123 S.E.2d 793 (1962). 

Indefinite Allegations in Answer. — 
Vague and indefinite allegations of infidelity on 
the part of a wife made by a husband in his 
answer to her complaint in a proceeding for 
support and maintenance would not be allowed 
to affect the question of the husband’s liability 
in such proceedings. Cram v. Cram, 116 N.C. 
288 2i1nS- Heeho Ris 05), 

Parties May Waive Jury Trial. — Issues of 
fact in an action for alimony without divorce 
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may be determined by the judge if a jury trial is 
waived by failure to make timely demand pur- 
suant to G.S. 1A-1, Rule 38(b), since this sec- 

tion changes the procedure to be followed in 
actions for alimony without divorce from the 
divorce procedure set forth in G.S. 50-10 to the 

procedure applicable to other civil actions. Wil- 

liams v. Williams, 13 N.C. App. 468, 186 S.E.2d 

210 (1972); Whitaker v. Whitaker, 16 N.C. App. 

432, 192 S.E.2d 80 (1972); Sprinkle v. Sprinkle, 

17 N.C. App. 175, 193 S.E.2d 468 (1972). 

Judge May Not Determine Facts upon 

Evidence Introduced at Another Trial. — 

The trial judge may not pass upon the issuable 

facts in proceedings for alimony without di- 

vorce upon evidence introduced before him 

theretofore upon a trial of the husband for 

criminal abandonment, etc., of which he was 

acquitted, when the witnesses are present and 

ready to testify. Crews v. Crews, 175 N.C. 168, 

95 S.E. 149 (1918), distinguishing Cooper v. 

Southern R.R., 170 N.C. 490, 87 S.E. 322 

(1915). 
The only material facts at issue in the 

action for alimony without divorce are the ques- 

tions of the existence of the marriage relation 

and whether the husband abandoned the wife. 

Skittletharpe v. Skittletharpe, 130 N.C. 72, 40 

SE. 851 (1902); Hooper v. Hooper, 164 N.C. 1, 

80 S.E. 64 (1913). 
Finding of Facts by Judge. — In a wife’s 

application for alimony without divorce, it was 

not required by former G.S. 50-16 that the 

judge hearing the matter should find the facts 

as a basis for his judgment, as was required in 

proceedings for alimony pendente lite under 

former G.S. 50-15, although it was necessary 

that wife allege sufficient facts to constitute a 

good cause of action thereunder. Price v. Price, 

188 N.C. 640, 125 S.E. 264 (1924); Vincent v. 

Vincent, 193 N.C. 492, 137 S.E. 426 (1927). 

Attack on Consent Judgment by Infant’s 

Guardians. — Where the court in proceedings 

for alimony without divorce approves a consent 

judgment providing for the support and subsis- 

tence of the defendant’s wife and child, the 

validity of such consent judgment may be later 

attacked by the child’s authorized guardians on 

the ground of irregularity and that it is not 

binding on the minor. In re Reynolds, 206 N.C. 

Pipe io ob. 189) 1934). 

Ill. ALIMONY PENDENTE LITE. 

An application for alimony pendente 

lite may be made by motion in the cause. 

Reeves v. Reeves, 82 N.C. 348 (1880), overruled 

on other grounds, Medlin v. Medlin, 175 N.C. 

529, 95 S.E. 857 (1918). 

The resident judge of the district has the 

jurisdiction to hear and determine the 

motion for reasonable subsistence and counsel 

fees pendente lite in an action for alimony 
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without divorce. Herndon v. Herndon, 248 N.C. 

9A8. 102.S.H.2d 862 (1958). 

Where Motion May Be Heard. — Insofar 

as alimony pendente lite and counsel fees for 

plaintiff are concerned, a hearing could be held 

on proper notice anywhere in the judicial dis- 

trict. Joyner v. Joyner, 256 N.C. 588, 124 S.E.2d 

724 (1962). 

A motion for alimony pendente lite may be 

heard anywhere in the judicial district. Moore 

v. Moore, 130 N.C. 333, 41 S.E. 943 (1902). 

As may a motion to reduce alimony. Moore v. 

Moore, 131 N.C. 371, 42 S.E. 822 (1902). 

But a resident judge holding court in another 

district cannot hear a motion to reduce alimony 

pendente lite in a suit pending in the district in 

which he resides. Moore v. Moore, 131 N.C. 371, 

429.E, 822 (1902). 

Motion May Be Heard Out of Term. — In 

an action for alimony without divorce, a motion 

for alimony pendente lite may be heard out of 

term, after five days’ notice to the husband. In 

re Burton, 257 N.C. 534, 126 S.E.2d 581 (1962). 

Alimony pendente lite may be allowed 

before the return term if the complaint has 

been filed. Moore v. Moore, 130 N.C. 333, 41 

S.E. 943 (1902). 

Effect of Suit for Divorce Instituted Af- 

ter Suit for Alimony. — Where, after the wife 

instituted a suit for alimony without divorce, in 

which action the question of the custody of the 

minor child of the marriage was not raised, the 

husband instituted suit for absolute divorce, it 

was held that the 1953 amendment to former 

G.S. 50-16 did not affect the jurisdictional 

power of the court to award subsistence for the 

mother and child pendente lite in her action. 

Barnwell v. Barnwell, 241 N.C. 565, 85 S.E.2d 

916 (1955). 

Necessity for Notice to Defendant. — An 

order entered in action for alimony without 

divorce requiring defendant to pay subsistence 

and counsel fees pendente lite is void when the 

order is entered without notice to defendant. 

Barnwell v. Barnwell, 241 N.C. 565, 85 S.E.2d 

916 (1955). 
An order allowing alimony pendente lite 

without notice is void. In re Burton, 257 N.C. 

534, 126 S.E.2d 581 (1962). 

The provision in former G.S. 50-15 requiring 

five days’ notice applied only when the motion 

was heard out of term; and parties were fixed 

with notice of all motions or orders made dur- 

ing the term of the court. Coor v. Smith, 107 

N.C. 430, 11 S.E. 1089 (1890); Zimmerman v. 

Zimmerman, 113 N.C. 432, 18 S.E. 334 (1893); 

TonessneidoneswlWauNiC, 279091 ss:Ee 960 

(1917). 
An order of court continuing the motion 

for alimony to a future term of court made 

in the presence of counsel for both parties was 

sufficient notice, under former G.S. 50-15, of 

261 



§50-16.8 

such motion. Lea v. Lea, 104 N.C. 603, 10 S.E. 

488 (1889). 
When Notice Dispensed with. — An affi- 

davit of the wife that husband had left the 
State the day after the filing of the complaint 
and that she had good reason to believe that he 
had left to defeat her claim for alimony, having 
been selling his property for several months 
with that purpose in view, dispensed with the 
necessity of notice. Barker v. Barker, 136 N.C. 
316, 48 S.E. 733 (1904). 
Where the supporting spouse abandons the 

dependent spouse and leaves the State, notice 
of hearing on motion for alimony pendente lite 
is not required, nor is service on the supporting 

spouse’s counsel of record required. Fungaroli v. 
Fungaroli, 40 N.C. App. 397, 252 S.H.2d 849 
(1979), cert. denied and appeal dismissed, 446 
UsS. 930100 St, 2144) 64 Laid 2deis3 
(1980). 

Specification of Time of Hearing. — The 
fact that a notice of a motion for alimony 
pendente lite, duly served upon the defendant, 
did not specify the time of hearing, did not 
invalidate the order allowing the same, it hav- 
ing been heard at a time of court at which the 
cause stood regularly for trial. Zimmerman v. 
Zimmerman Loon C432 314 5 Ee o54.(1o05): 

Whether the wife is entitled to alimony 
pendente lite is a question of law, upon the 
facts found, and is reviewable on appeal by 
either party. Morris v. Morris, 89 N.C. 109 
(1883); Moore v. Moore, 130 N.C. 333, 41 S.E. 

943 (1902); Barker v. Barker, 1386 N.C. 316, 48 

S.E. 733 (1904). 
Jury Trial Not Required. — In respect of 

allowances for alimony and counsel fees pen- 
dente lite, the allowances pendente lite form no 
part of the ultimate relief sought and do not 
affect the final rights of the parties, and the 
power of the judge to make them is constitu- 
tionally exercised without the intervention of 
the jury. Davis v. Davis, 269 N.C. 120, 152 

S.E.2d 306 (1967). 
Pursuant to subsection (g) of this section, a 

supporting spouse is not entitled to a jury trial 
on the matter of alimony pendente lite. Austin 
v. Austin, 12 N.C. App. 286, 183 S.E.2d 420 
(CSAs 
Power of Court to Require Disclosure of 

Information. — The court has jurisdiction of 
the parties and has plenary power and author- 
ity to require the disclosure of any information 
which is within their knowledge or is available 
to them bearing upon a temporary allowance. It 
is not necessary that the parties agree as to 
what the husband’s income is. The findings of 
the court will not be disturbed if based on 
competent evidence. Harrell v. Harrell, 256 
NiC296; 1233: 2d- 22051969) 
Right of Defendant to Offer Evidence. — 

Where it affirmatively appeared that defendant 
was not permitted to offer evidence which was 
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pertinent to the allegations of the complaint, 
exception thereto would be sustained. Parker v. 
Parker, 261 N.C. 176, 1384 S.E.2d 174 (1964). 
Discretion of Judge as to Form of Evi- 

dence. — The words “may be heard in or out of 
term, orally or upon affidavit, or either or both” 
in former G.S. 50-16 gave the judge hearing the 
motion for alimony pendente lite the discretion 
to decide in what form he should receive the 
evidence in his efforts to ascertain the truth. 
Miller v. Miller, 270 N.C. 140, 153 S.E.2d 854 
(1967). 
Judge Must Pass on Truth or Falsity of 

Evidence. — When the issue has been raised 
as to whether the husband has separated him- 
self from the wife, it is not sufficient that the 
judge merely examine the evidence or testi- 
mony to see whether there is any evidence to 
support plaintiff’s charges or allegations which 
would operate as a prima facie showing. He 
must, by application of his sound judgment, 
pass upon its truth or falsity and find according 
to his conviction. Deal v. Deal, 259 N.C. 489, 
13105. E.2d°24,\(1963); 
And Must Make Findings of Fact. — The 

provision of G.S. 1A-1, Rule 52(a)(2) that the 
trial judge is not required to make findings of 
fact unless requested to do so by a party does 
not abrogate the specific requirement of subsec- 
tion (f) of this section that the trial judge shall 
make findings of fact upon an application for 
alimony pendente lite, since the Rules of Civil 
Procedure are of general application and do not 
abrogate the requirements of a statute of more 
specificity. Hatcher v. Hatcher, 7 N.C. App. 562, 
iS hosbee dreds, lOO): 

Section 1A-1, Rule 52 does not apply in 
awarding alimony pendente lite. Peoples v. Peo- 
ples, 10 N.C. App. 402, 179 S.E.2d 138 (1971). 

While the precise factual findings which 
must be made under subsection (f) of this 
section will vary depending upon the pleadings, 
evidence and circumstances of each case, the 
trial judge must make sufficient findings of the 
controverted material facts at issue to show 
that the award of alimony pendente lite is 
justified and appropriate. Austin v. Austin, 12 
N.C. App. 286, 183 S.E.2d 420 (1971); Presson 
v. Presson, 13 N.C. App. 81, 185 S.b.2d"i7 
(UD) 
But Detailed Findings Are Not Re- 

quired. — In making findings of fact under 
subsection (f) of this section, it is not necessary 
that the trial judge make detailed findings as to 
each allegation and evidentiary fact presented. 
It is only necessary that he find the ultimate 
facts sufficient to establish that the dependent 
spouse is entitled to an award of alimony pen- 
dente hte under the provisions of G.S. 50- 
16.3(a). Blake v. Blake, 6 N.C. App. 410, 170 
S.E.2d 87 (1969). 

In making findings of fact, it is not necessary 
that the trial judge make detailed findings as to 
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each allegation and evidentiary fact presented. 
Peoples v. Peoples, 10 N.C. App. 402, 179 S.E.2d 

1388306971). 
Findings Must Show That Award Is Jus- 

tified. — The Court of Appeals does not inter- 
pret subsection (f) of this section to require the 
trial judge to make findings as to each allega- 
tion and evidentiary fact presented. However, it 
is necessary for the trial judge to make findings 
from which it can be determined, upon appel- 

late review, that an award of alimony pendente 

lite is justified and appropriate in the case. 

Hatcher v. Hatcher, 7 N.C. App. 562, 173 S.E.2d 

33 (1970); Sprinkle v. Sprinkle, 17 N.C. App. 

175, 193 S.E.2d 468 (1972); Newsome v. News- 

ome, 22 N.C. App. 651, 207 S.E.2d 355 (1974). 

It is necessary for the trial judge to make 

findings from which it can be determined, upon 

appellate review, that an award of alimony 

pendente lite is justified and appropriate in the 

case. Peoples v. Peoples, 10 N.C. App. 402, 179 

StHizd1138H(1971). 

And the judge must find ultimate facts 

sufficient to establish that the dependent 

spouse is entitled to an award of alimony 

pendente lite under the provisions of G.S. 50- 

16.3(a). Peoples v. Peoples, 10 N.C. App. 402, 

opoeieea 138.(197 1): 
As Well as Specific Factual Findings as 

to Ultimate Facts. — Specific factual findings 

as to each ultimate fact at issue upon which the 

rights of the litigants are predicated must be 

found. Peoples v. Peoples, 10 N.C. App. 402, 179 

S.E.2d 138 (1971); Sprinkle v. Sprinkle, 17 N.C. 

App. 175, 193 S.E.2d 468 (1972). 

As to what are evidentiary facts and 

what are ultimate facts, see Peoples v. Peo- 

ples, 10 N.C. App. 402, 179 S.E.2d 138 (1971). 

Finding of Fact as Narrative Statement 

of Ultimate Fact. — A finding of fact in an 

alimony pendente lite matter is a narrative 

statement by the trial judge of the ultimate fact 

at issue and need not include the evidentiary or 

subsidiary facts required to prove the ultimate 

facts. Peoples v. Peoples, 10 N.C. App. 402, 179 

S_E.2d 138 (1971); Sprinkle v. Sprinkle, 17 N.C. 

App. 175, 193 S.E.2d 468 (1972). 

Findings that the defendant left the home on 

July 21, 1970, had abandoned the plaintiff, and 

had failed to provide adequate support for her 

were a narrative statement of some of the 

ultimate facts at issue, and were not conclu- 

sions. Peoples v. Peoples, 10 N.C. App. 402, 179 

Sl 2det58'(1971): 

The ultimate facts at issue in proceed- 

ings often differ, and thus a necessary finding 

of facts in one case may not be necessary in 

another case. Peoples v. Peoples, 10 N.C. App. 

A402, 179 S.E.2d 138 (1971). 

The findings of fact in any given case 

should be “tailor-made” to settle the matters 

at issue between the parties. Peoples v. Peoples, 

10.N.C. App. 402, 179 S.H.2d 138841971). 
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Present Requirement for Findings of 

Fact Is Departure from Previous Practice. 

— The present statutory requirement for find- 

ings of fact by the trial judge in pendente lite 

awards of alimony is a departure from the 

practice as it existed prior to October 1, 196%. 

Hatcher v. Hatcher, 7 N.C. App. 562, 173 S.E.2d 

33 (1970); Peoples v. Peoples, 10 N.C. App. 402, 

179 S.E.2d 138 (1971). 

The requirement of subsection (f) of this 

section that facts be found to support an award 
of alimony is a new one imposed by Session 

Laws 1967, c. 1153, s. 2. Austin v. Austin, 12 

N.C. App. 286, 183 S.E.2d 420 (1971). 

The statutory requirement for findings of fact 
changes the prior rule that no findings of fact 
were necessary in alimony pendente lite mat- 

ters unless adultery was charged against the 
wife. Rickert v. Rickert, 282 N.C. 373, 193 

SS, Hr2diel OAL OZ); 

The distinction between the “finding of 

facts” and the “stating of conclusions” by 

the trial judge after he has heard the evidence 

in an alimony pendente lite matter is some- 

what analogous to the distinction between a 

witness testifying as to a “fact” and stating his 

“opinion.” Peoples v. Peoples, 10 N.C. App. 402, 

1179'S 20° 138797 1). 

Facts are the basis for conclusions, and to call 

a “conclusion” a “finding of fact” does not make 

it one. Peoples v. Peoples, 10 N.C. App. 402, 179 

SE Zdalssator.): 

Facts found in an alimony pendente lite 

case must be determinative of all ques- 

tions at issue. Peoples v. Peoples, 10 N.C. App. 

402, 179 S.E.2d 138 (1971); Sprinkle v. Sprin- 

kle, 17 N.C. App. 175, 193 S.E.2d 468 (1972). 

A failure to make a proper finding of fact 

in a matter at issue will result in prejudi- 

cial error, especially where the evidence is 

conflicting. Peoples v. Peoples, 10 N.C. App. 

402, 179 S.E.2d 138 (1971); Sprinkle v. Sprin- 

kle, 17 N.C. App. 175, 193 S.E.2d 468 (1972). 

Award of permanent alimony ordinarily 

terminates an order for subsistence pen- 

dente lite or counsel fees. Rickert v. Rickert, 

982 N.C. 378, 193 S.E.2d 79 (1972); Clark v. 

Clark, 301 N.C. 123, 271 S.E.2d 58 (1980). 

Where a pendente lite order by its ex- 

press language was effective only “pend- 

ing the trial of this action,” it was in all 

respects superseded by the rendition of the 

final judgment. Clarke v. Clarke, 47 N.C. App. 

249, 267 S.E.2d 361 (1980). 

Stay of Execution Pending Appeal. — 

Where alimony pendente lite is allowed, and 

the husband (supporting spouse) appeals from 

such order, an injunction should be granted to 

stay execution against the property of the hus- 

band pending the appeal. Barker v. Barker, 136 

N.C. 316, 48 S.E. 733 (1904). 
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§ 50-16.9. Modification of order. 

(a) An order of a court of this State for alimony or postseparation support, 
whether contested or entered by consent, may be modified or vacated at any 
time, upon motion in the cause and a showing of changed circumstances by 
either party or anyone interested. This section shall not apply to orders 
entered by consent before October 1, 1967. 
Any motion to modify or terminate alimony or postseparation support based 

on a resumption of marital relations between parties who remain married to 
each other shall be determined pursuant to G.S. 52-10.2. 

(b) If a dependent spouse who is receiving postseparation support or 
alimony from a supporting spouse under a judgment or order of a court of this 
State remarries or engages in cohabitation, the postseparation support or 
alimony shall terminate. Postseparation support or alimony shall terminate 
upon the death of either the supporting or the dependent spouse. 

As used in this subsection, cohabitation means the act of two adults dwelling 
together continuously and habitually in a private heterosexual relationship, 
even if this relationship is not solemnized by marriage, or a private homosex- 
ual relationship. Cohabitation is evidenced by the voluntary mutual assump- 
tion of those marital rights, duties, and obligations which are usually mani- 
fested by married people, and which include, but are not necessarily dependent 
on, sexual relations. Nothing in this section shall be construed to make lawful 
conduct which is made unlawful by other statutes. 

(c) When an order for alimony has been entered by a court of another 
jurisdiction, a court of this State may, upon gaining jurisdiction over the person 
of both parties in a civil action instituted for that purpose, and upon a showing 
of changed circumstances, enter a new order for alimony which modifies or 
supersedes such order for alimony to the extent that it could have been so 
modified in the jurisdiction where granted. (1871-2, c. 193, ss. 38, 39; 1883, c. 
67; Code, ss. 1291, 1292; Rev., ss. 1566, 1567; 1919, c. 24; C.S., ss. 1666, 1667; 
1921s ce 123%51923..6n52: 05h seu893, s37 L958 "eEN9 251955; cc 4 SE aoe. 
196i). C480: 196 Rew lin ee 22 lO Shere. OG4s-3. 1995) Cesta et) 

Cross References. — As to distribution by 

court of marital property upon divorce, see G.S. 
50-20. 

Editor’s Note. — Session Laws 1995, c. 319, 

which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 

after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319 read as follows: 

“Modification of order. 
“(a) An order of a court of this State for 

alimony or alimony pendente lite, whether con- 
tested or entered by consent, may be modified 
or vacated at any time, upon motion in the 
cause and a showing of changed circumstances 
by either party or anyone interested. This sec- 
tion shall not apply to orders entered by con- 
sent before October 1, 1967. 

“Any motion to modify or terminate alimony 
or alimony pendente lite based on a resumption 
of marital relations between parties who re- 
main married to each other shall be determined 
pursuant to G.S. 52-10.2. 

“(b) If a dependent spouse who is receiving 
alimony under a judgment or order of a court of 
this State shall remarry, said alimony shall 
terminate. 

“(c) When an order for alimony has been 
entered by a court of another jurisdiction, a 
court of this State may, upon gaining jurisdic- 
tion over the person of both parties in a civil 
action instituted for that purpose, and upon a 
showing of changed circumstances, enter a new 
order for alimony which modifies or supersedes 
such order for alimony to the extent that it 
could have been so modified in the jurisdiction 
where granted.” 

Legal Periodicals. — For a survey of 1977 
law on domestic relations, see 56 N.C.L. Rev. 
1045 (1978). 

For note on reinstatement of alimony under a 
prior divorce decree after annulment of remar- 
riage, see 14 Wake Forest L. Rev. 273 (1978). 

For survey of 1978 family law, see 57 N.C.L. 
Rey. 1084 (1979). 

For note on specific performance of separa- 
tion agreements, see 58 N.C.L. Rev. 867 (1980). 

For survey of 1979 family law, see 58 N.C.L. 
Rev. 1471 (1980). 
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For note on separability of support and prop- 
erty provisions in ambiguous separation agree- 
ments, see 16 Wake Forest L. Rev. 152 (1980). 

For article on the rights of individuals to 
control the distributional consequences of di- 
vorce by private contract and on the interests of 
the State in preserving its role as a third party 
to marriage and divorce, see 59 N.C.L. Rev. 819 

(1981). 
For note on consent judgments in family law 

in light of Walters v. Walters, 307 N.C. 381, 298 
S.E.2d 338 (1983), see 6 Campbell L. Rev. 125 

(1984). 
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For note, “Discarding the Dual Consent 

Judgment Approach in Family Law in Light of 

Walters v. Walters, 307 N.C. 381, 298 S.E.2d 

338 (1983),” see 20 Wake Forest L. Rev. 297 

(1984). 

For note, “Alimony Modification and Cohab- 

itation in North Carolina,” see 63 N.C.L. Rev. 

(1985). 
For survey, “Termination of Lump Sum Ali- 

mony upon the Remarriage of a Dependent 
Spouse: Potts v. Tutterow,” see 73 N.C.L. Rev. 

2432 (1995). 

CASE NOTES 

I. In General. 
II. Change of Circumstances. 

III. Separation Agreements, Consent Judgments, etc. 

IV. Remarriage of Dependent Spouse. 

V. Modification of Foreign Judgments and Modification By Foreign Courts. 

I. IN GENERAL. 

Editor’s Note. — Some of the cases cited 

below were decided under former G.S. 50-14, 

which dealt with alimony in actions for divorce 

a mensa et thoro, former G.S. 50-15, which dealt 

with alimony pendente lite in divorce actions, 

and former G.S. 50-16, which dealt with actions 

for alimony without divorce. 

Former sections 50-16.1 Through 50- 

16.10 Construed in Pari Materia. — The 

statutes codified as G.S. 50-16.1 through 50- 

16.10 all deal with the same subject matter, 

alimony, and are to be construed in pari mate- 

ria. Rowe v. Rowe, 305 N.C. 177, 287 S.E.2d 840 

(1.9382). 
Section 50-16.9 does not list factors to help in 

the modification decision, but the alimony stat- 

utes, G.S. 50-16.1 through 50-16.10, have been 

read in pari materia because they deal with the 

same subject matter. Broughton v. Broughton, 

58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 

307 N.C. 269, 299 S.E.2d 214 (1982). 

Jurisdiction Under Long-Arm Statute. 

— This section provides only that an alimony 

order entered by a court of another jurisdiction 

may be modified by a court of this State “upon 

gaining jurisdiction over the person of both 

parties”; therefore, statutory jurisdiction 

arises, if at all, under G.S. 1-75.4, the North 

Carolina “long-arm” statute. Schofield  v. 

Schofield, 78 N.C. App. 657, 338 S.E.2d 132 

(1986). 
Money payments are “things of value” within 

the meaning of G.S. 1-75.4(5)d, the long-arm 

statute; thus, in an action brought by resident 

husband against nonresident wife to have ali- 

mony obligation reduced or terminated, statu- 

tory jurisdiction existed. However, under the 

circumstances, defendant did not have suff- 

cient minimum contacts with North Carolina 
and her motion to dismiss for lack of personal 
jurisdiction was improperly denied. Schofield v. 

Schofield, 78 N.C. App. 657, 338 S.E.2d 132 

(1986). 
An order for payment of alimony is not a 

final judgment, since it may be modified upon 

application of either party; thus, an action for 

alimony would continue to be “pending” in the 

court of proper jurisdiction, which is now the 

district court. Peoples v. Peoples, 8 N.C. App. 

186287405 Hed 211970): 

A final judgment could not be entered under 

former G.S. 50-16, as the necessity of such 

provisions for the wife and children would 

cease if the parties resumed the marriage rela- 

tion, and could not properly be continued if the 

husband procured a divorce for the fault of the 

wife. Skittletharpe v. Skittletharpe, 130 N.C. 

72, 40 S.E. 851 (1902); Hooper v. Hooper, 164 

N.C. 1, 80 S.E. 64 (1913); Crews v. Crews, is 

N.C. 168, 95 S.E. 149 (1918). 

An order entered under former G.S. 50-16 

was not a final determination and did not affect 

the final rights of the parties. Deal v. Deal, 259 

N.C. 489, 131 S.E.2d 24 (1963). 

And the allowance is subject to modifi- 

cation from time to time. Harrell v. Harrell, 

256 N.C. 96, 123 S.E.2d 220 (1961). 

The court may reopen and amend prior or- 

ders awarding subsistence to wife and children. 

Wright v. Wright, 216 N.C. 693, 6 S.H.2d 555 

(1940). 
Where, within the exercise of his sound dis- 

cretion, the judge having jurisdiction has al- 

lowed the wife a reasonable subsistence, attor- 

neys’ fees, etc., in her proceedings for alimony 

without divorce, the order of allowance may be 

thereafter modified or vacated as the statute 

provides upon application to the proper juris- 
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diction for the circumstances to be inquired into 
and the merits of the case determined. Ander- 
son v. Anderson, 183 N.C. 139, 110 S.E. 863 

O22): 
Modification of Alimony Improper 

Where Motion Only Sought Modification 
of Child Support. — Where, the only motion 
before the trial court was one for modification of 
child support, not alimony, and at no point in 
the proceedings did either party move for mod- 
ification of the alimony payments, order modi- 
fying alimony agreement would be reversed. 
Van Nynatten v. Van Nynatten, 113 N.C. App. 
142, 488 S.E.2d 417 (1993). 
Upon a Showing of Changed Conditions. 

— An order for support is not final, and may be 
modified or set aside on a showing of changed 
conditions. Byers v. Byers, 223 N.C. 85, 25 
S.E.2d 466 (1943). 
An order for the payment of alimony is res 

judicata between the parties, but is not a final 
judgment, since the court has the power, upon 
application of either party, to modify the order 
for changed conditions of the parties. Barber v. 
Barber, 217 N.C. 422, 8 S.E.2d 204 (1940). 
An award of subsistence for defendant and 

the children born of the marriage, decreed by a 
court in conjunction with a divorce a mensa et 
thoro, before the commencement of a proceed- 
ing by the wife for a divorce a vincula under the 
provisions of G.S. 50-6, which she obtained, can 

be increased in amount by the court in its 
discretion, on her motion in the action when 

and where subsistence was awarded, when 

changed circumstances of the parties reason- 
ably require it. Rayfield v. Rayfield, 242 N.C. 
691,89: S.E.2d 399 (1955). 
A court may vacate or modify its prior award 

of either permanent or temporary alimony 
upon a showing of changed circumstances. Rob- 
erts v. Roberts, 38 N.C. App. 295, 248 S.EK.2d 85 

GioTs): 
Although there is no requirement that the 

alimony be modified, upon a showing of 
changed circumstance, the trial court should 
consider, in its discretion, whether to modify 
the original decree of alimony. Cunningham v. 
Cunningham, 121 N.C. App. 771, 468 S.E.2d 
466 (1996), rev’d on other grounds, 345 N.C. 
430, 480 S.E.2d 403 (1997). 
Changed Circumstances Relating to 

Factors in Original Determination of Ali- 
mony. — Only those changed circumstances 
that relate to the factors used in the original 
determination of the amount of alimony 
awarded are relevant to a request for modifica- 
tion. Kowalick v. Kowalick, 129 N.C. App. 781, 
501°S.E.2d 671 (1998). 
Modification Referable to Date Petition 

Filed. — Orders which modify alimony or sup- 
port payments effective as of the date of the 
petition, or subsequent thereto, but prior to the 
date of the order of modification, are not subject 
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to the criticism that they have retroactive effect 
which destroys vested rights. This is true be- 
cause the modification and the whole proceed- 
ing in which it is made are referable to the date 
of the filing of the petition and any change 
effective as of that date cannot be said to be 
retroactive. Hill v. Hill, 335 N.C. 140, 435 

S/H. 2d°766 (1993): 
Improper Finding That Wife Had Cohab- 

ited. — Trial court erred in finding that a 
husband did not breach a separation agree- 
ment; trial court improperly found that the wife 
had cohabited pursuant to the terms of G.S. 
50-16.9(b), because the trial court failed to 
make adequate findings of fact as required by 
G.S. 1A-1, Rule 52(a)(1); therefore, the trial 
court erred in finding that the husband was no 
longer obligated to pay alimony. Long v. Long, 
160 N.C. App. 664, 588 S.E.2d 1, 2003 N.C. App. 
LEXIS 1925 (2003). 
Support Payments Not Part of Inte- 

grated Agreement. — The opinion in Walters 
yv. Walters, 307 N.C. 381, 298 S.E.2d 338 (1983) 
did not change the law in North Carolina that 
property settlement provisions of a separation 
agreement included in a consent decree are 
beyond the power of the judge to modify with- 
out the consent of both parties, nor did it 
change the law in North Carolina which pro- 
hibits the modification of support provisions of 
an integrated property settlement agreement; 
however, since support payments not part of an 

integrated agreement are modifiable by law, 
Walters would allow such support provisions to 
be modified if included in a court-ordered de- 
cree at the request of the parties. Hayes v. 
Hayes, 100 N.C. App. 138, 394 S$.E.2d 675 

(1990). 
But a New Order for Alimony After Final 

Divorce Is Not Authorized. — Although an 
order granting alimony may be modified, when 
a party has secured an absolute divorce, it is 
beyond the power of the court thereafter to 
enter a new order for alimony. Baugh v. Baugh, 
AA NGC. App..50)260 S:He2d 1611979): 
Order for subsistence pendente lite may 

be modified at any time before the trial on 
application of either party. Rock v. Rock, 260 
NLC.,223 ,.132)S'H 2d 342 (1963)! 
Material Change Not Required for Mod- 

ification of Order for Alimony Pendente 
Lite. — An order for subsistence pendente lite 
may be modified at any time before trial on 
application of either party without a finding of 
a material change of condition. Snuggs v. 
Snuggs, 260 N.C. 533, 1383 S.E.2d 174 (1963). 

Either Party May Apply for Modification 
of Award of Alimony Pendente Lite. — The 
amounts allowed for reasonable subsistence 
and counsel fees upon application for alimony 
pendente lite are determined by the trial court 
in its discretion and are not reviewable, al- 

though either party may apply for a modifica- 
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tion before trial. Tiedemann v. Tiedemann, 204 

N.C. 682, 169 S.E. 422 (1933). 
Alimony regularly ordered to be paid a 

wife pendente lite may be increased or 
reduced in amount by the court from time to 
time, but that which she has already received 
in the course and practice of the courts may not 
be ordered to be given up by her. White v. 
White, 179 N.C. 592, 103 S.E. 216 (1920). 
Power to Modify Includes Power to Ter- 

minate Award. — The power to modify in- 
cludes, in a proper case, power to terminate the 
award absolutely. Sayland v. Sayland, 267 N.C. 
378, 148 S.E.2d 218 (1966); Crosby v. Crosby, 
Die NCa93 5,158 8.6.20. 77 (1967). 

This power to modify includes the power to 
terminate alimony altogether. Self v. Self, 93 
N.G. App..323, 377 5.H.2d,300 (1989). 

Survival of Lump Sum Award. — A lump 
sum alimony award that has vested prior to the 
dependent spouse’s remarriage survives the 
remarriage. Potts v. Tutterow, 114 N.C. App. 
360, 442 S.E.2d 90 (1994), aff'd, 340 N.C. 97, 
455 S.E.2d 156, reh’g denied, 340 N.C. 364, 458 
©.H.2d.189 (1995). 
Lump Sum’s Failure to Vest. — Lump sum 

award did not vest prior to the defendant’s 
remarriage where defendant was only entitled 

to semi-monthly payments and if plaintiff 

failed to make one of the payments, defendant 
could only execute on that amount. Potts v. 
Tutterow, 114 N.C. App. 360, 442 S.E.2d 90 

(1994) at d,.540 N.C. 97, 455 5.l.2d 156, reh'g 
denied, 340 N.C. 364, 458 S.E.2d 189 (1995). 
Change of Dependent Spouse Status Not 

Contemplated. — Although dependent spouse 
status is not properly reconsidered on a motion 
for modification and a change in circumstances 
could result in a reduction of alimony to zero, 
such modification does not result in the loss of 
dependent spouse status. Kowalick v. Kowalick, 
129 N.C. App. 781, 501 S.E.2d 671 (1998). 
This section does not contemplate that 

the jury should pass on requests for reduc- 

tions in alimony because of changed circum- 

stances; the motion is addressed to the trial 

judge. Shankle v. Shankle, 26 N.C. App. 565, 
216 S.E.2d 915, cert. denied, 288 N.C. 394, 218 

S.E.2d 467 (1975). 
Judgment Presumed Correct. — The pre- 

sumption is in favor of the correctness of the 
judgment of the lower court and the burden is 

upon appellant to show error. Shore v. Shore, 15 

N.C. App. 629, 190 S.E.2d 666 (1972). 

When the evidence is not in the record, it will 

be presumed that there was sufficient evidence 

to support the findings of fact necessary to 

support the judgment. Shore v. Shore, 15 N.C. 

App. 629, 190 S.E.2d 666 (1972). 

As to basing of award on capacity to 

earn in certain circumstances, see Robin- 

son v. Robinson, 10 N.C. App. 463, 179 S.E.2d 

144 (1971); Wachacha v. Wachacha, 38 N.C. 
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App. 504, 248 S.E.2d 375 (1978). 
Contempt Hearing May Not Be Trans- 

formed to Modification Hearing Without 
Notice. — The court, on its own motion and 
without notice to plaintiff, cannot transform a 
hearing for defendant to show cause why he 
should not be held in contempt for willful 
failure to comply with a court order to pay 
alimony and support into a hearing for modifi- 
cation of such order. Conrad v. Conrad, 35 N.C. 
App. 114, 239 S.E.2d 862 (1978). 

Trial court’s suspension of support payments 
without proper motion by defendant and with- 
out notice in a hearing for defendant to show 
cause why he should not be held in contempt for 
failure to pay support deprived plaintiff of her 
property rights without due process as required 
by the U.S. Const., Amend. XIV and N.C. 
Const., Art. I, § 19. Conrad v. Conrad, 35 N.C. 

App. 114, 239 8:E.2d 862 (1978), 
Court order requiring defendant to se- 

cure payment of temporary alimony by 
means of a deed of trust did not give plaintiff 
fixed or permanent interest as cestui que trust, 
or any right to the entire proceeds of foreclosure 
sale under deed of trust; the order simply 
provided a means of securing payment of ali- 
mony, and the court was not required to find a 
change of circumstances as a basis for ordering 
the payment of a part of the proceeds of fore- 
closure sale to satisfy a judgment lien against 
defendant or to pay the fee of defendant’s attor- 

ney. Johnson v. Johnson, 25 N.C. App. 448, 213 

Sa 2d 2 TL Oo 
Section Does Not Expressly Authorize 

Award of Counsel Fees. — This section con- 

tains no express statutory authorization for an 

order directing payment of counsel fees for 

services rendered subsequent to an absolute 

divorce of the parties. Shore v. Shore, 15 N.C. 

App. 629, 190 S.E.2d 666 (1972). 

But Such Fees May Be Awarded Subse- 

quent to Absolute Divorce. — Unless the 

case falls within one of the two exceptions made 

by G.S. 50-11(c), counsel fees may be awarded 

for services rendered to a dependent spouse 

subsequent to an absolute divorce in seeking to 

obtain or in resisting a motion for a revision of 

alimony or other rights provided under any 

judgment or decree of a court rendered before 

or at the time of the rendering of the judgment 

for absolute divorce. Shore v. Shore, 15 N.C. 

App. 629, 190 S.E.2d 666 (1972). 

And Such Award Is Discretionary. — 

Whether any award of counsel fees for services 

subsequent to an absolute divorce should be 

made in a particular case, and the amount of 

such an award, must remain within the sound 

discretion of the trial court. Shore v. Shore, 15 

N.C. App. 629, 190 S.E.2d 666 (1972). 

Showing Necessary to Obtain Attorneys’ 

Fees. — To be entitled to attorney fees it must 

be shown that they were necessary to enable 
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the dependent spouse to litigate on substan- 
tially even terms by making it possible for her 
to employ counsel. The dependent spouse must 
be unable to defray the necessary expenses of 
the litigation. Rowe v. Rowe, 305 N.C. 177, 287 

S.E.2d 840 (1982). 
In order to obtain an award of counsel fees in 

a proceeding seeking a modification of alimony 
subsequent to divorce, the party seeking the 
fees must show: (1) That he or she is a depen- 

dent spouse; (2) that he or she is entitled to the 
relief demanded based upon all the evidence; 
and (3) that he or she has insufficient means to 
defray the expenses of the proceeding. Cecil v. 
Cecil, 74 N.C. App. 455, 328 S.E.2d 899 (1985). 
Award of Counsel Fees Held Proper. — 

The former husband, by his own action in 
seeking to terminate his obligation to make 
further payments to plaintiff, forced the plain- 
tiff to incur expenses for attorneys’ fees simply 
to preserve rights which were already hers as 
result of a decree originally entered prior to the 
divorce. The trial court had authority, in its 
sound discretion, to order defendant to pay 
plaintiff's reasonable counsel fees. Shore v. 
Shore, 15 N.C. App. 629, 190 S.E.2d 666 (1972). 
Award of Attorneys’ Fees Held Improper. 

— Attorneys’ fees can properly be awarded in 
custody and child support cases upon adequate 
findings that the moving party acted in good 
faith and has insufficient means to defray the 
expense of the suit; thus, in an action for child 

support, custody and alimony, where the court 
found that plaintiff did not have sufficient in- 
come and assets with which to pay her attorney, 
but made no finding as to plaintiff’s good faith 
in bringing the action, the award of attorneys’ 
fees could not stand. Voshell v. Voshell, 68 N.C. 

App. 733, 315 S.E.2d 763 (1984). 
New Motion After Failure of Original. — 

Where a motion to reduce alimony pendente 
lite has been disallowed, another motion for the 
same purpose should not be heard unless a 
different state of facts is shown and a receipt 
exhibited for a reasonable proportion of the 
allowance made at the former hearing. Moore v. 
Moores 310N.Ci3 (142 oe 822701902): 
Appeal of order terminating dependent 

spouse’s right to receive temporary ali- 
mony was not premature, as the question of 
plaintiff's continued entitlement to the previ- 
ously ordered alimony pendente lite until such 
time as her prayer for permanent alimony 
could be heard affected a “substantial right” of 
the dependent spouse. Brown v. Brown, 85 N.C. 
App. 602, 355 S.E.2d 525, cert. denied, 320 N.C. 
5111935875. 2d 516 (1987): 
The trial court’s failure to make any 

findings regarding plaintiff’s reasonable 
current financial needs and expenses and 
the ratio of those needs and expenses to her 
income constituted error. Self v. Self, 93 N.C. 

App. 328, 377 S.E.2d 800 (1989). 
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Evidentiary Hearing Required. — Where 
a separation agreement did not contain ex- 
plicit, unequivocal provisions on integration or 
nonintegration, an evidentiary hearing was re- 

quired to determine the intent of the parties 
regarding whether the agreement was separa- 
ble or integrated. Hayes v. Hayes, 100 N.C. 
App. 138, 394 S.E.2d 675 (1990). 

For a case discussing modification of 
separation agreements prior to the deci- 
sion in Walters v. Walters, 307 N.C. 381, 298 
S.E.2d 338 (1983), which was expressly made 
prospective only and applies to judgments en- 

tered on or after 11 January 1983, see Rogers v. 
Rogers, 111 N.C. App. 606, 432 S.E.2d 907 

(1993). 
Applied in Brooks v. Brooks, 12 N.C. App. 

626, 184 S.E.2d 417 (1971); Downey v. Downey, 
29 N.C. App. 375, 224 S.E.2d 255 (1976), Lind- 
sey v. Lindsey, 34 N.C. App. 201, 237 8.E.2d 561 
(1977); Rowe v. Rowe, 74 N.C. App. 54, 327 

S.E.2d 624 (1985); Barham v. Barham, 127 N.C. 
App. 20, 487 S.E.2d 774 (1997), aff'd, 347 N.C. 
570, 494 S.E.2d 763 (1998). 

Cited in Dunn v. Dunn, 1 N.C. App. 532, 162 
S.E.2d 73 (1968); Smith v. Smith, 17 N.C. App. 
416, 194 S.E.2d 568 (1973); Bowen v. Bowen, 19 

N.C. App. 710, 200 S.E.2d 214 (1973); Bailey v. 
Bailey, 26 N.C. App. 444, 216 S.E.2d 394 (1975); 
Bugher v. Bugher, 34 N.C. App. 601, 239 8.H.2d 
303 (1977); Russ v. Russ, 43 N.C. App. 74, 257 
S.E.2d 676 (1979); Markham v. Markham, 53 
N.C. App. 18, 279 S.E.2d 905 (1981); Whedon v. 
Whedon, 58 N.C. App. 524, 294 S.E.2d 29 

(1982); Ratton v. Ratton, 73 N.C. App. 642, 327 
S.E.2d 1 (1985); Coleman v. Coleman, 74 N.C. 
App. 494, 328 S.E.2d 871 (1985); Graham v. 
Graham, 77 N.C. App. 422) 335. 5.H 2de2 ki) 
(1985); Rice v. Rice, 81 N.C. App. 247, 344 
S.E.2d 41 (1986); Hayes v. Hayes, 100 N.C. App. 
138, 394 S.E.2d 675 (1990); Rhew v. Rhew, 138 
N.C. App. 467, 531 S.E.2d 471, 2000 N.C. App. 
LEXIS 634 (2000). 

Il. CHANGE OF CIRCUMSTANCES. 

A change in circumstances must be 
shown in order to modify an order relating 
to custody, support or alimony. Elmore v. 
Elmore, 4 N.C. App. 192, 166 S.E.2d 506 (1969); 
McDowell v. McDowell, 13 N.C. App. 6438, 186 
ele 2d762 INGlOn2): 
A court is not warranted in modifying or 

changing a prior valid order absent a showing 
of a change in conditions. Vandooren v. 
Vandooren, 27 N.C. App. 279, 218 S.E.2d 715 

G97) 
A change of condition and circumstances 

must be established before an order for the 
support of children and permanent alimony can 
be modified. Rock v. Rock, 260 N.C. 223, 1382 
S.E.2d 342 (1963). 
Termination of Consent Order for Ali- 
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mony Justified. — Defendant husband was 
entitled to have his alimony payments termi- 
nated pursuant to G.S. 50-16.9(b), as trial court 
order directing that he continue to pay alimony 
was a consent order rather than an order of 
specific performance of his and plaintiff wife’s 
separation agreement, and thus, allowed for 
termination because parties agreed that statu- 
tory grounds for termination of alimony, that 
plaintiff was cohabiting with another man, ex- 
isted, regardless of the separation agreement 
provisions. Jones v. Jones, 144 N.C. App. 595, 
548 S.E.2d 565, 2001 N.C. App. LEXIS 541 

(2001). 
Party moving for modification of an 

award of alimony has the burden of show- 
ing a change of circumstances. Gill v. Gill, 29 
N.C. App. 20, 222 S.E.2d 754 (1976). 

The burden of proving, by a preponderance of 
the evidence, that a material change in the 
circumstances has occurred is upon the party 
requesting the modification. Shore v. Shore, 15 
N.C. App. 629, 190 S.E.2d 666 (1972). 
Upon a motion for modification of an award of 

alimony and support pendente lite, the movant 
had the burden of going forward with the evi- 
dence to show a change of circumstances. Rob- 
inson v. Robinson, 10 N.C. App. 468, 179 S.E.2d 
144 (1971); McDowell v. McDowell, 13 N.C. 
App. 643, 186 8.E.2d 621 (1972). 
A finding of a change of circumstances 

does not necessarily require or justify 
modification of the previous order. Robinson 
y. Robinson, 10 N.C. App. 463, 179 S.E.2d 144 

CLOW. 
Relevant Circumstances Listed in § 50- 

16.5. — The change of circumstances required 
by this section for modification of an alimony 
order involve those circumstances listed in G.S. 
50-16.5. Rowe v. Rowe, 52 N.C. App. 646, 280 
S.E.2d 182 (1981), rev’d on other grounds, 305 
N.C. 177, 287 S.E.2d 840 (1982). 

To determine whether a change of circum- 
stances under this section has occurred, it is 

necessary to refer to the circumstances or fac- 
tors used in the original determination of the 
amount of alimony awarded under G.S. 50- 
16.5. Rowe v. Rowe, 305 N.C. 177, 287 S.H.2d 

840 (1982). 
Change Must Relate to Financial Needs 

or Ability to Pay. — As a general rule, the 
changed circumstances necessary for modifica- 
tion of an alimony order must relate to the 
financial needs of the dependent spouse or the 
supporting spouse’s ability to pay. Rowe v. 
Rowe, 305 N.C. 177, 287 S.E.2d 840 (1982). 

Post-Marital Conduct Is Not a Changed 
Circumstance. — The “changed circum- 
stances” under this section must bear upon the 
financial needs of the dependent spouse or the 
ability of the supporting spouse to pay. The 
term has no relevance to the post-marital con- 
duct of either party. Stallings v. Stallings, 36 
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N.C. App. 643, 244 S.E.2d 494, cert. denied, 295 
N.C. 648, 248 S.E.2d 249 (1978); Britt v. Britt, 
49 N.C. App. 463, 271 S.E.2d 921 (1980). 

There is no statute that allows the court to 
modify an award of alimony solely because of 
post-marital fornication. Stallings v. Stallings, 
36 N.C. App. 648, 244 S.E.2d 494, cert. denied, 
295 N.C. 648, 248 S.E.2d 249 (1978). 
Any Considerable Change in Health or 

Financial Condition Warrants Change of 
Decree. — Any considerable change in the 
health or financial condition of the parties will 
warrant an application for change or modifica- 
tion of an alimony decree. Sayland v. Sayland, 
267 N.C. 378, 148 S.E.2d 218 (1966); Crosby v. 

Crosby, 272 N.C: 235, 158'8.E.2d 77 (1967): 
But payment of alimony may not be 

avoided merely because it has become 
burdensome, or because the husband has re- 
married and voluntarily assumed additional 
obligations. Sayland v. Sayland, 267 N.C. 378, 
148 S.E.2d 218 (1966); Crosby v. Crosby, 272 
INGGAZ35 i SStS ee 2da7eC 1967): 
Reduction in Husband’s Salary or In- 

come. — The fact that the husband’s salary or 
income has been reduced substantially does not 
automatically entitle him to a reduction in 
alimony or maintenance. If the husband is able 
to make the payments as originally ordered, 
notwithstanding the reduction in his income, 
and the other facts of the case make it proper to 
continue the payments, the court may refuse to 
modify the decree. Medlin v. Medlin, 64 N.C. 
App. 600, 307 S.E.2d 591 (1983). 

Increase in Wife’s Needs or Decrease in 
Estate. — An increase in the wife’s needs, or a 
decrease in her separate estate, may warrant 
an increase in alimony. Sayland v. Sayland, 267 
N.€.378, 148 S.H:2d 218 (1966). 

On a motion to modify or terminate an order 
of alimony, it is appropriate for the trial court to 
consider whether the dependent spouse’s finan- 
cial need, that is, dependency, as it relates to 

the factors in G.S. 50-16.5, has changed. Cun- 
ningham v. Cunningham, 345 N.C. 430, 480 

S.E.2d 403 (1997). 
Decrease in Wife’s Needs. — A decrease in 

the wife’s needs is a change in condition which 
may be properly considered in passing upon a 
husband’s motion to reduce her allowance. 
Sayland v. Sayland, 267 N.C. 378, 148 S.E.2d 
218 (1966). 
Acquisition of Property or Increase in 

Its Value. — The fact that the wife has ac- 
quired a substantial amount of property, or that 
her property has increased in value, after entry 
of a decree for alimony or maintenance, is an 
important consideration in determining 
whether and to what extent the decree should 
be modified. Sayland v. Sayland, 267 N.C. 378, 

148 S.E.2d 218 (1966). 
An increase in the dependent spouse’s 

income would entitle the supporting spouse to 
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petition for modification of the alimony order 

under this section. Rowe v. Rowe, 52 N.C. App. 

646, 280 S.E.2d 182 (1981), rev'd on other 

grounds, 305 N.C. 177, 287 S.E.2d 840 (1982). 

As to wife’s income, see also Broughton v. 

Broughton, 58 N.C. App. 778, 294 S.E.2d 772, 

cert. denied, 307 N.C. 269, 299 S.H.2d 214 

(1982). 
Effect of Change in Income. — A modifi- 

cation should be founded upon a change in the 

overall circumstances of the parties. A change 

in income alone says nothing about the total 

circumstances of a party. The significant in- 

quiry is how that change in income affects a 
supporting spouse’s ability to pay or a depen- 

dent spouse’s need for support. Rowe v. Rowe, 

52 N.C. App. 646, 280 S.E.2d 182 (1981), rev'd 
on other grounds, 305 N.C. 177, 287 S.E.2d 840 

ChOS2iF 
A conclusion as a matter of law that changed 

circumstances exist, based only on the parties’ 

incomes, is erroneous and must be reversed. 

Britt v. Britt, 49 N.C. App. 463, 271 S.E.2d 921 

(1980). 
Failure to Exercise Capacity to Earn. — 

A court may refuse to modify a support and/or 
alimony award on the grounds that the hus- 
band has failed to exercise his reasonable ca- 
pacity to earn because of a disregard of his 
marital and parental obligations to provide 
reasonable support for his wife and minor child. 
Wachacha v. Wachacha, 38 N.C. App. 504, 248 
5.6 :2d 33751978). 

The determination that a husband’s change 
in circumstances has been voluntarily effected 
by him in disregard of his marital and parental 
obligations justifying imposition of the earn- 
ings capacity rule is a conclusion of law based 
on the factual findings in the particular case. 
Wachacha v. Wachacha, 38 N.C. App. 504, 248 

Dl 2de3 (a1 (197 Se 
Father was not entitled to reduction in child 

and post-separation support payments under 
G.S. 50-13.7 and G.S. 50-16.9 despite being 
fired from job; evidence indicated that the fa- 
ther’s unemployment was voluntary and that 
the father disregarded marital and parental 
obligations, as the father was fired for engaging 
in several incidents of intentional misconduct. 
Wolf v. Wolf, 151 N.C. App. 523, 566 8.E.2d 516, 
2002 N.C. App. LEXIS 781 (2002). 
Change Must Be Substantial. — Not any 

change of circumstances will be sufficient to 
order modification of an alimony award; rather, 
the phrase is used as a term of art to mean a 
substantial change in conditions, upon which 
the moving party bears the burden of proving 
that the present award is either inadequate or 
unduly burdensome. Britt v. Britt, 49 N.C. App. 
AGS, 20 lo. 2.920930): 

The change in circumstances must be sub- 
stantial, with a final decision based on a com- 

parison of the facts existing at the time of the 
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original order and the time when the modifica- 

tion is sought. Broughton v. Broughton, 58 N.C. 

App. 778, 294 S.E.2d 772, cert. denied, 307 N.C. 

269, 299 S.E.2d 214 (1982). 

Determining Whether Substantial 

Change Occurred. — The present overall 

circumstances of the parties must be compared 

with the circumstances existing at the time of 

the original award in order to determine if 

there has been a substantial change. Britt v. 
Britt, 49 N.C. App. 463, 271 S.E.2d 921 (1980). 
Changed circumstances do not have to 

be pled with specificity. White v. White, 296 

IN:G@) 66125205, H2d)698 (1979), 
Sufficiency of Allegations. — Allegations 

in a motion for modification to the effect that 
the then-current alimony payments were inad- 
equate were sufficient to withstand defendant's 
motion to dismiss. Specific allegations as to the 
basis of such inadequacy were not required. 
White v. White, 37 N.C. App. 471, 246 S.E.2d 
591 (1978), aff’d, 296 N.C. 661, 252 S.E.2d 698 

Cie). 
Plaintiff’s allegation in a motion for in- 

creased support that the payments she was 
receiving were totally inadequate under cur- 
rent circumstances was sufficient to withstand 
a motion to dismiss under G.S. 1A-1, Rule 
12(b\(6). White v. White, 296 N.C. 661, 252 

5 bi2d 698: (1979) 
Trial court could not automatically ter- 

minate alimony upon cohabitation where 
action was filed before the provisions of this 
section were applicable. Bookholt v. Bookholt, 
136 N.C. App. 247, 523 S.E.2d 729, LoooeNee? 
App. LEXIS 1376 (1999). 
Mere discovery of dependent spouse’s 

adultery held not sufficient for a finding of 
“changed circumstances” necessary for a modi- 
fication of an order of alimony pendente lite 
under subsection (a) of this section, where the 

adultery occurred before the parties’ separation 
and before plaintiff filed her complaint for di- 
vorce, and where the pleadings revealed that 
defendant suspected his wife’s adultery and 
alleged adultery as a bar to plaintiff’s claim for 
permanent alimony under G.S. 50-16.6(a) and 
entered into a consent judgment agreeing to 
pay her alimony pendente lite. Brown v. Brown, 
85 N.C. App. 602, 355 S.E.2d 525, cert. denied, 

820 NIG, 511358 8 ed ole dan) 
Fulfillment of Assumptions in Original 

Order. — Where in the original order, the court 
clearly calculated the amount of alimony on the 
assumption that plaintiff would be able to se- 
cure a job paying at least minimum wage, the 
fact that plaintiff subsequently did so did not 
substantially alter the relative positions of the 
parties. Hightower v. Hightower, 85 N.C. App. 
333, 354 S.E.2d 748, cert. denied, 320 N.C. 792, 
361 S.E.2d 76 (1987). 
Where neither party moving for a modi- 

fication of an award of alimony presented 
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evidence as to the circumstances of the parties 
on which the original award of alimony was 
based, and no finding was made as to such 
circumstances, it could not be determined if 

there was a change of circumstances, and de- 
fendant’s motion to reduce the amount of the 
award would be denied. Gill v. Gill, 29 N.C. 

App. 20, 222 S.E.2d 754 (1976). 
Refusal to Reduce Alimony Upheld. — 

Where although plaintiff ex-wife, at time of 
hearing, made $22,788.00 per year, she had a 
debt of $20,000.00, much of which was attrib- 
utable to defendant’s failure to make past alli- 
mony payments, the trial court did not err in 
failing to reduce defendant ex-husband’s ali- 
mony payments to her. Patton v. Patton, 88 
N.C. App. 715, 364 S.E.2d 700 (1988). 
Change of Circumstances Not Shown. — 

Findings of fact found by the trial court held 
supported by the evidence and clearly and more 
than amply supported the court’s conclusion 
that defendant had failed to show a substantial 
change of circumstances that would warrant a 
modification of consent judgment providing for 
alimony and child support. Outlaw v. Outlaw, 
89 N.C. App. 538, 366 S.E.2d 247 (1988). 
Dependent Spouse Status. — In determin- 

ing whether a change in circumstances had 
occurred for purposes of a motion to terminate 
alimony, a trial court was not allowed to recon- 
sider a spouse’s dependent spouse status, as 
that was adjudicated at initial alimony hear- 
ing; alimony could have been reduced to zero, 
but that did not result in loss of dependent 
spouse status. Honeycutt v. Honeycutt, 152 

N.C. App. 673, 568 S.E.2d 260, 2002 N.C. App. 
LEXIS 966 (2002). 

III. SEPARATION AGREEMENTS, 
CONSENT JUDGMENTS, ETC. 

Editor’s Note. — Many of the cases cited 
below were decided prior to rendition of the 
opinion in Walters v. Walters, 307 N.C. 381, 298 

S.E.2d 338 (1983), cited below. 
Legislative Intent. — The legislative in- 

tent, as expressed in this section, is that the 
public policy of North Carolina shall be in favor 
of modification of alimony provisions contained 
in consent judgments and the analogous area of 
incorporated separation agreements. Acosta v. 
Clark, 70 N.C. App. 111, 318 S.E.2d 551 (1984). 
Separation agreements that have not 

been incorporated into a court order can- 
not be modified by the court except with the 
consent of the parties. Voshell v. Voshell, 68 
N.C. App. 733, 315 S.E.2d 763 (1984). 
Two Types of Consent Judgments No 

Longer Distinguished. — ‘Two separate 
forms of consent judgments within domestic 
relations law, i.e., court approved contracts and 
court ordered consent judgments resulting 
from adoption of separation agreements, will no 
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longer be recognized. Walters v. Walters, 307 
N.C. 381, 298 S.E.2d 338 (1983). 

All Separation Agreements Approved by 
Court Are Modifiable. — Whenever the par- 
ties bring their separation agreements before 
the court for the court’s approval, it will no 
longer be treated as a contract between the 

parties. All separation agreements approved by 
the court as judgments of the court will be 
treated similarly, to-wit, as court ordered judg- 
ments. These court ordered separation agree- 
ments, as consent judgments, are modifiable, 

and enforceable by the contempt powers of the 
court, in the same manner as any other judg- 
ment in a domestic relations case. Walters v. 
Walters, 307 N.C. 381, 298 S.H.2d 338 (1983). 

But This Rule Applies Only to Judg- 
ments After January 11, 1983. — Walters v. 
Walters, 307 N.C. 381, 298 S.E.2d 338 (1983), 
which announced the new rule that every court 
approved separation agreement is to be consid- 
ered as part of a court ordered judgment and is 
thus modifiable and enforceable by the con- 
tempt powers of the court, applies only to 
judgments that were entered after January 11, 
1983. Doub v. Doub, 68 N.C. App. 718, 315 
S.E.2d 732 (1984), modified on other grounds, 
BIB RINGO 1169 932605 .Fe2de 259 (1985); Ceciliy. 
Geel, 74.N. Cr Apps 455)°328 Si. 2d?899 (1985): 
The parties can avoid the burdens of a 

court judgment by not submitting their 
agreement to the court. By not coming to 
court, the parties preserve their agreement as a 
contract, to be enforced and modified under 

traditional contract principles. Walters  v. 
Walters, 307 N.C. 381, 298 S.H.2d 338 (1983). 

Options of Parties. — Consenting parties 
may still elect any of the options available to 
them prior to this opinion. For example, the 
parties may keep the property settlement pro- 
vision aspects of their separation agreement 
out of court and in contract, while presenting 
their provision for alimony to the court for 
approval. The result of such action would be 
that the alimony provision is enforceable and 
modifiable as a court order while the property 
settlement provisions would be enforceable and 
modifiable under traditional contract methods. 
Walters v. Walters, 307 N.C. 381, 298 S.E.2d 

8381983): 
The power of the court to enforce its 

judgment is no less and no greater for a 
court-adopted consent judgment than for a 
judgment resulting from a jury verdict in a 
hotly contested adversary proceeding. Hender- 
son v. Henderson, 307 N.C. 401, 298 S.E.2d 345 

(1983): 
Once a separation agreement is incorporated 

into a court order, it loses its character as a 

contract and becomes a court order, which must 

then be enforced through the contempt powers 
of the court. Pitts v. Broyhill, 88 N.C. App. 651, 
364 S.E.2d 738 (1988). 
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Nature of Award Is Determinative. — 
Whether a decree or award made pursuant to 
an agreement or arrangement between the par- 

ties is subject to modification may depend upon 
whether it is in effect an award of alimony or 
support or an adjustment and settlement of 
property rights. White v. White, 37 N.C. App. 
A471, 246 S.E.2d 591 (1978), aff'd, 296 N.C. 661, 
252 S.E.2d 698 (1979). 
Agreement as to Alimony Is Binding. — 

Parties to a divorce may enter into a valid 
agreement settling the question of alimony, and 
unless the court then orders alimony to be paid, 
the terms of the agreement are binding and can 
only be modified by the consent of both parties. 
Crutchley v. Crutchley, 306 N.C. 518, 293 
S:H.2d 7938 982). 

Provisions of a valid arbitration award con- 
cerning alimony may by agreement be made 
binding on the parties and nonmodifiable by 
the courts, although provisions of the award 
concerning custody and child support continue 
to be within the court’s jurisdiction and are 
modifiable pursuant to G.S. 50-13.7. Crutchley 
v. Crutchley, 306 N.C. 518, 298 S.E.2d 793 

GlO382) 
And Consent Judgment Settling All 

Rights of Parties May Not Be Modified. — 
A judgment which purports to be a complete 
settlement of all property and marital rights 
between the parties and which does not award 
alimony within the accepted definition of that 
term is not subject to modification even though 
it adjudges that the wife recover a specific 
money judgment. This is a consent judgment in 
its technical sense. Britt v. Britt, 36 N.C. App. 
FOa.24 529: Eid) 381.C1978): 

If the support provision and the division of 
property constitute a reciprocal consideration 
so that the entire agreement would be de- 
stroyed by a modification of the support provi- 
sion, they are not separable and may not be 
changed without the consent of both parties. 
Britt v. Britt, 36 N.C. App. 705, 245 S8.H.2d 381 

(LOTS 
If a divorce decree or a consent judgment 

merely approves and sanctions the support 
payments which the parties have agreed in a 
separation agreement will be paid to a spouse, 
then the separation agreement is simply a 
contract approved by the court. It cannot be 
modified by order of the court. Cecil v. Cecil, 59 
N: Gs App? 2083:296 a5: He2dig8 2901982) cert. 
denied, 307 N.C. 468, 299 S.E.2d 220 (1983). 
But Consent Order for Alimony May Be 

Modified. — Under subsection (a) of this sec- 
tion, the spouse may obtain a modification of 
the order for permanent alimony upon a show- 
ing of changed circumstances, even though the 
order was by consent. Seaborn v. Seaborn, 32 
N.C. App. 556, 233 S.E.2d 67 (1977); Bowes v. 
Bowes, 43 N.C. App. 586, 259 S.E.2d 389 
(1979). 
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Where Court Adopts Parties’ Agreement 
as Its Own. — Where a court adopts the 
agreement of the parties as its own determina- 
tion of the rights of the parties and orders the 
husband to pay alimony, the consent judgment 
is a decree of the court and is modifiable and 
enforceable by contempt. Jones v. Jones, 42 
N.C. App. 467, 256 S.E.2d 474 (1979). 
A court-adopted consent judgment in a do- 

mestic setting has been variously characterized 
as a species of contract which has been super- 
seded by the court’s adoption of the agreement 
between the parties as its own determination of 
their respective rights and obligations. Once 
the court adopts the agreement of the parties 
and sets it forth as a judgment of the court with 
appropriate ordering language and the signa- 
ture of the court, the contractual character of 

the agreement is subsumed into the court- 
ordered judgment. At that point the court and 
the parties are no longer dealing with a mere 
contract between the parties. That is not to say 
that such a contract may not eventually result 
in a judgment of the court which would be 
enforceable by contempt. Henderson v. Hender- 
son, 307 N.C. 401, 298 S.E.2d 345 (1983). 

For a court to have power to modify a consent 
judgment, the first requirement of this section, 
as with case law, is that the judgment con- 
sented to be an order of a court. The second 
essential requirement is that the order be one 
to pay alimony. White v. White, 296 N.C. 661, 
252.5. K. 20,693) (1979): 
Where the court incorporates by reference a 

separation agreement into a consent judgment, 

making the agreement a part of the judgment 
and ordering compliance with its terms, the 
agreement merges into the consent judgment 
and is superseded by the court’s decree, any 
language to the contrary notwithstanding. 
Marks v. Marks, 316 N.C. 447, 342 S.E.2d 859 
(1986), decided under the law as it existed prior 
to Walters v. Walters, 307 N.C. 381, 298 S.E.2d 
338, reh’g denied, 307 N.C. 703, 301 8.E.2d 397 
(1983). 
Unless Reciprocity Would Thereby Be 

Destroyed. — If the court adopts the separa- 
tion agreement as its own determination of the 
rights and obligations of the parties and orders 
the support payments to be made, the separa- 
tion agreement becomes a decree of the court. 
The support payments may then be modified 
upon a showing of a change in circumstances, 
unless the support provision and the other 
provisions of the separation agreement consti- 
tute reciprocal consideration for each other so 
that the agreement would be destroyed by a 
modification of the support provision. Cecil v. 
Cecil, 59 N.C. App. 208, 296 S.E.2d 329 (1982), 
cert. denied, 307 N.C. 468, 299 S.E.2d 220 

(1983): 
Even though denominated as such, provi- 

sions in a consent order for periodic support 
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payments to a dependent spouse may not be 
alimony within the meaning of this section and 
thus modifiable if they and other provisions for 
a property division between the parties consti- 

tute reciprocal consideration for each other. 
Rowe v. Rowe, 305 N.C. 177, 287 S.E.2d 840 

(1982); Doub v. Doub, 68 N.C. App. 718, 315 
S.E.2d 732 (1984), modified on other grounds, 
313 N.C. 169, 326 S.E.2d 259 (1985). 

Even though denominated as such, support 
payment provisions may not be alimony, and 
thus modifiable, if those provisions and other 
provisions for a property division between the 
parties constitute a complete settlement of all 
property and marital rights between the par- 
ties. Furthermore, where those provisions con- 
stitute a reciprocal consideration, so that the 
entire agreement would be destroyed by a mod- 
ification of the support provision, they are not 
separable and may not be changed without the 
consent of both parties. Walters v. Walters, 54 
N.C. App. 545, 284 S.E.2d 151 (1981), rev'd on 
other grounds, 307 N.C. 381, 298 S.E.2d 338 
(1983); Barr v. Barr, 55 N.C. App. 217, 284 
S.E.2d 762 (1981). 
Where provisions for alimony payments were 

included in one subsection of an eleven-part 
section of a separation agreement, in which 
section the parties detailed a “division and 
settlement of marital rights and remaining 
properties,” the provisions for alimony pay- 
ments to plaintiff wife and the other property 
distributions as provided by the separation 
agreement were clearly reciprocal and there- 
fore not separable or modifiable. Doub v. Doub, 
68 N.C. App. 718, 315 S.E.2d 732 (1984), mod- 
ified on other grounds, 313 N.C. 169, 326 S.E.2d 

259 (1985). 
Support Provisions Merged into Con- 

sent Order so as to Preclude Modification. 
— Evidence held to support court’s findings and 
conclusion that the support provisions in a 
separation agreement merged into a consent 

order and made a decree of the court were not 
separable but were reciprocal with the property 
settlement provisions, so as to preclude modifi- 
cation. Cecil v. Cecil, 74 N.C. App. 455, 328 
S.E.2d 899 (1985), decided under the law ob- 
taining prior to the decision in Walters v. 
Walters, 307 N.C. 381, 298 S.E.2d 338 (1983). 

Separable Provisions in Consent Judg- 
ment. — An agreement for the division of 
property rights and an order for the payment of 
alimony may be included as separable provi- 
sions in a consent judgment. In such event the 
division of property would be beyond the power 
of the court to change, but the order for future 
installments of alimony would be subject to 
modification in a proper case. However, if the 
support provision and the division of property 
constitute a reciprocal consideration so that the 
entire agreement would be destroyed by a mod- 
ification of the support provision, they are not 
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separable and may not be changed without the 

consent of both parties. Jones v. Jones, 42 N.C. 
App. 467, 256 S.E.2d 474 (1979). 
An agreement for the division of property 

rights and an order for the payment of alimony 
may be included as separable provisions in a 
consent judgment. In such event the division of 
property would be beyond the power of the 
court to change, but the order for future install- 
ments of alimony would be subject to modifica- 
tion in a proper case. Britt v. Britt, 36 N.C. App. 
705, 245 S.E.2d 381 (1978). 

In North Carolina (1) an agreement for divi- 
sion of property rights, and (2) an order for the 
payment of alimony, within the accepted defi- 
nition of that term, may be included as separa- 
ble provisions in a consent judgment. In such a 
case, the alimony provision is subject to modi- 
fication where it has been ordered by the dis- 
trict court. However, if the support provision 
and the division of property constitute a recip- 
rocal consideration so that the entire agree- 
ment would be destroyed by a modification of 
the support provision, they are not separable 
and may not be changed without the consent of 
both parties. White v. White, 37 N.C. App. 471, 
246 S.E.2d 591 (1978), aff’d, 296 N.C. 661, 252 
>. H.2d.698 (1979). 
Where plaintiff failed to present any evidence 

to the district court which would tend to rebut 
the presumption of separability of provisions, 
the deed of separation incorporated into a 1974 
consent judgment between the parties would 
not be deemed an integrated property settle- 
ment which could not be modified by the trial 
court. Marks v. Marks, 316 N.C. 447, 342 

S.E.2d 859 (1986), decided under the law as it 

existed prior to Walters v. Walters, 307 N.C. 

381, 298 S.E.2d 338, rehearing denied, 307 

NiCe703) 30 InSiE2d.39 71 1983). 
How Separability Determined. — While 

an agreement for the division of property rights 
and an order for the payment of alimony may 
be included as separate provisions in a consent 
judgment, the fact that both provisions are 
included in the judgment is, standing alone, 
inconclusive of the issue of separability. White 
yv. White, 296 N.C. 661, 252 S.E.2d 698 (1979). 

Recitals in a consent judgment and the judg- 
ment of divorce to the effect that all matters in 
controversy arising from the pleadings had 
been agreed upon were not determinable upon 
the question as to whether the support provi- 
sion of the consent decree was separable, and 
therefore modifiable, or instead constituted 

consideration for a property settlement. White 
v. White, 37 N.C. App. 471, 246 S.E.2d 591 
(1978), aff'd, 296 N.C. 661, 252 S.H.2d 698 

(CHAS). 
In determining whether a provision in a 

consent judgment is for alimony alone and thus 
severable from the remaining provisions and 
terminable upon the wife’s remarriage, or 
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whether the provision for alimony and the 
provisions for division of property constitute 
reciprocal consideration so that they are not 
separable and may not be changed without the 
consent of both parties, a consent judgment 
must be construed in the same manner as a 
contract to ascertain the intent of the parties. 
Allison v. Allison, 51 N.C. App. 622, 277 S.E.2d 
551, appeal dismissed and cert. denied, 303 
N.C. 543, 281 S.E.2d 660 (1981). 
Where a consent judgment is ambiguous, the 

intentions of the parties must be determined 
from evidence of the facts and circumstances 
surrounding its entry, just as the intentions of 
the parties to an ambiguous written contract 
must be determined from the surrounding cir- 
cumstances. Barr v. Barr, 55 N.C. App. 217, 284 

5 Be2d: 76251981). 
Where the intention of the parties regarding 

the reciprocity of agreements in a consent order 
is not evident from a reading thereof, evidence 
of the negotiations and contemporaneous prop- 
erty settlement agreements of the parties is 
admissible to clarify the uncertainty created 
when the nonmodification provision of the or- 
der appears to be void as a matter of law under 
this section. Rowe v. Rowe, 305 N.C. 177, 287 

S.E.2d 840 (1982). 
Burden of Proof on Separability. — In 

cases in which the question of whether provi- 
sions in a consent judgment or separation 
agreement are separable is not adequately ad- 
dressed in the document itself, there is a pre- 
sumption that provisions in a separation agree- 
ment or consent judgment made a part of the 
court’s order are separable and that provisions 
for support payments therein are subject to 
modification upon an appropriate showing of 
changed circumstances. The effect of this pre- 
sumption is to place the burden of proof on the 
issue of separability on the party opposing 
modification. The policies underlying the pre- 
sumption require that this burden be dis- 
charged only by a preponderance of the evi- 
dence. White v. White, 296 N.C. 661, 252 S.E.2d 

CIS; OT O): 
For purposes of determining whether a con- 

sent judgment may be modified under this 
section, there is a presumption that the provi- 
sions for property division and support pay- 
ments are separable. The burden of proof rests 
on the party opposing modification to show that 
the provisions are not separable. Rowe v. Rowe, 
305 N.C, 177, 287°S.H.24: 340 (1982). 
Consent Order Purporting to Waive Ap- 

plicability of Section. — In accord with this 
section, a consent order containing a proviso 
purporting to waive the applicability of this 
section may be modified unless defendant can 
show that it was an integral part of the prop- 
erty settlement. Rowe v. Rowe, 305 N.C. 177, 

287 S.E.2d 840 (1982). 
By enacting this section, the legislature has 
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clearly expressed that it is the public policy of 
this state that consent orders to pay alimony 

are modifiable. In the usual case a proviso in an 
order purporting to waive applicability of this 
section would be contrary to this policy and, 
therefore, without force and effect. Rowe v. 

Rowe, 305 N.C. 177, 287 S.E.2d 840 (1982). 
In a consent judgment, the word “ali- 

mony” and the provision that plaintiff’s sup- 
port payments to defendant would continue 
“until the defendant remarries or dies,” is ev1- 
dence, albeit inconclusive, of the parties’ inten- 
tion to treat the support provisions as alimony. 
Barr v. Barr, 55 N.C. App. 217, 284 $.E.2d 762 

(1981): 
Language in a consent judgment finding 

plaintiff a “dependent” spouse and defen- 
dant a “supporting” spouse are indicative of 
the payment and receipt of alimony and the 
absence of this language supports an interpre- 
tation that the payment provisions are not 
alimony. Walters v. Walters, 54 N.C. App. 545, 
284 S.E.2d 151 (1981), rev'd on other grounds, 
307 N.C. 381; 298 S.H.2d 338 (1983)) Barmy, 
Barr, 55 N.C. App. 217, 284 S.E.2d 762 (1981). 
Language in the preamble to a consent 

judgment that “the parties had settled 
their differences” is subject to the interpre- 
tation that the agreement was considered a 
complete settlement by the parties. Barr v. 
Barr, 55 N.C. App. 217, 284 S.E.2d 762 (1981). 
Lump Sum Payment Pursuant to Nego- 

tiated Settlement. — The trial court did not 
have authority to reduce an executed lump sum 
payment and order a refund of a portion 
thereof, where the lump sum payment repre- 
sented not only child support, but also consti- 
tuted a negotiated settlement of all matters of 
dispute between the parties, including the ef- 
fect of foreseeable changes in those matters, 
and there were no compelling equitable circum- 
stances justifying a refund. Reavis v. Reavis, 82 
N.C. App. 77, 345 S.E.2d 460 (1986). 

Periodic Support Payments as Consid- 
eration for Property Division. — Even 
though denominated as such, periodic support 
payments to a dependent spouse may not be 
alimony within the meaning of this section and 
thus modifiable if they and other provisions for 
a property division between the parties consti- 
tute reciprocal consideration for each other. 
White v. White, 296 N.C. 661, 252 S.E.2d 698 
(1979); Jones v. Jones, 42 N.C. App. 467, 256 

S.E.2d 474 (1979). 
Right to Present Evidence on Issue of 

Separability. — On wife’s motion for increase 
in alimony payments, where consent order en- 
tered into between husband and wife contained 
support provisions and property settlement 
provisions, an evidentiary hearing was re- 
quired to determine the intent of the parties 
regarding whether the provisions of the agree- 
ment were separable or integrated, and it was 
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error for the trial court to refuse to allow 
husband to present evidence on this issue. 
Lemons v. Lemons, 103 N.C. App. 492, 406 

S.E.2d 8 (1991), decided under law in effect in 

1978 at time of consent decree. 
Vacation of Consent Judgments Without 

Making Specific Findings Held Error. — 
While a consent order for alimony or alimony 
pendente lite may be modified or vacated at any 
time upon motion and a showing of changed 
circumstances, where defendant husband of- 

fered some evidence of changed circumstances 
but the trial court failed to comply with the 
statutory mandate as to the making of specific 
findings, and erroneously ruled that consent 
judgments were invalid for failure of the court 
to make a finding of dependency, the cause 
would be remanded for a de novo hearing. Cox 
vy. Cox, 36 N.C. App. 573, 245 S.B.2d 94 (1978). 

The eminence, experience and charac- 
ter of counsel who represented the plaintiff in 
procuring a property settlement would bear 
directly on her subsequent attempt to set it 
aside as fraudulent. Van Every v. Van Every, 
265 N.C. 506, 144 S.E.2d 603 (1965). 
Surrender of Right to Enforce Agree- 

ment as Consideration for New Agree- 
ment. — Contractual surrender of plaintiff’s 
right to bring an action to enforce portion of 
separation agreement which was incorporated 
in divorce decree was sufficient legal detriment 
to constitute consideration under a new agree- 
ment. Pitts v. Broyhill, 88 N.C. App. 651, 364 
S.E.2d 738 (1988). 
Husband’s motion under G.S. 1A-1, N.C. 

R. Civ. P. 60(b)(6) was improper where he 
sought to vacate the alimony provision of 
his separation agreement with his wife, 
which had been incorporated into the parties’ 
divorce decree; the motion should have been 

filed under G.S. 50-16.9. Oakley v. Oakley, 165 
N.C. App. 859, 599 S.E.2d 925, 2004 N.C. App. 
LEXIS 1511 (2004). 
Motion to Modify Due to Cohabitation 

Properly Denied. — Husband’s motion seek- 
ing to vacate the alimony provision in his 
separation agreement with his wife, which had 
been incorporated into the parties’ divorce de- 
cree, was properly denied as the wife was not 
cohabitating; she and her boyfriend had sexual 
relations and went on trips and dates, but there 
was no evidence that they had assumed the 
marital rights, duties, and obligations that 
were usually manifested by married people. 
Oakley v. Oakley, 165 N.C. App. 859, 599 S.E.2d 
925, 2004 N.C. App. LEXIS 1511 (2004). 

IV. REMARRIAGE OF DEPENDENT 
SPOUSE. 

Construction With Other Sections. — 
Cases applying G.S. 52-10.1 and G.S. 52-10.2 
are instructive in determining what constitutes 
marital rights, duties, and obligations under 
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G.S. 50-16.9. Oakley v. Oakley, 165 N.C. App. 
859, 599 S.E.2d 925, 2004 N.C. App. LEXIS 
1511 (2004). 
Vested Periodic Payments. — Where trial 

court delineated alimony payable by husband 
to wife as a “lump sum” or as a “fixed amount,” 
and the payment methodology was not in a 
single payment but instead was in periodic 

payments, wife’s remarriage terminated the 
monthly alimony obligations not yet due and 
payable, as they had not vested prior to remar- 
riage. Potts v. Tutterow, 340 N.C. 97, 455 S.E.2d 

156, rehearing denied, 340 N.C. 364, 458 

Si Zdaiso W995): 
Obligation Ceases upon Remarriage of 

Dependent Spouse. — Defendant’s obligation 
to make payments pursuant to a consent judg- 
ment with plaintiff which designated such pay- 
ments as alimony ceased as a matter of law 

pursuant to this section when the plaintiff 
remarried. Martin v. Martin, 26 N.C. App. 506, 
26° 8.H.2d 456 (1975). 
Whether the alimony award is in the form of 

a “lump sum” or “periodic payments” is irrele- 
vant since subsection (b) clearly provides that 
the supporting spouse’s obligation to pay any 
alimony is terminated by the dependant 
spouse’s remarriage and does not distinguish 
between the method of payment. Potts v. 
Tutterow, 114 N.C. App. 360, 442 S.E.2d 90 
(1994), aff'd, 340 N.C. 97, 455 S.E.2d 156, reh’g 
denied, 340 N.C. 364, 458 S.E.2d 189 (1995). 

Obligation Held to Terminate. — Where 
in consent judgment incorporating parties’ deed 
of separation and property settlement, $400.00 
per month payment was twice denominated 
“alimony,” while there was no reference what- 
soever to the distribution of stock, vehicles, and 

other property, the $400.00 payment was ali- 
mony, and defendant’s obligation to make such 
payments terminated upon plaintiff’s remar- 
riage in accordance with the mandate of sub- 
section (b) of this section. Garner v. Garner, 88 

N.C. App. 472, 363 8.B.2d 670 (19388). 
Terminating Alimony on the Basis of 

Cohabitation. — This section affirmatively 
states that cohabitation automatically termi- 
nates any alimony obligation, but the support- 
ing spouse must first file a motion with the trial 
court, notify the dependant spouse, and obtain 
a court order authorizing termination of pay- 
ments as of a date certain. Williamson v. Will- 
iamson, 142 N.C. App. 702, 543 S.E.2d 897, 
2001 N.C. App. LEXIS 181 (2001). 

V. MODIFICATION OF FOREIGN 
JUDGMENTS AND MODIFICATION BY 

FOREIGN COURTS. 

North Carolina law applies prospec- 
tively from the date of registration under 
the former Uniform Reciprocal Enforcement of 
Support Act, G.S. 52A-1 et seq. Allsup v. Allsup, 
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88 N.C. App. 533, 363 S.E.2d 883, aff'd, 323 
N.C. 603, 374 S.E.2d 237 (1988), aff'd, 323 N.C. 
603, 374 S.E.2d 237 (1988). . 
But Not Retroactively. — Registration is a 

ministerial duty of the clerk, not exercising any 
power over the obligor’s person or property. 
Such registration cannot lawfully transform 
foreign alimony orders that are modifiable as to 
past-due installments in the jurisdiction of ren- 
dition into North Carolina orders subject to 
North Carolina law retrospectively. Allsup v. 
Allsup, 88 N.C. App. 533, 363 S.E.2d 883, aff'd, 
823 N'C0603), 874s H.2di 237 (19388): 
Alimony orders registered pursuant to 

former G.S. 52A-26, et seq., retain, for their 

lifespan prior to registration, their foreign iden- 
tity, and the laws of the foreign jurisdiction 
apply in any subsequent enforcement proceed- 
ing. This means that at any enforcement pro- 
ceeding under former G.S. 52A-30 the obligor 
may apply, just as at a civil action instituted 
under subsection (c) of this section, for a new 

order modifying or superseding the foreign or- 
der “to the extent that it could have been so 
modified in the jurisdiction where granted.” 
Allsup v. Allsup, 88 N.C. App. 533, 363 S.E.2d 
883, aff'd, 323 N.C. 603, 374 S.E.2d 237 (1988). 
An obligee may not strip an obligor of 

rights and defenses otherwise available by 
the simple expedient of litigating under Chap- 
ter 52A, the Uniform Reciprocal Enforcement 
of Support Act, rather than under subsection (c) 
of this section. Allsup v. Allsup, 88 N.C. App. 
533, 363 S.E.2d 883, aff'd, 323 N.C. 603, 374 
Sid 237 1985): 

Refusal to Hear Evidence for Modifica- 
tion Held Error. — In an action to recover 
past due alimony payments under a foreign 
judgment, the trial judge erred in refusing to 
hear evidence offered by the defendant of 
changed circumstances as it related to possible 
modification of future payments. Thompson v. 
Thompson, 34 N.C. App. 51, 237 S.E.2d 282 

C197 7) 
Modification of a Texas judgment to pro- 

vide for payment of one-half of retirement 
pay to plaintiff was not necessary, since retire- 
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ment pay and the division thereof is not ali- 
mony in Texas but under certain circumstances 
is community property. Brown v. Brown, 21 
N.C. App. 435, 204 S.E.2d 534 (1974). 
A money judgment for arrears of ali- 

mony, not by its terms conditional and on 
which execution was directed to issue, was not 
subject to modification or recall, and hence was 
entitled to full faith and credit. Barber v. Bar- 
ber, 829 U.S, 77, 65 6.Ct. 137, 89) Deki se7 

(1944). 
Seeking Relief as to Future Payments 

under Foreign Alimony Decree. — There is 
no impediment to a defendant’s seeking relief 
as to future alimony payments in an action by a 
plaintiff for recovery of payments accrued un- 
der a foreign alimony decree. However, it is 
advisable that he should do so by counterclaim 
specifically alleging a change of circumstances 
and specifically seeking relief only as to future 
payments. Thompson v. Thompson, 34 N.C. 
Appy Dis 2373. Bd 2821 9. 
Power of Alabama Court to Modify 

North Carolina Alimony Decree. — An Ala- 
bama court which had in personam jurisdiction 
over the parties could modify a North Carolina 
alimony decree, where the Alabama court in 
effect found that circumstances had changed 
since the entry of the North Carolina decree. 
Vincent v. Vincent, 38 N.C. App. 580, 248 
5 Fp2d 410 G1978): 
An Alabama court with in personam jurisdic- 

tion over the parties could not modify retroac- 
tively a North Carolina alimony judgment 
where there was no showing of any sudden 
emergency requiring such a reduction. Vincent 
y. Vincent, 38 N.C. App. 580, 248 S.E.2d 410 

(1978). 
Where an Alabama court which had in per- 

sonam jurisdiction over the parties modified a 
North Carolina alimony decree, the dependent 
spouse’s right to alimony was terminated as of 
the entry of the Alabama decree. There was no 
need to prolong the litigation by requiring the 
supporting spouse to commence a third pro- 
ceeding in North Carolina to set aside the prior 
North Carolina judgment. Vincent v. Vincent, 
38 N.C. App. 580, 248 S.E.2d 410 (1978). 

§ 50-16.10. Alimony without action. 

Alimony without action may be allowed by confession of judgment under 

GS. VAT) Rule 68.1, (1967 «ce. 1152, 5. 2519385 ren689 sal 9) 

CASE NOTES 

Sections 50-16.1 through 50-16.10 Con- 
strued in Pari Materia. — The statutes cod- 
ified as G.S. 50-16.1 through 50-16.10 all deal 
with the same subject matter, alimony, and are 
to be construed in pari materia. Rowe v. Rowe, 

305 N.C. 177, 287 S.E.2d 840 (1982). 
Section 50-16.9 does not list factors to help in 

the modification decision, but the alimony stat- 
utes, G.S. 50-16.1 through 50-16.10, have been 
read in pari materia because they deal with the 
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same subject matter. Broughton v. Broughton, 
58 N.C. App. 778, 294 S.E.2d 772, cert. denied, 
SUWeN.G. 269;,299'S:/E.2d 214 (1982), 
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Cited in Richardson v. Richardson, 4 N.C. 

App. 99, 165 S.E.2d 678 (1969). 

§ 50-16.11: Repealed by Session Laws 1995, c. 319, s. 1. 

Editor’s Note. — Session Laws 1995, c. 319, 
which repealed this section, in section 12 pro- 
vides that this act applies to civil actions filed 
on or after that date, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
effect on October 1, 1995. 

This section, prior to the repeal by Session 
Laws 1995, c. 319, read as follows: 
“Judgment that a supporting spouse is 

not liable for alimony. 
“Tf a final judgment is entered in any action 

denying alimony because none of the grounds 
specified in G.S. 50-16.2 exists, upon motion by 
the supporting spouse, the court shall enter a 
judgment against the spouse to whom the pay- 
ments were made for the amount of all alimony 
paid by the supporting spouse to that spouse 
pending a final disposition of the case. In addi- 
tion, upon motion by the supporting spouse, if a 
final judgment is entered in any action denying 

alimony because none of the grounds specified 
in G.S. 50-16.2 exists, the court may enter a 

judgment against the spouse to whom the pay- 
ments were made for the amount of alimony 
pendente lite paid by the supporting spouse to 
that spouse pending a final disposition of the 
case. When there has been judgment entered 
granting permanent alimony, after a prior de- 

nial of alimony pendente lite upon the same 

allegations, the court may enter judgment 
against the supporting spouse and in favor of 

the dependent spouse in an amount equal to 

the monthly permanent alimony awarded mul- 
tiplied by the number of months between entry 
of the prior order denying alimony pendente 
lite and entering of the final judgment. 

“A judgment awarded against a dependent 
spouse under this section may not be satisfied 

by setting off any award of child support to the 
dependent spouse.” 

CASE NOTES 

Plain Meaning. — The plain and definite 
meaning of this section is that when a jury or 
trial judge finds that none of the grounds on 
which a spouse alleges entitlement to perma- 
nent alimony pursuant to G.S. 50-15.2 exists, 

the trial court, in its discretion, may order 
recoupment of any alimony pendente lte paid 

by the supporting spouse. Wyatt v. Hollifield, 
114 N.C. App. 352, 442 S.E.2d 149 (1994). 

§ 50-17. Alimony in real estate, writ of possession issued. 

In all cases in which the court grants alimony by the assignment of real 
estate, the court has power to issue a writ of possession when necessary in the 
judgment of the court to do so. (1868-9, c. 123, s. 1; Code, s. 1293; Rev., s. 1568; 
C.S., s. 1668.) 

CASE NOTES 

The court has the power to grant the 
possession of real estate as a part of alimony. 
Upchurch v. Upchurch, 34 N.C. App. 658, 239 
S.B2d 701 (1977), cert. denied) 294 N:C. 3638, 

242 S.E.2d 634 (1978). 
But Ordering Payment of Alimony by 

Possession of Real Property Is Not Re- 
quired. — While a trial court has the authority 
to order payment of alimony by possession of 
real property under G.S. 50-16.7(a), as well as 
the power to issue a writ of possession when 
necessary under this section, the pertinent 
statutory provisions do not require it to do so. 
@ark yveClark, 301 N.Cx1123, 271°S.H.2d°58 

(1980). 

Statutes Do Not Require Transfer of Ti- 
tle or Possession. — While the court has 
authority to order a transfer of title or posses- 
sion of real property under G.S. 50-16.7(a) and 
this section, these sections do not require it to 
do so. Clark v. Clark, 44 N.C. App. 649, 262 
S.E.2d 659, rev’d on other grounds, 301 N.C. 

123, 2719.E.2d 58 (1980). 
Award of Homeplace as Part of Support. 

— The award of the homeplace does not consti- 
tute a writ of possession within the meaning of 
this section, and the trial judge may award 
exclusive possession of the homeplace, even 
though it is owned by the entirety, as a part of 
the support under G.S. 50-13.4. Arnold vy. Ar- 
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nold, 30 N.C. App. 688, 228 S.E.2d 48 (1976). 

Reversion of Title. — Where alimony is 

allotted to the wife (dependent spouse) in spe- 

cific property of the husband (supporting 

spouse), the title to such property remains in 
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him, and will revert at the death of the wife or 

upon a reconciliation. Taylor v. Taylor, 93 N.C. 

418 (1885). 
Cited in Whedon v. Whedon, 58 N.C. App. 

524,994 oa e2d 29 (1952); 

§ 50-18. Residence of military personnel; payment of de- 

fendant’s travel expenses by plaintiff. 

In any action instituted and prosecuted under this Chapter, allegation and 

proof that the plaintiff or the defendant has resided or been stationed at a 

United States army, navy, marine corps, coast guard or air force installation or 

reservation or any other location purs 

for a period of six months next prece 
uant to military duty within this State 

ding the institution of the action shall 

constitute compliance with the residence requirements set forth in this 

Chapter; provided that personal service is had upon the defendant or service is 

accepted by the defendant, within or without the State as by law provided. 

Upon request of the defendant or attorney for the defendant, the court may 

order the plaintiff to pay necessary travel expenses from defendant’s home to 

the site of the court in order that the defendant may appear in person to defend 

said action. (1959, c. 1058.) 

Legal Periodicals. — For note concerning 

residence requirement for servicemen, see 40 

N.C.L. Rev. 343 (1962). 

For comment, “Conflicts of Law in Divorce 

Litigation: A Looking-Glass World?,” see 10 

Campbell L. Rev. 145 (1987). 

CASE NOTES 

This section is an expression of policy by 

the General Assembly that a serviceman 

stationed on a military reservation in the State 

is capable of establishing his domicile in North 

Carolina. The statute removes the barriers 

which might prevent a serviceman so situated 

from establishing a legal residence in this State 

where he actually has the present intention of 

changing his domicile to this State. Martin v. 

Martin, 253 N.C. 704, 118 S.E.2d 29 (1961). 

§ 50-19. Maintenance of certain actions as independent 

actions permissible. 

(a) Notwithstanding the provisions of G.S. 1A-1, Rule 13(a), any action for 

divorce under the provisions of G.S. 50-5.1 or G.S. 50-6 that 1s filed as an 

independent, separate action may be prosecuted during the pendency of an 

action for: 
(1) Alimony; 
(2) Postseparation support; 
(3) Custody and support of minor children; 

(4) Custody and support of a person incapable of self-support upon 

reaching majority; or 
(5) Divorce pursuant to G.S. 50-5.1 or G.S. 50-6. 

(b) Notwithstanding the provisions of G.S. 1A-1, Rule 13(a), any action 

described in subdivision (a)(1) through (a)(5) of this section that is filed as an 

independent, separate action may be prosecuted during the pendency of an 

action for divorce under G.S. 50-5.1 or G.S. 50-6. 

(c) Repealed by Session Laws 1991, c. 569, s. 1. (1979, c. (AVE ERY Ral is lelow 16s 

G89.6,.20; 199I.e po us. Ul IIb ee 43 19 esa LO) 

Editor’s Note. — Session Laws 1995, c. 319, 

which amended this section, in s. 12 provides 
that this act applies to civil actions filed on or 

after October 1, 1995, and shall not apply to 
pending litigation, or to future motions in the 
cause seeking to modify orders or judgments in 
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effect on October 1, 1995. 

This section, prior to the amendment by 
Session Laws 1995, c. 319, read as follows: 

“Maintenance of certain actions as inde- 
pendent actions permissible. 

“(a) Notwithstanding the provisions of G.S. 
1A-1, Rule 13(a), any action for divorce under 

the provisions of G.S. 50-5.1 or G.S. 50-6 that is 
filed as an independent, separate action may be 
prosecuted during the pendency of an action 

for: 

(1) Alimony; 

(2) Alimony pendente lite; 

(3) Custody and support of minor children; 

(4) Custody and support of a person inca- 
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pable of self-support upon reaching 
majority; or 

(5) Divorce pursuant to G.S. 50-5.1 or G.S. 
50-6. 

“(b) Notwithstanding the provisions of G.S. 
1A-1, Rule 13(a), any action described in sub- 
division (a)(1) through (a)(5) of this section that 
is filed as an independent, separate action may 
be prosecuted during the pendency of an action 
for divorce under G.S. 50-5.1 or G.S. 50-6. 

“(c) Repealed by Session Laws 1991, c. 569, 
s. 1, effective October 1, 1991.” 
Legal Periodicals. — For survey of 1979 

family law, see 58 N.C.L. Rev. 1471 (1980). 
For survey of 1982 law on civil procedure, see 

61 N.C.L. Rev. 991 (1983). 

CASE NOTES 

Effect on Legal Consequences of Prior 
Supreme Court Decision. — The enactment 
of this section, providing that an action for 
divorce could be maintained during the pen- 
dency of an action for alimony notwithstanding 
the provisions of G.S. 1A-1, Rule 13(a), did not 
apply to affect the legal consequences of a prior 

Supreme Court decision determining the law of 
the case. Gardner v. Gardner, 48 N.C. App. 38, 
269 S.E.2d 630 (1980). 
Applied in Arney v. Arney, 71 N.C. App. 218, 

321 S.E.2d 472 (1984). 
Cited in Banner v. Banner, 86 N.C. App. 397, 

358 S.E.2d 110 (1987). 

§ 50-20. Distribution by court of marital and divisible 
property. 

(a) Upon application of a party, the court shall determine what is the 
marital property and divisible property and shall provide for an equitable 
distribution of the marital property and divisible property between the parties 
in accordance with the provisions of this section. 

(b) For purposes of this section: 
(1) “Marital property” means all real and personal property acquired by 

either spouse or both spouses during the course of the marriage and 
before the date of the separation of the parties, and presently owned, 
except property determined to be separate property or divisible 
property in accordance with subdivision (2) or (4) of this subsection. 
Marital property includes all vested and nonvested pension, retire- 
ment, and other deferred compensation rights, and vested and 
nonvested military pensions eligible under the federal Uniformed 
Services Former Spouses’ Protection Act. It is presumed that all 
property acquired after the date of marriage and before the date of 
separation is marital property except property which is separate 

property under subdivision (2) of this subsection. This presumption 
may be rebutted by the greater weight of the evidence. 

(2) “Separate property” means all real and personal property acquired by 

a spouse before marriage or acquired by a spouse by bequest, devise, 

descent, or gift during the course of the marriage. However, property 

acquired by gift from the other spouse during the course of the 

marriage shall be considered separate property only if such an 

intention is stated in the conveyance. Property acquired in exchange 

for separate property shall remain separate property regardless of 

whether the title is in the name of the husband or wife or both and 

shall not be considered to be marital property unless a contrary 

intention is expressly stated in the conveyance. The increase in value 

209 



§50-20 CH. 50. DIVORCE AND ALIMONY §50-20 

of separate property and the income derived from separate property 

shall be considered separate property. All professional licenses and 

business licenses which would terminate on transfer shall be consid- 

ered separate property. 
(3) “Distributive award” means payments that are payable either in a 

lump sum or over a period of time in fixed amounts, but shall not 

include alimony payments or other similar payments for support and 

maintenance which are treated as ordinary income to the recipient 

under the Internal Revenue Code. 
(4) “Divisible property” means all real and personal property as set forth 

below: 
a. All appreciation and diminution in value of marital property and 

divisible property of the parties occurring after the date of 

separation and prior to the date of distribution, except that 

appreciation or diminution in value which is the result of 

postseparation actions or activities of a spouse shall not be 

treated as divisible property. 
b. All property, property rights, or any portion thereof received after 

the date of separation but before the date of distribution that was 

acquired as a result of the efforts of either spouse during the 

marriage and before the date of separation, including, but not 

limited to, commissions, bonuses, and contractual rights. 

c. Passive income from marital property received after the date of 

separation, including, but not limited to, interest and dividends. 

d. Increases and decreases in marital debt and financing charges and 

interest related to marital debt. 
(c) There shall be an equal division by using net value of marital property 

and net value of divisible property unless the court determines that an equal 

division is not equitable. If the court determines that an equal division 1s not 

equitable, the court shall divide the marital property and divisible property 

equitably. The court shall consider all of the following factors under this 

subsection: 
lp 

(2) 
(3) 

(4) 

(5) 

(6) 

The income, property, and liabilities of each party at the time the 
division of property is to become effective. 
Any obligation for support arising out of a prior marriage. 
The duration of the marriage and the age and physical and mental 

health of both parties. 
The need of a parent with custody of a child or children of the marriage 

racy or own the marital residence and to use or own its household 

ettects. 
The expectation of pension, retirement, or other deferred compensa- 
tion rights that are not marital property. 
Any equitable claim to, interest in, or direct or indirect contribution 
made to the acquisition of such marital property by the party not 
having title, including joint efforts or expenditures and contributions 
and services, or lack thereof, as a spouse, parent, wage earner or 
homemaker. 
Any direct or indirect contribution made by one spouse to help educate 
or develop the career potential of the other spouse. 
Any direct contribution to an increase in value of separate property 
which occurs during the course of the marriage. 
The liquid or nonliquid character of all marital property and divisible 
property. 

(10) The difficulty of evaluating any component asset or any interest in a 
business, corporation or profession, and the economic desirability of 
retaining such asset or interest, intact and free from any claim or 
interference by the other party. 
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(11) The tax consequences to each party, including those federal and State 
tax consequences that would have been incurred if the marital and 
divisible property had been sold or liquidated on the date of valuation. 
The trial court may, however, in its discretion, consider whether or 
when such tax consequences are reasonably likely to occur in deter- 
mining the equitable value deemed appropriate for this factor. 

(lla) Acts of either party to maintain, preserve, develop, or expand; or to 
waste, neglect, devalue or convert the marital property or divisible 
property, or both, during the period after separation of the parties and 
before the time of distribution. 

(11b) In the event of the death of either party prior to the entry of any 
order for the distribution of property made pursuant to this subsec- 
tion: 
a. Property passing to the surviving spouse by will or through 

intestacy due to the death of a spouse. 
b. Property held as tenants by the entirety or as joint tenants with 

rights of survivorship passing to the surviving spouse due to the 
death of a spouse. 

c. Property passing to the surviving spouse from life insurance, 
individual retirement accounts, pension or profit-sharing plans, 
any private or governmental retirement plan or annuity of which 
the decedent controlled the designation of beneficiary (excluding 
any benefits under the federal social security system), or any 
other retirement accounts or contracts, due to the death of a 
spouse. 

d. The surviving spouse’s right to claim an “elective share” pursuant 
to G.S. 30-3.1 through G.S. 30-33, unless otherwise waived. 

(12) Any other factor which the court finds to be just and proper. 
(cl) Notwithstanding any other provision of law, a second or subsequent 

spouse acquires no interest in the marital property and divisible property of 
his or her spouse from a former marriage until a final determination of 
equitable distribution is made in the marital property and divisible property of 
the spouse’s former marriage. 

(d) Before, during or after marriage the parties may by written agreement, 
duly executed and acknowledged in accordance with the provisions of G.S. 
52-10 and 52-10.1, or by a written agreement valid in the jurisdiction where 
executed, provide for distribution of the marital property or divisible property, 
or both, in a manner deemed by the parties to be equitable and the agreement 
shall be binding on the parties. 

(e) Subject to the presumption of subsection (c) of this section that an equal 
division is equitable, it shall be presumed in every action that an in-kind 
distribution of marital or divisible property is equitable. This presumption 

may be rebutted by the greater weight of the evidence, or by evidence that the 

property is a closely held business entity or is otherwise not susceptible of 

division in-kind. In any action in which the presumption is rebutted, the court 
in lieu of in-kind distribution shall provide for a distributive award in order to 

achieve equity between the parties. The court may provide for a distributive 

award to facilitate, effectuate or supplement a distribution of marital or 

divisible property. The court may provide that any distributive award payable 
over a period of time be secured by a lien on specific property. 

(f) The court shall provide for an equitable distribution without regard to 

alimony for either party or support of the children of both parties. After the 

determination of an equitable distribution, the court, upon request of either 

party, shall consider whether an order for alimony or child support should be 

modified or vacated pursuant to G.S. 50-16.9 or 50-13.7. 
(g) If the court orders the transfer of real or personal property or an interest 

therein, the court may also enter an order which shall transfer title, as 
provided in G.S. 1A-1, Rule 70 and G.S. 1-228. 
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(h) If either party claims that any real property is marital property or 

divisible property, that party may cause a notice of lis pendens to be recorded 

pursuant to Article 11 of Chapter 1 of the General Statutes. Any person whose 

conveyance or encumbrance is recorded or whose interest is obtained by 

descent, prior to the filing of the lis pendens, shall take the real property free 

of any claim resulting from the equitable distribution proceeding. The court 

may cancel the notice of lis pendens upon substitution of a bond with surety in 

an amount determined by the court to be sufficient provided the court finds 

that the claim of the spouse against property subject to the notice of lis 

pendens can be satisfied by money damages. 

(i) Upon filing an action or motion in the cause requesting an equitable 

distribution or alleging that an equitable distribution will be requested when 

it is timely to do so, a party may seek injunctive relief pursuant to G.S. 1A-1, 

Rule 65 and Chapter 1, Article 37, to prevent the disappearance, waste or 

conversion of property alleged to be marital property, divisible property, or 

separate property of the party seeking relief. The court, in heu of granting an 

injunction, may require a bond or other assurance of sufficient amount to 

protect the interest of the other spouse in the property. Upon application by the 

owner of separate property which was removed from the marital home or 

possession of its owner by the other spouse, the court may enter an order for 

reasonable counsel fees and costs of court incurred to regain its possession, but 

such fees shall not exceed the fair market value of the separate property at the 

time it was removed. 
(i1) Unless good cause is shown that there should not be an interim 

distribution, the court may, at any time after an action for equitable distribu- 

tion has been filed and prior to the final judgment of equitable distribution, 

enter orders declaring what is separate property and may also enter orders 

dividing part of the marital property, divisible property or debt, or marital debt 

between the parties. The partial distribution may provide for a distributive 

award and may also provide for a distribution of marital property, marital 

debt, divisible property, or divisible debt. Any such orders entered shall be 

taken into consideration at trial and proper credit given. 

Hearings held pursuant to this subsection may be held at sessions arranged 

by the chief district court judge pursuant to G.S. 7A-146 and, if held at such 

sessions, shall not be subject to the reporting requirements of G.S. 7A-198. 

(j) In any order for the distribution of property made pursuant to this 

section, the court shall make written findings of fact that support the 

determination that the marital property and divisible property has been 

equitably divided. 
(k) The rights of the parties to an equitable distribution of marital property 

and divisible property are a species of common ownership, the rights of the 

respective parties vesting at the time of the parties’ separation. 

(1)(1) A claim for equitable distribution, whether an action is filed or not, 

survives the death of a spouse so long as the parties are living 
separate and apart at the time of death. 

(2) The provisions of Article 19 of Chapter 28A of the General Statutes 

shall be applicable to a claim for equitable distribution against the 

estate of the deceased spouse. 
(3) Any claim for equitable distribution against the surviving spouse 

made by the estate of the deceased spouse must be filed with the 
district court within one year of the date of death of the deceased 
spouse or be forever barred. (1981, c. 815, s. 1; 1983, c. 309; c. 640, ss. 
1, 2; c. 758, ss: 1-4; 1985, c. 31, ss. 1-3; c. 143; ¢. 660, ss. 1-3; 1987iee 
663; c. 844, s. 2; 1991, c. 635, ss. 1, 1.1; 1991 (Reg. Sess., 1992), c. 960, 
gs 1p 1995) c11240)s1; e7245, 15:12 1997-24 Qees2- 5a OSTEO Mee 
1998-217, s. 7(c); 2001-364, ss. 2, 3; 2002-159,'s..33; 2003-168, ss21;:2; 
2005-353.)5. 1.) 
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Cross References. — As to claims for equi- 
table distribution against decedent’s estate, see 
G.S. 28A-19-19. 

Effect of Amendments. — Session Laws 
2005-353, s. 1, effective October 1, 2005, and 

applicable to actions filed on or after that date, 
in subdivision (c)(11), added “including those 
federal and State tax consequences that would 
have been incurred if the marital and divisible 
property had been sold or liquidated on the 
date of valuation” at the end of the first sen- 
tence, and added the second sentence. 

Legal Periodicals. — For comment on re- 
sulting trusts in entireties property when the 
wife furnishes purchase money, see 17 Wake 
Forest L. Rev. 415 (1981). 

For survey of 1981 family law, see 60 N.C.L. 
Rev. 1379 (1982). 

For comment on the tax effects of equitable 
distribution upon divorce, see 18 Wake Forest 
L. Rev. 555 (1982). 

For comment on this section, see 18 Wake 

Forest L. Rev. 735 (1982). 
For note on Mims v. Mims, 305 N.C. 41, 286 

S.E.2d 779 (1982), see 18 Wake Forest L. Rev. 

780 (1982). 
For analysis of North Carolina’s equitable 

distribution of property statute, see 61 N.C.L. 
Rev. 247 (1983). 

For survey of 1982 family law, see 61 N.C.L. 
Rev. 1155 (1983). 

For survey of 1982 law on property, see 61 
N.C.L. Rev. 1171 (1983). 

For comment on contingent fees in domestic 
relations actions, see 62 N.C.L. Rev. 381 (1984). 

For article, “The Professional Degree as Mar- 
ital Property Under North Carolina’s Equitable 
Distribution Statute,” see 6 Campbell L. Rev. 
101 (1984). 

For article, “Divisibility of Advanced Degrees 
in North Carolina — An Examination and Pro- 
posal,” see 15 N.C. Cent. L.J. 1 (1984). 

For comment, “Time Sharing: The North 
Carolina General Assembly’s Response to Own- 
ership of Time Share Contracts,” see 15 N.C. 
Cent. L.J. 56 (1984). 

For note, “The Validity of Foreign Divorce 
Decrees in North Carolina,” see 20 Wake Forest 

L. Rev. 765 (1984). 
For 1984 survey, “Property Settlement or 

Separation Agreement: Perpetuating the Con- 
fusion,” see 63 N.C.L. Rev. 1166 (1985). 

For 1984 survey, “Equitable Distribution 
Without Consideration of Marital Fault,” see 63 

N.C.L. Rev. 1204 (1985). 
For 1984 survey, “The Brief Death of Alien- 

ation of Affections and Criminal Conversation 
in North Carolina,” see 63 N.C.L. Rev. 1317 

(1985). 
For note, “The Contingent Fee Contract in 

Domestic Relations Cases,” see 7 Campbell L. 
Rey. 427 (1985). 

For comment, “The Wedding Veil or the Cor- 
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porate Veil?: Appreciation of Close Corporation 
Stock Under North Carolina’s Equitable Distri- 
bution Law,” see 15 N.C. Cent. L.J., 213 (1985). 

For note on contractual agreements as a 

means of avoiding equitable distribution, in 
light of Buffington v. Buffington, 69 N.C. App. 
483, 317 S.E.2d 97 (1984), see 21 Wake Forest 
PeKey, 2035 (1985): 

For note, “North Carolina’s Equitable Distri- 
bution Statute: Recent Developments,” see 64 
N.C.L. Rev. 1395 (1986). 

For note, “Branch Banking & Trust Co. v. 
Wright — Creditors’ Rights to Entireties Prop- 
erty Awarded to Nondebtor Spouse Upon Di- 
vorce,” see 64 N.C.L. Rev. 1471 (1986). 

For article, “The Partnership Ideal: The De- 
velopment of Equitable Distribution in North 
Carolina,” see 65 N.C.L. Rev. 195 (1987). 

For 1987 note on equitable distribution law 
as it relates to personal injury awards in di- 
vorce actions, see 65 N.C.L. Rev. 1332 (1987). 

For note on the continued prohibition of con- 
tingency fees in divorce actions, see 65 N.C.L. 
Rev. 1378 (1987). 

For article, “The Equitable Distribution of 
Professional Degrees upon Divorce in North 
Carolina,” see 10 Campbell L. Rev. 69 (1987). 

For note, the valuation of a professional prac- 
tice in equitable distribution, in light of 75 N.C. 
App. 414, 331 S.E.2d 266, disc. rev. denied, 314 
N.C. 548, 335 S.E.2d 316 (1985), see 22 Wake 

Forest L. Rev. 327 (1987). 
For note relating to revocation of the marital 

presumption and adoption of the analytic ap- 
proach to the classification of personal injury 
settlements, in light of Johnson v. Johnson, 317 
N.C. 437, 346 S.E.2d 430 (1986), see 22 Wake 
Forest L. Rev. 931 (1987). 

For note on separation agreements, see 66 

N.C.L. Rev. 1254 (1988). 
For note on post-separation sexual inter- 

course precluding enforcement of agreement 
requiring parties to live separate and apart, see 
11 Campbell L. Rev. 73 (1988). 

For article, “Increases in Separate Property 
and the Evolving Marital Partnership,” see 24 
Wake Forest L. Rev. 239 (1989). 

For note, “McLean v. McLean: North Caro- 
lina Adopts the Gift Presumption in Equitable 
Distribution,” see 68 N.C. L. Rev. 1269 (1990). 

For article, “Semantics as Jurisprudence: 
The Elevation of Form Over Substance in the 
Treatment of Separation Agreements in North 
Carolina,” see 69 N.C.L. Rev. 319 (1991). 

For note, “Post-Separation Failure to Sup- 
port a Dependent Spouse as a Sole Ground for 
Alimony Despite the Absence of Marital Mis- 
conduct Before Separation — Brown v. Brown,” 
see 15 Campbell L. Rev. 333 (1993). 

For Survey of Developments in North Caro- 
lina Law (1992), see 71 N.C.L. Rev. 1893 (1993). 

For note, “Kuder v. Schroeder: The North 
Carolina Court of Appeals Holds That a Profes- 

283 



§50-20 

sional Education Is Not Within the Spousal 

Duty of Support,” see 72 N.C.L. Rev. 1784 

(1994). 
For note, “Family Law — Equitable Distribu- 

tion — Brown v. Brown, 112 N.C. App. 15, 434 

S.F.2d 873 (1993),” see 72 N.C.L. Rev. 1801 

(1994). 
For note, “The Diploma Dilemma: An Inequi- 

table Result Under North Carolina’s Equitable 

Distribution Statute — Kuder v. Schroeder,” see 

17 Campbell L. Rev. 361 (1995). 

For survey, “Termination of Lump Sum Ali- 

mony upon the Remarriage of a Dependent 

Spouse: Potts v. Tutterow,” see 73 N.C.L. Rev. 

2432 (1995). 
For article, “Giving Credit Where Credit is 

Due: North Carolina Recognizes Custodial Ob- 

ligations as a Factor in Determining Alimony 

Entitlements,” see 74 N.C.L. Rev. 2128 (1996). 
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For article, “A Spouse’s Right to Control As- 

sets During Marriage: Is North Carolina Living 

in the Middle Ages?,” see 18 Campbell L. Rev. 

203,(1996): 

For 1997 legislative survey, see 20 Campbell 

L. Rev. 459. 

For an article on the creation of a new cate- 

gory of property — divisible property — in 

divorce law, see 76 N.C.L. Rev. 2017 (1998). 

For note, “O’Brien v. O’Brien: The Changing 

Nature of Property Under the Equitable Distri- 

bution Laws in North Carolina,” see 77 N.C. L. 

Rev. 2280 (1999). 

For recent development, “Death and the 

Partnership Principle: Interpreting Recent 
Abatement Amendments to North Carolina’s 

Equitable Distribution Act,” see 80 N.C.L. Rev. 

1089 (2002). 

CASE NOTES 

I. General Consideration. 
II. Marital and Separate Property. 

A. In General. 
B. Marital Property Generally. 
C. Separate Property Generally. 
D. Professional and Business Licenses. 
E. Pension and Retirement Benefits. 

III. Distribution of Property. 
A. In General. 
B. Factors to Be Considered. 
C. Distributive Awards. 

IV. Valuation of Property. 
V. Agreements. 

VI. Alimony and Child Support. 
. Transfer of Title. 
. Findings of Court. 

IX. Rights Created by Subsection (k). 
X. Discretion of Trial Court and Appeallate Review. 

XI. Attorneys’ Fees. 

I. GENERAL CONSIDERATION. 

Constitutionality. — This section is not 
unconstitutionally vague. Ellis v. Ellis, 68 N.C. 
App. 634, 315 S.E.2d 526 (1984). 

Legislative Intent. — In enacting the equi- 
table distribution statute, the General Assem- 
bly intended to avoid taxable events which 
would chill the use of equitable distribution. 
Lawing v. Lawing, 81 N.C. App. 159, 344 S.E.2d 
100 (1986). 

The legislature did not intend the Equitable 
Distribution Act to apply solely to property 
acquired on or after the effective date of the act 
or its amendments. Armstrong v. Armstrong, 
322 N.C. 396, 368 S.E.2d 595 (1988). 

Only married persons are afforded the pro- 
tections of this statute; therefore, the Court of 
Appeals would not expand the legislature’s 
clear definition of marital property to include 
property acquired prior to marriage. Mclver v. 

McIver, 92 N.C. App. 116, 374 S.E.2d 144 

(1988). 
No Right to Jury Trial in Equitable Dis- 

tribution Action. — No right to bring an 
action for equitable distribution of marital 
property existed prior to the adoption of the 
equitable distribution statutes, this section and 
G.S. 50-21, and the language of the statutes 
themselves create no new right to trial by jury; 
therefore, there is no right to trial by jury for 
such an action under the Constitution of North 
Carolina. Kiser v. Kiser, 325 N.C. 502, 385 

S.E.2d 487 (1989). 
This section sets forth reasonably clear 

guidelines and definitions for courts to in- 
terpret and administer it uniformly and in 
accordance with the legislative intent. Ellis v. 
Ellis, 68 N.C. App. 634, 315 S.E.2d 526 (1984). 
Same Rules to Apply to Both Spouses. — 

With the enactment of this section the legisla- 
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ture indicated its view that the same rules 
should apply to both spouses in determining 
ownership of property. Mims v. Mims, 305 N.C. 
41, 286 S.E.2d 779 (1982). 

This section is a remedial statute enacted 
to ensure a fairer distribution of marital assets 
than under common-law rules. Wade v. Wade, 
72 N.C. App. 372, 325 S.E.2d 260, cert. denied, 

SUSeNeONG1 25338005: E.2d' 616 (1985). 
Separate Trials for Divorce and Distri- 

bution. — The trial court’s order granting the 
plaintiff’s motion for separate trials of his claim 
for absolute divorce and the defendant’s claim 
for equitable distribution of the marital prop- 
erty did not constitute an abuse of discretion, 
nor did it prejudice the defendant’s substantial 
rights. Sharp v. Sharp, 84 N.C. App. 128, 351 
S.E.2d 799 (1987). 

Section 52-4 is not inconsistent with or 
repugnant to this section. Johnson v. 
Johnson, 317 N.C. 487, 346 S.E.2d 430 (1986). 

Section 52-4 governs legal interests in prop- 
erty during an ongoing marriage, while this 
section governs its disposition after divorce. 
Johnson v. Johnson, 317 N.C. 437, 346 S.E.2d 

430 (1986). 
Trial judge is required to conduct a 

three-stage analysis in order to equitably 
distribute the marital assets. He must first 
ascertain, upon appropriate findings of fact, 
what is marital property; then determine the 
net market value of the marital property as of 
the date of separation; and finally, make an 
equitable distribution between the parties. Wil- 
lis v. Willis, 86 N.C. App. 546, 358 S.E.2d 571 

(1987). 
In applying our equitable distribution stat- 

utes, the trial court must follow a three-step 
procedure: (1) classification, (2) evaluation and 
(3) distribution. Seifert v. Seifert, 82 N.C. App. 
329, 346 S.E.2d 504 (1986), aff'd, 319 N.C. 367, 
354 S.E.2d 506 (1987). 
Equal division of marital property is 

favored by public policy behind the Equita- 
ble Distribution Act. Weaver v. Weaver, 72 N.C. 

App. 409, 324 S.E.2d 915 (1985), overruled in 
part on other grounds, Armstrong v. Armstrong, 
322 N.C. 396, 368 S.E.2d 595 (1988). 
One policy underlying the Equitable 

Distribution Act is to wind up the marriage 
and distribute the marital property fairly with 
as much certainty and finality as possible. 
Lawing v. Lawing, 81 N.C. App. 159, 344 S.H.2d 
100 (1986). 
Public policy of this State is that equita- 

ble distribution of property shall follow a 
decree of absolute divorce. Hendrix v. 
Hendrix, 67 N.C. App. 354, 313 S.E.2d 25 

(1984). 
But Written Agreement Between the 

Parties Is an Alternative. — It is North 
Carolina’s public policy that an equitable dis- 
tribution of property shall follow a decree of 
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absolute divorce. However, a resort to the equi- 
table distribution law is not the only recognized 
way for married people to dispose of their 
marital property. An alternative is in G.S. 50- 
20(d). Case v. Case, 73 N.C. App. 76, 325 8.E.2d 
661, cert. denied, 313 N.C. 597, 330 S.E.2d 606 
(1985). See also, Hendrix v. Hendrix, 67 N.C. 
App. 354, 313 S.E.2d 25 (1984). 
Purpose of Section. — This section is de- 

signed to divide property equitably, based upon 
the relative positions of the parties at the time 
of the divorce, rather than on what they may 
have intended when the property was acquired. 
Mimsiv. Mims, 305 ' N.C. 41) 286.5. Ee2d) 779 

(1982). 
This section’s primary focus is to devise a 

procedure for equitably distributing “marital,” 
as opposed to “separate,” property upon disso- 
lution of the marriage. Mims v. Mims, 305 N.C. 
AWi286isibi2d 7719 (1982): 

This section reflects a trend nationwide 
towards recognizing marriage as a partnership, 

a shared enterprise to which both spouses 
make valuable contributions, albeit often in 
different ways. Loeb v. Loeb, 72 N.C. App. 205, 
324 S.E.2d 33 (1985), overruled in part on other 
grounds, Armstrong v. Armstrong, 322 N.C. 
396, 368 S.E.2d 595 (1988). 
Equitable distribution reflects the idea 

that marriage is a partnership enterprise 
to which both spouses make vital contributions 
and which entitles the homemaker spouse to a 
share of the property acquired during the rela- 
tionship. White v. White, 312 N.C. 770, 324 

S.E.2d 829 (1985). 
A spouse’s vested right to equitable dis- 

tribution of marital property does not cre- 
ate a property right in marital property, nor 
does separation create a lien on specific marital 
property in favor of the spouse. Hearndon v. 
Hearndon, 132 N.C. App. 98, 510 S.E.2d 183 

(1999): 
Effect of Section. — This section was en- 

acted in recognition of marriage as a partner- 
ship, economic and otherwise, to which both 
parties contribute, either directly or indirectly. 
By enacting this section, the Legislature 
granted courts the power to consider factors 
other than legal title in distributing the marital 
assets upon the dissolution of the marriage, 
thereby permitting the courts to make an equl- 
table distribution which effects a return to each 
party of that which he or she contributed to the 
marriage. Hinton v. Hinton, 70 N.C. App. 665, 

321 S.E.2d 161 (1984). 
Section Is Applicable Only to Divorce 

Actions Filed on or After October 1, 1981. 

— The Equitable Distribution Act was enacted 
in 1981 and made applicable only when the 
action for an absolute divorce is filed on or after 
October 1, 1981. Talent v. Talent, 76 N.C. App. 
545, 334 S.E.2d 256 (1985). 
As to history and purposes of the Equi- 
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table Distribution Act, see White v. White, 

SIDINCGH770 1324 Siki2d. 829 C985): 
For a case applying subsection (c) prior 

to its amendment, effective October 1, 1991, 
in upholding equitable distribution, see Munn 
vy. Munn, 112. N.C: App. 151, 485 8.E.2d 74 

(1993): 
Jurisdiction Must Meet Minimum Con- 

tacts Standard. — In an equitable distribu- 
tion action, the court is exercising jurisdiction 
over the interests of persons in property and 
not over a status of the parties. Exercise of this 
jurisdiction must meet the minimum contacts 
standard. Carroll v. Carroll, 88 N.C. App. 453, 

363 oF 2d 872001985). 
Personalty in State Is Not Sufficient to 

Confer Jurisdiction. — The fact that there 
exists some personal property in North Caro- 
lina in which a nonresident defendant may 
have an interest because of the equitable dis- 
tribution statute is not alone sufficient to estab- 
lish jurisdiction over defendant or his property. 
Carroll v. Carroll, 88 N.C. App. 453, 363 S.E.2d 
St 2ZNE9S3)- 
Jurisdiction Not Shown. — Where defen- 

dant had not lived in North Carolina during 
any part of the parties’ marriage, although 
certain property of the parties was located in 
North Carolina, and there was no indication of 

any action by defendant purposefully directed 
towards this state, the trial court lacked juris- 
diction over defendant and his property for 
equitable distribution purposes and therefore 
could not properly determine the equitable dis- 
tribution claim. Carroll v. Carroll, 88 N.C. App. 
453, 363 S.E.2d 872 (1988). 
Jurisdiction of Bankruptcy Court. — A 

claim for equitable distribution is a claim 
against property of the estate and therefore 
within the jurisdiction of the bankruptcy court. 
Perlow v. Perlow, 128 Bankr. 412 (E.D.N.C. 

19911); 
An equitable distribution action can be a 

“claim” under the bankruptcy code. Hearndon v. 
Hearndon, 132 N.C. App. 98, 510 S.E.2d 183 

(1999): 
Right to Equitable Distribution Must Be 

Asserted Before Final Divorce. — Under 
G.S. 50-11, a judgment of absolute divorce de- 

stroys the right to equitable distribution unless 
the right is asserted prior to judgment of abso- 
lute divorce. Howell v. Howell, 321 N.C. 87, 361 

SE.2d 58a (1987). 
Where death ends all chance for divorce, 

any equitable distribution action then pending 
must abate; the 1995 amendment to G.S. 50-21 

did not change the relationship between equi- 
table distribution and divorce. Instead, the 
amendment continued the legislative trend for 
equitable distribution to occur at any time prior 
to or after an absolute divorce. Brown v. Brown, 
353 N.C. 220, 539 S.E.2d 621, 2000 N.C. LEXIS 
904 (2000), decided prior to the 2001 amend- 
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ment clarifying that an action for equitable 
distribution does not abate upon the death of a 

party. 
Heirs of wife’s deceased husband were 

necessary parties to equitable distribu- 
tion action in which husband’s administrator 
had been substituted as defendant, and they 
were properly added as parties defendant. 
Swindell v. Lewis, 82 N.C. App. 423, 346 S.E.2d 

237 (1986). 
Rights of Creditors Without Notice. — 

Legislative intent is that rights of creditors 
without notice be protected in the equitable 
distribution of real property. Branch Banking & 
Trust Co. v. Wright, 74 N.C. App. 550, 328 

S.E.2d 840 (1985). 
The trial court did not abuse its discre- 

tion in denying defendant’s motion for a 
compulsory reference in an equitable distri- 
bution proceeding. Vick v. Vick, 80 N.C. App. 
697, 343 S.E.2d 245, cert. denied, 317 N.C. 341, 
346 S.E.2d 149 (1986). 

Trial court erred in granting defendant 
wife’s motion to be “relieved of the effect” 
of a divorce judgment solely to the extent 
that the judgment barred her claim for equita- 
ble distribution. Howell v. Howell, 321 N.C. 87, 

3618! Hi2d 58541987). 
Claim to Property Was Not Notice of 

Equitable Distribution Claim. — In divorce 
case, defendant’s answer asserting a claim to 
an interest in a specific piece of property, or to 
proceeds in plaintiff’s possession flowing from 
defendant’s interest in that piece of property, 
was not sufficient to put plaintiff on notice that 
he was asserting a claim for equitable distribu- 
tion under this section. Goodwin v. Zeydel, 96 
N.C. App. 670, 387 S.E.2d 57 (1990). 
Attorneys’ fees are not recoverable from 

the other spouse in an action for equitable 
distribution, so that, in a combined action, the 

fees awarded must be attributable to work by 
the attorneys on the divorce, alimony and child 
support actions. Patterson v. Patterson, 81 N.C. 
App. 255, 243°5. EH: 2d'9954 1986)! 

Actions for Breach of Fiduciary Duty, 
Unjust Enrichment, and Marital Destruc- 
tion Are Not Maintainable Against Former 
Spouse. — A spouse or former spouse may not 
maintain actions against the other spouse for 
breach of fiduciary duty, unjust enrichment, 
and intentional marital destruction, all per- 
taining to the marital relationship and its dis- 
solution either in an equitable distribution pro- 
ceeding, or other proceedings. Smith v. Smith, 
113 N.C. App. 410, 438 S.E.2d 457, cert. denied, 
336 N.C. 74, 445 S.E.2d 37 (1994). 
Power of Court Upon Finding of Con- 

tempt. — Upon a finding of contempt, in situ- 
ations where original order requires transfer of 
property (including intangible property such as 
that represented by stock certificates), the trial 
court has authority to order contemnor to 
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transfer said property as a condition of purging 
contempt, but does not have authority to re- 
quire contemnor to pay compensatory damages 
incurred as a result of his noncompliance with 
original order. Hartsell v. Hartsell, 99 N.C. App. 
880, 393:S.E.2d 570 (1990). 
But the contempt power of the district 

court includes the authority to require 
one to pay attorneys’ fees in order to purge 
himself from a previous order of contempt for 
failing and refusing to comply with an equita- 
ble distribution order. Conrad v. Conrad, 82 

N.C. App. 758, 348 S.E.2d 349 (1986). 
Applied in Dixon v. Dixon, 62 N.C. App. 744, 

303 S.E.2d 606 (1983); Crumbley v. Crumbley, 
70 N.C. App. 148, 318 S.E.2d 525 (1984); Brown 
vy. Brown, 72 N.C. App. 332, 324 S.E.2d 287 

(1985); Phillips v. Phillips, 73 N.C. App. 68, 326 
S.E.2d 57 (1985); Dusenberry v. Dusenberry, 73 
N.C. App. 177, 326 S.E.2d 65 (1985); Appelbe v. 
Appelbe, 76 N.C. App. 391, 333 S.E.2d 312 
(1985); Hill v. Hill, 94 N.C. App. 474, 380 S.E.2d 
540 (1989); Swilling v. Swilling, 99 N.C. App. 
boderooeoeee2d. 303 (1990); Christensen’ v. 
Christensen, 107 N.C. App. 431, 420 S.E.2d 469 

(1992): Albritton v. Albritton, 109 N.C. App. 36, 
426 S.E.2d 80 (1993); Wilkins v. Wilkins, 111 
N.C. App. 541, 432 S.H.2d 891 (1993); Leighow 
v. Leighow, 120 N.C. App. 619, 463 S.E.2d 290 
(1995); Becker v. Becker, 127 N.C. App. 409, 489 
S.E.2d 909 (1997); Atkinson v. Chandler, 130 

N.C. App. 561, 504 S.E.2d 94 (1998); Kroh v. 
Kroh, 154 N.C. App. 198, 571 S.E.2d 643, 2002 
N.C. App. LEXIS 1404 (2002). 

Cited in Diggs v. Diggs, 116 N.C. App. 95, 
446 S.E.2d 873, cert. denied, 338 N.C. 515, 452 
S.E.2d 809 (1994); Mims v. Mims, 305 N.C. 41, 
286 S.E.2d 779 (1982); Burmann v. Burmann, 
64 N.C. App. 729, 308 S.E.2d 101 (1983); Myers 
v. Myers, 61 N.C. App. 748, 301 S.E.2d 522 

(1983); Myers v. Myers, 62 N.C. App. 291, 302 
S.E.2d 476 (1983); Cator v. Cator, 70 N.C. App. 
719, 321 S.E.2d 36 (1984); Williams v. Williams, 
72 N.C. App. 184, 323 S.E.2d 463 (1984); Blount 
vy. Blount, 72 N.C. App. 193, 323 S.E.2d 738 
(1984); McIntosh v. McIntosh, 74 N.C. App. 554, 

328 S.E.2d 600 (1985); Gebb v. Gebb, 77 N.C. 
App. 309, 335 S.E.2d 221 (1985); Bruce v. 
Bruce, 79 N.C. App. 579, 339 S.E.2d 855 (1986); 
Basinger v. Basinger, 80 N.C. App. 554, 342 
S.E.2d 549 (1986); North Carolina Baptist 
Hosps. v. Harris, 319 N.C. 347, 354 S.E.2d 471 

(1987); Collar v. Collar, 86 N.C. App. 109, 356 
S.E.2d 405 (1987); Lefler v. Lefler, 91 N.C. App. 
286, 371 S.E.2d 287 (1988); Lee v. Lee, 93 N.C. 
App. 504, 378 S.H.2d 554 (1989); Shook v. 
Shook, 95 N.C. App. 578, 383 S.E.2d 405 (1989); 
Lowry v. Lowry, 99 N.C. App. 246, 393 S.E.2d 
141 (1990); Hartsell v. Hartsell, 99 N.C. App. 
380, 393 S.E.2d 570 (1990); State v. Morris, 103 

N.C. App. 246, 405 S.E.2d 351 (1991); Lemons 
vy. Lemons, 103 N.C. App. 492, 406 S.E.2d 8 

(1991); Smith v. Smith, 104 N.C. App. 788, 411 
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S.E.2d 197 (1991); Topper v. Topper, 105 N.C. 
Appul230 41442 <Sihed ii 37G1992)s-Sanekey. 
Sonek, 105 N.C. App. 247, 412 S.E.2d 917 

(1992); Halverson v. Halverson, 151 Bankr. 358 

(M.D.N.C. 1993); Broome v. Broome, 112 N.C. 

App. 823, 486 S.E.2d 918 (1993); Gilbert v. 
Gilbert, 111 N.C; App: 283, 481(S.E.2d 805 
(1993); King v. King, 112 N.C. App. 92, 434 
S.E.2d 669 (1993); Hunt v. Hunt, 112 N.C. App. 
722, 436 S.E.2d 856 (1993); King v. King, 114 
N.C. App. 454, 442 S.E.2d 154 (1994); Stanley v. 
Stanley, 118 N.C. App. 311, 454 S.E.2d 701 
(1995); Loving v. Loving, 118 N.C. App. 501, 455 
S.E.2d 885 (1995); Forsyth Mem. Hosp. v. Ch- 
isholm, 342 N.C. 616, 467 S.E.2d 88 (1996); 
Holterman v. Holterman, 127 N.C. App. 109, 
488 S.E.2d 265 (1997); Weatherford v. Keenan, 

128 N.C. App. 178, 493 S.E.2d 812 (1997); Vann 
Vv. Vann, 128) Ne@App! 516) 495 8. 2d9370 
(1998); Inman v. Inman, 134 N.C. App. 719, 518 

S.E.2d 777 (1999); Torres v. McClain, 140 N.C. 
Appwi238s) 535) Sis: 2d)-623) 20000 N CieApp: 
LEXIS 1114 (2000); Huntley v. Huntley, 140 
N.C. App. 749, 538 S.E.2d 239, 2000 N.C. App. 
LEXIS 1269 (2000); Friend-Novorska vy. 
Novorska, 143 N.C. App. 387, 545 S.E.2d 788, 

2001 N.C. App. LEXIS 302 (2001), aff’d, 354 
N.C. 564, 556 S.E.2d 294 (2001); Rhyne v. 
K-Mart Corp., 358 N.C. 160, 594 S.E.2d 1, 2004 

N.C. LEXIS 193 (2004). 

II. MARITAL AND SEPARATE 
PROPERTY. 

A. In General. 

Classification as Marital Property by 
Stipulation of Parties. — Husband’s deferred 
compensation plan was marital property, 
notwith- standing that the deferred compensa- 
tion paln had not vested, where the parties had 
stipulated in a pre-trial order that the deferred 
compensation plan was marital property. 
Hamby v. Hamby, 143 N.C. App. 635, 547 
S.E.2d 110, 2001 N.C. App. LEXIS 337 (2001), 
cert. denied, 354 N.C. 69, 553 S.E.2d 39 (2001). 
North Carolina recognizes the dual na- 

ture of property acquired with both mar- 
ital and separate assets. This approach has 
generally been referred to as the source of 
funds theory. Wade v. Wade, 72 N.C. App. 372, 
325 S.E.2d 260, cert. denied, 313 N.C. 612, 330 

S.E.2d 616 (1985). 
Property can have a dual nature, and can be 

classified as part separate and part marital. 
This approach takes into account the active 
appreciation of separate property which often 
results from contributions made by one or both 
spouses. Nix v. Nix, 80 N.C. App. 110, 341 
S.f.20 116 (986): 
Under G.S. 50-20(a), when a trial court clas- 

sified property involved in a divorce as either 
marital property or separate property, property 

could have a dual nature and be classified as 
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part separate and part marital, and where 
property was dual in nature, the court applied a 
“source of funds” approach to distinguish be- 
tween marital and separate contributions to 
the property, and the marital and separate 
estates were each entitled to an interest in the 
property in the ratio its contribution bore to the 
total investment in the property. Goldston v. 
Goldston, 159 N.C. App. 180, 582 S.E.2d 685, 
2003 N.C. App. LEXIS 1481 (2003). 
Dual Nature of Property Shown. — De- 

fendant’s interest in financial corporation was 
of a dual nature, having both a marital prop- 
erty and a separate property component. Smith 
v. Smith, 111 N.C. App. 460, 433 S.E.2d 196, 
petition denied as to additional issues, 335 N.C. 
177, 488 S.E.2d 202 (1993), rev'd on other 

grounds, 336 N.C. 575, 444 S.E.2d 420 (1994). 
Dual Nature of Home Not Shown. — Trial 

court erred in concluding that the home pur- 
chased by the parties was only partly marital 
property, where the wife met her burden of 
showing that the home was marital property, 
by showing that it was acquired by the couple 
during the marriage, and was owned by them 
on the date of separation, and no evidence 
supported the trial court’s conclusion that the 
husband had no intention of making a gift of his 
separate funds to acquire the home; however, 
the husband was entitled to have the gift of his 
separate property to the marital estate consid- 
ered as a distributional factor. Walter v. Walter, 
1A9ENG@. App, (23,500 oh 20non I 200 ZeNEG: 
App. LEXIS 290 (2002). 
Three-Step Analysis of Equitable Distri- 

bution. — A trial judge is required to conduct a 
three-step analysis when making an equitable 
distribution of the marital assets. These steps 
are: (1) To determine which property is marital 
property, (2) to calculate the net value of the 
property, fair market value less encumbrances, 
and (3) to distribute the property in an equita- 
ble manner. Beightol v. Beightol, 90 N.C. App. 
58, 367 S.E.2d 347, cert. denied, 323 N.C. 171, 

373 5.E.2d 104 (1988). 
The requirements that the trial court (1) 

classify and value all property of the parties, 
both separate and marital, (2) consider the 
separate property in making a distribution of 
the marital property, and (3) distribute the 
marital property necessarily exist only when 
evidence is presented to the trial court which 
supports the claimed classification, valuation 
and distribution. Miller v. Miller, 97 N.C. App. 
Tea (50, 20S tal OSt): 
There may be both marital and separate 

ownership interests in the same property. 

McLean v. McLean, 88 N.C. App. 285, 363 
S.E.2d 95 (1987), aff'd, 323 N.C. 543, 374 
S.E.2d 376 (1988). 
Both legal and equitable interest in real 

and personal property are subject to distri- 
bution under this section. Upchurch vy. 
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Upchurch, 122 N.C. App. 172, 468 S.E.2d 61 

(1996), review denied, 343 N.C. 517, 472 S.E.2d 

26 (1996). 
“Source of Funds” Rule as to When Prop- 

erty Is Acquired. — The Court of Appeals has 
adopted the source of funds rule, by which 
property is “acquired” as it is paid for, so that it 
may include both marital and separate owner- 
ship interests. Under the source of funds rule 
acquisition is an ongoing process. It does not 

depend upon inception of title, but upon mone- 
tary or other contributions made by one or both 
of the parties. McLeod v. McLeod, 74 N.C. App. 
144, 327 S.E.2d 910, cert. denied, 314 N.C. 331, 
893 5.020 433 (loco): 
Under the source of the funds theory, when 

both the marital and separate estates contrib- 
ute assets towards the acquisition of property, 
each estate is entitled to an interest in the 
property in the ratio which its contribution 
bears to the total investment in the property. 
Thus, both the separate and marital estates 
receive a proportionate and fair return on their 
investments. Wade v. Wade, 72 N.C. App. 372, 

325 S.E.2d 260, cert. denied, 313 N.C. 612, 330 

5.20.6 1OnGl 985), 
The courts have adopted a source of funds 

approach to distinguish marital and separate 
contributions to a single asset. Under the 
source of funds approach, each party retains as 
separate property the amount he contributed to 
purchase the property plus passive apprecia- 

tion in value. McLean v. McLean, 88 N.C. App. 
285, 363 S.E.2d 95 (1987), aff'd, 323 N.C. 543, 
374 S.E:2d 376 (1988). 

In applying the source of funds rule, the 
financial or other contributions by the marital 
and separate estates toward the acquisition of 
property must be identified and accounted for. 
McIver v. McIver, 92 N.C. App. 116, 374 S.E.2d 

144 (1988). 
The trial court erred in using a source of 

funds approach to determine what portion of 
a tract of land was marital property as opposed 
to separate property; the source of funds anal- 
ysis is not applicable until the donor spouse has 
rebutted the gift presumption by clear, cogent 
and convincing evidence. Lawrence _ v. 
Lawrence, 100 N.C. App. 1, 394 S.E.2d 267 

(1990). 
“Source of Funds” Rule Is Applicable 

Even When Property Is Converted After 
Separation. — North Carolina has adopted 
the “source of funds” rule to determine whether 
and to what extent an asset is part of the 
marital estate. Even when property is con- 
verted after the date of separation, this rule 
continues to apply, and the dispositive question 
in determining if an asset is a marital asset 
remains whether the source of funds therefor 
were marital funds. Mauser v. Mauser, 75 N.C. 
App. 115, 330 S.E.2d 63 (1985); Freeman v. 
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Freeman, 107 N.C. App. 644, 421 S.E.2d 623 

(1992), 
Only after determining the nature of the 

asset received by one spouse after separation, 
yet claimed by the other to be “marital prop- 
erty,” may a classification be made of that asset 
as between “marital” or “separate” property. 
Locklear v. Locklear, 92 N.C. App. 299, 374 
S.E.2d 406 (1988). 
Premarital Contributions. — Premarital 

contributions are relevant in an equitable dis- 
tribution proceeding, to the extent those contri- 
butions constitute separate property, entitling 
the contributing spouse to credit when property 
of mixed marital and separate character is 
distributed. McIver v. McIver, 92 N.C. App. 116, 
374 S.E.2d 144 (1988). 
For the purpose of classification of prop- 

erty, the marital estate is frozen as of the 
date of separation. While its components 
clearly may increase in value after separation 
and before distribution, no new property may 
be added to the marital estate after the date of 
separation. Becker v. Becker, 88 N.C. App. 606, 
364 S.E.2d 175 (1988). 

Debt, as well as assets, must be classified 
as marital or separate property; if the debt 
is classified as marital, the court must value 

the debt and distribute it pursuant to subsec- 
tion (c). Byrd v. Owens, 86 N.C. App. 418, 358 
S.E.2d 102 (1987); Rawls v. Rawls, 94 N.C. App. 
670, 381 S.E.2d 179 (1989). 
Medical debts incurred for the benefit of 

defendant’s child were not for the joint 
benefit of the parties and thus were not mari- 
tal debts. Crisp v. Crisp, 126 N.C. App. 625, 486 
S.E.2d 485 (1997), cert. granted, 347 N.C. 264, 

493 S.E.2d 744 (1997), aff’d in part, cert. dis- 
missed in part, 347 N.C. 659, 496 S.E.2d 379 

(1998). 
Reduction in Separate Debt Using Mar- 

ital Assets. — A reduction in the separate debt 
of a party to a marriage, caused by the expen- 
diture of marital funds, is, in the absence of an 
agreement to repay the marital estate, neither 
an asset nor a debt of the marital estate and 
such a reduction is properly considered as a 
distributional factor within the context of sub- 
division (c)(12). Adams v. Adams, 115 N.C. App. 
168, 443 S.E.2d 780 (1994). 
Debt incurred after the separation of the 

parties was not subject to equitable distribu- 
tion. Harrington v. Harrington, 110 N.C. App. 
782, 431 S.E.2d 240 (1993). 
The burden of proof is on the party 

seeking to classify a debt as marital. If the 
debt is classified as separate, the court must 
value it and then, pursuant to subdivision 
(c)(1), consider it in making a distribution. Byrd 
y. Owens, 86 N.C. App. 418, 358 S.E.2d 102 

(1987). 
The burden of proof is on the party claiming 

that property is marital property to show by a 
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preponderance of the evidence that the prop- 
erty: (1) was acquired by either spouse or both 
spouses; (2) during the marriage; (3) before the 
date of the separation of the parties; and (4) is 
presently owned. Caudill v. Caudill, 131 N.C. 
App. 854, 509 S.E.2d 246 (1998). 
Showing That Property Is Separate. — A 

spouse may challenge a claim that property is 
marital by showing by a preponderance of the 
evidence that the property: (1) was acquired by 
the spouse by bequest, devise, descent, or gift 
from a third party during the course of the 
marriage; or (2) was acquired by gift from the 
other spouse during the course of the marriage 
and the intent that it be separate property was 
stated in the conveyance; or (3) was acquired in 
exchange for separate property and no contrary 
intention that it be marital property was stated 
in the conveyance. Caudill v. Caudill, 131 N.C. 
App. 854, 509 S.E.2d 246 (1998). 

Classification of Increases in Value to 
Separate Property — Burden of Proof. — 
Plaintiff, as the party claiming the increases in 
value to separate property to be marital, had 
the burden of showing by the preponderance of 
the evidence that the increases in value were 
marital property. Plaintiff met her burden by 
showing that all the increases in value were 
acquired by either or both spouses, were ac- 
quired during the course of the marriage, were 
acquired before the date of separation, and 
were presently owned. Accordingly, the burden 
shifted to the defendant to show by the prepon- 
derance of the evidence that the acquired in- 
creases in value to the properties were his 
separate property. Ciobanu v. Ciobanu, 104 
N.C. App. 461, 409 S.E.2d 749 (1991). 

If the party claiming the property to be 
separate and the party claiming the property to 
be marital both meet their burdens, then under 
the statutory scheme of N.C.G.S. subdivisions 
(b)\(1) and (2) of this section, the property is 
excepted from the definition of marital property 
and is, therefore, separate property. This allo- 
cation of the burdens of proof is consistent with 
the General Assembly’s recent amendment to 
subsection (b)(1) establishing a rebuttable pre- 
sumption that property acquired between the 
dates of marriage and separation is marital 
property. Ciobanu v. Ciobanu, 104 N.C. App. 
461, 409 S.E.2d 749 (1991). 
Property acquired after separation of 

the parties is specifically excepted from the 
definition of marital property contained in sub- 
division (b)(1) of this section. However, prop- 

erty acquired in exchange for marital funds is 
considered marital property to the extent of the 
contribution even after separation. Peak v. 
Peak, 82 N.C. App. 700, 348 S.E.2d 353 (1986), 
decided under this section as it read in 1983. 
Use of Marital Property to Acquire Sep- 

arate Property After Separation. — The 
fact that marital property was used to acquire 
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other property after the date of the parties’ 
separation did not cause it to lose its marital 
character. The characterization of property as 
separate or marital depends not on whether it 
was acquired after the date of separation, but 
on whether the source of funds for its purchase 
was marital property or separate property. Tal- 
ent v. Talent, 76 N.C. App. 545, 334 S.E.2d 256 

(1985). 
Acquisition of Entireties Property in Ex- 

change for Separate Property. — When 
property titled by the entireties is acquired in 
exchange for separate property, the conveyance 
itself indicates the “contrary intention” to pre- 
serving separate property required by the stat- 
ute. Furthermore, when separate property is 
used as consideration to acquire entireties 
property, a gift of separate property to the 
marital estate is presumed, which is rebuttable 
by clear, cogent, and convincing evidence. 
Manes v. Harrison-Manes, 79 N.C. App. 170, 

338 S.E.2d 815 (1986). 
When property titled by the entireties is 

acquired in exchange for separate property, the 
conveyance itself indicates the “contrary inten- 
tion” to preserving separate property required 
by the statute. McLeod v. McLeod, 74 N.C. App. 
144, 327 S.E.2d 910, cert. denied, 314 N.C. 331, 

333 8.E.2d 488 (1985). 
Presumption of gift of property to which 

title is taken by the entirety is limited to 
real property acquired by both spouses, as 
tenants by the entirety, in exchange for the 
separate property of one of them. The presump- 
tion does not extend to jointly held personal 
property which is acquired in exchange for the 
separate property of one spouse, as to do so 

would seem to defeat the legislative intent of 
subdivision (b)(2) of this section. McLean v. 
McLean, 88 N.C. App. 285, 363 S.E.2d 95 
(1987), aff'd, 323 N.C. 543, 374 S.E.2d 376 
(1988). 
House Built with Marital Funds on 

Property Acquired Prior to Marriage. — 
By treating a house and lot as separate prop- 
erty solely because the house, built with mari- 
tal funds, was built on land acquired by defen- 
dant prior to the marriage, the court erred in 
classifying the property. Classification must be 
according to the statutory definitions of sepa- 
rate property and marital property. Cable v. 
Cable, 76 N.C. App. 134, 331 S.E.2d 765, cert. 
denied, 315 N.C. 182, 337 S.E.2d 856 (1985). 
Additions, etc., to Wife’s Real Property 

Made During Marriage. — That part of the 
real property (i.e., house and water-front area) 
consisting of the unimproved property owned 
by the wife prior to marriage should have been 
characterized as separate, and that part of the 
property consisting of the additions, alterations 
and repairs provided during marriage should 
have been considered marital in nature and the 
marital estate was entitled to proportionate 
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return of its investment. Lawrence _ v. 
Lawrence, 75 N.C. App. 592, 331 S.E.2d 186, 

cert. denied, 314 N.C. 541, 335 S.E.2d 18 

(1985). 
Findings Required as to Debts Incurred 

During Marriage. — Where trial court failed 
to make adequate findings regarding the actual 
use of proceeds from a debt husband and wife 
incurred jointly, the findings were inadequate 
to determine whether the debt was marital or 
separate property; therefore, the case was re- 
manded for further factual findings on the 
issue. Rawls v. Rawls, 94 N.C. App. 670, 381 
6H 2d 790989): 
Marital Investment of Mortgage Pay- 

ments. — Where marital home was purchased 
by wife before the marriage and remained in 
her name only, and the marital estate invested 
$9,900 into the home by way of mortgage pay- 
ments during the marriage, while the separate 
estate vested an amount not disclosed in the 
record, the trial judge should have divided the 
equity based on the proportion invested by the 
marital and separate estates, so as to deter- 
mine what percentage of the total investment 
in the property was marital and what was 
separate, and then award each estate a propor- 
tionate return on its investment. Willis v. Wil- 
lis, 85 N.C. App. 708, 355 S.E.2d 828, rev'd on 

other grounds, 86 N.C. App. 546, 358 S.E.2d 
Dilger): 
Home Equity Derived from Wife’s Con- 

tribution. — Where wife’s contribution to mar- 
ital residence was a gift, and there was no 
statement of her intent that it be separate 
property, the proportion of the home equity 
derived from her contribution was marital 
property. Dewey v. Dewey, 77 N.C. App. 787, 
336 S.E.2d 451 (1985), cert. denied, 316 N.C. 
BON O44 ot Zdl Gos) 

Effect of Dissolution of Tenancy by En- 
tirety. — Although conveyances from wife to 
husband dissolved tenancy by the entirety in 
the parcels of land and vested title thereto 
solely in the husband, as provided by G.S. 
39-13.3(c), husband nevertheless acquired title 
to the property thereunder, not by gift, but 
during the course of the marriage and before 
the parties separated, and property so acquired 
is ipso facto marital property. Thus, contrary to 
the husband’s contention, dissolving of the ten- 
ancy by entirety did not remove the property 
involved from the ambit of the Equitable Dis- 
tribution Act, and the trial judge did not err in 
finding and concluding otherwise. Beroth v. 
Beroth, 87 N.C. App. 98, 359 S.E.2d 512, cert. 

denied, 321 N.C. 296, 362 S.E.2d 778 (1987), 
overruled in part on other grounds, Armstrong 
v. Armstrong, 322 N.C. 396, 368 S.H.2d 595 

(1988). 
Fact that both names were on note, 

standing alone, was not sufficient to show an 
intent to make a gift to the marital estate. 
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McLean v. McLean, 88 N.C. App. 285, 363 
S.E.2d 95 (1987), aff'd, 323 N.C. 543, 374 

9.E.2d 376 (1988). 
Findings Needed to Determine Portion 

of Spouse’s Inheritance Constituting Mar- 
ital Property. — In order to determine what 
part of a spouse’s inherited interest in a corpo- 
ration constituted marital property, the trial 
court would be required to make findings as to: 
(1) the value of plaintiff’s minority interest at 
the time of inheritance; (2) the value of plain- 
tiff’s controlling interest at the date of separa- 
tion; (3) the difference between the two; and (4) 
the proportion of that difference that were due 
to active appreciation, i.e., attributable to 

funds, talent, or labor that were assets of the 

marital community. The resulting amount 
would be marital property subject to equitable 
distribution. McLeod v. McLeod, 74 N.C. App. 
144, 327 S.E.2d 910, cert. denied, 314 N.C. 331, 
333 S.E.2d 488 (1985). 
Property Acquired While Parties Cohab- 

ited Out-of-Wedlock. — It was error for the 
trial judge to classify as marital property any 
interest in property acquired before the parties 
were married but while they lived together. 
McIver v. McIver, 92 N.C. App. 116, 374 S.E.2d 

144 (1988). 
The interests acquired by the parties in a 

parcel of real property that they purchased 
together, but as unmarried persons before they 
were married, were their respective separate 
property; however, any increases in equity and 
any debt incurred during the marriage were 
marital property. Glaspy v. Glaspy, 143 N.C. 
Appeeisbi545Sie.2d) 782, 2001 N.C. App. 
LEXIS 305 (2001). 
Property Purchased in Anticipation of 

Marriage. — The sole fact that property was 
purchased in anticipation of marriage is not, in 
and of itself, sufficient to establish donative 
intent. Tiryakian v. Tiryakian, 91 N.C. App. 
128, 370 S.E.2d 852 (1988). 
Even though a tax refund was not actu- 

ally paid until the parties separated, 
Court did not err in treating it as divisible 
marital property because it was attributable 
to activities of both parties in the course of their 
involvement with a family business. Allen v. 
Allen, 168 N.C. App. 368, 607 S.E.2d 331, 2005 
N.C. App. LEXIS 265 (2005). 
Term “acquired” has a dynamic mean- 

ing, thus adopting the source of funds theory 
which recognizes that because property 1s ac- 
quired over time, it may have a dual nature and 
must therefore be designated according to 
whether the funds used for acquisition were 
marital or separate. Tiryakian v. Tiryakian, 91 
N.C. App. 128, 370 S.E.2d 852 (1988). 
Property Acquired During Marriage 

Prior to Effective Date of Equitable Distri- 

bution. — The fact that husband acquired 

property during marriage but prior to the effec- 
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tive date of the Equitable Distribution Act does 
not mean that he also acquired a vested right in 
the law governing the disposition of property 
upon divorce which was in effect either at the 
time the property was acquired or at the time of 
his marriage. There is no such thing as a vested 
right in the continuation of an existing law. 
Armstrong v. Armstrong, 322 N.C. 396, 368 
S.E.2d 595 (1988). 

Classification of property must be sup- 
ported by the evidence and by appropriate 
findings of fact. McIver v. McIver, 92 N.C. App. 
116, 374 S.E.2d 144 (1988). 
Availability of Equitable Remedies Does 

Not Affect Classification of Property. — 
The potential availability of equitable reme- 
dies—such as constructive trust, resulting 
trust, recovery in quantum meruit or quasi- 

contract—does not transform property ac- 

quired before marriage into marital property 
subject to equitable distribution under this 
section. McIver v. McIver, 92 N.C. App. 116, 374 
Ss. 2d 144,(19838): 
Awards or settlements arising from a 

personal injury claim frequently are com- 
posed of many elements of recovery, some of 
which represent compensation for injury to, or 
loss of, marital property and some of which 
represent compensation for injury to separate 
property of the injured spouse. Personal injury 
recoveries may also include compensation for 
injury to the separate property of the non- 
injured spouse, such as the right of consortium, 
where such injuries have been properly alleged 
and proved. Johnson v. Johnson, 317 N.C. 437, 

346 S.E.2d 430 (1986). 
Proceeds representing a settlement recov- 

ered by a spouse upon a claim for his or her 
personal injuries sustained during the mar- 
riage of the parties may constitute marital 
property subject to distribution upon dissolu- 
tion of the marriage, depending on the purpose 
for which they were received. Johnson v. 
Johnson, 317 N.C. 437, 346 S.E.2d 430 (1986). 

Any part of an award compensating a non- 

injured spouse for loss of consortium is the 

separate property of the non-injured spouse. 

Lilly v. Lilly, 107 N.C. App. 484, 420 S.H.2d 492 

992): 
Although, based on his evidence, husband 

technically met his burden of proving that 

insurance proceeds from wife’s personal injury 

settlement were marital property, the charac- 

terization of a spouse’s personal injury settle- 

ment as marital or separate property depends 

on what the award was intended to replace. 

Lilly v. Lilly, 107 N.C. App. 484, 420 S.H.2d 492 

(1992) 
To the extent that an award replaces medical 

expenses, lost wages, or loss of earning capacity 

sustained during the marriage, it is marital 

property subject to equitable distribution. To 
the extent that the award replaces such eco- 
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nomic loss occurring after separation, it is the 

separate property of the injured spouse. How- 
ever, if the party claiming that the award is 
marital, i.e., the noninjured spouse, shows by a 
preponderance of the evidence that the award 
was acquired by the injured spouse during the 
marriage and before separation, then the entire 
award will be marital property unless the other 
party proves by a preponderance that the 
award, or some portion of it, was to compensate 
for economic loss occurring after the date of 
separation and is therefore separate property. 

Freeman v. Freeman, 107 N.C. App. 644, 421 

5 Weadto25°(1992): 
Wife was entitled to a claim against one-half 

of any monies which represented reimburse- 
ment for husband’s lost wages prior to the 
parties’ separation and those reimbursing him 
for medical expenses incurred prior to separa- 
tion. Taylor v. Taylor, 92 N.C. App. 413, 374 

S.E.2d 644 (1988). 
Personal injury award is composed of 

three potential elements of damages: (1) 

Those compensating the injured spouse for pain 
and suffering, disability, disfigurement, or lost 
limbs; (2) those compensating for lost wages, 
lost earning capacity, and medical and hospital 
expenses; and (3) those compensating the non- 
injured spouse for loss of services or loss of 
consortium. The portion of an award represent- 
ing compensation for non-economic loss, 1.e., 
personal suffering and disability, is the sepa- 
rate property of the injured spouse; the portion 
of an award representing compensation for eco- 
nomic loss, i.e., lost wages, loss of earning 
capacity during the marriage, and medical and 
hospital expenses paid out of marital funds, is 
marital property. Dunlap v. Dunlap, 85 N.C. 
App. 324, 354 S.E.2d 734 (1987). 

Gift From a Third Party. — A gift received 
by a spouse from a third party is the separate 
property of the receiving spouse. Friend- 
Novorska v. Novorska, 1381 N.C. App. 508, 507 
S.E.2d 900 (1998): 

Distinction Between Active and Passive 
Appreciation. — There is a distinction be- 
tween active and passive appreciation of sepa- 
rate property, in that active appreciation refers 
to financial or managerial contributions of one 
of the spouses to the separate property during 
the marriage, while passive appreciation refers 
to enhancement of the value of separate prop- 
erty due solely to inflation, changing economic 
conditions or other such circumstances beyond 
the control of either spouse. O’Brien v. O’Brien, 
13 NC App 4 tle 0816. be2d.300 C998) 

Test for Active Increase. — If either or 
both of the spouses perform substantial ser- 
vices during the marriage which result in an 
increase in the value of an investment account, 

that increase is to be characterized as an active 
increase and classified as a marital asset. 
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O’Brien v. O’Brien, 131 N.C. App. 411, 508 

S.E2d)300 C1998). 
Workers’ compensation awards are clas- 

sified as either marital or separate property 
depending on what the award was intended to 
replace. Freeman v. Freeman, 107 N.C. App. 

644, 421 S.E.2d 623 (1992). 
The trial court erred in determining 

that the plaintiff converted certain mari- 
tal funds to her own use during the marriage 
and in treating the allegedly converted funds as 
part of the marital estate in making its equita- 
ble distribution order, as defendant did not 

prove that any of this money was used to 
purchase assets that were owned by either of 
the parties on the date of separation. Lawrence 
vy. Lawrence, 100 N.C. App. 1, 394 S.E.2d 267 

Gogo 
Refusal to Consider Evidence of Hus- 

band’s Conversion of Property After Sep- 
aration Held Error. — The trial court erred 
in refusing to consider evidence concerning the 
husband’s conversion of property (i.e., shares of 
stock) after the parties’ separation. The ruling 
was error regardless of whether the property 
was originally obtained with marital or sepa- 
rate funds. Mauser v. Mauser, 75 N.C. App. 115, 
330 S.E.2d 63 (1985). 
Court to Determine What Is Marital 

Property. — Subsection (a) of this section 
makes it incumbent upon the court to deter- 
mine what is marital property. Thomas v. Tho- 
mas, 102.N.C. App. 127,401 S,B.2d 367401991), 

“Use and Possession” of Marital Asset. — 
It is plain on the face of this section that the 
provision for transfer of “the use and posses- 
sion” of a marital asset contemplates the trans- 
fer of an asset in kind; transferring the “use 

and possession” means that the spouse receiv- 
ing the transfer is entitled to hold the asset 
pending a final equitable distribution award 
and use it as it was meant to be used. Brown v. 
Brown, 112 N.C. App. 15, 4384 S.E.2d 873 

(1993); 

B. Marital Property Generally. 

This section mandates a complete list- 
ing of marital property, and an order that 
fails to do so is fatally defective. Little v. Little, 
74 N.C. App. 12, 327 S.H:2d: 283 (1985); Compe- 
lius v. Cornelius, 87 N.C. App. 269, 360 S.E.2d 
703 (9380). 
“Acquired” as Used in Subdivision (b)(1). 

— A dynamic rather than static interpretation 
of the term “acquired” as used in subdivision 
(b)(1) will best serve to prevent inequity. Acqui- 
sition must be recognized as the ongoing pro- 
cess of making payment for property or contrib- 
uting to the marital estate rather than being 
fixed on the date that legal title to property is 
obtained. Wade v. Wade, 72 N.C. App. 372, 325 
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S:E.2d 260, cert. denied, 313 N.C. 612, 330 

S.E.2d 616 (1985). 
“Vested” as Used in Subdivision (b)(1). — 

Vesting occurs when an employee has com- 
pleted the minimum terms of employment nec- 
essary to be entitled to receive retirement pay 
at some point in the future. Milam v. Milam, 92 
N:C. App. 105, 373 S.E.2d 459 (1988), cert. 
denied, 324 N.C. 247, 377 S.E.2d 755 (1989). 

“Presently owned” defined. — “Presently 
owned” under subsection (b)(1) refers to the 
date of separation, not the date of trial. 
Wornom v. Wornom, 126 N.C. App. 461, 485 
S.E.2d 856 (1997). 
The legislature’s decision not to provide 

by statute for a marital property presump- 
tion was deliberate. Johnson v. Johnson, 317 
N.C. 487, 346 $.E.2d 430 (1986). 

Assets to Be Classified According to 
Proof. — Under our statutory scheme, without 
the aid of any presumption, assets, the classi- 
fication of which is disputed, must be labeled 
for equitable distribution purposes either as 
“marital” or “separate,” depending upon the 
proof presented to the trial court of the nature 
of those assets. Johnson v. Johnson, 317 N.C. 
437, 346 S.E.2d 430 (1986). 
Where plaintiff failed to meet his burden of 

proving that liability was marital, he could not 
later claim error in the trial court’s classifica- 
tion of the debt. Tucker v. Miller, 113 N.C. App. 
785, 440 S.E.2d 315 (1994). 

Joint Account. — Absent clear and convinc- 
ing evidence to the contrary, creation of a spou- 
sal joint account should as a matter of law 
imply consent by each spouse to the use by the 
other of funds from the account for purposes of 
sustaining the family or enhancing its standard 
of living. Spence v. Jones, 83 N.C. App. 8, 348 
S.E.2d 819 (1986). 
Separate Property Not “Transmuted” 

into Marital Property. — Insurance settle- 
ment, originally the separate property of wife, 
was not transmuted into marital property as a 
result of wife’s having deposited it into the 
parties’ joint checking account. Lilly v. Lilly, 
107 N.C. App. 484, 420 S.E.2d 492 (1992). 
Entireties Property Presumed to Be Gift 

to Marital Estate. — A presumption of a gift 
to the marital estate of entireties property is 
consistent with a public policy to further the 
intent of both parties as evidenced by their 
mutual agreement. When one party titles prop- 
erty jointly it is reasonable that the other party 
expects it to be an addition to marital property. 
To protect those expectations the property 
should be classified as marital unless the do- 
nor’s contrary intent was clearly brought to the 
attention of the donee. McLeod v. McLeod, 74 
N.C. App. 144, 327 S.E.2d 910, cert. denied, 314 
RWCrs831> 333 :°S.Fo2d 48811985). 

While there was evidence that plaintiff’s 
grandmother intended checks written to plain- 

ART. 1. DIVORCE, ETC., GENERALLY §50-20 

tiff and the checks written to defendant hus- 
band only as a gift to plaintiff, where the record 
was void of any evidence concerning plaintiff’s 
intent when placing those checks into property 
titled in the entireties, the trial court erred by 
finding that plaintiff did not intend to make a 
gift to the marital estate. Upon remand, the 
trial court could consider the individual contri- 
butions of separate property if it viewed those 
contributions as an appropriate factor under 
subdivision (c)(12). Hunt v. Hunt, 85 N.C. App. 
484, 355 8.E.2d 519 (1987): 
Presumption May Be Overcome by 

Clear, Cogent and Convincing Evidence. 
— Under common law, a deed conveying real 
estate to a husband and wife creates an estate 
by the entireties. However, title is not abso- 
lutely controlling under the Equitable Distribu- 
tion Act. Joint title merely creates a rebuttable 
presumption of marital property, which may be 
overcome by clear, cogent, and convincing ev1- 
dence of the third party donor’s contrary intent. 
Loeb v. Loeb, 72 N.C. App. 205, 324 S.E.2d 33 

(1985), overruled in part on other grounds, 
Armstrong v. Armstrong, 322 N.C. 396, 368 
S.H.2d 595 (1988). 
Where a spouse furnishing consideration 

from separate property causes property to be 
conveyed to the other spouse in the form of 
tenancy by the entireties, a presumption of a 
gift of separate property to the marital estate 
arises, which is rebuttable by clear, cogent, and 
convincing evidence. McLeod v. McLeod, 74 
N.C. App. 144, 327 S.E.2d 910, cert. denied, 314 

NuG, 3315 3300S.h.2d)488 (1935); Mcleéanvv: 
Mehean, 88 NiGirApp: 285; 363° S.H2d,.95 
(1987), aff’d, Garris v. Garris, 92 N.C. App. 467, 

374 S.E.2d 638 (1988). 
Presumption That Gifts Between 

Spouses Are Marital Property. — Provision 
of subdivision (b)(2) of this section that “prop- 
erty acquired by gift from the other spouse 
during the course of the marriage shall be 
considered separate property only if such an 
intention is stated in the conveyance” has been 
interpreted as creating a presumption that 
gifts between spouses are marital property. 
Dewey v. Dewey, 77 N.C. App. 787, 336 S.E.2d 
451 (1985), cert. denied, 316 N.C. 376, 344 
S.E.2d 1 (1986). 
Presumption of Use for Marital Pur- 

poses Overcome. — Findings, along with 
plaintiff’s testimony that he was unaware that 
defendant was converting funds, and defen- 
dant’s acknowledgment that she could not ac- 
count for $150,000 she spent were sufficient to 
overcome the presumption that the withdrawal 
of funds was with plaintiff's consent and for 
marital purposes. Wornom v. Wornom, 126 N.C. 
App. 461, 485 S.E.2d 856 (1997). 

In order for property to be considered 
marital property it must be acquired be- 
fore date of separation and must be owned 
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at date of separation. Foster v. Foster, 90 

N.C. App. 265, 368 S.E.2d 26 (1988), cert. 

denied, 324 N.C. 245, 376 S.E.2d 739 (1989). 

Marital property is valued as of the date 

of the parties’ separation. This valuation 

date is used to determine the equitable distrib- 

utive share of each party. However, where there 

is evidence of active or passive appreciation of 

the marital assets after that date, the court 

must consider such appreciation as a factor 

under subdivision (c)(11a) or (12), respectively. 

Mishler v. Mishler, 90 N.C. App. 72, 367 S.E.2d 

385, cert. denied, 323 N.C. 174, 373 S.E.2d 111 

(1988). 
The trial court must make a written 

finding of the passive or active character 

of post-separation appreciation and in that 

context the trial court is not required to quan- 

tify the post-separation increase on each mari- 

tal asset as active or passive but must make 

ultimate findings of fact regarding the charac- 

ter of the total post-separation appreciation. 

Smith v. Smith, 336 N.C. 575, 444 S.E.2d 420 

(1994). 
Requiring trial courts to make ultimate find- 

ings of fact as to whether post-separation ap- 
preciation is active or passive will effectuate 
meaningful appellate review by informing ap- 
pellate judges as to how distributional factors 
were used. Smith v. Smith, 336 N.C. 575, 444 

S.E.2d 420 (1994). 
Passive Appreciation in Investment Ac- 

count. — Any appreciation of an investment 
account established with the wife’s separate 
funds was purely passive appreciation, and 
thus, appreciation was the wife’s separate prop- 
erty, where the spouses merely met with an 
investment advisor and chose among invest- 
ment alternatives. O’Brien v. O’Brien, 131 N.C. 

App. 411, 508 S.H:2d 300 (1998). 
Increase in Value of Separate Property 

Due to Active Appreciation Is Marital 
Property. — Subdivision (b)(2) of this section 
refers only to passive appreciation of separate 
property, such as that due to inflation, and not 
to active appreciation resulting from the contri- 
butions, monetary or otherwise, by one or both 
spouses. The increase in the value of separate 
property due to active appreciation, which oth- 
erwise would have augmented the marital es- 
tate, is marital property. Lawrence v. 

Lawrence, 75 N.C. App. 592, 331 S.E.2d 186, 
cert. denied, 314 N.C. 541, 335 S.E.2d 18 

(1985). 
While an inherited interest in a closely-held 

corporation qualifies as separate property un- 
der the statute, any increase in its value due to 
active appreciation is marital property. McLeod 
v. McLeod, 74 N.C. App. 144, 327 S.E.2d 910, 
cert. denied, 314 N.C. 331, 333 S.E.2d 488 

(1985). 
An increase in value of separate property due 

to active appreciation, which otherwise would 
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have augmented the marital estate, is marital 

property. Thus the marital partnership shares 

in increases in the value of property it has 

proportionately “acquired” in its own right. 

McLeod v. McLeod, 74 N.C. App. 144, 327 

S.E.2d 910, cert. denied, 314 N.C. 331, 333 

S.E.2d 488 (1985). 
Active appreciation of the value of separate 

property due to contributions of either spouse 

during marriage is nonetheless marital prop- 

erty, and therefore, is subject to equitable dis- 

tribution. Rogers v. Rogers, 90 N.C. App. 408, 

368 S.E.2d 412, cert. denied, 323 N.C. 366, 373 

S.E.2d 548 (1988). 
The post-separation appreciation of marital 

property must be treated as a distributional 

factor under subdivision (c)(1la) or (c)(12). 
Mrozek v. Mrozek, 129 N.C. App. 43, 496 S.E.2d 

836 (1998). 
When a spouse uses separate property 

in the acquisition of property titled by the 
entireties, a gift to the marital estate is 
presumed; this presumption is rebuttable only 
by clear, cogent and convincing evidence that a 
gift was not intended. McLean v. McLean, 323 
N.C. 548, 374 S.E.2d 376 (1988). 
Bonus Payments. — A bonus based upon 

work performed during the marriage is not 
necessarily marital property. The bonus must 
also be vested. Edwards v. Edwards, 110 N.C. 
App. 1, 428 S.E.2d 834, cert. denied, 335 N.C. 
172, 4836'S. 2d 37450995): 
Vested Stock Options. — Stock options 

granted an employee by his or her employer 
which are exercisable upon the date of separa- 
tion or which may not be cancelled, and which 
may, therefore, be said to be vested as of the 
date of separation, are marital property. Hall v. 
Hall, 88 N.C. App. 297, 363 S.E.2d 189 (1987). 
Unvested Entitlement to Stock. — Where 

the wife entered into an employment agree- 
ment with the employer just prior to the par- 
ties’ separation under which the wife was enti- 
tled to receive 10,000 shares of the employer’s 
stock, which was eventually exchanged with 
the stock of a corporation that later purchased 
the employer, the proceeds from the sale of the 
corporation’s stock were properly classified as 
divisible under G.S. 50-20(b)(4)(b), or in the 
alternative, marital under G.S. 50-20(b)(1); 
marital property under G.S. 50-20(b)(1) in- 
cluded both vested and nonvested stock op- 
tions, and although the wife’s shares of stock 
did not vest until after the date of separation, 
the wife’s employment agreement, executed 
prior to the separation, created the wife’s right 
to the shares. Ubertaccio v. Ubertaccio, 161 

N.C. App. 352, 588 S.E.2d 905, 2003 N.C. App. 
LEXIS 2197 (2003), aff'd, 359 N.C. 175, 604 
S.E.2d 912 (2004). 
With regard to failure of trial court to 

equally divide the marital debts, subdivi- 
sion (c)(11la) was not controlling where the 
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payment of the marital debts in question was 
ordered as a part of the award of alimony 
pendente lite. Morris v. Morris, 90 N.C. App. 94, 
367 S.E.2d 408 (1988). 
Active Appreciation in Nonowned Real 

Property. — Where marital funds were ex- 
pended to make improvements upon the cou- 
ple’s nonowned dwelling, the improvements 
were an asset acquired by the parties during 
marriage; consequently, plaintiff was entitled 
to an equitable share in the insurance proceeds 
realized upon destruction of the premises. 
Locklear v. Locklear, 92 N.C. App. 299, 374 
S.E.2d 406 (1988). 
Improvements on Nonowned Property. 

— Parties had a marital property interest in 
premises owned by defendant’s parents arising 
from the improvements in the property accom- 
plished by the parties during their marriage. 
Locklear v. Locklear, 92 N.C. App. 299, 374 
S.E.2d 406 (1988). 
When a third party holds legal title to 

property which is claimed to be marital 
property, that third party is a necessary party 
to the equitable distribution proceeding, with 
their participation limited to the issue of the 
ownership of that property. Upchurch v. 
Upchurch, 122 N.C. App. 172, 468 S.E.2d 61 
(1996), review denied, 343 N.C. 517, 472 S.E.2d 
26 (1996). 
Taxes on Maritally Owned Property. — A 

debt incurred during marriage for the joint 
benefit of husband and wife is a marital debt, 

and taxes on maritally owned property is such 
a debt. Bowman v. Bowman, 96 N.C. App. 253, 
Boop 2oeLeo (1989): 
Insurance proceeds intended as exclu- 

sive recompense for a spouse’s lost wages 
and medical expenses are part of the marital 
estate subject to distribution. Little v. Little, 74 
N.C. App. 12, 327 S.E.2d 283 (1985). 

Wife was entitled to a proportionate re- 
turn on the $5,000 in marital funds which 
she contributed toward purchase of property. 
Peak v. Peak, 82 N.C. App. 700, 348 S.E.2d 353 
(1986), remanding for findings to determine the 
reasonableness of the court’s award. 
The trial court properly classified the 

parties’ residence as marital property, 
where the parties’ residence was titled in their 
names as entireties property, and the defen- 
dant did not come forward with clear, cogent, 

and convincing evidence to rebut the presump- 
tion created by the property being titled as 
entireties property. Thompson v. Thompson, 93 
WiC rApps 229,°377'S.E.2d 767 (1989). 

Since in an equitable distribution pro- 
ceeding, only marital property is subject 
to distribution by the court, the trial court 
was without authority to appoint the spouses 
as trustees of an educational fund belonging to 
the parties’ two children; further, the condition 

that the funds would be distributed to the 
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children only after they complete four years of 
college is a creation of the court and one for 
which the trial court had no authority. 
Lawrence v. Lawrence, 100 N.C. App. 1, 394 

S.E.2d 267 (1990). 
Property Subject to Bankruptcy Pro- 

ceedings. — When a pending claim for equita- 
ble distribution concerns property whose status 
as marital is foreseeably a matter of some 
dispute, a former spouse cannot sit on her 
rights in bankruptcy, only to surface later and 
lay claim to that property after it had already 
been subjected to possible liquidation, attach- 
ment, or other manner of disposal. Walston v. 
Walston, 190 Bankr. 66 (E.D.N.C. 1995). 
Leased Car. — The trial court did not err in 

failing to classify, value, and distribute a leased 

Porsche as a marital asset, where after the 

separation date, defendant returned the car to 
the leasing company and received no money in 
return because he had no equity in it. Fox v. 
Fox, 103 N.C. App. 18, 404 S.E.2d 354 (1991). 
Goodwill of Corporation. — The trial 

court erred in concluding that the goodwill of 
the corporation was an asset unique to plaintiff 
and in finding 100% of the goodwill to be a 
marital asset. Using the uncontested value of 
the goodwill, the trial court should include that 
value as part of the valuation of the corpora- 
tion, calculate the portion of the corporation 
that is marital at 80%, and distribute accord- 
ingly. Tucker v. Miller, 113 N.C. App. 785, 440 
S.E.2d 315 (1994). 
Post-separation appreciation of a mari- 

tal asset is not marital property and there- 
fore cannot be distributed by the trial court. 
Such appreciation is a distributional factor 
which the court must consider in resolving 
what division of the marital property would be 
equitable. Fox v. Fox, 114 N.C. App. 125, 441 
S.E.2d 613 (1994). 
A marital debt is one incurred, during the 

marriage and before the date of separation, by 
either or both spouses for the joint benefit of the 
parties. Huguelet v. Huguelet, 113 N.C. App. 
533, 489 S.E.2d 208, cert. denied, 336 N.C. 605, 
447 S.E.2d 392 (1994). 
Any debt incurred by one or both of the 

spouses after the date of separation to pay offa 
marital debt which exists on the date of sepa- 
ration is properly classified as a marital debt. 
Huguelet v. Huguelet, 113 N.C. App. 533, 439 
S.E.2d 208, cert. denied, 336 N.C. 605, 447 

Si Hi2dv392 (1994). 
Separate debt cannot be distributed; how- 

ever, the trial court should consider such debt 

as a factor in deciding what constitutes an 
equitable division of the marital property. Fox 
ve Poxm ltd NiC:wApp. 125,441 Sike2d613 

(1994). 
Federal Tax Lien Properly Classified as 

Marital Debt. — A federal tax lien on a ma- 
sonry business started by the husband after the 
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parties’ marriage was properly determined to 

be a marital debt since the business profits 

were for the joint benefit of the parties as 

husband and wife during the marriage. Glaspy 

v. Glaspy, 143 N.C. App. 435, 545 S.E.2d 782, 

2001 N.C. App. LEXIS 305 (2001). 

Marital Property in Bankruptcy Pro- 

ceedings. — Where a bankruptcy trustee ob- 

jected to the use by a wife of her wild card 

exemption for property owned by her husband, 

a claim for equitable distribution was, under 

G.S. 50-20(b), a species of common ownership 

that vested at the time of the parties’ separa- 

tion; this vested right, however, did not create a 

property right in the marital property. In re 

Horstman, 276 Bankr. 80, 2002 Bankr. LEXIS 

379 (Bankr. E.D.N.C. 2002). 

C. Separate Property Generally. 

Legislative Intent. — Subsection (b) ex- 

presses a clear legislative intent that separate 

property brought into the marriage or acquired 

by a spouse during the marriage be returned to 

that spouse, if possible, upon dissolution of the 

marriage. Friend-Novorska v. Novorska, 131 
N.C. App. 508, 507 S.E.2d 900 (1998). 
There is no requirement that spouse 

who owns separate property declare the 
intention that the property remain separate, 
or that the property for which separate prop- 
erty is exchanged be separate. Lewis v. Lewis, 
98 N.C. App. 138, 389 S.E.2d 638, cert. denied, 

327 N.C. 637, 399 S.E.2d 124 (1990). 
Separate property remains separate 

property when it is exchanged for other 
separate property unless the conveyance 
states a contrary intention. McLean v. McLean, 
88 N.C. App. 285, 363 S.E.2d 95 (1987), aff'd, 
323 N.C. 543, 374 S.E.2d 376 (1988). 

Property acquired in exchange for separate 
property is separate property, as is income 
derived from separate property and as are 
increases in the value of separate property. 
Caudill v. Caudill, 181 N.C. App. 854, 509 

S.E.2d 246 (1998). 
Separate property is not subject to equi- 

table distribution. McLeod v. McLeod, 74 

N.C: App. 144, 32715. Ei 2d 910Fcertxdenied 7314 
N.C4331,0333 8:H.20'483 98a): 
And Must Be Returned to Spouse Who 

Owns It. — Separate property brought into the 
marriage or acquired by a spouse during the 
marriage must be returned to that spouse, if 
possible, upon dissolution of the marriage. 
Wade v. Wade, 72 N.C. App. 372, 325 S.E.2d 
260, cert. denied, 313 N.C. 612, 330 S.E.2d 616 

(1985). 
Separate Property Remained Separate 

Absent a Clear Expression of Intent to 
Give it to the Marital Estate. — When a 
husband moved a house he had owned prior to 
the parties’ marriage onto a lot owned by the 
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parties as tenants by the entirety, and the lot 

and house were sold, it was error for a trial 

court to classify all of the proceeds from that 

sale as marital property because, under G.S. 

50-20(b)(2), the separate property remained 

separate absent a clear expression of the hus- 

band’s intent to give the property to the marital 

estate, and there were no findings indicating 

such an intent, so the trial court had to deter- 

mine how much of the proceeds were attribut- 

able to the husband’s separate house, and how 

much were attributable to the lot. Goldston v. 

Goldston, 159 N.C. App. 180, 582 S.E.2d 685, 

2003 N.C. App. LEXIS 1431 (2003). 

Effect of Title. — Where land or personalty 

is purchased with the “separate property” of 

either spouse, it remains the “separate prop- 

erty” of that spouse, regardless of how the title 
is made. Mims v. Mims, 305 N.C. 41, 286 8.E.2d 

MO NIS2): 
Passive Appreciation in Separate Prop- 

erty’s Value Is Separate Property. — Subdi- 
vision (b)(2) of this section, which classifies an 

increase in value of separate property as sepa- 

rate property, refers only to an increase due to 
passive appreciation, which does not deplete 
the marital state. McLeod v. McLeod, 74 N.C. 
App. 144, 327 S.E.2d 910, cert. denied, 314 Nac. 

§319333'0.E. 2d 483871985) 
Increases in value of separate property re- 

main separate property only to the extent that 
the increases are passive, as opposed to active 
appreciation resulting from the contributions of 
the parties during the marriage. Lawing v. 
Lawing, 81 N.C. App. 159, 344 S.E.2d 100 

(1986). 
No Active Appreciation In Value of Med- 

ical License. — Where plaintiff was unable to 
show an increase in the value of defendant’s 
medical license and the evidence tended to 
show that marital efforts led to the acquisition 
of the separate property rather than to an 
active increase in its value, the trial court did 
not err in refusing to value the active appreci- 
ation. Conway v. Conway, 131 N.C. App. 609, 
508 S.E.2d 812:(1998). 
No Difference Between Passive and Ac- 

tive Increases in Evaluating Contribu- 
tions. — For the purposes of evaluating contri- 
butions to the marital economy for equitable 
distribution, there is no difference between 

“passive” increases in separate property (inter- 
est, inflation) and “active” increases brought 
about by the labor of third parties for whom 
neither spouse has responsibility. Lawing v. 
Lawing, 81 N.C. App. 159, 344 S.E.2d 100 

(1986). 
Wife’s Contribution to Husband’s Sepa- 

rate Property. — Fact that wife’s contribu- 
tions to husband’s separate property, a beach 
condominium, consisted of those functions 

which a homemaker performs did not disentitle 
her from having the appreciation in the prop- 
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ertys value classified as marital property. 
Beightol v. Beightol, 90 N.C. App. 58, 367 
pele2di347 cert. (denied;1323. N:Gw 17), 373 

S.E.2d 104 (1988). 
Courts have consistently recognized the 

interest acquired by the nontitled spouse 
in separately-owned property which in- 
creases in value due to the personal efforts of 
the nontitled spouse. Beightol v. Beightol, 90 
N.C. App. 58, 367 S.E.2d 347, cert. denied, 323 
NIG aii desi 3eS:H.2d 104, (1988). 

There is no rule of law which even intimates 
that a nontitled spouse should be penalized and 
not allowed a return on his or her investment 
because the efforts expended were characteris- 
tic of those which a caring and loving spouse 
would have performed in any event. Beightol v. 
Beightol, 90 N.C. App. 58, 367 S.E.2d 347, cert. 
denied, 323 N.C. 171, 373 S.E.2d 104 (1988). 
Annuity and Bank Account. — As to an- 

nuity and bank account acquired in exchange 
for separate property of husband, there was no 
error in the trial court’s conclusion that the 
property remained the separate property of 
husband, where although husband added wife’s 
name to the bank account and annuity, the 
record disclosed no evidence of any intention 
that the funds would not remain his separate 
property. Manes v. Harrison-Manes, 79 N.C. 
App. 170, 338 S.E.2d 815 (1986). 

Social Security Disability Benefits. — 
The defendant’s Social Security disability ben- 
efits should not have been valued within the 
marital estate and distributed as part of the 
marital estate. Cooper v. Cooper, 143 N.C. App. 
322, 545 S.E.2d 775, 2001 N.C. App. LEXIS 270 

(2001). 
Spouse’s Disability Benefits. — Where a 

spouse’s disability benefits replaced the 
spouse’s post-separation loss of earning capac- 
ity, the benefits were properly classified as 
separate marital property and was not includ- 
able in the property distribution. Finkel v. 
Finkel, 162 N.C. App. 344, 590 S.E.2d 472, 2004 
N.C. App. LEXIS 117 (2004), cert. denied, 358 
N.C. 234, 595 S.E.2d 150 (2004). 

Separate Property Used to Pay Mort- 
gage. — Separate property in the sum of 
$8,983.37 acquired by wife from her mother, 
which was used to help pay the mortgage on the 
family residence held as tenants by the en- 
tirety, became marital property upon such use. 
Draughon v. Draughon, 82 N.C. App. 738, 347 
S.E.2d 871 (1986), cert. denied, 319 N.C. 103, 
Bpato.be2d 107,(1987). 
Where mortgage payments made after 

separation consisted entirely of defen- 
dant’s separate property, it would appear 

* that defendant should be credited with at least 

the amount by which he decreased the princi- 
pal owed in the marital home. Hunt v. Hunt, 85 
N.C. App. 484, 355 $.E.2d 519 (1987). 

Despite fact that the plaintiff and the defen- 
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dant shared custody of the children by alternat- 
ing their presence in the marital home during 
the couple’s separation, the court erred in fail- 
ing to credit plaintiff with paying the entire 
mortgage debt on the marital property as of the 
date of separation. Hendricks v. Hendricks, 96 
NC. App.1462,. 386) (S.E:2de841(1989),.) cert: 
denied, 326 N.C. 264, 389 S.E.2d 113 (1990). 
The entireties conveyance itself suffi- 

ciently indicated the “contrary intention” 
under this section to preserving separate prop- 
erty. Thompson v. Thompson, 93 N.C. App. 229, 
O¢1  .Hi2d 767Cl989); 
Separate Property Exchanged for Prop- 

erty Owned as Tenants by the Entireties. 
— Husband was presumed to have made gift of 
separate property to marital estate where sep- 
arate property was exchanged for residential 
lot which was owned by parties as tenants by 
the entireties without reservation of interest. 
Haywood v. Haywood, 106 N.C. App. 91, 415 
Seb.2d 565, cert adenied) 331 IN:©. 558, 418 

S.E.2d 665 (1992), cert. denied, 331 N.C. 553, 

418 S.E.2d 666 (1992). 
House Bought with Proceeds of Sepa- 

rate Property. — The proceeds from the sub- 
sequent sale during marriage of a boat which 
husband had built before the marriage be- 
longed to him, as the source of those funds, the 
boat, was his; when the monies were then used 
to construct husband’s and wife’s house, the 
house became the separate property of the 
husband, absent evidence that the home was 

taken by the entireties, or that husband made a 
gift of the house to his wife. Lewis v. Lewis, 98 
N.C. App. 138, 389 S.E.2d 638, cert. denied, 327 
NG, 637,.399°5. BE. 2d 24 (1990): 

Storage of Separate Property in Joint 
Safety Deposit Box. — Gold coins that were 
acquired in exchange for the plaintiff’s sepa- 
rate property were the plaintiff's separate 
property. That the plaintiff stored the coins in a 
joint safety deposit box was not an express 
contrary intention in the conveyance that the 
coins be considered to be marital property. 
Haywood v. Haywood, 106 N.C. App. 91, 415 
S.E.2d 565, cert. denied, 331 N.C. 553, 418 
S.E.2d 665 (1992), cert. denied, 331 N.C. 553, 

418 S.E.2d 666 (1992). 
Where a $17,000 BMW was paid with 

$10,000 given to the husband by his grand- 
mother and deposited by him in a joint bank 
account, and there was no evidence of any 
donative intent, absent the deposit, $10,000 of 
the BMW purchase price should be considered 
the husband’s separate property. Tiryakian v. 
Tiryakian, 91 N.C. App. 128, 370 S.E.2d 852 

(1988). 
Where an automobile was purchased 

prior to marriage with a $7,000 down pay- 
ment by husband, and was titled to both 
husband and wife, and they both made pay- 
ments out of separate funds before marriage, 
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and wife continued to make payments during 

separation, the automobile should not have 

been included as marital property in divorce 

proceedings but instead should have been ap- 

portioned pro rata to each estate (husband’s 

separate, wife’s separate, and marital). 

Tiryakian v. Tiryakian, 91 N.C. App. 128, 370 

S.Hi2d#852(1988): 

Trial court did not err in classifying 

husband’s various aircraft, and related in- 

come, as his separate property, under G.S. 

50-20(b)(2), because it was all traceable to an 

airplane the husband purchased prior to the 

parties’ marriage. Fountain v. Fountain, 148 

N.C. App. 329, 559 S.E.2d 25, 2002 N.C. App. 

LEXIS 36 (2002). 

Trial Court Erred in Classifying Hus- 

band’s Settlement Fees as Separate Prop- 

erty. — Husband’s right, as partner of the law 

firm, to a share in the settlement fees was 

secured and established prior to the date of 

separation and could not be canceled; thus, 

pursuant to former G.S. 50-20(b)(1), it was 

error to classify the husband’s portion of the 

settlement fee as the husband’s separate prop- 

erty. Rice v. Rice, 159 N.C. App. 487, 584 S.E.2d 

317, 2003 N.C. App. LEXIS 1496 (2003). 

Nonvested Stock Options. — Stock op- 

tions granted to an employee by his or her 

employer which are not exercisable as of the 

date of separation and which may be lost as a 

result of events occurring thereafter are not 

vested, and should be treated as the separate 

property of the spouse for whom they may, 

depending upon circumstances, vest at some 

time in the future. Hall v. Hall, 88 N.C. App. 

297, 363 S.E.2d 189 (19877). 
Money in Separate Account. — In divorce 

proceeding, where defendant argued that be- 

cause her father gave money to her, and she 

deposited it in an account which was solely in 

her name, that the account should be classified 

as her separate property, however, the only 

evidence which was presented indicating dona- 
tive intent as to this gift was defendant’s testi- 
mony that “well, my daddy wants me to have 
this and I’m going to keep it separate,” defen- 

dant did not meet the burden of showing by a 

preponderance of the evidence that the account 
met the definition of separate property. 

Johnson v. Johnson, 114 N.C. App. 589, 442 

S.E.2d 533 (1994). 
Inherited Funds Deposited in Joint Ac- 

count. — Funds deposited into a joint account 
were the separate property of the husband, 
where the funds were inherited from the hus- 
band’s mother even though he stated he in- 
tended to use part of the inheritance for marital 
purposes. Friend-Novorska v. Novorska, 131 
N.C. App. 508, 507 S.E.2d 900 (1998). 
Transmutation Doctrine Rejected. — 

The doctrine of transmutation is not recognized 
in this state, so that the mere commingling of 
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marital funds with separate funds alone does 

not automatically transmute the separate prop- 

erty into marital property. O’Brien v. O’Brien, 

131 N.C. App. 411, 508 S.E.2d 300 (1998). 

Gifts to Spouse. — In equitable distribution 

cases, gifts to a spouse from the other spouse 

may be classified as separate property under 

subsection (b)(2). Milner v. Littlejohn, 126 N.C. 

App. 184, 484 S.E.2d 453 (1997). 

The party seeking to show its separate na- 

ture must show by the preponderance of the 

evidence that the gift was given with such and 

intention. Milner v. Littlejohn, 126 N.C. App. 

184, 484 S.E.2d 453 (1997). 

Checks from the wife’s aunt made out to the 

husband were the wife’s separate property, 

where in attempting to distribute her property 

to her beneficiaries to avoid inheritance taxes, 

the aunt sent two $10,000 checks to the hus- 

band but noted in a letter her intention that the 

checks were gifts for the wife. O’Brien v. 

O’Brien, 131 N.C. App. 411, 508 S.E.2d 300 

(1998). 
Trial court’s treatment of the husband’s 

separate property interest in the medical 

practice as a distributional practice was 

not an abuse of discretion. White v. Davis, 163 

N.C. App. 21, 592 S.E.2d 265, 2004 N.C. App. 

LEXIS 256 (2004), cert. denied, 358 N.C. 739, 

603 S.E.2d 127 (2004). 

D. Professional and Business Licenses. 

Valuation of Professional Practice and 

Goodwill Generally. — In ordering an equi- 

table distribution of marital property, a court 

should make specific findings regarding the 

value of a spouse’s professional practice and the 

existence and value of its goodwill, and should 

clearly indicate the evidence on which its valu- 

ations are based, preferably noting the valua- 

tion method or methods on which it relied. The 

court may appoint an additional expert witness 

under G.S. 8C-1, Rule 706, if needed. On ap- 

peal, if it appears that the trial court reason- 

ably approximated the net value of the practice 

and its goodwill, if any, based on competent 

evidence and on a sound valuation method or 

methods, the valuation will not be disturbed. 

Poore v. Poore, 75 N.C. App. 414, 331 S.E.2d 

266, cert. denied, 314 N.C. 548, 335 S.E.2d 316 

(1985). 
Where trial court established a net value for 

husband’s landscaping business equal to the 

net value of the tangible assets of that busi- 
ness, and it could not be determined from the 

court’s findings what method the court used in 

determining that the business had no goodwill 
and whether that determination was based on 
a sound method of valuation, the cause would 

be remanded for further findings as to the value 
of plaintiff's business. Draughon v. Draughon, 

82 N.C. App. 738, 347 S.E.2d 871 (1986), cert. 
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denied, 319 N.C. 103, 353 S.E.2d 107 (1987). 
Criteria for valuation of a professional 

association set out in Poore v. Poore, 75 N.C. 
App. 414, 331 S.E.2d 266, cert. denied, 314 N.C. 
5438, 335 S.E.2d 316 (1985), are factors for the 
court to consider in valuing a professional in- 
terest, and are not criteria for admissibility of 
the expert’s opinion. McLean v. McLean, 88 
N.C. App. 285, 363 S.E.2d 95 (1987), aff’d, 323 
N.C. 643/374 S.E.2d 376 (1988). 
Goodwill is an asset which must be val- 

ued and considered in determining the value 
of a professional practice for purposes of equi- 
table distribution. Poore v. Poore, 75 N.C. App. 
414, 331 S.E.2d 266, cert. denied, 314 N.C. 543, 
390.0. H.2d°316 (1985). 

Trial court’s recognition of the existence of 
corporation’s goodwill, but failure to determine 
its value, was error. Locklear v. Locklear, 92 
N.C. App. 299, 374 S.E.2d 406 (1988). 
Method of Valuation. — Any legitimate 

method of valuation that measures the present 
value of goodwill by taking into account past 
results, and not the post-marital efforts of the 
professional spouse, is a proper method of val- 
uing the goodwill of a professional practice. 
Poorer. .PooreJ0O0N.C “App. 414, 3318.E.2d 
266, cert. denied, 314 N.C. 5438, 335 S.E.2d 316 

(1985). 
Factors listed in Poore v. Poore, 75 N.C. App. 

414, 331 S.E.2d 266, cert. denied, 314 N.C. 543, 
335 S.E.2d 316 (1985), as relevant in valuing 
goodwill, namely, age, health, reputation of the 
practitioner, nature of the practice, length of 
time in existence, profitability, and compara- 
tive professional success, are helpful, though 
not exclusive or absolute. McLean v. McLean, 

BYaINIOib4 ay 37451820 376 (1988). 
When a professional practice has not been 

established for a sufficient period to determine 
goodwill based on comparable past earnings, 
the capitalization of excess earnings method of 
valuing goodwill should be used, which is based 
in part on the amount by which the earnings of 
the professional spouse exceed that which 
would have been earned by a person with 
similar education, experience, and skill as an 
employee in the same general locale. Conway v. 
Conway, 131 N.C. App. 609, 508 S.E.2d 812 

(1998). 
License to Practice Dentistry. — It was 

error for the trial court to fail to find that a 
spouse’s license to practice dentistry was sepa- 
rate property. Poore v. Poore, 75 N.C. App. 414, 
331 S.E.2d 266, cert. denied, 314 N.C. 543, 335 
S.E.2d 316 (1985). 

In an equitable distribution action, the den- 
tal license of a practicing dentist was separate 

‘property, which the trial court should have 
considered as one of the factors affecting equi- 
table distribution. Dorton v. Dorton, 77 N.C. 
App. 667, 336 S.E.2d 415, cert. denied, 314 N.C. 

543, 000 0.E.2d 316 (1985). 
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Medical License and Interest in Medical 
Clinic. — The trial court did not commit error 

in concluding as a matter of law that the 
husband’s medical license, including any in- 
creases or additions thereto, whether active or 
passive, as well as his interest in a medical 
clinic, constituted his separate property. Stew- 

art v. Stewart, 141 N.C. App. 236, 541 S.E.2d 
209, 2000 N.C. App. LEXIS 14389 (2000). 
Value of Spouse’s Law Practice. — On 

remand to determine the value of spouse’s law 
practice, the trial court was directed to consider 
the following components of the association as 
enumerated in Poore v. Poore, 75 N.C. App. 414, 
331 S8.E.2d 266, cert. denied, 314 N.C. 543, 335 

S.E.2d 316 (1985): (a) its fixed assets including 
cash, furniture, equipment, and other supplies; 

(b) its other assets including accounts receiv- 
able and the value of work in progress; (c) its 
goodwill, if any; and (d) its liabilities. McLean v. 
McLean, 323, N.C. 543, 374 S.H.2d 376 (1988). 
Appointment of Expert to Appraise Den- 

tal Practice. — In an equitable distribution 
action, the trial court has the authority under 
G.S. 8C-1, Rule 706 to appoint an expert wit- 
ness to appraise the goodwill and other value of 
a dental practice. Dorton v. Dorton, 77 N.C. 
Apps Gn, 606 5:1/2d'415 (1935), 

Criteria for admissibility of an expert 
opinion as to the value of a professional 
association set out in Poore v. Poore, 75 N.C. 

App. 414, 331 S.E.2d 266, cert. denied, 314 N.C. 
543, 335 S.E.2d 316 (1985), are factors for the 
court to consider in valuing the professional 
interest, and are not criteria for admissibility of 
the expert’s opinion. McLean v. McLean, 88 
NIC App,2c5, 62.5.4) 20,95 (1987), ait d, Cline 
v. Cline, 6 N.C. App. 5238, 170 S.E.2d 645 (1969). 
Valuation Held Unsupported. — The trial 

court’s valuation of a spouse’s professional as- 
sociation, based on “available evidence includ- 
ing the tangible assets and net income” of the 
practice, did not appear to be based on a sound 
method of valuation, nor was it supported by 
the evidence, and for this reason the equitable 
distribution order was vacated and remanded 
for a new hearing. Poore v. Poore, 75 N.C. App. 
414, 331 S.E.2d 266, cert. denied, 314 N.C. 543, 

300 0.H.2d 316 (1985). 

E. Pension and Retirement Benefits. 

Editor’s Note. — Some of the cases below 
were decided prior to the amendments to this 
section by Session Laws 1987, c. 663, and all 
were decided prior to the amendment by Session 
Laws 1991 (Reg. Sess., 1992), c. 960. 

As to distributive award of benefits, see also 

analysis line III. C., Distributive Awards. 
Constitutionality of Reclassifying Pen- 

sion as Marital Property. — Claim that hus- 
band’s rights to due process and equal protec- 
tion were violated because the Equitable 
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Distribution Act was applied retroactively and 

in a way which took his property without com- 

pensation was meritless. Husband’s expecta- 

tion of a continuance of existing law relating to 

pension payments did not amount to a vested 

right. Armstrong v. Armstrong, 322 N.C. 396, 

368 S.E.2d 595 (1988). 

The 1987 amendment did not change the 

portion of the section permitting retirement 

benefits to be made payable “[als a prorated 

portion of benefits.” In both versions of the 

section, the award is based on the benefits 

vested at the time of separation and must 

include any “growth” or “gains and losses” aris- 

ing out of the vested benefits. Neither version 

permits an award based on contributions after 

the date of separation. Workman v. Workman, 

106 N.C. App. 562, 418 S.E.2d 269 (1992). 

Applicability of Amendment Making 

Vested Pension Rights Marital Property. 

— The 1983 amendment to this section which 

reclassified vested pension and retirement 

rights as marital property is applicable only to 

actions for absolute divorce filed on or after 

August 1, 1983. Morton v. Morton, 76 N.C. App. 

295, 332 S.E.2d 736, cert. denied and appeal 

dismissed, 314 N.C. 667, 337 S.E.2d 582 (1985), 

Dewey v. Dewey, 77 N.C. App. 787, 336 S.E.2d 

451 (1985), cert. denied, 316 N.C. 376, 344 

SH 2d Cl9se): 
Where an action for divorce is filed before 

August 1, 1983, all pension and retirement 

rights are considered separate property for pur- 

poses of equitable distribution. Where a divorce 

action is filed on or after August 1, 1983, vested 

pension and retirement rights are considered 

marital property, and the expectation of 

nonvested rights are considered separate prop- 

erty. Johnson v. Johnson, 74 N.C. App. 593, 328 

S.H.2d' 876 (1985). 
The amendment of this section to include 

military pensions as marital property, made 

effective August 1, 1983, is presumed to apply 

prospectively only. Morris v. Morris, 79 N.C. 

App. 386, 339 S.E.2d 424, cert. denied, 316 N.C, 

733, 345 S.H.2d 390 (1986). 
In an action instituted on July 29, 1983, only 

three days prior to August 1, 1983, when 
amendment to subdivision (b)(1) of this section 
took effect making vested pension or retirement 
rights marital property, the trial court’s consid- 
eration, under the “catchall” provision of subdi- 
vision (c)(12), of the timing of the action in 
deciding whether an equal distribution of the 
marital property would be equitable was essen- 
tially a superfluous restatement of its finding 
under subdivision (c)(5) as it then read, requir- 
ing the court to consider pension or retirement 
rights, and was not error. Peak v. Peak, 82 N.C. 

App. 700, 348 S.E.2d 353 (1986). 
Defendant, an enlisted man, was not guaran- 

teed the right to receive retirement benefits 
because defendant had served only 17 years in 
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the military; therefore, defendant did not have 

a vested right to retirement benefits at the time 

the parties separated. George v. George, 115 

N.C. App. 387, 444 S.E.2d 449 (1994). 

Application of Equitable Distribution 

Held Not Retroactive When Pension Ben- 

efits Had Accrued Prior to Adoption. — 

Although the defendant’s right to his pension 

benefits had accrued fully prior to the adoption 

of the Equitable Distribution Act and the Au- 

gust 1, 1983 amendment to G.S. 50-20 subject- 

ing his pension to equitable distribution, the 

act and amendment did not affect his property 

interests until the plaintiffs claim for equitable 

distribution was filed on May 14, 1984, well 

after both the act and the amendment became 

effective. This was not a retroactive application 

of the act or of the amendment. Armstrong V. 

Armstrong, 322 N.C. 396, 368 S.E.2d 595 

(1988). 
1982 Agreement Held to Bar Share in 

Spouse’s Military Pension. — Separation 

agreement entered into on August 2, L982) 

which contained no reference to defendant- 

husband’s military pension, but specifically 

provided that each party was forever barred 

from any or all rights or claims not therein 

reserved which arose out of the marital relation 

and that each party released and relinquished 

all claims or interest in and to all property of 

the other, whether then owned or subsequently 

acquired, barred an award to plaintiff wife 

under the Equitable Distribution Act of a share 

in defendant-husband’s military pension; the 

subsequent amendment of the act effective Au- 

gust 1, 1983, to include military pensions as 

marital property, did not permit plaintiff-wife 

to avoid the release provisions of the agree- 

ment. Morris v. Morris, 79 N.C. App. 386, 339 

S.E.2d 424, cert. denied, 316 N.C. 733, 345 

Sabe2de3 9011986) 

Interest in Military Pension Not Dis- 

chargeable in Bankruptcy. — Marital prop- 

erty interests in a debtor’s military pension are 

not dischargeable in bankruptcy. Walston v. 

Walston, 190 Bankr. 66 (E.D.N.C. 1995). 

In the absence of an agreement of the 

parties, there are two methods for divid- 

ing retirement benefits: (1) award the pen- 

sion to the employee-spouse and award other 

marital property of offsetting value to the other 

spouse under subdivision (b)(3)d, or (2) of this 

section divide the pension benefits if and when 

paid, under subdivision (b)(3)c of this section. 

The first method is known as the present value 

method, or the immediate offset method, while 

the second method is known as the fixed per- 

centage method, or the deferred distribution 

method. Bishop v. Bishop, 113 N.C. App. 725, 

440 S.E.2d 591 (1994). 

Disability payments must be classified as 

the retiree’s separate property and, as such, 

treated as a distributional factor. Bishop v. 
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BishopsalisaN.CrApp.'72560440) SiH.2ds591 
(1994). 

The amount of plaintiff’s “disability retire- 
ment benefits” clearly attributable to his phys- 
ical disability was plaintiff’s separate property, 
under this section. Johnson v. Johnson, 117 
N.C. App. 410, 450 8.E.2d 923 (1994). 

Wife’s Contributions as Homemaker to 
Husband’s Vested Interest in Pension 
Plan. — In light of the subsequent recognition 
that vested pension and retirement rights 
should be considered marital property in the 
1983 amendment to subsection (b)(1), fairness 
required that wife’s contributions as a home- 
maker to the acquisition of at least husband’s 
vested interests in the pension and profit shar- 
ing plans of his professional association should 
have been considered by the court under sub- 
section (c)(12) in determining an equitable di- 
vision of the marital property. Poore v. Poore, 75 
N.C. App. 414, 331 S.E.2d 266, cert. denied, 314 
N.C15438,'335 S.E.2d 316 (1985). 
Because of the substantial disparity be- 

tween the value of the pension benefits 
and the other assets of the parties, it was 
determined to be equitable to award fifty-five 
percent (55%) of the portion of the defendant’s 
pension benefits that were accumulated during 
the marriage to the plaintiff, as provided for in 
subsection (b)(3)(c). Barlow v. Barlow, 116 N.C. 
App. 257, 447 S.E.2d 464 (1994). 
The increased component of a retire- 

ment annuity, offered to a spouse only 
after separation and for which the spouse 
was not eligible without additional service after 
the date of separation, is separate property for 
purposes of equitable distribution, since the 
increase vested only after the date of separa- 
tion, and since the incentive increase in pen- 
sion benefits was compensation for the loss of 
future earnings. Boger v. Boger, 103 N.C. App. 
B20 SA0St 26-591 C991). 
Gains on Retirement Benefits After Sep- 

aration. — The trial court did not err by failing 
to account for and distribute gains which ac- 
crued on the parties’ retirement benefits after 
the date of separation. Harvey v. Harvey, 112 
N.C. App. 788, 487 S.E.2d 397 (1993). 
Methods of Evaluation and Distribution. 

— For case discussing the relative advantages 
and disadvantages of the present discounted 
value method and the deferred distribution 
method in evaluating and distributing pension 
and retirement benefits, see Seifert v. Seifert, 
82 N.C. App. 329, 346 S.E.2d 504 (1986), aff'd, 
319 N.C. 367, 354 S.E.2d 506 (1987). 
Distribution of Pension Was Not Re- 

. stricted to Proportionally Equal Division. 
— Pursuant to former G.S. 50-20(b)(3), the trial 
court had various distributive choices that did 
not restrict it to a proportionally equal division 
of the pension itself as advocated by the wife. 
Rice v. Rice, 159 N.C. App. 487, 584 S.E.2d 317, 
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2003 N.C. App. LEXIS 1496 (2003). 
Prescribed valuation method under this 

section can be expressed as a fraction. The 
numerator of the fraction is the total period of 
time the marriage existed (up to the date of 
separation) simultaneously with the employ- 
ment which earned the vested pension or re- 
tirement rights; the denominator is the total 
amount of time the employee spouse is em- 
ployed in the job which earned the vested 
pension or retirement rights. This statutorily 
prescribed fraction automatically provides the 
method by which to value the pension or retire- 
ment pay, as marital property, as of the date of 
separation, by requiring the numerator to be 
the amount of time up to the date of separation 
that the employment which earns the retire- 
ment pay exists simultaneously with the mar- 
riage period. Lewis v. Lewis, 83 N.C. App. 438, 
BoOrS di 2d?587 (1986): 

Division of Retirement Pay Upheld. — 
Where at the time the parties separated defen- 
dant had been in the Marine Corps during the 
marriage for 21 years, and at the time of the 
equitable distribution hearing defendant had 
been in the Marine Corps for 30 years and thus 
had achieved the maximum amount of retire- 
ment pay permitted regardless of the number of 
years served, the trial court properly calculated 
the amount of military retirement pay attrib- 
utable to the marriage as 21/30 or seventy 
percent (70%), and having determined that an 
equal division was equitable, properly awarded 
the wife one-half of this seventy percent (70%), 
or thirty-five percent (35%), of the defendant’s 
gross military retirement pay, while limiting 
this award to fifty percent (50%) of the defen- 
dant’s disposable retired or retainer pay, con- 
sistent with the requirement of this section. 
Lewis v. Lewis, 83 N.C. App. 438, 350 S.E.2d 
587 (1986) (decided prior to 1992 amendment). 

Trial court properly awarded nonemployee 
spouse joint and survivor annuity benefits and 
pre-retirement benefits. Workman v. Workman, 
106 N.C. App. 562, 418 S.B.2d 269 (1992). 
Section 135-9 and this section do not 

mandate entry of a Qualified Domestic 
Relations Order to assign a retirement 
plan; therefore, the plain language of a prop- 
erty settlement agreement incorporated into a 
consent order served to secure ex-wife’s 20% 
interest in her ex-husband’s state university 
retirement plan. Patterson ex rel. Jordan v. 
Patterson, 137 N.C. App. 653, 529 S.H.2d 484, 
2000 N.C. App. LEXIS 505 (2000). 
Date-of-Separation Value for 401(k) Ac- 

count. — The trial court erred in assigning a 
marital estate value to the 401(k) account other 
than its value on the date of separation. Cooper 
v. Cooper, 143 N.C. App. 322, 545 $.E.2d 775, 
2001 N.C. App. LEXIS 270 (2001). 

Calculation of Pension Value. — Under 
subsection (b)(3) the value of defendant’s pen- 
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sion must be calculated as of the date of sepa- 
ration and years of service after the date of 
separation are not to be included in the valua- 
tion. Surrette v. Surrette, 114 N.C. App. 368, 
AAD ISH 2d 123°C1994)) 

Deferral of Distribution of Pension Ben- 
efits Held Error. — The trial court erred and 
abused its discretion when, after properly 
choosing in its discretion to use the present 
value evaluation method of husband’s pension, 

it impermissibly postponed or deferred pay- 
ment to wife instead of ordering immediate 
payment. Seifert v. Seifert, 82 N.C. App. 329, 
346 S.E.2d 504 (1986), aff'd, 319 N.C. 367, 354 

S.E.2d 506 (1987). 
Court erred in deferring, until actual receipt, 

payments calculated under present valuation 
method of evaluating pension and retirement 
benefits. This, in effect, operated as a double 
reduction: plaintiff received a discounted value 
for immediate distribution, but nevertheless 
was required to wait to receive payment until, 
if and when, the defendant reached retirement 

and began receiving benefits. Seifert v. Seifert, 
319 N.C. 367, 354 S.E.2d 506 (1987). 
But Deferral Possible Under Fixed Per- 
centage Method. — Under the fixed percent- 
age method of evaluating pension and retire- 
ment benefits, deferral of payment is possible 
without unfairly reducing the value of the 
award. The present value of the pension or 
retirement benefits is not considered in deter- 
mining the percentage to which the 
nonemployee spouse is entitled. Moreover, be- 
cause the nonemployee spouse receives a per- 
centage of the benefits actually paid to the 
employee spouse, the nonemployee spouse 
shares in any growth in the benefits. Yet, the 
formula gives the nonemployee spouse a per- 
centage only of those benefits attributable to 
the period of the marriage, and that spouse 
does not share in benefits based on contribu- 
tions made after the date of separation. Seifert 
v. Seifert, 319 N.C. 367, 354 S.E.2d 506 (1987). 

Fifty-percent Cap Under Fixed Percent- 
age Formula. — Use of the fixed percentage 
formula prohibits nonemployee spouse from 
receiving more than 50% of the retirement 
benefits. Workman v. Workman, 106 N.C. App. 
562, 418 S.E.2d 269 (1992). 
In-Kind Distribution, Anticipating Fu- 

ture Benefits, Allowed. — If the marital 
estate contains adequate property other than 
pension and retirement benefits, an in-kind or 
monetary distribution of these assets may be 
made which takes into account the anticipated 
pension and retirement benefits. This is imper- 
missible only when the value of the pension or 
retirement benefits is so disproportionate in 
relation to other marital property that an im- 
mediate distribution would be inappropriate. 
Seifert v. Seifert, 319 N.C. 367, 354 S.E.2d 506 

(1987): 
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Benefits of amended pension plan which 
listed the vesting date prior to the date of 
separation were properly classified as marital 
property, and the court was also correct in 
valuing the pension at its net value, by sub- 
tracting the taxes which defendant had paid 
thereon. Mishler v. Mishler, 90 N.C. App. 72, 
367 S.E.2d 385, cert. denied, 323 N.C. 174, 373 

SHeZdull 1 (1988). 
Social Security Retirement Benefits 

Cannot Be Disbursed In Equitable Distri- 
bution Award. — Where at separation hus- 
band had received monthly Social Security re- 
tirement benefits of six hundred seventy-nine 
dollars ($679.00) and trial court awarded wife 
four-ninths of husband’s Social Security, trial 
court erred in its award of Social Security 
benefits to wife since Social Security benefits 
cannot be disbursed in equitable distribution 
award. Cruise v. Cruise, 92 N.C. App. 586, 374 

SH 20382, 1989) 
Court improperly used the withdrawal 

value of a pension plan as valuation method 
where the pension plan did not allow early 
withdrawal of accumulated monies. Stiller v. 
Stiller, 98 N.C. App. 80, 389 S.E.2d 619 (1990). 
The trial court erred by failing to clas- 

sify a husband’s retirement account as 
either marital or separate property where the 
husband’s partnership agreement provided for 
vesting and both the husband’s and the wife’s 
experts testified about the value of the retire- 
ment interest. Fox v. Fox, 103 N.C. App. 13, 404 
Sled 304 (1991): 
Burden Was on Husband to Show What 

Portion of His Pension Was Separate 
Property. — When a trial court classified a 
husband’s pension plan solely as marital prop- 
erty, even though a portion of the plan’s value 
was earned prior to the marriage, this was not 
error, as the husband did not meet his burden 
of showing what portion of the pension was 
separate property. Embler v. Embler, 159 N.C. 
App. 186, 582 S.E.2d 628, 2003 N.C. App. 
LEXIS: 1421 (2003). 

Ill. DISTRIBUTION OF PROPERTY. 

A. In General. 

Only Marital Property Distributed. — 
Under subsection (c), only marital property is 
subject to distribution. Rogers v. Rogers, 90 
N.C. App. 408, 368 S.E.2d 412, cert. denied, 323 

N.C. 366, 373 S.E.2d 548 (1988). 
Only considerations which are just and 

proper within the meaning of subdivision 
(c)(12) of this section are those related to the 
marital economy. Burnett v. Burnett, 122 N.C. 
App. 712, 471 S.E.2d 649 (1996). 
Both legal and equitable interests are 

subject to distribution as marital prop- 
erty. Upchurch v. Upchurch, 128 N.C. App. 461, 
495 S.E.2d 738 (1998), cert. denied, 348 N.C. 
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291,°501'S.E.2d 925 (1998). 
Subsection (c) of this section establishes 

a presumption of equal division of the mar- 
ital property. White v. White, 64 N.C. App. 432, 
308 S.E.2d 68 (1983); Smith v. Smith, 71 N.C. 
App. 242, 322 S.E.2d 393 (1984), modified and 
aff’d, 314 N.C. 80, 331 S.E.2d 682 (1985). 
And Equal Division Is Mandatory Ab- 

sent Determination That It Would Not Be 
Equitable. — This section is a legislative en- 
actment of public policy so strongly favoring the 
equal division of marital property that an equal 
division is made mandatory unless the court 
determines that an equal division is not equi- 
table. White v. White, 312 N.C. 770, 324 S.E.2d 

829 (1985); Bradley v. Bradley, 78 N.C. App. 
150, 336 S.E.2d 658 (1985); Hall v. Hall, 88 N.C. 
App. 297, 363 S.E.2d 189 (1987). 

Equal division of marital property is manda- 
tory unless the trial court determines that 
equal is not equitable. Coleman v. Coleman, 89 
NG App: 107, 365 S.E.2d 178 (1988). 

Equal division of the marital property man- 
datory, unless the court determines in the ex- 
ercise of its discretion that such a distribution 
is inequitable. Beightol v. Beightol, 90 N.C. 
App. 58, 367 S.E.2d 347, cert. denied, 323 N.C. 
171, 373 S.E.2d 104 (1988). 
Right to Equitable Distribution Re- 

vived. — Although G.S. 50-11(e) requires that 
a claim for equitable distribution be brought 
prior to the granting of the divorce; where the 
trial court granted defendant relief from the 
judgment of absolute divorce and permitted 
defendant to file her answer, the effect was the 

same as if the judgment had never been en- 
tered, and defendant’s right to equitable distri- 
bution was revived. Baker v. Baker, 115 N.C. 
App. 337, 444 S.E.2d 478 (1994). 
Where an executrix appealed the trial court’s 

order, which dismissed the decedent’s claims 

for divorce and equitable distribution against 
the decedent’s wife, the trial court improperly 
dismissed the executrix’s equitable distribution 
claim on basis that the claim abated upon the 
decedent’s death; as there was no final deter- 
mination of the claim, it was still pending on 
the effective date of G.S. 50-20(1), which caused 
the statute to apply retroactively to the execu- 
trix’s claim. Bowen v. Mabry, 154 N.C. App. 734, 
572 S.E.2d 809, 2002 N.C. App. LEXIS 1541 

(2002). 
The trial court did not abuse its discre- 

tion in ordering an unequal division of the 
marital property in favor of the defendant 
where the trial court concluded that because 
the defendant had physical custody of the two 
minor children born of the marriage she had a 
need to occupy the marital residence and be- 
cause the plaintiff had an income approxi- 
mately twice the defendant’s income an un- 
equal division in favor of the defendant was 
equitable. Barlowe v. Barlowe, 113 N.C. App. 
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797, 440 S.E.2d 279 (1994), aff'd, 339 N.C. 732, 
453 S.E.2d 865 (1995). 
When evidence is presented from which 

a reasonable finder of fact could deter- 
mine that an equal division would be in- 
equitable, the trial court is required to con- 
sider the factors set forth in subsection (c), but 

guided always by the public policy expressed in 
the act favoring an equal division. Armstrong v. 
Armstrong, 322 N.C. 396, 368 S.E.2d 595 

(1988). 
Burden of Proving That Equal Division 

Is Not Equitable. — A party desiring an 
unequal division of marital property bears the 
burden of producing evidence concerning one or 
more of the twelve factors in the statute and the 
burden of proving by a preponderance of the 
evidence that an equal division would not be 
equitable. White v. White, 312 N.C. 770, 324 
S.E:2d 829 (1985); Patton v. Patton, 78 N.C. 

App. 247, 337 S.E.2d 607 (1985), rev’d in part 
on other grounds, 318 N.C. 404, 348 S.E.2d 593 

(1986). 
Subsection (c) of this section requires an 

equal division unless the trial court, in its 
discretion, determines that an equal division 
would not be equitable. The party seeking a 
greater than equal share bears the burden of 
proving that an unequal division would be 
equitable with respect to the 12 factors listed 
under subsection (c). Dewey v. Dewey, 77 N.C. 
App. 787, 336 S.E.2d 451 (1985), cert. denied, 
316.N.C. 376, 344°S.E:2d 1 (1986). 

The burden is on the party seeking an un- 
equal division of marital assets to prove by a 
preponderance of the evidence that an equal 
division is not equitable. Hall v. Hall, 88 N.C. 
App. 297, 363 S.E.2d 189 (1987). 
Where the trial court has accepted an 

expert’s methodology, a party desiring to 
challenge the methodology must produce other 
testimony challenging that methodology and 
set out the prejudicial error which resulted 
from its use. Sharp v. Sharp, 116 N.C. App. 518, 
449 S.E.2d 39, cert. denied, 338 N.C. 669, 453 
S.E.2d 181 (1994). 

Failure in Burden to Present Evidence. 
— Where the party claiming a debt to be 
marital has failed in his burden to present 
evidence from which the trial court can classify, 
value and distribute the property, that party 
cannot on appeal claim error when the trial 
court fails to classify the property as marital 
and distribute it. Miller v. Miller, 97 N.C. App. 
ie38 (5 2 des 154990). 
Because defendant did not seek to set 

aside her stipulations and present evidence 
to the trial court as to the value of the property 
at the date of distribution, defendant was 

bound by her stipulations. Sharp v. Sharp, 116 
N.C. App. 513, 449 S.E.2d 39, cert. denied, 338 
N.C. 669, 453 S.E.2d 181 (1994). 

Trial Judge Must Consider Distribu- 
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tional Factors. — Where the trial court’s 
valuation of the marital home on the date of 
separation, the trial judge did not properly 
consider the post-separation appreciation as a 
distributional factor under subdivision (c)(11a) 
or (12). The trial judge must consider those 
distributional factors raised by the evidence of 
post-separation appreciation under subdivi- 
sions (c)(1la) and (12). Truesdale v. Truesdale, 

89 N.C. App. 445, 366 S.H.2d 512 (1988). 
Task of a trial court when faced with an 

action under this section is to equitably 
distribute the marital property between the 
litigants. This is evident from the language and 
the title of the Act. White v. White, 312 N.C. 

A 10382 4S bedi 29 11985): 
Procedure to Be Followed. — In an action 

for equitable distribution, first the court must 
classify property as either marital or separate, 
as defined in subdivisions (b)(1) and (b)(2) of 
this section. Next it must divide the marital 
property equally, unless it determines that an 
equal division is not equitable. McLeod v. 
McLeod, 74 N.C. App. 144, 327 S.E.2d 910, cert. 
denied, 314 N.C. 331, 333 S.E.2d 488 (1985). 

In applying the Equitable Distribution Stat- 
ute, the trial judge must follow a three step 
procedure, i.e., (i) classification, (11) evaluation 

and (iii) distribution. Cable v. Cable, 76 N.C. 

App. 134, 331 S.E.2d 765, cert. denied, 315 N.C. 
182, 337 S.E.2d 856 (1985). 
Under subsection (c) of this section, equitable 

distribution applies only to the net value of 
marital property. This requires the trial court 
to first ascertain what is marital property, then 
to find the net value of that property, and 
finally to make a distribution based upon the 
equitable goals of the statute and the various 
factors specified therein. Turner v. Turner, 64 
N.C. App. 342, 307 S.E.2d 407 (1983); Lawrence 
v. Lawrence, 75 N.C. App. 592, 331 S.E.2d 186, 
cert. denied, 314 N.C. 541, 3385 S.E.2d 18 
(1985). 

To equitably distribute property, it is neces- 
sary to identify the property owned, evaluate it 
and order its distribution. Capps v. Capps, 69 
N.C. App. 755, 318 S.E.2d 346 (1984). 
Court Must Weigh Factors and Balance 

Evidence. — When evidence tending to show 
that an equal division of marital property 
would not be equitable is admitted, the trial 
court must exercise its discretion in assigning 
the weight each factor should receive in any 
given case. It must then make an equitable 
division of the marital property by balancing 
the evidence presented by the parties in light of 
the legislative policy which favors equal divi- 
sion. White v. White, 312 N.C. 770, 324 S.E.2d 
829 (1985). 
Court Not Required to Read Distribu- 

tion Proposal in Open Court. — Where 
record established facts from which it reason- 
ably appeared that the parties understood the 
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terms of a proposed distribution of marital 
property, including the fact that both parties 
were represented by counsel, that the parties 
had participated in an equitable distribution 
hearing, that the major asset was the marital 
home encumbered by a deed of trust and un- 
paid tax lien, and that the parties indicated 
that they either read or understood the terms of 
the proposed distribution, the trial court was 
not required to read to the parties in open court 
the terms of the proposed distribution of mari- 
tal property. Watson v. Watson, 118 N.C. App. 
534, 455 S.E.2d 866 (1995). 

If a court divided the property equally 
after referring to this section and considering 
the factors and evidence, any improper reliance 
upon the statute could only result in harmless 
error, as the property was in fact divided 
equally. Eubanks v. Eubanks, 109 N.C. App. 
127, 425 S.E.2d 742 (1993). 
Guide as to Which Party Gets What Spe- 

cific Property. — Once property has been 
properly designated marital property and val- 
ued, and the court has decided in what propor- 
tions its value should be divided, there appears 
to be no other guide than the discretion and 
good conscience of the trial judge in determin- 
ing which party gets what specific property. An 
exception might arise with regard to the mari- 
tal home or in cases of property of great senti- 
mental value. Andrews v. Andrews, 79 N.C. 

228, 338 S.E.2d 809, cert. denied, 316 N.C. 730, 
345 S.E.2d 385 (1986). 
Pleadings. — Since there is no specific re- 

quirement in this section regarding the correct 
manner in which to plead a claim for equitable 
distribution, where defendant joined in plain- 
tiff’s prayer for equitable distribution in his 
answer, the defendant’s answer was, in effect, a 

counterclaim. Rabon v. Rabon, 102 N.C. App. 
452, 402 S.E.2d 461 (1991). 
Distribution of Articles Having No Net 

Value Not Required. — The Equitable Distri- 
bution Act requires the distribution of marital 
assets according to their “net value.” It does not 
require the distribution of articles that have no 
net value. McManus v. McManus, 76 N.C. App. 
588, '334.5.H.2d 270)(1985). 
Deed of Trust Executed Without Wife’s 

Consent Attached to Husband’s Interest. 
— When defendants were divorced, the tenancy 
by the entirety in which their marital home was 
held became a tenancy in common, and the hen 
of deed of trust executed by husband without 
wife’s consent attached to defendant husband’s 
one-half undivided interest in the property. 
Thus when the marital home was distributed 
pursuant to this section, defendant wife took 
title in fee simple absolute, subject to plaintiff 
bank’s deed of trust on defendant husband’s 
one-half undivided interest. Branch Banking & 
Trust Co. v. Wright, 74 N.C. App. 550, 328 
S.E.2d 840 (1985). 
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Equitable distribution judgment held 

incomplete and erroneous in several re- 
spects, i.e., failure to identify, classify, value 
and distribute various bank accounts and 
household property, failure to find net value of 
marital estate, failure to make findings pursu- 
ant to subsection (c) of this section, failure to 

properly divide and distribute three tracts of 
marital real estate, and failure to make conclu- 

sions of law. Carr v. Carr, 92 N.C. App. 378, 374 
S.E.2d 426 (1988). 
Defendant Entitled to Have Court Con- 

sider Post-Separation Appreciation. — Al- 
though defendant was entitled to have the trial 
court consider the post-separation appreciation 
of marital property and the effect the appreci- 
ation had on the parties, defendant was not 
necessarily entitled to a distribution of this 
post-separation appreciation. Sharp v. Sharp, 
116 N.C. App. 513, 449 S.E.2d 39, cert. denied, 
338 N.C. 669, 453 S.E.2d 181 (1994). 
Post-Separation Rental Income. — 

Rental income received from marital property 
between the date of separation and the date of 
the equitable distribution action may not be 
added to the marital estate. Rather than dis- 
tributing the sums representing the income 
received from marital property, the trial court 
must consider the existence of this income, 

determine to whose benefit the income has 
accrued, and then consider that benefit when 
determining whether an equal or unequal dis- 
tribution of the marital estate would be equita- 
ble. Chandler v. Chandler, 108 N.C. App. 66, 
A225 a 2d.8 7.11992): 
Award of Rental Value of Marital Resi- 

dence for Post Separation Period. — Trial 
court did not err in denying the application by 
the defendant for judgment against the plain- 
tiff for one-half of the fair rental value of the 
residence of the parties from the time of the 
separation of the parties through the date of 
the hearing. Black v. Black, 94 N.C. App. 220, 
B71 9D, bcd. 1941989). 
Post-Separation Appreciation of a Mari- 

tal Asset Cannot Be Distributed. — Post- 
separation appreciation of a marital asset, 
whether passive appreciation or appreciation 
due to the efforts of an individual spouse, is not 
marital property and cannot be distributed by 
the trial court. Gum v. Gum, 107 N.C. App. 734, 
aaa 2d 733 (1992). 
But Should Be Considered as a Distribu- 

tional Factor. — An increase in the value of a 
marital asset which occurs after separation of 
the parties but before the date of the equitable 
distribution trial should be considered pursu- 
ant to subdivisions (c)(1la) or (c)(12) as a dis- 
tributional factor by the court in its determina- 
tion of what constitutes an equitable 
distribution of the marital estate. Chandler v. 
Chandler, 108 N.C. App. 66, 422 S.E.2d 587 

(O92): 
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Failure to File For Equitable Distribu- 
tion Because of Misrepresentation. — If 
plaintiff did not file a claim for equitable distri- 
bution before the entry of the divorce judgment 
due to misrepresentations made by defendant, 
the trial court is not barred from making an 

equitable distribution. Where defendant’s mis- 
representation caused the plaintiff to forego 
pleading for equitable distribution prior to di- 

vorce, the defendant shall be equitably es- 
topped from pleading G.S. 50-11(e) as a bar to 
plaintiff’s claim for an equitable distribution of 
the marital property. Harroff v. Harroff, 100 
N.C. App. 686, 398 S.E.2d 340 (1990), discre- 
tionary review denied, 328 N.C. 330, 402 S.E.2d 
833 (1991). 
Death Subsequent to Claim for Equita- 

ble Distribution. — Ex-wife’s death, which 
came subsequent to her divorce from plaintiff 
and which followed the institution of the claim 
for equitable distribution, did not abate her 
estate’s action for equitable distribution. 
Tucker v. Miller, 113 N.C. App. 785, 440 S.E.2d 
315 (1994). 

Plaintiff’s actions in dissuading his 
brother from seeking criminal charges 
against defendant did not affect the mari- 
tal economy and therefore was not a proper 
distributional factor under subdivision (c)(12). 
Wornom v. Wornom, 126 N.C. App. 461, 485 
S.E.2d 856 (1997). 
Voluntary Dismissal of Claim. — Where 

at the time the plaintiff filed his voluntary 
dismissal of his claim for equitable distribution, 
the defendant had filed no pleadings, plaintiff 
was free to enter his voluntary dismissal of his 
equitable distribution claim without any notice 
to the defendant or the defendant’s consent. 
Carter v. Carter, 102 N.C. App. 440, 402 S.E.2d 
469 (1991). 

Credit Not Allowed. — Defendant was not 
entitled to a credit for debts incurred by defen- 
dant for paying a house cleaning bill, grocery 
bills, a clothing bill, a telephone bill, dry clean- 
ing bills, etc., which debts were incurred after 
separation. Edwards v. Edwards, 110 N.C. App. 
1, 428 S.E.2d 834, cert. denied, 335 N.C. 172, 

436 S.E.2d 374 (1993). 
Unequal Division Upheld. — Where at the 

time the division of property was to become 
effective wife had no earnings and was receiv- 
ing no monies other than those in the form of 
child support, food stamps, and Aid to Families 
with Dependent Children (AFDC), whereas 

husband had earnings of at least five to six 
thousand dollars a year, this evidence sup- 
ported the court’s finding that there was a 
disparity in the parties’ income within the 
meaning of subdivision (c)(1) of this section and 
tended to show that an equal division of the 
marital property would not be equitable, and 
the Court of Appeals could not say that the trial 
court abused its discretion in ordering an un- 
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equal division in favor of wife, particularly in 
light of wife’s poor health. Bradley v. Bradley, 
78 N.C. App. 150, 336 S.E.2d 658 (1985). 

Findings of the court that an equal distribu- 
tion would not be equitable, relying on child 
custody, household services, and difficulty of 
evaluation factors, supported the court’s discre- 
tionary decision to make an unequal distribu- 
tion. Andrews v. Andrews, 79 N.C. App. 228, 
338 S.E.2d 809, cert. denied, 316 N.C. 730, 345 
S.E.2d 385 (1986), overruled in part on other 
grounds, Armstrong v. Armstrong, 322 N.C. 

396, 368 S.E.2d 595 (1988). 
Although none of the equitable distribution 

cases suggest that a spouse should take out of 
the marriage exactly that which was brought 
into it, plus at least one half of the marital 
estate, defendant who was awarded just that 
had no reason to complain. Nix v. Nix, 80 N.C. 
Appsil0; 3416s. ZdellG dose): 

Defendant mother’s custody of children, chil- 
dren’s residency in family home for most of 
their lives, their attendance at nearby schools, 

and defendant’s need to occupy the marital 
residence (i.e., her lower income) were all fac- 
tors supporting trial court’s disproportionate 
award in equitable distribution proceeding. 
Hendricks v. Hendricks, 96 N.C. App. 462, 386 
S.E.2d 84 (1989), cert. denied, 326 N.C. 264, 
389 S.E.2d 113 (1990). 
Where the trial court found the presence of a 

number of distributional factors, including ap- 
pellee’s payment of property taxes, interest, 
insurance, and repairs on marital property over 
a period of three years, the trial court did not 
err in ordering an unequal distribution of mar- 
ital property. Cobb v. Cobb, 107 N.C. App. 382, 
420.S.E.2d 212 (1992). 

Trial court’s findings were sufficient to sup- 
port its finding of an unequal division where 
the plaintiff established five grounds, including 
the parties disparate income and future earn- 
ing capacity, present and future pension bene- 
fits, the liquidity of the marital assets and tax 
consequences to each party, and plaintiff's 
mortgage payments. Mrozek v. Mrozek, 129 
N.C. App. 43, 496 S.E.2d 836 (1998). 

Trial court did not abuse its discretion by 
ordering an unequal distribution of the marital 
property and the ordered division did not result 
in an obvious miscarriage of justice. Davis v. 
Sineath, 129 N.C. App. 353, 498 S.H.2d 629 

(1998): 
Where the district court’s jurisdiction 

over equitable distribution was not in- 
voked prior to a judgment for absolute divorce, 
the superior court was not precluded from ex- 
ercising jurisdiction over the former husband’s 
action for contribution pursuant to §n/ 23-5- 

116. Sparks v. Peacock, 129 N.C. App. 640, 500 
S.E.2d 116 (1998). 
Appellate Review. — In an equitable dis- 

tribution of marital property, a trial court’s 
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discretion in determining the equitable distri- 
bution of marital property will not be upset on 
appeal absent a clear abuse of discretion; in 
order to reverse a trial court’s equitable distri- 
bution judgment on appeal, it must be found 
that it was unsupported by the evidence. 
Urciolo v. Urciolo, 166 N.C. App. 504, 601 
S.E.2d 905, 2004 N.C. App. LEXIS 1726 (2004). 

Insufficient Findings to Support Award. 
— In an equitable distribution of the marital 
property case, a distribution award to a wife in 
the amount of $25,000 was reversed where the 

trial court failed to make any findings as to 
whether the presumption of an in-kind distri- 
bution had been rebutted and whether the 
husband had sufficient liquid assets to pay the 
distributive award. Urciolo v. Urciolo, 166 N.C. 

App. 504, 601 S.E.2d 905, 2004 N.C. App. 
LEXIS 1726 (2004). 

B. Factors to Be Considered. 

Single Factor May Support Unequal Dis- 
tribution. — A finding that a single factor 
supported an unequal distribution, if supported 
by the evidence, would be within the court’s 
discretion and upheld on appeal. Andrews v. 
Andrews, 79 N.C. App. 228, 338 S.E.2d 809, 
cert. denied, 316 N.C. 730, 345 S.E.2d 385 
(1986), overruled in part on other grounds, 
Armstrong v. Armstrong, 322 N.C. 396, 368 

S.E.2d 595 (1988); Shoffner v. Shoffner, 91 N.C. 

App. 399, 371 S.E.2d 749 (1988). 
Findings as to the parties’ incomes, lia- 

bilities or health and other factors must 
be made and considered, when evidence 

concerning them is introduced, in determining 
whether marital property has been equitably 
divided. Armstrong v. Armstrong, 322 N.C. 396, 
360.0. 1.20 595 (1988): 

If, at an equitable distribution hearing, evi- 
dence concerning the income and health of the 
parties tends to show that an equal division of 
the marital property is inequitable, the trial 
court must make findings of fact as to these 
factors. Taylor v. Taylor, 92 N.C. App. 413, 374 

S.E.2d 644 (1988). 
Timing of Professional Career. — The 

trial court property considered the brief 
amount of time which elapsed between the 
opening of defendant’s medical practice and the 
termination of the marriage in determining the 
extent of plaintiff’s contribution to defendant’s 
career potential and development. Conway v. 
Conway, 131 N.C. App. 609, 508 S.E.2d 812 

(1998). 
Separate Property to Be Considered in 

Determining Division of Marital Property. 
— In determining an equitable division of the 
marital property, the court must consider the 
separate property owned by each party at the 
time the property division is to become effec- 
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tive. Talent v. Talent, 76 N.C. App. 545, 334 
S.H:2d 256 (1985). 
A spouse’s contribution of his separate 

property to acquire property titled in the 
entireties, and classified as marital, qualifies 

as a distributional factor under subsection (c). 
Collins v. Collins, 125 N.C. App. 118, 479 S.E.2d 
240 (1997). 
A spouse’s contribution of his separate prop- 

erty to the marital estate is a distributional 
factor under subdivision (c)(12). Collins v. Col- 
lins, 125 N.C: App. 113, 479 S.E.2d 240 (1997). 
Considering Source of Property Held by 

the Entireties is Error. — The trial court 
could not award to the husband the entire 
interest in a tree farm on the ground that the 
source of the interest was the husband’s mother 
as the mother gave an equal interest to the 
husband and wife, and the parties thereafter 
titled their separate interests as a tenancy by 
the entireties. Daetwyler v. Daetwyler, 130 
N.C. App. 246, 502 S.E.2d 662 (1998), aff’d, 350 
INFOMS foo 14-520 '89°(1999). 

Court Authorized to Consider Parties’ 
Future Prospects. — The factors listed under 
subsection (c) of this section indicate that the 
Legislature intended to grant the trial court the 
authority to consider the future prospects of the 
parties, as well as their status at the time of the 
hearing, in determining whether an equal divi- 
sion of marital assets would be equitable. Har- 
ris v. Harris, 84 N.C. App. 358, 352 S.E.2d 869 

(1987). 
Future Events Not Considered in Deter- 

mining Marital Property Value. — While 
trial court had authority on remand to reassess 
the date of separation value of a logging com- 
pany, the trial court erred in its consideration of 
estimated expenses associated with the possi- 
ble future sale of the logging company since the 
sale of the logging company was a hypothetical 
future event uncertain in both occurrence and 
amount. Crowder v. Crowder, 147 N.C. App. 
677, 556 S.E.2d 639, 2001 N.C. App. LEXIS 
1233 (2001). 
The future value of timber, which is 

planted but will not mature until some years in 
the future, should not be considered for the 

purposes of equitable distribution. Cobb v. 
@obbalO7eN:C.App: 382; 420:8.K.2d:212,(1992). 
Increase in Value of Marital Property. — 

Trial court did not err in considering, as a 
distributional factor, that the value of the mar- 

ital property had increased from the date of the 
separation to the date of the trial and that such 
increase inured to the benefit of the defendant 
husband. Atkins v. Atkins, 102 N.C. App. 199, 
401 S.E.2d 784 (1991). 

While the trial court made findings with 
respect to the value of the real property as of 
the date of separation, it made no findings with 
respect to the value of the tracts as of the date 
of distribution, notwithstanding some evidence 
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that the values had changed and thus failed to 
identify and determine the value of the divisi- 
ble property from the date of separation to the 

date of distribution and hence could not prop- 
erly and equitably distribute the divisible prop- 
erty. Edwards v. Edwards, 152 N.C. App. 185, 
566 8.H.2d 847, 2002 N.C. App. LEXIS 890 
(2002), cert. denied, 356 U.S. 611, 356 N.C. 611, 
574 S.E.2d 679 (2002). 
Post-separation appreciation, only re- 

fers to that which accumulates to the date 
of the order for equitable distribution, not in 

the future. If the rule allowed otherwise, par- 
ties would attempt to project the future value of 
any number of items of marital property, and 
the equitable distribution trial would become 
overwhelmingly complicated. Cobb v. Cobb, 107 
N.C. App. 382, 420 S.E.2d 212 (1992). 

Increase in Value of Stock. — Where it 
was established by the court’s findings of fact 
that defendant’s stock had no value when par- 
ties separated and that its increase in value 
was largely due to his efforts, award of the 

post-separation increase therein to defendant 
was authorized by G.S. 50-20(c)(11a) and (12). 
Nye v. Nye, 100 N.C. App. 326, 396 8.E.2d 91 

Cig90); 
Consideration of Penalties Caused by 

Distribution of Thrift Plan. — Evidence was 
sufficient to require the trial court to make 
appropriate findings concerning husband’s 
thrift plan before ordering the husband to make 
a lump sum distributive award from the plan 
where such a withdrawal would result in the 
loss of employer contributions or harsh tax 
consequences. Shaw v. Shaw, 117 N.C. App. 

552, 451 S.E.2d 648 (1995). 
Spouse’s Earning Potential to Be Con- 

sidered. — The trial court properly considered 
the defendant husband’s earning potential as a 
factor leading to its determination that an 
equal division would be inequitable. Harris v. 
Harris, «840 N.G, App. 353; 135258. 2d869 

(19387) 
Loan Eligibility of Spouse. — Defendant’s 

VA loan eligibility did not constitute distribut- 
able property for purposes of equitable distri- 
bution. Jones v. Jones, 121 N.C. App. 523, 466 

S.H.2d 342 (1996). 
Subdivision (c)(1) of this section re- 

quires the court to consider all debts of 
the parties, whether a debt is one for which 
the parties are legally, jointly liable or one for 
which only one party is legally, individually 
liable. Geer v. Geer, 84 N.C. App. 471, 353 

S.E.2d 427 (1987). 
Marital Debt. — Regardless of who is le- 

gally obligated for the debt, for the purposes of 
an equitable distribution, a marital debt is 
defined as a debt incurred during the marriage 
for the joint benefit of the parties. Geer v. Geer, 
84.N.C. App. 471, 353 S.E.2d 427 (1987); Byrd v. 

307 



§50-20 

Owens, 86 N.C. App. 418, 358 S.E.2d 102 

GLOSTBM: 
The mere fact that a judgment was entered 

against both spouses is not alone evidence 
sufficient to require classification of the debt as 
marital. Miller v. Miller, 97 N.C. App. 77, 387 
S/H.2d 481)(1990). 

Pursuant to equitable distribution statute, 

the trial court is required to classify, value and 
distribute, if marital, the debts of the parties to 
the marriage. The party claiming the debt to be 
marital has the burden of proving the value of 
the debt on the date of separation and that it 
was incurred during the marriage for the joint 
benefit of the husband and wife. Miller v. 
Miller, 97 N.C. App. 77, 387 S.E.2d 181 (1990). 
Distribution of Marital Debts. — The 

court has the discretion, when determining 
what constitutes an equitable distribution of 
the marital assets, to also apportion or distrib- 
ute the marital debts in an equitable manner. 
Geer v. Geer, 84 N.C. App. 471, 353 S.E.2d 427 

(CORTAE 
When the court distributes debts, the court 

must make findings to show it considered all 
debts of the parties and to identify those which 
comprise marital debts. Geer v. Geer, 84 N.C. 
Appya7 eso ji be2d 4271987), 

Under this section, the court had the discre- 
tion to assign one-half of the marital debts to 
each party and to then award defendant addi- 
tional funds sufficient to pay plaintiff’s one-half 
share of the debt. Geer v. Geer, 84 N.C. App. 
Ade ado oO .br2d 42 7 OST. 

Since the assets and obligations of a husband 
and wife are reciprocally related, there can be 
no complete and equitable distribution of their 
property without also considering and distrib- 
uting their debt. Byrd v. Owens, 86 N.C. App. 
ALSN O53 =. 201021987); 

Credit for Decreasing Marital Debt. — 
The court must credit a former spouse with at 
least the amount by which he decreased the 
principal owed on marital debt by using his 
separate funds. McLean v. McLean, 88 N.C. 
App. 285, 363 S.E.2d 95 (1987), aff’d, 323 N.C. 
543, 374 S.E.2d 376 (1988). 
Marital Residence. — While paragraph (4) 

of subsection (c) of this section requires the 
court to consider the custodial parent’s need to 
occupy the marital residence, it does not re- 
quire that a party must be a custodial parent in 
order to be awarded ownership of the marital 
residence. Geer v. Geer, 84 N.C. App. 471, 353 
5.H.2d 427 (1987). 
Need of spouse to occupy the marital 

residence, unless it involves a spouse with 
custody of children, does not relate to the eco- 
nomic condition of the marriage and is not 

properly considered as a distributional factor 
under subdivision (c)(12) of this section. Bur- 
nett v. Burnett, 122 N.C. App. 712, 471 S.E.2d 
649 (1996). 
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A trial court is not foreclosed from consider- 
ing the post-separation use of the marital resi- 

dence in reaching its decision as to whether an 
equal distribution is equitable. Becker v. 
Becker, 88 N.C. App. 606, 364 S.E.2d 175 
(1988). 
A party’s exclusive use of marital resi- 

dence subsequent to date of separation is a 
relevant distributional factor. Burnett v. Bur- 
nett, 122 N.C. App. 712, 471. S.E.2d 649 (1996). 
Payment by One of Spouses on Marital 

Home Mortgage. — Payment by one of the 
spouses, after the date of separation, on a 
marital home mortgage is a factor appropri- 
ately considered by the trial court pursuant to 
subdivisions (c)(1la) and (c)(12) in determining 
what division of marital property is equitable. 
However, trial court correctly refused to credit 
husband with any mortgage payments he made 
after the separation of the parties where they 
had stipulated that an equal division of prop- 
erty was equitable. Miller v. Miller, 97 N.C. 
Apps t/; 387 S:b2dieadooty 

The trial court did not err by failing to credit 
plaintiff with reducing mortgage on marital 
home and paying for taxes and insurance, 
where the court found that plaintiff made mort- 
gage payments on the property since the date of 
separation, paid property taxes on the resi- 
dence for one year, and paid homeowner’s in- 
surance premiums for three years, and also 
considered these facts as a distributional factor. 
Fox v. Fox, 103 N.C. App. 18, 404 8.H.2d°354 
(1991). 

Trial court properly considered defendant’s 
post-separation payments toward mortgages as 

a distributional factor under subdivision 
(c)(lla) rather than crediting defendant for 
those payments. Edwards v. Edwards, 110 N.C. 
App. 1, 428 S.E.2d 834, cert. denied, 335 N.C. 
Ni 2A36 8. Bi2drad 410993): 

There was no error in an unequal distribu- 
tion of marital property given one of the former 
spouse’s post-separation mortgage payments, 

which benefited the other spouse, who was 
awarded the marital home. Fitzgerald v. 
Fitzgerald, 161 N.C. App. 414, 588 S.E.2d 517, 
2003 N.C. App. LEXIS 2196 (2003). 
Post-Separation Payments for Upkeep 

on Property Awarded to Spouse Making 
Payments. — To accommodate post-separa- 
tion payments for the benefit or use of marital 
property, the trial court may treat post-separa- 
tion payments as distributional factors, or pro- 
vide direct credits for the benefit of the spouse 
making the payments; it was not an abuse of 
discretion to deny credits requested for the 
upkeep of marital property ultimately awarded 
to the spouse making the payments. Walter v. 
Walter, 149 N.C. App. 723, 561 S.E.2d 571, 2002 
N.C. App. LEXIS 290 (2002). 
Payment by One of Spouses on Marital 

Home Mortgage. — It was not an abuse of 
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discretion for the trial court to treat the hus- 
band’s post-separation mortgage and other debt 
payments as distributional factors, under G.S. 
50-20(c)(11a), (12), rather than giving the hus- 
band a dollar-for-dollar credit for them. Hay v. 
Hay, 148 N.C. App. 649, 559 $.H.2d 268, 2002 
N.C. App. LEXIS 48 (2002). 

Appreciation in the value of the marital home 
resulting from the husband’s post-separation 
mortgage payments was not divisible property, 

as defined by G.S. 50-20(b)(4)a, because it re- 
sulted from the activities of one spouse. Hay v. 
Hay, 148 N.C. App. 649, 559 S.E.2d 268, 2002 
N.C. App. LEXIS 48 (2002). 
Waiver of Child Support. — In the absence 

of a separation agreement, nothing in the stat- 
ute requires the trial court to take a waiver of 
child support into account in calculating an 
equitable distribution. To the contrary, the de- 
termination of child support is to be made 
separately from that of equitable distribution. 
Wieneck-Adams v. Adams, 104 N.C. App. 621, 
410 $.E.2d 525 (1991), aff'd, 331 N.C. 688, 417 
S.E.2d 449 (1992). 
Custody is not an appropriate consider- 

ation within this section. The only factors 
considered “just and proper” within the mean- 
ing of the section are those relating to the 
source, availability, and use by a wife and 
husband of economic resources during the 
course of their marriage. Gum v. Gum, 107 N.C. 
App. 734, 421 S.E.2d 788 (1992). 
Need of Custodial Parent as Justifica- 

tion for Unequal Distribution. — Under the 
facts, the need of the parent with custody of the 
child of the marriage to occupy the marital 
residence and to use or own household effects 
alone justified the unequal distribution of mar- 
ital property, without requiring the trial judge 
to simply recite the other factors. Patterson v. 
Patterson, 81 N.C. App. 255, 343 S.E.2d 595 

(1986). 
Obligation to Care for Child. — The trial 

court erred by considering plaintiff’s separate 
obligation to care for child as a distributional 
factor. Pott v. Pott, 126 N.C. App. 285, 484 
S.E.2d 822 (1997). 
Distributional Factors Did Not Include 

Obligation for the Wife’s Child as the Hus- 
band Was Not Her Father. — Distributional 
factor found by the trial court did not address 
the husband’s child support obligations but 
instead recognized his voluntary assumption of 
responsibilities and was therefore, properly 
considered under the catch-all provision of G.S. 
50-20(c)(12) because the husband was not the 
father of the wife’s daughter and had no legal 
obligation to care for the daughter. Rice v. Rice, 
159 N.C. App. 487, 584 S.E.2d 317, 2003 N.C. 
App. LEXIS 1496 (2003). 

Value of Contributions by Nonstudent 
Spouse. — The Legislature gave no guidance 
on the issue of how to value the direct and 
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indirect contributions of the nonstudent spouse 
under paragraph (7) of subdivision (c) of this 
section; thus, as with any statutory factor un- 
der subsection (c), it is a matter of discretion 
what weight the court assigns a particular 
factor in any given case. Geer v. Geer, 84 N.C. 
App. 471, 353 S.E.2d 427 (1987). 

Professional Licenses. — As this section 
expressly provides that professional licenses 
are separate property, professional licenses are 
not subject to valuation and distribution; nev- 
ertheless, the Legislature recognized the need 
to consider the contributions of one spouse that 
enhance the career of the other when determin- 
ing what constitutes an equitable result. Geer 
v. Geer, 84. N.C. App. 471, 353 S.E.2d 427 
(1987). 
Subdivision (c)(12) Is Limited to Consid- 

erations Relevant to Marital Economy. — 
Only items affecting the marital economy are 
considered under the first eleven factors of 
subsection (c). Thus, under subdivision (c)(12), 
the only other considerations which are “just 
and proper” within the theory of equitable 
distributions as expressed by subdivisions 
(c)(1) to (c)(11) are those which are relevant to 
the marital economy. Smith v. Smith, 314 N.C. 
80, 331 S.E.2d 682 (1985). 

The only factors which may properly be con- 
sidered under the catchall provision of subdivi- 
sion (c)\(12) of this section are those factors 
which are relevant to the marital economy. 
Marital economy relates to the source, avail- 
ability and use by the wife and husband of 
economic resources during the course of the 
marriage. Johnson v. Johnson, 78 N.C. App. 
787, 338 $.E.2d 567 (1986). 

Wife’s cosmetic surgeries and choice to 
reside in another state during the mar- 
riage were inappropriate distribution factors 
considered by the trial court in making its 
equitable distribution under G.S. 50-20(c). 
Fountain v. Fountain, 148 N.C. App. 329, 559 
S.E.2d 25, 2002 N.C. App. LEXIS 36 (2002). 
The trial court failed to consider defen- 

dant’s contributions to the marital estate as 
a distributional factor under subdivision (c)(12) 
of this section. Minter v. Minter, 111 N.C. App. 
321, 432 S.E.2d 720, cert. denied, 335 N.C. 176, 

438 S.E.2d 201 (1993). 
Consideration of Post-Separation In- 

come. — Where post-separation income is not 
a result of either party’s action, the income can 
be considered as “any other distributional fac- 
tor” under subdivision (c)(12). Chandler v. 
Chandler, 108 N.C. App. 66, 422 S.E.2d 587 

(1992); 
Monies Paid by Husband to Wife After 

Separation Were Advances. — Trial court 
correctly treated the $45,457 paid to wife as a 
distributional factor under subdivision (c)(11) 
or (12) of this section. Interspousal gifts under 
subdivision (b)(2) of this section do not become 
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the separate property of the recipient spouse 

unless the donor expresses the intention to 
make a gift. This rule is applicable to an even 
greater extent after the parties have separated. 
As a matter of public policy, if trial courts are 
not allowed to consider such payments as dis- 
tributional factors, then the spouse with pos- 
session of marital property during the period 
between separation and the order of equitable 
distribution may seek to hold this marital prop- 
erty exclusively. Cobb v. Cobb, 107 N.C. App. 
382). 420)S: Ei 2d 21221992): 
When Fault May Be Considered. — The 

general rule is that marital fault or misconduct 
of the parties which is not related to the eco- 
nomic condition of the marriage is not germane 
to a division of marital property and should not 
be considered. However, fault which is related 
to the economic condition of the marriage may 
be considered. Spence v. Jones, 83 N.C. App. 8, 

348 S.E.2d 819 (1986). 
Fault or misconduct which dissipates or re- 

duces marital property for nonmarital purposes 
is just and proper to consider under subdivision 
(c)(12) of this section. Spence v. Jones, 83 N.C. 
App. 8, 348 S.E.2d 819 (1986). 
Misconduct during the marriage which 

dissipates or reduces the value of marital 
assets for nonmarital purposes may properly 
be considered under this section, because it is 

consonant with the essential philosophy of eq- 
uitable distribution. Smith v. Smith, 314 N.C. 

80, 331 S.E.2d 682 (1985); Coleman v. Coleman, 

89 N.C. App. 107, 365 S.E.2d 178 (1988). 
Marital fault or misconduct which does 

not adversely affect the value of marital 
assets is not ajust and proper factor within the 
meaning of subdivision (c)(12). Smith v. Smith, 
314N.C. 80, 331 S.E.2d 682 (1985); Dusenberry 
v. Dusenberry, 314 N.C. 608, 335 S.E.2d 892 

(1985); Dewey v. Dewey, 77 N.C. App. 787, 336 
S.E.2d 451 (1985), cert. denied, 316 N.C. 376, 
344) 5 BaZa MaGloso): 

Fault is not a relevant or appropriate consid- 
eration in determining an equitable distribu- 
tion of marital property. Hinton v. Hinton, 70 
N.C. App. 665, 321 S.E.2d 161 (1984). 

Sanctions for Marital Misconduct That 
Has No Economic Impact on Marital Es- 
tate. — Marital misconduct that has no result- 
ing economic impact on the marital estate may 
nonetheless have other consequences; for in- 
stance, the spouse can be sanctioned for the 
willful obstruction of an equitable distribution 
proceeding, directed to pay for costs incurred 
for the return of the other spouse’s separate 
property, or be subject to an inspection for the 
purpose of inventory and valuation. Walter v. 
Walter, 149 N.C. App. 728, 561 S.E.2d 571, 2002 

N.C. App. LEXIS 290 (2002). 
Removal of Spouse’s Separate Property. 

— The trial court properly considered evidence 
that the defendant wife removed or disposed of 
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the plaintiff husband’s separate property as a 
non-statutory distributional factor where (1) 
the wife entered the dwelling of the husband 
after separation and removed approximately 
$4,000 worth of property, including all the fur- 
niture in the house with the exception of a bed, 
chair, and kitchen table, (2) she then entered 

the home again at a later date and removed 
such items as food, guns, a leather coat, frozen 

meats, and personal items of the plaintiff, and 
(3) she even hauled off their 1971 Chevy pickup 
truck and sold it for $400. Glaspy v. Glaspy, 143 
N.C. App. 435, 545 S.E.2d 782, 2001 N.C. App. 

LEXIS 305 (2001). 
Removal of Property Awarded to Spouse 

Who Removed It. — Wife’s removal of truck- 
loads of marital property from the marital 
home immediately pursuant to the parties’ sep- 
aration constituted marital misconduct, but the 
trial court erred in considering this as a distri- 
butional factor; as the property removed was 
awarded to the wife, there was no economic 

effect on the marital estate. Walter v. Walter, 

149 N.C. App. 723, 561 S.E.2d 571, 2002 N.C. 
App. LEXIS 290 (2002). 
Misconduct During Litigation May Not 

Be Considered. — The court may not punish a 
plaintiff by considering his misconduct during 
litigation as a factor under subdivision (c)(12). 
Wade v. Wade, 72 N.C. App. 372, 325 S.E.2d 

260, cert. denied, 313 N.C. 612, 330 S.H.2d 616 

(1985). 
Failure to comply with discovery orders, or 

misconducting oneself during the course of lit- 
igation may not be considered as a factor in 
determining the distribution of marital prop- 
erty. Shoffner v. Shoffner, 91 N.C. App. 399, 371 

oiled) 749°(1988): 
When the failure to assist in the compi- 

lation and valuation of marital property 
during litigation causes one party to incur 
additional expenses, the court may consider 
such a purely financial consideration in making 
its distributive award. This is equivalent to the 
proper consideration of marital misconduct 
which is related to the economic condition of the 
marriage as a factor in making the distributive 
award. Shoffner v. Shoffner, 91 N.C. App. 399, 
371 S.H.2d 749 (1988). 

Parties’ Premarital Relationship. — Rec- 
itation in the findings of the extramarital na- 
ture of the parties’ premarital relationship sug- 
gested that the trial judge may have 
improperly considered fault in making the dis- 
tribution; however, where the husband did not 

assert, nor was there anything to indicate that 
he was prejudiced by, this consideration, the 
error, if any, was harmless. McIver v. Mclver, 92 

N.C. App. 116, 374 8.E.2d 144 (1988). 
Meaning of “Income”. — The legislature 

used the word “income” in subdivision (c)(1) of 
this section to convey its natural and ordinary 
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meaning. Bradley v. Bradley, 78 N.C. App. 150, 
336/51 He2d'658 (1985). 
Food Stamps Are Not Income. — Based on 

7 U.S.C. § 2017(b), which provides that the 

value of food stamp allotment provided to an 
eligible household shall not be considered in- 
come or resources for any purpose under any 
federal, state or local laws, the value of food 
stamps received by a party may not be consid- 
ered as income under subdivision (c)(1) of this 
section. Bradley v. Bradley, 78 N.C. App. 150, 
336 S.E.2d 658 (1985). 

Child Support and AFDC Are Not In- 
come. — Since the amounts received by a 
spouse in the form of child support and Aid to 
Families with Dependent Children (AFDC) are 
for the benefit and support of the parties’ chil- 
dren, they are not income within the meaning 
of subdivision (c)(1) of this section. Bradley v. 
Bradley, 78 N.C. App. 150, 336 S.E.2d 658 

(1985). 
Working Outside Home and Participat- 

ing in Child-Rearing and Homekeeping. — 
Under subdivision (c)(12) of this section, it is 
within the trial court’s equitable powers to 
consider that one spouse worked outside the 
home and participated in child-rearing and 
homekeeping, while the other spouse only par- 
ticipated in child-rearing and homekeeping. 
Dorton v. Dorton, 77 N.C. App. 667, 336 S.E.2d 

415 (1985). 
Consideration of Unvalued Inheritance 

and Fact of Appraisal Held Error. — Where 
there was no evidence to support the value of 
the inheritance the husband received from his 
mother, it was error for the trial court to 
consider as a distributional factor under subdi- 
vision (c)(1) of this section that the husband 
had received an inheritance of “significant 
value” from his mother’s estate; furthermore, 
since the party claiming property to be marital 
has the burden of presenting evidence on the 
value of such property, it was error to consider 
as a distributional factor that the party with 
the burden of proof had the property appraised 
and the appraiser testified as to the value of the 
property. Atkins v. Atkins, 102 N.C. App. 199, 
401 S.E.2d 784 (1991). 
Decrease in Separate Property Through 

Activities Which Increased Marital Estate. 
— Where the marital estate was increased due 
to activities which decreased the value of wife’s 
separate property, this decrease in separate 
property through depreciation related to the 
economy of the marriage; thus, the court prop- 
erly considered this depreciation under subdi- 
vision (c)(12) when dividing the marital prop- 
erty. Johnson v. Johnson, 78 N.C. App. 787, 338 
S.E.2d 567 (1986). 
Disregarding Family Corporation Held 

Error. — Action of the trial court in equitable 
distribution action in disregarding the corpo- 
rate entity of a family corporation on the 
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grounds that the corporation was a “sham,” and 
in distributing the assets of the corporation as 
marital property, but holding defendant per- 
sonally liable for $23,000 worth of notes and 

deeds of trust which she had executed, appar- 
ently in the name of the corporation, after the 
parties separated, constituted reversible error, 
where several of the reasons cited by the trial 
court for disregarding the corporate entity were 
unsupported by the evidence or were irrele- 
vant. Dorton v. Dorton, 77 N.C. App. 667, 336 
Dl 2d 4 oe 1985): 

Trial court did not err in forbidding 
either party from receiving a commission 
or broker’s fee on the sale of the marital home 
(the order being directed primarily at defen- 
dant, a licensed real estate broker), since if the 

parties could sell the home by themselves, 
without paying a real estate commission, then 
the net proceeds of the sale would be greater 
and there would be more marital property for 
equitable distribution. This was an equitable 
factor that the trial court could consider. 
Dorton v. Dorton, 77 N.C. App. 667, 336 S.E.2d 

Ada C1935). 
In case involving equitable distribution, 

trial court is required to consider liabili- 
ties of each party, whether the debts are joint 
or individual. Mishler v. Mishler, 90 N.C. App. 
72, 367 S.E.2d 385, cert. denied, 323 N.C. 174, 

Bien 2d i leGl933): 
Attribution of husband’s payment of 

$3,000 debt accumulated by wife and mi- 
nor children for necessities after date of 

separation to husband’s continuing obligation 
to support his minor children did not constitute 
an improper use of child support to inflate the 
income of either party in violation of subsection 
(f) of this section, but, rather, was a determina- 

tion that the debt was incurred to purchase 
necessities after the parties’ separation. 
Beightol v. Beightol, 90 N.C. App. 58, 367 
Sb duetve certadenled soca Cali lois 

S.E.2d 104 (1988). 
Failure of Court to Find Distributional 

Factors. — In determining an appropriate 
distribution of the marital property, the trial 
court erred by failing to consider the following 
factors: (1) evidence that the husband paid 
homeowner’s insurance premiums on the mar- 
ital home between the date of separation and 
the date of the trial should have been consid- 
ered as a distributional factor under subdivi- 
sion (c)(11a); (2) evidence that the husband was 
primarily responsible for maintaining and pre- 
serving the marital property between the date 
of separation and the date of trial also should 
have been considered as a distributional factor 
under subdivision (c)(1la); and (3) evidence 

that the wife earned a larger income than the 

husband should have been considered by the 

trial court as a distributional factor under sub- 
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division (c)(1). Atkins v. Atkins, 102 N.C. App. 
199, 401 S.H.2d 784 (1991). 

C. Distributive Awards. 

Subdivision (b)(3) of this section autho- 
rizes the court to make distributive 
awards for periods of not more than six years 
after the date on which the marriage ceases, 
except upon a showing by the payor spouse that 

legal or business impediments, or some overrid- 
ing social policy, prevent completion of the 
distribution within the six-year period. Lawing 
v. Lawing, 81 N.C. App. 159, 344 S.E.2d 100 

(1986). 
As Does Subsection (e). — Subsection (e) of 

this section clearly recognizes that the court 
may make a distributive award, payable over 
an extended period. Lawing v. Lawing, 81 N.C. 
App. 159, 344 S.E.2d 100 (1986). 

But a court’s authority to make distrib- 
utive awards is limited, and a court may not 
enter a distributive award that will be treated 
as ordinary income under the Internal Revenue 
Code. Lawing v. Lawing, 81 N.C. App. 159, 344 
S.H2d 100 (1986). 

Distributive awards for periods longer 
than six years, if necessary, should be crafted 
to assure completion of payment as promptly as 
possible. This will serve both statutory goals: 
Affording the recipient’s share nonrecognition 
treatment under the Internal Revenue Code, 

and fairly wrapping up the marital affairs as 
quickly and certainly as possible. Lawing v. 
Lawing, 81 N.C. App. 159, 344 S.E.2d 100 
(1986). 
Seven Year Payment Schedule Held Er- 

roneous. — Where the court’s decision to 
award the marital residence to the plaintiff 
wife resulted in property having a net value of 
$78,978.00 being distributed to her, while prop- 
erty passing to the defendant husband had a 
net value of only $13,140.63, the distributive 
award of $23,706.82 which the court ordered 
the wife to pay to the husband was within the 
authority vested in the court by subdivision (e) 
of this section; however, where the payment of 
the distributive award would not become due 
for more than seven years after the termination 
of the marriage, and the trial court made no 
findings which would permit completion of the 
payment of the distributive award beyond six 
years from the date the parties’ marriage was 
terminated, that portion of the order providing 
for the distributive award would be vacated 
and the case remanded for further proceedings. 
Harris v. Harris, 84 N.C. App. 353, 352 S.E.2d 
869 (1987). 

18.3 Year Payment Schedule Held Erro- 
neous. — Where payor husband made no 
showing of legal or business impediments to an 
earlier distribution, the 18.3 year payment 
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schedule of distributive award to wife was 
erroneous as a matter of law and would be 

vacated. Lawing v. Lawing, 81 N.C. App. 159, 
344 Sebe2de loon 986)) 

Trial court erred in failing to make find- 
ings concerning the possible financial and 
tax consequences to a husband of paying a 
distributive award to the wife within 90 

days, as such findings were required under G.S. 
50-20(c); the trial court also should have con- 

sidered the husband’s liabilities along with his 
income. Robertson v. Robertson, — N.C. App. 
—, 605 S.E.2d 667, 2004 N.C. App. LEXIS 2332 

(2004). 
Where escrow balance was not included 

in the trial court’s net valuation of the marital 

home or otherwise considered in the order, the 

trial court erred by failing to properly distrib- 
ute this asset. Pott v. Pott, 126 N.C. App. 285, 
ASA 3.4. 20° 822)( 1997). 
The trial court did not abuse its discre- 

tion in ordering an unequal distribution 
of the marital estate in favor of the defen- 
dant/husband, the effect of which was that he 

received $100,000 more than he would have 

received under an equal division and resulted 
in a split between the couple of their four 
Hallmark stores, nor was it error for the court 

to consider certain post-separation payments 
made by him, taxes incurred as a result of the 
forced sale of a residence, financial losses, and 

the allocation of associated debts as distribu- 
tional factors. Khajanchi v. Khajanchi, 140 N.C. 
App. 552);,.537,.8.E.2d 845, (2000 ANiGae Ann: 
LEXIS 1245 (2000). 

Real Property. — While a hunting land and 
lodge had the potential to be a money-making 
business, neither party had the financial ability 
to “buy-out” the other party’s share by paying a 
sizeable distributive award, thus, while eco- 

nomically desirable to keep the land and hunt- 
ing lodge together, such a division was not 
possible, and the real estate had to be substan- 
tially split in order to achieve an equitable 
distribution. Edwards v. Edwards, 152 N.C. 

App. 185, 566 S.E.2d 847, 2002 N.C. App. 
LEXIS 890 (2002), cert. denied, 356 U.S. 611, 
356 N.C. 611, 574 S.E.2d 679 (2002). 

Distributive Award is a Sum Certain and 
Does Not Include Gains and/or Losses. — 
Retirement account award has to include gains 
and losses on the prorated portion of the benefit 
vested at the date of separation; however, a 

distributive award is a sum certain and does 
not include gains and/or losses. Harris v. Har- 
ris; 162: N.Ce App. 511; 591nS 20560, 12004 
N.C. App. LEXIS 183 (2004). 

Distributive award that the trial court 
entered in favor of an ex-wife after her 
former husband died was not part of the 
husband’s estate, and the trial court properly 
ordered the husband’s personal representative 
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to pay the award before she paid claims against 
the estate. Painter-Jamieson v. Painter, 163 

N.C. App. 527, 594 S.E.2d 217, 2004 N.C. App. 
LEXIS 400 (2004). 
Although it was likely that a distribu- 

tive award in lieu of in-kind distribution 
was proper in light of the far greater in- 
volvement of one spouse than the other in 
a family-owned business, the trial court 
would have to provide more detailed findings to 
support its decision against in-kind distribu- 
tion; the order already adequately identified 
sources of payment for such an award where it 
referenced both the proceeds of a refinancing of 
the former marital home and income received 
from the family business. Allen v. Allen, 168 
N.C. App. 368, 607 S.E.2d 331, 2005 N.C. App. 
LEXIS 265 (2005). 

IV. VALUATION OF PROPERTY. 

Subsection (a) of this section effectively 
provides for the “freezing” of the marital 
estate as of the date of the parties’ separation, 
and marital assets, distributed thereafter, are 
valued as of that date; attempts by one or both 
spouses to deplete the marital estate or dispose 
of marital property after the date of separation 
but before distribution may be considered by 
the court when making the division, and any 
conversion of marital property for individual 
purposes may be charged against the acting 
spouse’s share. Sharp v. Sharp, 84 N.C. App. 
1788351 SE 2d 799 (1987): 
Net Value Used to Determine Equitable 

Distribution. — In determining what distri- 
bution of the property is equitable, the court 
must use the net value of the property rather 
than its fair market value. Wade v. Wade, 72 
N.C. App. 372, 325 S.E.2d 260, cert. denied, 313 

MeO, 1c, 300.5. 8.20 616 (1985). 
Net value, rather than fair market value, is 

the proper measure for valuing marital prop- 
erty for equitable distribution. Little v. Little, 
TAeNe CAD Ok 32 (0.6.20 '283 (1935). 

The division of marital property is to be 
accomplished by using the net value of the 
property, i.e., its market value, if any, less the 

amount of any encumbrance serving to offset or 
reduce market value. Talent v. Talent, 76 N.C. 
App. 545, 334 S.E.2d 256 (1985). 

Date of Separation to Be Used in Valuing 
Property. — The trial court did not err in 
failing to consider the current fair market value 
of all marital assets. Subsection (b) of this 
section provides that for purposes of equitable 
distribution, marital property shall be valued 
as of the date of the separation of the parties. 
Fox v. Fox, 103 N.C. App. 18, 404 S.E.2d 354 

(991). 
For the test for determining the date of 

separation under the equitable distribution 
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statutes, see Hall v. Hall, 88 N.C. App. 297, 363 

S.E.2d 189 (1987). 
Appreciation Is Factor to Be Consid- 

ered. — Post-separation appreciation of mari- 
tal property itself is neither marital nor sepa- 
rate property. Such appreciation must instead 
be treated as a distributional factor under sub- 
division (c)(11a) or (12). Truesdale v. Truesdale, 

89 N.C. App. 445, 366 S.E.2d 512 (1988). 
Where there is evidence of active or passive 

appreciation of marital assets after the date of 
separation, the court must consider the appre- 
ciation of the assets as a factor under subdivi- 
sions (c)(11la) or (12) of this section. Fox v. Fox, 

103 N.C. App. 138, 404 S.E.2d 354 (1991). 
Diminution in Value of Marital Prop- 

erty. — Trial court found both parties at fault 
in the diminution in value of the marital resi- 
dence due to failure to maintain and repair it; 
the trial court therefore erred in failing to 
divide the diminution in value between the 
parties. Robertson v. Robertson, — N.C. App. 
—, 605 S.E.2d 667, 2004 N.C. App. LEXIS 2332 

(2004). 
When Separation Held to Occur. — 

Where at all times prior to December 26, 1983, 
the relationship between plaintiff and defen- 
dant was of such a character as to give the 
appearance that they were husband and wife 
living together and that they held themselves 
out to be such, their separation, as that term is 

defined by case law, did not occur until Decem- 
ber 26, 1983. Hall v. Hall, 88 N.C. App. 297, 363 

S.E.2d 189 (1987). 
Meaning of “Net Value”. — The term “net 

value” is to be given its ordinary and commonly 
understood interpretation: i.e., market value, if 
any, less the amount of any encumbrance serv- 
ing to offset or reduce market value. Alexander 
vy. Alexander, 68 N.C. App. 548, 315 8.E.2d 772 
(1984); Poore v. Poore, 75 N.C. App. 414, 331 
S.E.2d 266 (1985); Nix v. Nix, 80 N.C. App. 110, 
34105 .Ee2d 116.1986). 
Meaning of “Equity”. — Equity is net value 

of property, i.e., its present value minus the 
outstanding mortgage. Willis v. Willis, 86 N.C. 
App. 546, 3858'S. E.2d 571 (1987). 
Meaning of “Presently Owned.” — The 

term “presently owned” under subdivision 
(b)(1) refers to the date of separation. Wornom 
v. Wornom, 126 N.C. App. 461, 485 S.E.2d 856 

(1997). 
Failure of judge to value marital prop- 

erty as of date of separation was error 
prejudicial to wife. By looking only to funds 
in husband’s account at time of equitable dis- 
tribution hearing, rather than at time of sepa- 
ration, judge failed to properly trace marital 
property. Account in question was established 
by husband after separation and before hear- 
ing, and funds deposited to account came from 
three sources, two of which were part marital 
and part separate and one of which was wholly 
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marital. Willis v. Willis, 86 N.C. App. 546, 358 

Se 2dio TLS Ty: 
The trial court erred in considering 

post-separation events in determining the 
value of the marital corporation where the case 
arose prior to the 1997 amendments to the 
Equitable Distribution Act; events which oc- 
curred following the date of separation were to 
be considered only as distributional factors 
under this section while events which occurred 
prior to the separation—for example, the wife’s 
freezing the equity line which, for all practical 
purposes, destroyed the relationship between 
the marital corporation and its major client— 
could be considered in valuation of the property. 
Offerman v. Offerman, 137 N.C. App. 289, 527 
S.E.2d 684, 2000 N.C. App. LEXIS 328 (2000). 

Trial Court Is Required to Value Prop- 
erty Stipulated to Be Marital. — When 
parties to an equitable distribution action make 
a valid stipulation that certain property is to be 
classified as marital property, the trial court is 
nonetheless required to value and distribute 
that property. Byrd v. Owens, 86 N.C. App. 418, 
398 9.H.20d)102 (1987). 
Property Must Be Valued Before It Is 

Distributed. — Subsection (c) of this section 
requires the trial court to determine what is 
marital property, then to find the net value of 
the property, and finally to make an equitable 
distribution of that property; thus, where the 
court made some findings and conclusions re- 
garding marital property, but did not place a 
value on the marital home, its order that the 

marital home be sold for not less than $140,000 
was at least premature, as the court had not 
placed a value upon the marital property. 
Soares v. Soares, 86 N.C. App. 369, 357 S.E.2d 
418 (1987). 
No Requirement to Assign Monetary 

Value to Medical License. — Having classi- 
fied the husband’s medical license as separate 
property and considered it as having “very 
substantial value” in making equitable distri- 
bution, the trial court did not err in refusing to 
assign it a monetary value. Conway v. Conway, 
131 N.C. App. 609, 508 S.E.2d 812 (1998). 
This section does not require the trial 

court to place a monetary value on any 

distributional factor; this would be an un- 

necessary burden upon the trial court. Gum v. 
Gum, 107 N.C. App. 734, 421 S.E.2d 788 (1992). 
Dual Classification and Valuation. — Al- 

though evidence supported judge’s dual classi- 
fication of marital home, in that the home was 

acquired in part by separate estate and in part 
by marital estate, judge erred by assigning a 
combined marital and separate property value 
when he distributed property. Trial judge must 
divide the equity based on the proportion in- 
vested by marital and separate estates. Willis v. 
Willis, 86 N.C. App. 546, 358 S.E.2d 571 (1987). 

Mortgage payments are acquisitive, not ap- 
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preciative. Active/passive distinction concern- 
ing appreciation has no utility when property 
has dual classification (i.e., was acquired in 
part with separate property and in part with 
marital property). Each estate, marital and 
separate, is entitled to a proportionate return 
on its investment whether appreciation is ac- 
tive or passive. Willis v. Willis, 86 N.C. App. 
546y358)07 e205, fla LOSE 
Valuation of Property After Separation 

Held Proper. — There was no error when the 
trial court based its distribution of the marital 
property on evidence of values of the marital 
property assigned after the date of the parties’ 
separation, where although plaintiff and defen- 
dant were separated on December 24, 1984, the 
court valued the parties’ pensions as of Decem- 
ber 31, 1984, defendant failed to demonstrate 
that either of the parties made any additional 
contributions, or that any additional interest 
had accrued to the retirement plans during the 
seven day interval between the parties’ date of 
separation and the date of valuation. Shoffner 
v. Shoffner, 91 N.C. App. 399, 371 S.E.2d 749 

(1988). 
Items Charged on Credit Card. — Court 

erred in its equitable distribution judgment by 
including the gross fair-market value of those 
marital properties which had an outstanding 
credit card balance and then failing to credit 
plaintiff for the debt; however, since plaintiff 
was awarded all of the items charged on the 
credit card in the property division award, the 
error was not prejudicial. Hendricks v. Hen- 
dricks, 96 N.C. App. 462, 386 S.E.2d 84 (1989), 
cert. denied, 326 N.C. 264, 389, S$.H.2d .118 
GLI9O): 
Value of Truck and Lease of Truck. — 

Trial court did not commit error in assigning a 
value to, and including as marital property of 
the parties, both the net fair market value of 
the truck, and the net present fair market 
value of a lease of truck; the truck and the lease 
were two separate items of property and, there- 
fore, the trial judge properly valued the truck 
and the lease as separate assets. Black v. Black, 
94 N.C. App. 220, 379 S.E.2d 879 (1989). 
Value of Growing Timber. — Trial judge 

correctly included the actual value of the land 
and timber at the date of separation. Because 
neither party presented evidence of apprecia- 
tion, if any, between the time of separation and 
the order for equitable distribution, the trial 
judge was not required to find the presence of 
this distributional factor. Cobb v. Cobb, 107 
N.G. App. 382, 420'S.H.2d 212 (1992). 

For a thorough consideration of valua- 
tion and distribution of a considerable 
marital estate, see Smith v. Smith, 111 N.C. 
App. 460, 433 S.E.2d 196, petition denied as to 
additional issues, 335 N.C. 177, 438 S.E.2d 202 
(1993), rev’d on other grounds, 336 N.C. 575, 

444 §.E.2d 420 (1994). 
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Valuation Upheld. — Trial court’s valua- 
tion of a 1995 Harley-Davidson motorcycle was 
upheld on appeal where the husband never 

objected to the fair market value that the trial 
court placed on the machine, and the trial court 
had made sufficient findings of fact that showed 
the motorcycle had a net equity value of 
$1,952.00. Urciolo v. Urciolo, 166 N.C. App. 504, 
601 S.E.2d 905, 2004 N.C. App. LEXIS 1726 

(2004). 
Valuation Held Erroneous. — Evidence 

held insufficient to support trial court’s valua- 
tion of marital home for purposes of equitable 
distribution of the marital property. Coleman v. 
Coleman, 89 N.C. App. 107, 365 S.E.2d 178 

(1988). 
Appellate court was unable to determine 

whether a trial court in a dissolution of mar- 
riage proceeding properly found that equal dis- 
tribution was inequitable in the case because, 
without the benefit of proper classification, val- 
uation, and listing of all the property owned by 
the parties, the court could not discern whether 
the trial court’s method of distribution was 
unreasonable or arbitrary; furthermore, be- 
cause of the number and degree of errors the 
trial court committed, the appellate court con- 
cluded that a new trial was required. Dalgewicz 
v. Dalgewicz, — N.C. App. —, 606 S.E.2d 164, 
2004 N.C. App. LEXIS 2375 (2004). 

Offer to Purchase or Sell as Evidence of 
Value. — While mere offers to purchase or sell 
are not generally competent as evidence of 
value, where the offer constitutes an admission 

against interest, operating against the land- 
owner’s or offeror’s contended value, the rule 

has been relaxed. Lawing v. Lawing, 81 N.C. 
App. 159, 344 S.E.2d 100 (1986). 

For case upholding the valuation and 
award of the stock of a minority share- 
holder in a closely-held corporation in eq- 
uitable distribution proceedings, see Hartman 
vy. Hartman, 82 N.C. App. 167, 346 S.E.2d 196 

(1986), aff'd, 319 N.C. 397, 354 S.E.2d 239 

(193 2): 
Valuation of Partnership Interest. — 

When considering the value of a spouse’s inter- 
est in a business partnership, the task of the 
appellate court on review is to determine 
whether the approach used by the trial court 
reasonably approximates the net value of the 
partnership interest. Fox v. Fox, 103 N.C. App. 
13, 404 S.E.2d 354 (1991). 
The withdrawal formula for valuing a part- 

nership interest is presumptively correct, 
though it may be attacked if not reasonably 
representative of the value of the defendant’s 
interest. Fox v. Fox, 103 N.C. App. 18, 404 

§.E.2d 354 (1991). 
In valuing husband’s interest in a business 

partnership, the trial court did not err by using 
a withdrawal formula, as opposed to a book 
value approach. Nor did it err by using the 
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withdrawal formula found in the partnership 
agreement. Fox v. Fox, 103 N.C. App. 13, 404 

§.E.2d 354 (1991). 
Where there was no evidence that defendant 

had actually withdrawn his partnership inter- 
est, or that the distribution ordered by the 
court would require him to do so, but the court 
deducted from the value of defendant’s partner- 
ship interest the amount of income tax defen- 
dant would have owed had he withdrawn his 

partnership interest, it was improper for the 
court to consider such hypothetical and specu- 
lative tax consequences in valuing defendant’s 
partnership interest. Harvey v. Harvey, 112 
N.C. App. 788, 487 S.E.2d 397 (1993). 
Downward adjustment in value of stock 

awarded to the spouse who had generally not 
managed the couple’s investments to reflect 
loss in value between the date of separation 
and entry of equitable distribution was not 
improper where there was no showing that the 
loss in value had anything to do with actions or 
failures to act on the part of the manager 
spouse. Allen v. Allen, 168 N.C. App. 368, 607 
S.E.2d 331, 2005 N.C. App. LEXIS 265 (2005). 

Debts. — Trial court erred by failing to 
consider defendant’s obligation on notes cre- 
ated to establish accounting firm and erred by 
finding defendant earned $120,000 a year with- 
out sufficient evidence. Pott v. Pott, 126 N.C. 

App. 285, 484 S.E.2d 822 (1997). 

V. AGREEMENTS. 

This section did not purport to change 
the general validity of separation agree- 
ments or to modify existing agreements. 
McArthur v. McArthur, 68 N.C. App. 484, 315 

S.E.2d 344 (1984). 
Subsection (d) was enacted to insure 

against fraud and overreaching on the part 
of one of the spouses. McIntosh v. McIntosh, 74 

N.C. App. 554, 328 S.E.2d 600 (1985). 
Effect of Subsection (d). — By the enact- 

ment of subsection (d) of this section, the Gen- 

eral Assembly manifested a clear intent to 
change the former rule which required the 
actual separation of the parties to a marriage in 
order for a property settlement to be effective 
between spouses. Buffington v. Buffington, 69 
N.C. App: 483; 317 S.E.2d 97 (1984). 

The public policy of the state, as expressed by 
subsection (d) of this section, permits spouses 
to execute a property settlement at any time, 

regardless of whether they separate immedi- 

ately thereafter or not. Buffington  v. 

Buffington, 69 N.C. App. 483, 317 S.E.2d 97 

(1984). 
Subsection (d) did not reverse a prior 

public policy against agreements releas- 

ing spousal property rights; by incorporat- 
ing G.S. 52-10, it instead mandated, among 

other things, that the policy favoring property 
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settlements continue so that a prior settlement 
of spousal property rights would also constitute 
a plea in bar to the equitable distribution of 
“marital” property under G.S. 50-20. Small v. 
Small, 93 N.C. App. 614, 379 S.E.2d 273, cert. 
denied, 325 N.C. 273, 384 S.E.2d 519 (1989). 
Separation Agreement Fully Disposing 

of Property Rights. — If a court finds that a 
separation agreement fully disposes of the par- 
ties’ rights arising out of the marriage, the 
court may not set aside the separation agree- 
ment and property settlement, absent fraud or 
misrepresentation. A separation agreement 
and property settlement entered into by the 
parties which fully disposes of the property 
rights arising out of a marriage acts as a bar to 
equitable distribution. Rabon v. Rabon, 102 

N.Gy App. 452, 402.5.2.2d 461, 1991), 
Release of Rights Did Not Violate Public 

Policy. — Wife’s release of property rights 
under 1980 Post-Nuptial Contract did not vio- 
late public policy simply because it was exe- 
cuted prior to the adoption of subsection (d) of 
this section. Small v. Small, 93 N.C. App. 614, 
379 S.E.2d 273, cert. denied, 325 N.C. 273, 384 
SH 2d5 19 (1939). 
Right to Cancel Separation Agreement. 

— In enacting subsection (d) of this section, the 
General Assembly did not intend that a written 
separation agreement, once entered into, would 
be forever binding or forever a bar to an equli- 
table distribution action. Rather, the parties to 
separation agreements must still be able to 
cancel their agreements, and the indicia of the 
intent to cancel as developed in the common 
law must also still be intact. Carlton v. Carlton, 

74 N.C. App. 690, 329 S.E.2d 682 (1985). 
When Separation Agreement Is Valid. — 

To be valid, a separation agreement must be 
untainted by fraud, must be in all respects fair, 

reasonable and just, and must have been en- 
tered into without coercion or the exercise of 
undue influence, and with full knowledge of all 
the circumstances, conditions, and rights of the 
contracting parties. McIntosh v. McIntosh, 74 
N.C. App. 554, 328 S.E.2d 600 (1985). 

Failure of husband and wife to separate 
until 31 days after the execution of a separation 
and property settlement agreement did not 
render the post-separation support and ali- 
mony provisions null and void. Newland v. 
Newland, 129 N.C. App. 418, 498 S.E.2d 855 

(1998). 
Transactions Between Spouses Must Be 

Fair and Reasonable. — The relationship 
between a husband and a wife is the most 
confidential of all relationships, and transac- 
tions between them, to be valid, must be fair 

and reasonable. A separation agreement must 
have been entered into without coercion. 
Stegall v. Stegall, 100 N.C. App. 398, 397 S.E.2d 
306 (1990), cert. denied, 328 N.C. 274, 400 
S.E.2d 461 (1991). 
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When examining whether both parties 
freely entered into separation agreement, 
trial courts should use considerable care be- 
cause contracts between husbands and wives 
are special agreements. Stegall v. Stegall, 100 
N:Ga App» 398)! 397.S.E;2d 80670990) mcemn 
denied, 328 N.C. 274, 400 S.E.2d 461 (1991). 
Railroad Retirement Benefits Under a 

Separation Agreement. — Trial court prop- 
erly granted summary judgment in favor of 
ex-wife in her suit to enforce a separation 
agreement, and did not err in entering an order 
awarding the ex-wife 29.5 percent of the ex- 
husband’s divisible railroad retirement bene- 
fits. Gilmore v. Garner, 157 N.C. App. 664, 580 
S.E.2d 15, 2003 N.C. App. LEXIS 942 (2003). 
Fraud Need Not Be Shown, Where Set- 

tlement Is Unfair Due to Other’s Over- 
reaching. — Courts have thrown cloak of 
protection about separation agreements and 
made it their business, when confronted, to see 

to it that they are arrived at fairly and equita- 
bly. To warrant equity’s intervention, no actual 
fraud need be shown, for relief will be granted if 
settlement is manifestly unfair to spouse be- 
cause of other’s overreaching. Stegall v. Stegall, 
100 N.C. App. 398, 397 S.E.2d 306 (1990), cert. 
denied, 328 N.C. 274, 400 S.E.2d 461 (1991). 
Unless both parties legally consent to 

rescinding the agreement, the court is with- 
out the power to discard valid contracts be- 
tween the parties and to order equitable distri- 
bution. Rabon v. Rabon, 102 N.C. App. 452, 402 
S.E.2d 461 (1991). 
Existence of Confidential Relationship 

After One Spouse Has Left Home. — A 
confidential relationship, and a fiduciary duty, 
between husband and wife can exist even after 
one spouse has left the home. Where such a 
relationship exists, there is a duty to disclose 
all material facts relevant to a separation 
agreement, and failure to do so constitutes 
fraud. Harroff v. Harroff, 100 N.C. App. 686, 
398 S.E.2d 340 (1990), discretionary review 
denied, 328 N.C. 330, 402 S.E.2d 833 (1991). 
Same — After Involvement of Attorney. 

— The involvement of an attorney does not 
automatically end the confidential relationship 
of husband and wife. Where one spouse alleges 
and offers evidence that the confidential rela- 
tionship still existed and that the attorneys’ 
role was merely to record the agreement the 
spouses negotiated, it is a question of fact as to 
whether the confidential relationship has been 
terminated. Harroff v. Harroff, 100 N.C. App. 
686, 398 S.E.2d 340 (1990), discretionary re- 

view denied, 328 N.C. 330, 402 S.E.2d 833 

GLa 1s 
Stipulations as to Division of Marital 

Property Must Be Scrutinized. — The same 
scrutiny which is applied to separation agree- 
ments must also be applied to stipulations 
entered into by a husband and a wife regarding 
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the distribution of their marital property. McIn- 
tosh v. McIntosh, 74 N.C. App. 554, 328 S.E.2d 

600 (1985). 
Distribution Agreement Should Be Writ- 

ten, Executed, and Acknowledged. — Any 
agreement entered into by the parties regard- 
ing the distribution of their marital property 
should be reduced to writing, duly executed and 
acknowledged. McIntosh v. McIntosh, 74 N.C. 
App. 554, 328 S.E.2d 600 (1985). 

Without the signature of both the husband 
and the wife, an agreement may not conform to 
the requirements of subsection (d) of this sec- 
tion. Collar v. Collar, 86 N.C. App. 105, 356 

S.E.2d 407 (1987). 
Judgment which effectuated a distribution of 

the parties’ marital property pursuant to an 
agreement that was not signed by both hus- 
band and wife was a court-ordered equitable 
distribution granted before absolute divorce, 
and as such was expressly prohibited by G.S. 
50-21(a). Collar v. Collar, 86 N.C. App. 105, 356 

oH. 2d*407 (1987): 
Otherwise, Record Must Show Under- 

standing of and Agreement with Terms. — 
If oral stipulations between spouses regarding 
the distribution of their marital property are 
not reduced to writing, it must affirmatively 
appear in the record that the trial court made 
contemporaneous inquiries of the parties at the 
time the stipulations were entered into. It 
should appear that the court read the terms of 
the stipulations to the parties, and that the 
parties understood the legal effects of their 
agreement and the terms of the agreement and 
agreed to abide by those terms of their own free 
will. McIntosh v. McIntosh, 74 N.C. App. 554, 
328 S.E.2d 600 (1985). 

Although plaintiff claimed the parties stipu- 

lated for trial that certain land would be clas- 

sified as marital property, the record showed no 

evidence of stipulation; therefore, as the prop- 

erty was a gift to defendant from his mother, 

trial court’s classification of the land as marital 

property was error. Locklear v. Locklear, 92 

N.C. App. 299, 374 S.E.2d 406 (1988). 

Where there was no evidence of a writ- 

ten agreement nor any affirmative assurance 

that the parties were in agreement concerning 

the division of personal property, the trial 

court’s reliance on the parties’ oral agreement 

or existing division of personal property was 

error and all marital personal property should 

have been included in the equitable distribu- 

tion. Holder v. Holder, 87 N.C. App. 578, 361 

2d) 89141987). 

Handwritten agreement which was not 

acknowledged before a certifying officer 

as defined in G.S. 52-10(b) was not binding 

upon the court and the court was free to dis- 

tribute the property. McLean v. McLean, 88 

N.C. App. 285, 363 S.E.2d 95 (1987), aff’d, 323 

NO 548.0374:5.Ei2d 376 (1938). 
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Handwritten Agreement Superseded by 
Later Agreement Incorporated in Judg- 
ment. — Trial court did not err in refusing to 
enforce a 1986 handwritten agreement between 
the parties which concerned the distribution of 
marital assets and which provided that defen- 
dant would pay plaintiff $15,000 upon her 
remarriage or upon her sale of a specific parcel 
of marital property. The language in the judg- 
ment clearly indicated that property settlement 
agreement of 1988, which was incorporated 
into the judgment, was a full and final settle- 
ment of the distribution of marital property 
which superseded any and all prior agreements 
between the parties. Rosania v. Rosania, 108 
N.C. App. 58, 422 S.E.2d 348 (1992). 
Separation Agreement as Bar to Equita- 

ble Distribution. — A separation agreement 
which contained no specific references to any 
real property, but only to personal property, 
nevertheless fully disposed of the parties’ prop- 
erty rights arising out of the marriage and thus 
acted as a bar to equitable distribution. Hart- 
man v. Hartman, 80 N.C. App. 452, 343 8.E.2d 

11 (1986). 
In view of separation agreement between the 

parties, which provided for (1) division of prop- 
erty, (2) effect of reconciliation on the property 
settlement, (3) mutual release of all personal 

and real property claims that the parties might 

have against each other or might acquire under 

any statute of distribution, right of election or 

otherwise, and (4) joint custody and support of 

the parties’ two children, and which the court 
found valid, the trial court erred in ordering 

that further proceedings might be held to ac- 

complish an equitable distribution of marital 

property which had allegedly not been taken 

account of. Rice v. Rice, 81 N.C. App. 247, 344 

S.E.2d 41, cert. denied, 317 N.C. 706, 347 

5.H.20d439 (1986). 
Valid marital agreements releasing all spou- 

sal property rights will bar claims for equitable 

distribution — even if those settlements were 

executed prior to the adoption of equitable 

distribution under this section. Morrison v. 

Morrison, 102 N.C. App. 514, 402 S.E.2d 855 

(1991): 
Separation agreement which released each 

spouse from the common law rights incident to 

marriage (dower, curtesy, inheritance, descent, 

and distribution), as well as “all other rights 

arising out of the marital relationship in and to 

any and all property,” fully disposed of the 

parties’ property rights arising out of the mar- 

riage and thus acted as a bar to equitable 

distribution. Hagler v. Hagler, 319 N.C. 287, 

854:6:8.20: 2238 987): 
Equitable Distribution Barred Where 

Separation Agreement Dividing Property 

Has Been Executed. — If parties who had 

entered into a 1963 separation agreement di- 

vided and conveyed property prior to resuming 
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their marital relationship, then the provisions 
of the separation agreement concerning that 
property were “executed,” and an equitable 
distribution suit to divide that property upon 
the parties’ again separating in 1982 would be 
barred, unless the evidence showed an intent to 

cancel those provisions of the separation agree- 
ment. Carlton v. Carlton, 74 N.C. App. 690, 329 
S.E.2d 682 (1985). 

Premarital agreements that exhibit a clear 
intention on the part of the parties to dispose of 
their property upon dissolution of their mar- 
riage through the provisions of their premarital 
agreement rather than through equitable dis- 
tribution are expressly allowed; the ability to 
control the disposition of property upon the 
dissolution of a marriage appears to be the 
primary purpose of most, if not all, premarital 
agreements. Harllee v. Harllee, 151 N.C. App. 
40, 565 S.E.2d 678, 2002 N.C. App. LEXIS 687 
(2002). 
But Not by Executory Promises. — Wife’s 

promise in 1963 separation agreement that she 
would make no future claims to husband’s 
future property required future performance 
and therefore was executory, and where the 
parties became reconciled and lived again as 
husband and wife between 1963 and 1982, then 

this promise was void as to property acquired 
after they resumed the marital relationship. A 
suit for equitable distribution of this property 
was therefore proper. Carlton v. Carlton, 74 
N.C. App. 690, 329 S.E.2d 682 (1985). 
Separation agreement is terminated in- 

sofar as it remains executory on resump- 
tion of marital relation. This rule has not 
been superseded by subsection (d). Camp v. 
Camp, 759N CrApp, 4985 33 Sik 2d! 163.scert: 
denied, 314 N.C. 6638, 335 S.E.2d 493 (1985). 
Condition in Separation Agreement Not 

Met. — Condition in separation agreement 
that if the parties lived continuously separate 
and apart for a full year, then in that event, 

wife would transfer her interest in residence 
and lot to husband as part of property settle- 
ment was not met where the evidence showed 
that on a number of occasions during the year 
the parties had had sexual relations. Higgins v. 
Higgins, 321 N.C. 482, 364 S.E.2d 426, rehear- 
ing denied, 322 N.C. 116, 367 S.E.2d 911 (1988), 
decided prior to § 52-10.2. 
Misapplication of Stipulations in Agree- 

ment. — A trial court abused its discretion in 
misapplying a $5000 credit, where the parties 
agreed (1) that certain property would be di- 
vided unequally, and (2) that the husband 
would receive less personal property but would 
receive the $5000 credit. The trial court applied 
the credit but in effect ignored the remainder of 
the stipulation by including property against 
which the credit was to be an offset when it 
divided the marital estate equally. Fox v. Fox, 
103 N.C. App. 138, 404 S.E.2d 354 (1991). 
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Property Settlement Not Negotiated as 
Reciprocal Consideration. — If a property 
settlement is negotiated as “reciprocal consid- 
eration” for a separation agreement, the agree- 
ments are deemed integrated and the resump- 
tion of marital relations will terminate the 
executory provisions of the property settlement 
agreement. If not in reciprocal consideration, 
the provisions of the property settlement are 
deemed separate and the resumption of marital 
relations will not affect either the executed or 
executory provisions of the property settlement 
agreement. Morrison v. Morrison, 102 N.C. 
Ap..o4, 402) 5.1, 2dtoonelLjul). 
The absence of a divorce decree did not 

cancel buy-sell agreement which provided 
that wife could purchase husband’s equity in 
property “within one year of the date of the 
entry of an order of divorce”; that if she did not 
exercise her right of purchase within that time, 
he could purchase her equity for the same 
amount within 90 days after “the termination 
of the one-year period as is hereinabove set 
forth”; and that if neither bought the equity of 
the other, the property would be listed for sale 
with a licensed real estate broker and upon it 
being sold, the net proceeds would be equally 
divided. Riley v. Riley, 86 N.C. App. 636, 359 
S.E.2d' 252, cert? denied, 321 °N:@ 2ipaso 

pl Z2de596 (1987): 
Tenancy by Entirety Not Destroyed by 

Separation Agreement. — Despite conten- 
tion of creditor of husband that separation 
agreement executed by husband and wife de- 
stroyed tenancy by the entirety and vested a 
property interest in husband against which 
creditor was entitled to levy, where husband 
and wife were not divorced until over 8 months 
following the conveyance of the marital prop- 
erty to husband’s parents, the property re- 
mained entirety property at the time of the 
conveyance and could not be the subject of a 
conveyance in defraud of husband’s individual 
creditors. The trial court erred in ordering that 
creditor was entitled to receive the proceeds of 
the sale of this property. Dealer Supply Co. v. 
Greene, 108 N.C. App. 31, 422 S.E.2d 350 
(1992), cert. denied, 333 N.C. 348, 426 S.E.2d 
704 (1993). 

Effect of Reconciliation on Property Set- 
tlements. — A single act of sexual intercourse 
between a husband and wife constitutes a rec- 
onciliation and terminates alimony obligations. 
However, property settlements may be exe- 

cuted before, during or after marriage and are 
not necessarily terminated by reconciliation. 
Love v. Mewborn, 79 N.C. App. 465, 339 S.E.2d 
487, cert. denied, 317 N.C. 704, 347 S.E.2d 43 

(1986). 
Obligation to Make Money Payments 

Held Not Terminated on Renewal of Sex- 
ual Relations. — The trial court’s finding of 
fact that property settlement and alimony pay- 
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ments were mutually dependent supported its 
conclusion that the husband’s obligation to 
make money payments denominated as “ali- 
mony” did not terminate upon renewal of sex- 
ual relations. Love v. Mewborn, 79 N.C. App. 
465, 339 S.E.2d 487, cert. denied, 317 N.C. 704, 

347 S.E.2d 43 (1986). 
A premarital agreement concerning ali- 

mony is void as against public policy. Howell 
v. Landry, 96 N.C. App. 516, 386 S.E.2d 610 

(1989), cert. denied, 326 N.C. 482, 392 S.E.2d 
90 (1990), decided under law in effect prior to 
enactment of Chapter 52B. 

Invalidity of alimony provision in a pre- 
marital agreement did not affect the property 
provisions of the agreement. Howell v. Landry, 
96 N.C. App. 516, 386 S.E.2d 610 (1989), cert. 
denied, 326 N.C. 482, 392 S.E.2d 90 (1990), 
decided under law in effect prior to enactment 

of Chapter 52B. 
Lack of Acknowledgment in Premarital 

Agreement. — The validity of a premarital 
agreement is not affected by the lack of ac- 
knowledgment. Howell v. Landry, 96 N.C. App. 
516, 386 S.E.2d 610 (1989), cert. denied, 326 
N.C. 482, 392 S.E.2d 90 (1990), decided under 
law in effect prior to enactment of Chapter 52B. 

Stipulation That Equal Division of Mar- 

ital Property Is Equitable. — Where the 
parties stipulate that an equal division of the 
marital property is equitable, it is not only 

unnecessary but improper for the trial court to 

consider, in making that distribution, any of 

the distributional factors set forth in subsection 
(c) of this section. Miller v. Miller, 97 N.C. App. 
T138t ©..2d'181,(1990). 
Error in Conclusion That Agreement 

Was Sufficiently Identical to Act. — Trial 

court erred in concluding that premarital 

agreement was sufficiently identical to the Eq- 

uitable Distribution Act to allow the trial court 

to distribute the property according to the Act 

despite the premarital agreement, where the 

Act did not exist at the time of the agreement’s 

execution, and the parties could not have in- 

tended that the Act govern their property divi- 

sion. Howell v. Landry, 96 N.C. App. 516, 386 

S.E.2d 610 (1989), cert. denied, 326 N.C. 482, 

392 S.E.2d 90 (1990), decided under law in 

effect prior to enactment of Chapter 52B. 

Attacking Consent Judgment. — A con- 

sent judgment incorporates the bargained 

agreement of the parties. Such a judgment can 

only be attacked on limited grounds. The party 

attacking the judgment must properly allege 

and prove that consent was not in fact given, or 

that it was obtained by mutual mistake or 

fraud. Stevenson v. Stevenson, 100 N.C. App. 

750, 398 S.E.2d 334 (1990). 

Contract Principles Apply to Consent 

Judgments. — A contract may be avoided 

based on mutual mistake where the mistake is 

common to both parties and because of it each 
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has done what neither intended. A unilateral 
mistake, unaccompanied by fraud, imposition, 

or like circumstances, is not sufficient to avoid a 

contract. These contract principles apply to 
consent judgments. Stevenson v. Stevenson, 
100 N.C. App. 750, 398 8.E.2d 334 (1990). 
Consent Judgment Held Enforceable. — 

Where the agreement, in the form of a consent 
judgment, was altered many times by both 
parties, both of whom had attorneys, it should 
have been enforced as written. Stevenson v. 
Stevenson, 100 N.C. App. 750, 398 S.E.2d 334 

(1990). 
Right to Present Evidence on Issue of 

Separability. — On wife’s motion for increase 
in alimony payments, where consent order en- 
tered into between husband and wife contained 
support provisions and property settlement 
provisions, an evidentiary hearing was re- 
quired to determine the intent of the parties 
regarding whether the provisions of the agree- 
ment were separable or integrated, and it was 
error for the trial court to refuse to allow 
husband to present evidence on this issue. 
Lemons v. Lemons, 103 N.C. App. 492, 406 
S.E.2d 8 (1991), decided under law in effect in 

1978 at time of consent decree. 

Summary Judgment Held Improper. — 

Summary judgment was improper where there 

was a genuine issue of material fact as to 

whether defendant disclosed all material facts 

pertaining to separation agreement. Harroff v. 

Harroff, 100 N.C. App. 686, 398 S.E.2d 340 

(1990), discretionary review denied, 328 N.C. 

330, 402, 5.6e2d 833 (1991). 
Plaintiff’s affidavit stated she was forced to 

sign separation agreement under duress and 

coercion, and defendant denied allegation; 

therefore, taking plaintiff’s affidavit as true, 

there was a genuine issue of material fact on 

question of duress and coercion concerning the 

separation agreement, and grant of summary 

judgment was error. Stegall v. Stegall, 100 N.C. 

App. 398, 397 S.E.2d 306 (1990), cert. denied, 

328 N.C. 274, 400 S.E.2d 461 (1991). 

Award of 401(k) Plan. — Trial court’s judg- 

ment and orders awarding defendant post-sep- 

aration gains and losses on her portion of 

401(k) plan held consistent with both the par- 

ties’ agreement and the law of this state. Allen 

vy, Allen, 118 N.C. App. 455, 455 S.E.2d 440 

GUO): 

VI. ALIMONY AND CHILD SUPPORT. 

Purpose of alimony pendente lite is to 

give dependent spouse immediate support 

and allow her to maintain her action. Giv- 

ing supporting spouse credit for equitable dis- 

tribution purposes for various payments made 

as part of alimony pendente lite would defeat 

the purpose of alimony pendente lite by penal- 

izing the dependent spouse in the final distri- 
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bution of the marital assets. Morris v. Morris, 

90 N.C. App. 94, 367 S.E.2d 408, overruled in 
part on other grounds, Armstrong v. Armstrong, 
322 N.C. 396, 368 S.E.2d 595 (1988). 
When Contingent Fee Agreement Is En- 

forceable. — A contingent-fee arrangement 
covering services rendered in an equitable dis- 
tribution action is fully enforceable as long as it 
does not provide compensation to the attorney 
for securing the divorce. In re Cooper, 81 N.C. 
App. 27, 344 S.E.2d 27 (1986). 
Contingent Fee Agreement for Equita- 

ble Distribution Must Be Separate from 
Fee Agreement for Divorce. — If an attorney 
represents a client in both a divorce proceeding 
and an equitable distribution proceeding, and 
the client wishes to have a contingent fee con- 
tract in the equitable distribution proceeding, 
the parties must execute a separate agreement 

to provide for a fee in the divorce action that is 
not contingent upon the securing of the divorce. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 

(1986). 
Contingent fee contract in which the fee 

was contingent with respect to both di- 
vorce and equitable distribution actions 
was void as against public policy, even though 
the uncontested divorce involved relatively 
minimal time compared with the time the at- 
torney spent on the equitable distribution 
claim; and the attorney could not recover either 
under the contract itself or in quantum meruit 
for services rendered pursuant to the contract. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 
(1986). 
Equitable distribution in this State is 

accomplished without regard to alimony 
previously awarded; the amount of alimony 
previously awarded may be modified or vacated 
by the court after the marital property is equi- 
tably distributed. In re Cooper, 81 N.C. App. 27, 
344 §.E.2d 27 (1986). 
Equitable Distribution to Be Decided 

Before Permanent Alimony. — When both 
permanent alimony and equitable distribution 
are requested, the equitable distribution 
should be decided first. Talent v. Talent, 76 N.C. 

App. 545, 334 S.E.2d 256 (1985). 
Where alimony, child support, and equitable 

distribution of marital property are requested, 
the equitable distribution of the property must 
be decided first. Soares v. Soares, 86 N.C. App. 
3869, 357 8.H.2d 418 (1987): 
Where equitable distribution order took 

into consideration fatally defective order 
for temporary alimony, the court vacated the 
order for equitable distribution and remanded 
the cause to the district court. Haywood v. 
Haywood, 95 N.C. App. 426, 382 S.E.2d 798, 
cert. denied, 325 N.C. 706, 388 S.E.2d 454 
(1989). 
Modification of child support must be 

vacated and remanded where it is part of 
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equitable distribution judgment and thus 
appears to have been decided and entered at 
the same time as equitable distribution, rather 
than after equitable distribution as required by 
subsection (f) of this section. Dorton v. Dorton, 

77 N.C. App. 667, 336 S.E.2d 415 (1985). 
Agreement Speaking to Equitable Dis- 

tribution Did Not Waive Alimony Rights. 
— Defendant’s execution of a separation agree- 
ment which stated that it was executed with 
“the express understanding” and “in full satis- 
faction of all obligations” did not constitute an 
express waiver of her alimony rights within the 
meaning of G.S. 52-10.1 or 50-16.6 where the 
preamble to the agreement referred to this 
section on equitable distribution, thus exclud- 
ing issues of spousal support. Napier v. Napier, 
135(N.C. App. 364, 520 SH. 2d 34201999)" 
Reconsideration of Alimony or Child 

Support After Equitable Distribution. — 
Section 50-20 (f) obviously contemplates that a 
child support order may precede an equitable 
distribution order. No child support order is 
ever final and delaying the child support order 
in lengthy case until after the equitable distri- 
bution issue was decided would have prolonged 
an already long-pending case. The trial court’s 
decision to enter child support order prior to a 
determination of the equitable distribution is- 
sue was proper under the statute. Cohen v. 
Cohen, 100 N.C. App. 334, 396 S.H.2d 344 

(1990). 
If alimony and child support have not been 

previously awarded, equitable distribution 
must be made first; but if alimony or child 
support has already been awarded, the awards 
must be reconsidered upon request after the 
marital property has been equitably distrib- 
uted. This order of events is required, no doubt, 

because of the obvious relationship that exists 
between the property that one has and his or 
her need for support and the ability to furnish 
it. Capps v. Capps, 69 N.C. App. 755, 318 8.E.2d 
346 (1984). 
Equitable Distribution Judgment May 

Not Offset Child Support. — Defendant was 
not entitled to a “credit” against his future child 
support payments for the $12,435.50 he paid 
over and above his court-ordered obligation or 
for the $500.00 plaintiff owed him as a result of 

an equitable distribution judgment; child sup- 
port obligations may not be offset by other 
obligations. Brinkley v. Brinkley, 135 N.C. App. 
608, 522 S.E.2d 90, 1999 N.C. App. LEXIS 1187 

(1.999), 
The phrase “children of both parties” 

The phrase “children of both parties” clearly 
includes any child, legitimate or illegitimate. 
Pott v. Pott, 126 N.C. App. 285, 484 S.E.2d 822 
(19977); 
Where child was not the biological child 

of the plaintiff and was not adopted by 
her, the plaintiff had no legal obligation to 
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provide for the medical care unless she 
specifically agreed to do so; therefore, child’s 
medical bills were not marital debts. Crisp v. 
Crisp, 126 N.C. App. 625, 486 S.E.2d 485 

(1997), cert. granted, 347 N.C. 264, 493 S.E.2d 

744 (1997), aff'd in part, cert. dismissed in part, 
347 N.C. 659, 496 S.E.2d 379 (1998). 

VII. TRANSFER OF TITLE. 

Authority to Order Conveyance of Title. 

— Courts have within their powers in equity 
the authority to compel one person to convey 
title to property to another person when justice 
requires it, as is best demonstrated by the 

courts’ use of the equitable remedy of construc- 

tive trust. As is indicated by subsection (g), the 

legislature recognized this power of the courts 
to order the transfer of real property under 
appropriate circumstances. Wade v. Wade, 72 

N.C. App. 372, 325 S.E.2d 260, cert. denied, 313 

NWrerG12, 330 5.H.2d 616.(1985). 

The court has the authority, within its power 

in equity, to compel one former spouse to convey 

title to property to the other former spouse 
when justice requires. Geer v. Geer, 84 N.C. 

App. 471, 353 S.E.2d 427 (1987). 
Release of Obligations. — Where husband 

was required by court order to make monthly 

payments for the mortgages on the parties’ 

house and aluminum siding, fact that he agreed 

in his complaint for absolute divorce to transfer 

title to the property to wife and delivered deed 

to the property to wife, which deed contained 

an assumption clause purporting to indemnify 

defendant from any liability for the mortgages, 

this did not constitute sufficient evidence that 

wife agreed to assume the mortgages and re- 

lieve husband of his obligations. Marrow v. 

Marrow, 118 N.C. App. 332, 454 S.E.2d 853 

(1995). 

VIII. FINDINGS OF COURT. 

Written Findings of Facts Required in 

Any Order for Equitable Distribution. — 

The plain language of subsection (j) mandates 

that written findings of facts be made in any 

order for the equitable distribution of marital 

property made pursuant to this section. Arm- 

strong v. Armstrong, 322 N.C. 396, 368 S.E.2d 

595 (1988). 
Written findings of fact are required in every 

case in which a distribution of marital property 

is ordered under the Equitable Distribution 

Act, even when marital property is equally 

divided. Armstrong v. Armstrong, 322 N.C. 396, 

368 S.E.2d 595 (1988). 
Written findings of fact are required in every 

case in which a distribution of marital property 

is ordered under the Equitable Distribution 

Act, not merely when property is divided un- 

equally. Chandler v. Chandler, 108 N.C. App. 

66, 422 S.E.2d 587 (1992). 
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When Factors in Subsection (c) Must Be 
Addressed. — If evidence of one or more of the 
factors listed in subsection (c) is presented, the 
findings must reflect that the trial judge con- 
sidered those factors, whether the judge ulti- 
mately orders an equal or an unequal distribu- 
tion. McIver v. McIver, 92 N.C. App. 116, 374 

S.E.2d 144 (1988). 
Trial court’s general statement that it “con- 

sidered the other statutory distributional fac- 
tors” made no specific reference to the factors 
under G.S. 50-20(c), regarding distribution of 
property, making it impossible for an appellate 
court to determine if it found and relied on any 
other statutory factors, and its findings on the 
statutory factors it expressly considered lacked 
sufficient detail, as the court did not value the 

marital debts it mentioned, nor did it find 
whether the husband’s cars were liquid or 
nonliquid assets, despite the requirement of 
G.S. 50-20(c)(9) that the court consider the 
liquid or nonliquid character of all marital 

property and divisible property. Embler v. 

Embler, 159 N.C. App. 186, 582 S.H.2d 628, 

2003 N.C. App. LEXIS 1421 (2003). 

Judge Must Make Findings as to Each 

Statutory Factor. — When a party presents 

evidence which would allow the trial court to 

determine that an equal distribution of the 

marital assets would be inequitable, the trial 

court must then consider all of the distribu- 

tional factors listed in subsection (c), and must 

make sufficient findings as to each statutory 

factor on which evidence was offered; therefore, 

where the trial court’s order explicitly stated 

that it considered only one factor in determin- 

ing how the marital assets should be divided, 

was error. Locklear v. Locklear, 92 N.C. App. 

299, 374 S.E.2d 406 (1988), cert. granted, 324 

N.C. 336, 378 S.E.2d 794 (1989). 

Findings Must Include Ultimate Facts. 

— The trial court’s findings were insufficient 

where the trial court stated that it considered 

all statutory factors and specifically listed some 

of those factors but did not include ultimate 

facts considered in applying those factors; for 

example, the trial court did not make any 

findings regarding the actual income and labil- 

ities of the parties, the amount of plaintiff's 

contribution of separate funds to the marital 

home, and what the tax consequences to the 

parties would be, nor did it determine whether 

plaintiff’s contentions that she “helped the ca- 

reer potential of the defendant” were accurate 

and, if so, the extent of plaintiff’s contribution. 

Rosario v. Rosario, 139 N.C. App. 258, 533 

S E.2d 274, 2000 N.C. App. LEXIS 907 (2000). 

Findings Must Support Award. — In all 

equitable distribution cases, findings of fact 

must support the determination that the mar- 

ital property has been equitably divided. 

Mclver v. McIver, 92 N.C. App. 116, 374 S:be2d 

144 (1988). 
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Specific Statement That Distribution Is 
Equitable Is Not Required. — Once the trial 
court orders a distribution, it has held sub 

silentio that such distribution is fair and equi- 
table. A specific statement that the distribution 
ordered is equitable is not required. White v. 
White, 312 N.C. 770, 324 S.E.2d 829 (1985). 

But Reasons for Unequal Division 
Should Be Stated in Order. — If, in a partic- 
ular case, the court concludes, after its careful 

and clearly articulated consideration of all of 
the statutory factors and of any nonstatutory 
factor raised by the evidence which is reason- 
ably related to the rights to, interest in, and 

need for the marital property, that an equal 
division is not equitable, the trial court may 
properly order an unequal division, but should 
state in its order the basis and reasons for its 
division. Alexander v. Alexander, 68 N.C. App. 
548, 315 §.E.2d 772 (1984); Weaver v. Weaver, 

72 N.C. App. 409, 324 S.E.2d 915 (1985), over- 
ruled in part on other grounds, Armstrong v. 
Armstrong, 322 N.C. 396, 368 S.H.2d 595 
(1988). 
As Should Findings of Fact Supporting 

Unequal Division. — The trial court should 
clearly set forth in its order findings of fact 
based on the evidence which support its conclu- 
sion that an equal division is not equitable. 
Alexander v. Alexander, 68 N.C. App. 548, 315 
S.E.2d 772 (1984); Weaver v. Weaver, 72 N.C. 

App. 409, 324 S.E.2d 915 (1985); Little v. Little, 
74 N.C. App. 12, 327 S.E.2d 283 (1985), over- 
ruled in part on other grounds, Armstrong v. 
Armstrong, (322 IN-©, 396.3687 5:20 595 
(1988). 

In making its determination, the court must 
consider the factors listed in subsection (c) and 
set forth findings of fact in its judgment reflect- 
ing its consideration of the relevant factors. 
Wade v. Wade, 72 N.C. App. 372, 325 S.E.2d 

260, cert. denied, 313 N.C. 612, 330 S.E.2d 616 
(1935): 

If, in a particular case, the trial court con- 
cludes, after its consideration of all the statu- 
tory factors and any nonstatutory factors raised 
by the evidence which are reasonably related to 
the rights to, interest in, and need for the 
marital property, that an equal division is not 
equitable, the court may properly order an 
unequal division; in this case, it should clearly 
set forth in its order findings of fact based on 
the evidence which support its conclusion that 
an equal division is not equitable. Smith v. 
Smith, 71 N.C. App. 242, 322 S.E.2d 393 (1984), 
modified and aff’d, 314 N.C. 80, 331 S.E.2d 682 
(L935): 
When a party has met its burden of proof and 

the court has concluded that an equal distribu- 
tion would not be equitable, the court must 
make written findings, based upon relevant 
statutory and nonstatutory factors, which sup- 
port its conclusion that an equal distribution is 
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not equitable. Patton v. Patton, 78 N.C. App. 
247, 337 S.E.2d 607 (1985), rev’d in part on 

other grounds, 318 N.C. 404, 348 S.E.2d 593 

(1986). 
Where the trial court made numerous find- 

ings concerning the distributional factors upon 
which the parties presented evidence, there 
was no abuse of discretion in the trial court’s 
distribution of property; the trial court com- 
plied with the mandate in G.S. 50-20(c) to 
consider factors and make findings in detail, 
and although the ex-wife presented evidence 
that may have permitted contrary findings, the 
trial court’s findings were supported by compe- 
tent evidence and were sufficient to support the 
conclusion that an unequal distribution in the 
ex-husband’s favor was equitable. Britt v. Britt, 
168 N.C. App. 198, 606 S.E.2d 910, 2005 N.C. 
App. LEXIS 170 (2005). 

Trial court failed to make sufficient spe- 
cific findings of fact it was required to 
make regarding each factor specified in G.S. 
50-20(c) on which the parties offered evidence 
when it ordered the husband to pay a distribu- 
tive award, as it did not point to a source of 
funds from which the husband could pay this 
obligation even though the husband had no 
obvious liquid assets. Embler v. Embler, 159 
N.C. App. 186, 582 S.E.2d 628, 2003 N.C. App. 
LEXIS 1421 (2003). 
Findings as to Increase in Value of Sep- 

arate Property During Marriage. — A trial 
court’s order which did not disclose the steps by 
which the trial court arrived at its conclusion 
that the entire increase in value of separate 
property was marital property, left the Court of 
Appeals unable to determine whether the trial 
court correctly applied the “source of funds” 
theory to the facts; therefore, the order was 
reversed and remanded for appropriate find- 
ings of fact from the evidence previously sub- 
mitted. Ciobanu v. Ciobanu, 104 N.C. App. 461, 
409 S.E.2d 749 (1991). 
Findings as to Closely Held Corpora- 

tion. — A mere recitation of the factors the trial 
court considered in its valuation of the corpora- 
tion is not sufficient; the trial court must also 
indicate the value it attaches to each of the 
enumerated factors. Locklear v. Locklear, 92 

N.C. App. 299, 374 S.E.2d 406 (1988). 
Findings as to Stock. — Because compe- 

tent evidence was presented in equitable distri- 
bution action to support the finding that shares 
of stock acquired by appellee during marriage 
and prior to separation were a gift from his 
father and thus separate property, the finding 
was not disturbed on appeal. Godley v. Godley, 
110 N.C. App. 99, 429 S.E.2d 382 (1993). 
Impracticality of In Kind Distribution. 

— Adequate findings did not support a judg- 
ment equitably distributing three retirement 
plans, where the judgment contained no finding 
of fact, supported by evidence in the record, 
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that an in kind distribution would be impracti- 
cal, nor did it support a finding that the parties 
had stipulated to distribution in the manner 
directed by the court. Heath v. Heath, 132 N.C. 

App. 36, 509 S.E.2d 804 (1999). 
Where the parties stipulated to an equal 

division of the marital property, which was 
equivalent to a stipulation that an equal divi- 
sion of the marital property was equitable, the 
trial court properly refused to make separate 
findings of fact regarding the post-separation 
appreciation of the marital home, its post- 

separation occupancy by the plaintiff, and the 

tax savings allegedly realized by the plaintiff 

because of the post-separation occupancy of the 

house. Christensen v. Christensen, 101 N.C. 

App. 47, 398 S.E.2d 634 (1990). 

Trial Court Made Inadequate Findings 

Concerning How to Divide Marital Estate 

and Tax Consequences of the Division. — 

When a trial court found that a marital estate 

should be divided without a qualified domestic 

relations order (QDRO), it inadequately made 

no findings as to how this should be accom- 
plished or the tax consequences to the husband 

if he was required to dip into his retirement, 

despite the requirement of G.S. 50-20(c)(11) 

that the tax consequences to each party be 

considered. Embler v. Embler, 159 N.C. App. 

186, 582 S.E.2d 628, 2003 N.C. App. LEXIS 

1421 (2003). 
Failure to Enter Finding That Defen- 

dant Did Not Rebut Presumption Was 

Harmless Error. — Where there was no evi- 

dence in the record to support a finding that 

certain real property was to remain the sepa- 

rate property of the husband, the failure of the 

trial court to enter a finding that defendant did 

not rebut the marital presumption by clear, 

cogent and convincing evidence was harmless. 

Furthermore, there was no “intention” in the 

deed to the parties as tenants by the entirety 

that the property was to remain defendant’s 

separate property. Therefore, the trial judge 

correctly included the property among the mar- 

ital assets. Taylor v. Taylor, 92 N.C. App. 413, 

374 S.H.2d 644 (1988). 

IX. RIGHTS CREATED BY SUBSECTION 

(K). 

Legislature’s intent in subsection (k) 

was to create a right to equitable distribu- 

tion of the marital property, which had not 

existed up to that time, and to make that right 

vest at the time of filing for divorce (now at the 

time of separation). Subsection (k) did not cre- 

ate any vested rights in particular marital 

property; it created a right to the equitable 

distribution of that property, whatever a court 

should determine that property is. Wilson v. 

Wilson, 73 N.C. App. 96, 325 S.E.2d 668, cert. 

denied, 314 N.C. 121, 332 S.E.2d 490 (1985). 
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Subsection (k) did not create substan- 
tive rights in any party to particular mar- 
ital property which that party argues comes 
within the meaning of that acquired during the 
course of the marriage. Wilson v. Wilson, 73 
N.C. App. 96, 325 S.E.2d 668, cert. denied, 314 

N Gr? Ieeo 2.5. 20-490 (1985) 
The right to equitable distribution is an 

inchoate right exercisable only in a divorce 
action; thus, absent a consent judgment, the 
right to equitable property distribution could 
not be effectuated during the one-year separa- 
tion period that necessarily precedes a filing for 
absolute divorce; however, this does not mean 

that a claim for equitable distribution cannot 
be made during that period. McIver v. McIver, 

92 N.C. App. 116, 374 8.E.2d 144 (1988). 
The vested right of equitable distribution 

does not create a property right in marital 
property, nor does the fact of separation create 
a lien on specific marital property in favor of 
the spouse. Rather, it only creates a night to an 
equitable distribution of that property, what- 

ever a court should determine that property is. 

Perlow v. Perlow, 128 Bankr. 412 (E.D.N.C. 

1998): 
Subjection of Each Spouse’s Interest to 

Claims of Creditors. — Upon divorce, each 

former spouse’s undivided one-half interest be- 

comes subject to the claims of his or her indi- 

vidual creditors. Union Grove Mill and Mfg. Co. 

v. Faw, 103 N.C. App. 166, 404 S.E.2d 508 

(1991); 
Attachment of Lien Against Spouse 

upon Conversion to Tenancy in Common. 

— When property is held by married persons as 

tenants by the entireties, a lien of judgment 

effective against only one spouse does not at- 

tach to the property until the property is con- 

verted into another form of estate. One such 

type of conversion occurs upon divorce, where 

property held as a tenancy by the entirety is 

converted into property held as a tenancy in 

common, and each former spouse thereafter 

holds an undivided one-half interest in the 

subject property. Union Grove Mill and Mfg. 

Co. v. Faw, 103 N.C. App. 166, 404 S.E.2d 508 

Gio 19) 
Insurance Policies. — At the time of sepa- 

ration there were no vested rights under insur- 

ance policy on the life of party’s son. The rights 

only vested at his death, and until then plain- 

tiff, as owner of the policy, could have cancelled 

the policy or changed the beneficiary. At the 

time of separation, the cash value of the insur- 

ance policies was marital property, since the 

premiums to that point had been paid for with 

marital assets. The premiums after separation 

were paid for with plaintiff’s assets and there- 

fore the proceeds from the insurance policy 

were separate property of plaintiff. Foster v. 

Foster, 90 N.C. App. 265, 368 S.E.2d 26 (1988), 
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cert. denied, 324 N.C. 245, 376 S.E.2d 739 
(1989); 

X. DISCRETION OF TRIAL COURT AND 
APPEALLATE REVIEW. 

Trial Court Has Broad Discretion. — The 
legislature clearly intended to vest trial courts 
with discretion in distributing marital property 
under this section, but guided always by the 
public policy expressed therein favoring an 
equal division. The legislative intent to vest our 
trial courts with such broad discretion is em- 
phasized by the inclusion of the catchall factor 
codified in subdivision (c)(12). White v. White, 

SLZINGC, CU go2ee oad o2o (loa): 
The trial court has broad discretion in the 

division of marital property. Hartman v. Hart- 
man, 82 N.C. App. 167, 346 S.E.2d 196 (1986), 
alt d, 319 °N'C) 396, 3545.8. 2d 23911937). 

But Court’s Discretion Is Not Unlimited. 
— The courts do not have unlimited discretion 
in the division of marital property. They are 
limited by the presumption of equal division 
and by the requirement of subsection (j) of this 
section that they justify their distribution of 
property with written findings of fact. Further- 
more, the exercise of discretion implies consci- 
entious judgment arrived at in accordance with 
established rules, and not arbitrary action. 
White v. White, 64 N.C. App. 432, 308 S.E.2d 68 
(1983), modified and “attd, 312) NCP 770324 
SH 2deS291Cl98a) 

The trial judge’s discretion is to be upheld 
unless it fails to comply with the requirements 
of the statute. Wieneck-Adams v. Adams, 104 
N.C. App. 621, 410 S.E.2d 525 (1991), aff’d, 331 
N.C. 688, 417 S.E.2d 449 (1992). 
Standard of Review. — Where defendant’s 

argument on appeal was that he had brought 
forth enough evidence at the equitable distri- 
bution hearing to have allowed the trial judge 
to identify certain personal and real property 
as being marital property in part and defen- 
dant’s separate property in part, the standard 
of review on appeal would be limited to the 
question of whether any competent evidence in 
the record sustains the court’s findings. Taylor 
v. laylor, 92 N.C: App. 413) 3749S H2d"644 
(1988). 
Judgment Not Disturbed on Appeal Ab- 

sent Abuse of Discretion. — The division of 
marital property is a matter within the sound 
discretion of the trial court, and its judgment 
should not be disturbed on review unless it is 
shown that the division made was an abuse of 
discretion. White v. White, 64 N.C. App. 432, 
308 $.E.2d 68 (1983), modified and aff’d, 312 
N.C. 770, 324 S.E.2d 829 (1985); Johnson v. 
Johnson, 7/S'4N. Ca App. 787) (3388.SiHi2de567 
(1986). 
When evidence concerning one or more of the 

factors in subsection (c) of this section tending 
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to show that an equal division of the marital 
property would not be equitable is admitted, 
the court must balance that evidence with the 
other evidence presented, keeping in mind the 
legislative policy strongly favoring an equal 
division, and must determine what constitutes 

an equitable division in that particular case. 
The balance struck by the court in weighing 
such evidence will not be disturbed absent a 
clear showing of abuse of discretion. Bradley v. 
Bradley, 78 N.C. App. 150, 336 S.E.2d,;658 
(L985); 

Appellate review of equitable distribution 
awards is limited to a determination of whether 
there has been a clear abuse of discretion. 
Patton v. Patton, 78 N.C. App. 247, 337 S.E.2d 
607 (1985), rev’d in part on other grounds, 318 
N.C. 404, 348 S.E.2d 593 (1986). 

The trial court’s rulings in equitable distribu- 
tion cases receive great deference and may be 
upset only if they are so arbitrary that they 
could not have been the result of a reasoned 
decision. Lawing v. Lawing, 81 N.C. App. 159, 
344 $.E.2d 100 (1986). 

Findings of fact by the trial court are upheld 
on appeal as long as they are supported by 
competent evidence. Gum v. Gum, 107 N.C. 
App. 734, 421 S.E.2d 788 (1992). 

Trial court did not abuse its discretion by 
awarding plaintiff 50 percent of the marital 
portion of defendant’s pension. Judkins v. 
Judkins, 113 N.C. App. 784, 441 S.E.2d 139, 
cert. denied, 336 N.C. 781, 447 S.E.2d 424 

(1994). 
Unequal Distribution. — Although there is 

a presumption that an equal division of marital 
property is equitable, so long as the trial court 
considers all the distributional factors in sub- 
section (c) and makes sufficient findings as to 
each statutory factor on which evidence is of- 
fered, the finding of a single distributional 
factor by the trial court may support an un- 
equal division. Judkins v. Judkins, 113 N.C. 
App. 734, 441 S.E.2d 139, cert. denied, 336 N.C. 
781, 447 S.E.2d 424 (1994), 
Or Miscarriage of Justice. — A proper 

order concluding that an equal division is not 
equitable should not be disturbed on appeal 
unless the appellate court, upon consideration 
of the cold record, can determine that the 
division ordered by the trial court has resulted 
in an obvious miscarriage of justice. Alexander 
v. Alexander, 68 N.C. App. 548, 315 S.E.2d 772 
(1984). 
Nor Will Trial Court’s Findings Be Dis- 

turbed Absent Abuse. — The trial court’s 
findings in support of an equitable but unequal 
division will not be disturbed on appeal unless 
there was a clear abuse of discretion. Weaver v. 
Weaver, 72 N.C. App. 409, 324 S.E.2d 915 
(1985). 
Where the trial court made numerous find- 

ings concerning the distributional factors upon 
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which the parties presented evidence, there 

was no abuse of discretion in the trial court’s 

distribution of property; the trial court com- 

plied with the mandate in G.5. 50-20(c) to 

consider factors and make findings in detail, 

and although the ex-wife presented evidence 

that may have permitted contrary findings, the 

trial court’s findings were supported by compe- 

tent evidence and were sufficient to support the 

conclusion that an unequal distribution in the 

ex-husband’s favor was equitable. Britt v. Britt, 

168 N.C. App. 198, 606 S.E.2d 910, 2005 N.C. 

App. LEXIS 170 (2005). 

Only when evidence fails to show any 

rational basis for the distribution ordered 

by the court will its determination be up- 

set on appeal. Nix v. Nix, 80 N.C. App. 110, 341 

S.E.2d 116 (1986). 

Equitable distribution order should not 

be disturbed unless the appellate court, upon 

consideration of the cold record, can determine 

that the division ordered has resulted in an 

obvious miscarriage of justice. Morris v. Morris, 

90 N.C. App. 94, 367 S.E.2d 408, overruled in 

part on other grounds, Armstrong V. Armstrong, 

392 N.C. 396, 368 S.E.2d 595 (1988). 

In complex litigation involving equita- 

ble distribution, appellate court will not 

remand judgment for obviously insignifi- 

cant errors. Mishler v. Mishler, 90 N.C. App. 

72, 367 S.E.2d 385, cert. denied, 323 N.C. 174, 

373 S.E.2d 111 (1988). 

Formal errors in an equitable distribu- 

tion judgment do not require reversal, 

particularly where the record reflects a consci- 

entious effort by the trial judge to deal with 

complicated and extensive evidence. Lawing v. 

Lawing, 81 N.C. App. 159, 344 S)B2d, 100 

(1986). 
Abuse of discretion occurs when the trial 

court has failed to consider proper factors or 

has made a mistake or error with respect to the 

facts upon which the division was made, or 

when the division itself was, under the circum- 

stances, either excessive or inadequate. White 

v. White, 64 N.C. App. 432, 308 S.E.2d 68 

(1983), modified and aff’d, 312 N.C. 770, 324 

See de29 (1985). 

Awards Payable in Lump Sum or Over 

Time. — It is within the trial court’s sound 

discretion to determine whether the distribu- 

tive award is to be made payable as a lump sum 

or over a fixed period of time. Atkins v. Atkins, 

102 N.C. App. 199, 401 S.E.2d 784 (1991). 

Payment of Interest. — The decision of 

whether to order the payment of interest on a 

distributive award is one that lies within the 

discretion of the trial judge. Mrozek v. Mrozek, 

129 N.C. App. 43, 496 S.E.2d 836 (1998). 

As to the proper standard of review of 

equitable distribution awards where evi- 

dence was admitted tending to show that an 

equal distribution would not be equitable, see 
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White v. White, 312 N.C. 770, 324 S.E.2d 829 

(1985). 
Inadequate Findings by Trial Court Pre- 

cluded Appellate Review. — Where, among 

other things, the classification of certain prop- 

erty as marital was erroneous, tainting the 

findings and conclusions regarding valuation 

and distribution, and the method of valuing the 

marital portion of the home was inadequate to 

support the award to the wife, the findings and 

conclusions of the trial court were insufficient 

to allow appellate review. McIver v. Mclver, 92 

N.C. App. 116, 374 S.E.2d 144 (1988). 

Trial court’s conclusion that equal divi- 

sion of marital property would not be eq- 

uitable was not supported by its findings of 

fact, where the court failed to make specific 

findings with regard to a number of factors 

listed under subsection (c) of this section, and 

the case would be remanded for further pro- 

ceedings. Alexander v. Alexander, 68 N.C. App. 

548, 315 S.H.2d 772 (1984). 

Aruling resulting in an unequal division 

of marital property will be upset only if it 

is manifestly unsupported by reason. 

Upchurch v. Upchurch, 128 N.C. App. 461, 495 

S.E.2d 738 (1998), cert. denied, 348 N.C. 291, 

50d Sih. 2d 925 (1998), 

Trial court did not have authority to 

reaffirm divorce decree and reserve for 

future resolution the issue of equitable 

distribution; since the trial court did not set 

aside the divorce, but rather, attempted to 

nullify the consequences of defendant’s failure 

to assert her claim for equitable distribution 

prior to the entry of judgment of divorce, the 

order failed. Even if the court had effectively 

set aside, briefly, the divorce decree itself and 

then immediately reinstated the divorce decree 

with a reservation of an equitable distribution 

claim, the reservation of the equitable distribu- 

tion claim would have been a legal nullity 

because plaintiff voluntarily dismissed his eq- 

uitable distribution claim and defendant did 

not, during the time the divorce was arguably 

set aside, file an answer, counterclaim, or sep- 

arate action requesting equitable distribution. 

Carter v. Carter, 102 N.C. App. 440, 402 §.E.2d 

469 (1991). 

Authority of Court. — Where neither party 

made application or stated a claim for equitable 

distribution prior to the judgment of absolute 

divorce, the trial court lacked the authority to 

enter such a judgment. Stirewalt v. Stirewalt, 

114 N.C. App. 107, 440 S.B.2d 854 (1994). 

Trial court did not err in order purging 

defendant of contempt for failure to com- 

ply with equitable distribution judgment, 

by awarding the plaintiff the present value of 

the stock which had been assigned to her when 

the initial judgment had been entered. It was 

proper for the trial court to require the defen- 

dant to compensate the plaintiff for the stock 
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splits and the dividends which she would have 
received had defendant not been recalcitrant in 
carrying out the trial court’s orders. Conrad v. 
Conrad, 82 N.C. App. 758, 348 S.E.2d 349 
(1986). 

Interim order regarding the nature of 
insurance proceeds did not affect a sub- 
stantial right as plaintiff’s rights would be 
adequately protected by an appeal timely taken 
from the final equitable distribution judgment 
Hunter v. Hunter, 126 N.C. App. 705, 486 
S.E.2d 244 (1997). 
Immediate Appeal Contrary to Public 

Policy. — Permitting an immediate appeal 
from an interim equitable distribution order 
would be contrary to the policy of this state 
discouraging fragmentary appeals. Hunter v. 
Hunter, 126 N.C. App. 705, 486 S.E.2d 244 
(1997); 

XI. ATTORNEYS’ FEES. 

Court Had Jurisdiction. — Trial court was 
not without jurisdiction at the time it entered 
its subsection (i) order and it therefore had 
jurisdiction to award attorney’s fees under that 
section. McKissick v. McKissick, 129 N.C. App. 
252, 497 S.E.2d 711 (1998). 
When Contingent Fee Agreement Is En- 

forceable. — A contingent fee arrangement 
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covering services rendered in an equitable dis- 
tribution action is fully enforceable as long as it 
does not provide compensation to the attorney 
for securing the divorce. In re Cooper, 81 N.C. 
App. 27, 344 S.E.2d 27 (1986). 

Contingent Fee Agreement for Equita- 
ble Distribution Must Be Separate from 
Fee Agreement for Divorce. — If an attorney 
represents a client in both a divorce proceeding 
and an equitable distribution proceeding, and 
the client wishes to have a contingent fee con- 
tract in the equitable distribution proceeding, 
the parties must execute a separate agreement 

to provide for a fee in the divorce action that is 
not contingent upon the securing of the divorce. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 
(1986). 
Contingent fee contract in which the fee 

was contingent with respect to both di- 
vorce and equitable distribution actions 
was void as against public policy, even though 
the uncontested divorce involved relatively 
minimal time compared with the time the at- 
torney spent on the equitable distribution 
claim; and the attorney could not recover either 
under the contract itself or in quantum meruit 
for services rendered pursuant to the contract. 
In re Cooper, 81 N.C. App. 27, 344 S.E.2d 27 
(1986). 

§ 50-20.1. Pension and retirement benefits. 

(a) The award of vested pension, retirement, or other deferred compensation 
benefits may be made payable: 

(1) As a lump sum by agreement; 
(2) Over a period of time in fixed amounts by agreement; 
(3) By appropriate domestic relations order as a prorated portion of the 

benefits made to the designated recipient at the time the party 
against whom the award is made actually begins to receive the 
benefits; or 

(4) By awarding a larger portion of other assets to the party not receiving 
the benefits and a smaller share of other assets to the party entitled 
to receive the benefits. 

(b) The award of nonvested pension, retirement, or other deferred compen- 
sation benefits may be made payable: 

(1) As a lump sum by agreement; 
(2) Over a period of time in fixed amounts by agreement; or 
(3) By appropriate domestic relations order as a prorated portion of the 

benefits made to the designated recipient at the time the party 
against whom the award is made actually begins to receive the 
benefits. 

(c) Notwithstanding the provisions of subsections (a) and (b) of this section, 
the court shall not require the administrator of the fund or plan involved to 
make any payments until the party against whom the award is made actually 
begins to receive the benefits unless the plan permits an earlier distribution. 

(d) The award shall be determined using the proportion of time the 
marriage existed (up to the date of separation of the parties), simultaneously 
with the employment which earned the vested and nonvested pension, retire- 
ment, or deferred compensation benefit, to the total amount of time of 
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employment. The award shall be based on the vested and nonvested accrued 

benefit, as provided by the plan or fund, calculated as of the date of separation, 

and shall not include contributions, years of service, or compensation which 

may accrue after the date of separation. The award shall include gains and 

losses on the prorated portion of the benefit vested at the date of separation. 

(e) No award shall exceed fifty percent (50%) of the benefits the person 

against whom the award is made 1s entitled to receive as vested and nonvested 

pension, retirement, or other deferred compensation benefits, except that an 

award may exceed fifty percent (50%) if (i) other assets subject to equitable 

distribution are insufficient; or (ii) there is difficulty in distributing any asset 

or any interest in a business, corporati 

cally desirable for one party to retain an 
on, or profession; or (iii) it is econom1- 

asset or interest that is intact and free 

from any claim or interference by the other party; or (iv) more than one pension 

or retirement system or deferred compensation plan or fund is involved, but 

the benefits award may not exceed fifty percent (50%) of the total benefits of all 

the plans added together; or (v) both parties consent. In no event shall an 

award exceed fifty percent (50%) if a plan prohibits an award in excess of fifty 

percent (50%). 
(f) In the event the person receiving the award dies, the unpaid balance, if 

any, of the award shall pass to the beneficiaries of the recipient by will, if any, 

or by intestate succession, or by beneficiary designation with the plan 

consistent with the terms of the plan unless the plan prohibits such designa- 

tion. In the event the person against whom the award is made dies, the award 

to the recipient shall remain payable to the extent permitted by the pension or 

retirement system or deferred compensation plan or fund involved. 

(g) The court may require distribution of the award by means of a qualified 

domestic relations order, or as defined in section 414(p) of the Internal Revenue 

Code of 1986, or by other appropriate order. To facilitate the calculating and 

payment of distributive awards, the administrator of the system, plan, or fund 

may be ordered to certify the total contributions, years of service, and pension, 

retirement, or other deferred compensation benefits payable. 

(h) This section and G.S. 50-21 shall apply to all pension, retirement, and 

other deferred compensation plans and funds, including vested and nonvested 

military pensions eligible under the federal Uniform Services Former Spouses 

Protection Act, and including funds administered by the State pursuant to 

Articles 84 through 88 of Chapter 58 and Chapters 120, 127A, 128, 135, 143, 

143B, and 147 of the General Statutes, to the extent of a member’s accrued 

benefit at the date of separation, as determined by the court. (1997-2127 -c. 1.) 

Editor’s Note. — Session Laws 1997-212, s. 

6, made this section effective October 1, LI 

CASE 

Railroad Retirement Benefits Under a 

Separation Agreement. — Trial court prop- 

erly granted summary judgment in favor of 

ex-wife in her suit to enforce a separation 

agreement, and did not err in entering an order 

awarding the ex-wife 29.5 percent of the ex- 

husband’s divisible railroad retirement bene- 

fits. Gilmore v. Garner, 157 N.C. App. 664, 580 

S.E.2d 15, 2003 N.C. App. LEXIS 942 (2003). 

Entitlement to Unvested Stock at the 

Time of Separation. — Where the wife, pur- 

suant to entering an employment agreement 

prior to the parties’ separation, received 10,000 

shares of the employer’s stock after the parties’ 

and applicable to actions for equitable distribu- 

tion filed on and after that date. 

NOTES 

separation, which were later exchanged with 

the stock of the corporation that purchased the 

employer and was sold for net proceeds of 

$89 637, the trial court did not err in valuing 

the property pursuant to G.S. 50-21(b), which 

occurred after 20 years of marriage; it was 

reasonable for the trial court to infer that the 

wife’s employment with the employer resulted 

from experience that the wife gained while 

working, for 20 years, for the company from 

which the employer spun off and that, pursuant 

to G.S. 50-20.1(d), all of the shares were subject 

to distribution in the divorce. Ubertaccio v. 

Ubertaccio, 161 N.C. App. 352, 588 S.E.2d 905, 
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2003 N.C. App. LEXIS 2197 (2003), aff’d, 359 
N.C. 175, 604 S.E.2d 912 (2004). 
Defined Contribution Pension Plans. — 

Trial court properly applied a coverture fraction 
to the husband’s defined contribution pension 
plan as required by G.S. 50-20.1; husband’s 

CH. 50. DIVORCE AND ALIMONY §50-21 

fined benefit plans was rejected. Robertson v. 
Robertson, — N.C. App. —, 605 S.E.2d 667, 
2004 N.C. App. LEXIS 2332 (2004). 

Cited in Patterson ex rel. Jordan v. Patter- 
son, 137 N.C. App. 653, 529 S.E.2d 484, 2000 
N.C. App. LEXIS 505 (2000). 

argument that the statute only applied to de- 

§ 50-21. Procedures in actions for equitable distribution 
of property; sanctions for purposeful and prej- 
udicial delay. 

(a) At any time after a husband and wife begin to live separate and apart 
from each other, a claim for equitable distribution may be filed and adjudi- 
cated, either as a separate civil action, or together with any other action 
brought pursuant to Chapter 50 of the General Statutes, or as a motion in the 
cause as provided by G.S. 50-11(e) or (f). Within 90 days after service of a claim 
for equitable distribution, the party who first asserts the claim shall prepare 
and serve upon the opposing party an equitable distribution inventory affidavit 
listing all property claimed by the party to be marital property and all property 
claimed by the party to be separate property, and the estimated date-of- 
separation fair market value of each item of marital and separate property. 
Within 30 days after service of the inventory affidavit, the party upon whom 
service is made shall prepare and serve an inventory affidavit upon the other 
party. The inventory affidavits prepared and served pursuant to this subsec- 
tion shall be subject to amendment and shall not be binding at trial as to 
completeness or value. The court may extend the time limits in this subsection 
for good cause shown. The affidavits are subject to the requirements of G.S. 
1A-1, Rule 11, and are deemed to be in the nature of answers to interrogatories 
propounded to the parties. Any party failing to supply the information required 
by this subsection in the affidavit is subject to G.S. 1A-1, Rules 26, 33, and 37. 
During the pendency of the action for equitable distribution, discovery may 
proceed, and the court shall enter temporary orders as appropriate and 
necessary for the purpose of preventing the disappearance, waste, or destruc- 
tion of marital or separate property or to secure the possession thereof. 

Real or personal property located outside of North Carolina is subject to 
equitable distribution in accordance with the provisions of G.S. 50-20, and the 
court may include in its order appropriate provisions to ensure compliance 
with the order of equitable distribution. 

(b) For purposes of equitable distribution, marital property shall be valued 
as of the date of the separation of the parties, and evidence of preseparation 
and postseparation occurrences or values is competent as corroborative evi- 
dence of the value of marital property as of the date of the separation of the 
parties. Divisible property and divisible debt shall be valued as of the date of 
distribution. 

(c) Nothing in G.S. 50-20 or this section shall restrict or extend the right to 
trial by jury as provided by the Constitution of North Carolina. 

(d) Within 120 days after the filing of the initial pleading or motion in the 
cause for equitable distribution, the party first serving the pleading or 
application shall apply to the court to conduct a scheduling and discovery 
conference. If that party fails to make application, then the other party may do 
so. At the conference the court shall determine a schedule of discovery as well 
as consider and rule upon any motions for appointment of expert witnesses, or 
other applications, including applications to determine the date of separation, and shall set a date for the disclosure of expert witnesses and a date on or before which an initial pretrial conference shall be held. 
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At the initial pretrial conference the court shall make inquiry as to the 

status of the case and shall enter a date for the completion of discovery, the 

completion of a mediated settlement conference, if applicable, and the filing 

and service of motions, and shall determine a date on or after which a final 

pretrial conference shall be held and a 
proceed to trial. 

date on or after which the case shall 

The final pretrial conference shall be conducted pursuant to the Rules of 

Civil Procedure and the General Rules of Practice in the applicable district or 

superior court, adopted pursuant to G.5. 7 A-34. The court shall rule upon any 

matters reasonably necessary to effect a fair and prompt disposition of the case 

in the interests of justice. 
(e) Upon motion of either party or upon the court’s own initiative, the court 

shall impose an appropriate sanction on a party when the court finds that: 

(1) The party has willfully obstructed or unreasonably delayed, or has 

attempted to obstruct or unreasonably delay, discovery proceedings, 

including failure to make discovery pursuant to G.S. 1A-1, Rule 37, or 

has willfully obstructed or unreasonably delayed or attempted to 

obstruct or unreasonably delay 
proceeding, and 

any pending equitable distribution 

(2) The willful obstruction or unreasonable delay of the proceedings is or 

would be prejudicial to the interests of the opposing party. 

Delay consented to by the parties is not grounds for sanctions. The sanction 

may include an order to pay the other party the amount of the reasonable 

expenses and damages incurred because of the willful obstruction or unrea- 

sonable delay, including a reasonable attorneys’ fee, and including appoint- 

ment by the court, at the offending party’s expense, of an accountant, 

appraiser, or other expert whose services the court finds are necessary to 

secure in order for the discovery or other equitable distribution proceeding to 

be timely conducted. (1981, c. 815, s. 6; 1983 eeaG (ws) 16 198beeRCS9 se 1: 

1987, c. 844, s. 1; 1991, c. 610, s. 2; 199 

eso 171995, c/'244,'s. 1; 'c. 245, s. 

Legal Periodicals. — For comment on re- 

sulting trusts in entireties property when the 

wife furnishes purchase money, see 17 Wake 

Forest L. Rev. 415 (1981). 

For survey of 1982 law on property, see 61 

Bec iene, LLC tl55). 
For note, “North Carolina’s Equitable Distri- 

bution Statute: Recent Developments,” see 64 

RMecete hey slog ULJOb). 
For note, “Branch Banking & Trust Co. v. 

Wright — Creditors’ Rights to Entireties Prop- 

erty Awarded to Nondebtor Spouse Upon Di- 

vorce,” see 64 N.C.L. Rev. 1471 (1986). 

For article, “The Partnership Ideal: The De- 

CASE 

Editor’s Note. — Some of the cases below 

were decided prior to the rewriting of this sec- 

tion by Session Laws 1987, c. 844, which pro- 

vides for entry of a consent judgment of equita- 

ble distribution prior or subsequent to entry of a 

divorce judgment, and for institution of an 

action of equitable distribution prior to entry of 

a divorce judgment. 

Public policy of this State is that equita- 

ble distribution of property shall follow 

1(Reg: Sessi,'1992), c. 910.5. 1, 1993; 

1; 1997-302, s. 2; 2001-364, s. 1.) 

velopment of Equitable Distribution in North 

Carolina,” see 65 N.C.L. Rev. 195 (1987). 

Semantics as Jurisprudence: The Elevation 

of Form Over Substance in the Treatment of 

Separation Agreements in North Carolina, 69 

Nu@tLaiRevs319:G9901): 

For 1997 legislative survey, see 20 Campbell 

L. Rev. 459. 

For recent development, “Death and the 

Partnership Principle: Interpreting Recent 

Abatement Amendments to North Carolina’s 

Equitable Distribution Act,” see 80 NGL, Rev: 

1089 (2002). 

NOTES 

decree of absolute divorce. Hendrix v. 

Hendrix, 67 N.C. App. 354, 313 Si Zdie25 

(1984). 
Equitable distribution, when properly de- 

manded, must be granted upon the divorce 

decree being entered; and if alimony and child 

support has not been previously awarded, eq- 

uitable distribution must be made first, but if 

alimony or child support has already been 

awarded, the awards must be reconsidered 
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upon request after the marital property has 
been equitably distributed. This order of events 
is required, no doubt, because of the obvious 
relationship that exists between the property 
that one has and his or her need for support 
and the ability to furnish it. Capps v. Capps, 69 
N.C. App. 755, 318 S.E.2d 346 (1984). But see 
now subsection (a) of this section. 

It is North Carolina’s public policy that an 
equitable distribution of property shall follow a 
decree of absolute divorce. However, a resort to 

the equitable distribution law is not the only 
recognized way for married people to dispose of 
their marital property. An alternative is in G.S. 
50-20(d). Case v. Case, 73 N.C. App. 76, 325 
S.E.2d 661, cert. denied, 313 N.C. 597, 330 
S.E.2d 606 (1985). And see now subsection (a) of 
this section. 

The plain language of subsection (a) of this 
section clearly provides that the equitable dis- 
tribution of marital property must follow a 
decree of absolute divorce; however, the distri- 
bution proceedings may be instituted as a cross 
action or in a suit altogether separate from the 
divorce action. This section does not require 
that the distribution hearing must be held 
immediately following entry of the absolute 
divorce. Sharp v. Sharp, 84 N.C. App. 128, 351 
S.E.2d 799 (1987). And see now subsection (a) of 
this section. 

No Right to Jury Trial in Equitable Dis- 
tribution Action. — No right to bring an 
action for equitable distribution of marital 
property existed prior to the adoption of the 
equitable distribution statutes, G.S. 50-20 and 
this section, and the language of the statutes 
themselves create no new right to trial by jury; 
therefore, there is no right to trial by jury for 
such an action under the Constitution of North 
Carolina. Kiser v. Kiser, 325 N.C. 502, 385 
S.E.2d 487 (1989). 
Discretion of Trial Court. — The trial 

court retains the discretion to choose the appro- 
priate method of compensating the spouse for 
his post-separation payment of marital debt. 
Loving v. Loving, 118 N.C. App. 501, 455 S.E.2d 
885 (1995). 
Judgment effectuating a property dis- 

tribution pursuant to an agreement that 
was not signed by both spouses was a 
court-ordered equitable distribution granted 
before absolute divorce, and as such was ex- 

pressly prohibited by subsection (a) of this 
section. Collar v. Collar, 86 N.C. App. 105, 356 
S:H2d 407 (19387). 
Jurisdiction over Out-of-State Property. 

— Subsection (a) of this section simply autho- 
rizes jurisdiction over the property of the defen- 
dant located outside North Carolina once due 
process concerns are satisfied. Carroll v. Car- 
roll, 88 N.C. App. 453, 363 S.E.2d 872 (1988). 
Alternative Procedures for Making Ap- 

plication for Distribution. — Although sub- 
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section (a) of this section sets out the procedure 
for making application for the distribution of 
property, it is not the only recognized way for 
married people to dispose of their marital prop- 
erty. An alternative is found in G.S. 50-20(d). 
Hendrix v. Hendrix, 67 N.C. App. 354, 313 
deo (led). 
Pleadings. — A plaintiff in a divorce action 

may admit to a claim for equitable distribution 
in a reply, and join in the claims for an equita- 
ble distribution of the marital property through 
a reply pleading. The defendant is precluded, 
by principles of equitable estoppel, from defeat- 
ing plaintiff’s right to equitable distribution by 
submitting to a voluntary dismissal of his coun- 
terclaim. Hunt v. Hunt, 117 N.C. App. 280, 450 
S.E.2d 558 (1994). 
Bankruptcy. — Following the parties’ sepa- 

ration, a spouse’s right to equitable distribution 
does not create any vested rights in particular 
marital property, but rather creates in each 
spouse an unliquidated, unsecured, contingent 
claim as defined by federal law which may be 
discharged in bankruptcy. Justice v. Justice, 
123 N.C. App. 733, 475 S.E.2d 225 (1996), aff’d, 
346 N.C. 176, 484 S.E.2d 551 (1997). 
Equitable distribution reflects the idea 

that marriage is a partnership enterprise 
to which both spouses make vital contributions 
and which entitles the homemaker spouse to a 
share of the property acquired during the rela- 
tionship. White v. White, 312 N.C. 770, 324 
S.E.2d 829 (1985). 
Equitable distribution is not automatic. 

A party seeking equitable distribution must 
specifically apply for it, either by way of cross- 
action in an action brought for absolute divorce 
or as a separate action. Hagler v. Hagler, 319 
N.C. 287, 354 S.E.2d 228 (1987), 
Where death ends all chance for divorce, 

any equitable distribution action then pending 
must abate; the 1995 amendment to this sec- 
tion did not change the relationship between 
equitable distribution and divorce. Instead, the 
amendment continued the legislative trend for 
equitable distribution to occur at any time prior 
to or after an absolute divorce. Brown v. Brown, 

300 N.C, 220, 539.S.H.2d,621, 2000.N.C, LEXIS 
904 (2000). 

Trial Court Must Make Written Find- 
ings. — When determining equitable distribu- 
tion, the trial court must make written findings 
characterizing postseparation appreciation of 
marital assets as either passive or active. 
Smith vy. Smith; 336. N.C..575,.444,S Wi2d.420 
(1994). 

The trial court’s error in failing to make 
specific findings of fact as to each factor under 
this section did not prejudice the wife, where 
she asked for and received an equal distribu- 
tion of marital assets. Crutchfield  v. 
Crutchfield) 182 NiCy App. 193) 5iyS. Bedi 
(1999), 
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Formerly No Authority to Enter Order 

of Equitable Distribution Preceding Di- 

vorce. — Prior to the 1987 amendment to this 

section, although the trial court had jurisdic- 

tion over the parties and their property, it was 

without authority to enter an order of equitable 

distribution of the marital property preceding 

an absolute divorce, notwithstanding the par- 

ties’ consent. McKenzie v. McKenzie, 75 N.C. 

App. 188, 330 8.E.2d 270 (1985). 

Evidence of Divorce Required. — An or- 

der of equitable distribution must be supported 

by a finding of fact, based on competent evi- 

dence, that a judgment of absolute divorce has 

been entered by a court of competent jurisdic- 

tion. McIver v. McIver, 77 N.C. App. 232, 334 

S.E.2d 454 (1985). But see now subsection (a) of 

this section. 

Separate Trials for Divorce and Distri- 

bution. — The trial court’s order granting the 

plaintiff’s motion for separate trials of his claim 

for absolute divorce and the defendant’s claim 

for equitable distribution of the marital prop- 

erty did not constitute an abuse of discretion, 

nor did it prejudice the defendant’s substantial 

rights. Sharp v. Sharp, 84 N.C. App. 128, 351 

S.E.2d 799 (1987). 
When Equitable Distribution Becomes 

Operative. — By the terms of subsection (a), 

equitable distribution becomes operative only 

after a husband and wife have separated and a 

claim for equitable distribution has been filed. 

Armstrong v. Armstrong, 322 N.C. 396, 368 

BH 2dio95 (1988), 
Husband’s argument that one must be a 

party to an existing divorce action before an 

equitable distribution claim may be asserted 

had no merit under subsection (a) of this sec- 

tion as it existed in 1981, and would have been 

summarily dismissed under the 1987 amended 

version. McIver v. McIver, 92 N.C. App. 116, 374 

S.E.2d 144 (1988). 
The classification, valuation, and distri- 

bution of the marital debt is required with- 

out regard to whether the debt may be liqui- 

dated after the date of separation and before 

the trial; just as with assets, the question is 

whether the debt was acquired during the mar- 

riage and before the date of separation and in 

existence on the date of separation. Loving v. 

Loving, 118 N.C. App. 501, 455 S.E.2d 885 

(1995). 
Inventory Affidavit. — Where the husband 

was given a copy of expert opinion of business 

valuation before trial, the wife was not limited 

to her inventory affidavit relating to the value 

of the business and was free to present the 

expert’s testimony. Franks v. Franks, 5seNecC: 

App. 793, 571 S.E.2d 276, 2002 N.C. App. 

LEXIS! 1252 (2002). 
Marital Property Valued at Net Value. — 

Net value, rather than fair market value, is the 

proper measure for valuing marital property 

ART. 1. DIVORCE, ETC., GENERALLY §50-21 

for equitable distribution. Little v. Little, 74 

NIG, Appwl2,327 Sl. 2d'283 W985); 
Marital Property Is Valued as of the 

Date of the Parties’ Separation. — This 
valuation date is used to determine the equita- 
ble distributive share of each party. However, 
where there is evidence of active or passive 
appreciation of the marital assets after that 
date, the court must consider such appreciation 
as a factor under G.S. 50-20(c)(1la) or (12), 
respectively. Mishler v. Mishler, 90 N.C. App. 
72, 367 S.E.2d 385, cert. denied, 323 N.C. 174, 

Weevil Zeh WIM GI yetey). 
In an action for equitable distribution of 

marital property, the trial court was required to 
value the marital property as of the date of 
separation. Walter v. Walter, 149 N.C. App. 723, 
561 S.E.2d 571, 2002 N.C. App. LEXIS 290 

(2002). 
Trial court’s valuation of vested and non- 

vested stock options using the “intrinsic value 

method,” was not error under G.S. 50-21(b). 

Fountain v. Fountain, 148 N.C. App. 329, 559 

S.E.2d 25, 2002 N.C. App. LEXIS 36 (2002). 

Valuation of Unvested Stock. — Where 

the wife, pursuant to entering an employment 

agreement prior to the parties’ separation, re- 

ceived 10,000 shares of the employer’s stock 

after the parties’ separation, which were later 

exchanged with the stock of the corporation 

that purchased the employer and was sold for 

net proceeds of $82,637, the trial court did not 

err in valuing the property pursuant to G.S. 

50-21(b), which occurred after 20 years of mar- 

riage; it was reasonable for the trial court to 

infer that the wife’s employment with the em- 

ployer resulted from experience that the wife 

gained while working, for 20 years, for the 

company from which the employer spun off and 

that, pursuant to G.S. 50-20.1(d), all of the 

shares were subject to distribution in the di- 

vorce. Ubertaccio v. Ubertaccio, 161 N.C. App. 

352, 588 S.E.2d 905, 2003 N.C. App. LEXIS 

2197 (2003), aff'd, 359 N.C. 175, 604 S.E.2d 912 

(2004). 
Presumption that a gift to the other 

spouse was intended applies only when a 

spouse uses separate property to acquire other 

property which is titled in the entireties, or 

when a spouse directs a title of his separate 

property be placed in the entireties. Loving v. 

Loving, 118 N.C. App. 501, 455 S.E.2d 885 

(1995): 
Effect of Obligation to Build Road on 

Fair Market Value. — In making a determi- 

nation as to the fair market value of property 

the trial court must ascertain the price a will- 

ing buyer would pay to purchase the land on 

the open market from a willing seller as of the 

date of the parties’ separation. Thus, the value, 

if any, of the obligation to build an access road 

on the property is intrinsic to the fair market 

price and should have been included in the trial 
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court’s fair market valuation of the real prop- 
erty. Carlson v. Carlson, 127 N.C. App. 33, 487 
S.E.2d 784 (1997), cert. denied, 347 N.C. 396, 
494 §.E.2d 407 (1997). 
Date of Valuation. — When a divorce is 

granted on the ground of a year’s separation, 
the trial court is to determine the net market 
value of the marital assets as of the date of 
separation in order to effect an equitable distri- 
bution of these assets. Patton v. Patton, 78 N.C. 
App. 247, 337 S.E.2d 607 (1985), rev’d in part 
on other grounds, 318 N.C. 404, 348 S.E.2d 593 
(1986). 

Trial court committed error in valuing stock 
as of the date of trial, as opposed to the date of 
separation. Lawing v. Lawing, 81 N.C. App. 
159, 344 $.E.2d 100 (1986). 
Value of property at the time of separation is 

especially important when an appreciation or 
diminution in the value of the property has 
taken place since separation, such as the incur- 
ring or removing of encumbrances by one 
spouse. Swindell v. Lewis, 82 N.C. App. 423, 
346 S.E.2d 237 (1986). 

Even if property division was made on the 
basis of 1983 values, rather than values in 

1972, when the parties separated, that division 
would merely reflect the 50% of the marital 
property that plaintiff wife was entitled to at 
separation plus 50% of any appreciation after 
separation, which would be her separate prop- 
erty, where defendant administrator did not 
show that the property’s appreciation was due 
to deceased husband’s contributions, monetary 
or otherwise. The plaintiff thus would receive 
the same amount of property regardless of 
whether the marital property was considered at 
its 1972 value or its 1983 value. Swindell v. 
Lewis, 82 N.C. App. 423, 346 S.E.2d 237 (1986). 
Where plaintiff and defendant were divorced 

on the ground of one year separation, defen- 
dant’s vested military pension and retirement 
benefits would be valued as of the date of 
separation. Seifert v. Seifert, 82 N.C. App. 329, 
346 S.E.2d 504 (1986), aff’d, 319 N.C. 367, 354 
S.E.2d 506 (1987). 

Trial court is required to consider only evi- 
dence of the value of the marital property as of 
the date of separation, thus rendering evidence 
of post-separation occurrences incompetent for 

the purpose of valuing marital property. Conse- 
quently, a trial court is under a duty to exclude 
such incompetent evidence from its consider- 
ation, and its failure to do so is reviewable by 
the appellate court even in the absence of an 
objection to the evidence at trial. Christensen v. 
Christensen, 101 N.C. App. 47, 398 S.E.2d 634 
(1990). 
Where parties are divorced on the ground of 

one year’s separation, the district court must 
value husband’s military pension, as marital 
property, as of the date of separation. Lewis v. 
Lewis, 83 N.C. App. 438, 350 S.E.2d 587 (1986). 
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The spouse not receiving the distribu- 
tion of the marital debt who makes some 
payment on the marital debt after the date 
of separation and before the equitable dis- 
tribution trial is entitled to either (1) a 
reimbursement from the other spouse for the 
amount of the payment, (2) a credit to his share 
of the equitable distribution award in an 
amount equal to the payment, or (3) an upward 
adjustment in his percentage of the distribu- 
tion of the marital properties. Loving v. Loving, 
118 N.C. App. 501, 455 S.E.2d 885 (1995). 
Payment on Debt Before Distribution. — 

Where the marital debt which was distributed 
to plaintiff and valued at $9,000 on the date of 
separation had a value of zero on the date of 
distribution, because it had been fully paid by 
the defendant, failure of the trial court to 

consider this fact as a distributional factor in 
making its distribution was reversible error. 
Loving v. Loving, 118 N.C. App. 501, 455 S.E.2d 
885 (1995). 
Valuation of Pension and Retirement 

Benefits. — For case discussing the relative 
advantages and disadvantages of the present 
discounted value method and the deferred dis- 
tribution method in evaluating and distribut- 
ing pension and retirement benefits, see Seifert 
v. Seifert, 82 N.C. App. 329, 346 S.E.2d 504 
(1986); aff'd, 319°N.C: 367,:°354;S:H2dis06 
(1987). 
Where an expert at trial testified that the 

“before tax” value of the pension plans was 
$157,242.81 as of the date of separation, the 
trial court erred in concluding that the net 
present value of the pensions as of the date of 
separation was $93,084.60. Wilkins v. Wilkins, 
111 N.C. App. 541, 432 S.E.2d 891 (1993). 
The subjective opinions of the owner of 

property as to its value are admissible and 
competent. Patterson v. Patterson, 81 N.C. App. 
255, 343 S.E.2d 595 (1986). 
Treatment of Entireties Property. — Un- 

der subsection (a) of this section, which prior to 
the rewriting of this section in 1987 stated that 
“equitable distribution of property shall follow 
a decree of absolute divorce”, the estate of a 
tenancy in common of necessity intervened 
between absolute divorce and an award of title 
pursuant to equitable distribution when prop- 
erty was held by the entireties, whether or not 
the divorce and the equitable distribution oc- 
curred in a single proceeding. Branch Banking 
& Trust Co. v. Wright, 74 N.C. App. 550, 328 
S.E.2d 840, appeal withdrawn, 318 N.C. 505, 
353 §8.E.2d 225 (1985). 
Deed of Trust Executed Without Wife’s 

Consent Attached to Husband’s Interest. 
— When defendants were divorced the tenancy 
by the entirety in which their marital home was 
held became a tenancy in common, and the lien 
of deed of trust executed by husband without 
wife’s consent attached to defendant husband’s 

332 



§50-21 

one-half undivided interest in the property. 
Thus when the marital home was distributed 
pursuant to G.S. 50-20 defendant wife took title 
in fee simple absolute subject to plaintiff bank’s 
deed of trust on defendant husband’s one-half 
undivided interest. Branch Banking & Trust 
Co. v. Wright, 74 N.C. App. 550, 328 S.E.2d 840, 
appeal withdrawn, 318 N.C. 505, 353 S.H.2d 

225 (1985). 
Effect of Findings. — The trial court’s 

findings concerning valuation, as are all factual 
findings in an equitable distribution order, are 
binding on appellate courts when supported by 
competent evidence. Patton v. Patton, 78 N.C. 
App. 247, 337 S.E.2d 607 (1985), rev'd in part 
on other grounds, 318 N.C. 404, 348 S.E.2d 593 

(1986). 
Refusal to Consider Evidence of Hus- 

band’s Conversion of Property after Sepa- 
ration Was Error. — The trial court erred in 
refusing to consider evidence concerning the 
husband’s conversion of property (i.e., shares of 
stock) after the parties’ separation. The ruling 
was error regardless of whether the property 
was originally obtained with marital or sepa- 
rate funds. Mauser v. Mauser, 75 N.C. App. 115, 
330 S.E.2d 63 (1985). 
Application of Equitable Distribution 

Held Not Retroactive When Pension Ben- 
efits Had Accrued Prior to Adoption. — 
Although the defendant’s right to his pension 
benefits had accrued fully prior to the adoption 
of the Equitable Distribution Act and the Au- 
gust 1, 1983 amendment to G.S. 50-20 subject- 
ing his pension to equitable distribution, the 
act and amendment did not affect his property 
interests until the plaintiff’s claim for equitable 
distribution was filed on May 14, 1984, well 
after both the act and the amendment became 
effective. This was not a retroactive application 
of the act or of the amendment. Armstrong Vv. 
Armstrong, 322 N.C. 396, 368 S.E.2d 595 

(1988). 
Sanctions for Marital Misconduct That 

Has No Economic Impact on Marital Es- 
tate. — Marital misconduct that has no result- 
ing economic impact on the marital estate may 
nonetheless have other consequences; for in- 
stance, the spouse can be sanctioned for the 
willful obstruction of an equitable distribution 
proceeding, directed to pay for costs incurred 
for the return of the other spouse’s separate 
property, or be subject to an inspection for the 
purpose of inventory and valuation. Walter v. 
Walter, 149 N.C. App. 723, 561 8.E.2d 571, 2002 
N.C. App. LEXIS 290 (2002). 

Sanctions for Willful Obstruction and 
Unreasonable Delay. — Whether to impose 
sanctions and which sanctions to impose under 
this section are decisions vested in the trial 
court and reviewable on appeal for abuse of 

discretion, and in applying this standard the 

appellate court will uphold a trial court’s order 
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of sanctions unless it is manifestly unsupported 
by reason. Crutchfield v. Crutchfield, 132 N.C. 

Apps198)o1 LSE dra GL999). 
Evidence that the wife willfully obstructed or 

attempted to obstruct or unreasonably delay 
discovery proceedings and equitable distribu- 
tion proceedings, which caused prejudice to the 
husband, supported the imposition of sanctions 
requiring the wife to pay $1,500 of the hus- 
band’s attorney fees. Crutchfield v. Crutchfield, 
To NeCoApp. 493, oll S.be2d 38 (990), 

Trial court erred when it sanctioned the hus- 
band under G.S. 50-21(e), finding that the hus- 
band’s refusal to accept the wife’s valuation of 
the business resulted in a willful obstruction of 
the case where the trial court summarily recast 
the improper assessment of expert witness 
costs as a sanction against the husband, where 
the husband was given no notice that he would 
be subject to sanctions, and in fact, the notice 

sent to the husband was misleading. Zaliagiris 
y. Zaliagiris, 164 N.C. App. 602, 596 S.E.2d 285, 
2004 N.C. App. LEXIS 1041 (2004), cert. de- 

nied, — N.C. —, 617 S.E.2d 662 (2005). 
Trial court did not err in awarding attorney’s 

fees to a wife in a dissolution proceeding be- 
cause the trial court’s findings of fact were 
supported by competent evidence detailing the 
wife’s efforts to seek attachment of the hus- 
band’s wages and the husband’s failure to ap- 
pear at any hearing in the matter, including 
court-ordered mediation. Dalgewicz _ v. 
Dalgewicz, — N.C. App. —, 606 S.E.2d 164, 
2004 N.C. App. LEXIS 2375 (2004). 
Applied in Crumbley v. Crumbley, 70 N.C. 

App. 143, 318 S.EH.2d 525 (1984); Lofton v. 

Lofton, 71 N.C. App. 635, 322 S.Hi2d 654 

(1984); Weaver v. Weaver, 72 N.C. App. 409, 324 

S.E.2d 915 (1985); Dusenberry v. Dusenberry, 

73 N.C, App. 177, 326 S.E.2d 65 (1985); Seifert 

v. Seifert, 319 N.C. 367, 354 S.E.2d 506 (1987); 

Hunt v. Hunt, 112 N.C. App. 722, 436 S.E.2d 

856 (1993). 
Cited in Alexander v. Alexander, 68 N.C. 

App. 548, 315 S.E.2d 772 (1984); Smith v. 

Smith, 71 N.C. App. 242, 322 S.E.2d 393 (1984), 

Poore v. Poore, 75 N.C. App. 414, 331 S.E.2d 

266 (1985); Dewey v. Dewey, 77 N.C. App. 787, 

336 S.E.2d 451 (1985); Camp v. Camp, 75 N.C. 

App. 498, 331 S.E.2d 163 (1985); Gebb v. Gebb, 

7 iNU© JApps.809, a80 5. E 2d 221 (1985), 

Johnson v. Johnson, 317 N.C. 437, 346 S.E.2d 

430 (1986); In re Cooper, 81 N.C. App. 27, 344 

S.E.2d 27 (1986); Patton v. Patton, 318 N.C. 

A404, 348 S.E.2d 593 (1986); North Carolina 

Baptist Hosps. v. Harris, 319 N.C. 347, 354 

S_E.2d 471 (1987); Collar v. Collar, 86 N.C. App. 

109, 356 S.E.2d 405 (1987); Byrd v. Owens, 86 

N.C. App. 418, 358 S.E.2d 102 (1987); Caldwell 

v. Caldwell, 93 N.C. App. 740, 379 S.E.2d 271 

(1989); Trogdon v. Trogdon, 97 N.C. App. 330, 

388 S.E.2d 212 (1990); Carter v. Carter, 102 

N.C. App. 440, 402 S.E.2d 469 (1991); State v. 
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Morris, 103 N.C. App. 246, 405 S.E.2d 351 (1999); Khajanchi v. Khajanchi, 140 N.C. App. 

(1991); Forsyth Mem. Hosp. v. Chisholm, 342 552, 537 S.E.2d 845, 2000 N.C. App. LEXIS 

N.C. 616, 467 S.E.2d 88 (1996); Atkinson v. 1245 (2000). 
Atkinson, -132, N.C. App. 82, 510 S.E.2d 178 

OPINIONS OF ATTORNEY GENERAL 

Statutory Requirement. — The require- Attorney General to The Honorable Henson P. 
ment that an equitable distribution of property Barnes, North Carolina Senate, 57 N.C.A.G. 30 
must follow a decree of absolute divorce is (1987). And see now subsection (a) of this sec- 
statutory and not constitutional. See opinion of tion. 

§ 50-22. Action on behalf of an incompetent. 

A general guardian for an incompetent spouse may commence, defend or 
maintain any action authorized by this Chapter; however, the court shall not 
enter a decree of absolute divorce in such an action filed by the guardian on 
behalf of the incompetent spouse. As an exception to G.S. 50-21, the court may 
order equitable distribution on behalf of an incompetent spouse without 
entering a decree of divorce after the parties have lived separate and apart for 
a period of one year. Provided, however, that the competent spouse may seek 
and obtain a divorce from the incompetent spouse upon showing basis for the 
samen (1991 ce, 610s) 

§§ 50-23 through 50-29: Reserved for future codification purposes. 

ARTICLE 2. 

Expedited Process for Child Support Cases. 

§ 50-30. Findings; policy; and purpose. 

(a) Findings. — The General Assembly makes the following findings: 
(1) There is a strong public interest in providing fair, efficient, and swift 

judicial processes for establishing and enforcing child support obliga- 
tions. Children are entitled to support from their parents, and court 
assistance is often required for the establishment and enforcement of 
parental support obligations. Children who do not receive support 
from their parents often become financially dependent on the State. 

(2) The State shall have laws that meet the federal requirements on 
expedited processes for obtaining and enforcing child support orders 
for purposes of federal reimbursement under Title IV-D of the Social 
Security Act, 42 U.S.C. § 66(a)(2). The Secretary of the United States 
Department of Health and Human Services may waive the expedited 
process requirement with respect to one or more district court district 
as defined in G.S. 7A-133 on the basis of the effectiveness and 
timeliness of support order issuance and enforcement within the 
district. 

(3) The State has a strong financial interest in complying with the 
expedited process requirement, and other requirements, of Title IV-D 
of the Social Security Act, but the State would incur substantial 
expense in creating statewide an expedited child support process as 
defined by federal law. 

(4) The State’s judicial system is largely capable of processing child 
support cases in a timely and efficient manner and has a strong 
commitment to an expeditious system. 
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(5) The substantial expense the State would incur in creating a new 
system for obtaining and enforcing child support orders would be 
reduced and better spent by improving the present system. 

(b) Purpose and Policy. — It is the policy of this State to ensure, to the 

maximum extent possible, that child support obligations are established and 

enforced fairly, efficiently, and swiftly through the judicial system by means 

that make the best use of the State’s resources. It is the purpose of this Article 

to facilitate this policy. The Administrative Office of the Courts and judicial 

officials in each district court district as defined in G.S. 7A-133 shall make a 

diligent effort to ensure that child support cases, from the time of filing to the 

time of disposition, are handled fairly, efficiently, and swiftly. The Administra- 

tive Office of the Courts and the State Department of Health and Human 

Services shall work together to improve procedures for the handling of child 

support cases in which the State or county has an interest, including all cases 

that qualify in any respect for federal reimbursement under Title IV-D of the 

Social Security Act. (1985 (Reg. Sess., 1986), c. 993, s. 1; 1987 (Reg. Sess., 

1988), c. 1037, s. 86; 1997-443, s. 114.18.) 

Legal Periodicals. — For note, “Legislating Support Enforcement Acts,” see 65 N.C.L. Rev. 

Responsibility: North Carolina’s New Child 1354 (1987). 

§ 50-31. Definitions. 

As used in this Article, unless the context clearly requires otherwise: 

(1) “Child support case” means the part of any civil or criminal action or 

proceeding, whether intrastate or interstate, that involves a claim for 

the establishment or enforcement of a child support obligation. 

(2) “Dispose” or “disposition” of a child support case means the entry of an 

order in a child support case that: 
a. Dismisses the claim for establishment or enforcement of the child 

support obligation; or 
b. Establishes a child support obligation, either temporary or perma- 

nent, and directs how that obligation is to be satisfied; or 

c. Orders a particular child support enforcement remedy. 

(3) “Expedited process” means a procedure for having child support orders 

established and enforced by a magistrate or clerk who has been 

designated as a child support hearing officer pursuant to this Article. 

(4) “Federal expedited process requirement” means the provision in Title 

IV, Part D of the Social Security Act, 42 U.S.C. § 666(a)(2), that 

requires as a condition of the receipt of federal funds that a state have 

laws that require the use of federally defined expedited processes for 

obtaining and enforcing child support orders. 

(5) “Filing” means the date the defendant is served with a pleading that 

seeks establishment or enforcement of a child support obligation, or 

the date written notice or a pleading is sent to a party seeking 

establishment or enforcement of a child support obligation. 

(6) “Hearing officer” or “child support hearing officer” means a clerk or 

assistant clerk of superior court or a magistrate who has been 

designated pursuant to this Article to hear and enter orders in child 

support cases. 
(7) “Initiating party” means the party, the attorney for a party, a child 

support enforcement agency established pursuant to Mitles iy wearte) 

of the Social Security Act, or the clerk of superior court who initiates 

an action, proceeding, or procedure as allowed or required by law for 

the establishment or enforcement of a child support obligation. (1985 

(Rep eSess i986) 0 093ns.nlsl9S7> & 346.) 
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§ 50-32. Disposition of cases within 60 days; extension. 

Except where paternity is at issue, in all child support cases the district 
court judge shall dispose of the case from filing to disposition within 60 days, 
except that this period may be extended for a maximum of 30 days by order of 
the court if: 

(1) Either party or his attorney cannot be present for the hearing; or 
(2) The parties have consented to an extension. (1985 (Reg. Sess., 1986), 

Cadac ky) 

CASE NOTES 

Hearing Scheduled on Regular Domes- 
tic Calendar Instead of Expedited Calen- 
dar. — In an action for modification of child 
custody order seeking child support, where the 
trial judge scheduled a hearing on the regular 

endar for domestic court cases, the defendant 

was not prejudiced by the court’s placement of 
this case as the case was continued within the 
60 day requirement of this section. Payne v. 
Payne, 91 N.C. App. 71, 370 S.E.2d 428 (1988). 

domestic calendar instead of the expedited cal- 

§ 50-33. Waiver of expedited process requirement. 

(a) State to Seek Waiver. — The State Department of Health and Human 
Services, with the assistance of the Administrative Office of the Courts, shall 
vigorously pursue application to the United States Department of Health and 
Human Services for waivers of the federal expedited process requirement. 

(b) Districts That Do Not Qualify. — In any district court district as defined 
in G.S. 7A-133 that does not qualify for a waiver of the federal expedited 
process requirement, an expedited process shall be established as provided in 
G.S. 50-34. (1985 (Reg. Sess., 1986), c. 993, s. 1; 1987 (Reg. Sess., 1988), c. 1037, 
s. 87; 1997-443, s. 11A.19.) 

§ 50-34. Establishment of an expedited process. 

(a) Districts Required to Have Expedited Process. — In any district court 
district as defined in G.S. 7A-133 that is required by G.S. 50-33(b) to establish 
an expedited child support process, the Director of the Administrative Office of 
the Courts shall notify the chief district court judge and the clerk or clerks of 
superior court in the district in writing of the requirement. The Director of the 
Administrative Office of the Courts, the chief district court judge, and the clerk 
or clerks of superior court in the district shall implement an expedited child 
Support process as provided in this section. 

(b) Procedure for Establishing Expedited Process. — When a district court 
district as defined in G.S. 7A-133 is required to implement an expedited 
process, the Director of the Administrative Office of the Courts, the chief 
district judge, and the clerk of superior court in an affected county shall 
determine by agreement whether the child support hearing officer or officers 
for that county shall be one or more clerks or one or more magistrates. If such 
agreement has not been reached within 15 days after the notice required by 
subsection (a) when implementation is required, the Director of the Adminis- 
trative Office of the Courts shall make the decision. If it is decided that the 
hearing officer or officers for a county shall be magistrates, the chief district 
judge, the clerk of superior court, and the Director of the Administrative Office 
of the Courts shall ensure his or their qualification for the position. If it is 
decided that the hearing officer or officers for a county shall be the clerk or 
assistant clerks, the clerk of superior court in the county shall designate the 
person or persons to serve as hearing officer, and the chief district judge, the 
clerk of superior court, and the Director of the Administrative Office of the 
Courts shall ensure his or their qualification for the position. 
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(c) Public To Be Informed. — When an expedited process is to be imple- 

mented in a county or district court district as defined in G.S. 7TA-133, the chief 

district court judge, the clerk or clerks of superior court in affected counties in 

the district, and the Administrative Office of the Courts shall take steps to 

ensure that attorneys, the general public, and parties to pending child support 

cases in the county or district are informed of the change in procedures and 

helped to understand and use the new system effectively. (1985 (Reg. Sess., 

1986), c. 993, s. 1; 1987 (Reg. Sess., 1988), c. 1037, s. 88.) 

§ 50-35. Authority and duties of a child support hearing 

officer. 

A child support hearing officer who is properly qualified and designated 

under this Article has the following authority and responsibilities in all child 

support cases: 
(1) To conduct hearings and to ensure that the parties’ due process rights 

are protected; 
(2) To take testimony and establish a record; 
(3) To evaluate evidence and make decisions regarding the establishment 

or enforcement of child support orders; 
(4) To accept and approve voluntary acknowledgements of support habil- 

ity and stipulated agreements setting the amount of support obliga- 

tions; 
(5) To accept and approve voluntary acknowledgements and affirmations 

of paternity; 
(6) Except as otherwise provided in this Article, to enter child support 

orders that have the same force and effect as orders entered by a 

district court judge; 
(7) To enter temporary child support orders pending the resolution of 

unusual or complicated issues by a district court judge; 

(8) To enter default orders; and 
(9) To subpoena witnesses and documents. (1985 (Reg. DesssJ69G6), 0.990. 

s. 1.) 

§ 50-36. Child support procedures in districts with expe- 

dited process. 

(a) Scheduling of Cases. — The procedures of this section shall apply to all 

child support cases in any district court district as defined in G.S. 7A-133 or 

county in which an expedited process has been established. All claims for the 

establishment or enforcement of a child support obligation, whether the claim 

is made in a separate action or as part of a divorce or any other action, shall be 

scheduled for hearing before the child support hearing officer. The initiating 

party shall send a notice of the date, time, and place of the hearing to all other 

parties. Service of process shall be made and notices given as provided by G.S. 

1TA-I) Rules of Civil Procedure. 
(b) Place of Hearing. — The hearing before the child support hearing officer 

need not take place in a courtroom, but shall be conducted in an appropriate 

judicial setting. 
(c) Hearing Procedures. — The hearing of a case before a child support 

officer is without a jury. The rules of evidence applicable in the trial of civil 

actions generally are observed; however, the hearing officer may require the 

parties to produce and may consider financial affidavits, State and federal tax 

returns, and other financial or employment records. Except as otherwise 

provided in this Article, the hearing officer shall determine the parties’ child 

support rights and obligations and enter an appropriate order based on the 
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evidence and the child support laws of the State. All parties shall be provided 
with a copy of the order. 

(d) Record of Proceeding. — The record of a proceeding before a child 
support hearing officer shall consist of the pleadings filed in the child support 
case, documentation of proper service or notice or waiver, and a copy of the 
hearing officer’s order. No verbatim recording or transcript shall be required or 
provided at State expense. 

(e) Transfer to District Court Judge. — Upon his own motion or upon motion 
of any party, the hearing officer shall transfer a case for hearing before a 
district court judge when the case involves: 

(1) A contested paternity action; 
(2) A custody dispute; 
(3) Contested visitation rights; 
(4) The ownership, possession, or transfer of an interest in property to 

satisfy a child support obligation; or 
(5) Other complex issues. 

Upon ordering such a transfer, except in cases of contested paternity, the 
hearing officer shall also enter a temporary order that provides for the 
payment of a money amount or otherwise addresses the child’s need for 
support pending the resolution of the case by the district court judge. The chief 
district court judge shall establish a procedure for such transferred cases to be 
given priority for hearing before a district court judge. (1985 (Reg. Sess., 1986), 
c. 993, s. 1; 1987 (Reg. Sess., 1988), c. 1037, s. 89.) 

CASE NOTES 

Hearing Scheduled on Regular Calen- domestic court cases, the defendant was not 
dar Instead of Expedited Calendar.—Inan prejudiced by the court’s placement of this case 
action for modification of child custody order as the case was continued within the 60 day 
seeking child support, where the trial judge requirement of this section. Payne v. Payne, 91 
scheduled a hearing on the regular domestic N.C. App. 71, 370 S.E.2d 428 (1988). 
calendar instead of the expedited calendar for 

§ 50-37. Enforcement authority of child support hearing 
officer; contempt. 

When a child support case is before a child support hearing officer for 
enforcement of a child support order, the hearing officer has the same authority 
that a district court judge would have, except in cases of contempt. Orders that 
commit a party to jail for civil or criminal contempt for the nonpayment of child 
support, or for otherwise failing to comply with a child support order, may be 
entered only by a district court judge. When it appears to a hearing officer that 
there is probable cause for finding such contempt in a case before the child 
support hearing officer and that no other enforcement remedy would be 
effective or sufficient, the hearing officer shall enter an order finding probable 
cause and referring the case for hearing before a district court judge. The order 
may indicate the amount of payment the responsible parent may make, or 
other action he may take, or both, to comply with the child support order. If 
proof of compliance is made to the hearing officer within a time specified in the 
order, the hearing officer may cancel the referral of the contempt case to 
district court. Except as specifically limited by this section, a clerk or 
magistrate acting as a child support hearing officer retains all of the contempt 
powers he or she otherwise has by virtue of being a clerk or magistrate. (1985 
(Reg. Sess., 1986), c. 993, s. 1.) 
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§ 50-38. Appeal from orders of the child support hearing 

officer. 

(a) Appeal; Hearing De Novo. — Any party may appeal an order of a child 

support hearing officer for a hearing de novo before a district court judge by 

giving notice of appeal at the hearing or in writing within 10 days after entry 

of judgment. Upon appeal noted, the clerk of superior court shall place the case 

on the civil issue docket of the district court. The chief district court judge shall 

establish a procedure for such transferred cases to be given priority for hearing 

before a district court judge. Unless appealed from, the order of the hearing 

officer is final. 
(b) Order Not Stayed Pending Appeal. — Appeal from an order of a child 

support hearing officer does not stay the execution or enforcement of the order 

unless, on application of the appellant, a district court judge orders such a stay. 

(1985 (Reg. Sess., 1986), c. 993, s. 1.) 

§ 50-39. Qualifications of child support hearing officer. 

(a) Qualifications. — A clerk or assistant clerk of superior court or a 

magistrate, to be designated and serve as a child support hearing officer, shall 

satisfy each of the following qualifications: 

(1) Be at least 21 years of age and not older than 70 years of age, and have 

a high school degree or its equivalent. 

(2) Be qualified by training and temperament to be effective in relating to 

parties in child support cases and in conducting hearings fairly and 

efficiently. 
(3) Be certified by the Administrative Office of the Courts as having 

completed the training required by subsection (b). 

(4) Establish that he has one of the following qualifications; 

a. Election or appointment as the clerk of superior court; or 

b. Three years experience as an assistant clerk of superior court 

working in child support or related matters; or 

c. Six years experience as an assistant clerk of superior court; or 

d. Four years experience as a magistrate whose duties have included, 

in substantial part, the disposition of civil matters; or 

e. Pursuant to G.S. 7A-171.1, five to seven years eligibility for pay as 

a magistrate; or 
f. Three years experience working in the field of child support 

enforcement or a related field. 

(b) Training Required. — Before a clerk or assistant clerk or a magistrate 

may conduct hearings as a child support hearing officer he must satisfactorily 

complete a course of instruction in the conduct of such hearings established by 

the Administrative Office of the Courts. The Administrative Office of the 

Courts shall establish a course in the conduct of such hearings. The Adminis- 

trative Office of the Courts may contract with qualified educational organiza- 

tions to conduct the course of instruction and must reimburse the clerks or 

magistrates attending for travel and subsistence incurred in taking such 

training. (1985 (Reg. Sess., 1986), c. 993, s. aly) 

§ 50-40: Reserved for future codification purposes. 
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ARTICLE 3. 

Family Law Arbitration Act. 

§ 50-41. Purpose; short title. 

(a) It is the policy of this State to allow, by agreement of all parties, the 
arbitration of all issues arising from a marital separation or divorce, except for 
the divorce itself, while preserving a right of modification based on substantial 
change of circumstances related to alimony, child custody, and child support. 
Pursuant to this policy, the purpose of this Article is to provide for arbitration 
as an efficient and speedy means of resolving these disputes, consistent with 
Chapters 50, 50A, 50B, 51, 52, 52B, and 52C of the General Statutes and 
similar legislation, to provide default rules for the conduct of arbitration 
proceedings, and to assure access to the courts of this State for proceedings 
ancillary to this arbitration. 

(b) This Article may be cited as the North Carolina Family Law Arbitration 
Act. (1999-185, s. 1.) 

Legal Periodicals. — For legislative survey 
on family and juvenile law, see 22 Campbell L. 
Rev. 253 (2000). 

CASE NOTES 

Cited in Pataky v. Pataky, 160 N.C. App. 1797 (2003), aff’d, 359 N.C. 65, 602 S.E.2d 360 
289, 585 S.E.2d 404, 2003 N.C. App. LEXIS (2004). 

§ 50-42. Arbitration agreements made valid, irrevocable, 
and enforceable. 

(a) During, or after marriage, parties may agree in writing to submit to 
arbitration any controversy, except for the divorce itself, arising out of the 
marital relationship. Before marriage, parties may agree in writing to submit 
to arbitration any controversy, except for child support, child custody, or the 
divorce itself, arising out of the marital relationship. This agreement is valid, 
enforceable, and irrevocable except with both parties’ consent, without regard 
to the justiciable character of the controversy and without regard to whether 
litigation is pending as to the controversy. 

(b) This Article does not apply to an agreement to arbitrate in which a 
provision stipulates that this Article does not apply or to any arbitration or 
award under an agreement in which a provision stipulates that this Article 
does not apply. (1999-185, s. 1.) 

§ 50-42.1. Nonwaivable provisions. 

(a) Except as otherwise provided in subsections (b) and (c) of this section or 
in this Article, a party to an agreement to arbitrate or an arbitration 
proceeding may waive, or the parties may vary the effect of, the requirements 
of this Article to the extent provided by law. Any waiver or agreement must be 
in writing. 

(b) Before a controversy arises that is subject to an agreement to arbitrate, 
a party to the agreement may not: 
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(1) Waive or agree to vary the effect of the requirements of G.S. 50-42, 
50-49(a), (b), or (c), 50-58, or 50-59. 

(2) Agree to unreasonably restrict the right to notice of the initiation of an 
arbitration proceeding under G.S. 50-42.2(a) or (b). 

(3) Agree to unreasonably restrict the right to disclosure of any facts by a 
neutral arbitrator under G.S. 50-45.1. 

(c) Except as otherwise provided in this Article, a party to an agreement to 

arbitrate or an arbitration proceeding may not waive, or the parties shall not 

vary the effect of, the requirements of this section or G.S. 50-43, 50-45(f), 50-52 

through 50-57, or 50-60 through 50-62. 
(d) Any waiver contrary to this section shall not be effective but shall not 

have the effect of voiding the agreement to arbitrate. (2005-187, s. 1.) 

Editor’s Note. — Session Laws 2005-187, s. arbitrate made before October 1, 2005, if all 

20, made this section effective October 1, 2005, parties to the agreement or to the arbitration 

and applicable to agreements made on or after _ proceeding agree that this act applies. 

that date. This act also applies to agreements to 

§ 50-42.2. Notice. 

(a) A person initiates an arbitration proceeding by giving written notice to 

the other parties to the agreement to arbitrate in the manner in which the 

parties have agreed or, in the absence of agreement, by certified or registered 

mail, return receipt requested, or by service as authorized for the commence- 

ment of a civil action under the North Carolina Rules of Civil Procedure. 

(b) Unless a person objects to the lack or insufficiency of notice not later 

than the beginning of the hearing, the person’s appearance at the hearing 

waives the objection. 
(c) Except as otherwise provided in this Article, a person gives notice to 

another person by taking action that is reasonably necessary to inform the 

other person in the ordinary course of business, regardless of whether the 

person acquires knowledge of the notice. 
(d) A person has notice if the person has knowledge of the notice or has 

received notice. 
(e) A person receives notice when it comes to the person’s attention or the 

notice is delivered at the person’s place of residence or place of business or at 

another location held out by the person as a place of delivery of communica- 

tions. (2005-187, s. 1.) 

Editor’s Note. — Session Laws 2005-187, s. arbitrate made before October 1, 2005, ifrall 

20, made this section effective October 1, 2005, parties to the agreement or to the arbitration 

and applicable to agreements made on or after _ proceeding agree that this act applies. 

that date. This act also applies to agreements to 

§ 50-43. Proceedings to compel or stay arbitration. 

(a) On a party’s application showing an agreement under G.S. 50-42 and an 

opposing party’s refusal to arbitrate, the court shall order the parties to 

proceed with the arbitration. If an opposing party denies existence of an 

agreement to arbitrate, the court shall proceed summarily to determine 

whether a valid agreement exists and shall order arbitration if it finds for the 

moving party; otherwise, the application shall be denied. 

(b) Upon the application of a party, the court may stay an arbitration 

proceeding commenced or threatened on a showing that there is no agreement 

to arbitrate. This issue, when in substantial and bona fide dispute, shall be 

immediately and summarily tried and the court shall order a stay if it finds for 

the moving party. If the court finds for the opposing party, the court shall order 
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the parties to go to arbitration. An arbitrator shall decide whether a condition 

precedent to arbitrability has been fulfilled and whether a contract containing 

a valid agreement to arbitrate is enforceable. If a party toa judicial proceeding 

challenges the existence of, or claims that a controversy 1s not subject to, an 

agreement to arbitrate, the arbitration proceeding may continue pending final 

resolution of the issue by the court unless the court otherwise orders. 

(c) If an issue referable to arbitration under an alleged agreement is 

involved in an action or proceeding pending in a court of competent jurisdic- 

tion, the application shall be made in that court. Otherwise, the application 

may be made in any court of competent jurisdiction. 

(d) The court shall order a stay in any action or proceeding involving an 

issue subject to arbitration if an order or an application for arbitration has 

been made under this section. If the issue is severable, the stay may be with 

respect to that specific issue only. When the application 1s made in an action or 

proceeding, the order compelling arbitration shall include a stay of the court 

action or proceeding. 
(e) An order for arbitration shall not be refused and a stay of arbitration 

shall not be granted on the ground that the claim in issue lacks merit or 

because grounds for the claim have not been shown. (1999-185, s. 1; 2005-187, 

Se) 

Editor’s Note. — Session Laws 2005-187, s. Effect of Amendments. — Session Laws 

20, provides: “This act becomes effective Octo- 2005-187, s. 2, effective October 1, 2005, and 

ber 1, 2005, and applies to agreements made on applicable to agreements made on or after that 

or after that date. This act also applies to date, added the last two sentences in subsec- 

agreements to arbitrate made before October 1, tion (b). For applicability, see Editor’s note. 

2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 

plies.” 

§ 50-44. Interim relief and interim measures. 

(a) In the case of an arbitration where arbitrators have not yet been 

appointed, or where the arbitrators are unavailable, a party may seek interim 

relief directly from a court as provided in subsection (c) of this section. 

Enforcement shall be granted as provided by the law applicable to the type of 

interim relief sought. 
(b) In all other cases a party shall seek interim measures as described in 

subsection (d) of this section from the arbitrators. A party has no right to seek 

interim relief from a court, except that a party to an arbitration governed by 

this Article may request from the court enforcement of the arbitrators’ order 

granting interim measures and review or modification of any interim measures 

governing child support or child custody. 
(c) In connection with an agreement to arbitrate or a pending arbitration, 

the court may grant under subsection (a) of this section any of the following: 

(1) An order of attachment or garnishment; 
(2) A temporary restraining order or preliminary injunction; 
(3) An order for claim and delivery; 
(4) Appointment of a receiver; | 
(5) Delivery of money or other property into court; 
(6) Notice of lis pendens; 
(7) Any relief permitted by G.S. 7B-502, 7B-1902, 50-13.5(d), 50-16.2A, 

50-20(h), 50-20), or 50-2001); or Chapter 50A, Chapter 50B, or 

Chapter 52C of the General Statutes; 
(8) Any relief permitted by federal law or treaties to which the United 

States is a party; or 
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(9) Any other order necessary to ensure preservation or availability of 
assets or documents, the destruction or absence of which would likely 
prejudice the conduct or effectiveness of the arbitration. 

(d) The arbitrators may, at a party’s request, order any party to take any 
interim measures of protection that the arbitrators consider necessary in 
respect to the subject matter of the dispute, including interim measures 
analogous to interim relief specified in subsection (c) of this section. The 
arbitrators may require any party to provide appropriate security, including 

security for costs as provided in G.S. 50-51, in connection with interim 

measures. 
(e) In considering a request for interim relief or enforcement of interim 

relief, any finding of fact of the arbitrators in the proceeding shall be binding 

on the court, including any finding regarding the probable validity of the claim 

that is the subject of the interim relief sought or granted, except that the court 

may review any findings of fact or modify any interim measures governing 

child support or child custody. 
(f) Where the arbitrators have not ruled on an objection to their jurisdiction, 

the findings of the arbitrators shall not be binding on the court until the court 

has made an independent finding as to the arbitrators’ jurisdiction. Ifthe court 

rules that the arbitrators do not have jurisdiction, the application for interim 

relief shall be denied. 
(g) Availability of interim relief or interim measures under this section may 

be limited by the parties’ prior written agreement, except for relief pursuant to 

G.S. 7B-502, 7B-1902, 50-13.5(d), 50-20(h), 50B-3, Chapter 52C of the General 

Statutes; federal law; or treaties to which the United States is a party, whose 

purpose is to provide immediate, emergency relief or protection. 

(h) Arbitrators who have cause to suspect that any child is abused or 

neglected shall report the case of that child to the director of the department 

of social services of the county where the child resides or, if the child resides 

out-of-state, of the county where the arbitration is conducted. 

(i) A party seeking interim measures, or any other proceeding before the 

arbitrators, shall proceed in accordance with the agreement to arbitrate. If the 

agreement to arbitrate does not provide for a method of seeking interim 

measures, or for other proceedings before the arbitrators, the party shall 

request interim measures or a hearing by notifying the arbitrators and all 

other parties of the request. The arbitrators shall notify the parties of the date, 

time, and place of the hearing. 
4) A party does not waive the right to arbitrate by proceeding under this 

section. (1999-185, s. 1; 2005-187, s. 3.) 

Editor’s Note. — Session Laws 2005-187, s. Effect of Amendments. — Session Laws 

20, provides: “This act becomes effective Octo- 2005-187, s. 3, effective October 1, 2005, and 

ber 1, 2005, and applies to agreements made on _ applicable to agreements made on or after that 

or after that date. This act also applies to date, added subsection (j). For applicability, see 

agreements to arbitrate made before October 1, Editor’s note. 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 

plies.” 

§ 50-45. Appointment of arbitrators; rules for conducting 

the arbitration. 

(a) Unless the parties otherwise agree in writing, a single arbitrator shall be 

chosen by the parties to arbitrate all matters in dispute. 

(b) If the arbitration agreement provides a method of appointment of 

arbitrators, this method shall be followed. The agreement may provide for 
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appointing one or more arbitrators. Upon the application of a party, the court 
shall appoint arbitrators in any of the following situations: 

(1) The method agreed upon by the parties in the arbitration agreement 
fails or for any reason cannot be followed. 

(2) An arbitrator who has already been appointed fails or is unable to act, 
and a successor has not been chosen by the parties. 

(3) The parties cannot agree on an arbitrator. 
(c) Arbitrators appointed by the court have all the powers of those arbitra- 

tors specifically named in the agreement. In appointing arbitrators, a court 
shall consult with prospective arbitrators as to their availability and shall 
refer to each of the following: 

(1) The positions and desires of the parties. 
(2) The issues in dispute. 
(3) The skill, substantive training, and experience of prospective arbitra- 

tors in those issues, including their skill, substantive training, and 
experience in family law issues. 

(4) The availability of prospective arbitrators. 
(d) The parties may agree in writing to employ an established arbitration 

institution to conduct the arbitration. If the agreement does not provide a 
method for appointment of arbitrators and the parties cannot agree on an 
arbitrator, the court may appoint an established arbitration institution the 
court considers qualified in family law arbitration to conduct the arbitration. 

(e) The parties may agree in writing on rules for conducting the arbitration. 
If the parties cannot agree on rules for conducting the arbitration, the 
arbitrators shall select the rules for conducting the arbitration after hearing 
all parties and taking particular reference to model rules developed by 
arbitration institutions or similar sources. If the arbitrators cannot decide on 
rules for conducting the arbitration, upon application by a party, the court may 
order use of rules for conducting the arbitration, taking particular reference to 
model rules developed by arbitration institutions or similar sources. 

(f) Arbitrators and established arbitration institutions, whether chosen by 
the parties or appointed by the court, have the same immunity as judges from 
civil lability for their conduct in the arbitration. 

(g) “Arbitration institution” means any neutral, independent organization, 
association, agency, board, or commission that initiates, sponsors, or adminis- 
ters arbitration proceedings, including involvement in appointment of arbitra- 
tors. 

(h) The court may award costs under G.S. 50-51(f) in connection with 
applications and other proceedings under this section. (1999-185, s. 1; 2005- 
ese 4h) 

Editor’s Note. — Session Laws 2005-187, s. 

20, provides: “This act becomes effective Octo- 
2005-187, s. 4, effective October 1, 2005, and 
applicable to agreements made on or after that 

ber 1, 2005, and applies to agreements made on 
or after that date. This act also applies to 
agreements to arbitrate made before October 1, 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 
plies.” 

Effect of Amendments. — Session Laws 

date, in subsection (a), substituted “otherwise 

agree in writing” for “agree otherwise”; added 
“in writing” in subsections (d) and (e); and in 
subsection (h), subsituted “costs under GS. 

50-51(f)” for “costs, as provided in G.S. 50- 
51(f),” For applicability, see Editor’s note. 

§ 50-45.1. Disclosure by arbitrator. 

(a) Before accepting appointment, an individual who is requested to serve as 
an arbitrator, after making a reasonable inquiry, shall disclose to all parties to 
the agreement to arbitrate and to the arbitration proceeding and to any other 
arbitrators any known facts that a reasonable person would consider likely to 
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affect the impartiality of the arbitrator in the arbitration proceeding, includ- 
ing: 

(1) A financial or personal interest in the outcome of the arbitration 
proceeding. 

(2) An existing or past relationship with any of the parties to the 
agreement to arbitrate or to the arbitration proceeding, their counsel 
or representatives, a witness, or other arbitrators. 

(b) An arbitrator has a continuing obligation to disclose to all parties to the 
agreement to arbitrate and to the arbitration proceeding and to any other 
arbitrators any facts that the arbitrator learns after accepting appointment 
that a reasonable person would consider likely to affect the impartiality of the 
arbitrator. 

(c) If an arbitrator discloses a fact required by subsection (a) or (b) of this 
section to be disclosed and a party timely objects to the appointment or 
continued service of the arbitrator based upon the fact disclosed, the objection 
may be grounds for vacating an award made by the arbitrator under G.5. 
50-54(a)(2). 

(d) Ifthe arbitrator did not disclose a fact as required by subsection (a) or (b) 
of this section, upon timely objection by a party, the court may vacate an award 
pursuant to G.S. 50-54(a)(2). 

(e) An arbitrator appointed as a neutral arbitrator who does not disclose a 

known, direct, and material interest in the outcome of the arbitration proceed- 

ing or a known, existing, and substantial relationship with a party is presumed 
to act with evident partiality under G.S. 50-54(a)(2). 

(f) If the parties to an arbitration proceeding agree to the procedures of an 

arbitration institution or any other procedures for challenges to arbitrators 

before an award is made, substantial compliance with those procedures is a 

condition precedent to a motion to vacate an award on those grounds pursuant 

to G.S. 50-54(a)(2). (2005-187, s. 5.) 

Editor’s Note. — Session Laws 2005-187, s. 

20, made this section effective October 1, 2005, 
and applicable to agreements made on or after 
that date. This act also applies to agreements to 

arbitrate made before October 1, 2005, if all 

parties to the agreement or to the arbitration 
proceeding agree that this act applies. 

§ 50-46. Majority action by arbitrators. 

The arbitrators’ powers shall be exercised by a majority unless otherwise 

provided by the parties’ written arbitration agreement or this Article. (1999- 

[35,6 1: 2005-187, s. 6.) 

Editor’s Note. — Session Laws 2005-187, s. 

20, provides: “This act becomes effective Octo- 
ber 1, 2005, and applies to agreements made on 
or after that date. This act also applies to 
agreements to arbitrate made before October 1, 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 

plies.” 

§ 50-47. Hearing. 

Effect of Amendments. — Session Laws 

2005-187, s. 6, effective October 1, 2005, and 

applicable to agreements made on or after that 
date, added “parties’ written.” For applicability, 

see Editor’s note. 

Unless otherwise provided by the parties’ written agreement: 

(1) The arbitrators shall appoint a time and place for the hearing and 

notify the parties or their counsel by personal service or by registered 

or certified mail, return receipt requested, not less than five days 

before the hearing. Appearance of a party at the hearing waives any 
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claim of deficiency of notice. The arbitrators may adjourn the hearing 
from time to time as necessary and, on request of a party and for good 
cause shown, or upon their own motion, may postpone the hearing to 
a time not later than the date fixed by the written agreement for 
making the award unless the parties consent to a later date. The 
arbitrators may hear and determine the controversy upon the evi- 
dence produced notwithstanding the failure of a party duly notified to 
appear. Upon application of a party, the court may direct the arbitra- 
tors to proceed promptly with the hearing and determination of the 
controversy. 

(2) The parties are entitled to be heard, to present evidence material to 
the controversy, and to cross-examine witnesses appearing at the 
hearing. 

(3) All the arbitrators shall conduct the hearing, but a majority may 
determine any question and may render a final award. If, during the 
course of the hearing, an arbitrator for any reason ceases to act, the 
remaining arbitrators appointed to act as neutrals may continue with 
the hearing and determination of the controversy. 

(4) Upon request of any party or at the election of any arbitrator, the 
arbitrators shall cause to be made a record of testimony and evidence 
introduced at the hearing. The arbitrators shall decide how the cost of 
the record will be apportioned. (1999-185, s. 1; 2005-187, s. 7.) 

Editor’s Note. — Session Laws 2005-187, s. 

20, provides: “This act becomes effective Octo- 
ber 1, 2005, and applies to agreements made on 
or after that date. This act also applies to 
agreements to arbitrate made before October 1, 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 
plies.” 

Effect of Amendments. — Session Laws 
2005-187, s. 7, effective October 1, 2005, and 
applicable to agreements made on or after that 
date, in the introdutory paragraph, added “par- 
ties’ written”; and in subdivision (1), added “of a 
party” following “Appearance” in the second 
sentence, and added “written” in the third sen- 
tence. For applicability, see Editor’s note. 

§ 50-48. Representation by attorney. 

A party has the right to be represented by counsel at any proceeding or 
hearing under this Article. A waiver of representation prior to a proceeding or 
hearing is ineffective. (1999-185, s. 1.) 

§ 50-49. Witnesses; subpoenas; depositions; court assis- 
tance. 

(a) The arbitrators have the power to administer oaths and may issue 
subpoenas for attendance of witnesses and for production of books, records, 
documents, and other evidence. Subpoenas issued by the arbitrators shall be 
served and, upon application to the court by a party or the arbitrators, enforced 
in the manner provided by law for service and enforcement of subpoenas in a 
civil action. 

(b) On the application of a party and for use as evidence, the arbitrators may 
permit depositions to be taken in the manner and upon the terms the 
arbitrators designate. 

(c) All provisions of law compelling a person under subpoena to testify apply. 
(d) The arbitrators or a party with the approval of the arbitrators may 

request assistance from the court in obtaining discovery and taking evidence, 
in which event the Rules of Civil Procedure under Chapter 1A of the General 
Statutes and Chapters 50, 50A, 52B, and 52C of the General Statutes apply. 
The court may execute the request within its competence and according to its 
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rules on discovery and evidence and may impose sanctions for failure to comply 

with its orders. 
(e) A subpoena may be issued as provided by G.S. 8-59, in which case the 

witness compensation provisions of G.S. 6-51, 6-53, and 7A-314 shall apply. 

(1999-185, s. 1.) 

§ 50-50: Repealed by Session Laws 2005-187, s. 8, effective October 1, 2005. 

§ 50-50.1. Consolidation. 

(a) Except as otherwise provided in subsection (c) of this section, upon 

motion of a party to an agreement or arbitration proceeding, the court may 

order consolidation of separate arbitration proceedings as to all or some of the 

claims if all of the following apply: 
(1) There are separate agreements to arbitrate or separate arbitration 

proceedings between the same parties or one of them is a party to a 

separate agreement to arbitrate or a separate arbitration with a third 

party. 
(2) The claims subject to the agreements to arbitrate arise in substantial 

part from the same transaction or series of related transactions. 

(3) The existence of a common issue of law or fact creates the possibility 

of conflicting decisions in the separate arbitration proceedings. 

(4) Prejudice resulting from a failure to consolidate is not outweighed by 

the risk of undue delay or prejudice to the rights of or hardship to 

parties opposing consolidation. 
(b) The court may order consolidation of separate arbitration proceedings as 

to some claims and allow other claims to be resolved in separate arbitration 

proceedings. 
(c) The court shall not order consolidation of the claims of a party to an 

agreement to arbitrate if the agreement prohibits consolidation. (2005-187, s. 

oF) 

Effect of Amendments. — Session Laws to agreements to arbitrate made before October 

2005-187, s. 20, made this section effective 1, 2005, if all parties to the agreement or to the 

October 1, 2005, and applicable to agreements arbitration proceeding agree that this act ap- 

made on or after that date. This act also applies ___ plies. 

§ 50-51. Award; costs. 

(a) The award shall be in writing, dated and signed by the arbitrators 

joining in the award, with a statement of the place where the arbitration was 

conducted and the place where the award was made. Where there is more than 

one arbitrator, the signatures of a majority of the arbitrators suffice, but the 

reason for any omitted signature shall be stated. The arbitrators shall deliver 

a copy of the award to each party personally or by registered or certified mail, 

return receipt requested, or as provided in the parties’ written agreement. 

Time of delivery shall be computed from the date of personal delivery or date 

of mailing. 
(b) Unless the parties otherwise agree in writing, the award shall state the 

reasons upon which it is based. 
(c) Unless the parties otherwise agree in writing, the arbitrators may award 

interest as provided by law. 
(d) The arbitrators in their discretion may award specific performance to a 

party requesting an award of specific performance when that would be an 

appropriate remedy. 
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(e) Unless the parties otherwise agree in writing, the arbitrators may not 
award punitive damages. If arbitrators award punitive damages, they shall 
state the award in a record and shall specify facts justifying the award and the 
amount of the award attributable to punitive damages. 

(f) Costs: 
(1) Unless the parties otherwise agree in writing, awarding of costs of an 

arbitration shall be in the arbitrators’ discretion. 
(2) In making an award of costs, the arbitrators may include any or all of 

the following as costs: 
a. Fees and expenses of the arbitrators, expert witnesses, and trans- 

lators; 
b. Fees and expenses of counsel, to the extent allowed by law unless 

the parties otherwise agree in writing, and of an institution 
supervising the arbitration, if any; 

c. Any other expenses incurred in connection with the arbitration 
proceedings; 

d. Sanctions awarded by the arbitrators or the court, including those 
provided by N.C.R. Civ. P. 11 and 37; and 

e. Costs allowed by Chapters 6 and 7A of the General Statutes. 
(3) In making an award of costs, the arbitrators shall specify each of the 

following: 
a. The party entitled to costs; 
b. The party who shall pay costs; 
c. The amount of costs or method of determining that amount; and 
d. The manner in which costs shall be paid. 

(g) An award shall be made within the time fixed by the agreement. If no 
time is fixed by the agreement, the award shall be made within the time the 
court orders on a party’s application. The parties may extend the time in 
writing either before or after the expiration of this time. A party waives 
objection that an award was not made within the time required unless that 
party notifies the arbitrators of his or her objection prior to delivery of the 
award to that party. (1999-185, s. 1; 2005-187, s. 10.) 

Editor’s Note. — Session Laws 2005-187, s. 
20, provides: “This act becomes effective Octo- 
ber 1, 2005, and applies to agreements made on 
or after that date. This act also applies to 
agreements to arbitrate made before October 1, 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 
plies.” 

Effect of Amendments. — Session Laws 
2005-187, s. 10, effective October 1, 2005, and 

applicable to agreements made on or after that 

date, in subsection (a), added “the place where 
the arbitration was conducted and” in the first 
sentence, and added “parties’ written” in the 
third sentence; in subsections (b), (c), and (e), 

substituted “otherwise agree in writing” for 
“agree otherwise”; in subdivision (f)(1), 
subsituted “otherwise agree in writing” for 
“otherwise agree”; and in subdivision (f)(2)b., 

added “counsel, to the extent allowed by law 
unless the parties otherwise agree in writing,”. 
For applicability, see Editor’s note. 

§ 50-52. Change of award by arbitrators. 

(a) On a party’s application to the arbitrators or, if an application to the 
court is pending under G.S. 50-53 through G.S. 50-56, on submission to the 
arbitrators by the court under the conditions ordered by the court, the 
arbitrators may modify or correct the award for any of the following reasons: 

(1) Upon grounds stated in G.S. 50-55(a)(1) and (a)(3). 
(2) If the arbitrators have not made a final and definite award upon a 

claim submitted by the parties to the arbitration proceeding. 
(3) To clarify the award. 

(b) The application shall be made within 20 days after delivery of the award 
to the opposing party. The application must include a statement that the 
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opposing party must serve any objections to the application within 10 days 

from notice. An award modified or corrected under this section is subject to the 

provisions of G.S. 50-51(a) through G.S. 50-51(f) and G.S. 50-53 through G.S. 

50-56. (1999-185, s. 1; 2005-187, s. 11.) 

Editor’s Note. — Session Laws 2005-187, s. 
20, provides: “This act becomes effective Octo- 
ber 1, 2005, and applies to agreements made on 
or after that date. This act also applies to 
agreements to arbitrate made before October 1, 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 

plies.” 

Effect of Amendments. — Session Laws 
2005-187, s. 11, effective October 1, 2005, and 
applicable to agreements made on or after that 
date, rewrote the section. For applicability, see 

Editor’s note. 

§ 50-53. Confirmation of award. 

(a) Unless the parties otherwise agree in writing that part or all of an award 

shall not be confirmed by the court, upon a party’s application, the court shall 

confirm an award, except when within time limits imposed under G.S. 50-54 

through G.S. 50-56 grounds are urged for vacating or modifying or correcting 

the award, in which case the court shall proceed as provided in G.S. 50-54 

through G.S. 50-56. 
(b) The court may award costs, as provided in G.S. 50-51(f), of the applica- 

tion and subsequent proceedings. (1999-185, s. 1; 2003-61, s. 1; 2005-187, s. 

12:) 

Editor’s Note. — Session Laws 2005-187, s. 

20, provides: “This act becomes effective Octo- 
ber 1, 2005, and applies to agreements made on 
or after that date. This act also applies to 
agreements to arbitrate made before October 1, 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 

plies.” 

2005-187, s. 12, effective October 1, 2005, and 

applicable to agreements made on or after that 
date, designated the previously undesignated 
provisions as subsections (a) and (b); in subsec- 
tion (a), substituted “otherwise agree in writing 
that part or all of an award shall not be con- 
firmed by the court” for “agree otherwise,” and 
substituted “except when” for “unless.” For ap- 

Effect of Amendments. — Session Laws _ plicability, see Editor’s note. 

§ 50-54. Vacating an award. 

(a) Upon a party’s application, the court shall vacate an award for any of the 

following reasons: 
(1) The award was procured by corruption, fraud, or other undue means, 

(2) There was evident partiality by an arbitrator appointed as a neutral, 

corruption of an arbitrator, or misconduct prejudicing the rights of a 

party; 
(3) The arbitrators exceeded their powers; 

(4) The arbitrators refused to postpone the hearing upon a showing of 

sufficient cause for the postponement, refused to hear evidence 

material to the controversy, or otherwise conducted the hearing 

contrary to the provisions of G.S. 50-47; 

(5) There was no arbitration agreement, the issue was not adversely 

determined in proceedings under G.S. 50-48, and the party did not 

participate in the arbitration hearing without raising the objection. 

The fact that the relief awarded either could not or would not be 

granted by a court is not a ground for vacating or refusing to confirm 

the award; 
(6) The court determines that the award for child support or child custody 

is not in the best interest of the child. The burden of proof at a hearing 
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under this subdivision is on the party seeking to vacate the arbitra- 
tor’s award; 

(7) The award included punitive damages, and the court determines that 
the award for punitive damages is clearly erroneous; or 

(8) If the parties contract in an arbitration agreement for judicial review 
of errors of law in the award, the court shall vacate the award if the 
arbitrators have committed an error of law prejudicing a party’s 
rights. 

(b) An application under this section shall be made within 90 days after 
delivery of a copy of the award to the applicant. If the application is predicated 
on corruption, fraud, or other undue means, it shall be made within 90 days 
after these grounds are known or should have been known. 

(c) In vacating an award on grounds other than stated in subdivision (5) of 
subsection (a) of this section, the court may order a rehearing before arbitra- 
tors chosen as provided in the agreement, or in the absence of a provision 
regarding the appointment of arbitrators, by the court in accordance with G.S. 
50-45, except in the case of a vacated award for child support or child custody 
in which case the court may proceed to hear and determine all such issues. The 
time within which the agreement requires an award to be made applies to the 
rehearing and commences from the date of the order. 

(d) The court shall confirm the award and may award costs of the applica- 
tion and subsequent proceedings under G.S. 50-51(f) if an application to vacate 
is denied, no motion to modify or correct the award is pending, and the parties 
have not agreed in writing that the award shall not be confirmed under G.S. 
60-537 1999 185-5, 2005-15 es 1s) 

Editor’s Note. — Session Laws 2005-187, s. Effect of Amendments. — Session Laws 
20, provides: “This act becomes effective Octo- 2005-187, s. 13, effective October 1, 2005, and 

ber 1, 2005, and applies to agreements made on _ applicable to agreements made on or after that 
or after that date. This act also applies to date, rewrote subsection (d). For applicability, 
agreements to arbitrate made before October 1, see Editor’s note. 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 
plies.” 

§ 50-55. Modification or correction of award. 

(a) Upon application made within 90 days after delivery of a copy of an 
award to an applicant, the court shall modify or correct the award where at 
least one of the following occurs: 

(1) There is an evident miscalculation of figures or an evident mistake in 
the description of a person, thing, or property referred to in the award; 

(2) The arbitrators have awarded upon a matter not submitted to them, 
and the award may be corrected without affecting the merits of the 
decision upon the issues submitted; or 

(3) The award is imperfect in a matter of form, not affecting the merits of 
the controversy. 

(b) If the application is granted, the court shall modify or correct the award 
to effect its intent and shall confirm the award as modified or corrected. 
Otherwise, the court shall confirm the award as made. 

(c) An application to modify or correct an award may be joined in the 
alternative with an application to vacate the award. 

(d) The court may award costs, as provided in G.S. 50-51(f), of the applica- 
tion and subsequent proceedings. (1999-185, s. 1.) 
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§ 50-56. Modification of award for alimony, postsepara- 

tion support, child support, or child custody 

based on substantial change of circumstances. 

(a) A court or the arbitrators may modify an award for postseparation 

support, alimony, child support, or child custody under conditions stated in 

G.S. 50-13.7 and G.S. 50-16.9 as provided in subsections (b) through (f) of this 

section. 
(b) Unless the parties have agreed in writing that an award _ for 

postseparation support or alimony shall be nonmodifiable, an award by 

arbitrators for postseparation support or alimony under G.S. 50-16.2A, 50- 

16.3A, 50-16.4, or 50-16.7 may be modified if a court order for alimony or 

postseparation support could be modified under G.S. 50-16.9. 

(c) An award by arbitrators for child support or child custody may be 

modified if a court order for child support or child custody could be modified 

under G.S. 50-13.7. 
(d) If an award for modifiable postseparation support or alimony, or an 

award for child support or child custody, has not been confirmed under Guos 

50-53, upon the parties’ written agreement these matters may be submitted to 

arbitrators chosen by the parties under G.S. 50-45. G.S. 50-52 through G.S. 

50-56 shall apply to this modified award. 

(e) If an award for modifiable postseparation support or alimony, or an 

award for child support or child custody has been confirmed pursuant to Gas. 

50-53, upon the parties’ agreement in writing and joint motion, the court may 

remit these matters to arbitrators chosen by the parties as provided in G.S. 

50-45, in which case G.S. 50-52 through G.S. 50-56 apply to this modified 

award. 
(f) Except as otherwise provided in this section, the provisions of G.S. 50-55 

apply to modifications or corrections of awards for postseparation support, 

alimony, child support, or child custody. (1999-185, s. 1; 2005-187, s. 14.) 

Editor’s Note. — Session Laws 2005-187, s. 
20, provides: “This act becomes effective Octo- 
ber 1, 2005, and applies to agreements made on 

or after that date. This act also applies to 

agreements to arbitrate made before October 1, 

2005, if all parties to the agreement or to the 

arbitration proceeding agree that this act ap- 

plies.” 
Effect of Amendments. — Session Laws 

2005-187, s. 14, effective October 1, 2005, and 

applicable to agreements made on or after that 

date, in subsection (a), substituted “as pro- 

vided” for “in accordance with procedures 

stated”; in subsection (b), added “in writing” 

and substituted “under” for “pursuant to” pre- 

ceding “G.S. 50-16.9”; in subsection (c), substi- 

tuted “under” for “pursuant to”; in subsection 

(d), substituted “under” for “pursuant wore 

added “written”, substituted “under G.S. 50-45” 

for “as provided in G.S. 50-45, in which case”, 

and added “shall”; and in subsection (e), added 

“in writing.” For applicability, see Editor's note. 

§ 50-57. Orders or judgments on award. 

(a) Upon granting an order confirming, modifying, or correcting an award, 

an order or judgment shall be entered in conformity with the order and 

docketed and enforced as any other order or judgment. The court may award 

costs, as provided in G.S. 50-51(f), of the application and of proceedings 

subsequent to the application and disbursements. 

(b) Notwithstanding G.S. 7A-109, 7A-276.1, or 132-1 or similar law, the 

court, in its discretion, may order tha 

judgment or court order entered as 
t any arbitration award or order or any 

a court order or judgment under this 

Article, or any part of the arbitration award or order or judgment or court 

order, be sealed, to be opened only upon order of the court upon good cause 

shown. Upon good cause shown, the court may order resealing of the opened 
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arbitration awards or orders or judgments or court orders. The court, in its 
discretion, may order that any arbitration award or order or any judgment or 
court order entered as a court order or judgment under this Article, or any part 
of the arbitration award or order or judgment or court order, be redacted, the 
redactions to be opened only upon order of the court upon good cause shown. 
Upon good cause shown, the court may order redaction of the previously 
redacted arbitration awards or orders or judgments or court orders opened 
under the court’s order. (1999-185, s. 1; 2005-187, s. 15.) 

Editor’s Note. — Session Laws 2005-187, s. 

20, provides: “This act becomes effective Octo- 
ber 1, 2005, and applies to agreements made on 
or after that date. This act also applies to 
agreements to arbitrate made before October 1, 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 
plies.” 

Effect of Amendments. — Session Laws 
2005-187, s. 15, effective October 1, 2005, and 
applicable to agreements made on or after that 
date, designated the previously undesignated 
paragraph as subsection (a), and added subsec- 
tion (b). For applicability, see Editor’s note. 

§ 50-58. Applications to the court. 

Except as otherwise provided, an application to a court under this Article 
shall be by motion and shall be heard in the manner and upon notice provided 
by law or rule of court for making and hearing motions in civil actions. Unless 
the parties otherwise agree in writing, notice of an initial application for an 
order shall be served in the manner provided by law for service of summons in 
civil actions. (1999-185, s. 1; 2005-187, s. 16.) 

Editor’s Note. — Session Laws 2005-187, s. 

20, provides: “This act becomes effective Octo- 
ber 1, 2005, and applies to agreements made on 
or after that date. This act also apples to 
agreements to arbitrate made before October 1, 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 
plies.” 

Effect of Amendments. — Session Laws 
2005-187, s. 16, effective October 1, 2005, and 

applies to agreements made on or after that 
date, substituted “otherwise agree in writing” 
for “agree otherwise” in the second sentence. 
For applicability, see Editor’s note. 

§ 50-59. Court; jurisdiction; other definitions. 

(a) The term “court” means a court of competent jurisdiction of this State. 
Making an agreement in this State described in G.S. 50-42 or any agreement 
providing for arbitration in this State or under its laws confers jurisdiction on 
the court to enforce the agreement under this Article and to enter judgment on 
an award under the agreement. 

(b) The term “person” means an individual, corporation, business trust, 
estate, trust, partnership, limited hability company, association, joint venture, 
government, governmental subdivision, agency or instrumentality, public 
corporation, or any other legal or commercial entity. (1999-185, s. 1; 2005-187, 
come le) 

Editor’s Note. — Session Laws 2005-187, s. 
20, provides: “This act becomes effective Octo- 
ber 1, 2005, and apples to agreements made on 
or after that date. This act also applies to 
agreements to arbitrate made before October 1, 
2005, if all parties to the agreement or to the 
arbitration proceeding agree that this act ap- 
plies.” 

Effect of Amendments. — Session Laws 
2005-187, s. 17, effective October 1, 2005, and 
applicable to agreements made on or after that 
date, added “other definitions” to the section 

heading; designated the previously undesig- 
nated paragraph as subsection (a); and added 
subsection (b). For applicability, see Editor’s 
note. 
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§ 50-60. Appeals. 

ART. 3. FAMILY LAW ARBITRATION ACT §50-62 

(a) An appeal may be based on failure to comply with the procedural aspects 

of this Article. An appeal may be taken from any of the following: 

(1) An order denying an application to compel arbitration made under 

G.S. 50-43; 
(2) An order granting an application to stay arbitration made under G.S. 

50-43(b); 
(3) An order confirming or denying confirmation of an award; 

(4) An order modifying or correcting an award; 

(5) An order vacating an award without directing a rehearing; or 

(6) Ajudgment entered pursuant to provisions of this Article. 

(b) Unless the parties contract in an arbitration agreement for judicial 

review of errors of law as provided in G.S. 50-54(a), a party may not appeal on 

the basis that the arbitrator failed to apply correctly the law under Chapters 

50, 50A, 52B, or 52C of the General Statutes. 

(c) The appeal shall be taken in the manner and to the same extent as from 

orders or judgments in a civil action. (1999-185, s. 1.) 

§ 50-61. Article not retroactive. 

This Article applies to agreements made on or after October 1, 1999, unless 

parties by separate written agreement after that date state that this Article 

shall apply to agreements 
2005-187, s. 18.) 

Editor’s Note. — Session Laws 2005-187, s. 

20, provides: “This act becomes effective Octo- 

ber 1, 2005, and applies to agreements made on 

or after that date. This act also applies to 

agreements to arbitrate made before October 1, 

2005, if all parties to the agreement or to the 

arbitration proceeding agree that this act ap- 

plies.” 

dated before October 1, 1999. (1999-185, s. 1; 

Effect of Amendments. — Session Laws 

2005-187, s. 18, effective October 1, 2005, and 

applies to agreements made on or after that 

date, added “written.” For applicability, see 

Editor’s note. 

§ 50-62. Construction; uniformity of interpretation. 

(a) Certain provisions of this Article have been adapted from the Uniform 

Arbitration Act formerly in force in this State, the Revised Uniform Arbitration 

Act in force in this State, the Nort h Carolina International Commercial 

Arbitration and Conciliation Act, and Chapters 50, 50A, 50B, 51, 52, and 52C 

of the General Statutes. This Article shall be construed to effect its general 

purpose to make uniform provisions of these Acts and Chapters 50, 50A, 50B, 

51, 52, 52B, and 52C of the General Statutes. 

(b) The provisions of this Article governing the legal effect, validity, or 

enforceability of electronic records or electronic signatures, or of contracts 

performed with the use of these records or signatures, conform to the 

requirements of section 102 of the Electronic Signatures in Global and 

National Commerce Act, 15 U.S.C. § 7001, et seq., or as otherwise authorized 

by federal or State law governing these electronic records or electronic 

signatures. (1999-185, s. 1; 2005-187, s. if) 

Editor’s Note. — Session Laws 2005-187, s. 

20, provides: “This act becomes effective Octo- 

ber 1, 2005, and applies to agreements made on 

or after that date. This act also applies to 

agreements to arbitrate made before October 1, 

2005, if all parties to the agreement or to the 

arbitration proceeding agree that this act ap- 

plies.” 

Effect of Amendments. — Session Laws 

2005-187, s. 19, effective October 1, 2005, and 
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applies to agreements made on or after that Arbitration Act in force in this State”; and 
date, designated the previously undesignated added subsection (b). For applicability, see Ed- 
paragraph as subsection (a); in subsection (a), _itor’s note. 
added “formerly” and “the Revised Uniform 

$$ 50-63 through 50-69: Reserved for future codification purposes. 
(2003-371, s. 1.) 

ARTICLE 4. 

Collaborative Law Proceedings. 

§ 50-70. Collaborative law. 

As an alternative to judicial disposition of issues arising in a civil action 
under this Article, except for a claim for absolute divorce, on a written 
agreement of the parties and their attorneys, a civil action may be conducted 
under collaborative law procedures as set forth in this Article. (2003-371, s. 1.) 

Editor’s Note. — Session Laws 2003-371, s. 
2, makes this Article effective October 1, 20038. 

§ 50-71. Definitions. 

As used in this article, the following terms mean: 
(1) Collaborative law. — A procedure in which a husband and wife who are 

separated and are seeking a divorce, or are contemplating separation 
and divorce, and their attorneys agree to use their best efforts and 
make a good faith attempt to resolve their disputes arising from the 
marital relationship on an agreed basis. The procedure shall include 
an agreement by the parties to attempt to resolve their disputes 
without having to resort to judicial intervention, except to have the 
court approve the settlement agreement and sign the orders required 
by law to effectuate the agreement of the parties as the court deems 
appropriate. The procedure shall also include an agreement where the 
parties’ attorneys agree not to serve as litigation counsel, except to ask 
the court to approve the settlement agreement. 

(2) Collaborative law agreement. — A written agreement, signed by a 
husband and wife and their attorneys, that contains an 
acknowledgement by the parties to attempt to resolve the disputes 
arising from their marriage in accordance with collaborative law 
procedures. 

(3) Collaborative law procedures. — The process for attempting to resolve 
disputes arising from a marriage as set forth in this Article. 

(4) Collaborative law settlement agreement. — An agreement entered 
into between a husband and wife as a result of collaborative law 
procedures that resolves the disputes arising from the marriage of the 
husband and wife. 

(5) Third-party expert. — A person, other than the parties to a collabora- 
tive law agreement, hired pursuant to a collaborative law agreement 
to assist the parties in the resolution of their disputes. (2003-371, s. 1.) 

§ 50-72. Agreement requirements. 

A collaborative law agreement must be in writing, signed by all the parties 
to the agreement and their attorneys, and must include provisions for the 
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withdrawal of all attorneys involved in the collaborative law procedure if the 

collaborative law procedure does not result in settlement of the dispute. 

(2003-371, s. 1.) 

§ 50-73. Tolling of time periods. 

A validly executed collaborative law agreement shall toll all legal time 

periods applicable to legal rights and issues under law between the parties for 

the amount of time the collaborative law agreement remains in effect. This 

section applies to any applicable statutes of limitations, filing deadlines, or 

other time limitations imposed by law or court rule, including setting a hearing 

or trial in the case, imposing discovery deadlines, and requiring compliance 

with scheduling orders. (2003-371, s. 1.) 

§ 50-74. Notice of collaborative law agreement. 

(a) No notice shall be given to the court of any collaborative law agreement 

entered into prior to the filing of a civil action under this Article. 

(b) If a civil action is pending, a notice of a collaborative law agreement, 

signed by the parties and their attorneys, shall be filed with the court. After the 

filing of a notice of a collaborative law agreement, the court shall take no action 

in the case, including dismissal, unless the court 1s notified in writing that the 

parties have done one of the following: 

(1) Failed to reach a collaborative law settlement agreement. 

(2) Both voluntarily dismissed the action. 

(3) Asked the court to enter a judgment or order to make the collaborative 

law settlement agreement an act of the court in accordance with G.S. 

50-%5.(2003-371, S) 1) 

§ 50-75. Judgment on collaborative law settlement agree- 

ment. 

A party is entitled to an entry of judgment or order to effectuate the terms of 

a collaborative law settlement agreement if the agreement is signed by each 

party to the agreement. (2003-371, s. i) 

§ 50-76. Failure to reach settlement; disposition by court; 

duty of attorney to withdraw. 

(a) If the parties fail to reach a settlement and no civil action has been filed, 

either party may file a civil action, unless the collaborative law agreement first 

provides for the use of arbitration or alternative dispute resolution. 

(b) If a civil action is pending and the collaborative law procedures do not 

result in a collaborative law settlement agreement, upon notice to the court, 

the court may enter orders as appropriate, free of the restrictions of G.S. 

50-74(b). 
(c) If a civil action is filed or set for trial pursuant to subsection (a) or (b) of 

this section, the attorneys representing the parties in the collaborative law 

proceedings may not represent either party in any further civil proceedings 

and shall withdraw as attorney for either party. (2003-37 dees la) 

§ 50-77. Privileged and inadmissible evidence. 

(a) All statements, communications, and work product made or arising from 

a collaborative law procedure are confidential and are inadmissible in any 
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court proceeding. Work product includes any written or verbal communications 
or analysis of any third-party experts used in the collaborative law procedure. 

(b) All communications and work product of any attorney or third-party 
expert hired for purposes of participating in a collaborative law procedure shall 
be privileged and inadmissible in any court proceeding, except by agreement of 
the parties. (2003-371, s. 1.) 

§ 50-78. Alternate dispute resolution permitted. 

Nothing in this Article shall be construed to prohibit the parties from using, 
by mutual agreement, other forms of alternate dispute resolution, including 
mediation or binding arbitration, to reach a settlement on any of the issues 
included in the collaborative law agreement. The parties’ attorneys for the 
collaborative law proceeding may also serve as counsel for any form of 
alternate dispute resolution pursued as part of the collaborative law agree- 
ment. (2003-371, s. 1.) 

§ 50-79. Collaborative law procedures surviving death. 

Consistent with G.S. 50-20(1), the personal representative of the estate of a 
deceased spouse may continue a collaborative law procedure with respect to 
equitable distribution that has been initiated by a collaborative law agreement 
prior to death, notwithstanding the death of one of the spouses. The provisions 
of G.S. 50-73 shall apply to time limits applicable under G.S. 50-20(1) for 
collaborative law procedures continued pursuant to this section. (2003-371, s. 
ie) 

ARTICLE 5. 

Parenting Coordinator. 

§ 50-90. Definitions. 

As used in this Article, the following terms mean: 
(1) High-conflict case. — A child custody action involving minor children 

brought under Article 1 of this Chapter where the parties demon- 
strate an ongoing pattern of any of the following: 

. Excessive litigation. 

. Anger and distrust. 
. Verbal abuse. 
. Physical aggression or threats of physical aggression. 

. Difficulty communicating about and cooperating in the care of the 
minor children. 

f. Conditions that in the discretion of the court warrant the appoint- 
ment of a parenting coordinator. 

(2) Minor child. — A person who is less than 18 years of age and who is not 
married or legally emancipated. . 

(3) Parenting coordinator. — An impartial person who meets the qualifi- 
cations of G.S. 50-93. (2005-228, s. 1.) 

DOO Oo 

Editor’s Note. — Session Laws 2005-228, s. 
1 made this Article effective October 1, 2005. 
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§ 50-91. Appointment of parenting coordinator. 

(a) The court may appoint a parenting coordinator at any time during the 

proceedings of a child custody action involving minor children brought under 

Article 1 of this Chapter if all parties consent to the appointment. The parties 

may agree to limit the parenting coordinator’s decision-making authority to 

specific issues or areas. 
(b) The court may appoint a parenting coordinator without the consent of 

the parties upon entry of a custody order other than an ex parte order, or upon 

entry of a parenting plan only if the court also makes specific findings that the 

action is a high-conflict case, that the appointment of the parenting coordina- 

tor is in the best interests of any minor child in the case, and that the parties 

are able to pay for the cost of the parenting coordinator. 

(c) The order appointing a parenting coordinator shall specify the issues the 

parenting coordinator is directed to assist the parties in resolving and 

deciding. The order may also incorporate any agreement regarding the role of 

the parenting coordinator made by the parties under subsection (a) of this 

section. The court shall give a copy of the appointment order to the parties 

prior to the appointment conference. Notwithstanding the appointment of a 

parenting coordinator, the court shall retain exclusive jurisdiction to deter- 

mine fundamental issues of custody, visitation, and support, and the authority 

to exercise management and control of the case. 

(d) The court shall select a parenting coordinator from a list maintained by 

the district court. Prior to the appointment conference, the court must 

complete and give to the parenting coordinator a referral form listing contact 

information for the parties and their attorneys, the court’s findings 1n support 

of the appointment, and any agreement by the parties. (2005-228, s. he) 

§ 50-92. Authority of parenting coordinator. 

(a) The authority of a parenting coordinator shall be specified in the court 

order appointing the parenting coordinator and shall be limited to matters that 

will aid the parties: 
(1) Identify disputed issues. 
(2) Reduce misunderstandings. 
(oye Clarity: priorities. 
(4) Explore possibilities for compromise. 
(5) Develop methods of collaboration in parenting. 

(6) Comply with the court’s order of custody, visitation, or guardianship. 

(b) Notwithstanding subsection (a) of this section, the court may authorize 

a parenting coordinator to decide issues regarding the implementation of the 

parenting plan that are not specifically governed by the court order and which 

the parties are unable to resolve. The parties must comply with the parenting 

coordinator’s decision until the court reviews the decision. The parenting 

coordinator, any party, or the attorney for any party may request an expedited 

hearing to review a parenting coordinator’s decision. Only the judge presiding 

over the case may subpoena the parenting coordinator to appear and testify at 

the hearing. 
(c) The parenting coordinator shall not provide any professional services or 

counseling to either parent or any of the minor children. The parenting 

coordinator shall refer financial issues to the parties’ attorneys. (2005-228, s. 

Ly) 

§ 50-93. Qualifications. 

(a) To be eligible to be included on the district court’s list of parenting 

coordinators, a person must meet all of the following requirements: 
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(1) Hold a masters or doctorate degree in psychology, law, social work, 
counseling, medicine, or a related subject area. 

(2) Have at least five years of related professional post-degree experience. 
(3) Hold a current license in the parenting coordinator’s area of practice, 

if applicable. 
(4) Participate in 24 hours of training in topics related to the developmen- 

tal stages of children, the dynamics of high-conflict families, the 
stages and effects of divorce, problem solving techniques, mediation, 
and legal issues. 

(b) In order to remain eligible as a parenting coordinator, the person must 
also attend parenting coordinator seminars that provide continuing education, 
group discussion, and peer review and support. (2005-228, s. 1.) 

§ 50-94. Appointment conference. 

(a) The parties, their attorneys, and the proposed parenting coordinator 
must all attend the appointment conference. 

(b) At the time of the appointment conference, the court shall do all of the 
following: 

(1) Explain to the parties the parenting coordinator’s role, authority, and 
responsibilities as specified in the appointment order and any agree- 
ment entered into by the parties. 

(2) Determine the information each party must provide to the parenting 
coordinator. 

(3) Determine financial arrangements for the parenting coordinator’s fee 
to be paid by each party and authorize the parenting coordinator to 
charge any party separately for individual contacts made necessary 
by that party’s behavior. 

(4) Inform the parties, their attorneys, and the parenting coordinator of 
the rules regarding communications among them and with the court. 

(5) Enter the appointment order. 
(c) The parenting coordinator and any guardians ad litem shall bring to the 

appointment conference all necessary releases, contracts, and consents. The 
parenting coordinator must also schedule the first sessions with the parties. 
(2005-228, s. 1.) 

§ 50-95. Fees. 

(a) The parenting coordinator shall be entitled to reasonable compensation 
from the parties for services rendered and to a reasonable retainer. The 
parenting coordinator may request a hearing in the event of a fee dispute. 

(b) The court may make the appointment of a parenting coordinator 
contingent upon the parties’ payment of a specific fee to the parenting 
coordinator. The parenting coordinator shall not begin any duties until the fee 
has been paid. (2005-228, s. 1.) 

§ 50-96. Meetings and communications. 

Meetings between the parenting coordinator and the parties may be infor- 
mal and ex parte. Communications between the parties and the parenting 
coordinator are not confidential. The parenting coordinator and the court shall 
not engage in any ex parte communications. (2005-228, s. 1.) 

§ 50-97. Reports. 

(a) The parenting coordinator shall promptly provide written notification to 
the court, the parties, and attorneys for the parties if the parenting coordinator 
makes any of the following determinations: 
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(1) The existing custody order is not in the best interests of the child. 

(2) The parenting coordinator is not qualified to address or resolve certain 

issues in the case. 
(b) The court shall schedule a hearing and review the matter no later than 

two weeks following receipt of the report. The parenting coordinator shall 
remain involved in the case until the hearing. 

(c) If the parties agree to any fundamental change in the child custody order, 

the parenting coordinator shall send the agreement to the parties’ attorneys 
for preparation of a consent order. (2005-228, s. 1.) 

§ 50-98. Parenting coordinator records. 

(a) The parenting coordinator shall provide the following to the attorneys 

for the parties and to the parties: 
(1) A written summary of the developments in the case following each 

meeting with the parties. 
(2) Copies of any other written communications. 

(b) The parenting coordinator shall maintain records of each meeting. These 

records may only be subpoenaed by order of the judge presiding over the case. 

The court must review the records in camera and may release the records to 

the parties and their attorneys only if the court determines release of the 

information contained in the records will assist the parties with the presen- 

tation of their case at trial. (2005-228, s. 1.) 

§ 50-99. Modification or termination of parenting coordi- 
nator appointment. 

(a) For good cause shown, the court may terminate or modify the parenting 

coordinator appointment upon motion of either party at the request of the 

parenting coordinator, upon the agreement of the parties and the parenting 

coordinator, or by the court on its own motion. Good cause includes any of the 

following: 
(1) Lack of reasonable progress over a significant period of time despite 

the best efforts of the parties and the parenting coordinator. 

(2) A determination that the parties no longer need the assistance of a 

parenting coordinator. 
(3) Impairment on the part of a party that significantly interferes with the 

party’s participation in the process. 
(4) The parenting coordinator is unable or unwilling to continue to serve. 

(b) If the parties agreed to the appointment of the parenting coordinator 

under G.S. 50-91(a), the court may terminate or modify the appointment 

according to that agreement or according to a subsequent agreement by the 

parties. (2005-228, s. 1.) 

§ 50-100. Parenting coordinator immunity. 

A parenting coordinator shall not be liable for damages for acts or omissions 

of ordinary negligence arising out of that person’s duties and responsibilities as 

a parenting coordinator. This section does not apply to actions arising out of 

the operation of a motor vehicle. (2005-228, s. 1.) 
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Chapter 50A. 

Uniform Child-Custody Jurisdiction and Enforcement 

Act. 

Article 1. 

Uniform Child Custody Jurisdiction Act. 

Sec. 
50A-1 through 50A-25. [Repealed.] 

Article 2. 

Uniform Child-Custody Jurisdiction and 

50A-101. 
50A-102. 
50A-103. 
50A-104. 
50A-105. 
50A-106. 

50A-107. 
50A-108. 
50A-109. 
50A-110. 
50A-111. 
50A-112. 

50A-201. 
50A-202. 
50A-203. 

50A-204. 

Enforcement Act. 

Part 1. General Provisions. 

Short title. 
Definitions. 
Proceedings governed by other law. 
Application to Indian tribes. 
International application of Article. 
Effect of child-custody determina- 

tion. 
Priority. 
Notice to persons outside State. 
Appearance and limited immunity. 
Communication between courts. 
Taking testimony in another state. 
Cooperation between courts; preser- 

vation of records. 

Part 2. Jurisdiction. 

Initial child-custody jurisdiction. 
Exclusive, continuing jurisdiction. 
Jurisdiction to modify determina- 

tion. 
Temporary emergency jurisdiction. 

Sec. 

50A-205. 

50A-206. 
50A-207. 
50A-208. 

50A-209. 
50A-210. 

50A-301. 
50A-302. 

50A-303. 
50A-304. 
50A-305. 

50A-306. 

50A-307. 
50A-308. 

50A-309. 
50A-310. 
50A-311. 

50A-312. 
50A-313. 
50A-314. 
50A-315. 
50A-316. 
50A-317. 

ARTICLE 1. 

Notice; opportunity to be heard; join- 
der. 

Simultaneous proceedings. 
Inconvenient forum. 
Jurisdiction declined by reason of 

conduct. 
Information to be submitted to court. 
Appearance of parties and child. 

Part 3. Enforcement. 

Definitions. 
Enforcement under Hague Conven- 

tion. 
Duty to enforce. 
Temporary visitation. 
Registration of child-custody deter- 

mination. 
Enforcement of registered determi- 

nation. 
Simultaneous proceedings. 
Expedited enforcement of child-cus- 

tody determination. 
Service of petition and order. 
Hearing and order. 
Warrant to take physical custody of 

child. 
Costs, fees, and expenses. 
Recognition and enforcement. 

Appeals. 
Role of prosecutor or public official. 
Role of law enforcement. 
Costs and expenses. 

Uniform Child Custody Jurisdiction Act. 

§§ 50A-1 through 50A-25: Repealed by Session Laws 1999-223, s. 1(b), 

effective October 1, 1999, and applicable to causes of action 

arising on or after that date. 

Cross References. — See now the Uniform 

Child-Custody Jurisdiction and Enforcement 
Act, G.S. 50A-101 et seq. 

Editor’s Note. — Session Laws 1999-223, s. 

1(a), effective October 1, 1999, designated G.S. 

50A-1 through 50A-25, which were repealed by 

s. 1(b), as Article 1 of Chapter 50A. 
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ARTICLE 2. 

Uniform Child-Custody Jurisdiction and Enforcement Act. 

Editor’s Note. — Commentary for the Uni- 
form Child Custody Jurisdiction and Enforce- 
ment Act was taken from: Copyright © 1997 by 

the American Law Institute and the National 

Conference of Commissioners on Uniform State 

Laws. Reprinted with their permission. 

Part 1. General Provisions. 

§ 50A-101. Short title. 

This Article may be cited as the Uniform Child-Custody Jurisdiction and 
Enforcement Act. (1979, c. 110, s. 1; 1999-223, s. 3.) 

OFFICIAL COMMENT 

Section 1 of the UCCJA [former G.S. 50A-1] 
was a statement of the purposes of the Act. 
Although extensively cited by courts, it was 
eliminated because Uniform Acts no longer 
contain such a section. Nonetheless, this Act 

should be interpreted according to its purposes 
which are to: 

(1) Avoid jurisdictional competition and con- 
flict with courts of other States in matters of 
child custody which have in the past resulted in 
the shifting of children from State to State with 
harmful effects on their well-being; 

Editor’s Note. — Session Laws 1999-223, s. 
15, made this Part effective October 1, 1999, 
and applicable to causes of action arising on or 
after that date. 

Session Laws 1999-223 repealed G.S. 50A-1 
to 50A-25, the Uniform Child Custody Jurisdic- 
tion Act, and added G.S. 50A-101 et seq., the 
Uniform Child-Custody Jurisdiction and En- 
forcement Act. Where applicable, the historical 
citations and case notes under the former sec- 
tions have been transferred to the correspond- 
ing new sections. 

Session Laws 2003-381, s. 2(a)-(c), provides: 
“The Administrative Office of the Courts, in 

consultation with the Department of Health 
and Human Services, shall establish a pilot 
program in the Twelfth Judicial District that 
addresses the issue of conflicting child custody 
orders. To the extent that this act or the pro- 
gram established pursuant to it conflicts with 
any State law, the program supersedes that 
law. However, the Department of Health and 
Human Services shall ensure that federal fund- 
ing is not jeopardized. 

“Under this program, when a court obtains 
jurisdiction over a juvenile as the result of a 

(2) Promote cooperation with the courts of 
other States to the end that a custody decree is 
rendered in that State which can best decide 
the case in the interest of the child; 

(3) Discourage the use of the interstate sys- 
tem for continuing controversies over child cus- 
tody; 

(4) Deter abductions of children; 
(5) Avoid relitigation of custody decisions of 

other States in this State; 
(6) Facilitate the enforcement of custody de- 

crees of other States. 

petition alleging that the juvenile is abused, 
neglected, or dependent: 

“(1) The court in the juvenile proceeding may 
stay any other civil action in this State in which 
the custody of the juvenile is an issue. 

“(2) If an order entered in the juvenile pro- 
ceeding and an order entered in another civil 
custody action conflict, the order in the juvenile 
proceeding controls as long as the court contin- 
ues to retain jurisdiction in the juvenile pro- 
ceeding. 

“(3) The court in the juvenile proceeding may 
order that any civil action or claim for custody 
filed in the pilot judicial district be consolidated 
with the juvenile proceeding. 

“(4) If a civil action or claim for custody has 
been filed in a district other than the pilot 
judicial district, then the court in the juvenile 
proceeding may, after consulting with the court 
in the other district, order that the civil action 

or claim for custody be transferred to the pilot 
judicial district or may order a change of venue 
in the juvenile proceeding and transfer the 
juvenile proceeding to the other district. 

“(5) The court may establish a mechanism for 
determining the legal status of a juvenile after 
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jurisdiction of the juvenile court terminates, 
including a determination as to who has cus- 
tody of the juvenile and under what circum- 
stances custody may subsequently be changed. 

“The Administrative Office of the Courts 
shall evaluate the pilot program and report its 
findings and recommendations to the 2005 
General Assembly prior to its convening.” 
Legal Periodicals. — For survey of 1979 

family law, see 58 N.C.L. Rev. 1471 (1980). 
For survey of 1981 family law, see 60 N.C.L. 

Rev. 1379 (1982). 

CASE 

Editor’s Note. — The cases cited below were 

decided under former G.S. 50A-1. 
Legislative Intent. — The former Uniform 

Child Custody Jurisdiction Act was intended to 
prevent forum shopping for the convenience of 
competing parents to the detriment of the real 
interest of the child. Holland v. Holland, 56 

N.C. App. 96, 286 S.E.2d 895 (1982). 
Purpose. — The former Uniform Child Cus- 

tody Jurisdiction Act sought to prevent parents 
from forum shopping their child custody dis- 
putes and to assure that these disputes were 
litigated in the state with which the child and 
the child’s family had the closest connection. In 
re Van Kooten, 126 N.C. App. 764, 487 S.E.2d 
160 (1997), appeal dismissed, 347 N.C. 576, 502 

S.E.2d 618 (1998). 
Uniform Child-Custody Jurisdiction and En- 

forcement Act, G.S. 50A-101 et seq., provides a 
uniform set of jurisdictional rules and guide- 
lines for the national enforcement of child cus- 
tody orders. In re Q.V., 164 N.C. App. 737, 596 
S.E.2d 867, 2004 N.C. App. LEXIS 1140 (2004). 
What Law Governs. — The issue of a state 

court’s jurisdiction over child custody matters 
is governed by the Uniform Child Custody 
Jurisdiction Act (see now G.S. 50A-101 et seq.) 
and the Parental Kidnapping Prevention Act, 
28 U.S.C. § 1738A. Schrock v. Schrock, 89 N.C. 
App. 308, 365 S.E.2d 657 (1988). 

Applicability of Chapter to Permanent 
Custody Situations. — The jurisdictional 
prerequisites of the former Uniform Child Cus- 
tody Jurisdiction Act (UCCJA) only governed in 
permanent custody situations. In re Arends, 88 
N.CvApp. 550, 364 S.E.2d 169 (1988). 
Chapter 50B is not designed to establish 

alternative grounds for jurisdiction over 
custody disputes apart from those set forth in 
this Chapter. Danna v. Danna, 88 N.C. App. 
680, 364 S.E.2d 694, cert. denied, 322 N.C. 479, 
370'S.E.2d 221 (1988). 
Whenever the relief sought under Chapter 

50B is a determination of custody or visitation 
rights, the existence of subject matter jurisdic- 
tion over the action is governed by this Chapter 
(see now Article 2 of this Chapter), just as it is 

ART. 2. CHILD-CUSTODY JURISDICTION S50A-101 

For comment discussing the Uniform Child 
Custody Jurisdiction Act in North Carolina, see 

4 Campbell L. Rev. 371 (1982). 
For legislative survey on family and juvenile 

law, see 22 Campbell L. Rev. 253 (2000). 

For case note, “Nunn v. Allen, Living Sepa- 
rate and Apart in North Carolina, Separation 
Agreements, Sex, the Meaning of Unmarried, 

and Liability of Third Parties,” 25 N.C. Cent. 

L.J. 242 (2003). 

NOTES 

in any other custody dispute. Danna v. Danna, 
88 N.C. App. 680, 364 S.E.2d 694, cert. denied, 

B220NC 14:79, 3708S Hi 2d°2215(1988). 
Only by making recognition and en- 

forcement mandatory can purposes of this 
Chapter (see now Article 2 of this Chapter) 
be realized. Williams v. Richardson, 53 N.C. 

App 663026 o-He2de77 7/ (1081) cert. denied; 
304 N.C. 733, 288 S.E.2d 382 (1982). 
The question of subject matter jurisdic- 

tion could be raised at any point in a 
proceeding under the former Uniform Child 
Custody Jurisdiction Act, and such jurisdiction 
could not be conferred by waiver, estoppel or 
consent. Sloop v. Friberg, 70 N.C. App. 690, 320 

S.E.2d 921 (1984). 
The district courts of this State possess 

general subject matter jurisdiction over 
child custody disputes. Such matters are in 
no wise reserved by the Constitution or laws of 
North Carolina to the exclusive consideration 
of another tribunal. Therefore, the real ques- 
tion under the former Uniform Child Custody 
Jurisdiction Act was whether jurisdiction was 
properly exercised according to the statutory 
requirements in a particular case. Sloop v. 
Friberg, 70 N.C. App. 690, 320 S.E.2d 921 

(1984). 
Trial Court Lacked Subject Matter Ju- 

risdiction. — Although the general require- 

ment for jurisdiction was satisfied as the chil- 

dren who were the subject of a petition to 

terminate their mother’s parental rights re- 

sided in North Carolina when the petition was 

filed, the trial court’s order denying the moth- 

er’s motion to dismiss was vacated as the trial 

court lacked subject matter jurisdiction under 

the North Carolina Uniform Child-Custody Ju- 

risdiction and Enforcement Act, NC. Gen. Stat. 

§ 50A-101 et seq. In re N.R.M., 165 N.C. App. 

994, 598 S.E.2d 147, 2004 N.C. App. LEXIS 

11638 (2004). 
Full Faith and Credit Properly Refused. 

— Refusal of North Carolina court to give full 

faith and credit to a Michigan custody award 

was not improper, where Michigan’s exercise of 

jurisdiction was not consistent with the Paren- 
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tal Kidnapping Act, 28 U.S.C. § 1738A, and the 
former Uniform Child Custody Jurisdiction 
Act. Schrock v. Schrock, 89 N.C. App. 308, 365 
S.E.2d 657 (1988). 
Power to Award Custody to Foster Par- 

ents. — Having acquired subject matter juris- 
diction, trial court, guided by the best interests 
of the child, had broad dispositional powers, 
including the power to award legal custody of 
child to its foster parents. In re Scearce, 81 N.C. 
App. 531, 345 S.E.2d 404, cert. denied, 318 N.C. 

§ 50A-102. Definitions. 

In this Article: 
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415, 349 S.E.2d 589 (1986). 

Evidence was insufficient to determine 

that it was in the child’s best interest to 

have another state assume jurisdiction. 
Watkins v. Watkins, 120 N.C. App. 475, 462 
S.E.2d 687 (1995), appeal dismissed, 343 N.C. 

128, 468 S.E.2d 795 (1996). 

Cited in Ruth v. Ruth, 158 N.C. App. 123, 
579 S.E.2d 909, 2003 N.C. App. LEXIS 948 

(2003). 

(1) “Abandoned” means left without provision for reasonable and neces- 

sary care or supervision. 
(2) “Child” means an individual who has not attained 18 years of age. 

(3) “Child-custody determination” means a judgment, decree, or other 

order of a court providing for the legal custody, physical custody, or 

visitation with respect to a child. The term includes a permanent, 

temporary, initial, and modification order. The term does not include 

an order relating to child support or other monetary obligation of an 

individual. 

(4) “Child-custody proceeding” means a proceeding in which legal custody, 

physical custody, or visitation with respect to a child is an issue. The 

term includes a proceeding for divorce, separation, neglect, abuse, 

dependency, guardianship, paternity, termination of parental rights, 

and protection from domestic violence in which the issue may appear. 

The term does not include a proceeding involving juvenile delin- 

quency, contractual emancipation, or enforcement under Part 3 of this 

Article. 
(5) “Commencement” means the filing of the first pleading in a proceed- 

ing. 
(6) “Court” means an entity authorized under the law of a state to 

establish, enforce, or modify a child-custody determination. 

(7) “Home state” means the state in which a child lived with a parent or 

a person acting as a parent for at least six consecutive months 

immediately before the commencement of a child-custody proceeding. 

In the case of a child less than six months of age, the term means the 
state in which the child lived from birth with any of the persons 
mentioned. A period of temporary absence of any of the mentioned 

persons is part of the period. 
(8) “Initial determination” means the first child-custody determination 

concerning a particular child. 
(9) “Issuing court” means the court that makes a child-custody determ1- 

nation for which enforcement is sought under this Article. 
(10) “Issuing state” means the state in which a child-custody determina- 

tion iS made. 

(11) “Modification” means a child-custody determination that changes, 
replaces, supersedes, or is otherwise made after a previous determ1- 
nation concerning the same child, whether or not it is made by the 
court that made the previous determination. 

(12) “Person” means an individual, corporation, business trust, estate, 
trust, partnership, limited liability company, association, joint ven- 
ture, government; governmental subdivision, agency, or instrumen- 
tality; public corporation; or any other legal or commercial entity. 

364 



§50A-102 ART. 2. CHILD-CUSTODY JURISDICTION §50A-102 

(13) “Person acting as a parent” means a person, other than a parent, 
who: 
a. Has physical custody of the child or has had physical custody for a 

period of six consecutive months, including any temporary ab- 
sence, within one year immediately before the commencement of 
a child-custody proceeding; and 

b. Has been awarded legal custody by a court or claims a right to legal 
custody under the law of this State. 

(14) “Physical custody” means the physical care and supervision of a child. 
(15) “State” means a state of the United States, the District of Columbia, 

Puerto Rico, the United States Virgin Islands, or any territory or 
insular possession subject to the jurisdiction of the United States. 

(16) “Tribe” means an Indian tribe or band, or Alaskan Native village, 
which is recognized by federal law or formally acknowledged by a 
state. 

(17) “Warrant” means an order issued by a court authorizing law enforce- 
ment officers to take physical custody of a child. (1979, c. 110, s. 1; 
Be -2.3.152.0.) 

OFFICIAL COMMENT 

The UCCJA did not contain a definition of 
“child.” The definition here is taken from the 

PKPA. 
The definition of “child-custody determina- 

tion” now closely tracks the PKPA definition. It 
encompasses any judgment, decree or other 
order which provides for the custody of, or 
visitation with, a child, regardless of local ter- 
minology, including such labels as “managing 
conservatorship” or “parenting plan.” 

The definition of “child-custody proceeding” 
has been expanded from the comparable defini- 
tion in the UCCJA. These listed proceedings 
have generally been determined to be the type 
of proceeding to which the UCCJA and PKPA 
are applicable. The list of examples removes 
any controversy about the types of proceedings 
where a custody determination can occur. Pro- 
ceedings that affect access to the child are 
subject to this Act. The inclusion of proceedings 
related to protection from domestic violence is 
necessary because in some States domestic vi- 
olence proceedings may affect custody of and 
visitation with a child. Juvenile delinquency or 
proceedings to confer contractual rights are not 
“custody proceedings” because they do not re- 
late to civil aspects of access to a child. While a 
determination of paternity is covered under the 
Uniform Interstate Family Support Act, the 
custody and visitation aspects of paternity 
cases are custody proceedings. Cases involving 
the Hague Convention on the Civil Aspects of 
International Child Abduction have not been 
included at this point because custody of the 
child is not determined in a proceeding under 
the International Child Abductions Remedies 
Act. Those proceedings are specially included in 
the Article 3 enforcement process. 
“Commencement” has been included in the 

definitions as a replacement for the term “pend- 
ing” found in the UCCJA. Its inclusion simpli- 
fies some of the simultaneous proceedings pro- 
visions of this Act. 

The definition of “home State” has been re- 
worded slightly. No substantive change is in- 
tended from the UCCJA. 

The term “issuing State” is borrowed from 
UIFSA. In UIFSA, it refers to the court that 
issued the support or parentage order. Here, it 
refers to the State, or the court, which made the 

custody determination that is sought to be 
enforced. It is used primarily in Article 3. 

The term “person” has been added to ensure 

that the provisions of this Act apply when the 
State is the moving party in a custody proceed- 
ing or has legal custody of a child. The defini- 
tion of “person” is the one that is mandated for 
all Uniform Acts. 

The term “person acting as a parent” has 
been slightly redefined. It has been broadened 
from the definition in the UCCJA to include a 
person who has acted as a parent for a signifi- 
cant period of time prior to the filing of the 
custody proceeding as well as a person who 
currently has physical custody of the child. In 
addition, a person acting as a parent must 
either have legal custody or claim a right to 
legal custody under the law of this State. The 
reference to the law of this State means that a 
court determines the issue of whether someone 
is a “person acting as a parent” under its own 
law. This reaffirms the traditional view that a 
court in a child custody case applies its own 
substantive law. The court does not have to 
undertake a choice-of-law analysis to deter- 
mine whether the individual who is claiming to 
be a person acting as a parent has standing to 
seek custody of the child. 
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The definition of “tribe” is the one mandated 

for use in Uniform Acts. Should a State choose 

to apply this Act to tribal adjudications, this 
definition should be enacted as well as the 

entirety of Section 104. 
The term “contestant” as has been omitted 

from this revision. It was defined in the UCCJA 

§ 2(1) [former G.S. 50A-2(1)| as “a person, 

including a parent, who claims a right to cus- 

CASE 

Editor’s Note. — Most of the cases cited 
below were decided under former G.S. 50A-2. 
Home State. — Findings held to sufficiently 

establish that North Carolina was the home 
state of child and to establish that child and at 
least one parent had a significant connection 
with North Carolina. Brewington v. Serrato, 77 
N.C. App. 726, 336 S.E.2d 444 (1985). 

The trial court had subject matter jurisdic- 
tion over the custody of a child, where the 
father’s former companion sought custody of 
the child as the child had lived with the com- 
panion in North Carolina until a month before 
her complaint was filed. Ellison v. Ramos, 130 
N.C. App. 389, 502 S.E.2d 891 (1998), appeal 
dismissed, 349 N.C. 356, 517 S.E.2d 891 (1998). 

In the child custody dispute where the 
mother lived in Maryland and the father lived 
in North Carolina, the North Carolina trial 

court had jurisdiction pursuant to G.S. 50A- 
201, because the children had lived in North 

Carolina for six months prior to the custody 
action being filed, and as a result, it was their 
home state under G.S. 50A-102(7). David v. 
Ferguson, 153 N.C. App. 482, 571 S.E.2d 230, 

2002 N.C. App. LEXIS 1176 (2002). 
Modification Decree. — North Carolina 

decree modifying a prior custody decree by a 
Virginia court was improper under the Paren- 

tal Kidnapping Prevention Act of 1980, 28 
U.S.C. § 1738A, where the Virginia court had 

continuing jurisdiction and had not declined to 
exercise it. Meade v. Meade, 650 F. Supp. 205 
(M.D.N.C. 1986), aff'd, 812 F.2d 1473 (4th Cir. 
1987). 
Changed Circumstances. — Where the 

parties crossed out a cohabitation provision on 
the face of their separation memorandum, the 
trial court only partially discharged its duty 
when it found that a change of circumstances 
occurred when husband began cohabiting with 
his girlfriend but failed to determine whether 
plaintiff had met her burden of showing the 
effect, if any, such change had upon the welfare 
of the children. Browning v. Helff, 136 N.C. 
App. 420, 524 S.E.2d 95, 2000 N.C. App. LEXIS 
14 (2000). 
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tody or visitation rights with respect to a child.” 
It seems to have served little purpose over the 
years, and whatever function it once had has 
been subsumed by state laws on who has stand- 
ing to seek custody of or visitation with a child. 
In addition UCCJA § 2(5) [former G.S. 50A- 

2(4)| of the which defined “decree” and “custody 
decree” has been eliminated as duplicative of 
the definition of “custody determination.” 

NOTES 

Refusal to Assert Jurisdiction Held 
Proper. — For case holding trial court properly 
declined to assert jurisdiction based upon con- 
clusion that another state had assumed juris- 
diction as the home state of the children in- 
volved in the custody matter in question, see 
Bhatti v. Bhatti, 98 N.C. App. 493, 391 S.E.2d 
20 1GI990): 
Vermont family court order, which directed 

custody to a father was upheld, and a North 
Carolina court properly declined jurisdiction, 
where there was no question that the parties’ 
minor children were living in Vermont for the 
required six months prior to the commence- 
ment of the mother’s custody proceeding in 
North Carolina. Vermont qualified as the chil- 
dren’s home state under North Carolina and 
Vermont law despite a six week absence from 
Vermont to North Carolina, which was deemed 

a temporary absence insufficient to prevent the 
conclusion that Vermont was the home state. 
Chick v. Chick, 164 N.C. App. 444, 596 S.E.2d 
303, 2004 N.C. App. LEXIS 1036 (2004). 

Trial Court Erred in Exercising Juris- 
diction. — The trial court in this State erred in 
exercising its jurisdiction over a custody matter 
where a proceeding was already pending in an 
Indiana court and the child had lived in Indi- 
ana since 1981, a period of six years. Indiana 
was exercising jurisdiction in substantial con- 
formity with the former Uniform Child Custody 
Jurisdiction Act (UCCJA), and North Carolina 
was required to decline jurisdiction over the 
custody issue. Lynch v. Lynch, 96 N.C. App. 
601, 386 S.E.2d 607 (1989). 
County department of social services is 

a “person.” — Under the definition of a “per- 
son,” a state agency, such as a department of 
social services, may qualify as a petitioner or 
respondent in a proceeding to enforce a child 
custody determination. In re Q.V., 164 N.C. 
App. 737, 596 S.E.2d 867, 2004 N.C. App. 
LEXIS 1140 (2004). 
Applied in In re N.R.M., 165 N.C. App. 294, 

598 S.E.2d 147, 2004 N.C. App. LEXIS 1163 
(2004). 

Cited in In re Poole, 151 N.C. App. 472, 568 
S.E.2d 200, 2002 N.C. App. LEXIS 775 (2002). 
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§ 50A-103. Proceedings governed by other law. 

This Article does not govern an adoption proceeding or a proceeding 
pertaining to the authorization of emergency medical care for a child. (1999- 
O23 5.20.) 

OFFICIAL COMMENT 

Two proceedings are governed by other acts. 
Adoption cases are excluded from this Act be- 
cause adoption is a specialized area which is 
thoroughly covered by the Uniform Adoption 
Act (UAA) (1994). Most States either will adopt 
that Act or will adopt the jurisdictional provi- 
sions of that Act. Therefore the jurisdictional 
provisions governing adoption proceeding are 
generally found elsewhere. 

However, there are likely to be a number of 
instances where it will be necessary to apply 
this Act in an adoption proceeding. For exam- 
ple, if a State adopts the UAA then Section 
3-101 of the Act specifically refers in places to 
the Uniform Child Custody Jurisdiction Act 
which will become a reference to this Act. 
Second, the UAA requires that if an adoption is 
denied or set aside, the court is to determine 
the child’s custody. UAA§ 3-704. Those custody 
proceedings would be subject to this Act. See 
Joan Heifetz Hollinger, The Uniform Adoption 
Act: Reporter’s Ruminations, 30 Fam.L.Q. 345 

(1996). 

Children that are the subject of interstate 
placements for adoption or foster care are gov- 
erned by the Interstate Compact on the Place- 
ment of Children (ICPC). The UAA § 2-107 

provides that the provisions of the compact, 
although not jurisdictional, supply the govern- 
ing rules for all children who are subject to it. 
As stated in the Comments to that section: 
“Once a court exercises jurisdiction, the ICPC 
helps determine the legality of an interstate 
placement.” For a discussion of the relationship 
between the UCCJA and the ICPC see J.D.S. v. 

Franks,693)P 2d 732 (Ariz 41995). 

Proceedings pertaining to the authorization 
of emergency medical care for children are 
outside the scope of this Act since they are not 
custody determinations. All States have proce- 
dures which allow the State to temporarily 
supersede parental authority for purposes of 
emergency medical procedures. Those provi- 
sions will govern without regard to this Act. 

§ 50A-104. Application to Indian tribes. 

(a) Achild-custody proceeding that pertains to an Indian child, as defined in 

the Indian Child Welfare Act, 25 U.S.C. § 1901 et seq., is not subject to this 

Article to the extent that it is governed by the Indian Child Welfare Act. 

(b) A court of this State shall treat a tribe as if it were a state of the United 

States for the purpose of applying Parts 1 and 2. 
(c) A child-custody determination made by a tribe under factual circum- 

stances in substantial conformity with the jurisdictional standards of this 

Article must be recognized and enforced under Part 3. (1999-223, s. 3.) 

OFFICIAL COMMENT 

This section allows States the discretion to 
extend the terms of this Act to Indian tribes by 
removing the brackets. The definition of “tribe” 
is found at Section 102(16). This Act does not 
purport to legislate custody jurisdiction for 
tribal courts. However, a Tribe could adopt this 

Act as enabling legislation by simply replacing 
references to “this State” with “this Tribe.” 

Subsection (a) is not bracketed. If the Indian 
Child Welfare Act requires that a case be heard 
in tribal court, then its provisions determine 

jurisdiction. 

§ 50A-105. International application of Article. 

(a) Acourt of this State shall treat a foreign country as if it were a state of 

the United States for the purpose of applying Parts 1 and 2. 

(b) Except as otherwise provided in subsection (c), a child-custody determ1- 

nation made in a foreign country under factual circumstances in substantial 
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conformity with the jurisdictional standards of this Article must be recognized 

and enforced under Part 3. 
(c) A court of this State need not apply this Article if the child-custody law 

of a foreign country violates fundamental principles of human rights. (1979, c. 

LOWS a1 999-22 Sacee) 

OFFICIAL COMMENT 

The provisions of this Act have international 
application to child custody proceedings and 
determinations of other countries. Another 
country will be treated as if it were a State of 
the United States for purposes of applying 
Articles 1 and 2 of this Act. Custody determi- 
nations of other countries will be enforced if the 
facts of the case indicate that jurisdiction was 
in substantial compliance with the require- 
ments of this Act. 

In this section, the term “child-custody deter- 
mination” should be interpreted to include pro- 
ceedings relating to custody or analogous inst1- 
tutions of the other country. See generally, 
Article 3 of The Hague Convention on Jurisdic- 
tion, Applicable Law, Recognition, Enforcement 
and Co-operation in Respect of Parental Re- 
sponsibility and Measures for the Protection of 
Children. 35 I.L.M. 1391 (1996). 
A court of this State may refuse to apply this 

Act when the child custody law of the other 

country violates basic principles relating to the 
protection of human rights and fundamental 
freedoms. The same concept is found in of the 
Section 20 of the Hague Convention on the Civil 
Aspects of International Child Abduction (re- 
turn of the child may be refused if this would 
not be permitted by the fundamental principles 
of the requested State relating to the protection 
of human rights and fundamental freedoms). In 
applying subsection (c), the court’s scrutiny 
should be on the child custody law of the foreign 
country and not on other aspects of the other 
legal system. This Act takes no position on 
what laws relating to child custody would vio- 
late fundamental freedoms. While the provi- 
sion is a traditional one in international agree- 
ments, it is invoked only in the most egregious 

cases. 
This section is derived from Section 23 of the 

UCCJA [former G.S. 50A-23.] 

§ 50A-106. Effect of child-custody determination. 

A child-custody determination made by a court of this State that had 
jurisdiction under this Article binds all persons who have been served in 
accordance with the laws of this State or notified in accordance with G.S. 
50A-108 or who have submitted to the jurisdiction of the court and who have 
been given an opportunity to be heard. As to those persons, the determination 
is conclusive as to all decided issues of law and fact except to the extent the 
determination is modified. (1979, c. 110, s.1; 1999-223, s. 3.) 

OFFICIAL COMMENT 

No substantive changes have been made to 
this section which was Section 12 of the 
UCCJA. 

§ 50A-107. Priority. 

If a question of existence or exercise of jurisdiction under this Article is 
raised in a child-custody proceeding, the question, upon request of a party, 
must be given priority on the calendar and handled expeditiously. (1999-223, s. 
3.) 

OFFICIAL COMMENT 

No substantive change was made to this. Article 1 to emphasize its importance. 
section which was Section 24 of the UCCJA. The language change from “case” to “ques- 
The section is placed toward the beginning of tion” is intended to clarify that it is the juris- 
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dictional issue which must be expedited and 
not the entire custody case. Whether the entire 

custody case should be given priority is a mat- 
ter of local law. 

§ 50A-108. Notice to persons outside State. 

(a) Notice required for the exercise of jurisdiction when a person is outside 
this State may be given in a manner prescribed by the law of this State for 
service of process or by the law of the state in which the service is made. Notice 
must be given in a manner reasonably calculated to give actual notice but may 
be by publication if other means are not effective. 

(b) Proof of service may be made in the manner prescribed by the law of this 
State or by the law of the state in which the service is made. 

(c) Notice is not required for the exercise of jurisdiction with respect to a 
person who submits to the jurisdiction of the court. (1999-223, s. 3.) 

OFFICIAL COMMENT 

This section authorizes notice and proof of 
service to be made by any method allowed by 
either the State which issues the notice or the 
State where the notice is received. This elimi- 
nates the need to specify the type of notice in 
the Act and therefore the provisions of Section 5 
of the UCCJA [former G.S. 50A-5] which spec- 
ified how notice was to be accomplished were 
eliminated. The change reflects an approach in 
this Act to use local law to determine many 
procedural issues. Thus, service by facsimile is 
permissible if allowed by local rule in either 
State. In addition, where special service or 
notice rules are available for some procedures, 
in either jurisdiction, they could be utilized 

CASE 

Cited in Chick v. Chick, 164 N.C. App. 444, 
596 S.E.2d 303, 2004 N.C. App. LEXIS 1036 
(2004). 

under this Act. For example, if a case involves 
domestic violence and the statute of either 
State would authorize notice to be served by a 
peace officer, such service could be used under 
this Act. 

Although Section 105 requires foreign coun- 
tries to be treated as States for purposes of this 
Act, attorneys should be cautioned about ser- 
vice and notice in foreign countries. Countries 
have their own rules on service which must 
usually be followed. Attorneys should consult 
the Hague Convention on the Service Abroad of 
Judicial and Extrajudicial Documents in Civil 
or Commercial Matters, 20 U.S.T. 36, T.1.A.S. 

6638 (1965). 

NOTES 

§ 50A-109. Appearance and limited immunity. 

(a) A party to a child-custody proceeding, including a modification proceed- 
ing, or a petitioner or respondent in a proceeding to enforce or register a 
child-custody determination, is not subject to personal jurisdiction in this 
State for another proceeding or purpose solely by reason of having partici- 
pated, or of having been physically present for the purpose of participating, in 
the proceeding. 

(b) A person who is subject to personal jurisdiction in this State on a basis 
other than physical presence is not immune from service of process in this 
State. A party present in this State who is subject to the jurisdiction of another 
state is not immune from service of process allowable under the laws of that 
state. 

(c) The immunity granted by subsection (a) does not extend to civil litigation 
based on acts unrelated to the participation in a proceeding under this Article 
committed by an individual while present in this State. (1999-223, s. 3.) 
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OFFICIAL COMMENT 

This section establishes a general principle 
that participation in a custody proceeding does 
not, by itself, give the court jurisdiction over 
any issue for which personal jurisdiction over 
the individual is required. The term “partici- 
pate” should be read broadly. For example, if 
jurisdiction is proper under Article 2, a respon- 
dent in an original custody determination, or a 
party in a modification determination, should 
be able to request custody without this consti- 
tuting the seeking of affirmative relief that 
would waive personal jurisdictional objections. 
Once jurisdiction is proper under Article 2, a 
party should not be placed in the dilemma of 
choosing between seeking custody or protecting 
a right not to be subject to a monetary judg- 
ment by a court with no other relationship to 

the party. 
This section is comparable to the immunity 

provision of UIFSA § 314. A party who is 
otherwise not subject to personal jurisdiction 
can appear in a custody proceeding or an en- 
forcement action without being subject to the 
general jurisdiction of the State by virtue of the 
appearance. However, if the petitioner would 
otherwise be subject to the jurisdiction of the 
State, appearing in a custody proceeding or 
filing an enforcement proceeding will not pro- 
vide immunity. Thus, if the non-custodial par- 
ent moves from the State that decided the 
custody determination, that parent is still sub- 
ject to the state’s jurisdiction for enforcement of 
child support if the child or an individual obli- 
gee continues to reside there. See UIFSA § 205. 
If the non-custodial parent returns to enforce 
the visitation aspects of the custody determina- 
tion, the State can utilize any appropriate 
means to collect the back-due child support. 
However, the situation is different if both par- 

ties move from State A after the determination, 
with the custodial parent and the child estab- 
lishing a new home State in State B, and the 
non-custodial parent moving to State C. The 
non-custodial parent is not, at this point, sub- 
ject to the jurisdiction of State B for monetary 
matters. See Kulko v. Superior Court, 436 U.S. 
84 (1978). If the non-custodial parent comes 
into State B to enforce the visitation aspects of 
the determination, the non-custodial parent is 
not subject to the jurisdiction of State B for 
those proceedings and issues requiring per- 
sonal jurisdiction by filing the enforcement ac- 
tion. 
A party also is immune from service of pro- 

cess during the time in the State for an enforce- 
ment action except for those claims for which 
jurisdiction could be based on contacts other 
than mere physical presence. Thus, when the 
non-custodial parent comes into State B to 
enforce the visitation aspects of the decree, 
State B cannot acquire jurisdiction over the 
child support aspects of the decree by serving 
the non-custodial parent in the State. Cf. 
UIFSA § 611 (personally serving the obligor in 
the State of the residence of the obligee is not 
by itself a sufficient jurisdictional basis to au- 
thorize a modification of child support). How- 
ever, a party who is in this State and subject to 
the jurisdiction of another State may be served 
with process to appear in that State, if allow- 
able under the laws of that State. 

As the Comments to UIFSA § 314 note, the 

immunity provided by this section is limited. It 
does not provide immunity for civil litigation 
unrelated to the enforcement action. For exam- 
ple, a party to an enforcement action is not 

immune from service regarding a claim that 
involves an automobile accident occurring 
while the party is in the State. 

§ 50A-110. Communication between courts. 

(a) A court of this State may communicate with a court in another state 

concerning a proceeding arising under this Article. 
(b) The court may allow the parties to participate in the communication. If 

the parties are not able to participate in the communication, they must be 
given the opportunity to present facts and legal arguments before a decision on 
jurisdiction is made. 

(c) Communication between courts on schedules, calendars, court records, 

and similar matters may occur without informing the parties. A record need 
not be made of the communication. 

(d) Except as otherwise provided in subsection (c), a record must be made of 
a communication under this section. The parties must be informed promptly of 
the communication and granted access to the record. 

(e) For the purposes of this section, “record” means information that is 
inscribed on a tangible medium or that is stored in an electronic or other 
medium and is retrievable in perceivable form. (1999-223, s. 3.) 
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OFFICIAL COMMENT 

This section emphasizes the role of judicial 
communications. It authorizes a court to com- 

municate concerning any proceeding arising 
under this Act. This includes communication 
with foreign tribunals and tribal courts. Com- 
munication can occur in many different ways 
such as by telephonic conference and by on-line 
or other electronic communication. The Act 
does not preclude any method of communica- 
tion and recognizes that there will be increas- 
ing use of modern communication techniques. 
Communication between courts is required 

under Sections 204, 206, and 306 and strongly 
suggested in applying Section 207. Apart from 
those sections, there may be less need under 
this Act for courts to communicate concerning 
jurisdiction due to the prioritization of home 
state jurisdiction. Communication is autho- 
rized, however, whenever the court finds it 

would be helpful. The court may authorize the 
parties to participate in the communication. 
However, the Act does not mandate participa- 
tion. Communication between courts is often 
difficult to schedule and participation by the 
parties may be impractical. Phone calls often 
have to be made after-hours or whenever the 
schedules of judges allow. 

This section does require that a record be 
made of the conversation and that the parties 
have access to that record in order to be in- 
formed of the content of the conversation. The 

only exception to this requirement is when the 
communication involves relatively inconse- 
quential matters such as scheduling, calendars, 
and court records. Included within this latter 
type of communication would be matters of 
cooperation between courts under Section 112. 
A record includes notes or transcripts of a court 
reporter who listened to a conference call be- 
tween the courts, an electronic recording of a 
telephone call, a memorandum or an electronic 
record of the communication between the 
courts, or a memorandum or an electronic 

record made by a court after the communica- 
tion. 

The second sentence of subsection (b) pro- 
tects the parties against unauthorized ex parte 
communications. The parties’ participation in 
the communication may amount to a hearing if 
there is an opportunity to present facts and 
jurisdictional arguments. However, absent 
such an opportunity, the participation of the 
parties should not to be considered a substitute 
for a hearing and the parties must be given an 
opportunity to fairly and fully present facts and 
arguments on the jurisdictional issue before a 
determination is made. This may be done 
through a hearing or, if appropriate, by affida- 
vit or memorandum. The court is expected to 
set forth the basis for its jurisdictional decision, 
including any court-to-court communication 
which may have been a factor in the decision. 

CASE NOTES 

Sufficient record of communication 
found. — Vermont family court order asserting 
jurisdiction in a divorce proceeding filed by a 
father and directing custody of the parties’ two 
minor children to him that stated that it con- 
sulted with the appropriate judge presiding in 
the custody proceedings commenced in North 
Carolina by the mother and that indicated that 
the conversation between the two courts dis- 
closed that the facts alleged by the parties in 
their respective cases were substantially simi- 

lar, was a sufficient record of the communica- 

tion between the two courts. Mother did not 
dispute the procedural history as set out in the 
Vermont order concerning the North Carolina 
proceeding and she failed to show that she was 
deprived of an opportunity to fairly and fully 
present facts and arguments on the jurisdic- 
tional issue before the North Carolina court. 

Chick v. Chick, 164 N.C. App. 444, 596 S.E.2d 
303, 2004 N.C. App. LEXIS 1036 (2004). 

§ 50A-111. Taking testimony in another state. 

(a) In addition to other procedures available to a party, a party to a 
child-custody proceeding may offer testimony of witnesses who are located in 
another state, including testimony of the parties and the child, by deposition or 
other means allowable in this State for testimony taken in another state. The 
court on its own motion may order that the testimony of a person be taken in 
another state and may prescribe the manner in which and the terms upon 
which the testimony is taken. 

(b) A court of this State may permit an individual residing in another state 

to be deposed or to testify by telephone, audiovisual means, or other electronic 

means before a designated court or at another location in that state. A court of 
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this State shall cooperate with courts of other states in designating an 

appropriate location for the deposition or testimony. 

(c) Documentary evidence transmitted from another state to a court of this 

State by technological means that do not produce an original writing may not 

be excluded from evidence on an objection based on the means of transmission. 

GIS7ON CMO Ns? Velo 9Ge2 736.3") 

OFFICIAL COMMENT 

No substantive changes have been made to 
subsection (a) which was Section 18 of the 

UCCJA [former G.S. 50A-18.] 

modern modes of communication are permissi- 
ble in the taking of testimony and the transmit- 

tal of documents. See UIFSA § 316. 

Subsections (b) and (c) merely provide that 

§ 50A-112. Cooperation between courts; preservation of 

records. 

(a) A court of this State may request the appropriate court of another state 

LO: 
(1) Hold an evidentiary hearing; 
(2) Order a person to produce or give evidence pursuant to procedures of 

that state; 
(3) Order that an evaluation be made with respect to the custody of a child 

involved in a pending proceeding; 
(4) Forward to the court of this State a certified copy of the transcript of 

the record of the hearing, the evidence otherwise presented, and any 

evaluation prepared in compliance with the request; and 

(5) Order a party to a child-custody proceeding or any person having 

physical custody of the child to appear in the proceeding with or 

without the child. 
(b) Upon request of a court of another state, a court of this State may hold 

a hearing or enter an order described in subsection (a). 

(c) Travel and other necessary and reasonable expenses incurred under 

subsections (a) and (b) may be assessed against the parties according to the law 

of this State. 
(d) A court of this State shall preserve the pleadings, orders, decrees, 

records of hearings, evaluations, and other pertinent records with respect to a 

child-custody proceeding until the child attains 18 years of age. Upon appro- 

priate request by a court or law enforcement official of another state, the court 

shall forward a certified copy of those records. (1979, c. 110, s. 1; 1999-223, s. 

oy) 

OFFICIAL COMMENT 

This section is the heart of judicial coopera- 
tion provision of this Act. It provides mecha- 
nisms for courts to cooperate with each other in 
order to decide cases in an efficient manner 
without causing undue expense to the parties. 
Courts may request assistance from courts of 
other States and may assist courts of other 
States. 

The provision on the assessment of costs for 
travel provided in the UCCJA § 19 [former 
G.S. 50A-19] has been changed. The UCCJA 
provided that the costs may be assessed against 
the parties or the State or county. Assessment 
of costs against a government entity in a case 

where the government is not involved is inap- 
propriate and therefore that provision has been 
removed. In addition, if the State is involved as 
a party, assessment of costs and expenses 
against the State must be authorized by other 
law. It should be noted that the term “expenses” 
means out-of-pocket costs. Overhead costs 
should not be assessed as expenses. 

No other substantive changes have been 
made. The term “social study” as used in the 
UCCJA was replaced with the modern term: 
“custody evaluation.” The Act does not take a 
position on the admissibility of a custody eval- 
uation that was conducted in another State. It 
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merely authorizes a court to seek assistance of, 
or render assistance to, a court of another 

State. 

ART. 2. CHILD-CUSTODY JURISDICTION §50A-201 

This section combines the text of Sections 

19-22 of the UCCJA [former G.S. 50A-19 to 

50A-22. | 

Part-2. Jurisdiction. 

§ 50A-201. Initial child-custody jurisdiction. 

(a) Except as otherwise provided in G.S. 50A-204, a court of this State has 
jurisdiction to make an initial child-custody determination only if: 

(1) This State is the home state of the child on the date of the commence- 
ment of the proceeding, or was the home state of the child within six 
months before the commencement of the proceeding, and the child is 
absent from this State but a parent or person acting as a parent 
continues to live in this State; 

(2) Acourt of another state does not have jurisdiction under subdivision 
(1), or a court of the home state of the child has declined to exercise 
jurisdiction on the ground that this State is the more appropriate 
forum under G.S. 50A-207 or G.S. 50A-208, and: 
a. The child and the child’s parents, or the child and at least one 

parent or a person acting as a parent, have a significant connec- 
tion with this State other than mere physical presence; and 

b. Substantial evidence is available in this State concerning the 
child’s care, protection, training, and personal relationships; 

(3) All courts having jurisdiction under subdivision (1) or (2) have 
declined to exercise jurisdiction on the ground that a court of this 
State is the more appropriate forum to determine the custody of the 
child under G.S. 50A-207 or G.S. 50A-208; or 

(4) No court of any other state would have jurisdiction under the criteria 
specified in subdivision (1), (2), or (3). 

(b) Subsection (a) is the exclusive jurisdictional basis for making a child- 
custody determination by a court of this State. 

(c) Physical presence of, or personal jurisdiction over, a party or a child is 
not necessary or sufficient to make a child-custody determination. (1979, c. 
ANOS 917719992223) 5.3.) 

OFFICIAL COMMENT 

This section provides mandatory jurisdic- 
tional rules for the original child custody pro- 
ceeding. It generally continues the provisions of 
the UCCJA § 3 [former G.S. 50A-3.] However, 
there have been a number of changes to the 
jurisdictional bases. 

1. Home State Jurisdiction. The jurisdiction 
of the home State has been prioritized over 
other jurisdictional bases. Section 3 of the 
UCCJA [former G.S. 50A-3] provided four inde- 
pendent and concurrent bases of jurisdiction. 
The PKPA provides that full faith and credit 
can only be given to an initial custody determi- 
nation of a “significant connection” State when 
there is no home State. This Act prioritizes 
home state jurisdiction in the same manner as 
the PKPA thereby eliminating any potential 
conflict between the two acts. 

The six-month extended home state provi- 

sion of subsection (a)(1) has been modified 
slightly from the UCCJA. The UCCJA provided 
that home state jurisdiction continued for six 
months when the child had been removed by a 
person seeking the child’s custody or for other 
reasons and a parent or a person acting as a 
parent continues to reside in the home State. 

Under this Act, it is no longer necessary to 
determine why the child has been removed. The 
only inquiry relates to the status of the person 

left behind. This change provides a slightly 
more refined home state standard than the 
UCCJA or the PKPA, which also requires a 
determination that the child has been removed 
“by a contestant or for other reasons.” The scope 
of the PKPA’s provision is theoretically nar- 
rower than this Act. However, the phrase “or for 
other reasons” covers most fact situations 
where the child is not in the home State and, 
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therefore, the difference has no substantive 

effect. 
In another sense, the six-month extended 

home state jurisdiction provision is this Act is 
narrower than the comparable provision in the 
PKPA. The PKPA’s definition of extended home 
State is more expansive because it applies 
whenever a “contestant” remains in the home 
State. That class of individuals has been elim- 
inated in this Act. This Act retains the original 

UCCJA classification of “parent or person act- 
ing as parent” to define who must remain for a 
State to exercise the six-month extended home 
state jurisdiction. This eliminates the undesir- 
able jurisdictional determinations which would 
occur as a result of differing state substantive 
laws on visitation involving grandparents and 
others. For example, if State A’s law provided 
that grandparents could obtain visitation with 
a child after the death of one of the parents, 
then the grandparents, who would be consid- 
ered “contestants” under the PKPA, could file a 

proceeding within six months after the remain- 
ing parent moved and have the case heard in 
State A. However, if State A did not provide 
that grandparents could seek visitation under 
such circumstances, the grandparents would 
not be considered “contestants” and State B 
where the child acquired a new home State 
would provide the only forum. This Act bases 
jurisdiction on the parent and child or person 
acting as a parent and child relationship with- 
out regard to grandparents or other potential 
seekers of custody or visitation. There is no 
conflict with the broader provision of the PKPA. 
The PKPA in § (c)(1) authorizes States to nar- 

row the scope of their jurisdiction. 

2. Significant connection jurisdiction. 
This jurisdictional basis has been amended in 
four particulars from the UCCJA. First, the 
“best interest” language of the UCCJA has been 
eliminated. This phrase tended to create confu- 
sion between the jurisdictional issue and the 
substantive custody determination. Since the 
language was not necessary for the jurisdic- 
tional issue, it has been removed. 

Second, the UCCJA based jurisdiction on the 
presence of a significant connection between 
the child and the child’s parents or the child 
and at least one contestant. This Act requires 
that the significant connections be between the 
child, the child’s parents or the child and a 
person acting as a parent. 

Third, a significant connection State may 
assume jurisdiction only when there is no home 
State or when the home State decides that the 
significant connection State would be a more 
appropriate forum under Section 207 or 208. 
Fourth, the determination of significant con- 
nections has been changed to eliminate the 

language of “present or future care.” The juris- 
dictional determination should be made by de- 
termining whether there is sufficient evidence 
in the State for the court to make an informed 
custody determination. That evidence might 
relate to the past as well as to the “present or 

future.” 
Emergency jurisdiction has been moved to a 

separate section. This is to make it clear that 
the power to protect a child in crisis does not 
include the power to enter a permanent order 
for that child except as provided by that section. 

Paragraph (a)(3) provides for jurisdiction 
when all States with jurisdiction under para- 
graphs (a)(1) and (2) determine that this State 
is a more appropriate forum. The determina- 
tion would have to be made by all States with 
jurisdiction under subsection (a)(1) and (2). 
Jurisdiction would not exist under this para- 
graph because the home State determined it is 
a more appropriate place to hear the case if 
there is another State that could exercise sig- 
nificant connection jurisdiction under subsec- 

tion (a)(2). 
Paragraph (a)(4) retains the concept of juris- 

diction by necessity as found in the UCCJA and 
in the PKPA. This default jurisdiction only 
occurs if no other State would have jurisdiction 
under subsections (a)(1) through (a)(3). 

Subsections (b) and (c) clearly State the rela- 
tionship between jurisdiction under this Act 
and other forms of jurisdiction. Personal juris- 
diction over, or the physical presence of, a 
parent or the child is neither necessary nor 
required under this Act. In other words neither 
minimum contacts nor service within the State 
is required for the court to have jurisdiction to 
make a custody determination. Further, the 
presence of minimum contacts or service within 
the State does not confer jurisdiction to make a 
custody determination. Subject to Section 204, 
satisfaction of the requirements of subsection 

(a) is mandatory. 
The requirements of this section, plus the 

notice and hearing provisions of the Act, are all 
that is necessary to satisfy due process. This 
Act, like the UCCJA and the PKPA is based on 
Justice Frankfurter’s concurrence in May v. 
Anderson, 345 U.S. 528 (1953). As pointed out 
by Professor Bodenheimer, the reporter for the 
UCCJA, no “workable interstate custody law 
could be built around [Justice] Burton’s plural- 
ity opinion .... Bridgette Bodenheimer, The 
Uniform Child Custody Jurisdiction Act: A Leg- 
islative Remedy for Children Caught in the 
Conflict of Laws, 22 Vand.L.Rev. 1207,1233 

(1969). It should also be noted that since juris- 
diction to make a child custody determination 
is subject matter jurisdiction, an agreement of 
the parties to confer jurisdiction on a court that 
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would not otherwise have jurisdiction under 
this Act is ineffective. 

Editor’s Note. — Session Laws 1999-223, s. 

15, made this Part effective October 1, 1999, 

and applicable to causes of action arising on or 
after that date. 

ART. 2. CHILD-CUSTODY JURISDICTION §50A-201 

Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 

CASE NOTES 

Editor’s Note. — Many of the cases cited 
below were decided under former G.S. 50A-3. 

Applicability. — G.S. 50A-201 was inappli- 
cable to a petition to terminate a mother’s 
parental rights as an Arkansas court had ad- 
dressed custody issues as to the children and 
had awarded custody to the father. In re 
NGM. 4L65_N.C. App. 294, 598 S.E.2d 147, 
2004 N.C. App. LEXIS 1163 (2004). 
Purpose. — The former Uniform Child Cus- 

tody Jurisdiction Act sought to prevent parents 
from forum shopping their child custody dis- 
putes and to assure that these disputes were 
litigated in the state with which the child and 
the child’s family had the closest connection. In 
re Van Kooten, 126 N.C. App. 764, 487 S.E.2d 
160 (1997), appeal dismissed, 347 N.C. 576, 502 
S.E.2d 618 (1998). 
Courts which render a custody decree 

normally retain continuing jurisdiction to 
modify the decree under local law. Davis v. 
Davis, 53 N.C. App. 531, 281 S.E.2d 411 (1981). 
Once jurisdiction of the court attaches 

to a child custody matter, it exists for all 
time until the cause is fully and completely 
determined. In re Scearce, 81 N.C. App. 531, 
345 S.E.2d 404, cert. denied, 318 N.C. 415, 349 

S.E.2d 589 (1986). 
Jurisdiction over Petition Brought by 

DSS. — The district court had jurisdiction over 
the subject matter of petition filed, signed and 
verified by county division of social services, 
which alleged that child had been placed with 
DSS by its mother; that the putative father was 
unknown; that North Carolina was the home 

state of the child and no other state had juris- 
diction over the child; and that the best interest 

of the child would be served if the court as- 
sumed jurisdiction over him. In re Scearce, 81 
N.C. App. 531, 345 S.E.2d 404, cert. denied, 318 

N.C.415, 349 S.E:2d 589 (1986). 
Refusal to Assert Jurisdiction Held 

Proper. — For case holding trial court properly 
declined to assert jurisdiction based upon con- 
clusion that another state had assumed juris- 
diction as the home state of the children in- 
volved in the custody matter in question, see 
Bhatti v. Bhatti, 98 N.C. App. 493, 391 S.E.2d 
201 (1990). 

Although the child resided in North Carolina, 
the court properly declined jurisdiction because 
the father continued to reside in the state of the 
court of original jurisdiction; thus, the Florida 
court retained jurisdiction under the Parental 
Kidnapping Prevention Act, 28 U.S.C. 
§ 1738A. In re Bean, 132 N.C. App. 363, 511 
S.E.2d 683 (1999). 

Trial Court Erred in Exercising Juris- 
diction. — The trial court in this State erred in 
exercising its jurisdiction over a custody matter 
where a proceeding was already pending in an 
Indiana court and the child had lived in Indi- 
ana since 1981, a period of six years. Indiana 
was exercising jurisdiction in substantial con- 
formity with the former Uniform Child Custody 
Jurisdiction Act (UCCJA), and North Carolina 
was required to decline jurisdiction over the 
custody issue. Lynch v. Lynch, 96 N.C. App. 
601, 386 S.E.2d 607 (1989). 
Where an Indiana order, which awarded cus- 

tody of child living in Indiana to mother, con- 
tained no findings of fact that Indiana was 
child’s home state, or had been her home state 
within six months before the action was com- 
menced, or that it was in her best interests for 
Indiana to assume jurisdiction because she had 
significant connection with the state, a North 
Carolina trial court erred in concluding that 
North Carolina must give full faith and credit 
to the Indiana orders; the Indiana court had not 
assumed jurisdiction over the custody determi- 
nation of the child in substantial conformity 
with this Act. Williams v. Williams, 110 N.C. 

App. 406, 430 S.E.2d 277 (1993). 
Personal jurisdiction over the nonresi- 

dent parent is not a requirement under this 
Chaptermllartvs Hartylt745N.C, Apps lind27 

S.E.2d 631 (1985). 
Bald Statement of Jurisdiction, Without 

Findings Supporting Assertion, Held Er- 
ror. — Trial court erred in baldly stating that it 
had subject matter jurisdiction without making 
findings supporting its assertion of subject mat- 
ter jurisdiction of a child custody matter under 
the North Carolina Uniform Child Custody 
Jurisdiction Act, G.S. 50A-201, or the Parental 

Kidnapping Prevention Act, 28 U.S.C.S. 
§ 1738(A). In re J.B., 164 N.C. App. 394, 595 
S.E.2d 794, 2004 N.C. App. LEXIS 820 (2004). 
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Ex Parte Order for Temporary Custody. 
— Once the trial court has gained jurisdiction 
by establishing one of the bases for jurisdiction, 
it may enter an ex parte order for temporary 

custody prior to service of process or notice, if 

the circumstances of the case render it appro- 
priate. Hart v. Hart, 74 N.C. App. 1, 327 S.E.2d 

63.1,(1985)). 
Exercise of Jurisdiction Where Foreign 

Order Is Pending or Has Been Entered. — 

When a North Carolina court considered juris- 

diction in a custody proceeding, and a prior 
order was pending or had been entered by a 
court of another state, the North Carolina court 

could exercise jurisdiction if it determined (1) 
that the court of the other state no longer had 
jurisdiction and North Carolina had jurisdic- 
tion under one of the four alternatives listed in 
former G.S. 50A-3, or (2) the court of the other 
state did not exercise jurisdiction in substantial 

conformity with the former UCCJA and North 
Carolina had jurisdiction pursuant to former 
G.S. 50A-3. Brewington v. Serrato, 77 N.C. App. 
726, 336 S.E.2d 444 (1985). 
Former § 50A-3(a)(2) of this section es- 

sentially conferred jurisdiction where it 
was in the child’s best interest, because the 

child and at least one parent had significant 
ties to the state, and where substantial evi- 

dence pertaining to the child’s present or future 
well-being and activities existed within the 
state. Brookshire v. Brookshire, 89 N.C. App. 
48, 365.S.H.2d 307 (19838). 

Service of Process on Defendant in State 
Sufficient to Establish Jurisdiction. — The 
singular fact that defendant was served with 
process while present within this state was 
sufficient to establish in-personam jurisdiction 
over him for purposes of a child custody and 
support action. Brookshire v. Brookshire, 89 
N.C. App. 48, 365 S.E.2d 307 (1988). 
Where the record had no evidence to 

show a trial court had subject matter ju- 
risdiction over a child custody dispute, the 
appellate court vacated the order and re- 
manded the case for the making of appropriate 
findings of fact. Foley v. Foley, 156 N.C. App. 
409, 576 S.E.2d 383, 2003 N.C. App. LEXIS 110 
(2003). 
Exercise of Jurisdiction Upheld. — 

Where the oldest two of the three minor chil- 
dren of the parties had been born in North 
Carolina, both plaintiff and defendant grew up 
in the state, both maternal and paternal grand- 
parents of the minor children resided within 
the state, and plaintiff and the minor children 
had moved to the state from Ohio in June, 

1985, with the intention of becoming perma- 
nent residents, and at the time of the entry of 
the order had become permanent residents of 
the state, the district court properly exercised 
subject matter jurisdiction over custody and 
support action. Brookshire v. Brookshire, 89 

N.C. App. 48, 365 S.E.2d 307 (1988). 
Where the minor child resided in North Caro- 

lina for about one year after birth, North Caro- 
lina was the only state where the parties and 
the minor child lived as a family unit and, 
although there are a number of witnesses that 
reside in New Hampshire, there are numerous 
other witnesses who reside in North Carolina, 
district court’s order that North Carolina was 
the most appropriate and convenient forum 
was appropriate. Westneat v. Westneat, 113 
N.C. App. 247, 437 S.E.2d 899 (1994). 

The trial court had subject matter jurisdic- 
tion over the custody of a child, where the 
father’s former companion sought custody of 
the child as the child had lived with the com- 
panion in North Carolina until a month before 
her complaint was filed. Ellison v. Ramos, 130 
N.C. App. 389, 502 S.E.2d 891 (1998), appeal 
dismissed, 349 N.C. 356, 517 S.E.2d 891 (1998). 

In the child custody dispute where the 
mother lived in Maryland and the father lived 
in North Carolina, the North Carolina trial 
court had jurisdiction pursuant to G.S. 50A- 
201, because the children had lived in North 
Carolina for six months prior to the custody 
action being filed, and as a result, it was their 
home state under G.S. 50A-102(7). David v. 
Ferguson, 153 N.C. App. 482, 571 S.E.2d 230, 
2002 N.C. App. LEXIS 1176 (2002). 
Exercise of Jurisdiction Declined. — Ver- 

mont family court order, which directed custody 
to a father was upheld, and a North Carolina 
court properly declined jurisdiction, where 
there was no question that the parties’ minor 
children were living in Vermont for the re- 
quired six months prior to the commencement 
of the mother’s custody proceeding in North 
Carolina. Vermont qualified as the children’s 
home state under North Carolina and Vermont 
law despite a six week absence from Vermont to 
North Carolina, which was deemed a tempo- 
rary absence insufficient to prevent the conclu- 
sion that Vermont was the home state. Chick v. 
Chick, 164 N.C. App. 444, 596 S.H.2d 3038, 2004 
N.C. App. LEXIS 1036 (2004). 
Emergency Jurisdiction. — The exercise 

of emergency jurisdiction confers authority to 
enter temporary protective orders only. In re 
Van Kooten, 126 N.C. App. 764, 487 S.E.2d 160 
(1997), appeal dismissed, 347 N.C. 576, 502 
SH. 2d 618 (1998): 

The emergency conditions giving rise to ju- 
risdiction to enter a temporary order under 
former G.S. 50A-3(a)(3) may exist either in this 
State, or in the state that entered the custody 
decrees. In re Van Kooten, 126 N.C. App. 764, 
487 S.E.2d 160 (1997), appeal dismissed, 347 
N.C. 576, 502 S.E.2d 618 (1998). 

In a proceeding by the Department of Social 
Services seeking protective custody of a child 
based on evidence of sexual abuse by the father, 
the trial court had authority under the emer- 
gency jurisdiction provision of former G.S. 50A- 
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3(a)(3)(1) to enter a temporary nonsecure cus- 

tody order. In re Malone, 129 N.C. App. 338, 
498 S.E.2d 836 (1998). 
North Carolina court had emergency ju- 

risdiction in custody matter where defendant 
father’s family made numerous threats to ab- 
duct children and take them to Turkey. 
Tataragasi v. Tataragasi, 124 N.C. App. 255, 

Bio. 20.209 (1996). 
North Carolina decree modifying a prior 

custody decree by a Virginia court was 
improper under the Parental Kidnapping Pre- 
vention Act of 1980, 28 U.S.C. § 1738A, where 
the Virginia court had continuing jurisdiction 
and had not declined to exercise it. Meade v. 
Meade, 650 F. Supp. 205 (M.D.N.C. 1986), affd, 
812 F.2d 1473 (4th Cir. 1987). 
When Petitions for Modification of For- 

eign Decree to Be Addressed to Foreign 
Court. — All petitions for modification of a 
custody decree under local law are to be ad- 
dressed to the prior state if that state has 

sufficient contact with the case to satisfy this 
section. Davis v. Davis, 53 N.C. App. 531, 281 

S.E.2d 411 (1981). 
Effect of Foreign Decree Not in Compli- 

ance with This Section. — Where the record 
does not show that a foreign court assumed 
jurisdiction under the standards set forth in 
this section, its decree is null and void. Davis v. 

Davis, 53 N.C. App. 531, 281 S.E.2d 411 (1981). 
Severability of Custody Action from Di- 

vorce Proceeding. — The portion of plain- 
tiff’s complaint seeking custody of his minor 
son constituted a separate action severable 
from his divorce proceeding, so that dismissal 
of the divorce action for lack of subject matter 
jurisdiction did not result in dismissal of the 
custody action, and the trial court was autho- 
rized to assert subject matter jurisdiction over 
the custody portion of the case where the child 
was physically within the State. Lynch v. 
Lynch, 302 N.C. 189, 274 S.E.2d 212, modified, 

303 N.C. 367, 279 S.E.2d 840 (1981). 
Physical Presence, Generally. — It is a 

generally accepted principle that the courts of 
the state in which a minor child is physically 
present have jurisdiction consistent with due 
process to adjudicate a custody dispute involv- 
ing that child. Lynch v. Lynch, 302 N.C. 189, 
Oiauewesd <2 112.) modified; 398 N.C) 367; 279 
S.E.2d 840 (1981). 
Proper Determination of Home State. — 

Mother and children had significant connection 
to North Carolina and there was substantial 
evidence in North Carolina. Therefore, North 
Carolina court correctly determined that North 
Carolina, not Georgia, was home state. Court 
did not err in assuming jurisdiction and modi- 
fying Georgia custody decree, even though chil- 
dren resided in Georgia and there was no 
evidence that Georgia had declined jurisdic- 
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tion. Pheasant v. McKibben, 100 N.C. App. 379, 
396 S.E.2d 333 (1990). 
Where children had lived in North Carolina 

continuously from March 1987 until March 
1989 when custody action was filed except for 
the 10-month period during which the children 
resided with defendant in Georgia pursuant to 
the Georgia temporary custody decree and the 
plaintiff resided in North Carolina for the en- 
tire period, the trial court correctly determined 

that North Carolina was the home state, 
thereby meeting one of the bases of jurisdiction 
under this section. Pheasant v. McKibben, 100 
N.C. App. 379, 396 S.E.2d 333 (1990). 

Physical Presence of Child Coupled 
with Emergency. — To meet the require- 
ments of former G.S. 50A-3(a)(3)Gi) and former 
G.S. 50A-14(a), the following three questions 
must be answered affirmatively: (1) Did the 
foreign court lack jurisdiction under jurisdic- 
tional prerequisites similar to those of the 
former Uniform Child Custody Jurisdiction Act 
or has the foreign court declined to exercise 
jurisdiction to modify the decree? (2) Was the 
child physically present in North Carolina? (3) 
Did an emergency situation exist? Naputi v. 
Naputiy 67.N,CApp. 351, (31a eo: 2d) 179 

(1984). 
Findings held to sufficiently establish 

that North Carolina was the home state of 
child and to establish that the child and at least 
one parent had a significant connection with 
North Carolina. Brewington v. Serrato, 77 N.C. 
App. 726, 336 S.E.2d 444 (1985). 

Significant Connection. — Where children 
resided in North Carolina for all but ten 
months of the two-year period prior to this 
action and that plaintiff resided in North Caro- 
lina for the entire period, the children and 
plaintiff had a “significant connection” with 
North Carolina, and there was substantial ev- 

idence regarding the children’s “present or fu- 
ture care, protection, training, and personal 
relationships” in North Carolina. Pheasant v. 
McKibben, 100 N.C. App. 379, 396 S.E.2d 333 

(1990). 
In an action for child support, child support 

arrearages and child custody where the child 
and plaintiff had resided in North Carolina 
since 1982, it was within the best interest of the 

welfare of the minor child to consider North 
Carolina the home state of the minor child, and 

for the court to assume jurisdiction, since the 
minor child and at least one parent had signif- 
icant connections with North Carolina. Shores 
v. Shores, 91 N.C. App. 4385, 371 S.E.2d 747 

(1988). 
Finding that husband “is on active duty 

with the United States Marine Corps and 

is stationed at Camp Lejeune, North Caro- 

lina” is sufficient to satisfy the home state rule 
requirement that a parent or person acting as 
parent continues to live in this State. Hart v. 
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Hart, 74 N.C. App. 1, 327 S.E.2d 631 (1985). 
Fifteen-Month Residence of Child Held 

Sufficient for Jurisdiction. — Evidence was 
sufficient to support the court’s exercise of ju- 
risdiction pursuant to either former G.S. 50A- 
3(a)(1) or G.S. 50A-3(2) of this section, where 
the minor child had resided with the plaintiffs 
for an almost continuous 15-month period im- 
mediately preceding the commencement of the 
action. This was sufficient to qualify North 
Carolina as the minor child’s home state. The 
child’s brief visit to Texas during this time 
period was not sufficient to prevent such a 
conclusion. Plemmons v. Stiles, 65 N.C. App. 

341, 309 S.E.2d 504 (1983). 
Findings of Court Where Child Is Im- 

properly Retained in This State. — Even 
when the district court has jurisdiction over the 
person of the out-of-state parent in an action to 
modify a foreign custody decree, it has no 
authority to exercise its jurisdiction without 
making findings of fact which support the con- 
clusion that such exercise is required in the 
interest of the child, if the record shows that 

the parent seeking the modification has im- 
properly retained the child. Jerson v. Jerson, 68 
N.C. App. 738, 315 S.E.2d 522 (1984). 
A recitation of the trial court’s order that it 

was in the best interest of child who was 
improperly retained by mother in this State 
that it assume jurisdiction did not comply with 
the stated policy of the former UCCJA or with 
the case law, as it did not contain specific facts. 
Jerson v. Jerson, 68 N.C. App. 738, 315 8.E.2d 
SYA yey 
The quality of evidence required under 

former § 50A-3 goes beyond the standard of 
more than a scintilla or any competent evi- 
dence. Holland v. Holland, 56 N.C. App. 96, 286 
Sie 2do9o 1032): 
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“Substantial Evidence” Required. — To 
be able to enter a well-founded custody order, 
the trial court must look beyond the declara- 
tions of competing parents, seeking to find the 
real circumstances of the child’s welfare. The 
“substantial” evidence required by former G.S. 
50A-3, therefore, must be such as would enable 
the trial court to look to sources within the 
State that could address each of the statutory 
aspects of the child’s interest, care, protection, 
training, and personal relationships. Holland v. 
Holland, 56 N.C. App. 96, 286 S.E.2d 895 

CISS2,. 
Parental Rights Proceedings. — While a 

determination of jurisdiction over child custody 
matters will precede a determination of juris- 
diction over parental rights, it does not sup- 
plant the parental rights proceedings; the lan- 
guage of [former] G.S. 7A-289.22(4) is that it 
shall not be “used to circumvent” Chapter 50A 
(see now Article 2 of this chapter), not that it 
shall “be in conformity with” Chapter 50A (see 
now Article 2 of this chapter). In re Leonard, 77 
N.C. App. 489, 335 S.E.2de73 (1985). 
Temporary Nonsecure Order. — The trial 

court had jurisdiction to enter a temporary 
nonsecure custody order where there was a 
reasonable factual basis to believe that one 
child had been sexually abused and hospital- 
ized for depression and the other child had been 
physically abused and was hospitalized for 
stress disorder. In re Van Kooten, 126 N.C. App. 
764, 487 S.E.2d 160 (1997), appeal dismissed, 
S47 N.©. 5/6002 5.6 2d G18 1993), 
Applied in In re Humphrey, 156 N.C. App. 

533, 577 S.E.2d 421, 2003 N.C. App. LEXIS 236 

(2003). 
Cited in In re Poole, 151 N.C. App. 472, 568 

S.E.2d 200, 2002 N.C. App. LEXIS 775 (2002); 
David v. Ferguson, 153 N.C. App. 482, 571 
S.E.2d 230, 2002 N.C. App. LEXIS 1176 (2002). 

§ 50A-202. Exclusive, continuing jurisdiction. 

(a) Except as otherwise provided in G.S. 50A-204, a court of this State which 

has made a child-custody determination consistent with G.S. 50A-201 or G.S. 

50A-203 has exclusive, continuing jurisdiction over the determination until: 
(1) A court of this State determines that neither the child, the child’s 

parents, and any person acting as a parent do not have a significant 
connection with this State and that substantial evidence is no longer 
available in this State concerning the child’s care, protection, training, 
and personal relationships; or 

(2) A court of this State or a court of another state determines that the 
child, the child’s parents, and any person acting as a parent do not 
presently reside in this State. 

(b) A court of this State which has made a child-custody determination and 
does not have exclusive, continuing jurisdiction under this section may modify 
that determination only if it has jurisdiction to make an initial determination 
under G.S. 50A-201. (1999-223, s. 3.) 
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OFFICIAL COMMENT 

This is a new section addressing continuing 
jurisdiction. Continuing jurisdiction was not 
specifically addressed in the UCCJA. Its ab- 
sence caused considerable confusion, particu- 
larly because the PKPA, § 1738(d), requires 
other States to give Full Faith and Credit to 
custody determinations made by the original 
decree State pursuant to the decree State’s 
continuing jurisdiction so long as that State has 
jurisdiction under its own law and remains the 
residence of the child or any contestant. 

This section provides the rules of continuing 
jurisdiction and borrows from UIFSA as well as 
recent UCCJA case law. The continuing juris- 
diction of the original decree State is exclusive. 
It continues until one of two events occurs: 

1. If a parent or a person acting as a parent 
remains in the original decree State, continu- 
ing jurisdiction is lost when neither the child, 

the child and a parent, nor the child and a 
person acting as a parent continue to have a 
significant connection with the original decree 
State and there is no longer substantial evi- 
dence concerning the child’s care, protection, 
training and personal relations in that State. In 
other words, even if the child has acquired a 
new home State, the original decree State re- 
tains exclusive, continuing jurisdiction, so long 
as the general requisites of the “substantial 
connection” jurisdiction provisions of Section 
201 are met. If the relationship between the 
child and the person remaining in the State 
with exclusive, continuing jurisdiction becomes 
so attenuated that the court could no longer 
find significant connections and substantial ev- 
idence, jurisdiction would no longer exist. 

The use of the phrase “a court of this State” 
under subsection (a)(1) makes it clear that the 
original decree State is the sole determinant of 
whether jurisdiction continues. A party seeking 
to modify a custody determination must obtain 
an order from the original decree State stating 
that it no longer has jurisdiction. 

2. Continuing jurisdiction is lost when the 
child, the child’s parents, and any person acting 
as a parent no longer reside in the original 
decree State. The exact language of subpara- 
graph (a)(2) was the subject of considerable 
debate. Ultimately the Conference settled on 
the phrase that “a court of this State or a court 
of another State determines that the child, the 
child’s parents, and any person acting as a 
parent do not presently reside in this State” to 
determine when the exclusive, continuing juris- 
diction of a State ended. The phrase is meant to 
be identical in meaning to the language of the 
PKPA which provides that full faith and credit 
is to be given to custody determinations made 
by a State in the exercise of its continuing 
jurisdiction when that “State remains the res- 

idence of ....” The phrase is also the equivalent 
of the language “continues to reside” which 
occurs in UIFSA § 205(a)(1) to determine the 
exclusive, continuing jurisdiction of the State 
that made a support order. The phrase “re- 
mains the residence of” in the PKPA has been 
the subject of conflicting case law. It is the 
intention of this Act that paragraph (a)(2) of 

this section means that the named persons no 
longer continue to actually lve within the 
State. Thus, unless a modification proceeding 
has been commenced, when the child, the par- 

ents, and all persons acting as parents physi- 
cally leave the State to live elsewhere, the 
exclusive, continuing jurisdiction ceases. 

The phrase “do not presently reside” is not 
used in the sense of a technical domicile. The 
fact that the original determination State still 
considers one parent a domiciliary does not 
prevent it from losing exclusive, continuing 
jurisdiction after the child, the parents, and all 
persons acting as parents have moved from the 

State. 
If the child, the parents, and all persons 

acting as parents have all left the State which 
made the custody determination prior to the 
commencement of the modification proceeding, 
considerations of waste of resources dictate 
that a court in State B, as well as a court in 
State A, can decide that State A has lost exclu- 

sive, continuing jurisdiction. 
The continuing jurisdiction provisions of this 

section are narrower than the comparable pro- 
visions of the PKPA. That statute authorizes 
continuing jurisdiction so long as any “contes- 
tant” remains in the original decree State and 
that State continues to have jurisdiction under 
its own law. This Act eliminates the contestant 
classification. The Conference decided that a 
remaining grandparent or other third party 
who claims a right to visitation, should not 
suffice to confer exclusive, continuing jurisdic- 
tion on the State that made the original custody 
determination after the departure of the child, 
the parents and any person acting as a parent. 
The significant connection to the original de- 
cree State must relate to the child, the child 

and a parent, or the child and a person acting 
as a parent. This revision does not present a 
conflict with the PKPA. The PKPA’s reference 
in § 1738(d) to § 1738(c)(1) recognizes that 
States may narrow the class of cases that would 
be subject to exclusive, continuing jurisdiction. 
However, during the transition from the 

UCCJA to this Act, some States may continue 

to base continuing jurisdiction on the continued 

presence of a contestant, such as a grandpar- 

ent. The PKPA will require that such decisions 

be enforced. The problem will disappear as 

States adopt this Act to replace the UCCJA. 

379 



§50A-203 

Jurisdiction attaches at the commencement 
of a proceeding. If State A had jurisdiction 
under this section at the time a modification 
proceeding was commenced there, it would not 
be lost by all parties moving out of the State 
prior to the conclusion of proceeding. State B 
would not have jurisdiction to hear a modifica- 
tion unless State A decided that State B was 
more appropriate under Section 207. 

Exclusive, continuing jurisdiction is not rees- 
tablished if, after the child, the parents, and all 
persons acting as parents leave the State, the 
non-custodial parent returns. As subsection (b) 
provides, once a State has lost exclusive, con- 
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tinuing jurisdiction, it can modify its own de- 
termination only if it has jurisdiction under the 
standards of Section 201. If another State ac- 
quires exclusive continuing jurisdiction under 
this section, then its orders cannot be modified 

even if this State has once again become the 
home State of the child. 

In accordance with the majority of UCCJA 
case law, the State with exclusive, continuing 
jurisdiction may relinquish jurisdiction when it 
determines that another State would be a more 
convenient forum under the principles of Sec- 
tion 207. 

CASE NOTES 

Jurisdiction Over Action. — Trial court 
properly granted a mother’s motion pursuant to 
G.S. 50-13.7 to modify a custody order and 
granted primary custody of the parties’ two 
children to the mother; the trial court properly 
found a substantial change in circumstances 
based on the father’s interference with the 
mother’s relationship with the children, the 
trial court had jurisdiction pursuant to G.S. 
50A-202(a), and the trial court properly denied 
the father’s motions pursuant to G.S. 1A-1, 
Rule 59 and G.S. 1A-1, Rule 60 to stay the order 
and for a new trial. Senner v. Senner, 161 N.C. 

App. 78, 587 S.E.2d 675, 2003 N.C. App. LEXIS 
1976 (2003). 

North Carolina court did not have subject 
matter jurisdiction over the proceedings to ter- 
minate a mother’s parental rights under G.S. 
50A-203, although North Carolina was the 
home state of the children, because: (1) There 

was no order stating that the Arkansas court 
that had awarded custody of the children to the 
father no longer had jurisdiction; (2) The Ar- 
kansas court had entered an order directing the 
father to return to Arkansas after the termina- 
tion proceedings were filed; and (3) The mother 
resided in Arkansas, so Arkansas did not lose 
continuing jurisdiction based on G.S. 50A- 
202(a)(2). In re N.R.M., 165 N.C. App. 294, 598 
S.E.2d 147, 2004 N.C. App. LEXIS 1163 (2004). 

§ 50A-203. Jurisdiction to modify determination. 

Except as otherwise provided in G.S. 50A-204, a court of this State may not 
modify a child-custody determination made by a court of another state unless 
a court of this State has jurisdiction to make an initial determination under 
G.S. 50A-201(a)(1) or G.S. 50A-201(a)(2) and: 

(1) The court of the other state determines it no longer has exclusive, 
continuing jurisdiction under G.S. 50A-202 or that a court of this 
State would be a more convenient forum under G.S. 50A-207; or 

(2) A court of this State or a court of the other state determines that the 
child, the child’s parents, and any person acting as a parent do not 
presently reside in the other state. (1979, c. 110, s. 1; 1999-223, s. 3.) 

OFFICIAL COMMENT 

This section complements Section 202 and is 
addressed to the court that is confronted with a 
proceeding to modify a custody determination 
of another State. It prohibits a court from 
modifying a custody determination made con- 
sistently with this Act by a court in another 
State unless a court of that State determines 
that it no longer has exclusive, continuing ju- 
risdiction under Section 202 or that this State 
would be a more convenient forum under Sec- 
tion 207. The modification State is not autho- 

rized to determine that the original decree 
State has lost its jurisdiction. The only excep- 
tion is when the child, the child’s parents, and 

any person acting as a parent do not presently 
reside in the other State. In other words, a 

court of the modification State can determine 
that all parties have moved away from the 
original State. The court of the modification 
State must have jurisdiction under the stan- 
dards of Section 201. 
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Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 

ART. 2. CHILD-CUSTODY JURISDICTION §50A-204 

CASE NOTES 

Editor’s Note. — Many of the cases cited 
below were decided under former G.S. 50A-14. 

Georgia’s version of the Uniform Child 

Custody Jurisdiction Act (UCCJA) con- 
forms to North Carolina’s version. Pheas- 

ant v. McKibben, 100 N.C. App. 379, 396 S.E.2d 

aah 090). 
Physical Presence of Child Coupled 

with Emergency. — To meet the require- 

ments of former G.S. 50A-14(a) and former GS. 
50A-3(a)(3)(ii), the following three questions 

must be answered affirmatively: (1) Did the 

foreign court lack jurisdiction under jurisdic- 

tional prerequisites similar to those of the Uni- 

form Child Custody Jurisdiction Act or has the 

foreign court declined to exercise jurisdiction to 

modify the decree? (2) Was the child physically 

present in North Carolina? (3) Did an emer- 

gency situation exist? Naputi v. Naputi, 67 N.C. 

App. 351, 313 S.E.2d 179 (1984). 

Proper Exercise of Jurisdiction and 

Modification of Custody Decree. — Mother 

and children had significant connection to 

North Carolina and there was substantial evi- 

dence in North Carolina. Therefore, North 

Carolina court correctly determined that North 

Carolina, not Georgia, was home state. Court 

did not err in assuming jurisdiction and modi- 

fying Georgia custody decree, even though chil- 

dren resided in Georgia and there was no 
evidence that Georgia had declined jurisdic- 
tion. Pheasant v. McKibben, 100 N.C. App. 379, 
3965. .2d73e8 (L990). 

Trial Court Erred in Exercising Juris- 
diction. — The trial court in this State erred in 
exercising its jurisdiction over a custody matter 
where a proceeding was already pending in an 
Indiana court and the child had lived in Indi- 
ana since 1981, a period of six years. Indiana 
was exercising jurisdiction in substantial con- 
formity with the Uniform Child Custody Juris- 
diction Act (U.C.C.J.A.), and North Carolina 
was required to decline jurisdiction over the 
custody issue. Lynch v. Lynch, 96 N.C. App. 
601, 386 S.E.2d 607 (1989). 

North Carolina court did not have subject 
matter jurisdiction over the proceedings to ter- 
minate a mother’s parental rights, although 
North Carolina was the home state of the 
children, because there was nothing in the 
record showing that the Arkansas court, which 
had awarded custody to the father, had deter- 

mined that a North Carolina court would be a 

more convenient forum under G.S. 50A-207. In 

re N.R.M., 165 N.C. App. 294, 598 S.E.2d 147, 

2004 N.C. App. LEXIS 1163 (2004). 

Cited in In re Humphrey, 156 N.C. App. 533, 

577 S.E.2d 421, 2003 N.C. App. LEXIS 236 

(2003). 

§ 50A-204. Temporary emergency jurisdiction. 

(a) Acourt of this State has temporary emergency jurisdiction if the child is 

present in this State and the child has been abandoned or it is necessary in an 

emergency to protect the child because the child, or a sibling or parent of the 

child, is subjected to or threatened with mistreatment or abuse. 

(b) If there is no previous child-custody determination that is entitled to be 

enforced under this Article and a child-custody proceeding has not been 

commenced in a court of a state having jurisdiction under G.S. 50A-201 

through G.S. 50A-203, a child-custody determination made under this section 

remains in effect until an order is obtained from a court of a state having 

jurisdiction under G.S. 50A-201 throu gh G.S. 50A-203. If a child-custody 

proceeding has not been or is not commenced in a court of a state having 

jurisdiction under G.S. 50A-201 through G.S. 50A-203, a child-custody deter- 

mination made under this section becomes a final determination if it so 

provides, and this State becomes the home state of the child. 

(c) If there is a previous child-custody determination that 1s entitled to be 

enforced under this Article, or a child-custody proceeding has been commenced 

in a court of a state having jurisdiction under G.5. 50A-201 through G.S. 

50A-203, any order issued by a court of this State under this section must 

specify in the order a period that the court considers adequate to allow the 

person seeking an order to obtain an order from the state having jurisdiction 

under G.S. 50A-201 through G.S. 50A-203. The order issued in this State 
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remains in effect until an order is obtained from the other state within the 
period specified or the period expires. 

(d) A court of this State which has been asked to make a child-custody 
determination under this section, upon being informed that a child-custody 
proceeding has been commenced in, or a child-custody determination has been 
made by, a court of a state having jurisdiction under G.S. 50A-201 through G.S. 
50A-203 shall immediately communicate with the other court. A court of this 
State which is exercising jurisdiction pursuant to G.S. 50A-201 through G.S. 
50A-203, upon being informed that a child-custody proceeding has been 
commenced in, or a child-custody determination has been made by, a court of 
another state under a statute similar to this section shall immediately 
communicate with the court of that state to resolve the emergency, protect the 
safety of the parties and the child, and determine a period for the duration of 
the temporary order. (1979, c. 110, s. 1; 1999-228, s. 3.) 

OFFICIAL COMMENT 

The provisions of this section are an elabora- 
tion of what was formerly Section 3(a)(3) of the 
UCCJA [former G.S. 50A-3(a)(3).] It remains, 

as Professor Bodenheimer’s comments to that 
section noted, “an extraordinary jurisdiction 
reserved for extraordinary circumstances.” 

This section codifies and clarifies several as- 
pects of what has become common practice in 
emergency jurisdiction cases under the UCCJA 
and PKPA. First, a court may take jurisdiction 
to protect the child even though it can claim 
neither home State nor significant connection 
jurisdiction. Second, the duties of States to 
recognize, enforce and not modify a custody 
determination of another State do not take 
precedence over the need to enter a temporary 
emergency order to protect the child. 

Third, a custody determination made under 
the emergency jurisdiction provisions of this 
section is a temporary order. The purpose of the 
order is to protect the child until the State that 
has jurisdiction under Sections 201-203 enters 

an order. 
Under certain circumstances, however, sub- 

section (b) provides that an emergency custody 
determination may become a final custody de- 
termination. If there is no existing custody 
determination, and no custody proceeding is 
filed in a State with jurisdiction under Sections 
201-203, an emergency custody determination 
made under this section becomes a final deter- 
mination, if it so provides, when the State that 
issues the order becomes the home State of the 
child. 

Subsection (c) is concerned with the tempo- 
rary nature of the order when there exists a 
prior custody order that is entitled to be en- 
forced under this Act or when a subsequent 
custody proceeding is filed in a State with 
jurisdiction under Sections 201- 203. Subsec- 
tion (c) allows the temporary order to remain in 
effect only so long as is necessary for the person 
who obtained the determination under this 

section to present a case and obtain an order 
from the State with jurisdiction under Sections 
201-203. That time period must be specified in 
the order. If there is an existing order by a State 
with jurisdiction under Sections 201-2038, that 
order need not be reconfirmed. The temporary 
emergency determination would lapse by its 
own terms at the end of the specified period or 
when an order is obtained from the court with 
jurisdiction under Sections 202-203. The court 
with appropriate jurisdiction also may decide, 
under the provisions of 207, that the court that 
entered the emergency order is in a better 
position to address the safety of the person who 
obtained the emergency order, or the child, and 
decline jurisdiction under Section 207. 
Any hearing in the State with jurisdiction 

under Sections 201-203 on the temporary emer- 
gency determination is subject to the provisions 
of Sections 111 and 112. These sections facili- 
tate the presentation of testimony and evidence 
taken out of State. If there is a concern that the 
person obtaining the temporary emergency de- 
termination under this section would be in 
danger upon returning to the State with juris- 
diction under Sections 201-203, these provi- 
sions should be used. 

Subsection (d) requires communication be- 
tween the court of the State that is exercising 
jurisdiction under this section and the court of 
another State that is exercising jurisdiction 
under Sections 201-203. The pleading rules of 
Section 209 apply fully to determinations made 
under this section. Therefore, a person seeking 
a temporary emergency custody determination 
is required to inform the court pursuant to 
Section 209(d) of any proceeding concerning the 
child that has been commenced elsewhere. The 
person commencing the custody proceeding un- 
der Sections 201-203 is required under Section 
209(a) to inform the court about the temporary 
emergency proceeding. These pleading require- 
ments are to be strictly followed so that the 
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courts are able to resolve the emergency, pro- 
tect the safety of the parties and the child, and 
determine a period for the duration of the 
temporary order. 

Relationship to the PKPA. The definition of 
emergency has been modified to harmonize it 
with the PKPA. The PKPA’s definition of emer- 
gency jurisdiction does not use the term “ne- 
glect.” It defines an emergency as “mistreat- 
ment or abuse.” Therefore “neglect” has been 
eliminated as a basis for the assumption of 
temporary emergency jurisdiction. Neglect is so 
elastic a concept that it could justify taking 
emergency jurisdiction in a wide variety of 
cases. Under the PKPA, if a State exercised 
temporary emergency jurisdiction based on a 
finding that the child was neglected without a 
finding of mistreatment or abuse, the order 
would not be entitled to federal enforcement in 

other States. 

Relationship to Protective Order Proceed- 
ings. The UCCJA and the PKPA were enacted 
long before the advent of state procedures on 
the use of protective orders to alleviate prob- 
lems of domestic violence. Issues of custody and 
visitation often arise within the context of pro- 
tective order proceedings since the protective 
order is often invoked to keep one parent away 
from the other parent and the children when 
there is a threat of violence. This Act recognizes 
that a protective order proceeding will often be 
the procedural vehicle for invoking jurisdiction 
by authorizing a court to assume temporary 
emergency jurisdiction when the child’s parent 
or sibling has been subjected to or threatened 
with mistreatment or abuse. 

In order for a protective order that contains a 
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custody determination to be enforceable in an- 
other State it must comply with the provisions 
of this Act and the PKPA. Although the Violence 
Against Women’s Act (VAWA), 18 U.S.C. 
§ 2265, does provide an independent basis for 
the granting of full faith and credit to protective 
orders, it expressly excludes “custody” orders 
from the definition of “protective order,” 22 

UnS.C. $2266: 
Many States authorize the issuance of pro- 

tective orders in an emergency without notice 
and hearing. This Act does not address the 
propriety of that procedure. It is left to local law 
to determine the circumstances under which 
such an order could be issued, and the type of 
notice that is required, in a case without an 
interstate element. However, an order issued 

after the assumption of temporary emergency 
jurisdiction is entitled to interstate enforce- 
ment and nonmodification under this Act and 
the PKPA only if there has been notice and a 
reasonable opportunity to be heard as set out in 
Section 205. Although VAWA does require that 
full faith and credit be accorded to ex parte 
protective orders if notice will be given and 
there will be a reasonable opportunity to be 
heard, it does not include a “custody” order 
within the definition of “protective order.” 
VAWA does play an important role in deter- 

mining whether an emergency exists. That Act 
requires a court to give full faith and credit to a 

protective order issued in another State if the 

order is made in accordance with the VAWA. 
This would include those findings of fact con- 

tained in the order. When a court is deciding 

whether an emergency exists under this sec- 

tion, it may not relitigate the existence of those 

factual findings. 

CASE NOTES 

Applicability. — This section was not appli- 
cable to a petition to terminate a mother’s 
parental rights because the children had not 
been abandoned within the meaning of the 
North Carolina Uniform Child-Custody Juris- 
diction and Enforcement Act and there was no 
indication that the children were in need of 

protection. In re N.R.M., 165 N.C. App. 294, 598 

S.E.2d 147, 2004 N.C. App. LEXIS 1163 (2004). 

Cited in David v. Ferguson, 153 N.C. App. 

482, 571 S.E.2d 230, 2002 N.C. App. LEXIS 

1176 (2002); In re Humphrey, 156 N.C. App. 

533, 577 S.E.2d 421, 2003 N.C. App. LEXIS 236 

(2003). 

§ 50A-205. Notice; opportunity to be heard; joinder. 

(a) Before a child-custody determination is made under this Article, notice 

and an opportunity to be heard in accordance with the standards of GS. 

50A-108 must be given to all persons entitled to notice under the law of this 

State as in child-custody proceedings between residents 

parent whose parental rights have not 

of this State, any 

been previously terminated, and any 

person having physical custody of the child. 

(b) This Article does not govern the enforceability of a child-custody deter- 

mination made without notice or an opportunity to be heard. 
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(c) The obligation to join a party and the right to intervene as a party in a 
child-custody proceeding under this Article are governed by the law of this 
State as in child-custody proceedings between residents of this State. (1979, c. 
10s 15 1999-20585. 157) 

OFFICIAL COMMENT 

This section generally continues the notice 
provisions of the UCCJA. However, it does not 
attempt to dictate who is entitled to notice. 
Local rules vary with regard to persons entitled 
to seek custody of a child. Therefore, this sec- 
tion simply indicates that persons entitled to 
seek custody should receive notice but leaves 
the rest of the determination to local law. Par- 
ents whose parental rights have not been pre- 
viously terminated and persons having physi- 
cal custody of the child are specifically 
mentioned as persons who must be given no- 
tice. The PKPA, § 1738A(e), requires that they 
be given notice in order for the custody deter- 
mination to be entitled to full faith and credit 
under that Act. 

State laws also vary with regard to whether a 
court has the power to issue an enforceable 
temporary custody order without notice and 
hearing in a case without any interstate ele- 
ment. Such temporary orders may be enforce- 
able, as against due process objections, for a 
short period of time if issued as a protective 
order or a temporary restraining order to pro- 
tect a child from harm. Whether such orders 

are enforceable locally is beyond the scope of 
this Act. Subsection (b) clearly provides that 
the validity of such orders and the enforceabil- 
ity of such orders is governed by the law which 
authorizes them and not by this Act. An order is 
entitled to interstate enforcement and 
nonmodification under this Act only if there has 
been notice and an opportunity to be heard. The 
PKPA, § 1738A(e), also requires that a custody 
determination is entitled to full faith and credit 
only if there has been notice and an opportunity 
to be heard. 

Rules requiring joinder of people with an 
interest in the custody of and visitation with a 
child also vary widely throughout the country. 
The UCCJA has a separate section on joinder of 
parties which has been eliminated. The issue of 
who is entitled to intervene and who must be 
joined in a custody proceeding is to be deter- 
mined by local state law. 
A sentence of the UCCJA § 4 which indicated 

that persons outside the State were to be given 
notice and an opportunity to be heard in accor- 
dance with the provision of that Act has been 
eliminated as redundant. 

CASE NOTES 

Adequacy of Notice. — Trial court’s judg- 
ment to modify a child custody award and 
award sole custody of the minor children to the 
mother was affirmed because the father admit- 
ted that he was on actual notice that a motion 
to modify custody was set to be heard, but was 
continued to some date in the future in order to 
accommodate his need to find new counsel. In 
addition, he had actual notice of the scheduled 
court date for the hearing days prior to leaving 
for a planned vacation, but chose to proceed 
with the trip rather than attend the hearing; 
therefore, he had adequate notice of the hear- 
ing and an opportunity to be heard. Trivette v. 
Trivette, 162 N.C. App. 55, 590 S.E.2d 298, 

2004 N.C. App. LEXIS 40 (2004). 
Jurisdiction. — Because a summons was 

not issued to or served on the father, the trial 

court did not have authority to enter an order 
adjudicating his child to be a dependent juve- 
nile and granting permanent legal and physical 
custody to relatives. In re Poole, 151 N.C. App. 
472, 568 S.E.2d 200, 2002 N.C. App. LEXIS 775 
(2002). 
Notice Held Sufficient. — Mother had re- 

ceived adequate notice that the hearing would 
include changes to the visitation schedule since 
the father had moved the court for an order 
finding and holder the mother in contempt for 
her disobedience and failure to comply with the 
provision of prior orders entered in the case. 
Anderson v. Lackey, 163 N.C. App. 246, 593 
S.E.2d 87, 2004 N.C. App. LEXIS 381 (2004). 

§ 50A-206. Simultaneous proceedings. 

(a) Except as otherwise provided in G.S. 50A-204, a court of this State may 
not exercise its jurisdiction under this Part if, at the time of the commence- 
ment of the proceeding, a proceeding concerning the custody of the child has 
been commenced in a court of another state having jurisdiction substantially in 
conformity with this Article, unless the proceeding has been terminated or is 
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stayed by the court of the other state because a court of this State is a more 

convenient forum under G.S. 50A-207. 
(b) Except as otherwise provided in G.S. 50A-204, a court of this State, 

before hearing a child-custody proceeding, shall examine the court documents 

and other information supplied by the parties pursuant to G.S. 50A-209. If the 

court determines that a child-custody proceeding has been commenced in a 

court in another state having jurisdiction substantially in accordance with this 

Article, the court of this State shall stay its proceeding and communicate with 

the court of the other state. If the court of the state having jurisdiction 

substantially in accordance with this Article does not determine that the court 

of this State is a more appropriate forum, the court of this State shall dismiss 

the proceeding. 
(c) In a proceeding to modify a child-custody determination, a court of this 

State shall determine whether a proceeding to enforce the determination has 

been commenced in another state. If a proceeding to enforce a child-custody 

determination has been commenced in another state, the court may: 

(1) Stay the proceeding for modification pending the entry of an order of 

a court of the other state enforcing, staying, denying, or dismissing 

the proceeding for enforcement, 
(2) Enjoin the parties from continuing with the proceeding for enforce- 

ment; or 
(3) Proceed with the modification under conditions it considers appropri- 

ate. (1979, c. 110, s. 1; 1999-223, s. 3.) 

OFFICIAL COMMENT 

This section represents the remnants of the 

simultaneous proceedings provision of the 
UCCJA § 6 [former G.S. 50A-6.] The problem 

of simultaneous proceedings is no longer a 

significant issue. Most of the problems have 
been resolved by the prioritization of home 
state jurisdiction under Section 201; the exclu- 
sive, continuing jurisdiction provisions of Sec- 

tion 202; and the prohibitions on modification 

of Section 203. If there is a home State, there 

can be no exercise of significant connection 

jurisdiction in an initial child custody determ1- 

nation and, therefore, no simultaneous pro- 

ceedings. If there is a State of exclusive, con- 

tinuing jurisdiction, there cannot be another 

State with concurrent jurisdiction and, there- 

fore, no simultaneous proceedings. Of course, 

the home State, as well as the State with 

exclusive, continuing jurisdiction, could defer 

to another State under Section 207. However, 

that decision is left entirely to the home State 

or the State with exclusive, continuing jurisdic- 

tion. 

Under this Act, the simultaneous proceed- 

ings problem will arise only when there is no 

home State, no State with exclusive, continuing 

jurisdiction and more than one significant con- 

nection State. For those cases, this section 

retains the “first in time” rule of the UCCJA. 

Subsection (b) retains the UCCJA’s policy fa- 

voring judicial communication. Communication 

between courts is required when it is deter- 

mined that a proceeding has been commenced 

in another State. 

Subsection (c) concerns the problem of simul- 

taneous proceedings in the State with modifi- 

cation jurisdiction and enforcement proceed- 

ings under Article 3. This section authorizes 

the court with exclusive, continuing jurisdic- 

tion to stay the modification proceeding pend- 

ing the outcome of the enforcement proceeding, 

to enjoin the parties from continuing with the 

enforcement proceeding, or to continue the 

modification proceeding under such conditions 

as it determines are appropriate. The court 

may wish to communicate with the enforce- 

ment court. However, communication is not 

mandatory. Although the enforcement State 1s 

required by the PKPA to enforce according to its 

terms a custody determination made consis- 

tently with the PKPA, that duty is subject to 

the decree being modified by a State with the 

power to do so under the PKPA. An order to 

enjoin the parties from enforcing the decree is 

the equivalent of a temporary modification bya 

State with the authority to do so. The concom- 

itant provision addressed to the enforcement 

court is Section 306 of this Act. That section 

requires the enforcement court to communicate 

with the modification court in order to deter- 

mine what action the modification court wishes 

the enforcement court to take. 

The term “pending” that was utilized in the 

UCCJA section on simultaneous proceeding 

has been replaced. It has caused considerable 

confusion in the case law. It has been replaced 

with the term “commencement of the proceed- 
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ing” as more accurately reflecting the policy 
behind this section. The latter term is defined 

in Section 102(5). 

Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 

CASE 

Editor’s Note. — The cases cited below were 
decided under former G.S. 50A-6 and 50A-14. 
Duty to Contact State With Original Ju- 

risdiction. — In a proceeding by the Depart- 
ment of Social Services seeking protective cus- 
tody of a child based on evidence of sexual 
abuse by the father, the trial court was required 
to contact the appropriate Florida court to 
determine if that state was willing to assume 
jurisdiction of the case. In re Malone, 129 N.C. 
App. 338, 498 S.E.2d 836 (1998). 
What Law Governs. — The issue of a state 

court’s jurisdiction over child custody matters 
is governed by this Chapter, the former Uni- 
form Child Custody Jurisdiction Act (see now 
Article 2 of this chapter), and the Parental 
Kidnapping Prevention Act, 28 U.S.C. 
§ 1738A. Schrock v. Schrock, 89 N.C. App. 308, 
365 S.E.2d 657 (1988); In re Bean, 132 N.C. 
Appr 363, 5119s: bi2d 6831999): 
When there is an action already pending 

in another state, trial court must answer 

threshold question of whether the other state 
was exercising jurisdiction substantially in con- 
formity with this Chapter. Davis v. Davis, 53 
N.C. App. 531, 281 S.E.2d 411 (1981). 

Full Faith and Credit Properly Refused. 
— Refusal of North Carolina court to give full 
faith and credit to a Michigan custody award 
was not improper, where Michigan’s exercise of 
jurisdiction was not consistent with the Paren- 
tal Kidnapping Prevention Act, 28 U.S.C. 
§ 1738A, and the former Uniform Child Cus- 
tody Jurisdiction Act. Schrock v. Schrock, 89 
N.C. App. 308, 365 S.E.2d 657 (1988). 
Jurisdiction of Foreign Court Not Ob- 

tained in Conformity with Chapter. — Cal- 
ifornia court did not obtain jurisdiction over 
child custody proceeding substantially in con- 
formity with this Chapter where North Caro- 
lina rather than California was the home state 
of the children; there was no evidence that the 
children had a “significant connection” with 
California or that “substantial evidence” was 
available in California concerning the chil- 
dren’s care; and there was significant evidence 
that defendant had on several occasions taken 
the children from North Carolina to California 
without plaintiff's consent. Davis v. Davis, 53 
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NOTES 

N.C, App. 531,281 §$.B.2d 411 (930) 
Refusal to Assert Jurisdiction Held 

Proper. — For case holding trial court properly 
declined to assert jurisdiction based upon con- 
clusion that another state had assumed juris- 
diction as the home state of the children in- 
volved in the custody matter in question, see 
Bhatti v. Bhatti, 98 N.C. App. 493, 391 S.E.2d 
VAVILAGIEIELY)) 
Although the child resided in North Carolina, 

the court properly declined jurisdiction because 
the father continued to reside in the state of the 
court of original jurisdiction; thus, the Florida 
court retained jurisdiction under the Parental 
Kidnapping Prevention Act, 28 U.S.C. 
§ 1738A. In re Bean, 132 N.C. App. 363, 511 
S.E.2d 683 (1999). 

Trial Court Erred in Exercising Juris- 
diction. — The trial court in this State erred in 
exercising its jurisdiction over a custody matter 
where a proceeding was already pending in an 
Indiana court and the child had lived in Indi- 
ana since 1981, a period of six years. Indiana 
was exercising jurisdiction in substantial con- 
formity with the former Uniform Child Custody 
Jurisdiction Act. (U.C.C.J.A.), and North Caro- 

lina was required to decline jurisdiction over 
the custody issue. Lynch v. Lynch, 96 N.C. App. 
601, 386 S.E.2d 607 (1989). 
Exercise of Jurisdiction Upheld. — Trial 

court did not err in exercising jurisdiction in a 
child custody proceeding on the ground that an 
identical action was pending in Virginia where 
judgment was entered by the Virginia court 
three weeks before the mother commenced an 
action in this State, and the mother, who was 

the losing party in the Virginia proceeding, 
showed that she had no interest in appealing 
the Virginia judgment when she filed her action 
in this State. Williams v. Richardson, 53 N.C. 
App. 668, 281 S.E.2d 777 (1981), cert. denied, 
304 N.C. 733, 288 S.H.2d 382 (1982): 

District court was not precluded from exer- 
cising subject matter jurisdiction over custody 
and support action by former 50A-14(a) of this 
section, where there was no proceeding con- 
cerning the custody of the minor children pend- 
ing in a court of another state when plaintiff 
filed her complaint. Brookshire v. Brookshire, 
89 N.C. App. 48, 365 S.E.2d 307 (1988). 
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§ 50A-207. Inconvenient forum. 

(a) A court of this State which has jurisdiction under this Article to make a 

child-custody determination may decline to exercise its jurisdiction at any time 

if it determines that it is an inconvenient forum under the circumstances, and 

that a court of another state is a more appropriate forum. The issue of 

inconvenient forum may be raised upon motion of a party, the court’s own 

motion, or request of another court. 
(b) Before determining whether it is an inconvenient forum, a court of this 

State shall consider whether it is appropriate for a court of another state to 

exercise jurisdiction. For this purpose, the court shall allow the parties to 

submit information and shall consider all relevant factors, including: 

(1) Whether domestic violence has occurred and is likely to continue in 

the future and which state could best protect the parties and the child; 

e The length of time the child has resided outside this State; 

3 
that would assume jurisdiction; 
The distance between the court in this State and the court in the state 

(4) 
(5) 

(6) 
jurisdiction; 

The relative financial circumstances of the parties; 

Any agreement of the parties as to which state should assume 

The nature and location of the evidence required to resolve the 

pending litigation, including testimony of the child; 

(7) The ability of the court of each state to decide the issue expeditiously 

and the procedures necessary to present the evidence; and 

(8) 
the pending litigation. 
The familiarity of the court of each state with the facts and issues in 

(c) If a court of this State determines that it is an inconvenient forum and 

that a court of another state is a more appropriate forum, it shall stay the 

proceedings upon condition that a child-custody proceeding be promptly 

commenced in another designated state and may impose any other condition 

the court considers just and proper. 

(d) A court of this State may decline to exercise its jurisdiction under this 

Article if a child-custody determination is incidental to an action for divorce or 

another proceeding while still retaining jurisdiction over the divorce or other 

proceeding. (1979, c. 110, s. 1; 1999-223, s. an) 

OFFICIAL COMMENT 

This section retains the focus of Section 7 of 

the UCCJA [former G.S. 50A-7.] It authorizes 

courts to decide that another State is in a better 

position to make the custody determination, 

taking into consideration the relative circum- 

stances of the parties. If so, the court may defer 

to the other State. 
The list of factors that the court may consider 

has been updated from the UCCJA. The list is 

not meant to be exclusive. Several provisions 

require comment. Subparagraph (1) is con- 

cerned specifically with domestic violence and 

other matters affecting the health and safety of 

the parties. For this purpose, the court should 

determine whether the parties are located in 

different States because one party is a victim of 

domestic violence or child abuse. If domestic 

violence or child abuse has occurred, this factor 

authorizes the court to consider which State 

can best protect the victim from further vio- 

lence or abuse. 

In applying subparagraph (3), courts should 

realize that distance concerns can be alleviated 

by applying the communication and coopera- 

tion provisions of Sections 111 and 112. 

In applying subsection (7) on expeditious 

resolution of the controversy, the court could 

consider the different procedural and eviden- 

tiary laws of the two States, as well as the 

flexibility of the court dockets. It also should 

consider the ability of a court to arrive at a 

solution to all the legal issues surrounding the 

family. If one State has jurisdiction to decide 

both the custody and support issues, it would 

be desirable to determine that State to be the 

most convenient forum. The same is true when 

children of the same family live in different 

States. It would be inappropriate to require 

parents to have custody proceedings in several 

States when one State could resolve the cus- 

tody of all the children. 

Before determining whether to decline or 
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retain jurisdiction, the court of this State may 
communicate, in accordance with Section 110, 

with a court of another State and exchange 
information pertinent to the assumption of ju- 
risdiction by either court. 

There are two departures from Section 7 of 
the UCCJA [former G.S. 50A-7.] First, the court 
may not simply dismiss the action. To do so 
would leave the case in limbo. Rather the court 
shall stay the case and direct the parties to file 
in the State that has been found to be the more 
convenient forum. The court is also authorized 
to impose any other conditions it considers 

Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 

CASE 

Editor’s Note. — Many of the cases cited 
below were decided under former G.S. 50A-7. 
Without a showing that the best inter- 

ests of the child would be served if another 
state assumed jurisdiction, North Carolina 
courts should not defer jurisdiction pursuant to 
this section. Kelly v. Kelly, 77 N.C. App. 632, 
335 §8.E.2d 780 (1985). 
Discretion of Trial Court. — Deferring 

jurisdiction on inconvenient forum grounds 
rests in the sound discretion of the trial court. 
Kelly v. Kelly, 77 N.C. App. 632, 335 S.E.2d 780 
(1985). 
No Order Stating North Carolina Would 

Be A More Convenient Forum. — North 
Carolina court did not have subject matter 
jurisdiction over the proceedings to terminate a 
mother’s parental rights under G.S. 50A-203, 
although North Carolina was the home state of 
the children, because there was nothing in the 
record showing that the Arkansas court, which 
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appropriate. This might include the issuance of 
temporary custody orders during the time nec- 
essary to commence a proceeding in the desig- 
nated State, dismissing the case if the custody 
proceeding is not commenced in the other State 
or resuming jurisdiction if a court of the other 
State refuses to take the case. 

Second, UCCJA, § 7(g) [former G.S. 50A- 
7(g)] which allowed the court to assess fees and 
costs if it was a clearly inappropriate court, has 
been eliminated. If a court has jurisdiction 
under this Act, it could not be a clearly inap- 
propriate court. 

NOTES 

had awarded custody to the father, had deter- 
mined that a North Carolina court would be a 
more convenient forum. In re N.R.M., 165 N.C. 
App. 294, 998 S.H.2d%147, 20047 N:GaAppr 
LEXIS 11638 (2004). 
Forum Appropriate. — Where the trial 

court made 15 detailed findings of fact includ- 
ing findings that support was paid by the de- 
fendant in North Carolina, three of the four 
parties live in Wilmington, North Carolina, and 

the plaintiff was moving to Virginia allegedly to 
go to school, these findings were sufficient to 
show that North Carolina was a convenient 
forum for the continued exercise of jurisdiction. 
Wilson v. Wilson, 121 N.C. App. 292, 465 S.E.2d 
44 (1996). 

Cited in David v. Ferguson, 153 N.C. App. 
482, 571 $.H.2d 230, 2002 N.C. App. LEXIS 
1176 (2002); Foley v. Foley, 156 N.C. App. 409, 
576 8.E.2d 383, 2003 N.C. App. LEXIS 7110 
(2003). 

§ 50A-208. Jurisdiction declined by reason of conduct. 

(a) Except as otherwise provided in G.S. 50A-204 or by other law of this 
State, if a court of this State has jurisdiction under this Article because a 
person seeking to invoke its jurisdiction has engaged in unjustifiable conduct, 
the court shall decline to exercise its jurisdiction unless: 

(1) The parents and all persons acting as parents have acquiesced in the 
exercise of jurisdiction; 

(2) Acourt of the state otherwise having jurisdiction under G.S. 50A-201 
through G.S. 50A-203 determines that this State is a more appropri- 
ate forum under G.S. 50A-207; or 

(3) No court of any other state would have jurisdiction under the criteria 
specified in G.S. 50A-201 through G.S. 50A-203. 

(b) If a court of this State declines to exercise its jurisdiction pursuant to 
subsection (a), it may fashion an appropriate remedy to ensure the safety of the 
child and prevent a repetition of the unjustifiable conduct, including staying 
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the proceeding until a child-custody proceeding is commenced in a court having 

jurisdiction under G.S. 50A-201 through G.S. 50A-203. 

(c) Ifa court dismisses a petition or stays a proceeding because it declines to 

exercise its jurisdiction pursuant to subsection (a), it shall assess against the 

party seeking to invoke its jurisdiction necessary and reasonable expenses 

including costs, communication expenses, attorneys’ fees, investigative fees, 

expenses for witnesses, travel expenses, and child care during the course of the 

proceedings, unless the party from whom fees are sought establishes that the 

assessment would be clearly inappropriate. The court may not assess fees, 

costs, or expenses against this State unless authorized by law other than this 

Article. (1979, c. 110, s. 1; 1999-223, s. 3.) 

OFFICIAL COMMENT 

The “Clean Hands” section of the UCCJA has 

been truncated in this Act. Since there is no 

longer a multiplicity of jurisdictions which 

could take cognizance of a child-custody pro- 

ceeding, there is less of a concern that one 

parent will take the child to another jurisdic- 

tion in an attempt to find a more favorable 

forum. Most of the jurisdictional problems gen- 

erated by abducting parents should be solved 

by the prioritization of home State in Section 

901; the exclusive, continuing jurisdiction pro- 

visions of Section 202; and the ban on modifi- 

cation in Section 203. For example, if a parent 

takes the child from the home State and seeks 

an original custody determination elsewhere, 

the stay-at-home parent has six months to file a 

custody petition under the extended home state 

jurisdictional provision of Section 201, which 

will ensure that the case is retained in the 

home State. If a petitioner for a modification 

determination takes the child from the State 

that issued the original custody determination, 

another State cannot assume jurisdiction as 

long at the first State exercises exclusive, con- 

tinuing jurisdiction. 

Nonetheless, there are still a number of cases 

where parents, or their surrogates, act in a 

reprehensible manner, such as removing, se- 

creting, retaining, or restraining the child. This 

section ensures that abducting parents will not 

receive an advantage for their unjustifiable 

conduct. If the conduct that creates the juris- 

diction is unjustified, courts must decline to 

exercise jurisdiction that is inappropriately in- 

voked by one of the parties. For example, if one 

parent abducts the child pre-decree and estab- 

lishes a new home State, that jurisdiction will 

decline to hear the case. There are exceptions. 

If the other party has acquiesced in the court’s 

jurisdiction, the court may hear the case. Such 

acquiescence may occur by filing a pleading 

submitting to the jurisdiction, or by not filing in 

the court that would otherwise have jurisdic- 

tion under this Act. Similarly, if the court that 

would have jurisdiction finds that the court of 

this State is a more appropriate forum, the 

court may hear the case. 

This section applies to those situations where 

jurisdiction exists because of the unjustified 

conduct of the person seeking to invoke it. If, for 

example, a parent in the State with exclusive, 

continuing jurisdiction under Section 202 has 

either restrained the child from visiting with 

the other parent, or has retained the child after 

visitation, and seeks to modify the decree, this 

section in inapplicable. The conduct of restrain- 

ing or retaining the child did not create juris- 

diction. Jurisdiction existed under this Act 

without regard to the parent’s conduct. 

Whether a court should decline to hear the 

parent’s request to modify is a matter of local 

law. 
The focus in this section is on the unjustified 

conduct of the person who invokes the jurisdic- 

tion of the court. A technical illegality or wrong 

is insufficient to trigger the applicability of this 

section. This is particularly important in cases 

involving domestic violence and child abuse. 

Domestic violence victims should not be 

charged with unjustifiable conduct for conduct 

that occurred in the process of fleeing domestic 

violence, even if their conduct is technically 

illegal. Thus, if a parent flees with a child to 

escape domestic violence and in the process 

violates a joint custody decree, the case should 

not be automatically dismissed under this sec- 

tion. An inquiry must be made into whether the 

flight was justified under the circumstances of 

the case. However, an abusive parent who 

seizes the child and flees to another State to 

establish jurisdiction has engaged in unjustifi- 

able conduct and the new State must decline to 

exercise jurisdiction under this section. 

Subsection (b) authorizes the court to fashion 

an appropriate remedy for the safety of the 

child and to prevent a repetition of the unjus- 

tified conduct. Thus, it would be appropriate for 

the court to notify the other parent and to 

provide for foster care for the child until the 

child is returned to the other parent. The court 

could also stay the proceeding and require that 

a custody proceeding be instituted in another 

State that would have jurisdiction under this 

Act. It should be noted that the court is not 
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making a forum non conveniens analysis in this 
section. If the conduct is unjustifiable, it must 
decline jurisdiction. It may, however, retain 
jurisdiction until a custody proceeding is com- 
menced in the appropriate tribunal if such 
retention is necessary to prevent a repetition of 
the wrongful conduct or to ensure the safety of 
the child. 

Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 
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The attorney’s fee standard for this section is 
patterned after the International Child Abduc- 
tion Remedies Act, 42 U.S.C. § 11607(b)(3). 

The assessed costs and fees are to be paid to the 
respondent who established that jurisdiction 
was based on unjustifiable conduct. 

CASE NOTES 

Editor’s Note. — Many of the cases cited 
below were decided under former G.S. 50A-8. 
Findings of Court Where Child Is Im- 

properly Retained in This State. — Even 
when the district court has jurisdiction over the 
person of the out-of-state parent in an action to 
modify a foreign custody decree, it has no 
authority to exercise its jurisdiction without 
making findings of fact which support the con- 
clusion that such exercise is required in the 
interest of the child, if the record shows that 

the parent seeking the modification has im- 
properly retained the child. Jerson v. Jerson, 68 
IN. CeAPO (58,515 5-H2de52211984), 
A recitation in the trial court’s order that it 

was in the best interest of child who was 
improperly retained by mother in this state 
that it assume jurisdiction did not comply with 
the stated policy of the former UCCJA or with 
the case law, as it did not contain specific facts. 
Jerson v. Jerson, 68 N.C. App. 738, 315 S.E.2d 
522 (1984). 
Findings Where Child Is Abducted. — 

The trial court was not required by former G.S. 
50A-8 to decline jurisdiction of a proceeding to 
modify a Virginia child custody decree merely 
because the mother had abducted one of the 
children and had taken her to this State if the 

§ 50A-209. Information to be 

court properly determined that it was in the 
best interest of the children that the court 
exercise jurisdiction despite the abduction; 
however, as the trial court’s conclusion that it 

should exercise jurisdiction was unsupported 
by findings of fact, the case would be remanded 
for such findings. Williams v. Richardson, 53 
N.C. App. 663, 281 S.E.2d 777 (1981),. cert. 
denied, 304 N.C. 733, 288 S.E.2d 382 (1982). 

California court did not obtain jurisdic- 
tion over child custody proceedings sub- 
stantially in conformity with this Chapter 
where North Carolina rather than California 
was the home state of the children; there was 
no evidence that the children had a “significant 
connection” with California or that “substantial 
evidence” was available in California concern- 
ing the children’s care; and there was signifi- 
cant evidence that defendant had on several 
occasions taken the children from North Caro- 
lina to California without plaintiff’s consent. 
Davis v. Davis, 53 N.C. App. 531, 281 S.E.2d 
411 (1981). 

Cited in David v. Ferguson, 153 N.C. App. 
482, 571 S.E.2d 230, 2002 N.C. App. LEXIS 
1176 (2002); Foley v. Foley, 156 N.C. App. 409, 
576 5$.H.2d 383, 2003 N.C. App. LEXIS 110 
(2003). 

submitted to court. 

(a) In a child-custody proceeding, each party, in its first pleading or in an 
attached affidavit, shall give information, if reasonably ascertainable, under 
oath as to the child’s present address or whereabouts, the places where the 
child has lived during the last five years, and the names and present addresses 
of the persons with whom the child has lived during that period. The pleading 
or affidavit must state whether the party: 

(1) Has participated, as a party or witness or in any other capacity, in any 
other proceeding concerning the custody of or visitation with the child 
and, if so, the pleading or affidavit shall identify the court, the case 
number, and the date of the child-custody determination, if any; 

(2) Knows of any proceeding that could affect the current proceeding, 
including proceedings for enforcement and proceedings relating to 
domestic violence, protective orders, termination of parental rights, 
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and adoptions and, if so, the pleading or affidavit shall identify the 

court, the case number, and the nature of the proceeding; and 

(3) Knows the names and addresses of any person not a party to the 

proceeding who has physical custody of the child or claims rights of 

legal custody or physical custody of, or visitation with, the child and, 

if so, the names and addresses of those persons. 

(b) If the information required by subdivisions (a) is not furnished, the 

court, upon motion of a party or its own motion, may stay the proceeding until 

the information is furnished. 

(c) If the declaration as to any of th e items described in subdivisions (a)(1) 

through (3) is in the affirmative, the declarant shall give additional informa- 

tion under oath as required by the court. The court may examine the parties 

under oath as to details of the information furnished and other matters 

pertinent to the court’s jurisdiction and the disposition of the case. 

(d) Each party has a continuing duty to inform the court of any proceeding 

in this or any other state that could affect the current proceeding. 

(e) Ifa party alleges in an affidavit or a pleading under oath that the health, 

safety, or liberty of a party or child would be jeopardized by disclosure of 

identifying information, the information must be sealed and may not be 

disclosed to the other party or the public unless the court orders the disclosure 

to be made after a hearing in which the court takes into consideration the 

health, safety, or liberty of the party or child and determines that the 

disclosure is in the interest of justice. (1979, c. 110, s. 1; 1999-223, s. 3.) 

OFFICIAL COMMENT 

The pleading requirements from Section 9 of 

the UCCJA [former G.S. 50A-9] are generally 

carried over into this Act. However, the infor- 

mation is made subject to local law on the 

protection of names and other identifying infor- 

mation in certain cases. A number of States 

have enacted laws relating to the protection of 

victims in domestic violence and child abuse 

cases which provide for the confidentiality of 

victims names, addresses, and other informa- 

tion. These procedures must be followed if the 

child-custody proceeding of the State requires 

their applicability. See, e.g., California Family 

Law Code § 3409(a). If a State does not have 

local law that provides for protecting names 

and addresses, then subsection (e) or a similar 

provision should be adopted. Subsection (e) is 

based on the National Council of Juvenile and 

Family Court Judge’s, Model Code on Domestic 

and Family Violence § 304(c). There are other 

models to choose from, in particular UIFSA 

bz: 

Legal Periodicals. — For survey of 1972 

family law, see 58 N.C.L. Rev. 1471 (1980). 

In subsection (a)(2), the term “proceedings” 

should be read broadly to include more than 

custody proceedings. Thus, if one parent was 

being criminally prosecuted for child abuse or 

custodial interference, those proceedings 

should be disclosed. If the child is subject to the 

Interstate Compact on the Placement of Chil- 

dren, facts relating to compliance with the 

Compact should be disclosed in the pleading or 

affidavit. 

Subsection (b) has been added. It authorizes 

the court to stay the proceeding until the infor- 

mation required in subsection (a) has been 

disclosed, although failure to provide the infor- 

mation does not deprive the court of jurisdic- 

tion to hear the case. This follows the majority 

of jurisdictions which held that failure to com- 

ply with the pleading requirements of the 

UCCJA did not deprive the court of jurisdiction 

to make a custody determination. 

CASE NOTES 

Editor’s Note. — The cases cited below were 

decided under former G.S. 50A-9. 

Former § 50A-9 required that every party 

in a custody pleading give information under 

oath regarding the children’s present address, 

the places where they lived within the last five 
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years, and the names and present addresses of 

the persons with whom the children lived dur- 
ing that period. Bhatti v. Bhatti, 98 N.C. App. 
493, 391 S.E.2d 201 (1990). 
Proper Exercise of Jurisdiction Despite 

Noncompliance with Oath Requirements. 
— Court of appeals declined to accept plaintiff’s 
argument that failure to comply fully with 
former 50A-9’s oath requirements defeated the 
court’s subject matter jurisdiction. Pheasant v. 
McKibben, 100 N.C. App. 379, 396 S.E.2d 333 

(1990) 
Failure of a county department of social ser- 

vices to comply with G.S. 50A-209 by failing to 
file an affidavit with the petition to terminate 
parental rights did not divest the trial court of 
jurisdiction in the termination proceeding; fur- 

thermore, the trial court was not required to 

stay the proceedings because the trial court’s 
allowing the county department five days to file 
the affidavit was not prejudicial to the mother, 
as the trial court was able to determine 
whether jurisdiction existed prior to rendering 
its decision. In re Clark, 159 N.C. App. 75, 582 

S.E.2d 657, 2003 N.C. App. LEXIS 1444 (2003). 
Purpose of Oath Requirement. — An ob- 

vious purpose of the requirement of former 

CH. 50A. CHILD-CUSTODY JURISDICTION §50A-210 

50A-9 that certain information be presented 
under oath was to enable the court to deter- 
mine whether it should properly exercise juris- 
diction, under the former UCCJA, of a child 
custody dispute. Brewington v. Serrato, 77 N.C. 
App. 726, 336 S.E.2d 444 (1985). 

Affidavit Not Prerequisite to Jurisdic- 
tion Obtained under former § 7A-523. — 
Where the court obtained jurisdiction over a 
juvenile matter pursuant to former G.S. 7A- 
523, and not the former UCCJA, the affidavit 
referred to in this section was not a prerequi- 
site to its jurisdiction. In re Botsford, 75 N.C. 
App. 72, 330 S.E.2d 23 (19885). 
Where Texas decree made no findings of 

fact to support its exercise of jurisdiction in 
determining custody of child, the North Caro- 
lina trial court correctly found and concluded 
that the Texas court had not assumed jurisdic- 
tion over the custody determination in substan- 
tial conformity with the former UCCJA or upon 
a finding of factual circumstances meeting the 
jurisdictional requirements of the former 
UCCJA. Brewington v. Serrato, 77 N.C. App. 
726, 336 S.E.2d 444 (1985). 

Cited in Chick v. Chick, 164 N.C. App. 444, 
596 S.E.2d 303, 2004 N.C. App. LEXIS 1036 
(2004). 

§ 50A-210. Appearance of parties and child. 

(a) In a child-custody proceeding in this State, the court may order a party 
to the proceeding who is in this State to appear before the court in person with 
or without the child. The court may order any person who is in this State and 
who has physical custody or control of the child to appear in person with the 
child. 

(b) Ifa party to a child-custody proceeding whose presence is desired by the 
court is outside this State, the court may order that a notice given pursuant to 
G.S. 50A-108 include a statement directing the party to appear in person with 
or without the child and informing the party that failure to appear may result 
in a decision adverse to the party. 

(c) The court may enter any orders necessary to ensure the safety of the 
child and of any person ordered to appear under this section. 

(d) If a party to a child-custody proceeding who is outside this State is 
directed to appear under subsection (b) or desires to appear personally before 
the court with or without the child, the court may require another party to pay 
reasonable and necessary travel and other expenses of the party so appearing 
and of the child. (1979, c. 110, s. 1; 1999-223, s. 3.) 

OFFICIAL COMMENT 

No major changes have been made to this safety is a major concern, the court, as an 
section which was Section 11 of the UCCJA alternative to ordering a party to appear with 
[former G.S. 50A-11.] Language was added to 
subsection (a) to authorize the court to require 
a non-party who has physical custody of the 
child to produce the child. 

Subsection (c) authorizes the court to enter 
orders providing for the safety of the child and 
the person ordered to appear with the child. If 

the child, could order and arrange for the 
party’s testimony to be taken in another State 
under Section 111. This alternative might be 
important when there are safety concerns re- 
garding requiring victims of domestic violence 
or child abuse to travel to the jurisdiction 
where the abuser resides. 
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Part 3. Enforcement. 

§ 50A-301. Definitions. 

Pogtiicenale. 
(1) “Petitioner” means a person who seeks enforcement of an order for 

return of a child under the Hague Convention on the Civil Aspects of 

International Child Abduction or enforcement of a child-custody 

determination. 

(2) “Respondent” means a person against whom a proceeding has been 

commenced for enforcement of an order for return of a child under the 

Hague Convention on the Civil Aspects of International Child Abduc- 

tion or enforcement of a child-custody determination. (1999-223, 

an ea 

OFFICIAL COMMENT 

For purposes of this article, “petitioner” and 

“respondent” are defined. The definitions clarify 

Editor’s Note. — Session Laws 1999-223, s. 

15, made this Part effective October 1, 1999, 

certain aspects of the notice and hearing sec- 

tions. 

and applicable to causes of action arising on or 

after that date. 

§ 50A-302. Enforcement under Hague Convention. 

Under this Part, a court of this State may enforce an order for the return of 

the child made under the Hague Convention on the Civil Aspects of Interna- 

tional Child Abduction as if it were a child-custody determination. (1999-223, 

SG.) 

OFFICIAL COMMENT 

This section applies the enforcement reme- 

dies provided by this article to orders requiring 

the return of a child issued under the authority 

of the International Child Abduction Remedies 

Act (ICARA), 42 U.S.C. § 11601 et seq., imple- 

menting the Hague Convention on the Civil 

§ 50A-303. Duty to enforce. 

Aspects of International Child Abduction. Spe- 

cific mention of ICARA proceedings is neces- 

sary because they often occur prior to any 

formal custody determination. However, the 

need for a speedy enforcement remedy for an 

order to return the child is just as necessary. 

(a) A court of this State shall recognize and enforce a child-custody deter- 

mination of a court of another state if the latter court exercised jurisdiction in 

substantial conformity with this Article or the determination was made under 

factual circumstances meeting the jurisdictional standards of this Article, and 

the determination has not been modified in accordance with this Article. 

(b) Acourt of this State may utilize any remedy available under other law of 

this State to enforce a child-custody determination made by a court of another 

state. The remedies provided in this Part are cumulative and do not affect the 

availability of other remedies to enforce a child-custody determination. (1979, 

c. 110, s. 1; 1999-223, s. 3.) 

393 



$50A-304 CH. 50A. CHILD-CUSTODY JURISDICTION §50A-304 

OFFICIAL COMMENT 

This section is based on Section 13 of the 
UCCJA [former G.S. 50A-13] which contained 
the basic duty to enforce. The language of the 
original section has been retained and the duty 
to enforce is generally the same. 
Enforcement of custody determinations of 

issuing States is also required by federal law in 
the PKPA, 28 U.S.C. § 1738A(a). The changes 
made in Article 2 of this Act now make a State’s 
duty to enforce and not modify a child custody 
determination of another State consistent with 
the enforcement and nonmodification provi- 
sions of the PKPA. Therefore custody determi- 
nations made by a State pursuant to the 
UCCJA that would be enforceable under the 
PKPA will generally be enforced under this Act. 
However, if a State custody determination 
made pursuant to the UCCJA would not be 
enforceable under the PKPA, it will also not be 
enforceable under this Act. Thus a custody 
determination made by a “significant connec- 
tion” jurisdiction when there is a home State is 
not enforceable under the PKPA regardless of 
whether a proceeding was ever commenced in 
the home State. Even though such a determi- 
nation would be enforceable under the UCCJA 
with its four concurrent bases of jurisdiction, it 
would not be enforceable under this Act. This 
carries out the policy of the PKPA of strongly 
discouraging a State from exercising its concur- 

rent “significant connection” jurisdiction under 
the UCCJA when another State could exercise 
“home state” jurisdiction. 

This section also incorporates the concept of 
Section 15 of the UCCJA [former G.S. 50A-15] 
to the effect that a custody determination of 
another State will be enforced in the same 
manner as a custody determination made by a 
court of this State. Whatever remedies are 
available to enforce a local determination can 
be utilized to enforce a custody determination 
of another State. However, it remains a custody 
determination of the State that issued it. A 
child-custody determination of another State is 
not subject to modification unless the State 
would have jurisdiction to modify the determi- 
nation under Article 2. 

The remedies provided by this article for the 
enforcement of a custody determination will 
normally be used. This article does not detract 
from other remedies available under other local 
law. There is often a need for a number of 
remedies to ensure that a child-custody deter- 
mination is obeyed. If other remedies would 
easily facilitate enforcement, they are still 
available. The petitioner, for example, can still 
cite the respondent for contempt of court or file 
a tort claim for intentional interference with 
custodial relations if those remedies are avail- 
able under local law. 

§ 50A-304. Temporary visitation. 

(a) A court of this State which does not have jurisdiction to modify a 
child-custody determination may issue a temporary order enforcing: 

(1) A visitation schedule made by a court of another state; or 
(2) The visitation provisions of a child-custody determination of another 

state that does not provide for a specific visitation schedule. 
(b) Ifa court of this State makes an order under subdivisions (a)(2) of this 

section, it shall specify in the order a period that it considers adequate to allow 
the petitioner to obtain an order from a court having jurisdiction under the 
criteria specified in Part 2. The order remains in effect until an order is 
obtained from the other court or the period expires. (1999-223, s. 3.) 

OFFICIAL COMMENT 

This section authorizes a court to issue a 
temporary order if it is necessary to enforce 
visitation rights without violating the rules on 
nonmodification contained in Section 303. 
Therefore, if there is a visitation schedule pro- 
vided in the custody determination that was 
made in accordance with Article 2, a court can 

issue an order under this section implementing 
the schedule. An implementing order may in- 
clude make-up or substitute visitation. 
A court may also issue a temporary order 

providing for visitation if visitation was autho- 

rized in the custody determination, but no 
specific schedule was included in the custody 
determination. Such an order could include a 
substitution of a specific visitation schedule for 
“reasonable and seasonable.” 

However, a court may not, under subsection 

(a)(2) provide for a permanent change in visi- 
tation. Therefore, requests for a permanent 
change in the visitation schedule must be ad- 
dressed to the court with exclusive, continuing 
jurisdiction under Section 202 or modification 
jurisdiction under Section 203. As under Sec- 
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tion 204, subsection (b) of this section requires obtained the order to obtain a permanent mod- 

that the temporary visitation order stay in ification in the State with appropriate jurisdic- 

effect only long enough to allow the person who _ tion under Article 2. 

§ 50A-305. Registration of child-custody determination. 

(a) Achild-custody determination issued by a court of another state may be 

registered in this State, with or without a simultaneous request for enforce- 

ment, by sending to the appropriate court in this State: 

(1) A letter or other document requesting registration; 

(2) Two copies, including one certified copy, of the determination sought to 

be registered, and a statement under penalty of perjury that to the 

best of the knowledge and belief of the person seeking registration the 

order has not been modified; and 

(3) Except as otherwise provided in G.S. 50A-209, the name and address 

of the person seeking registration and any parent or person acting as 

a parent who has been awarded custody or visitation in the child- 

custody determination sought to be registered. 

(b) On receipt of the documents required by subsection (a), the registering 

court shall: 
(1) Cause the determination to be filed as a foreign judgment, together 

with one copy of any accompanying documents and information, 

regardless of their form; and 

(2) Direct the petitioner to serve notice upon the persons named pursuant 

to subdivison (a)(3), including notice of their opportunity to contest 

the registration in accordance with this section. 

(c) The notice required by subdivision (b)(2) must state that: 

(1) A registered determination is enforceable as of the date of the 

registration in the same manner as a determination issued by a court 

of this State; 
(2) Ahearing to contest the validity of the registered determination must 

be requested within 20 days after service of notice; and 

(3) Failure to contest the registration will result in confirmation of the 

child-custody determination and preclude further contest of that 

determination with respect to any matter that could have been 

asserted. 
(d) A person seeking to contest the validity of a registered order must 

request a hearing within 20 days after service of the notice. At that hearing, 

the court shall confirm the registered order unless the person contesting 

registration establishes that: 
(1) The issuing court did not have jurisdiction under Part 2; 

(2) The child-custody determination sought to be registered has been 

vacated, stayed, or modified by a court having jurisdiction to do so 

under Part 2; or 
(3) The person contesting registration was entitled to notice, but notice 

was not given in accordance with the standards of G.S. 50A-108 in the 

proceedings before the court that issued the order for which registra- 

tion is sought. 
(e) Ifa timely request for a hearing to contest the validity of the registration 

is not made, the registration is confirmed as a matter of law, and the person 

requesting registration and all persons served must be notified of the confir- 

mation. 
(f) Confirmation of a registered order, whether by operation of law or after 

notice and hearing, precludes further contest of the order with respect to any 

matter that could have been asserted at the time of registration. (1979, c. 110, 

= 1. 1997-81, s. 1; 1999-223, s. 3.) 
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OFFICIAL COMMENT 

This remainder of this article provides en- 
forcement mechanisms for interstate child cus- 
tody determinations. 

This section authorizes a simple registration 
procedure that can be used to predetermine the 
enforceability of a custody determination. It 
parallels the process in UIFSA for the registra- 
tion of child support orders. It should be as 
much of an aid to pro se litigants as the 
registration procedure of UIFSA. 
A custody determination can be registered 

without any accompanying request for enforce- 
ment. This may be of significant assistance in 

Legal Periodicals. — For note, “A Public 
Goods Approach to Calculating Reasonable 
Fees Under Attorney Fee Shifting Statutes,” 

international cases. For example, the custodial 
parent under a foreign custody order can re- 
ceive an advance determination of whether 
that order would be recognized and enforced 
before sending the child to the United States for 
visitation. Article 26 of the 1996 Hague Con- 
vention on Jurisdiction, Applicable Law, Recog- 
nition and Cooperation in Respect of Parental 
Responsibility and Measures for the Protection 
of Children, 35 I.L.M. 1391 (1996), requires 
those States which accede to the Convention to 
provide such a procedure. 

see 1989 Duke L.J. 438. 
For survey of 1979 family law, see 58 N.C.L. 

Rev. 1471 (1980). 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under former G.S. 50A-15. 

Failure to Award Fees and Expenses Up- 
held. — Where the court determined that 
plaintiff had not violated Texas custody decree 
and that defendant was not entitled to its 
enforcement in North Carolina, there was no 
abuse of discretion in the court’s failure to 
award attorneys’ fees and travel expenses to 
plaintiff. Brewington v. Serrato, 77 N.C. App. 
726, 336 S.E.2d 444 (1985). 
Interpretation of 20-day window. — 

Nothing in G.S. 50A-305 requires that a party 
seeking registration of a child-custody determi- 
nation issued by a court of another state must 
wait 20 days before registration is effective. 
Rather, the 20-day period provides the time 
frame during which a party may oppose regis- 
tration on the grounds provided for in the 
statute or be limited to the sole ground pro- 
vided in G.S, 50A-308(d)(2). Chick v. Chick, 164 
N.C. App. 444, 596 S.E.2d 303, 2004 N.C. App. 
LEXIS 1036 (2004). 

§ 50A-306. Enforcement of registered determination. 

(a) A court of this State may grant any relief normally available under the 
law of this State to enforce a registered child-custody determination made by 
a court of another state. 

(b) A court of this State shall recognize and enforce, but may not modify, 
except in accordance with Part 2, a registered child-custody determination of 
a court of another state. (1999-223, s. 3.) 

OFFICIAL COMMENT 

A registered child-custody determination can 
be enforced as if it was a child-custody deter- 
mination of this State. However, it remains a 

custody determination of the State that issued 

it. A registered custody order is not subject to 
modification unless the State would have juris- 
diction to modify the order under Article 2. 

CASE NOTES 

Applied in Chick v. Chick, 164 N.C. App. 
4445 590 8.E:2d 303; 2004-N-C., App,, LEXIS 
10386 (2004). 
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§ 50A-307. Simultaneous proceedings. 

If a proceeding for enforcement under this Part is commenced in a court of 

this State and the court determines that a proceeding to modify the determi- 

nation is pending in a court of another state having jurisdiction to modify the 

determination under Part 2, the enforcing court shall immediately communi- 

cate with the modifying court. The proceeding for enforcement continues 

unless the enforcing court, after consultation with the modifying court, stays or 

dismisses the proceeding. (1999-223, s. 3.) 

OFFICIAL COMMENT 

The pleading rules of Section 308, require the 
parties to disclose any pending proceedings. 
Normally, an enforcement proceeding will take 
precedence over a modification action since the 
PKPA requires enforcement of child custody 
determinations made in accordance with its 
terms. However, the enforcement court must 
communicate with the modification court in 
order to avoid duplicative litigation. The courts 
might decide that the court with jurisdiction 
under Article 2 shall continue with the modifi- 
cation action and stay the enforcement proceed- 
ing. Or they might decide that the enforcement 
proceeding shall go forward. The ultimate deci- 
sion rests with the court having exclusive, 

continuing jurisdiction under Section 202, or if 
there is no State with exclusive, continuing 
jurisdiction, then the decision rests with the 
State that would have jurisdiction to modify 
under Section 203. Therefore, if that court 

determines that the enforcement proceeding 
should be stayed or dismissed, the enforcement 
court should stay or dismiss the proceeding. If 
the enforcement court does not do so, the court 

with exclusive, continuing jurisdiction under 
Section 202, or with modification jurisdiction 
under Section 203, could enjoin the parties 
from continuing with the enforcement proceed- 

ing. 

§ 50A-308. Expedited enforcement of child-custody deter- 

mination. 

(a) A petition under this Part must be verified. Certified copies of all orders 

sought to be enforced and of any order confirming registration must be 

attached to the petition. A copy of a certified copy of an order may be attached 

instead of the original. 
(b) A petition for enforcement of a child-custody determination must state: 

(1) Whether the court that issued the determination identified the juris- 

dictional basis it relied upon in exercising jurisdiction and, if so, what 

the basis was; 
(2) Whether the determination for which enforcement is sought has been 

vacated, stayed, or modified by a court whose decision must be 

enforced under this Article and, if so, identify the court, the case 

number, and the nature of the proceeding; 

(3) Whether any proceeding has been commenced that could affect the 

current proceeding, including proceedings relating to domestic vio- 

lence, protective orders, termination of parental rights, and adoptions 

and, if so, identify the court, the case number, and the nature of the 

proceeding; 
(4) The present physical address of a child and the respondent, if known; 

(5) Whether relief in addition to the immediate physical custody of the 

child and attorneys’ fees is sought, including a request for assistance 

from law enforcement officials and, if so, the relief sought; and 

(6) If the child-custody determination has been registered and confirmed 

under G.S. 50A-305, the date and place of registration. 

(c) Upon the filing of a petition, the court shall issue an order directing the 

respondent to appear in person with or without the child at a hearing and may 

enter any order necessary to ensure the safety of the parties and the child. The 

hearing must be held on the next judicial day after service of the order unless 
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that date is impossible. In that event, the court shall hold the hearing on the 
first judicial day possible. The court may extend the date of hearing at the 
request of the petitioner. 

(d) An order issued under subsection (c) must state the time and place of the 
hearing and advise the respondent that at the hearing the court will order that 
the petitioner may take immediate physical custody of the child and the 
payment of fees, costs, and expenses under G.S. 50A-312, and may schedule a 
hearing to determine whether further relief is appropriate, unless the respon- 
dent appears and establishes that: 

(1) The child-custody determination has not been registered and con- 
firmed under G.S. 50A-305 and that: 
a. The issuing court did not have jurisdiction under Part 2; 
b. The child-custody determination for which enforcement is sought 

has been vacated, stayed, or modified by a court having jurisdic- 
tion to do so under Part 2; 

c. The respondent was entitled to notice, but notice was not given in 
accordance with the standards of G.S. 50A-108 in the proceedings 
before the court that issued the order for which enforcement is 
sought; or 

(2) The child-custody determination for which enforcement is sought was 
registered and confirmed under G.S. 50A-304, but has been vacated, 
stayed, or modified by a court of a state having jurisdiction to do so 
under Part 2. (1999-223, s. 3.) 

OFFICIAL COMMENT 

This section provides the normal remedy that 
will be used in interstate cases: the production 
of the child in a summary, remedial process 
based on habeas corpus. 

The petition is intended to provide the court 
with as much information as possible. Attach- 
ing certified copies of all orders sought to be 
enforced allows the court to have the necessary 
information. Most of the information relates to 
the permissible scope of the court’s inquiry. The 
petitioner has the responsibility to inform the 
court of all proceedings that would affect the 
current enforcement action. Specific mention is 
made of certain proceedings to ensure that they 
are disclosed. A ‘procedure relating to domestic 
violence‘ includes not only protective order pro- 
ceedings but also criminal prosecutions for 
child abuse or domestic violence. 

The order requires the respondent to appear 
at a hearing on the next judicial day. The term 

‘next judicial day’ in this section means the next 
day when a judge is at the courthouse. At the 
hearing, the court will order the child to be 
delivered to the petitioner unless the respon- 
dent is prepared to assert that the issuing State 
lacked jurisdiction, that notice was not given in 
accordance with Section 108, or that the order 
sought to be enforced has been vacated, modi- 
fied, or stayed by a court with jurisdiction to do 
so under Article 2. The court is also to order 
payment of the fees and expenses set out in 
Section 312. The court may set another hearing 
to determine whether additional relief avail- 
able under this state’s law should be granted. 

If the order has been registered and con- 
firmed in accordance with Section 304, the only 
defense to enforcement is that the order has 
been vacated, stayed or modified since the reg- 
istration proceeding by a court with jurisdiction 
to do so under Article 2. 

CASE NOTES 

Interpretation of 20-day window after 
registration. — Nothing in G.S. 50A-305 re- 
quires that a party seeking registration of a 
child-custody determination issued by a court 
of another state must wait 20 days before 
registration is effective. Rather, the 20-day pe- 
riod provides the time frame during which a 
party may oppose registration on the grounds 
provided for in the statute or be limited to the 
sole ground provided in G.S. 50A-308(d)(2). 

Chick v. Chick, 164 N.C. App. 444, 596 S.E.2d 
303, 2004 N.C. App. LEXIS 1036 (2004). 
Procedure. — Under the Uniform Child- 

Custody Jurisdiction and Enforcement Act, a 

party wishing to enforce a child-custody deter- 
mination of another state with jurisdiction 
must file a petition for enforcement with a court 
of the state in which the respondent is located. 
In re Q.V., 164 N.C. App. 737, 596 S.E.2d 867, 
2004 N.C. App. LEXIS 1140 (2004). 

398 



$50A-309 ART. 2. CHILD-CUSTODY JURISDICTION $50A-310 

Cited in In re Q.V., 164 N.C. App. 737, 596 
S.E.2d 867, 2004 N.C. App. LEXIS 1140 (2004). 

§ 50A-309. Service of petition and order. 

Except as otherwise provided in G.S. 50A-311, the petition and order must be 
served, by any method authorized by the law of this State, upon respondent 
and any person who has physical custody of the child. (1999-223, s. 3.) 

OFFICIAL COMMENT 

In keeping with other sections of this Act, the 
question of how the petition and order should 
be served is left to local law. 

§ 50A-310. Hearing and order. 

(a) Unless the court issues a temporary emergency order pursuant to G.S. 

50A-204 upon a finding that a petitioner is entitled to immediate physical 

custody of the child, the court shall order that the petitioner may take 

immediate physical custody of the child unless the respondent establishes 

that: 
(1) The child-custody determination has not been registered and con- 

firmed under G.S. 50A-305 and that: 
a. The issuing court did not have jurisdiction under Part 2; 

b. The child-custody determination for which enforcement is sought 

has been vacated, stayed, or modified by a court of a state having 

jurisdiction to do so under Part 2; or 
c. The respondent was entitled to notice, but notice was not given in 

accordance with the standards of G.S. 50A-108 in the proceedings 

before the court that issued the order for which enforcement is 

sought; or 
(2) The child-custody determination for which enforcement is sought was 

registered and confirmed under G.S. 50A-305 but has been vacated, 

stayed, or modified by a court of a state having jurisdiction to do so 

under Part 2. 
(b) The court shall award the fees, costs, and expenses authorized under 

G.S. 50A-312 and may grant additional relief, including a request for the 

assistance of law enforcement officials, and set a further hearing to determine 

whether additional relief is appropriate. 
(c) If a party called to testify refuses to answer on the ground that the 

testimony may be self-incriminating, the court may draw an adverse inference 

from the refusal. 
(d) A privilege against disclosure of communications between spouses anda 

defense of immunity based on the relationship of husband and wife or parent 

and child may not be invoked in a proceeding under this Part. (1979, c. 110, s. 

1; 1999-223, s. 3.) 

OFFICIAL COMMENT 

The scope of inquiry for the enforcing court is 
quite limited. Federal law requires the court to 
enforce the custody determination if the issuing 
state’s decree was rendered in compliance with 
the PKPA. 28 U.S.C. § 1738A(a). This Act re- 

quires enforcement of custody determinations 

that are made in conformity with Article 2’s 

jurisdictional rules. 

The certified copy, or a copy of the certified 

copy, of the custody determination entitling the 

petitioner to the child is prima facie evidence of 
the issuing court’s jurisdiction to enter the 
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order. If the order is one that is entitled to be 
enforced under Article 2 and if it has been 
violated, the burden shifts to the respondent to 
show that the custody determination is not 
entitled to enforcement. 

It is a defense to enforcement that another 
jurisdiction has issued a custody determination 
that is required to be enforced under Article 2. 
An example is when one court has based its 
original custody determination on the UCCJA 
§ 3(a)(2) [former G.S. 50A-3(a)(2)] (significant 
connections) and another jurisdiction has ren- 
dered an original custody determination based 
on the UCCJA § 3(a)(1) [former G.S. 50A- 

3(a)(1)] (home State). When this occurs, Article 

2 of this Act, as well as the PKPA, mandate that 
the home state determination be enforced in all 
other States, including the State that rendered 
the significant connections determination. 

Lack of notice in accordance with Section 108 
by a person entitled to notice and opportunity 
to be heard at the original custody determina- 
tion is a defense to enforcement of the custody 
determination. The scope of the defense under 
this Act is the same as the defense would be 
under the law of the State that issued the 
notice. Thus, if the defense of lack of notice 
would not be available under local law if the 
respondent purposely hid from the petitioner, 
took deliberate steps to avoid service of process 

or elected not to participate in the initial pro- 
ceedings, the defense would also not be avail- 
able under this Act. 

There are no other defenses to an enforce- 
ment action. If the child would be endangered 
by the enforcement of a custody or visitation 
order, there may be a basis for the assumption 
of emergency jurisdiction under Section 204 of 
this Act. Upon the finding of an emergency, the 
court issues a temporary order and directs the 
parties to proceed either in the court that is 
exercising continuing jurisdiction over the cus- 
tody proceeding under Section 202, or the court 
that would have jurisdiction to modify the cus- 
tody determination under Section 203. 

The court shall determine at the hearing 
whether fees should be awarded under Section 
312. If so, it should order them paid. The court 
may determine if additional relief is appropri- 
ate, including requesting law enforcement offic- 
ers to assist the petitioner in the enforcement of 
the order. The court may set a hearing to 
determine whether further relief should be 
granted. 

The remainder of this section is derived from 
UIFSA § 316 with regard to the privilege of 
self-incrimination, spousal privileges, and im- 
munities. It is included to keep parallel the 
procedures for child support and child custody 
proceedings to the extent possible. 

§ 50A-311. Warrant to take physical custody of child. 

(a) Upon the filing of a petition seeking enforcement of a child-custody 
determination, the petitioner may file a verified application for the issuance of 
a warrant to take physical custody of the child if the child is immediately likely 
to suffer serious physical harm or be removed from this State. 

(b) If the court, upon the testimony of the petitioner or other witness, finds 
that the child is imminently likely to suffer serious physical harm or be 
removed from this State, it may issue a warrant to take physical custody of the 
child. The petition must be heard on the next judicial day after the warrant is 
executed unless that date is impossible. In that event, the court shall hold the 
hearing on the first judicial day possible. The application for the warrant must 
include the statements required by G.S. 50A-308(b). 

(c) A warrant to take physical custody of a child must: 
(1) Recite the facts upon which a conclusion of imminent serious physical 

harm or removal from the jurisdiction is based; 
(2) Direct law enforcement officers to take physical custody of the child 

immediately; and 
(3) Provide for the placement of the child pending final relief. 

(d) The respondent must be served with the petition, warrant, and order 
immediately after the child is taken into physical custody. 

(e) A warrant to take physical custody of a child is enforceable throughout 
this State. If the court finds on the basis of the testimony of the petitioner or 
other witness that a less intrusive remedy is not effective, it may authorize law 
enforcement officers to enter private property to take physical custody of the 
child. If required by exigent circumstances of the case, the court may authorize 
law enforcement officers to make a forcible entry at any hour. 

(f) The court may impose conditions upon placement of a child to ensure the 
appearance of the child and the child’s custodian. (1999-223, s. 3.) 
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OFFICIAL COMMENT 

The section provides a remedy for emergency 

situations where there is a reason to believe 
that the child will suffer imminent, serious 

physical harm or be removed from the jurisdic- 
tion once the respondent learns that the peti- 
tioner has filed an enforcement proceeding. If 
the court finds such harm exists, it should 

temporarily waive the notice requirements and 
issue a warrant to take physical custody of the 
child. Immediately after the warrant is exe- 
cuted, the respondent is to receive notice of the 

proceedings. 
The term “harm” cannot be totally defined 

and, as in the issuance of temporary retraining 
orders, the appropriate issuance of a warrant is 
left to the circumstances of the case. Those 
circumstances include cases where the respon- 
dent is the subject of a criminal proceeding as 
well as situations where the respondent is 
secreting the child in violation of a court order, 
abusing the child, a flight risk and other cir- 
cumstances that the court concludes make the 
issuance of notice a danger to the child. The 
court must hear the testimony of the petitioner 
or another witness prior to issuing the warrant. 
The testimony may be heard in person, via 
telephone, or by any other means acceptable 
under local law. The court must State the 
reasons for the issuance of the warrant. The 

warrant can be enforced by law enforcement 
officers wherever the child is found in the State. 
The warrant may authorize entry upon private 
property to pick up the child if no less intrusive 
means are possible. In extraordinary cases, the 
warrant may authorize law enforcement to 
make a forcible entry at any hour. 

The warrant must provide for the placement 
of the child pending the determination of the 
enforcement proceeding. Since the issuance of 
the warrant would not occur absent a risk of 
serious harm to the child, placement cannot be 
with the respondent. Normally, the child would 
be placed with the petitioner. However, if place- 
ment with the petitioner is not indicated, the 
court can order any other appropriate place- 
ment authorized under the laws of the court’s 
State. Placement with the petitioner may not 
be indicated if there is a likelihood that the 
petitioner also will flee the jurisdiction. Place- 
ment with the petitioner may not be practical if 
the petitioner is proceeding through an attor- 
ney and is not present before the court. 

This section authorizes the court to utilize 
whatever means are available under local law 
to ensure the appearance of the petitioner and 
child at the enforcement hearing. Such means 
might include cash bonds, a surrender of a 
passport, or whatever the court determines is 

necessary. 

CASE NOTES 

Order authorizing use of law enforce- 
ment officials vacated. — North Carolina 
order enforcing a Vermont child custody order 
directing the assistance of law enforcement 
officials in returning minor children involved in 
a custody dispute to Vermont to their father 

was vacated where none of the statutory cir- 
cumstances allowing for use of law enforcement 
officials was present in the case. Chick v. Chick, 
164 N.C. App. 444, 596 S.E.2d 303, 2004 N.C. 

App. LEXIS 1036 (2004). 

§ 50A-312. Costs, fees, and expenses. 

(a) The court shall award the prevailing party, including a state, necessary 

and reasonable expenses incurred by or on behalf of the party, including costs, 

communication expenses, attorneys’ fees, investigative fees, expenses for 

witnesses, travel expenses, and child care during the course of the proceedings, 

unless the party from whom fees or expenses are sought establishes that the 

award would be clearly inappropriate. 
(b) The court may not assess fees, costs, or expenses against a state unless 

authorized by law other than this Article. (1999-223, s. 3.) 

OFFICIAL COMMENT 

This section is derived from the International 
Child Abduction Remedies Act, 42 U.S.C. 

§ 11607(b)(3). Normally the court will award 

fees and costs against the non-prevailing party. 
Included as expenses are the amount of inves- 

tigation fees incurred by private persons or by 

public officials as well as the cost of child 

placement during the proceedings. 

The non-prevailing party has the burden of 

showing that such an award would be clearly 

A401 



§50A-313 

inappropriate. Fees and costs may be inappro- 
priate if their payment would cause the parent 
and child to seek public assistance. 

This section implements the policies of Sec- 
tion 8(c) of Pub.L. 96-611 (part of the PKPA) 
which provides that: 

In furtherance of the purposes of section 
1738A of title 28, United States Code [this 
section], as added by subsection (a) of this 
section, State courts are encouraged to — (2) 
award to the person entitled to custody or 
visitation pursuant to a custody determination 
which is consistent with the provisions of such 
section 1738A [this section], necessary travel 

CASE 

Recovery of costs against county depart- 
ment of social services. — When a child was 
adjudicated dependent and neglected pursuant 
to a petition filed by a county department of 
social services, after which the trial court relin- 

quished jurisdiction to the state in which the 
child’s parents were divorced, the child’s father, 

who was successful in obtaining an award of 
custody of the child, was not entitled to recover 
his costs in doing so from the county depart- 
ment because the department was an agency of 
the state, and costs could not be awarded 

against the state under this statute unless they 
were authorized by a law other than the Uni- 
form Child-Custody Jurisdiction and Enforce- 
ment Act, G.S. 50A-101 et seq., which they were 
not. In re Q.V., 164 N.C. App. 737, 596 S.E.2d 
867, 2004 N.C. App. LEXIS 1140 (2004). 

There is no indication, explicit or implicit, 
that the North Carolina General Assembly in- 
tended to exclude county departments of social 
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expenses, attorneys’ fees, costs of private inves- 
tigations, witness fees or expenses, and other 
expenses incurred in connection with such cus- 

tody determination.... 

The term “prevailing party” is not given a 
special definition for this Act. Each State will 
apply its own standard. 

Subsection (b) was added to ensure that this 
section would not apply to the State unless 
otherwise authorized. The language is taken 
from UIFSA § 3138 (court may assess costs 
against obligee or support enforcement agency 
only if allowed by local law). 

NOTES 

services from its meaning of the word “state” as 
used generally in the Uniform Child-Custody 
Jurisdiction and Enforcement Act, G.S. 50A- 
101 et seq., and specifically in G.S. 50A-312(b). 
In re Q.V., 164 N.C. App. 737, 596 S.E.2d 867, 
2004 N.C. App. LEXIS 1140 (2004). 
Recovery of Costs Against State. — GS. 

50A-312(a) obligates a court to award fees, 
costs, and expenses to the prevailing party of a 
petition for enforcement of a child-custody de- 
termination pursuant to G.S. 50A-308 unless 
the party from whom fees or expenses are 
sought establishes that the award would be 
clearly inappropriate, but G.S. 50A-312(b) spe- 
cifically provides that fees, costs and expenses 
may not be awarded against a state unless 
authorized by some law other than the Uniform 
Child-Custody Jurisdiction and Enforcement 
Act, G.S. 50A-101 et seq. In re Q.V., 164 N.C. 
App. 7387, 596 S.E.2d 867, 2004 N.C. App. 
LEXIS 1140 (2004). 

§ 50A-313. Recognition and enforcement. 

A court of this State shall accord full faith and credit to an order issued by 
another state and consistent with this Article which enforces a child-custody 
determination by a court of another state unless the order has been vacated, 
stayed, or modified by a court having jurisdiction to do so under Part 2. (1979, 
CHO, Ss. 1 1999-223 98.73)) 

OFFICIAL COMMENT 

The enforcement order, to be effective, must 
also be enforced by other States. This section 
requires courts of this State to enforce and not 

Legal Periodicals. — For survey of 1979 
family law, see 58 N.C.L. Rev. 1471 (1980). 

modify enforcement orders issued by other 
States when made consistently with the provi- 
sions of this Act. 
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CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former G.S. 50A-18. 

State Issuing Order Need Not Have 
Adopted former UCCJA. — States which 
have adopted the former Uniform Child Cus- 
tody Jurisdiction Act must enforce an out-of- 
state custody order which substantially com- 
plies with the terms of the former UCCJA, 
regardless of whether the state issuing the 
order has adopted the former UCCJA. Cope- 
land v. Copeland, 68 N.C. App. 276, 314 S.E.2d 
297 (1984). 

To modify a foreign child custody de- 
cree, trial court must detail a substantial 
change in circumstances affecting the welfare 
of the child, unless the court finds that the 
foreign decree was a disciplinary or punitive 
measure. Williams v. Richardson, 53 N.C. App. 

§ 50A-314. Appeals. 

663) 281/S Had 777) (1981), cert) demied,-304 
N.©, 733, 288:S.E.2d 382 (1982). 

Failure to Attempt Service. — Where 
there was no attempt to serve other parent with 
notice of a Tennessee temporary custody hear- 
ing and she in fact never received notice of the 
hearing, the Tennessee court did not act sub- 
stantially in conformity with the former 
UCCJA, and the order made by the Tennessee 
court was jurisdictionally defective. Henson v. 
Henson, 95.N.C. App. 777%, 384 S.E.2d).70 

(1989). 
Where the court of another state has not 

properly assumed jurisdiction, the courts of 
this state are not bound to recognize and en- 
force the out-of-state judgment. Brewington v. 
Serrato, 77 N.C. App. 726, 336 S.E.2d 444 

(1985). 

An appeal may be taken from a final order in a proceeding under this Part 

in accordance with expedited appellate procedures in other civil cases. Unless 

the court enters a temporary emergency order under G.S. 50A-204, the 

enforcing court may not stay an order enforcing a child-custody determination 

pending appeal. (1999-223, s. 3.) 

OFFICIAL COMMENT 

The order may be appealed as an expedited 
civil matter. An enforcement order should not 
be stayed by the court. Provisions for a stay 
would defeat the purpose of having a quick 
enforcement procedure. If there is a risk of 
serious mistreatment or abuse to the child, a 

petition to assume emergency jurisdiction must 

from an appellate court to stay the court’s 
enforcement action. In many States, it is not 
possible to limit the constitutional authority of 
appellate courts to issue a stay. However, un- 
less the information before the appellate panel 
indicates that emergency jurisdiction would be 
assumed under Section 204, there is no reason 

be filed under Section 204. This section leaves 
intact the possibility of obtaining an extraordi- 
nary remedy such as mandamus or prohibition 

to stay the enforcement of the order pending 

appeal. 

§ 50A-315. Role of prosecutor or public official. 

(a) Inacase arising under this Article or involving the Hague Convention on 

the Civil Aspects of International Child Abduction, the prosecutor or other 

appropriate public official may take any lawful action, including resort to a 

proceeding under this Part or any other available civil proceeding to locate a 

child, obtain the return of a child, or enforce a child-custody determination if 

there is: 
(1) An existing child-custody determination; 

(2) A request to do so from a court in a pending child-custody proceeding; 

(3) A reasonable belief that a criminal statute has been violated; or 

(4) A reasonable belief that the child has been wrongfully removed or 

retained in violation of the Hague Convention on the Civil Aspects of 

International Child Abduction. 

(b) A prosecutor or appropriate public official acting under this section acts 

on behalf of the court and may not represent any party. (1999-223, s. 3.) 
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OFFICIAL COMMENT 

Sections 315-317 are derived from the recom- 
mendations of the Obstacles Study that urge a 
role for public authorities in civil enforcement 
of custody and visitation determinations. One 
of the basic policies behind this approach is 
that, as is the case with child support, the 
involvement of public authorities will encour- 

age the parties to abide by the terms of the 
court order. The prosecutor usually would be 
the most appropriate public official to exercise 
authority under this section. However, States 
may locate the authority described in the sec- 
tion in the most appropriate public office for 
their governmental structure. The authority 
could be, for example, the Friend of the Court 
Office or the Attorney General. If the parties 
know that prosecutors and law enforcement 
officers are available to help secure the return 
of a child, the parties may be deterred from 
interfering with the exercise of rights estab- 
lished by court order. 

The use of public authorities should provide a 
more effective method of remedying violations 
of the custody determination. Most parties do 
not have the resources to enforce a custody 
determination in another jurisdiction. The 
availability of the prosecutor or other govern- 
ment official as an enforcement agency will 
help ensure that remedies of this Act can be 
made available regardless of income level. In 
addition, the prosecutor may have resources to 
draw on that are unavailable to the average 
litigant. 

The role of the public authorities should 
generally not begin until there is a custody 
determination that is sought to be enforced. 
The Act does not authorize the public authori- 
ties to be involved in the action leading up to 
the making of the custody determination, ex- 
cept when requested by the court, when there is 
a violation the Hague Convention on the Civil 
Aspects of International Child Abduction, or 
when the person holding the child has violated 
a criminal statute. This Act does not mandate 
that the public authorities be involved in all 
cases referred to it. There is only so much time 
and money available for enforcement proceed- 
ings. Therefore, the public authorities eventu- 
ally will develop guidelines to determine which 
cases will receive priority. 

The use of civil procedures instead of, or in 
addition to, filing and prosecuting criminal 
charges enlarges the prosecutor’s options and 

may provide a more economical and less disrup- 
tive means of solving problems of criminal 
abduction and retention. With the use of crim- 
inal proceedings alone, the procedure may be 
inadequate to ensure the return of the child. 
The civil options would permit the prosecutor to 
resolve that recurring and often frustrating 
problem. 
A concern was expressed about whether al- 

lowing the prosecutor to use civil means as a 
method of settling a child abduction violated 
either DR 7-105(A) of the Code of Professional 
Responsibility or Model Rule of Professional 
Responsibility 4.4. Both provisions either ex- 
plicitly or implicitly disapprove of a lawyer 
threatening criminal action to gain an advan- 
tage in a civil case. However, the prohibition 
relates to threats that are solely to gain an 
advantage in a civil case. If the prosecutor has 
a good faith reason for pursuing the criminal 
action, there is no ethical violation. See Com- 
mittee on Legal Ethics v. Printz, 416 8.E. 2d 720 
(W.Va. 1992) (lawyer can threaten to press 
criminal charges against a client’s former em- 
ployee unless employee made restitution). 

It must be emphasized that the public au- 
thorities do not become involved in the merits 
of the case. They are authorized only to locate 
the child and enforce the custody determina- 
tion. The public authority is authorized by this 
section to utilize any civil proceeding to secure 
the enforcement of the custody determination. 
In most jurisdictions, that would be a proceed- 
ing under this Act. If the prosecutor proceeds 
pursuant to this Act, the prosecutor is subject to 
its provisions. There is nothing in this Act that 
would prevent a State from authorizing the 
prosecutor or other public official to use addi- 
tional remedies beyond those provided in this 
Act. 

The public authority does not represent any 
party to the custody determination. It acts as a 
“friend of the court.” Its role is to ensure that 
the custody determination is enforced. 

Sections 315-317 are limited to cases covered 
by this Act, i.e. interstate cases. However, 

States may, if they wish, extend this part of the 
Act to intrastate cases. 

It should also be noted that the provisions of 
this section relate to the civil enforcement of 
child custody determinations. Nothing in this 
section is meant to detract from the ability of 
the prosecutor to use criminal provisions in 
child abduction cases. 

CASE NOTES 

Order authorizing use of law enforce- 
ment official vacated. — North Carolina or- 
der enforcing a Vermont child custody order 

directing the assistance of law enforcement 
officials in returning minor children involved in 
a custody dispute to Vermont to their father 
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was vacated where none of the statutory cir- 
cumstances allowing for use of law enforcement 
officials was present in the case. Chick v. Chick, 

164 N.C. App. 444, 596 S.E.2d 303, 2004 N.C. 
App. LEXIS 1036 (2004). 

§ 50A-316. Role of law enforcement. 

At the request of a prosecutor or other appropriate public official acting 
under G.S. 50A-315, a law enforcement officer may take any lawful action 
reasonably necessary to locate a child or a party and assist a prosecutor or 

appropriate public official with responsibilities under G.S. 50A-315. (1979, c. 

BLOis) 19.1999-223..s, 3.) 

OFFICIAL COMMENT 

This section authorizes law enforcement offi- 
cials to assist in locating a child and enforcing a 
custody determination when requested to do so 
by the public authorities. It is to be read as an 

enabling provision. Whether law enforcement 
officials have discretion in responding to a 
request by the prosecutor or other public official 
is a matter of local law. 

CASE NOTES 

Editor’s Note. — The case cited below was 
decided under former G.S. 50A-20. 
Order authorizing the use of law en- 

forcement officials vacated. — North Caro- 
lina order enforcing a Vermont child custody 
order directing the assistance of law enforce- 
ment officials in returning minor children in- 
volved in a custody dispute to Vermont to their 
father was vacated where none of the statutory 
circumstances allowing for use of law enforce- 
ment officials was present in the case. Chick v. 
Chick, 164 N.C. App. 444, 596 S.E.2d 303, 2004 

N.C. App. LEXIS 1036 (2004). 
Court erred in authorizing law enforce- 

ment officers to pick up children who were 
residing with petitioner and deliver them to 
respondent in an effort to assist Georgia court 
in enforcing its custody order; while trial court 
could have resorted to traditional contempt 
proceedings, there was no statutory basis for 
invoking the participation of law enforcement 
officers in producing the children. Bhatti v. 
Bhatti, 98 N.C; App. 493, 391 S.E.2d 201 

(IGEN): 

§ 50A-317. Costs and expenses. 

If the respondent is not the prevailing party, the court may assess against 

the respondent all direct expenses and costs incurred by the prosecutor or 

other appropriate public official and law enforcement officers under G.S. 

50A-315 or G.S. 50A-316. (1999-223, s. 3.) 

OFFICIAL COMMENT 

One of the major problems of utilizing public 
officials to locate children and enforce custody 
and visitation determinations is cost. This sec- 
tion authorizes the prosecutor and law enforce- 
ment to recover costs against the non-prevail- 

ing party. The use of the term “direct” indicates 

that overhead is not a recoverable cost. This 

section cannot be used to recover the value of 

the time spent by the public authorities’ attor- 

neys. 
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Chapter 50B. 

Domestic Violence. 

Sec. 
50B-1. Domestic violence; definition. 
50B-2. Institution of civil action; motion for 

emergency relief; temporary or- 
ders; temporary custody. 

50B-3. Relief. 
50B-3.1. Surrender and disposal of firearms; 

violations; exemptions. 
50B-4. Enforcement of orders. 
50B-4.1. Violation of valid protective order. 
50B-4.2. False statement regarding protective 

order a misdemeanor. 

Sec. 
50B-5. Emergency assistance. 

50B-5.5. Employment discrimination unlaw- 

ful. 

50B-6. Construction of Chapter. 

50B-7. Remedies not exclusive. 

50B-8. Effect upon prosecution for violation of 
§ 14-184 or other offense against 

public morals. 

50B-9. Domestic Violence Center Fund. 

§ 50B-1. Domestic violence; definition. 

(a) Domestic violence means the commission of one or more of the following 

acts upon an aggrieved party or upon a minor child residing with or in the 

custody of the aggrieved party by a person with whom the aggrieved party has 

or has had a personal relationship, but does not include acts of self-defense: 

(1) Attempting to cause bodily injury, or intentionally causing bodily 

injury; or 
(2) Placing the aggrieved party or a member of the aggrieved party’s 

family or household in fear of imminent serious bodily injury or 

continued harassment, as defined in G.S. 14-277.3, that rises to such 

a level as to inflict substantial emotional distress; or 

(3) Committing any act defined in G.S. 14-27.2 through G.S. 14-27.7. 

(b) For purposes of this section, the term “personal relationship” means a 

relationship wherein the parties involved: 
(1) Are current or former spouses; 
(2) Are persons of opposite sex who live together or have lived together; 

(3) Are related as parents and children, including others acting in loco 

parentis to a minor child, or as grandparents and grandchildren. For 

purposes of this subdivision, an aggrieved party may not obtain an 

order of protection against a child or grandchild under the age of 16; 

(4) Have a child in common; 
(5) Are current or former household members; 

(6) Are persons of the opposite sex who are in a dating relationship or 

have been in a dating relationship. For purposes of this subdivision, a 

dating relationship is one wherein the parties are romantically 

involved over time and on a continuous basis during the course of the 

relationship. A casual acquaintance or ordinary fraternization be- 

tween persons in a business or social context is not a dating relation- 

ship. 
(c) As used in this Chapter, the term “protective order” includes any order 

entered pursuant to this Chapter upon hearing by the court or consent of the 

parties. (1979, c. 561, s. 1; 1985, c. 113, s. 1; 1987, c. 828; 1987 (Reg. Sess., 

igss)c S935, ss. 1,73; 1995 (Res. Sess. 
BOOlp1S. s. 3; 2008-107 7s. 1) 

Cross References. — For the Address Con- 
fidentiality Program, see G.S. 15C-1 et seq. As 
to privileged nature of communications with 
agents of rape crisis centers and domestic vio- 
lence programs, see G.S. 8-53.12. 

1996), c. 591, s. 1; 1997-471, s. 1, 

Legal Periodicals. — For survey of 1979 

family law, see 58 N.C.L. Rev. 1471 (1980). 

For comment, “North Carolina’s Domestic 

Violence Act: Preventing Spouse Abuse?”, see 

LNG) Cente, JaS2 (19388): 
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For 1997 legislative survey, see 20 Campbell 
L. Rev. 459. 

CH. 50B. DOMESTIC VIOLENCE §50B-2 

CASE NOTES 

Applicability of Chapter. — This Chapter 
did not become effective until October 1, 1979, 

and applies only to acts of domestic violence 
occurring on or after that date. Story v. Story, 
57 N.C. App. 509,291 5..2d 923 (1982). 

This Chapter is not designed to estab- 
lish alternative grounds for jurisdiction 
over custody disputes apart from those set forth 
in Chapter 50A. Danna v. Danna, 88 N.C. App. 
680, 364 S.E.2d 694, cert. denied, 322 N.C. 479, 
310 ow 2de22 GOSS). 
Jurisdiction over Custody and Visita- 

tion Rights Is Governed by Chapter 50A. 
— Whenever the relief sought under this Chap- 
ter is a determination of custody or visitation 
rights, the existence of subject matter jurisdic- 
tion over the action is governed by Chapter 
50A, just as it is in any other custody dispute. 
Danna v. Danna, 88 N.C. App. 680, 364 S.E.2d 
694, cert. denied, 322 N.C. 479, 370 S.E.2d 221 

(1988). 
This Chapter does not establish an affir- 

mative duty on the part of law enforce- 
ment agencies to protect victims or threat- 
ened victims of domestic violence upon request; 
its effect is limited to enabling such persons to 
more readily obtain the court’s protection and 
such assistance as any local agency approached 
sees fit to give. Braswell v. Braswell, 98 N.C. 
App. 231, 390 S.E.2d 752, modified on other 
groundswooU N.C o0084 00lo.b. 20/59 7199 1): 

This Chapter does not establish victims 
of domestic violence as a protected class 
of persons or extend employment security 
status to such persons, and domestic violence 
victims were not members of a protected class 
or otherwise entitled to special treatment; the 
termination of the at will employment of a 
domestic violence victim did not violate public 
policy, and a trial court’s dismissal of his wrong- 
ful termination suit was affirmed. Imes v. City 
of Asheville, 163 N.C. App. 668, 594 S.E.2d 397, 
2004 N.C. App. LEXIS 583 (2004), aff’d, 359 

N.C. 182, 606 S.E.2d 117 (2004). 
Subjective Fear of Imminent Serious 

Bodily Injury. — This section imposes a sub- 
jective test, rather than an objective reason- 
ableness test, to determine whether an act of 
domestic violence has occurred. Brandon v. 
Brandon, 132 N.C. App. 646, 513 S.E.2d 589 

CIE): 
Evidence of Imminent Serious Bodily 

Injury. — The evidence supported a finding 
that the husband threatened imminent serious 
bodily injury to the wife, where a deputy had to 
stop the husband from entering a rental house 
owned by the parties, the husband threatened 
the wife in the deputies’ presence, and his 
subsequent threat to kill her was relayed to the 
wife. Brandon v. Brandon, 132 N.C. App. 646, 
HIS tS E2ds589K 1999), 
Declaratory Relief. — Appellate court 

erred in reversing a trial court’s denial of a 
husband’s request for a declaratory judgment 
on the constitutionality of G.S. 50B-1 et seq., 
because G.S. 1-257 permitted a trial court, in 
the exercise of its discretion, to decline a re- 
quest for declaratory relief when (1) the re- 
quested declaration would serve no useful pur- 
pose in clarifying or settling the legal relations 
at issue, or (2) the requested declaration would 
not terminate or afford relief from the uncer- 
tainty, insecurity, or controversy giving rise to 
the proceeding; in the instant case the trial 
court had dismissed a wife’s motion for a do- 
mestic violence protective order against the 
husband, and because the husband was not 

subject to the provisions of the DVA at the time 
the trial court addressed his counterclaim and 
because he made no showing that he was 
threatened with further litigation under the 
DVA, a declaration as to the constitutionality of 
the DVA could not have altered the husband’s 
legal position. Augur v. Augur, 356 N.C. 582, 
578 9.H,20 125, 2002 N.C. LEXIS 1262 (2002); 

Cited in State v. Getward, 89 N.C. App. 26, 
Joo pHi 2d 209" 1988) 

§ 50B-2. Institution of civil action; motion for emergency 
relief; temporary orders; temporary custody. 

(a) Any person residing in this State may seek relief under this Chapter by 
filing a civil action or by filing a motion in any existing action filed under 
Chapter 50 of the General Statutes alleging acts of domestic violence against 
himself or herself or a minor child who resides with or is in the custody of such 
person. Any aggrieved party entitled to relief under this Chapter may file a 
civil action and proceed pro se, without the assistance of legal counsel. The 
district court division of the General Court of Justice shall have original 
jurisdiction over actions instituted under this Chapter. No court costs shall be 
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assessed for the filing, issuance, registration, or service of a protective order or 
petition for a protective order or witness subpoena in compliance with the 
Violence Against Women Act, 42 U.S.C. § 3796gg-5. 

(b) Emergency Relief. — A party may move the court for emergency relief if 

he or she believes there is a danger of serious and immediate injury to himself 

or herself or a minor child. A hearing on a motion for emergency relief, where 

no ex parte order is entered, shall be held after five days’ notice of the hearing 

to the other party or after five days from the date of service of process on the 

other party, whichever occurs first, provided, however, that no hearing shall be 

required if the service of process is not completed on the other party. If the 

party is proceeding pro se and does not request an ex parte hearing, the clerk 

shall set a date for hearing and issue a notice of hearing within the time 

periods provided in this subsection, and shall effect service of the summons, 

complaint, notice, and other papers through the appropriate law enforcement 

agency where the defendant is to be served. 
(c) Ex Parte Orders. — Prior to the hearing, if it clearly appears to the court 

from specific facts shown, that there is a danger of acts of domestic violence 

against the aggrieved party or a minor child, the court may enter orders as it 

deems necessary to protect the aggrieved party or minor children from those 

acts provided, however, that a temporary order for custody ex parte and prior 

to service of process and notice shall not be entered unless the court finds that 

the child is exposed to a substantial risk of physical or emotional injury or 

sexual abuse. If the court finds that the child is exposed to a substantial risk 

of physical or emotional injury or sexual abuse, upon request of the aggrieved 

party, the court shall consider and may order the other party to stay away from 

a minor child, or to return a minor child to, or not remove a minor child from, 

the physical care of a parent or person in loco parentis, if the court finds that 

the order is in the best interest of the minor child and is necessary for the 

safety of the minor child. If the court determines that it is in the best interest 

of the minor child for the other party to have contact with the minor child or 

children, the court shall issue an order designed to protect the safety and 

well-being of the minor child and the aggrieved party. The order shall specify 

the terms of contact between the other party and the minor child and may 

include a specific schedule of time and location of exchange of the minor child, 

supervision by a third party or supervised visitation center, and any other 

conditions that will ensure both the well-being of the minor child and the 

aggrieved party. Upon the issuance of an ex parte order under this subsection, 

a hearing shall be held within 10 days from the date of issuance of the order or 

within seven days from the date of service of process on the other party, 

whichever occurs later. If an aggrieved party acting pro se requests ex parte 

relief, the clerk of superior court shall schedule an ex parte hearing with the 

district court division of the General Court of Justice within 72 hours of the 

filing for said relief, or by the end of the next day on which the district court is 

in session in the county in which the action was filed, whichever shall first 

occur. If the district court is not in session in said county, the aggrieved party 

may contact the clerk of superior court in any other county within the same 

judicial district who shall schedule an ex parte hearing with the district court 

division of the General Court of Justice by the end of the next day on which 

said court division is in session in that county. Upon the issuance of an ex parte 

order under this subsection, if the party is proceeding pro se, the Clerk shall 

set a date for hearing and issue a notice of hearing within the time periods 

provided in this subsection, and shall effect service of the summons, complaint, 

notice, order and other papers through the appropriate law enforcement 

agency where the defendant is to be served. 

(cl) Ex Parte Orders by Authorized Magistrate. — The chief district court 

judge may authorize a magistrate or magistrates to hear any motions for 
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emergency relief ex parte. Prior to the hearing, if the magistrate determines 
that at the time the party is seeking emergency relief ex parte the district court 
is not in session and a district court judge is not and will not be available to 
hear the motion for a period of four or more hours, the motion may be heard by 
the magistrate. If it clearly appears to the magistrate from specific facts shown 
that there is a danger of acts of domestic violence against the aggrieved party 
or a minor child, the magistrate may enter orders as it deems necessary to 
protect the aggrieved party or minor children from those acts, except that a 
temporary order for custody ex parte and prior to service of process and notice 
shall not be entered unless the magistrate finds that the child is exposed to a 
substantial risk of physical or emotional injury or sexual abuse. If the 
magistrate finds that the child is exposed to a substantial risk of physical or 
emotional injury or sexual abuse, upon request of the aggrieved party, the 
magistrate shall consider and may order the other party to stay away from a 
minor child, or to return a minor child to, or not remove a minor child from, the 
physical care of a parent or person in loco parentis, if the magistrate finds that 
the order is in the best interest of the minor child and is necessary for the 
safety of the minor child. If the magistrate determines that it is in the best 
interest of the minor child for the other party to have contact with the minor 
child or children, the magistrate shall issue an order designed to protect the 
safety and well-being of the minor child and the aggrieved party. The order 
shall specify the terms of contact between the other party and the minor child 
and may include a specific schedule of time and location of exchange of the 
minor child, supervision by a third party or supervised visitation center, and 
any other conditions that will ensure both the well-being of the minor child and 
the aggrieved party. An ex parte order entered under this subsection shall 
expire and the magistrate shall schedule an ex parte hearing before a district 
court judge by the end of the next day on which the district court is in session 
in the county in which the action was filed. Ex parte orders entered by the 
district court judge pursuant to this subsection shall be entered and scheduled 
in accordance with subsection (c) of this section. 

(c2) The authority granted to authorized magistrates to award temporary 
child custody pursuant to subsection (cl) of this section and pursuant to G:S. 
50B-3(a)(4) is granted subject to custody rules to be established by the 
supervising chief district judge of each judicial district. 

(d) Pro Se Forms. — The clerk of superior court of each county shall provide 
to pro se complainants all forms that are necessary or appropriate to enable 
them to proceed pro se pursuant to this section. The clerk shall, whenever 
feasible, provide a private area for complainants to fill out forms and make 
inquiries. The clerk shall provide a supply of pro se forms to authorized 
magistrates who shall make the forms available to complainants seeking relief 
under subsection (cl) of this section. (1979, c. 561, s. 1; 1985, c. 113, ss. 2, 3; 
1987 (Reg. Sess., 1988), c. 893, s. 2; 1989, c. 461, s. 1; 1994, Ex. Sess., c. 4, s. 1; 
1997-471, s. 2; 2001-518, s. 4; 2002-126, s. 29A.6(a); 2004-186, ss. 17.2, 19.1.) 

Editor’s Note. — Session Laws 2004-186, s. 
17.6, made the amendments in s. 17.2 effective 
October 1, 2004, and applicable to actions filed 
on or after that date. Session Laws 2004-186, s. 

19.2, made the amendments in s. 19.1 effective 

August 12, 2004. 
Effect of Amendments. — Session Laws 

2004-186, ss. 17.2 and 19.1, rewrote subsec- 
tions (c) and (cl); substituted “pursuant to 

subsection (cl)” for “to pursuant subsection 
(c1)” in subsection (c2); and inserted the second 

sentence and made minor stylistic changes in 
subsection (d). See editor’s note for effective 
dates and applicability. 
Legal Periodicals. — For survey of 1979 

family law, see 58 N.C.L. Rey. 1471 (1980). 
For 1997 legislative survey, see 20 Campbell 

L. Rev. 459. 
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CASE NOTES 

The dismissal of a temporary ex parte 
domestic violence protective order was in- 
terlocutory, did not affect a substantial right, 
and therefore was not immediately appealable. 
Hayes v. Hayes, 139 N.C. App. 831, 534 S.E.2d 
639, 2000 N.C. App. LEXIS 1034 (2000). 

Judicial Immunity Granted. — Whether 
or not a magistrate’s alleged comments made in 
connection with plaintiff’s arrest regarding a 
domestic violence matter were appropriate, 
they were made in connection with judicial acts 
within the magistrate’s jurisdiction; he was, 

§ 50B-3. Relief. 

therefore, entitled to immunity, and his motion 
to dismiss plaintiff's 42 U.S.C.S. § 1983 claim 
was granted. Cole v. Summey, 329 F. Supp. 2d 
591, 2004 U.S. Dist. LEXIS 15840 (M.D.N.C. 
2004). 
Applied in Smart v. Smart, 59 N.C. App. 

DOO, 29 4 te Zeon lgo7). 
Cited in Braswell v. Braswell, 98 N.C. App. 

231, 390 S.E.2d 752 (1990); Anderson v. Ander- 
son, 101 N.C. App. 682, 400 S.E.2d 764 (1991); 
Brandon v. Brandon, 132 N.C. App. 646, 513 
5. H.2d,989 (1999). 

(a) If the court, including magistrates as authorized under G.S. 50B-2(c1), 

finds that an act of domestic violence has occurred, the court shall grant a 

protective order restraining the defendant from further acts of domestic 

violence. A protective order may include any of the following types of relief: 
(1) Direct a party to refrain from such acts. 
(2) Grant to a party possession of the residence or household of the parties 

and exclude the other party from the residence or household. 

(3) Require a party to provide a spouse and his or her children suitable 

alternate housing. 
(4) Award temporary custody of minor children and establish temporary 

visitation rights pursuant to G.S. 50B-2 if the order is granted ex 

parte, and pursuant to subsection (al) of this section if the order is 

granted after notice or service of process. 
(5) Order the eviction of a party from the residence or household and 

assistance to the victim in returning to it. 
(6) Order either party to make payments for the support of a minor child 

as required by law. 
(7) Order either party to make payments for the support of a spouse as 

required by law. 
(8) Provide for possession of personal property of the parties. 

(9) Order a party to refrain from doing any or all of the following: 

a. Threatening, abusing, or following the other party. 

b. Harassing the other party, including by telephone, visiting the 

home or workplace, or other means. 
c. Otherwise interfering with the other party. 

(10) Award attorney’s fees to either party. 
(11) Prohibit a party from purchasing a firearm for a time fixed in the 

order. 
(12) Order any party the court finds is responsible for acts of domestic 

violence to attend and complete an abuser treatment program if the 

rogram is approved by the Domestic Violence Commission. 

(13) Include any additional prohibitions or requirements the court deems 

necessary to protect any party or any minor child. 

(al) Upon the request of either party at a hearing after notice or service of 

process, the court shall consider and may award temporary custody of minor 

children and establish temporary visitation rights as follows: 

(1) In awarding custody or visitation rights, the court shall base its 

decision on the best interest of the minor child with particular 

consideration given to the safety of the minor child. 

(2) For purposes of determining custody and visitation issues, the court 

shall consider: 

All 
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a. Whether the minor child was exposed to a substantial risk of 
physical or emotional injury or sexual abuse. 

b. Whether the minor child was present during acts of domestic 
violence. 

c. Whether a weapon was used or threatened to be used during any 
act of domestic violence. 

d. Whether a party caused or attempted to cause serious bodily injury 
to the aggrieved party or the minor child. 

e. Whether a party placed the aggrieved party or the minor child in 
reasonable fear of imminent serious bodily injury. 

f. Whether a party caused an aggrieved party to engage involuntarily 
in sexual relations by force, threat, or duress. 

g. Whether there is a pattern of abuse against an aggrieved party or 
the minor child. 

h. Whether a party has abused or endangered the minor child during 
visitation. 

i. Whether a party has used visitation as an opportunity to abuse or 
harass the aggrieved party. 

j. Whether a party has improperly concealed or detained the minor 
child. 

k. Whether a party has otherwise acted in a manner that is not in the 
best interest of the minor child. 

(3) If the court awards custody, the court shall also consider whether 
visitation is in the best interest of the minor child. If ordering 
visitation, the court shall provide for the safety and well-being of the 
minor child and the safety of the aggrieved party. The court may 
consider any of the following: 
a. Ordering an exchange of the minor child to occur in a protected 

setting or in the presence of an appropriate third party. 
b. Ordering visitation supervised by an appropriate third party, or at 

a supervised visitation center or other approved agency. 
c. Ordering the noncustodial parent to attend and complete, to the 

satisfaction of the court, an abuser treatment program as a 
condition of visitation. 

d. Ordering either or both parents to abstain from possession or 
consumption of alcohol or controlled substances during the visi- 
tation or for 24 hours preceding an exchange of the minor child. 

e. Ordering the noncustodial parent to pay the costs of supervised 
visitation. 

Prohibiting overnight visitation. 
. Requiring a bond from the noncustodial parent for the return and 

safety of the minor child. | 
. Ordering an investigation or appointment of a guardian ad litem or 

attorney for the minor child. 
Imposing any other condition that is deemed necessary to provide 

for the safety and well-being of the minor child and the safety of 
the aggrieved party. 

If the court grants visitation, the order shall specify dates and times 
for the visitation to take place or other specific parameters or 
conditions that are appropriate. A person, supervised visitation cen- 
ter, or other agency may be approved to supervise visitation after 
appearing in court or filing an affidavit accepting that responsibility 
and acknowledging accountability to the court. 

ame cla 

pun! © 

(4) Atemporary custody order entered pursuant to this Chapter shall be 
without prejudice and shall be for a fixed period of time not to exceed 
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one year. Nothing in this section shall be construed to affect the right 

of the parties to a de novo hearing under Chapter 50 of the General 

Statutes. Any subsequent custody order entered under Chapter 50 of 

the General Statutes supersedes a temporary order issued pursuant 

to this Chapter. 
(b) Protective orders entered pursuant to this Chapter shall be for a fixed 

period of time not to exceed one year. The court may renew a protective order 

for a fixed period of time not to exceed two years, including an order that 

previously has been renewed, upon a motion by the aggrieved party filed before 

the expiration of the current order; provided, however, that a temporary award 

of custody entered as part of a protective order may not be renewed to extend 

a temporary award of custody beyond the maximum one-year period. The court 

may renew a protective order for good cause. The commission of an act as 

defined in G.S. 50B-1(a) by the defendant after entry of the current order is not 

required for an order to be renewed. Protective orders entered, including 

consent orders, shall not be mutual in nature except where both parties file a 

claim and the court makes detailed findings of fact indicating that both parties 

acted as aggressors, that neither party acted primarily in self-defense, and 

that the right of each party to due process is preserved. 

(c) Acopy of any order entered and filed under this Article shall be issued to 

each party. In addition, a copy of the order shall be issued promptly to and 

retained by the police department of the city of the victim’s residence. If the 

victim does not reside in a city or resides in a city with no police department, 

copies shall be issued promptly to and retained by the sheriff, and the county 

police department, if any, of the county in which the victim resides. If the 

defendant is ordered to stay away from the child’s school, a copy of the order 

shall be delivered promptly by the sheriff to the principal or, in the principal’s 

absence, the assistant principal or the principal’s designee of each school 

named in the order. 
(cl) When a protective order issued under this Chapter is filed with the 

Clerk of Superior Court, the clerk shall provide to the applicant an informa- 

tional sheet developed by the Administrative Office of the Courts that explains 

the plaintiff’s right to apply for a permit under G.S. 14-415.15. 

(d) The sheriff of the county where a domestic violence order is entered shall 

provide for prompt entry of the order into the National Crime Information 

Center registry and shall provide for access of such orders to magistrates on a 

24-hour-a-day basis. Modifications, terminations, renewals, and dismissals of 

the order shall also be promptly entered. (1979, c. 561, s. 1; 1985, c. 463; 1994, 

Ex. Sess., c. 4, s. 2; 1995, c. 527, s. 1; 1995 (Reg. Sess., 1996), c. 591, s. 2; c. 742, 

s. 42.1.; 1999-23, s. 1; 2000-125, s. 9; 2002-105, s. 2; 2002-126, s. 29A.6(b); 

2003-107, s. 2; 2004-186, ss. 17.3-17.5; 2005-343, s. 2; 2005-423, s. 1) 

Editor’s Note. — Session Laws 1999-23, s. 

8, provides that the amendments made by ss. 1 
and 2 of that act become effective February 1, 
2000, only if funds are received by federal grant 
to implement those sections. The State Revisor 
of Statutes was informed that funds were re- 

ceived. 
Session Laws 2005-343, s. 3, provides: “The 

Administrative Office of the Courts shall de- 
velop a standard informational sheet for plain- 

tiffs issued protective orders under Chapter 

50B of the General Statutes that explains the 
plaintiffs’ right to apply for a permit under G.S. 

415/15.” 
Effect of Amendments. — Session Laws 

2004-186, ss. 17.3 through 17.5, effective Octo- 

ber 1, 2004, and applicable to actions filed on or 

after that date, rewrote subdivision (a)(4); in- 

serted subsection (al); and added the proviso at 

the end of the second sentence in subsection (b). 

Session Laws 2005-343, s. 2, effective Octo- 

ber 1, 2005, and applicable to protective orders 

issued on or after that date, added subsection 

Cel) 

Session Laws 2005-423, s. 1, effective Octo- 

ber 1, 2005, and applicable to orders entered on 

or after that date, rewrote subsection (a); made 

minor stylistic and punctuation changes in sub- 

divisions (a)(1) through (a)(12); substituted 

“two years” for “one year” in the second sen- 

tence of subsection (b); added the last sentence 

in subsection (c); and inserted “renewals” pre- 
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ceding “and dismissals” in subsection (d). 
Legal Periodicals. — For survey of 1979 

family law, see 58 N.C.L. Rev. 1471 (1980). 

CH. 50B. DOMESTIC VIOLENCE §50B-3.1 

For legislative survey on family and juvenile 
law, see 22 Campbell L. Rev. 253 (2000). 

CASE NOTES 

Domestic Violence Protective Order Im- 
properly Issued. — The court’s findings of 
fact did not support its conclusion of law that 
an act of domestic violence had occurred, where 
the court found that the husband had threat- 
ened the wife with immediate serious bodily 
injury, but no acts of domestic violence had 
been shown of which the court could bring 
about a cessation. Brandon v. Brandon, 132 

N.C. App. 646, 513 S.E.2d 589 (1999). 
Evidence indicating that the former wife en- 

tered the former husband’s trailer and spilled 
pasta and spices on the floor did not support the 
conclusion that domestic violence occurred to 
support issuance of a domestic violence protec- 
tive order. Price v. Price, 133 N.C. App. 440, 514 
SH 2dra93, (0999), 

Domestic violence protective order was not 
appropriate when daughter said that her fa- 
ther’s touching made her feel creepy, but failed 
to demonstrate that she was in fear of bodily 
injury. Smith v. Smith, 145 N.C. App. 434, 549 
S.E.2d 912, 2001 N.C. App. LEXIS 666 (2001). 
Mootness. — Father’s appeal of domestic 

violence protective order was not moot even 

though the order had expired as the father still 
might face legal consequences from the order. 
Smith v. Smith, 145 N.C. App. 434, 549 S.E.2d 

912, 2001 N.C. App. LEXIS 666 (2001). 

Consent Decree Vacated. — Trial court’s 
authority to enter a protective order or approve 
a consent agreement is dependent upon finding 
that an act of domestic violence occurred and 
that the order furthers the purpose of ceasing 
acts of domestic violence; since a trial court’s 

order approving a consent agreement provided 
that the domestic violence claims were dis- 
missed, the trial court did not have authority to 
enter the consent decree, and the consent de- 

cree was vacated. Bryant v. Williams, 161 N.C. 
App. 444, 588 S.E.2d 506, 2003 N.C. App. 
LEXIS 2195 (2003). 

Cited in Braswell v. Braswell, 98 N.C. App. 
231,390 S.E.2d 752; Story v. Story, 5 7N Canes 
909, 291 °5.H.2d 923°(1982). Bentieldsvateia,, 
Life Ins. Co., 82 N.C. App. 298, 346 S.E.2d 283 
(1986), modified on other grounds, 330 N.C. 

363, 410 S.E.2d 897 (1991); Brandon v. Bran- 

don, 132 N.C. App. 646, 513 S.E.2d 589 (1999). 

§ 50B-3.1. Surrender and disposal of firearms; violations; 
exemptions. 

(a) Required Surrender of Firearms. — Upon issuance of an emergency or ex 
parte order pursuant to this Chapter, the court shall order the defendant to 
surrender to the sheriff all firearms, machine guns, ammunition, permits to 
purchase firearms, and permits to carry concealed firearms that are in the 
care, custody, possession, ownership, or control of the defendant if the court 
finds any of the following factors: 

(1) The use or threatened use of a deadly weapon by the defendant or a 
pattern of prior conduct involving the use or threatened use of 
violence with a firearm against persons. 

(2) Threats to seriously injure or kill the aggrieved party or minor child by 
the defendant. 

(3) Threats to commit suicide by the defendant. 
(4) Serious injuries inflicted upon the aggrieved party or minor child by 

the defendant. 
(b) Ex Parte or Emergency Hearing. — The court shall inquire of the 

plaintiff, at the ex parte or emergency hearing, the presence of, ownership of, 
or otherwise access to firearms by the defendant, as well as ammunition, 
permits to purchase firearms, and permits to carry concealed firearms, and 
include, whenever possible, identifying information regarding the description, 
number, and location of firearms, ammunition, and permits in the order. 

(c) Ten-Day Hearing. — The court, at the 10-day hearing, shall inquire of 
the defendant the presence of, ownership of, or otherwise access to firearms by 
the defendant, as well as ammunition, permits to purchase firearms, and 
permits to carry concealed firearms, and include, whenever possible, identify- 
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ing information regarding the description, number, and location of firearms, 

ammunition, and permits in the order. 
(d) Surrender. — Upon service of the order, the defendant shall immediately 

surrender to the sheriff possession of all firearms, machine guns, ammunition, 

permits to purchase firearms, and permits to carry concealed firearms that are 

in the care, custody, possession, ownership, or control of the defendant. In the 

event that weapons cannot be surrendered at the time the order is served, the 

defendant shall surrender the firearms, ammunitions, and permits to the 

sheriff within 24 hours of service at a time and place specified by the sheriff. 

The sheriff shall store the firearms or contract with a licensed firearms dealer 

to provide storage. 
(1) If the court orders the defendant to surrender firearms, ammunition, 

and permits, the court shall inform the plaintiff and the defendant of 

the terms of the protective order and include these terms on the face 

of the order, including that the defendant is prohibited from owning, 

possessing, purchasing, or receiving or attempting to own, possess, 

purchase, or receive a firearm for so long as the protective order or any 

successive protective order is in effect. The terms of the order shall 

include instructions as to how the defendant may request retrieval of 

any firearms, ammunition, and permits surrendered to the sheriff 

when the protective order is no longer in effect. The terms shall also 

include notice of the penalty for violation of G.S. 14-269.8. 

(2) The sheriff may charge the defendant a reasonable fee for the storage 

of any firearms and ammunition taken pursuant toa protective order. 

The fees are payable to the sheriff. The sheriff shall transmit the 

proceeds of these fees to the county finance officer. The fees shall be 

used by the sheriff to pay the costs of administering this section and 

for other law enforcement purposes. The county shall expend the 

restricted funds for these purposes only. The sheriff shall not release 

firearms, ammunition, or permits without a court order eranting the 

release. The defendant must remit all fees owed prior to the autho- 

rized return of any firearms, ammunition, or permits. The sheriff 

shall not incur any civil or criminal liability for alleged damage or 

deterioration due to storage or transportation of any firearms or 

ammunition held pursuant to this section. 

(e) Retrieval. — If the court does not enter a protective order when the ex 

parte or emergency order expires, the defendant may retrieve any weapons 

surrendered to the sheriff unless the court finds that the defendant is 

precluded from owning or possessing a firearm pursuant to State or federal law 

or final disposition of any pending criminal charges committed against the 

person that is the subject of the current protective order. 

(f) Motion for Return. — The defendant may request the return of any 

firearms, ammunition, or permits surrendered by filing a motion with the court 

at the expiration of the current order or final disposition of any pending 

criminal charges committed against the person that is the subject of the 

current protective order and not later than 90 days after the expiration of the 

current order or final disposition of any pending criminal charges committed 

against the person that is the subject of the current protective order. Upon 

receipt of the motion, the court shall schedule a hearing and provide written 

notice to the plaintiff who shall have the right to appear and be heard and to 

the sheriff who has control of the firearms, ammunition, or permits. The court 

shall determine whether the defendant is subject to any State or federal law or 

court order that precludes the defendant from owning or possessing a firearm. 

The inquiry shall include: 
(1) Whether the protective order has been renewed. 

(2) Whether the defendant is subject to any other protective orders. 
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(3) Whether the defendant is disqualified from owning or possessing a 
firearm pursuant to 18 U.S.C. § 922 or any State law. 

(4) Whether the defendant has any pending criminal charges, in either 
State or federal court, committed against the person that is the 
subject of the current protective order. 

The court shall deny the return of firearms, ammunition, or permits if the 
court finds that the defendant is precluded from owning or possessing a 
firearm pursuant to State or federal law or if the defendant has any pending 
criminal charges, in either State or federal court, committed against the 
person that is the subject of the current protective order until the final 
disposition of those charges. 

(g) Motion for Return by Third-Party Owner. — A third-party owner of 
firearms, ammunition, or permits who is otherwise eligible to possess such 
items may file a motion requesting the return to said third party of any such 
items in the possession of the sheriff seized as a result of the entry of a 
domestic violence protective order. The motion must be filed not later than 30 
days after the seizure of the items by the sheriff. Upon receipt of the third 
party’s motion, the court shall schedule a hearing and provide written notice to 
all parties and the sheriff. The court shall order return of the items to the third 
party unless the court determines that the third party is disqualified from 
owning or possessing said items pursuant to State or federal law. If the court 
denies the return of said items to the third party, the items shall be disposed 
of by the sheriff as provided in subsection (h) of this section. 

(h) Disposal of Firearms. — If the defendant does not file a motion 
requesting the return of any firearms, ammunition, or permits surrendered 
within the time period prescribed by this section, if the court determines that 
the defendant is precluded from regaining possession of any firearms, ammu- 
nition, or permits surrendered, or if the defendant or third-party owner fails to 
remit all fees owed for the storage of the firearms or ammunition within 30 
days of the entry of the order granting the return of the firearms, ammunition, 
or permits, the sheriff who has control of the firearms, ammunition, or permits 
shall give notice to the defendant, and the sheriff shall apply to the court for an 
order of disposition of the firearms, ammunition, or permits. The judge, after 
a hearing, may order the disposition of the firearms, ammunition, or permits 
in one or more of the ways authorized by law, including subdivision (4), (4b), 
(5), or (6) of G.S. 14-269.1. If a sale by the sheriff does occur, any proceeds from 
the sale after deducting any costs associated with the sale, and in accordance 
with all applicable State and federal law, shall be provided to the defendant, if 
requested by the defendant by motion made before the hearing or at the 
hearing and if ordered by the judge. 

(i) It is unlawful for any person subject to a protective order prohibiting the 
possession or purchase of firearms to: 

(1) Fail to surrender all firearms, ammunition, permits to purchase 
firearms, and permits to carry concealed firearms to the sheriff as 
ordered by the court; 

(2) Fail to disclose all information pertaining to the possession of fire- 
arms, ammunition, and permits to purchase and permits to carry 
concealed firearms as requested by the court; or 

(3) Provide false information to the court pertaining to any of these items. 
(j) Violations. —- In accordance with G.S. 14-269.8, it is unlawful for any 

person to own, possess, purchase, or receive or attempt to own, possess, 
purchase, or receive a firearm, as defined in G.S. 14-409.39(2), machine gun, 
ammunition, or permits to purchase or carry concealed firearms if ordered by 
the court for so long as that protective order or any successive protective order 
entered against that person pursuant to this Chapter is in effect. Any 
aurea violating the provisions of this section shall be guilty of a Class H 
elony. 
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(k) Official Use Exemption. — This section shall not prohibit law enforce- 

ment officers and members of any branch of the United States armed forces, 

not otherwise prohibited under federal law, from possessing or using firearms 

for official use only. 
(1) Nothing in this section is intended to limit the discretion of the court in 

granting additional relief as provided in other sections of this Chapter. 

(2003-410, s. 1; 2004-203, s. 34(a); 2005-287, s. 4; 2005-423, ss. 2, ae) 

Cross References. — As to prohibition of “subdivision (4), (4a)” in subsection (h). 

purchase or possession of firearms by person 

subject to domestic violence order, see G.5. 

14-269.8. 
Editor’s Note. — Session Laws 2003-410, s. 

3, made this section effective December 1, 2003, 

and applicable to offenses committed on or after 

that date. 
Effect of Amendments. — Session Laws 

2004-203, s. 34(a), effective December 1, 2004, 

and applicable to offenses committed on or after 

that date, inserted “law, including” preceding 

Session Laws 2005-287, s. 4, effective August 
22, 2005, substituted “(4b)” for “(4a)” in the 

next-to-last sentence of subsection (h). 

Session Laws 2005-423, ss. 2 and 3, effective 

October 1, 2005, added “or final disposition of 

any pending criminal charges committed 

against the person that is the subject of the 

current protective order” to the end of subsec- 

tions (e) and (f); rewrote the first sentence of 

subsection (f); added subdivision (f)(4); and 

made minor punctuation changes. 

§ 50B-4. Enforcement of orders. 

(a) A party may file a motion for contempt for violation of any order entered 

pursuant to this Chapter. This party may file and proceed with that motion pro 

se, using forms provided by the clerk of superior court or a magistrate 

authorized ander G.S, 50B-2(cl)..Upon. the. filing pro se of a motion for 

contempt under this subsection, the cler 

facts show clearly that there is danger o 
k, or the authorized magistrate, if the 

f acts of domestic violence against the 

agerieved party or a minor child and the motion is made at a time when the 

clerk is not available, shall schedule an d issue notice of a show cause hearing 

with the district court division of the General Court of Justice at the earliest 

possible date pursuant to G.S. 5A-23. The Clerk, or the magistrate in the case 

of notice issued by the magistrate pursuant to this subsection, shall effect 

service of the motion, notice, and other papers through the appropriate law 

enforcement agency where the defendant is to be served. 

(b) Repealed by Session Laws 1999-23, s. 2, effective February 1, 2000. 

(c) A valid protective order entered pursuant to this Chapter shall be 

enforced by all North Carolina law enforcement agencies without further order 

of the court. 
(d) A valid protective order entered by the courts of another state or the 

courts of an Indian tribe shall be accorded full faith and credit by the courts of 

North Carolina whether or not the order has been registered and shall be 

enforced by the courts and the law enforcement agencies of North Carolina as 

if it were an order issued by a North Carolina court. In determining the 

validity of an out-of-state order for purposes of enforcement, a law enforcement 

officer may rely upon a copy of the protective order issued by another state or 

the courts of an Indian tribe that is provided to the officer and on the statement 

of a person protected by the order that t he order remains in effect. Even though 

registration is not required, a copy of a protective order may be registered in 

North Carolina by filing with the clerk of superior court in any county a copy 

of the order and an affidavit by a person protected by the order that to the best 

of that person’s knowledge the order is presently in effect as written. Notice of 

the registration shall not be given to the defendant. Upon registration of the 

order, the clerk shall promptly forwar d a copy to the sheriff of that county. 

Unless the issuing state has already entered the order, the sheriff shall provide 

for prompt entry of the order into the 

registry pursuant to G.S. 50B-3(d). 
National Crime Information Center 
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(e) Upon application or motion by a party to the court, the court shall 
determine whether an out-of-state order remains in full force and effect. (1979, 
e561, 5215719855 col 3ren4? 1987) ct 739 ps 6n1989 rer 461s 299 4a ioesoe 
c. 4, s. 3; 1995 (Reg. Sess., 1996), c. 591, s. 3; 1999-23, s. 2; 2002-126, s. 29A.6(c); 
2003-1075 S35) 

Editor’s Note. — Session Laws, 1999-23, s. of Statutes was informed that funds were re- 

8, provides that the amendments made by ss. 1 ceived. 
and 2 of that act become effective February 1, Legal Periodicals. — For survey of 1979 
2000, only if funds are received by federal grant family law, see 58 N.C.L. Rev. 1471 (1980). 
to implement those sections. The State Revisor 

CASE NOTES 

Cited in Braswell v. Braswell, 98 N.C. App. 
Zole S90 ro-Ke2dena 2990): 

§ 50B-4.1. Violation of valid protective order. 

(a) Except as otherwise provided by law, a person who knowingly violates a 
valid protective order entered pursuant to this Chapter or who knowingly 
violates a valid protective order entered by the courts of another state or the 
courts of an Indian tribe shall be guilty of a Class Al misdemeanor. 

(b) A law enforcement officer shall arrest and take a person into custody 
without a warrant or other process if the officer has probable cause to believe 
that the person knowingly has violated a valid protective order excluding the 
person from the residence or household occupied by a victim of domestic 
violence or directing the person to refrain from doing any or all of the acts 
specified in G.S. 50B-3(a)(Q). 

(c) When a law enforcement officer makes an arrest under this section 
without a warrant, and the party arrested contests that the out-of-state order 
or the order issued by an Indian court remains in full force and effect, the party 
arrested shall be promptly provided with a copy of the information applicable 
to the party which appears on the National Crime Information Center registry 
by the sheriff of the county in which the arrest occurs. 

(d) Unless covered under some other provision of law providing greater 
punishment, a person who commits a felony at a time when the person knows 
the behavior is prohibited by a valid protective order as provided in subsection 
(a) of this section shall be guilty of a felony one class higher than the principal 
felony described in the charging document. This subsection shall not apply to 
a person who is charged with or convicted of a Class A or B1 felony or to a 
person charged under subsection (f) of this section. 

(e) An indictment or information that charges a person with committing 
felonious conduct as described in subsection (d) of this section shall also allege 
that the person knowingly violated a valid protective order as described in 
subsection (a) of this section in the course of the conduct constituting the 
underlying felony. In order for a person to be punished as described in 
subsection (d) of this section, a finding shall be made that the person 
knowingly violated the protective order in the course of conduct constituting 
the underlying felony. 

(f) Unless covered under some other provision of law providing greater 
punishment, any person who knowingly violates a valid protective order as 
provided in subsection (a) of this section, after having been previously 
convicted of three offenses under this Chapter, shall be guilty of a Class H 
felony. (1997-471, s. 3; 1997-456, s. 27; 1999-23, s. 4; 2001-518, s. 5.) 
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Editor’s Note. — Session Laws 2005-2985, s. 

1, effective August 22, 2005, provides: “The 

North Carolina Sentencing and Policy Advisory 

Commission, pursuant to its statutory respon- 

sibilities under Article 4 of Chapter 164 of the 

General Statutes, shall study aggravating fac- 

tors which may be considered in capital felony 

sentencing pursuant to G.S. 15A-2000(e). In 

particular, the Commission shall examine the 

question of whether the State’s capital sentenc- 

ing law should include as an aggravating factor 

that the capital felony was committed at a time 

CH. 50B. DOMESTIC VIOLENCE S50B-5 

when the defendant knew the behavior was 
prohibited by a valid protective order entered 
pursuant to Chapter 50B of the General Stat- 
utes of North Carolina, or by a valid protective 
order entered by the courts of another state or 
the courts of an Indian tribe. The Commission 
shall report its findings and recommendations 
to the 2005 General Assembly not later than 
May 1, 2006. The report shall describe the 
Commission’s deliberations and shall include 
any policy recommendations and proposed leg- 

islation.” 

CASE NOTES 

Cited in State v. Anthony, 354 N.C. 372, 555 

S.E.2d 557, 2001 N.C. LEXIS 1222 (2001). 

§ 50B-4.2. False statement regarding protective order a 

misdemeanor. 

A person who knowingly makes a false statement to a law enforcement 

agency or officer that a protective order 

the courts of another state or Indian tri 

a Class 2 misdemeanor. (1999-23, s. 5.) 

entered pursuant to this Chapter or by 

be remains in effect shall be guilty of 

§ 50B-5. Emergency assistance. 

(a) A person who alleges that he or she or a minor child has been the victim 

of domestic violence may request the assistance of a local law enforcement 

agency. The local law enforcement agency shall respond to the request for 

assistance as soon as practicable. The local law enforcement officer responding 

to the request for assistance may take whatever steps are reasonably neces- 

sary to protect the complainant from harm and may advise the complainant of 

sources of shelter, medical care, counseling and other services. Upon request 

by the complainant and where feasib 

transport the complainant to appropria 
le, the law enforcement officer may 

te facilities such as hospitals, magis- 

trates’ offices, or public or private facilities for shelter and accompany the 

complainant to his or her residence, within the jurisdiction in which the 

request for assistance was made, so that the complainant may remove food, 

clothing, medication and such other personal property as 1s reasonably 

necessary to enable the complainant and any minor children who are presently 

in the care of the complainant to remain elsewhere pending further proceed- 

ings. 
(b) In providing the assistance authorized by subsection (a), no officer may 

be held criminally or civilly liable on account of reasonable measures taken 

under authority of subsection (a). (1979, c. 561, s. 1; 1985, c. 113, s. 5; 1999-23, 

s. 6.) 

Legal Periodicals. — For survey Ofek 1o 

family law, see 58 N.C.L. Rev. 1471 (1980). 

For article, “Litigating Police Misconduct 

Claims in North Carolina,” see 19 N.C. Cent. 

eal eS (Sie 

CASE NOTES 

Subsection (b) Not a Directive. — The 

provision of subsection (b) absolving officers 

from liability if reasonable measures are taken 

cannot be construed as a directive to take such 
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measures. Braswell v. Braswell, 98 N.C. App. 
231, 390 S.E.2d 752, modified on other grounds, 

330 N.C. 363, 410 S.E.2d 897 (1991). 

§ 50B-5.5. Employment discrimination unlawful. 

(a) No employer shall discharge, demote, deny a promotion, or discipline an 
employee because the employee took reasonable time off from work to obtain or 
attempt to obtain relief under this Chapter. An employee who is absent from 
the workplace shall follow the employer’s usual time-off policy or procedure, 
including advance notice to the employer, when required by the employer’s 
usual procedures, unless an emergency prevents the employee from doing so. 
An employer may require documentation of any emergency that prevented the 
employee from complying in advance with the employer’s usual time-off policy 
or procedure, or any other information available to the employee which 
supports the employee’s reason for being absent from the workplace. 

(b) The Commissioner of Labor shall enforce the provisions of this section 
according to Article 21 of Chapter 95 of the General Statutes, including the 
rules and regulations issued pursuant to the Article. (2004-186, s. 18.1.) 

Editor’s Note. — Session Laws 2004-186, s. 

18.3, made this section effective October 1, 
2004, and applicable to actions filed on or after 
that date. 

§ 50B-6. Construction of Chapter. 

This Chapter shall not be construed as granting a status to any person for 
any purpose other than those expressly stated herein. This Chapter shall not 
be construed as relieving any person or institution of the duty to report to the 
department of social services, as required by G.S. 7B-301, if the person or 
institution has cause to suspect that a juvenile is abused or neglected. (1979, 
COGS eels a Gallus. Ol 998 2028s mie) 

CASE NOTES 

Marital Status Not Changed. — The leg- 
islature obviously did not intend for protective 
orders under this Chapter to change marital 
status. Benfield v. Pilot Life Ins. Co., 82 N.C. 
App. 293, 346 S.E.2d 283 (1986). 

Wife who had obtained a temporary protec- 
tive order under this Chapter containing find- 
ings that husband had physically assaulted 
wife, ordering him to vacate and not return to 
the family residence, and granting exclusive 
possession and full use of the home to wife was 

not legally separated at the time of her hus- 
band’s death, for purposes of insurance policy 
providing benefits upon the death of husband 
unless they were legally separated. Benfield v. 
Pilot Life Ins. Co., 82 N.C. App. 298, 346 S.E.2d 
283 (1986). 

Cited in Braswell v. Braswell, 98 N.C. App. 
231, 390 $.E.2d 752 (1990); Augur v. Augur, 356 
N.C. 582,573 1 Hed, 125.2002) N.C = 
12622002); 

§ 50B-7. Remedies not exclusive. 

The remedies provided by this Chapter are not exclusive but are additional 
to remedies provided under Chapter 50 and elsewhere in the General Statutes. 
(LT ee eo Olhucmslh)) 

CASE NOTES 

Cited in Braswell v. Braswell, 98 N.C. App. 
231, 390 S.E.2d 752 (1990). 
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§ 50B-8. Effect upon prosecution for violation of § 14-184 
or other offense against public morals. 

The granting of a protective order, prosecution for violation of this Chapter, 

or the granting of any other relief or the institution of any other enforcement 

proceedings under this Chapter shall not be construed to afford a defense to 

any person or persons charged with fornication and adultery under G.S. 14-184 

or charged with any other offense against the public morals; and prosecution, 

conviction, or prosecution and conviction for violation of any provision of this 

Chapter shall not be a bar to prosecution for violation of G.S. 14-184 or of any 

other statute defining an offense or offenses against the public morals. (1979, 

c) 561, s: 1; 2003-107, s. 4.) 

Cross References. — For similar provision 
applicable to domestic criminal trespass, see 

G.S. 14-134.3. 

CASE NOTES 

Cited in Braswell v. Braswell, 98 N.C. App. 
231390 Seba io (1990): 

§ 50B-9. Domestic Violence Center Fund. 

The Domestic Violence Center Fund is established within the State Trea- 

sury. The fund shall be administered by the Department of Administration, 

North Carolina Council for Women, and shall be used to make grants to centers 

for victims of domestic violence and to The North Carolina Coalition Against 

Domestic Violence, Inc. This fund shall be administered in accordance with the 

provisions of the Executive Budget Act. The Department of Administration 

shall make quarterly grants to each eligible domestic violence center and to 

The North Carolina Coalition Against Domestic Violence, Inc. Each grant 

recipient shall receive the same amount. To be eligible to receive funds under 

this section, a domestic violence center must meet the following requirements: 

(1) It shall have been in operation on the preceding July 1 and shall 

continue to be in operation. 
(2) It shall offer all of the following services: a hotline, transportation 

services, community education programs, daytime services, and call 

forwarding during the night and it shall fulfill other criteria estab- 

lished by the Department of Administration. 

(3) It shall be a nonprofit corporation or a local governmental entity. 

(1991, c. 693, s. 3; 1991 (Reg. Sess., 1992), c. 988, s. ie) 
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Chapter 50C. 

Civil No-Contact Orders. 

Sec. Sec. 

50C-1. Definitions. 50C-7. Permanent civil no-contact order. 

50C-2. Commencement of action; filing fees not 50C-8. Duration; extension of orders. 

permitted; assistance. 50C-9. Notice of orders. 
50C-3. Process for action for no-contact order. EOC Ou Violation: 

50C-4. Hearsay exception. 
50C-5. Civil no-contact order; remedy. 
50C-6. Temporary civil no-contact order; court 

holidays and evenings. 

50C-11. Remedies not exclusive. 

§ 50C-1. Definitions. 

The following definitions apply in this Chapter: 
(1) Abuse. — To physically or mentally harm, harass, intimidate, or 

interfere with the personal liberty of another. 
(2) Civil no-contact order. — An order granted under this Chapter, which 

includes a remedy authorized by G.S. 50C-5. 
(3) Nonconsensual. — A lack of freely given consent. 

(4) Sexual conduct. — Any intentional or knowing touching, fondling, or 

sexual penetration by a person, either directly or through clothing, of 

the sexual organs, anus, or breast of another, whether an adult or a 

minor, for the purpose of sexual gratification or arousal. For purposes 

of this subdivision, the term shall include the transfer or transmission 

of semen. 
(5) Repealed by Session Laws 2004-199, s. 50, effective August 17, 2004. 

(6) Stalking. — Following on more than one occasion or otherwise 

harassing, as defined in G.S. 14-277.3(c), another person without legal 

purpose with the intent to do any of the following: 

a. Place the person in reasonable fear either for the person’s safety or 

the safety of the person’s immediate family or close personal 

associates. 
b. Cause that person to suffer substantial emotional distress by 

placing that person in fear of death, bodily injury, or continued 

harassment and that in fact causes that person substantial 

emotional distress. 
(7) Unlawful conduct. — The commission of one or more of the following 

acts upon a person, but does not include acts of self-defense or defense 

of others: 
a. Nonconsensual sexual conduct, including single incidences of 

nonconsensual sexual conduct. 
b. Stalking. 

(8) Victim. — A person against whom an act of unlawful conduct has been 

committed by another person not involved in a personal relationship 

with the person as defined in G.S. 50B-1(b). (2004-194, s. 1; 2004-199, 

0S) 

Editor’s Note. — Session Laws 2004-194, s. House Bill 951, 2003 Regular Session [2004- 

2, made this chapter effective December 1, 194], becomes law, then G.S. 50C-1(5) as en- 

2004, and applicable to actions that give rise to acted by Section 1 of House Bill 951, 2003 

civil no-contact orders issued under this act on Regular Session [2004-194] is repealed.” G.S. 

or after that date. 50C-1(5) is set out above as repealed. 

Session Laws 2004-199, s. 50, provides: “If 

423 



$50C-2 CH. 50C. CIVIL NO-CONTACT ORDERS. $50C-5 

§ 50C-2. Commencement of action; filing fees not permit- 
ted; assistance. 

(a) An action is commenced under this Chapter by filing a verified complaint 
for a civil no-contact order in district court or by filing a motion in any existing 
civil action, by any of the following: 

(1) Aperson who is a victim of unlawful conduct that occurs in this State. 
(2) Acompetent adult who resides in this State on behalf of a minor child 

or an incompetent adult who is a victim of unlawful conduct that 
occurs in this State. 

(b) No court costs shall be assessed for the filing or service of the complaint, 
or the service of any orders. 

(c) An action commenced under this Chapter may be filed in any county 
permitted under G.S. 1-82 or where the unlawful conduct took place. 

(d) Ifthe victim states that disclosure of the victim’s address would place the 
victim or any member of the victim’s family or household at risk for further 
unlawful conduct, the victim’s address may be omitted from all documents filed 
with the court. If the victim has not disclosed an address under this subsection, 
the victim shall designate an alternative address to receive notice of any 
motions or pleadings from the opposing party. (2004-194, s. 1.) 

§ 50C-3. Process for action for no-contact order. 

(a) Any action for a civil no-contact order requires that a separate summons 
be issued and served. The summons issued pursuant to this Chapter shall 
require the respondent to answer within 10 days of the date of service. 
Attachments to the summons shall include the complaint for the civil no- 
contact order, and any temporary civil no-contact order that has been issued 
and the notice of hearing on the temporary civil no-contact order. 

(b) Service of the summons and attachments shall be by the sheriff by 
personal delivery in accordance with Rule 4 of the Rules of Civil Procedure, 
and if the respondent cannot with due diligence be served by the sheriff by 
personal delivery, the respondent may be served by publication by the 
complainant in accordance with Rule 4G1) of the Rules of Civil Procedure. 

(c) The court may enter a civil no-contact order by default for the remedy 
sought in the complaint if the respondent has been served in accordance with 
this section and fails to answer as directed, or fails to appear on any 
subsequent appearance or hearing date agreed to by the parties or set by the 
courts (2004-194 5cr 1) 

§ 50C-4. Hearsay exception. 

In proceedings for an order or prosecutions for violation of an order under 
this Chapter, the prior sexual activity or the reputation of the victim is 
inadmissible except when it would be admissible in a criminal prosecution 
under G.S. 8C, Rule 412. (2004-194, s. 1.) 

§ 50C-5. Civil no-contact order; remedy. 

(a) Upon a finding that the victim has suffered unlawful conduct committed 
by the respondent, the court may issue temporary or permanent civil no- 
contact orders as authorized in this Chapter. In determining whether or not to 
issue a civil no-contact order, the court shall not require physical injury to the 
victim. 

(b) The court may grant one or more of the following forms of relief in its 
orders under this Chapter: 
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(1) Order the respondent not to visit, assault, molest, or otherwise 

interfere with the victim. 
(2) Order the respondent to cease stalking the victim, including at the 

victim’s workplace. 
(3) Order the respondent to cease harassment of the victim. 

(4) Order the respondent not to abuse or injure the victim. 

(5) Order the respondent not to contact the victim by telephone, written 

communication, or electronic means. 

(6) Order the respondent to refrain from entering or remaining present at 

the victim’s residence, school, place of employment, or other specified 

places at times when the victim is present. 
(7) Order other relief deemed necessary and appropriate by the court. 

(c) A civil no-contact order shall include the following notice, printed in 

conspicuous type: “A knowing violation of a civil no-contact order shall be 

punishable as contempt of court which may result in a fine or imprisonment.” 

(2004-194, s. 1.) 

§ 50C-6. Temporary civil no-contact order; court holidays 

and evenings. 

(a) A temporary civil no-contact order may be granted ex parte, without 

evidence of service of process or notice, only if both of the following are shown: 

(1) It clearly appears from specific facts shown by a verified complaint or 

affidavit that immediate injury, loss, or damage will result to the 

victim before the respondent can be heard in opposition. 

(2) Either one of the following: 
a. The complainant certifies to the court in writing the efforts, if any, 

that have been made to give the notice and the reasons support- 

ing the claim that notice should not be required. 

b. The complainant certified to the court that there is good cause to 

grant the remedy because the harm that the remedy is intended 

to prevent would likely occur if the respondent were given any 

prior notice of the complainant’s efforts to obtain judicial relief. 

(b) Every temporary civil no-contact order granted without notice shall: 

(1) Be endorsed with the date and hour of issuance. 

(2) Be filed immediately in the clerk’s office and entered of record. 

(3) Define the injury, state why it is irreparable and why the order was 

granted without notice. 
(4) Expire by its terms within such time after entry, not to exceed 10 days. 

(5) Give notice of the date of hearing on the temporary order as provided 

in G.S. 50C-8(a). 
(c) Ifthe respondent appears in court for a hearing on a temporary order, the 

respondent may elect to file a general appearance and testify. Any resulting 

order may be a temporary order, governed by this section. Notwithstanding the 

requirements of this section, if all requirements of G.S. 50C-7 have been met, 

the court may issue a permanent order. 

(d) When the court is not in session, the complainant may file for a 

temporary order before any judge or magistrate designated to grant relief 

under this Chapter. If the judge or magistrate finds that there is an immediate 

and present danger of harm to the victim and_ that the requirements of 

subsection (a) of this section have been met, the judge or magistrate may issue 

a temporary civil no-contact order. The chief district court judge may designate 

for each county at least one judge or magistrate to be reasonably available to 

issue temporary civil no-contact orders when the court is not in session. 

(2004-194, s. 1.) 

425 



§50C-7 CH. 50C. CIVIL NO-CONTACT ORDERS. $50C-9 

§ 50C-7. Permanent civil no-contact order. 

Upon a finding that the victim has suffered unlawful conduct committed by 
the respondent, a permanent civil no-contact order may issue if the court 
additionally finds that process was properly served on the respondent, the 
respondent has answered the complaint and notice of hearing was given, or the 
respondent is in default. No permanent civil no-contact order shall be issued 
without notice to the respondent. (2004-194, s. 1.) 

§ 50C-8. Duration; extension of orders. 

(a) Atemporary civil no-contact order shall be effective for not more than 10 
days as the court fixes, unless within the time so fixed the temporary civil 
no-contact order, for good cause shown, is extended for a like period or a longer 
period if the respondent consents. The reasons for the extension shall be stated 
in the temporary order. In case a temporary civil no-contact order is granted 
without notice and a motion for a permanent civil no-contact order is made, it 
shall be set down for hearing at the earliest possible time and takes precedence 
over all matters except older matters of the same character. When the motion 
for a permanent civil no-contact order comes on for hearing, the complainant 
may proceed with a motion for a permanent civil no-contact order, and, if the 
complainant fails to do so, the judge shall dissolve the temporary civil 
no-contact order. On two days’ notice to the complainant or on such shorter 
notice to that party as the judge may prescribe, the respondent may appear 
and move its dissolution or modification. In that event the judge shall proceed 
to hear and determine such motion as expeditiously as the ends of justice 
require. 

(b) A permanent civil no-contact order shall be effective for a fixed period of 
time not to exceed one year. 

(c) Any order may be extended one or more times, as required, provided that 
the requirements of G.S. 50C-6 or G.S. 50C-7, as appropriate, are satisfied. The 
court may renew an order, including an order that previously has been 
renewed, upon a motion by the complainant filed before the expiration of the 
current order. The court may renew the order for good cause. The commission 
of an act of unlawful conduct by the respondent after entry of the current order 
is not required for an order to be renewed. If the motion for extension is 
uncontested and the complainant seeks no modification of the order, the order 
may be extended if the complainant’s motion or affidavit states that there has 
been no material change in relevant circumstances since entry of the order and 
states the reason for the requested extension. Extensions may be granted only 
in open court and not under the provisions of G.S. 50D-6(c) [G.S. 50C-6(d)]. 

(d) Any civil no-contact order expiring on a day the court is not open for 
eet das shall expire at the close of the next court business day. (2004-194, s. 
ie 

Editor’s Note. — The bracketed reference, the direction of the Revisor of Statutes as it 

“IG.S. 50C-6(d)]” in subsection (c), was added at appears to be the intended reference. 

§ 50C-9. Notice of orders. 

(a) The clerk of court shall deliver on the same day that a civil no-contact 
order is issued, a certified copy of that order to the sheriff. 

(b) Unless the respondent was present in court when the order was issued, 
the sheriff shall serve the order on the respondent and file proof of service in 
the manner provided for service of process in civil proceedings. If the summons 
has not yet been served upon the respondent, it shall be served with the order. 

426 



§$50C-10 CH. 50C. CIVIL NO-CONTACT ORDERS. §50C-11 

(c) Acopy of the order shall be issued promptly to and retained by the police 
department of the municipality of the victim’s residence. If the victim's 
residence is not located in a municipality or in a municipality with no police 
department, copies shall be issued promptly to and retained by the sheriff and 
the county police department, if any, of the county in which the victim’s 
residence is located. 

(d) Any order extending, modifying, or revoking any civil no-contact order 
shall be promptly delivered to the sheriff by the clerk and served by the sheriff 
in accordance with the provisions of this section. (2004-194, s. 1.) 

§ 50C-10. Violation. 

A knowing violation of an order entered pursuant to this Chapter is 
punishable as contempt of court. (2004-194, s. 1.) 

§ 50C-11. Remedies not exclusive. 

The remedies provided by this Chapter are not exclusive but are additional 

to other remedies provided under law. (2004-194, s. 1.) 
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Chapter 51. 

Marriage. 

Article 1. 

General Provisions. 

Sec. 
51-1. Requisites of marriage; solemnization. 
51-1.1. Certain marriages performed by minis- 

ters of Universal Life Church val- 
idated. 

51-1.2. Marriages between persons of the same 
gender not valid. 

51-2. Capacity to marry. 
51-2.1. Marriage of certain underage parties. 
51-2.2. Parent includes adoptive parent. 
51-3. Want of capacity; void and voidable mar- 

riages. 
51-3.1. Interracial marriages validated. 
51-3.2. Marriage licensed and solemnized by a 

federally recognized Indian Na- 
tion or Tribe. 

51-4. Prohibited degrees of kinship. 
51-5. Marriages between slaves validated. 

Article 2. 

Marriage Licenses. 

51-6. Solemnization without license unlawful. 

51-7. Penalty for solemnizing without license. 

Sec. 
51-8. License issued by register of deeds. 

51-8.1. [Repealed.| 

51-8.2. Issuance of marriage license when ap- 
plicant is unable to appear. 

51-9 through 51-14. [Repealed.] 

51-15. Obtaining license by false representa- 
tion misdemeanor. 

51-16. Form of license. 

51-16.1. Form of license for Address Confiden- 
tiality Program participant. 

51-17. Penalty for issuing license unlawfully. 

51-18. Record of licenses and returns; originals 

filed. 

51-18.1. Correction of errors in application or 
license; amendment of names in 

application or license. 

51-19. Penalty for failure to record. 

51-20. [Repealed.] 

51-21. Issuance of delayed marriage certifi- 

cates. 

ARTICLE 1. 

General Provisions. 

§ 51-1. Requisites of marriage; solemnization. 

A valid and sufficient marriage is created by the consent of a male and 

female person who may lawfully marry, presently to take each other as 

husband and wife, freely, seriously and plainly expressed by each in the 

presence of the other, either: 
(1)a. In the presence of an ordained minister of any religious denomina- 

tion, a minister authorized by a church, or a magistrate; and 

b. With the consequent declaration by the minister or magistrate that 

the persons are husband and wife; or 
(2) In accordance with any mode of solemnization recognized by any 

religious denomination, or federally or State recognized Indian Nation 

or Tribe. 
Marriages solemnized before March 9, 1909, by ministers of the gospel 

licensed, but not ordained, are validated from their consummation. (LS 71-2 66s 

193, s. 3; Code, s. 1812; Rev., s. 2081; 1908, c. 47; 1909, c. 704, s. 2; ¢. ee One e 

5. 2498; 1945, c. 839; 1965, c. 152; 1971, c. 1185, s. 26; 1977, c. 592, s. li 

9000-58, ss. 1, 2; 2001-14, ss. 1, 2; 2001-62, ss. 1, 17; 2002-115, ss. 5, 6; 

2002-159, s. 13(a); 2003-4, s. 1; 2005-56, s. 1.) 

Local Modification. — Bertie: 1951, c. 852; 

town of Sparta: 1969, c. 1020. 
Cross References. — As to divorce and 

alimony, see Chapter 50. As to powers and 
liabilities of married persons, see G.S. 52-1 et 

seq. 
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Editor’s Note. — Session Laws 1998-120, s. 

3, provides: “Section 2 of this act shall apply 
only to district court judges, who were formerly 
assistant district attorneys of the Thirteenth 
Judicial District, and shall expire on July 31, 

1999.” 
Session Laws 2001-62, s. 16, provides: “The 

Administrative Office of the Courts shall de- 
velop any and all forms necessary for carrying 
out the purpose of this act and distribute them 
to the Office of the Clerk of Superior Court in 

each county.” 
Session Laws 2002-115, s. 5, effective Novem- 

ber 25, 2002, and expiring December 1, 2002, 

inserted “a resident superior court judge, or an 
emergency superior court judge of this State” 
following “minister authorized by a church” in 
subdivision (1)a; and substituted “declaration 

by the minister, judge” for “declaration by the 
minister” in subdivision (1)b. 

Session Laws 2002-115, s. 6, effective Sep- 
tember 19, 2002, and expiring September 22, 
2002, inserted “district court judge” following 
“minister authorized by a church” in subdivi- 
sion (1)a; and substituted “declaration by the 
minister, judge” for “declaration by such minis- 
ter” in subdivision (1)b. 

Session Laws 2002-159, s. 13(b), provides: 

“Any marriage solemnized on or after October 
1, 2001, and before the effective date of this act 
[approved October 11, 2002] and otherwise 

CH. 51. MARRIAGE §51-1 

valid is not invalid because the minister or 
magistrate failed to declare the persons hus- 
band and wife.” 

Session Laws 2003-4, s. 1, effective March 28, 
2003, and expiring March 31, 2003, in subdivi- 

sion (1)a, inserted “a district court judge of this 
State” following “church”; and in (1)b, substi- 
tuted “minister, judge,” for “minister” following 
“declaration by the.” 

Session Laws 2005-56, s. 1, effective June 23, 

2005, and expiring June 27, 2005, in subdivi- 
sion (1)a, inserted “a district court judge of this 
State or of another state” following “authorized 
by a church’; and in (1)b, substituted “minister, 

district court judge,” for “minister” following 
“consequent declaration by the.” 

Legal Periodicals. — For article on com- 
mon-law marriage in North Carolina, see 16 
N.C.L. Rev. 259 (1938). 

For comment on the enforceability of marital 
contracts, see 47 N.C.L. Rev. 815 (1969). 

For article, “An Evolutionary Consideration 
of the Marriage Formalities of Licensure and 
Solemnization in Contemporary English and 
North Carolinian Statutory Law,” see 10 N.C. 
Cent. L.J. 1 (1978). 

For note on constitutional law and an illegit- 
imate child’s paternal inheritance rights, see 16 
Wake Forest L. Rev. 205 (1980). 

For survey of 1980 family law, see 59 N.C.L. 
Rev. 1194 (1981). 

CASE NOTES 

As to history of marriage laws, see State 
v. Bray, 35 N.C. 289 (1852); State v. Parker, 106 

N.C. 711, 11 S.E. 517 (1890); State v. Wilson, 

121 N.C. 650, 28'S. He 4161397): 

There is no such thing as marriage sim- 
ply by consent in this State. State v. Samuel, 
19 N.C. 177 (1836); State v. Patterson, 24 N.C. 

346) (1842) sStatesy. Brayeso NIC. 9289 (1852): 
Cooke v. Cooke, 61 N.C. 583 (1868); State v. 

Parker, LOG'N.C. 711,11. S.E. 517 G890); State 
v, Melton 120 5N,C 15912605: tesa. 130 7), 
State v. Wilson, 121 N.C. 650, 28 S.E. 416 

(1897); State v. Alford, 298 N.C. 465, 259 S.E.2d 
242 (1979); State v. Lynch, 301 N.C. 479, 272 
S.E.2d 349 (1980), decided prior to the amend- 
ment by Session Laws 2001-62, s. 1. 

Essentials of This Section Must Be Fol- 
lowed. — While consent is essential to mar- 
riage in this State, it is not the only essential, 
but it must be acknowledged in the manner and 
before some person prescribed by this section. 
State v. Wilson, 121 N.C. 650, 28 S.E. 416 

(1897); State v. Lynch, 301 N.C. 479, 272 S.E.2d 
349 (1980), decided prior to the amendment by 
Session Laws 2001-62, s. 1. 

When Marriage Is Complete. — Marriage 
is in law complete when parties able to contract 

and willing to contract have actually contracted 
to be man and wife, in the forms and with the 

solemnities required by law. Consummation by 
carnal knowledge is not necessary to its valid- 
ity. State v. Patterson, 24 N.C. 346 (1842). 

A valid marriage must be solemnized in 
the presence of one of three persons: (1) an 
ordained minister of any religious denomina- 
tion; (2) a minister authorized by his church; or 
(3) a magistrate., rev'd on other grounds, State 
v. Lynch, 46 N.C. App. 608, 265 S.E.2d 491; 301 
N.C. 479, 272 S.E.2d 349 (1980), decided prior 

to the amendment by Session Laws 2001-62, s. 

ih, 

Instructions Defining “Church” and “Re- 
ligious Denomination” Properly Refused. 
— In a bigamy prosecution in which the crucial 
determination was whether the person before 
whom a purported prior marriage of defendant 
was solemnized was an ordained minister of 
any religious denomination or a minister au- 
thorized by his church, the determination of 
whether there was a church or a religious 
denomination was not for the jury, since it was 
a matter of ecclesiastical law, and the trial 

court properly refused to give defendant’s re- 
quested instructions defining “church” and “re- 
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ligious denomination.” State v. Lynch, 46 N.C. 
App. 608, 265 S.E.2d 491, rev’d on other 

grounds, 301 N.C. 479, 272 S.E.2d 349 (1980). 
Mail-Order Minister Not Qualified to 

Perform Valid Ceremony. — A ceremony 
solemnized by a Roman Catholic layman in the 
mail order business, who bought for $10.00 a 
mail order certificate giving him “credentials of 
minister” in the Universal Life Church, Inc., 

was not a ceremony of marriage to be recog- 
nized for purposes of a bigamy prosecution in 
this State. State v. Lynch, 301 N.C. 479, 272 
S.E.2d 349 (1980). But see § 51-1.1. 
For case in which church elder was held 

an ordained minister, authorized to cele- 

brate the rites of matrimony, see State v. 
Parker, 106 N.C. 711, 11 S.E. 517 (1890). 
Impersonation of Minister. — A private 

citizen who impersonates an ordained minister 
and, with the consent of the parties, solemnizes 
a marriage between a man and woman is not 
guilty of any criminal offense known to the 
common or statute law. State v. Brown, 119 

IGS 825025 Sok. 820 (1896). 
Evidence of Marriage by Justice of 

Peace. — It is sufficient evidence of a marriage 
that it was solemnized by one in the known 
enjoyment of the office of justice of the peace, 
and acting as such. His commission need not be 
produced. State v. Robbins, 28 N.C. 23, 44 Am. 

Dec. 64 (1845). 
Amarriage procured by force or fraud is 

void ab initio, and may be treated as null by 
every court in which its validity may be inci- 
dentally drawn in question. Scroggins vy. 
Scroggins, 14 N.C. 535 (1832). 
But a marriage contracted while under 

arrest for seduction is not contracted un- 

ART. 1. GENERAL PROVISIONS §51-1.2 

der duress. State v. Davis, 79 N.C. 603 (1878). 
Sham Marriage a Nullity. — A marriage 

pretendedly celebrated before an unauthorized 
person is a nullity and not capable of being 
legalized by consent. State v. Wilson, 121 N.C. 
650, 28 S.E. 416 (1897). 

Indian Custom Held Not a Valid Mar- 
riage. — There is but one law of marriage for 
all the residents of this State. Hence cohabita- 
tion between an Indian man and woman ac- 
cording to the customs of their tribe, by which 
the parties were at liberty to dissolve the con- 
nection at pleasure, did not constitute a mar- 
riage. State v. Ta-cha-na-tah, 64 N.C. 614 
(1870), decided prior to the amendment by 
Session Laws 2001-62, s. 1. 
Legislature May Dispense With Formal- 

ity. — The substance of marriage, the consent 
of the parties, existing, it was as clearly within 
the power of the legislature to dispense with 
any particular formality as it was to prescribe 
such. State v. Whitford, 86 N.C. 636 (1882). 

Validation by Retroactive Legislation. — 
It is competent for the legislature by retrospec- 
tive legislation to give validity to a marriage 
which is invalid by reason of the nonobservance 
of some solemnity required by statute. It is 
otherwise where such marriage is a nullity. 
Cooke v. Cooke, 61 N.C. 583 (1868). 

Wife Need Not Use Husband’s Surname. 
— There is no statutory requirement in this 
State that a married woman use her husband’s 
surname. In re Mohlman, 26 N.C. App. 220, 216 
S.E.2d 147 (1975). 
Applied in State v. Woodruff, 99 N.C. App. 

107, 392 S.E.2d 434 (1990). 
Cited in Western Conference of Original 

Free Will Baptists v. Creech, 256 N.C. 128, 123 

S.E.2d 619 (1962). 

§ 51-1.1. Certain marriages performed by ministers of 
Universal Life Church validated. 

Any marriages performed by ministers of the Universal Life Church prior to 

July 3, 1981, are validated, unless they have been invalidated by a court of 

competent jurisdiction, provided that all other requirements of law have been 

met and the marriages would have been valid if performed by an official 
authorized by law to perform wedding ceremonies. (1981, c. 797.) 

CASE NOTES 

Where marriage was never invalidated, 
this section applied to validate it. The net effect 
of this section was to render the marriage valid 

than void. Fulton v. Vickery, 73 N.C. App. 382, 
326 S.E.2d 354, cert. denied, 313 N.C. 599, 332 

S.E.2d 178 (1985). 
from its inception, as it was voidable, rather 

§ 51-1.2. Marriages between persons of the same gender 

not valid. 

Marriages, whether created by common law, contracted, or performed 

431 



§51-2 CH. 51. MARRIAGE §51-2 

outside of North Carolina, between individuals of the same gender are not 
valid in North Carolina. (1995 (Reg. Sess., 1996), c. 588, s. 1.) 

Legal Periodicals. — For article, “Distinc- 
tions of Form or Substance: Monogamy, Polyg- 

amy and Same-Sex Marriage,” see 75 N.C.L. 
Rev 50150199 7) 

OPINIONS OF ATTORNEY GENERAL 

Penalties for Issuance of Marriage Li- 
censes to Individuals of Same Gender. — A 
register of deeds would violate North Carolina 
law in issuing a marriage license to persons of 
the same gender and if, in issuing such a 
license, the register of deeds operates in bad 

§ 51-2. Capacity to marry. 

faith he may subject himself to the penalties 
provided in G.S. 161-27. See opinion of Attor- 
ney General to Mr. Willie L. Covington, Regis- 
ter of Deeds, Durham County Courthouse, 2004 

N.C.A.G,. 2 (3/29/04). 

(a) All unmarried persons of 18 years, or older, may lawfully marry, except 
as hereinafter forbidden. 

(al) Persons over 16 years of age and under 18 years of age may marry, and 
the register of deeds may issue a license for the marriage, only after there shall 
have been filed with the register of deeds a written consent to the marriage, 
said consent having been signed by the appropriate person as follows: 

(1) By a parent having full or joint legal custody of the underage party; or 
(2) By a person, agency, or institution having legal custody or serving as 

a guardian of the underage party. 
Such written consent shall not be required for an emancipated minor if a 
certificate of emancipation issued pursuant to Article 35 of Chapter 7B of the 
General Statutes or a certified copy of a final decree or certificate of emanci- 
pation from this or any other jurisdiction is filed with the register of deeds. 

(b) Persons over 14 years of age and under 16 years of age may marry as 
provided in G.S. 51-2.1. 

(b1) It shall be unlawful for any person under 14 years of age to marry. 
(c) When a license to marry is procured by any person under 18 years of age 

by fraud or misrepresentation, a parent of the underage party, a person, 
agency, or institution having legal custody or serving as a guardian of the 
underage party, or a guardian ad litem appointed to represent the underage 
party pursuant to G.S. 51-2.1(b) is a proper party to bring an action to annul 
the marriage. (R.C., c. 68, s. 14; 1871-2, c. 193; Code, s. 1809; Rev., s. 2082; C.5S., 
a) 2494-1993) c..75; 1933, c. 269) 6.15 1939, cc, 375.94 C1364, 5.02 el meee 
186; 1967, c. 957, s. 1; 1969, c. 982; 1985, c. 608; 1998-202, s. 13(s); 2001-62, s. 
2; 2001-487, s. 60.) 

Cross References. — As to declaration of 
certain marriages as void on application of 
either party, see G.S. 50-4. 

Editor’s Note. — Session Laws 2001-62, s. 

16, provides: “The Administrative Office of the 
Courts shall develop any and all forms neces- 
sary for carrying out the purpose of this act and 
distribute them to the Office of the Clerk of 
Superior Court in each county.” 

Legal Periodicals. — For comment on the 
1923 amendment, see 1 N.C.L. Rev. 295 (1923). 

As to annulment under the 1939 amendment, 

see 17 N.C.L. Rev. 353 (1939). 
For comment on the 1947 amendment, see 25 

N.C.L. Rev. 414 (1947). 
For article on a model act to prevent the 

sexual exploitation of children, see 17 Wake 
Forest L. Rev. 535 (1981). 

CASE NOTES 

Effect of Lack of Parental Consent and 
Special License. — The marriage of a female 

between the ages of 14 and 16 (now between 16 
and 18) without the written consent of her 
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parent and without the special license required 
by this section, is not void but voidable. Sawyer 
v. Slack, 196 N.C. 697, 146 S.E. 864 (1929). 
Applied in State v. Ewell, 168 N.C. App. 98, 

606 S.E.2d 914, 2005 N.C. App. LEXIS 169 

ART. 1. GENERAL PROVISIONS §51-2.1 

(2005), cert. denied, 359 N.C. 412, 612 S.E.2d 
327 (2005). 

Cited in Gastonia Personnel Corp. v. Rogers, 
DUE Cae LO lb LO GLO 10): 

OPINIONS OF ATTORNEY GENERAL 

Effective Date of 2001 Amendment. — A 
pregnant female who is less than 14 and who 
obtained a marriage license before October 1, 
2001, may not lawfully marry after that date. 
See opinion of Attorney General to Ann Shaw, 
Randolph County Register of Deeds, 2001 N.C. 

Who Is over 16 Years of Age and Under 18 
Years of Age. — When a 14/15 year old is 
marrying a 16/17 year old, the register of deeds 
must require a court order from the 14/15 year 
old and the appropriate written consent from 
the 16/17 year old. See opinion of Attorney 

AG LEXIS 36 (10/9/01). 
Written Consent for Marriage of Person 

General to Ann Shaw, Randolph County Regis- 
ter of Deeds, 2001 N.C. AG LEXIS 36 (10/9/01). 

§ 51-2.1. Marriage of certain underage parties. 

(a) If an unmarried female who is more than 14 years of age, but less than 
16 years of age, is pregnant or has given birth to a child and the unmarried 
female and the putative father of the child, either born or unborn, agree to 
marry, or if an unmarried male who is more than 14 years of age, but less than 
16 years of age, is the putative father of a child, either born or unborn, and the 
unmarried male and the mother of the child agree to marry, the register of 
deeds is authorized to issue to the parties a license to marry; and it shall be 
lawful for them to marry in accordance with the provisions of this Chapter, 
only after a certified copy of an order issued by a district court authorizing the 
marriage is filed with the register of deeds. A district court judge may issue an 
order authorizing a marriage under this section only upon finding as fact and 
concluding as a matter of law that the underage party is capable of assuming 
the responsibilities of marriage and the marriage will serve the best interest of 
the underage party. In determining whether the marriage will serve the best 
interest of an underage party, the district court shall consider the following: 

(1) The opinion of the parents of the underage party as to whether the 
marriage serves the best interest of the underage party. 

(2) The opinion of any person, agency, or institution having legal custody 
or serving as a guardian of the underage party as to whether the 
marriage serves the best interest of the underage party. 

(3) The opinion of the guardian ad litem appointed to represent the best 
interest of the underage party pursuant to G.S. 51-2.1(b) as to 
whether the marriage serves the best interest of the underage party. 

(4) The relationship between the underage party and the parents of the 
underage party, as well as the relationship between the underage 
party and any person having legal custody or serving as a guardian of 
the underage party. 

(5) Any evidence that it would find useful in making its determination. 

There shall be a rebuttable presumption that the marriage will not serve the 

best interest of the underage party when all living parents of the underage 

party oppose the marriage. The fact that the female is pregnant, or has given 

birth to a child, alone does not establish that the best interest of the underage 

party will be served by the marriage. 
(b) An underage party seeking an order granting judicial authorization to 

marry pursuant to this section shall file a civil action in the district court 

requesting judicial authorization to marry. The clerk shall collect court costs 

from the underage party in the amount set forth in G.S. 7A-305 for civil actions 

in district court. Upon the filing of the complaint, summons shall be issued in 
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accordance with G.S. 1A-1, Rule 4, and the underage party shall be appointed 
a guardian ad litem in accordance with the provisions of G.S. 1A-1, Rule 17. 
The guardian ad litem appointed shall be an attorney and shall be governed by 
the provisions of subsection (d) of this section. The underage party shall serve 
a copy of the summons and complaint, in accordance with G.S. 1A-1, Rule 4, on 
the father of the underage party; the mother of the underage party; and any 
person, agency, or institution having legal custody or serving as a guardian of 
the underage party. The underage party also shall serve a copy of the 
complaint, either in accordance with G.S. 1A-1, Rule 4, or G.S. 1A-1, Rule 5, on 
the guardian ad litem appointed pursuant to this section. A party responding 
to the underage party’s complaint shall serve his response within 30 days after 
service of the summons and complaint upon that person. The underage party 
may participate in the proceedings before the court on his or her own behalf. 
At the hearing conducted pursuant to this section, the court shall consider 
evidence, as provided in subsection (a) of this section, and shall make written 
findings of fact and conclusions of law. 

(c) Any party to a proceeding under this section may be represented by 
counsel, but no party is entitled to appointed counsel, except as provided in this 
section. 

(d) The guardian ad litem appointed pursuant to subsection (b) of this 
section shall represent the best interest of the underage party in all proceed- 
ings under this section and also has standing to institute an action under G.S. 
51-2(c). The appointment shall terminate when the last judicial ruling render- 
ing the authorization granted or denied is entered. Payment of the guardian ad 
litem shall be governed by G.S. 7A- 451(f). The guardian ad litem shall make 
an investigation to determine the facts, the needs of the underage party, the 
available resources within the family and community to meet those needs, the 
impact of the marriage on the underage party, and the ability of the underage 
party to assume the responsibilities of marriage; facilitate, when appropriate, 
the settlement of disputed issues; offer evidence and examine witnesses at the 
hearing; and protect and promote the best interest of the underage party. In 
fulfilling the guardian ad litem’s duties, the guardian ad litem shall assess and 
consider the emotional development, maturity, intellect, and understanding of 
the underage party. The guardian ad litem has the authority to obtain any 
information or reports, whether or not confidential, that the guardian ad litem 
deems relevant to the case. No privilege other than attorney-client privilege 
may be invoked to prevent the guardian ad litem and the court from obtaining 
such information. The confidentiality of the information or reports shall be 
respected by the guardian ad litem, and no disclosure of any information or 
reports shall be made to anyone except by order of the court or unless 
otherwise provided by law. 

(e) If the last judicial ruling in this proceeding denies the underage party 
judicial authorization to marry, the underage party shall not seek the autho- 
rization of any court again under this section until after one year from the date 
of the entry of the last judicial ruling rendering the authorization denied. 

(f) Except as otherwise provided in this section, the rules of evidence in civil 
cases shall apply to proceedings under this section. All hearings pursuant to 
this section shall be recorded by stenographic notes or by electronic or 
mechanical means. Notwithstanding any other provision of law, no appeal of 
right lies from an order or judgment entered pursuant to this section. (2001-62, 
Sacer) 

Editor’s Note. — Session Laws 2001-62, s. sary for carrying out the purpose of this act and 
16, provides: “The Administrative Office of the distribute them to the Office of the Clerk of 

Courts shall develop any and all forms neces- Superior Court in each county.” 
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The number of this section was assigned by 
the Revisor of Statutes, the number in Session 
Laws 2001-62 having been G.S. 51-2A. 

ART. 1. GENERAL PROVISIONS §51-3 

OPINIONS OF ATTORNEY GENERAL 

Court Order for Marriage of 14 or 15 
Year Old. — When a 14/15 year old is marrying 
a 16/17 year old, the register of deeds must 
require a court order from the 14/15 year old 

and the appropriate written consent from the 
16/17 year old. See opinion of Attorney General 
to Ann Shaw, Randolph County Register of 
Deeds, 2001 N.C. AG LEXIS 36 (10/9/01). 

§ 51-2.2. Parent includes adoptive parent. 

As used in this Article, the terms “parent”, “father”, or “mother” includes one 
who has become a parent, father, or mother, respectively, by adoption. 
(2001-62, s. 4.) 

Editor’s Note. — Session Laws 2001-62, s. 
16, provides: “The Administrative Office of the 
Courts shall develop any and all forms neces- 
sary for carrying out the purpose of this act and 

Superior Court in each county.” 

The number of this section was assigned by 
the Revisor of Statutes, the number in Session 

Laws 2001-62 having been G.S. 51-2B. 
distribute them to the Office of the Clerk of 

§ 51-3. Want of capacity; void and voidable marriages. 

All marriages between any two persons nearer of kin than first cousins, or 
between double first cousins, or between a male person under 16 years of age 
and any female, or between a female person under 16 years of age and any 
male, or between persons either of whom has a husband or wife living at the 
time of such marriage, or between persons either of whom is at the time 
physically impotent, or between persons either of whom is at the time 
incapable of contracting from want of will or understanding, shall be void. No 
marriage followed by cohabitation and the birth of issue shall be declared void 
after the death of either of the parties for any of the causes stated in this 
section except for bigamy. No marriage by persons either of whom may be 
under 16 years of age, and otherwise competent to marry, shall be declared 
void when the girl shall be pregnant, or when a child shall have been born to 
the parties unless such child at the time of the action to annul shall be dead. 
A marriage contracted under a representation and belief that the female 
partner to the marriage is pregnant, followed by the separation of the parties 
within 45 days of the marriage which separation has been continuous for a 
period of one year, shall be voidable unless a child shall have been born to the 
parties within 10 lunar months of the date of separation. (R.C., c. 68, ss. 7, 8, 
meen 19385) 21@ode vse 18107188790n245; Revas: 2083; 1911, c: 215, 5: 

By oleeent25; 1917 .¢c/1857C.S., 6) 2495; 1947, ¢.3837s. 3; 1949, ¢. 1022; 1953, 
mt O05 7196 hc. '367;1977, c-107,'s: 1.) 

1947 amendment, see 25 N.C.L. Rev. 414 

(1947). 
Cross References. — As to penal provisions 

for incest, see G.S. 14-178. As to penal provi- 
sions for bigamy, see G.S. 14-183. As to suits to 
nullify marriages which were entered into con- 
trary to the provisions of this section, see G.S. 
50-4. 
Legal Periodicals. — For comment on the 

For comment on the 1949 amendment, see 27 

N.C.L. Rev. 453 (1949). 

For comment on the 1953 amendment, see 31 

N.C.L. Rev. 412 (1953). 
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CASE NOTES 

Power of Legislature to Remove Condi- 
tions. — The competency of the General As- 
sembly to impose the restraints and conditions 

incident to the formation of the marriage rela- 
tion and the contract which creates it implies 
the right to remove same. Baity v. Cranfill, 91 

N.C, 293 (1884). 
Void and Voidable Marriages Compared. 

— A voidable marriage is valid for all civil 
purposes until annulled by a competent tribu- 
nal in a direct proceeding, but a void marriage 
is a nullity and may be impeached at any time. 
Geitner ex rel. First Nat’] Bank y. Townsend, 67 

N.C. App. 159, 312 §.H.2d 236, cert. denied, 310 

N.C. 744, 315 S.E.2d 702 (1984). 
The marriage of a party under the min- 

imum age required by statute is voidable 
and not void. Such marriage may be ratified by 
the subsequent conduct of the parties. Koonce 
v. Wallace, 52 N.C. 194 (1859); State v. Parker, 

10GUNECS 711 11 (Se 5171890) cawyerry. 
Slack, 196 N.C. 697, 146 S.E. 864 (1929); Parks 
v. Parks, 218 N.C. 245, 10 S.H.2d 807 (1940). 

Although this section provides that all mar- 
riages “between a male person under 16 years 
of age and any female, or between a female 
person under 16 years of age and any male ... 
shall be void,” it is well established that such 
marriages are voidable rather than void. This 
was the rule of the common law. Ivery v. Ivery, 
258 N.C. 721, 129 S.E.2d 457 (1963). 
But May Be Ratified by Subsequent Con- 

duct. — A marriage which is not void ab initio, 
but merely voidable, because one of the parties 
thereto was at its date under the age at which 
he or she might lawfully marry, may be ratified 
by the subsequent conduct of the parties in 
recognition of the marriage. Ivery v. Ivery, 258 

N.C. 721, 129 S.E.2d 457 (1963). 
Bigamous Marriages Are Void. — Where a 

wife attempts to marry again when no valid 
divorce a vinculo has been obtained from her 
living husband, such second attempted mar- 
riage is absolutely void and may be annulled by 
the husband of the second attempted marriage 
in an action instituted for that purpose. 
Pridgen v. Pridgen, 203 N.C. 533, 166 S.E. 591 

G93 2): 
The fact that a presumption which has arisen 

of the death of a woman’s husband shields her 
from prosecution for bigamy upon marrying 
another, does not render the last marriage any 
the less bigamous or void if the first husband is, 
in fact, alive. Ward v. Bailey, 118 N.C. 55, 23 

5.H.926 (11896): 
A bigamous marriage is a nullity, with no 

legal rights flowing from it, and can be collat- 
erally attacked at any time. Taylor v. Taylor, 
321 N.C. 244, 362°5. Hi 2d 54271987). 
And Are Subject to Collateral Attack. — 

A marriage between parties, either of whom 
has a living spouse at the time of the purported 
marriage, is void ab initio and such a marriage 
being a nullity, it may be attacked collaterally 
at any time; no legal rights flow from it. 
Redfern v. Redfern, 49 N.C. App. 94, 270 S.E.2d 

606 (1980). 
But Second Marriage Is Presumed Valid. 

— When two marriages of the same person are 
shown and both parties to the first marriage 
are living at the time of the second marriage, 
the second marriage is presumed to be valid 
and the first marriage is presumed to have been 
dissolved by divorce. Parker v. Parker, 46 N.C. 

App. 254, 265 S.E.2d 237 (1980). 
Wife who knowingly entered a bigamous 

marriage was subsequently estopped from 
asserting the invalidity of that marriage in 
order to avoid the consequences flowing from 
her wrongful conduct; therefore, the trial court 

correctly terminated husband’s obligation to 
pay alimony under the separation agreement. 
Taylor v. Taylor, 321 N.C. 244, 362 S.E.2d 542 

(1987). 
Impotency Renders Marriage Voidable. 

— Impotency in a husband does not render a 
marriage by him void ab initio, but only void- 
able by sentence of separation, and until such 
sentence, it is deeded valid and subsisting. 
Smith v. Morehead, 59 N.C. 360 (1863). 

Marriage of One Incapable of Contract- 
ing for Want of Understanding Is Voidable. 
— Under the common law as modified by this 
section and G.S. 50-4, a marriage of a person 
incapable of contracting for want of under- 
standing is not void, but voidable. Geitner ex 
rel. First Nat’] Bank v. Townsend, 67 N.C. App. 
159, 312 S.E.2d 236, cert. denied, 310 N.C. 744, 

315 S.E.2d 702 (1984). 
Under the rule of the common law as modi- 

fied by statute, the marriage of a person inca- 
pable of contracting for want of understanding 
is not void ipso facto, but if and when declared 
void in a legally constituted action, such mar- 
riage is void ab initio. Ivery v. Ivery, 258 N.C. 
721; 129 S.H.2d 457 (1963). 
What Constitutes Mental Capacity. — As 

to what constitutes mental capacity or incapac- 
ity to enter into a contract to marry, the general 
rule is that the test is the capacity of the person 
to understand the special nature of the contract 
of marriage and the duties and responsibilities 
which it entails, which is to be determined from 
the facts and circumstances of each case. 
Geitner ex rel. First Nat’] Bank v. Townsend, 67 

N.C. App. 159, 312 S.E.2d 236, cert. denied, 310 

NC. 7447315.9.8 20-102 (1984). 
Knowledge of the provisions of the statutory 

law relating to the revocation of a will by 
marriage and relating to the persons who shall 
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succeed to the estate of an intestate is not a 
prerequisite or necessary element of mental 
capacity sufficient to contract a valid marriage. 

Ivery v. Ivery, 258 N.C. 721, 129 S.E.2d 457 

(1963). 
Test of Incompetency in Guardianship 

Matters Compared. — Tests judicially ap- 
pled for a determination of incompetency in 
guardianship matters differ markedly from 
those applied for the determination of mental 
capacity to contract a marriage, for even 
though a person may be under guardianship as 
an incompetent, he may in fact have sufficient 
mental capacity to validly contract marriage. 
Geitner ex rel. First Nat] Bank v. Townsend, 67 

N.C. App. 159, 312 S.E.2d 236, cert. denied, 310 
N.G)744)°315'S.E.2d 702 (1984). 
Mental capacity of a party at the precise 

time when the marriage is celebrated con- 
trols its validity or invalidity. Geitner ex rel. 
First Nat’] Bank v. Townsend, 67 N.C. App. 159, 

312 S.E.2d 236, cert. denied, 310 N.C. 744, 315 
S.E.2d 702 (1984). 

Prior adjudication of incompetency is 
not conclusive on the issue of later capac- 
ity to marry and does not bar a party from 
entering into a contract to marry. Geitner ex 
rel. First Nat'l] Bank v. Townsend, 67 N.C. App. 
159, 312 S.E.2d 236, cert. denied, 310 N.C. 744, 

8 1dy5-6.20-702 (1984). 
Burden of Persuasion as to Invalidity 

for Lack of Mental Capacity. — When the 
fact of marriage has been established by evi- 
dence, the burden of persuasion on the issue of 
invalidity is on the party asserting such. And 
even if a party’s insanity is proved to be of such 
a chronic nature that it is presumed to con- 
tinue, it does not shift the burden of the issue. 
Geitner ex rel. First Nat] Bank v. Townsend, 67 
N.C. App. 159, 312 S.E.2d 236, cert. denied, 310 
NiCy7445°315 5.4.2d 702 (1984). 
Capacity to Marry as Affected by Guard- 

ianship. — Unlike other transactions, an in- 
sane person’s capacity to marry is not necessar- 
ily affected by guardianship. Geitner ex rel. 
First Nat] Bank v. Townsend, 67 N.C. App. 159, 
312 S.E.2d 236, cert. denied, 310 N.C. 744, 315 
S.E.2d 702 (1984). 

Certain Marriages Not Voidable After 
Death of Party. — As to provision that mar- 
riage followed by cohabitation and birth of 
issue shall not be declared void after death of 
either party except for bigamy, see Baity v. 
Cranfill, 91 N.C. 293 (1884); Ward v. Bailey, 118 
N.C. 55, 23 S.E. 926 (1896); Ivery v. Ivery, 258 
N.@.721, 129 S:E:2d 457 (1963). 
Annulment decree rendered when chil- 

dren of the marriage are living is contrary 
to this section and improvidently entered. 
Scarboro v. Morgan, 233 N.C. 449, 64 S.E.2d 
ABQ KLIS Lb), 
Marriage Valid Where Celebrated Is 

Valid Here. — The marriage relation, if legally 
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created elsewhere, is recognized as a valid 
subsisting relation when the parties come into 
this State from that of their former residence. 
Woodard v. Blue, 103 N.C. 109, 9 S.E. 492 

(1889). 

Attempt to Evade Provisions of Section. 
— The validity of a foreign marriage is not 
recognized here when parties having their do- 
micile here, to evade our laws, go to a state 

which allows such marriage, with intent to 
return and keep up their domicile. Woodard v. 
Bluewl0s N.C, L0979 Sil 49211889). 

There is a difference between declaring 
a marriage valid and preventing one from 
asserting its invalidity. The theory behind 
the equitable estoppel doctrine is not to make 
legally valid a void divorce or to make an 
invalid marriage valid, but rather, to prevent 
one from disrupting family relations by allow- 
ing one to avoid obligations as a spouse. Mayer 
v. Mayer, 66 N.C. App. 522, 311 S.E.2d 659, 

cert. denied, 311 N.C. 760, 321 S.E.2d 140 

(1984). 

Equitable Estoppel to Attack Divorce. — 
Equitable estoppel is dependent upon events 
which led to the divorce or which may have 
occurred after the divorce. It is a personal 
disability of the party attacking the divorce 
judgment; it is not a function of the divorce 
decree itself. Mayer v. Mayer, 66 N.C. App. 522, 
311 S.E.2d 659, cert. denied, 311 N.C. 760, 321 
S.E.2d 140 (1984). 

Husband who encouraged his wife to 
obtain a divorce from her prior spouse 
was estopped from questioning its valid- 
ity. This problem most commonly arises when a 
man persuades a married woman to divorce her 
husband so that she will be free to marry him. 
When he does so, or even when he merely 
marries her with full knowledge of the circum- 
stances surrounding the divorce, he is estopped 
to question the validity of the divorce, since he 
has engaged in conduct calculated to induce 
reliance on the divorce, and indeed, he has 

relied on it himself. Mayer v. Mayer, 66 N.C. 
App. 522, 311 S.E.2d 659, cert. denied, 311 N.C. 

760, 321 S.E.2d 140 (1984). 

Applied in Goins v. Trustees Indian Training 

school, 169 N.C. 736, 86 S'E. 629 (1915); 
Wiseman v. Wiseman, 68 N.C. App. 252, 314 
S.E.2d 566 (1984); Heiser v. Heiser, 71 N.C. 
Apps223\0o21)o.H.2d.479 (1934). cert, denied, 
ATA S824) 06s S, (CiS0.688. bi Ed. 20.66 

(1985). 
Cited in Chance v. Board of Educ., 224 F. 

Supp. 472 (E.D.N.C. 1963); Swann v. Charlotte- 
Mecklenburg Bd. of Educ., 318 F. Supp. 786 

(W.D.N.C. 1970); Armstrong v. Armstrong, 41 
NiGs App.9l68, 125495. Ee2dy 209 (1979); 
Fungaroli v. Fungaroli, 53 N.C. App. 270, 280 

SiH.2d 787 (1981). 
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§ 51-3.1. Interracial marriages validated. 

All interracial marriages that were declared void by statute or a court of 

competent jurisdiction prior to March 24, 1977, are hereby validated. The 

parties to such interracial marriages are deemed to be lawfully married, 

provided that the provisions of this Chapter have been complied with. (1977, c. 

INOW eee a8) 

§ 51-3.2. Marriage licensed and solemnized by a federally 

recognized Indian Nation or Tribe. 

(a) Subject to the restriction provided in subsection (b), a marriage between 

4 man and a woman licensed and solemnized according to the law of a federally 

recognized Indian Nation or Tribe shall be valid and the parties to the 

marriage shall be lawfully married. 
(b) When the law of a federally recognized Indian Nation or Tribe allows 

persons to obtain a marriage license from the register of deeds and the parties 

to a marriage do so, Chapter 51 of the General Statutes shall apply and the 

marriage shall be valid only if the issuance of the license and the solemnization 

of the marriage is conducted in compliance with this Chapter. (2001-62, s. O3) 

Editor’s Note. — Session Laws 2001-62, s. 
16, provides: “The Administrative Office of the 
Courts shall develop any and all forms neces- 

sary for carrying out the purpose of this act and 
distribute them to the Office of the Clerk of 
Superior Court in each county.” 

§ 51-4. Prohibited degrees of kinship. 

When the degree of kinship is estimated with a view to ascertain the right of 

kinspeople to marry, the half-blood shall be counted as the whole-blood: 

Provided, that nothing herein contained shall be so construed as to invalidate 

any marriage heretofore contracted in case where by counting the half-blood as 

the whole-blood the persons contracting such marriage would be nearer of kin 

than first cousins; but in every such case the kinship shall be ascertained by 

counting relations of the half-blood as being only half so near kin as those of 

the same degree of the whole-blood. (1879, c. 78; Code, s. 1811; Rev., s. 2084; 

CS. se 2496.) 

§ 51-5. Marriages between slaves validated. 

Persons, both or one of whom were formerly slaves, who have complied with 

the provisions of section five, Chapter 40, of the acts of the General Assembly, 

ratified March 10, 1866, shall be deemed to have been lawfully married. (1866, 

c. 40, s. 5; Code, s. 1842; Rev., s. 2085; C.S., s. 2497.) 

CASE NOTES 

Section Is Valid. — As to the validity of this 
section, see Cooke v. Cooke, 61 N.C. 583 (1868); 
State v. Harris, 63 N.C. 1 (1868); State v. 
Adams, 65 N.C. 537 (1871); State v. Whitford, 

86 N.C. 636 (1882); Long v. Barnes, 87 N.C. 
329 (bss2),  Baity veiCraniully iN Cie 293 
(1884). 

For other cases decided under the stat- 

ute, see Woodard v. Blue, 103 N.C. 109, 9 S.E. 

492 (1889); State v. Melton, 120 N.C. 591, 26 

S.E. 933 (1897); Bettis v. Avery, 140 N.C. 184, 

52.5.Hi..884 (1905). 
Declarations as to Paternity. — Where a 

marriage was validated by this section, decla- 
rations as to the paternity of a child born 
subsequent to the marriage, made anti litem 
motam by the alleged father and mother, were 
admissible in evidence without regard to GS. 
49-12, which legitimates children born out of 
wedlock whose parents subsequently inter- 
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marry. Family tradition or pedigree is a recog- 
nized exception to the rule which generally 

excludes hearsay evidence. Bowman v. Howard, 
N82 5N°C7 662) M098 (1921). 

ARTICLE 2. 

Marriage Licenses. 

§ 51-6. Solemnization without license unlawful. 

No minister, officer, or any other person authorized to solemnize a marriage 
under the laws of this State shall perform a ceremony of marriage between a 
man and woman, or shall declare them to be husband and wife, until there is 
delivered to that person a license for the marriage of the said persons, signed 
by the register of deeds of the county in which the marriage license was issued 
or by a lawful deputy or assistant. There must be at least two witnesses to the 
marriage ceremony. 
Whenever a man and woman have been lawfully married in accordance with 

the laws of the state in which the marriage ceremony took place, and said 
marriage was performed by a magistrate or some other civil official duly 
authorized to perform such ceremony, and the parties thereafter wish to 
confirm their marriage vows before an ordained minister or minister autho- 
rized by a church, or in a ceremony recognized by any religious denomination, 
federally or State recognized Indian Nation or Tribe, nothing herein shall be 
deemed to prohibit such confirmation ceremony; provided, however, that such 
confirmation ceremony shall not be deemed in law to be a marriage ceremony, 
such confirmation ceremony shall in no way affect the validity or invalidity of 
the prior marriage ceremony performed by a civil official, no license for such 
confirmation ceremony shall be issued by a register of deeds, and no record of 
such confirmation ceremony may be kept by a register of deeds. (1871-2, c. 193, 
eee nue lols Rev.s, 2086. C5. s. 2498; 1957 5c. 12612.1959, cc, 338: 1967, 
Ome ese Oe 197 1G. 092, 5.2, 2001-62, 8° 6.) 

Editor’s Note. — Session Laws 2001-62, s. 
16, provides: “The Administrative Office of the 
Courts shall develop any and all forms neces- 
sary for carrying out the purpose of this act and 
distribute them to the Office of the Clerk of 
Superior Court in each county.” 

Legal Periodicals. — For article, “An Evo- 
lutionary Consideration of the Marriage For- 
malities of Licensure and Solemnization in 
Contemporary English and North Carolinian 
Statutory Law,” see 10 N.C. Cent. L.J. 1 (1978). 

CASE NOTES 

Failure to procure a license will not 
invalidate a marriage otherwise good. State 
v. Robbins, 28 N.C. 23 (1845); State v. Parker, 
10GIN.C.°711) 11 S.E. 517 (1890); Maggett v. 
Poerte, el? NIC. 71 1605 Fn 919 (1893); 
Wooley v. Bruton, 184 N.C. 438, 114 S.E. 628 

(1922). 
Amarriage is not invalid because solem- 

nized under an illegal license. Maggett v. 
Rove allo N.C. 715 16 S919 (1893); 
Wooley v. Bruton, 184 N.C. 488, 114 S.E. 628 

(19272). 
Actual Delivery of License Required. — 

This section requires an actual delivery; con- 
structive delivery will not suffice. So perfor- 

mance of the ceremony by a justice after a 
telephone communication informing him that 
the license had been mailed would subject him 
to the penalty prescribed by G.S. 51-7. Wooley 
vy Bruton, Lo4eN C2438.) 114 Sh 628 (1922): 

Officer or Minister Penalized. — The only 
effect of marrying a couple without a legal 
license is to subject the officer or minister to the 
penalty of $200.00 prescribed by G.S. 51-7. 
State v. Robbins, 28 N.C. 23 (1845); State v. 

Parker, UOG NC. (il, di (S.By L710); 
Maggett v. Roberts, 112 N.C. 71, 16 5.E. 919 

(1893). 
Cited in State v. Lynch, 301 N.C. 479, 272 

S.H.2d 349 (1980). 
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§ 51-7. Penalty for solemnizing without license. 

Every minister, officer, or any other person authorized to solemnize a 

marriage under the laws of this State, who marries any couple without a 

license being first delivered to that person, as required by law, or after the 

expiration of such license, or who fails to return such license to the register of 

deeds within 10 days after any marriage celebrated by virtue thereof, with the 

certificate appended thereto duly filled up and signed, shall forfeit and pay two 

hundred dollars ($200.00) to any person who sues therefore, and shall also be 

guilty of a Class 1 misdemeanor. (R.C., c. 68, ss. Gels Sri 2ec | oor eon les 

s. 1817; Rev., ss. 2087, 3372; C.S., s. 2499; 1953, c. 638, s. 1; 1967, c. 951 SAO; 

1993, c. 539, s. 415; 1994, Ex. Sess., c. 24, s. 14(c); 2001-62,4s. 7.) 

Editor’s Note. — Session Laws 2001-62, s. _ sary for carrying out the purpose of this act and 

16, provides: “The Administrative Office of the distribute them to the Office of the Clerk of 

Courts shall develop any and all forms neces- Superior Court in each county.” 

CASE NOTES 

Marriage Not Affected. — Failure to com- marriage ceremony without the delivery of the 

ply with statutory requirements as to the l- license therefor to him, within less than a year 

cense subjects the officer or minister to the from the time he had performed it, it was held 

penalty under this section, but the marriage is that the plea of the statute of limitations, G.S. 

nevertheless good for every intent and purpose. 1-54, subdivision (2), could not be sustained. 

State v. Parker, 106 N.C. 711, 11 S.E. 517 Wooley v. Bruton, 184 N.C. 438, 114 S.E. 628 

(1890). (1922). 

Statute of Limitations. — Where a sum- Cited in In re Thomas, 290 N.C. 410, 226 

mons was issued to recover the penalty against S.E.2d 371 (1976); State v. Lynch, 301 N.C. 479, 

an officer, under this section, for performing 272 S.E.2d 349 (1980). 

§ 51-8. License issued by register of deeds. 

Every register of deeds shall, upon proper application, issue a license for the 

marriage of any two persons who are able to answer the questions regarding 

age, marital status, and intention to marry, and, based on the answers, the 

register of deeds determines the persons are authorized to be married in 

accordance with the laws of this State. In making a determination as to 

whether or not the parties are authorized to be married under the laws of this 

State, the register of deeds may require the applicants for the license to marry 

to present certified copies of birth certificates or such other evidence as the 

register of deeds deems necessary to the determination. The register of deeds 

may administer an oath to any person presenting evidence relating to whether 

or not parties applying for a marriage license are eligible to be married 

pursuant to the laws of this State. Each applicant for a marriage license shall 

provide on the application the applicant’s social security number. If an 

applicant does not have a social security number and is ineligible to obtain one, 

the applicant shall present a statement to that effect, sworn to or affirmed 

before an officer authorized to administer oaths. Upon presentation of a sworn 

or affirmed statement, the register of deeds shall issue the license, provided all 

other requirements are met, and retain the statement with the register’s copy 

of the license. The register of deeds shall not issue a marriage license unless all 

of the requirements of this section have been met. (1871-2, c. 193, s. 5; Code, 

s. 1814; 1887, c. 331; Rev., s. 2088; C.S., s. 2500; 1957, c. 506, s. 1; 1967, c. 957, 

a6 1997-433, s. 4.5; 1998-17, s. 1; 1999-375, s. 1; 2001-62, s. 8; 2002-159, s. 

2 
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Cross References. — For decisions relating 
to this section and G.S. 51-17, see note to G.S. 

51-17. 
Editor’s Note. — Session Laws 2001-62, s. 

16, provides: “The Administrative Office of the 

ART. 2. MARRIAGE LICENSES §51-8.2 

Courts shall develop any and all forms neces- 
sary for carrying out the purpose of this act and 
distribute them to the Office of the Clerk of 
Superior Court in each county.” 

CASE NOTES 

This section and § 51-17 are in pari ma- 
teria and should be construed together. Bowles 
v. Cochran, 93 N.C. 398 (1885); Joyner v. Har- 
Hee oleNCm295,./2.5.6.970/0 911); 
Defense to Breach of Promise of Mar- 

riage. — The fact that at the time of the breach 
of promise of marriage, a license for the mar- 
riage of the parties could not have been lawfully 
issued under this section, was a defense to an 
action for damages for breach of promise of 
marriage. Winders v. Powers, 217 N.C. 580, 9 
S.E.2d 131 (1940), decided under former former 
health certification requirement. 

Effect of Noncompliance. — Failure to file 
a health certificate as required by former G.S. 
51-14 did not invalidate an otherwise legal 
marriage, but such failure to comply with the 
statute in this respect did make the parties 
subject to indictment, and if they were con- 
victed, to the penalty or penalties provided by 
this section. Halliv,.Hally 250 N.C. 275, 108 

S.E.2d 487 (1959), decided under former former 

health certification requirement. 

Cited in State v. Lynch, 301 N.C. 479, 272 

5.H.2d 349 (1980). 

OPINIONS OF ATTORNEY GENERAL 

Aliens. — Where the register of deeds is 
satisfied that an applicant is an alien who has 
not come to the United States for the purpose of 
establishing a permanent residence or for the 
purpose of engaging in employment, and who 
otherwise meets the lawful requirements for a 
marriage license, the register of deeds should 

issue the license even though the alien is inel- 
igible for a social security number. See opinion 
of Attorney General to The Honorable 
Katherine Lee Payne, Guilford County Register 
of Deeds, Guilford County Courthouse, 1998 

N.C.A.G. 36 (8/14/98). 

§ 51-8.1: Repealed by Session Laws 1967, c. 53. 

§ 51-8.2. Issuance of marriage license when applicant is 
unable to appear. 

If an applicant for a marriage license is over 18 years of age and is unable to 

appear in person at the register of deeds’ office, the other party to the planned 

marriage must appear in person on behalf of the applicant and submit a sworn 

and notarized affidavit in lieu of the absent applicant’s personal appearance. 

The affidavit shall be in the following or some equivalent form: 

______, [applicant] appearing before the undersigned notary and being 

duly sworn, says that: 
[20ed 26) |applicants namel-am applying for a license in —* “© 

County, North Carolina, to marry _______ [name of other applicant] 

in North Carolina within the next 60 days and I am authorized under 

G.S. 51-8.2 to complete this Affidavit in Lieu of Personal Appearance 

for Marriage License Application. 
I attach: (1) documentation that I am over 18 years of age as required 

in county of issuance; and (2) documentation of divorce as required by 

county of issuance. 
2. I submit the following information in applying for a marriage license: 

PGS OURO kh oe i en a a ee ee eee Pes ee 

hire Middle Last 

Residence: 
State County City or Town 
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Street and Number 
Inside City Limits (Yes or No): 
Birthplace: 

County & State or Country 
Birth Date: ei Se DD PE BUS oc: 
Father: 

Name State of Birth 

Address (if living) or Deceased 
Mother: 

Name State of Birth 

Address (if living) or Deceased 
Race (Optional): 
Number of this marriage: 1st, 2nd, etc. 
Last Marriage Ended by: 

Death, Divorce, Annulment 
Date Marriage Ended: 
Specify Highest Grade Completed in School (Optional): —_—______ 

Social Securitys# amas PTs As BVA TSC (If applicantces sans 

have Social Security number, attach affidavit of ineligibility) 

I hereby make application to the Register of Deeds for a Marriage 

License and solemnly swear that all of the statements contained in 

the above application are true and I further make oath that there is no 

legal impediment to such marriage. 

Signature of Applicant 
Sworn to (or affirmed) and subscribed before me this day of 

? 

[Seal] Notary Public 
My commission expires: 

[Notary’s typed or printed name]. 

(2001-6259) 

Editor’s Note. — Session Laws 2001-62, s. _ sary for carrying out the purpose of this act and 
16, provides: “The Administrative Office of the distribute them to the Office of the Clerk of 

Courts shall develop any and all forms neces- Superior Court in each county.” 

§§ 51-9 through 51-11: Repealed by Session Laws 1994, c. 647, ss. 1-3. 

§ 51-12: Repealed by Session Laws 1985, c. 589, s. 27. 

§ 51-13: Repealed by Session Laws 1994, c. 647, s. 4. 

Editor’s Note. — The repealed section was _ sion, c. 24, s. 14(c), effective October 1, 1994. 

amended by Session Laws 1993, c. 539, s. 416, The section is set out above as repealed. 

as amended by Session Laws 1994, Extra Ses- 

§ 51-14: Repealed by Session Laws 1967, c. 957, s. 3. 
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§ 51-15. Obtaining license by false representation misde- 
meanor. 

If any person shall obtain, or aid and abet in obtaining, a marriage license by 
misrepresentation or false pretenses, that person shall be guilty of a Class 1 
museemeanor (1885ic.346; Rev..s. 8371;-C.S., 6: 2501; 1967, c. 957, s. 4;.1993; 
c. 539, s. 417; 1994, Ex. Sess., c. 24, s. 14(c); 2001-62, s. 10.) 

Cross References. — As to false pretenses Courts shall develop any and all forms neces- 
generally, see G.S. 14-100 et seq. sary for carrying out the purpose of this act and 

Editor’s Note. — Session Laws 2001-62, s. distribute them to the Office of the Clerk of 

16, provides: “The Administrative Office of the Superior Court in each county.” 

§ 51-16. Form of license. 

License shall be in the following or some equivalent form: 
To any ordained minister of any religious denomination, minister authorized 

by a church, any magistrate, or any other person authorized to solemnize a 
marriage under the laws of this State: A.B. having applied to me for a license 
for the marriage of C.D. (the name of the man to be written in full) of (here 
state his residence), aged _____ years (race, as the case may be), the son of 
(here state the father and mother, if known; state whether they are living or 
dead, and their residence, if known; if any of these facts are not known, so 
state), and E.F. (write the name of the woman in full) of (here state her 
residence), aged _______ years (race, as the case may be), the daughter of 
(here state names and residences of the parents, if known, as is required above 
with respect to the man). (If either of the parties is under 18 years of age, the 
license shall here contain the following:) And the written consent of G.H., 
father (or mother, etc., as the case may be) to the proposed marriage having 

been filed with me, and there being no legal impediment to such marriage 

known to me, you are hereby authorized, at any time within 60 days from the 

date hereof, to celebrate the proposed marriage at any place within the State. 

You are required within 10 days after you shall have celebrated such marriage, 

to return this license to me at my office with your signature subscribed to the 

certificate under this license, and with the blanks therein filled according to 

the facts, under penalty of forfeiting two hundred dollars ($200.00) to the use 

of any person who shall sue for the same. 
FeeticubhhicmManae lGday of 22 oNiwans oe 
ene OW me jo SM, 
Register of Deeds of _______ County 
Every register of deeds shall, at the request of an applicant, designate in a 

marriage license issued the race of the persons proposing to marry by inserting 

in the blank after the word “race” the words “white,” “black,” “African- 

American,” “American Indian,” “Alaska Native,” “Asian Indian,” “Chinese,” 

“Filipino,” “Japanese,” “Korean,” “Vietnamese,” “Other Asian,” “Native Hawai- 

ian,” “Guamarian,” “Chamorro,” “Samoan,” “Other Pacific Islander,” “Mexican,” 

“Mexican-American,” “Chicano,” “Puerto Rican,” “Cuban,” “Other Spanish/ 

Hispanic/Latino,” or “other,” as the case may be. The certificate shall be filled 

out and signed by the minister, officer, or other authorized individual celebrat- 

ing the marriage, and also be signed by two witnesses present at the marriage, 

who shall add to their names their place of residence, as follows: 

I, N.O., an ordained or authorized minister or other authorized individual of 

(here state to what religious denomination, or magistrate, as the case may be), 

united in matrimony (here name the parties), the parties licensed above, on the 
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? dayrofi La teveeerress 

CH. 51. MARRIAGE §51-17 

at the house of PR., in (here name the 

town, if any, the township and county), according to law. 

Witness present at the marriage: 
S.T., of (here give residence). 

(1871-2, c. 193, s. 6; Code, s. 1815; 1899, c. 541, ss. 1, 2; Rev., s. 2089; 1909, c. 

704, s. 3: 1917, 6138; G.958) 2502) 1953 5c1633) se2;1967, C8957, 's. 97 el ei 

1072; c. 1185, s. 27; 1999-456, s. 59; 2001-62, s. 11.) 

Local Modification. — Bladen: 1941, c. 95. 

Editor’s Note. — Session Laws 2001-62, s. 

16, provides: “The Administrative Office of the 
Courts shall develop any and all forms neces- 

sary for carrying out the purpose of this act and 
distribute them to the Office of the Clerk of 
Superior Court in each county.” 

CASE NOTES 

License Not Issued Until Filled Out. — A 
blank marriage license, though signed by the 
register of deeds, is not issued until it is filled 
out and handed to the person who is to be 
married, or to someone for him, and if at the 

time of such issuance the register has become 
functus officio, the failure to record it does not 

render him liable to the penalty imposed by 
G.S. 51-18 and 51-19 for failure to record the 
substance of each marriage license issued. 
Maggett v. Roberts, 112 N.C. 71, 16 S.E. 919 

(1893): 
Cited in Swann v. Charlotte-Mecklenburg 

Bd. of Educ., 318 F. Supp. 786 (W.D.N.C. 1970). 

§ 51-16.1. Form of license for Address Confidentiality Pro- 
gram participant. 

If a person submits to the local register of deeds a current and valid Address 

Confidentiality Program authorization card issued pursuant to the provisions 

of Chapter 15C of the General Statutes, the local register of deeds shall use the 

substitute address designated by the Address Confidentiality Program when 
creating a new marriage license. (2002-171, s. 3.) 

Editor’s Note. — Session Laws 2002-171, s. 
10, made this section effective January 1, 2003. 

§ 51-17. Penalty for issuing license unlawfully. 

Every register of deeds who knowingly or without reasonable inquiry, 
personally or by deputy, issues a license for the marriage of any two persons to 
which there is any lawful impediment, or where either of the persons is under 
the age of 18 years, without the consent required by law, shall forfeit and pay 
two hundred dollars ($200.00) to any parent, guardian, or other person 
standing in loco parentis, who sues for the same: Provided, that requiring a 
party to a proposed marriage to present a certified copy of his or her birth 
certificate, or a certified copy of his or her birth record in the form of a birth 
registration card as provided in G.S. 130-102, in accordance with the provi- 
sions of G.S. 51-8, shall be considered a reasonable inquiry into the matter of 
the age of such party. (R.C., c.68,s. 13; 1871-27c:. 193, s. 7; Code, s7 1816; tea 
C882 190i 722 Rev. s. 20907055 Ss 2503, 1967 e500 me) 

Editor’s Note. — Section 130-102, referred 

to in this section, was repealed by Session Laws 
1983, c. 891, s. 1, effective January 1, 1984. As 

to birth registration, see now G.S. 130A-101 et 

seq. 
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CASE NOTES 

I. In General. 
II. Action for Penalty. 

I. IN GENERAL. 

Editor’s Note. — Section 51-8 and this sec- 
tion have generally been construed together, as 
they relate to the same subject. Therefore, the 
cases decided under both sections have been 
treated in the note to this section. 
Purpose. — The statute is a wise and benef- 

icent one, the object being to prevent hasty and 
improvident marriages. Joyner v. Harris, 157 
N.C. 295, 72 S.E. 970 (1911). See also Trolinger 

v. Boroughs, 133 N.C. 312, 45 S.E. 662 (1903); 
Grav wuentze 1/3 N.C. 346, 91 5.1. 1024 

ke be} 
The statute is remedial in its nature. Gray 

VWelentZ7o.N. ©. 346, 91S... 1024 (1917). 
This section and § 51-8 are in pari mate- 

ria and should be construed together. Bowles v. 
Cochran, 93 N.C. 398 (1885); Joyner v. Harris, 

Ie 295) di >.. 970 (1911); Gray v- Lentz, 

173eN-C4346.291053H , 1024,(1917). 
Duties of Register Are Highly Impor- 

tant. — The duties of the register of deeds in 
issuing marriage licenses are most important 

and solemn. He must exercise them carefully 
and conscientiously, and not as a mere matter 
of form. Agent v. Willis, 124 N.C. 29, 32S.E. 322 
(1899); Trolinger v. Boroughs, 133 N.C. 312, 45 

S.E. 662 (1903); Julian v. Daniels, 175 N.C. 549, 

Ong oars 90 At OLS). 
Duties Cannot Be Delegated. — A register 

of deeds cannot delegate to another the duty of 
making the required reasonable inquiry into 
the legal competency of persons applying for a 
license to marry. Cole v. Laws, 108 N.C. 185, 12 

S.E. 985 (1891). 
Inquiry by Deputy Will Not Excuse Reg- 

ister. — If a party to a marriage is under the 
age authorized by law, the register cannot ex- 
cuse himself from liability because his deputy 
or agent made proper inquiry, if he did not 
make the inquiry himself. The trust is personal 
to him. Maggett v. Roberts, 112 N.C. 71, 168.E. 

9191893). 
Delivery of License to Third Party Pro- 

hibited. — The register is not authorized to 
permit the completed license to pass from the 
office and beyond his control into the hands of 
any applicant acting for a party to the proposed 
marriage. Coley v. Lewis, 91 N.C. 21 (1884). 
Where the register delivered a license com- 

plete in form to one with instructions not to 
give it to the parties until the mother’s consent 
in writing was given, and the license was never 
presented to the mother nor was her consent 
obtained, but the marriage ceremony was per- 
formed under it, it was held that the register 

was liable to the penalty. Coley v. Lewis, 91 

N.C. 21 (1884). 
“Reasonable Inquiry”. — By reasonable 

inquiry is meant such inquiry as renders it 
probable that no impediment to the marriage 
exists. Bowles v. Cochran, 93 N.C. 398 (1885). 

It would seem that “reasonable inquiry” in- 
volves at least an inquiry made of, or informa- 
tion furnished by, some person known to the 
register to be reliable, or, if unknown, identified 

and approved by some reliable person known to 
the register. This is the rule upon which banks 
act in paying checks, and surely in the matter 
of such grave importance as issuing a marriage 
license the register should not be excused upon 
a less degree of care. Trolinger v. Boroughs, 133 
N.C. 312, 45 S.E. 662 (1903); Furr v. Johnson, 
1407 NIGP 157, 5275.4, 664 (1905); Joyner’ v. 
Harris. 157 N.C. 295, 72°S.E. 970 (1911), Gray 

y. Lentz, 173 N.C. 346, 91 S.E. 1024 (1917). 
The requirement of reasonable inquiry 

is not merely a formal matter, which is met 
by taking the oaths of the husband or other 
parties unknown to the register, but it is ex- 
pressive of a sound principle of public policy 
designed to protect immature persons from 
hasty and ill-advised marriages, made without 
the consent of their parents or guardians or 
those properly having the care over them. 
Julian vs Daniels, 175 N.C. 549, 95 SE. 907 

(1918). 
Reasonable Inquiry Precludes Liability. 

— The register is not liable to the penalty when 
he has made reasonable inquiry and has been 
deceived, without laches on his part. Williams 
v. Hodges, 101 N.C. 300, 7 S.E. 786 (1888); Cole 
v. Laws, 104.N.C. 651, 10 S.E. 172 (1889); Agent 
vy. Willis, 124 N.C. 29, 32 S.E. 322 (1899); Laney 
v. Mackey, 144 N.C. 630, 57 S.E. 386 (1907); 
Gray v. Lentz, 173 N.C. 346, 91 S.E. 1024 

(1917). 
Examination under Oath Discretionary. 

— Section 51-8 does not require that the regis- 

ter shall make inquiry by examination of the 

applicant under oath, but merely declares that 

he shall have “the power to do so.” His using, or 

failing to use, such discretionary power is 

merely a circumstance to be considered by the 

jury. Furr v. Johnson, 140 N.C. 157, 52 5.E. 664 

(1905); Joyner v. Harris, 157 N.C. 295, 72 D-H. 

O70 (LOT1). 
Sworn Statements of Unknown Persons 

Insufficient. — It is not sufficient that the 

register takes the sworn statements of the 

parties or their friends not known to him. 

Snipes v. Wood, 179 N.C. 349, 102 S.E. 619 

(1920). 
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Instances of Reasonable Inquiry. — 

When a reliable man of good character applied 

for a license, and produced to the register a 

written statement purporting to give to age of 

the female as over 18 years, and also the name 

and residence of the parents, and the person 

producing the statement said it was true, 

though no name was signed to it, it was held 

that the register had made such inquiry as was 

required of him, and was not liable for the 

penalty. Bowles v. Cochran, 93 N.C. 398 (1885). 

For other cases where inquiry was held rea- 

sonable, see Walker v. Adams, 109 N.C. 481, 13 
S.E. 907 (1891); Harcum v. Marsh, 130 N.C. 

154541755.H, 6 (1902). 

Instances of Lack of Reasonable Inquiry. 

— When the register issued a license for the 

marriage of a woman under 18 years of age, 
without the assent of her parents, upon the 
application of one of whose general character 

for reliability he was ignorant, and who falsely 
stated the age of the woman, without making 

any further inquiry as to his sources of infor- 

mation, it was held that he had not made such 

reasonable inquiry into the facts as the law 
required, and he incurred the penalty for the 
neglect of his duty in that respect. Cole v. Laws, 

104.N (C65 1210)S Bal 72 (1339). 
To the same effect are the following cases: 

Williams v. Hodges, 101 N.C. 300, 7 S.E. 786 
(1888); Trolinger v. Boroughs, 133 N.C. 312, 45 
S.E. 662 (1903); Morrison v. Teague, 143 N.C. 
186, 55 S.E. 521 (1906); Laney v. Mackey, 144 
N.C. 630, 57 S.E. 386 (1907); Joyner v. Harris, 

TaN Os 2952 oh 29703) Juliane, 

Daniels, 175 N.C. 549, 95 S.E. 907 (1918); 
Snipes v. Wood, 179 N.C. 349, 102 S.E. 619 

(1920). 
Written Consent Prerequisite to Issu- 

ance of Certain Licenses. — A register of 
deeds is not permitted to issue a marriage 
license where one of the parties is under 18 
years of age, until the consent in writing of the 
person under whose charge he or she is shall be 
delivered to the register. The written consent is 

a condition precedent to the issuance of the 
license. Coley v. Lewis, 91 N.C. 21 (1884). 

As to requirement under former law of 
consent of father, if living, see Littleton v. 
Haar, 158 N.C. 566, 74 S.E. 12 (1912); Owens v. 
Munden, 168 N.C. 266, 84 S.E. 257 (1915). 

The word “father” used in the former statute 
did not include “stepfather,” and the written 
consent of the mother, the father being dead, 

would authorize the issuing of the license. 
Owens v. Munden, 168 N.C. 266, 84 S.E. 257 

G@Oi15): 
Violation of Section. — Issuance of a mar- 

riage license by a register of deeds in violation 
of the section is not an indictable offense, un- 

less the illegal act is done mala fide. State v. 
Snuggs, 85 N.C. 541 (1881). 

CH. 51. MARRIAGE 851-17 

Il. ACTION FOR PENALTY. 

As to jurisdiction, see Joyner v. Roberts, 

112 N.C. 111, 16 S:B: 917 (1893): Dixon Via 

15S NiCw341) 74S -be itor?) 
Venue. — An action for the penalty under 

this section should be tried in the county 
wherein the cause of action arises, and if 

brought in the wrong county, it should be re- 
moved and not dismissed. Dixon v. Haar, 158 

NECP S44 e405 Beebo Ea) 
Effect of Register’s Death. — Under 

former G.S. 1-74, it was held that an action for 
a penalty against a register of deeds and the 
surety on his official bond abated on the death 
of the officer. Wallace v. McPherson, 139 N.C. 

297, 51 S.E. 897 (1905). For present provisions 
as to abatement of actions, see § 1A-1, Rule 25. 
Allegations in Complaint. — In an action 

under this section, it is essential that the com- 
plaint should allege that the register issued the 
license knowingly or without reasonable in- 
quiry. Maggett v. Roberts, 108 N.C. 174, 12S.E. 

890 (1891). 
Burden of Proof. — The burden of proof is 

upon the plaintiff to show that the officer issued 
the license when he knew of the impediment to 
the marriage, or that it was forbidden by the 
law, or when he had not made reasonable 
inquiry. Trolinger v. Boroughs, 133 N.C. 312, 45 
S.E. 662 (1903); Furr v. Johnson, 140 N.C. 157, 
52 S.E. 664 (1905); Joyner v. Harris, 157 N.C. 

295, 72 S.E. 970 (1911). 
Presumption as to Time of Issuance. — 

The presumption is that a marriage license, 
signed by a register of deeds, was issued during 
his term of office. The burden of proving the 
contrary is on the party asserting it. Maggett v. 
Roberts, 112 N.Cx7il, 16 S:ugto soa 
Evidence. — In a civil suit against a regis- 

ter, evidence of nolo contendere pleaded by the 
husband in a criminal action was not admissi- 
ble. Snipes v. Wood, 179 N.C. 349, 102 S.E. 619 

(1920). 
Proof of the officer’s failure to administer the 

oath to the applicant for the license is admissi- 
ble to show a lack of reasonable inquiry. Laney 
v. Mackey, 144 N.C. 630, 57 S.E. 386 (1907). 

The testimony of a witness as to the age of 
the woman, depending solely upon her state- 
ments to him which he repeated to the register 
when the license was applied for, was not 
substantive evidence of her age. Joyner v. Har- 

ris mI 5VINIG: 295; (25:6. 1970K19is, 
“Reasonable Inquiry” as Question of 

Law. — It is well-settled that the facts being 
admitted or found by the jury, the question as to 
what is “reasonable inquiry” is one of law for 
the court. Joyner v. Roberts, 114 N.C. 389, 19 

S.E. 645 (1894); Trolinger v. Boroughs, 133 N.C. 
312, 45 S.E. 662 (1903); Julian v. Daniels, 175 

N.C. 549, 95 S.E. 907 (1918); Snipes v. Wood, 

17 OUNGC 23495 eh) Sali. 16:19 1920): 
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“Reasonable Inquiry” as Question for 
Jury. — Where there is a conflict of evidence, 
whether there has been “reasonable inquiry” is 
to be submitted to the jury upon all the evi- 
dence under proper instructions. Joyner v. Rob- 
erts, 114 N.C. 389, 19 S.E. 645 (1894); Harcum 
y. Marsh, 130 N.C. 154, 41S.E. 6 (1902); Furr v. 
Johnson, 140 N.C. 157, 52 S.E. 664 (1905). 

The fact that the register administered an 
oath to the applicant and his friend did not, of 
itself, exonerate him. He was permitted by the 
statute to do so, so that he might better elicit 
the facts, and his doing so or failing to do so 
would be but a circumstance for the jury to 
consider. Gray v. Lentz, 173 N.C. 346, 91 S.E. 

ART. 2. MARRIAGE LICENSES §51-19 

If the evidence is conflicting as to the reason- 
ableness of the inquiry made by the register, 

the question should be submitted to the jury, 
and a judgment as of nonsuit thereon is erro- 
neously entered. Lemmons v. Sigman, 181 N.C. 
238, 106 S.E. 764 (1921). 

Instructions. — If the facts are admitted, it 

is the duty of the court to instruct the jury 
whether they are sufficient to constitute “rea- 
sonable inquiry”; if they are in controversy, it is 
the duty of the court to instruct the jury that 
certain facts to be determined from the evi- 
dence do or do not constitute “reasonable in- 
quiry.” Spencer v. Saunders, 189 N.C. 183, 126 

9.E. 420 (1925). 1024 (1917). 

§ 51-18. Record of licenses and returns; originals filed. 

The register of deeds shall maintain a separate index for marriage licenses 

and returns thereto. Each marriage license shall be indexed alphabetically 

according to the name of the proposed husband and proposed wife. Each index 

entry shall include, but not be limited to, the full name of the intended 

husband and wife, the date the marriage ceremony was performed, and the 

location of the original license and the return thereon. The original license and 

return shall be filed and preserved. (1871-2, c. 193, s. 9; Code, s. 1818; 1899, c. 

541, s. 3; Rev., s. 2091; C.S., s. 2504; 1963, c. 429; 1967, c. 957, s. 8; 1979, c. 636, 

em leelose ac. 699, 5.2.) 

§ 51-18.1. Correction of errors in application or license; 

amendment of names in application or license. 

(a) When it shall appear to the register of deeds of any county in this State 

that information is incorrectly stated on an application for a marriage license, 

or upon a marriage license issued thereunder, or upon a return or certificate of 

an officiating officer, the register of deeds is authorized to correct such record 

or records upon being furnished with an affidavit signed by one or both of the 

applicants for the marriage license, accompanied by affidavits of at least two 

other persons who know the correct information. 

(b) When the name of a party to a marriage has been changed by court order 

as a result of a legitimation action or other cause of action, and the party whose 

name is changed presents a signed affidavit to the register of deeds indicating 

the name change and requesting that the application for a marriage license, 

the marriage license, and the marriage certificate of the officiating officer be 

amended by substituting the changed name for the original name, the register 

of deeds may amend the records as requested by the party, provided the other 

party named in the records consents to the amendment. (CUS sh te SHE IN SSE Te, 

344; 1987, c. 576; 2001-62, s. 12.) 

Editor’s Note. — Session Laws 2001-62, s. 

16, provides: “The Administrative Office of the 
Courts shall develop any and all forms neces- 

sary for carrying out the purpose of this act and 

distribute them to the Office of the Clerk of 

Superior Court in each county.” 

§ 51-19. Penalty for failure to record. 

Any register of deeds who fails to record, in the manner above prescribed, the 

substance of any marriage license issued by him, or who fails to record, in the 

manner above prescribed, the substance of any return made thereon, within 10 
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days after such return made, shall forfeit and pay two hundred dollars 
($200.00) to any person who sues for the same. (1871-2, c. 193, s. 10; Code, s. 
1819; Rev., s. 2092; C.S., s. 2505.) 

CASE NOTES 

Jurisdiction. — A plaintiff may unite sev- 
eral causes of action for several penalties 
against the same party, in the same complaint, 
and if the aggregate amount thereof exceeds 
the requisite amount, the superior court will 
have jurisdiction. Maggett v. Roberts, 108 N.C. 
Wie Rei ated Sete OIG Rete Bh 
The penalty given by this section is in 

the alternative, either for failure to record the 
substance of the license issued or for failure to 
record the substance of the return. Maggett v. 
Roberts, 108 N.C. 174; 12 S.E: 890 (1891). 
Prosecution in Name of Person Suing 

for Penalty. — An action against a register of 
deeds to recover the penalties imposed for fail- 
ure to comply with the provisions of the statute 
in relation to issuing marriage licenses under 
this section must be prosecuted in the name of 
the person who sues therefor, and not in the 

name of the State. Maggett v. Roberts, 108 N.C. 
ingle AAs Digatoty Wil ge teak) 

No Penalty for Not Recording Invalid 
License. — If the filling up and handing of the 
paper previously signed to the party proposing 
to be married was done not by the register but 
by an agent, and at the time the register was 
functus officio, the paper would be equally 
invalid because lacking the signature of a de 
facto register, and there could be no penalty for 
not recording it. Maggett v. Roberts, 112 N.C. 
TMOG eel den DUE lshe 1s), 

A statute relieving the register from the 
penalty imposed by this section, passed after 
an action was brought to recover the penalty, 
but before judgment, was held constitutional. 
Bray v. Williams, 137 N.C. 387, 49 S.E. 887 

(1905). 

§ 51-20: Repealed by Session Laws 1969, c. 80, s. 6. 

§ 51-21. Issuance of delayed marriage certificates. 

In all those cases where a minister or other person authorized by law to 
perform marriage ceremonies has failed to file his return thereof in the office 
of the register of deeds who issued the license for such marriage, the register 
of deeds of such county is authorized to issue a delayed marriage certificate 
upon being furnished with one or more of the following: 

(1) The affidavit of at least two witnesses to the marriage ceremony; 
(2) The affidavit of one or both parties to the marriage, accompanied by 

the affidavit of at least one witness to the marriage ceremony; 
(3) The affidavit of the minister or other person authorized by law who 

performed the marriage ceremony, accompanied by the affidavit of one 
or more witnesses to the ceremony or one of the parties thereto. 

(4) When proof as required by the three methods set forth in subdivisions 
(1), (2), and (8) above is not available with respect to any marriage 
alleged to have been performed prior to January 1, 1935, the register 
of deeds is authorized to accept the affidavit of any one of the persons 
named in subdivisions (1), (2), and (3) and in addition thereto such 
other proof in writing as he may deem sufficient to establish the 
marriage and any facts relating thereto; provided, however, that if the 
evidence offered under this paragraph is insufficient to convince the 
register of deeds that the marriage ceremony took place, or any of the 
pertinent facts relating thereto, the applicants may bring a special 
proceeding before the clerk of superior court of the county in which the 
purported marriage ceremony took place. The said clerk of the 
superior court is authorized to hear the evidence and make findings as 
to whether or not the purported ceremony took place and as to any 
pertinent facts relating thereto. If the clerk finds that the marriage 
did take place as alleged, he is to certify such findings to the register 
of deeds who is to then issue a delayed marriage certificate in 
accordance with the provisions of this section. 
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The certificate issued by the register of deeds under authority of this section 

shall contain the date of the delayed filing, the date the marriage ceremony 

was actually performed, and all such certificates issued pursuant to this 

section shall have the same evidentiary value as any other marriage certifi- 

cates issued pursuant to law. (1951, c. 1224; 1955, c. 246; 1967, c. 957, s. 10; 

1969, ces0es.12,) 
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Chapter 52. 

Powers and Liabilities of Married Persons. 

Sec. 

H2-1. 
52-2: 
52-3. 

Property of married persons secured. 
Capacity to contract. 
Married person may insure spouse’s life. 

52-4. Earnings and damages. 
52-5. Torts between husband and wife. 
52-5.1. Tort actions between husband and wife 

arising out of acts occurring out- 
side State. 

52-6. [Repealed.] 
52-7. Validation of certificates of notaries pub- 

lic as to contracts or conveyances 
between husband and wife. 

Sec. 
52-8. Validation of contracts failing to comply 

with provisions of former § 52-6. 
52-9. Effect of absolute divorce decree on cer- 

tificate failing to comply with 
§ 52-6. 

52-10. Contracts between husband and wife 
generally; releases. 

52-10.1. Separation agreements. 
52-10.2. Resumption of marital relations de- 

fined. 
52-11. Antenuptial contracts and torts. 
52-12. Postnuptial crimes and torts. 

§ 52-1. Property of married persons secured. 

The real and personal property of any married person in this State, acquired 

before marriage or to which he or she may after marriage become in any 

manner entitled, shall be and remain the sole and separate estate and property 

of such married person and may be devised, bequeathed and conveyed by such 

married person subject to G.S. 50-20 and such other regulations and limita- 

tions as the General Assembly may prescribe. (Const., Art. X, s. 6; Rev., s. 2093; 

OiSnisa250671965, co878)s. 1; 1981, c. 815, s. 3.) 

Cross References. — For constitutional 
provision as to property of married women, see 
N.C. Const., Art. X, § 4. As to conveyances by 
husband and wife, see G.S. 39-7 et seq. As to 
contracts of married persons, see G.S. 52-2. 

Editor’s Note. — Session Laws 1965, ¢c. 878, 

s. 1, repealed and rewrote Chapter 52 of the 
General Statutes. Where present provisions are 
similar to prior statutory provisions, the histor- 
ical citations from the former sections have 
been added to the new sections. Former G.S. 

CASE 

Editor’s Note. — Most of the cases below 
were decided under former statutory provisions 
relating to the property of married women. 

History. — For a discussion of the history of 
this legislation and of many of the earlier cases 
construing it, see Ball v. Paquin, 140 N.C. 83, 

52 S.E. 410 (1905). 
Common Law. — At common law, marriage 

was an absolute gift to the husband of all the 
personal property of the wife in possession, and 
the same became his property instantly on the 
marriage; and it was a qualified gift of all the 
personal property adversely held, and all the 
choses in action of the wife, which became the 

husband’s absolutely upon his reduction of the 

same into possession, during coverture, with 

the right in case the wife died to administer on 

her estate, and in that character to collect, and 

52-1 applied to married women only. 
Annotations to present Chapter 52 constru- 

ing provisions of the former Chapter have been 
retained where it is thought they will be help- 

ful. 
Legal Periodicals. — For comment on the 

enforceability of marital contracts, see 47 

NG. Lai Rew 81541969): 
For comment on the tax effects of equitable 

distribution upon divorce, see 18 Wake Forest 

Le Rewiaad 01982). 

NOTES 

after payment of her debts to hold the surplus 

to his own use, without obligation to distribute 

to anyone. O’Connor v. Harris, 81 N.C. 279 

Ges Yied' 
At common law it was competent to the 

husband having choses in action “jure mariti” 

to assign the same for value, or as a security to 

pay his debts, and the assignment availed to 

pass the right to the assignee to collect and 

have the proceeds as his absolute property, if 

collected during coverture, just as the husband 

might have done if he had kept and reduced it 

into possession himself. O’Connor v. Harris, 81 

WC. 279 G87): 
The legislature may abolish all the inca- 

pacities of married women, and give them 

full power to contract as femes sole. Pippen v. 

Wesson, 74 N.C. 487 (1876). 
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Chapter Abridges Common-Law Rights 
of Husband. — The provisions of this Chapter, 

insofar as the husband is concerned, constitute 

in the main abridgements of rights he had as to 
his wife’s property under the common law, and 
do not purport to create in him, as against her, 
rights he did not have at common law. 
Scholtens v. Scholtens, 230 N.C. 149, 52 S.E.2d 

Bo0 CLg4oy 
Section Applies to Property Not Secured 

to Wife by Act of Parties. — This section does 
not apply to cases where the property is secured 
to the wife by marriage settlement or deed of 
gift or will. The property is thereby secured to 
her by act of the parties. The object of the 
section is to secure the property to the wife by 
act of law when it has not been done by act of 
the parties, who may make restrictions and 
limitations over. Cooper v. Landis, 75 N.C. 526 
(1876). 
Vested Rights Protected. — Where a hus- 

band’s right to receive and appropriate to his 
own use his wife’s distributive share in her 
mother’s estate was vested under the law then 
in force, no subsequent legislation could de- 
prive him of it without his consent. Morris v. 
Morris, 94 N.C. 613 (1886). 

Husband Without Vested Interest in 
Wife’s Real Property. — The real property of 
the wife, whether acquired before or after mar- 
riage, remains her sole and separate property 
under N.C. Const., Art. X, § 4, and therein the 

husband has no vested interest. Vann v. Ed- 
wards 350 NVC: $6684 Je, Se 8441904): 
Kilpatrick v. Kilpatrick, 176 N.C. 182, 96 S.E. 
988 (1918). 

Wife May Hold Legal as Well as Equita- 
ble Estate. — Since the adoption of the Con- 
stitution of 1868, a married woman has or can 

have the legal as well as the equitable estate. 
Sanderlin v. Sanderlin, 122 N.C. 1, 29 S.E. 55 
(1898). 

Prior to the adoption of the Constitution of 
1868 it was held that deeds by which property 
was conveyed to a trustee for the sole and 
separate use of a married woman created an 
active trust in the trustee, and this was held 

because otherwise the statute would execute 
the use, and the husband would, as husband, 

become vested with rights in and control over 
his wife’s property. But by the Constitution of 
1868, as declared in Walker v. Long, 109 N.C. 

5910, 14 S.E. 299, 1891, the wife’s property was 
rendered secure to her, and not subject to the 
control of, or to the debts or obligations of, her 

husband. Thus, it was no longer necessary to 
invoke the fiction of the law in order to protect 
the wife’s property from the husband or his 
creditors in deeds made subsequent to the 
adoption of that Constitution. Freeman v. Lide, 
176 N.C. 434, 97 S.E. 402 (1918). See also 

Pippen v. Wesson, 74 N.C. 437:(1876). 
Conveyance of Separate Property. — 

CH. 52. POWERS AND LIABILITIES §52-1 

Where a married person conveys separate prop- 
erty without permission or joinder of the spouse 
and the non-owner spouse survives the owner 
spouse, the conveyed property is subject to the 
non-owner spouse’s elective life estate. Melvin 
v. Mills-Melvin, 126 N.C. App. 548, 486 S.E.2d 
84 (1997): 
Disposition of Personalty. — There is no 

restriction whatever upon the right of a mar- 
ried woman to dispose of her personalty as fully 
and freely as if she had remained unmarried, 
either in the Constitution or by any statute. 
Vann v. Edwards, 135 N.C. 661, 47 S.E. 784 

(1904); Ball v. Paquin, 140 N.C 283, 52 s3h 3400 
(1905); Rea vi Rea; 156-N.C..529,. /215 00, 38 

(1911), 
Money from Sale of Wife’s Realty. — 

Money received by the husband from a sale of 
the wife’s lands before the adoption of the 
Constitution in 1868 belonged to him abso- 
lutely, unless at the time he received it he 
agreed to invest it for her in some other way. 
But if the wife acquired the title and the 
marriage occurred prior to 1868, and the sale 
was made subsequent to that time, the pro- 
ceeds would be her separate estate; and if the 
husband purchased other lands with such pro- 
ceeds and took title in his own name, in the 

absence of any special agreement to the con- 
trary, he would become a trustee for her. Kirk- 
patrick y. Holmes, 108 N.C. 206, 12.5.H. 1037 
(1891). 
Mechanic’s Lien on Married Woman’s 

Property. — For all debts contracted for work 
and labor done, a lien is given upon the prop- 
erty of a married woman. Ball v. Paquin, 140 

N.C2.83,-52-5; lia 410 (1905) 
Presumption as to Property Delivered 

to Husband. — Under the change made in the 
law of married women’s property rights by this 
section and N.C. Const., Art. X, § 4, where a 
married woman receives checks from her par- 
ents as personal gifts to her, which she en- 
dorses and delivers to her husband, there is a 

presumption that he receives the money in 
trust for her, and in the absence of evidence 
that it was a gift, she may recover the same in 
her action against him, or, after his death, 

against his personal representative. Etheredge 
v. Cochran, 196 N.C. 681, 146 S.E. 711 (1929). 

Statute of Limitations. — Since a wife may 
now maintain an action without the joinder of 
her husband, when it concerns her separate 
property, and against her husband when it is 
between the husband and wife, and there is no 

exception in favor of the wife when she holds a 
claim against him, the statute of limitation will 
run against a note thus held by her. Graves v. 
Howard, 159 N.C. 594, 75 S.E. 998 (1912). See 
§ 1-18. 

Cited in Heller v. Heller, 7 N.C. App. 120, 
171 S.E.2d 335 (1969). 
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§ 52-2. Capacity to contract. 

52-10 or 52-10.1, G.S. 39-7 and other 

hereafter prescribed by the General 
Subject to the provisions of G.S. 

regulations and limitations now or 

CH. 52. POWERS AND LIABILITIES §52-2 

Assembly, every married person is authorized to contract and deal so as to 

affect his or her real and personal property in the same manner and with the 

same effect as if he or she were unmarried. (1871-2, c. 1938, s. 17; Code, s. 1826: 

Rev., s. 2094; 1911, c. 109; C.S., s. 2507; 1945, c. foe lO. LOO0nC 5 1o,6oL, 

Ora (Os a Ls) 

Cross References. — As to conveyances by 

husband and wife, see G.S. 39-7 et seq. As to 

repeal of laws requiring private examination of 

married women, see G.S. 47-14.1. 

Editor’s Note. — Former G.S. 52-2 applied 

to married women only. 

Laws 1871-1872, c. 193, s. 17, known as the 

Marriage Act, was the first legislation directly 

regulating the power of a married woman to 

make contracts. It seems that the only change 

made by this act was that the consent of the 

husband in writing was required in order to 

allow her to charge her separate estate. See 

Arrington v. Bell, 94 N.C. 247 (1886). However, 

a subsequent statute, known as the Martin Act, 

was passed March 6, 1911, and entirely 

changed the law. See 13 N.C.L. Rev. 62. The 

present section, except insofar as it is not 

limited to married women, is similar to the 

Martin Act. 

Legal Periodicals. — For note on right of 

husband to recover medical expenses of wife 

from tort-feasor, see 37 N.C.L. Rev. 82 (1958). 

For comment on the enforceability of marital 

contracts, see 47 N.C.L. Rev. 815 (1969). 

For note on the presumption of a wife’s gra- 

tuitous services, see 16 Wake Forest L. Rev. 235 

(1980). 

For article on the rights of individuals to 

control the distributional consequences of di- 

vorce by private contract and on the interests of 

the state in preserving its role as a third party 

to marriage and divorce, see 59 N.C.L. Rev. 819 

(Cus ke1B). 

For article, “A Spouse’s Right to Control As- 

sets During Marriage: Is North Carolina Living 

in the Middle Ages?,” see 18 Campbell L. Rev. 

203)( 1996). 

CASE NOTES 

I. In General. 

II. Decisions Under Former Law. 

A. Generally. 
B. Powers Conferred. 

C. Liabilities Incurred. 
D. Remedies for Breach. 

I. IN GENERAL. 

The trust relationship existing between 

the parties may be revealed to alter the 

otherwise absolute obligation of the signers. 

Grimes v. Grimes, 47 N.C. App. 353, 267 S.E.2d 

od2a( 1930), 

Where wife executes a promissory note 

as a comaker, she is primarily liable there- 

under. Grimes v. Grimes, 47 N.C. App. 353, 267 

S.E.2d 372 (1980). 

Comaker’s right to contribution is unaf- 

fected by the marital relationship of the 

parties to a note. Grimes Vv. Grimes, 47 N.C. 

App. 353, 267 S.E.2d 372 (1980). 

Wife is liable for necessary medical ex- 

penses provided for husband. North Caro- 

lina Baptist Hosps. v. Harris, 319 N.C. 347, 354 

S.E.2d 471 (1987). 

Conveyance of Separate Property. — 

Where a married person conveys separate prop- 

erty without permission or joinder of the spouse 

and the non-owner spouse survives the owner 

spouse, the conveyed property is subject to the 

non-owner spouse’s elective life estate. Melvin 

vy. Mills-Melvin, 126 N.C. App. 543, 486 S.E.2d 

84 (1997). 
Cited in United States v. Yazell, 382 US: 

341, 86 S. Ct. 500, 15 L. Ed. 2d 404 (1966); 

Heller’y. Heller. 7 NCC. App. 120, 1715 Be2d 

8385) 01969). 

Il. DECISIONS UNDER FORMER LAW. 

A. Generally. 

Editor’s Note. — The cases below were de- 

cided under former statutory provisions relat- 

ing to the capacity of married women to con- 

tract. 

Common Law. — At common law, the con- 

tract of a married woman was void, but it was 

held in equity that she might have an estate 
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settled to her separate use, and that although 
she had no power to bind herself personally, she 
might with the concurrence of the trustee spe- 
cifically charge her separate estate, and the 
courts of equity would enforce the charge 
against the property. But her contracts, in 
order to create a charge, had to refer expressly, 
or by necessary implication, to the separate 
estate as a means of payment, this being in the 
nature of an appointment or appropriation. 
Frazier v. Brownlow, 38 N.C. 237 (1844); Knox 

v. Jordan, 58 N.C. 175 (1859); Pippen v. Wesson, 
74 N.C. 437 (1876); Sanderlin v. Sanderlin, 122 
NC 1,°29°S/H255 (1898), 

The common-law rule continued to be the law 
in this State until the adoption of the Constitu- 
tion of 1868. Pippen v. Wesson, 74 N.C. 437 
(1876). 
Legislature Has Power to Remove Re- 

straints. — The restraints upon a married 
woman's power to contract rest upon statute, 

not upon the Constitution, and of course can be 
removed by statute. There is no prohibition 
upon the legislature to do so, and indeed the 
Supreme Court in many instances has indi- 
cated to the legislature that justice might be 
facilitated by more liberal legislation in that 
regard. Finger v. Hunter, 130 N.C. 529, 41 S.E. 
890 (1902). 

This section operated prospectively and 
did not apply to contracts made prior to its 
adoption. Stephens v. Hicks, 156 N.C. 239, 72 
salve a ens ab) 

Section Does Not Apply to Estates Held 
by the Entirety. — The doctrine of title by 
entireties between husband and wife as it ex- 
isted at common law remains unchanged by 
statute in this State. And this section has been 
construed in Jones v. Smith, 149 N.C. 318, 62 
S.E. 1092 (1908), as not affecting estates held 
by husband and wife as tenants by the entirety. 
Davis v. Bass, 188 N.C. 200, 124 S.E. 566 
(1924); In re City of Durham Annexation Ordi- 
nance Nova/9l 66 NC) Appe4 72, Sit Sih 2d 
898 (1984). 

Statute providing that earnings and 
damages from personal injury are wife’s 
property (see now G.S. 52-4) should be read in 
light of this section. Helmstetler v. Duke Power 
Co., 224 N.C. 821, 32 S.E.2d 611 (1945), over- 
ruled on other grounds, Nicholson v. Hugh 
Chatham Mem. Hosp., 300 N.C. 295, 266 
S.E.2d 818 (1980). 

B. Powers Conferred. 

Married Women Made Sui Juris. — The 
effect of the Martin Act was to take married 

women out of the classification which the law 

recognized, prior to its enactment, and to make 

them, with respect to capacity to contract, sui 
juris. Lipinsky v. Revell, 167 N.C. 508, 83 S.E. 
820 (1914); Royal v. Southerland, 168 N.C. 405, 

CH. 52. POWERS AND LIABILITIES §52-2 

84 S.E. 708 (1915); Warren v. Dail, 170 N.C. 
406,.87 $.Ey, 126 (1915); Thrash vy.) Ouldalae 

N.C. 728, 90 S.E. 915 (1916); Satterwhite v. 

Gallagher, 173 N.C. 525, 92 S.E. 369 (1917); 
Dorsey v. Corbett, 190 N.C. 783, 130 S.E. 842 
(1925); Tise v. Hicks, 191 N.C. 609, 132 S.E. 560 
(1926); Taft v. Covington, 199 N.C. 51, 153 S.E. 

597 (1930). See Davis v. Cockman, 211 N.C. 

630, 191 S.E. 322 (1937); Etheridge v. Wescott, 

244 N.C. 637, 94 S.E.2d 846 (1956). 

By virtue of this section, a married 
woman may make contracts affecting her 
personal and real property as though she were 
unmarried, except that the requirements of 
former G.S. 52-6 had to be met in contracts 

between her and her husband. Martin v. Bundy, 
212 N.C. 437, 193 S.E. 831 (1937). See §§ 39-7 
et seq., 52-6, and notes thereto. 

This section should be held to mean what it 
plainly says, that, except as to contracts with 
her husband, in which the forms required by 
former G.S. 52-6 had to be observed, a married 

woman can now make any and all contracts so 
as to affect her real and personal property, in 
the same manner and to the same effect as if 
she were unmarried. Lipinsky v. Revell, 167 
N.C. 508, 83 S.E. 820 (1914); Warren v. Dail, 

170 N.C. 406, 87 S.E. 126 (1915); Everett v. 
Ballard, 174 N.C. 16, 93 S.E. 385 (1917); Taft v. 

Covington, 199 N.C. 51, 153 S.E. 597 (1930). 
See also, Davis v. Cockman, 211 N.C. 630, 191 

S.E. 322 (1937); Cruthis v. Steele, 259 N.C. 701, 
131 S.E.2d 344 (1963). 

This section practically constitutes mar- 
ried women free traders as to all their ordi- 
nary dealings. Price v. Charlotte Elec. Ry., 160 
N.C. 450, 76 S.E. 502 (1912); Croom v. Golds- 
boro Lumber Co., 182 N.C. 217, 108 S.E. 735 
(1921). 

Former § 52-6 Not Affected. — This sec- 
tion did not alter the effect of former G.S. 52-6, 

requiring certain findings and conclusions by 
the probate officer to accompany a conveyance 
of wife’s lands directly to her husband, and 
wife’s deed not probated accordingly was void. 
Singleton v. Cherry, 168 N.C. 402, 84 S.E. 698 
(1916); Butler v. Butler, 169 N.C. 584, 86 S.E. 
DOG 1915): 

Husband and Wife May Form Business 
Partnership. — This section has been held to 
vest the wife with the power to contract with 
the husband so as to create a business partner- 
ship. Eggleston v. Eggleston, 228 N.C. 668, 47 
S.E.2d 248 (1948). 

Oral Agreement to Hold Land in Trust 
for Husband. — A married woman is under no 
legal handicap which would prevent her from 
entering into an oral agreement with her hus- 
band to hold title to real estate for his benefit or 
for their joint benefit. Carlisle v. Carlisle, 225 
N.C. 462, 35 S.E.2d 418 (1945). 
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C. Liabilities Incurred. 

Liability for Breach of Contract. — When 

the legislature authorized a married woman to 

contract and deal so as to affect her real and 

personal property in the same manner, and 

with the same effect, as if she were unmarried, 

it authorized contracts for breach of which she 

would be liable as fully as if she had remained 

unmarried. Everett v. Ballard, 174 N.C. 16, 93 

Sre385 (1917). 

On a breach of a married woman’s contract to 

convey her land, she may be held responsible in 

damages, as in other contracts by which she is 

properly bound. Warren v. Dail, 170 N.C. 406, 

87.9.B. 126 (1915). 
Under the former law it was held that a 

married woman whose husband was an alien 

and never visited or resided in the United 

States was personally liable on her contracts. 

Levi v. Marsha, 122 N.C. 565, 29 S.E. 832 

(1898). 
Liability of Wife Where Husband Acts as 

Her Agent. — Under this section, a wife may 

appoint her husband as her agent for doing in 

her behalf work which may be of such danger- 

ous character as to be a menace to the safety of 

others, and is liable with him for his negligence. 

Richardson v. Libes, 188 N.C. 112, 123 S.E. 306 

(1924). 
Liability as Partner or Surety. — Since 

the passage of the Martin Act, a wife has been 

held liable jointly and severally on her con- 

tracts whenever a partner or a surety. Bristol 

Grocery Co. v. Bails, 177 N.C. 298, 98 S.E. 768 

(1919). 
Liability Where Wife Is Surety for Hus- 

band. — A wife, by becoming surety on the 

obligations of her husband, creates a direct and 

separate liability to the creditor of the husband 

which makes her personally responsible, under 

this section, without requiring the statutory 

formalities necessary to the validity of certain 

contracts made directly between the wife and 

her husband. Royal v. Southerland, 168 N.C. 

405,.84.0:6; 708,(1915). 

Estoppel. — Since, in this State, the com- 

mon-law disabilities of a married woman to 

contract, with certain exceptions, have been 

removed, she is bound by an estoppel the same 

as any other person. Tripp v. Langston, 28 

N.C. 295, 10 S.E.2d 916 (1940). See also, Build- 

ers’ Sash & Door Co. v. Joyner, 182 N.C. 518, 

CH. 52. POWERS AND LIABILITIES §52-3 

109 S.E. 259 (1921), wherein the question 
whether the doctrine of title by estoppel applies 
to a married woman was raised but not decided; 

Cruthis v. Steele, 259 N.C. 701, 1381 S.H.2d 344 

(1963). 
Husband Still Liable for Funeral Ex- 

penses and Necessaries. — The common-law 
rule that the husband is liable for the funeral 
expenses of his deceased wife and for “neces- 
saries” during their married life is not affected 
by this section, when there is nothing to show 
an express promise to pay on her part, or that 
the articles were sold on her credit or under 
such circumstances as to make her exclusively 
or primarily liable according to the equitable 
principles of indebitatus assumpsit. Bowen v. 
Daugherty, 168 N.C. 242, 84 S.E. 265 (1915). 

D. Remedies for Breach. 

Specific Performance. — When a married 
woman makes an executory contract to convey 

land and the requirements of G.S. 39-7, regard- 
ing instruments affecting a married woman’s 

title, are not complied with, she can only be 

held in damages, and specific performance may 

not be enforced. Warren v. Dail, 170 N.C. 406, 

S75 Hek26 (1915): 
Judgment Against Wife as Surety for 

Husband. — In Royal v. Southerland, 168 N.C. 

405, 84 S.E. 708 (1915), it was held that under 

this section a judgment could be rendered 

against a wife upon her obligation as surety to 

her husband. Thrash v. Ould, 172 N.C. 728, 90 

Sl Glas 1916): 
Judgment Enforced by Execution. — It 

was held in Lipinsky v. Revell, 167 N.C. 508, 83 

SE. 820 (1914), that judgment could be ren- 

dered against a married woman upon her con- 

tracts and enforced by execution, though she 

had not specifically charged her property with 

payment thereof. Thrash v. Ould, 172 N.C. 723, 

90 S.E. 915 (1916). 

Wife May Claim Personal Property Ex- 

emption. — Under the provisions of N.C, 

Const., Art. X, § 1, and of this section, the wife 

could claim her personal property exemption 

from the assets of a partnership with her hus- 

band when the validity of the partnership con- 

tract was not questioned by them under the 

provisions of former G.S. 52-6, and each had 

consented that such exemption should be al- 

lowed to the other therefrom. Bristol Grocery 

Co. v. Bails, 177 N.C. 298, 98 S.E. 768 (1919). 

§ 52-3. Married person may insure spouse’s life. 

Any married person in his or her own name, or in the name of a trustee with 

his assent, may cause to be insured for any definite time the life of his or her 

spouse, for his or her sole and separate use, and may dispose of the interest in 

the same by will. (Rev., s. 2099; C.5., s. Da 96D) Cee (Oaucs 1.) 
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Cross References. — As to right of an 
individual to insure his or her life for the 
benefit of spouse and children, see N.C. Const., 
Art. X85) 

CH. 52. POWERS AND LIABILITIES §52-4 

Editor’s Note. — Former G.S. 52-3 related 
to the capacity of a married woman to draw 
checks. 

CASE NOTES 

Insurable Interest in Spouse’s Life. — 
This section does not create in a wife an insur- 

able interest in the life of her husband. She has 

such an interest without the benefit of the 

section. Cook v. Bankers Life & Cas. Co., 329 

N.C. 488, 406 S.E.2d 848 (1991). 

Right to Insure Spouse’s Life Without 

Consent. — This section gives married per- 
sons the right to insure their spouses’ lives 
without their consent. Cook v. Bankers Life & 

Cas. Co., 329 N.C. 488, 406 S.E.2d 848 (1991), 
distinguishing Acme Mfg. Co. v. McCormick, 
I75eN .CH27H 795, 50s) boo dds) 

§ 52-4. Earnings and damages. 

The earnings of a married person by virtue of any contract for his or her 
personal service, and any damages for personal injuries, or other tort sus- 
tained by either, can be recovered by such person suing alone, and such 
earnings or recovery shall be his or her sole and separate property. (19138, c. 18, 
ip IE Cdees oe ai aI olay, eureilite chal) 

Cross References. — For constitutional 
provision as to property of married women, see 
N.C. Const., Art. X, § 4. 

Editor’s Note. — Former G.S. 52-4 related 
to husband’s joinder in conveyance or lease of 
wife’s land. 

Legal Periodicals. — For comment on this 
section, see 29 N.C.L. Rev. 178 (1951). 

For note on equitable distribution law as it 
relates to personal injury awards in divorce 
actions, see 65 N.C.L. Rev. 1332 (1987). 

CASE 

Editor’s Note. — Most of the cases below 
were decided under former statutory provisions 
relating to married women. 

Basis of Section. — In the concurring opin- 
ion in Patterson v. Franklin, 168 N.C. 75, 84 

Oo Bele (OLS) Clarks Caleuctatecs thats 

section was passed as a result of the decision in 
Price v. Charlotte Elec. Co., 160 N.C. 450, 76 

S.E. 502 (1912). To the same effect, see 301 N.C. 

128, 214, S20 230 (198), 
This section is not inconsistent with or 

repugnant to § 50-20. Johnson v. Johnson, 
317 N.C. 437, 346 S.E.2d 430 (1986). 

This section governs legal interests in prop- 
erty during an ongoing marriage, while G.S. 
50-20 governs its disposition after divorce. 
Johnson v. Johnson, 317 N.C. 437, 346 S.E.2d 
430 (1986). 

Section Read in Light of Constitution 
and § 52-2. — This section should be read in 
the light of N.C. ‘Const.,. Art. X, § 4, which 

protects a married woman in the sole owner- 
ship of her property, and also in connection with 

For note relating to revocation of the marital 
presumption and adoption of the analytic ap- 
proach to the classification of personal injury 
settlements, in light of Johnson v. Johnson, 317 

N.C. 437, 346 S.E.2d 430 (1986), see 22 Wake 
Forest L. Rev. 931 (1987). 

For article, “A Spouse’s Right to Control As- 
sets During Marriage: Is North Carolina Living 
in the Middle Ages?,” see 18 Campbell L. Rev. 
203 (1996). 

NOTES 

G.S. 52-2, which seeks to secure to her the free 

use of her property. Helmstetler v. Duke Power 
Co., 224 N.C. 821, 32 S.E.2d 611 (1945), over- 
ruled on other grounds, Nicholson v. Hugh 
Chatham Mem. Hosp., 300 N.C. 295, 266 
S.E.2d 818 (1980). 
Husband Deprived of Former Rights. — 

By virtue of the statutes giving married women 
separate property rights and the right to sue for 
injuries, the husband is deprived of his former 
rights in his wife’s property and choses in 
action. Hinnant v. Tidewater Power Co., 189 

N.C. 120, 126 S.B. 307 (1925), overruled on 

other grounds, Nicholson v. Hugh Chatham 
Mem. Hosp., 300 N.C. 295, 266 S.E.2d 818 
(1980). 
Marital Rights and Duties Unaffected. — 

The mutual rights and duties growing out of 
the marital relationship are not affected by this 
and the following sections. Ritchie v. White, 225 
N.C. 450, 35 S.E.2d 414 (1945). 
A married woman is still a feme covert with 

the rights, privileges and obligations incident 
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to such status under the law. Coley v. 

Dalrymple, 225 N.C. 67, 33 S.E.2d 477 (1945). 

See also Buford v. Mochy, 224 N.C. 235, 29 

S.E.2d 729 (1944). 
This section does not relieve a married 

woman of her marital obligations or deny to her 

the privilege of sharing in the family duties and 

aiding in such work as the helpmate of her 

husband, when minded so to do. Coley v. 

Dalrymple, 225 N.C. 67, 33 S.E.2d 477 (1945). 

Spouses May Sue Each Other in Tort. — 

The common-law disability of spouses to sue 

each other in tort actions has been completely 

removed in this State. Foster v. Foster, 264 N.C. 

694, 142 S.E.2d 638 (1965). 

A married woman has the fullest power to 

bring actions, even against her husband, and in 

all cases whatever. Crowell v. Crowell, 180 N.C. 

516, 105 S.E. 206 (1920); In re Will of 

Witherington, 186 N.C. 152, 119 S.E. 11 (1923). 

Wife’s right to sue her husband extends to 

tort actions. Crowell v. Crowell, 181 N.C. 66, 

106°S:E. 149 (1921). 

In this jurisdiction a wife may maintain an 

action against her husband for negligent injury, 

or if such injury results in death, her personal 

representative may maintain such action. King 

y. Gates, 231 N.C. 537, 57 S.E.2d 765 (1950); 

First Union Nat'l Bank v. Hackney, 266 N.C. 17, 

145°S.H.2d°352 (1965): 

Nonresident Wife Has Right of Action 

for Husband’s Tort. — The right of a married 

woman to maintain an action against her hus- 

band to recover for negligent injury is not 

limited to residents of this State, and a nonres- 

ident wife may maintain an action here against 

her nonresident husband on a transitory cause 

of action which arises in this State, and she is 

entitled to any recovery as her separate prop- 

erty. Bogen v. Bogen, 219 N.C. 51, 12 S.E.2d 649 

(1941). 
Impairment of Capacity to Work and 

Earn Money. — This section is in accord with 

the realistic trend of the modern decisions, 

which recognize the fact that a wife, as an 

individual, has a personal right to work and 

earn money, whether she is gainfully employed 

at the time or engaged merely in the perfor- 

mance of household duties; and where her 

capacity to work and earn money 1s impaired by 

injury, she has suffered a definite, substantial 

loss. Johnson v. Lewis, 251 N.C. 797, 112 S.E.2d 

D2. L960). 
A person is not deprived of the right to 

recover damages because of inability to labor or 

transact business in the future, because of the 

fact that at the time of the injury he is not 

engaged in any particular employment. The 

fact that a woman attends merely to household 

duties will not deprive her of a right to recover 

for loss of earning capacity. Johnson v. Lewis, 

DANO. 797, 112 S.E.2d 512 (1960). 

Services Rendered to Husband. — For a 
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wife to recover for services rendered to her 
husband in his business, or outside of her 

domestic duties, while living with him under 
the marital relation, there must be either an 
express or an implied promise on his part to pay 

for them; and the relationship of marriage, 

nothing else appearing, negatives an implied 
promise on his part to pay. Dorsett v. Dorsett, 
183.N.C. 354, 111 S.E. 541, 23. A.L.R. 15 (1922). 
Husband and Wife Employed Together. 

— Since the passage of the Martin Act and this 
section, the separate earnings of a married 
woman belong to her, and she may sue and 
recover them alone; and where the evidence 

tends only to establish the fact that the em- 
ployer was to pay husband and wife each a 
certain and different amount for services, the 
husband could not recover the whole upon the 
theory that the amount he was to receive was 
augmented by what wife was to receive for her 
separate services. Croom v. Goldsboro Lumber 
Con 182 NO 108 5: Ee foo (lo2 1), 

Services rendered by a married woman 

outside the home, and not within the scope of 

her household or domestic duties, would prop- 

erly be recoverable on implied assumpsit or 

quantum meruit in her own name. Coley v. 

Dalrymple, 225 N.C. 67, 33 S.E.2d 477 (1945). 

Recovery for Loss of Consortium. — It is 

now well settled in practically every jurisdic- 

tion that wife has a right to the consortium of 

her husband and can recover when there has 

been an intentional and direct invasion or 

breach of the marital relations. In every case, 

however, the recovery was allowed only where 

there was an intentional invasion. The right of 

the wife to recover in North Carolina for a 

direct and intentional invasion is clearly set- 

tled. Brown v. Brown, 124 N.C. 19, 32 S.E. 320 

(1899). See also, 3 N.C.L. Rev. 100 (1925). 

Recovery for Loss of Consortium Al- 

lowed in Negligence Cases. — Wife has 

cause of action for loss of consortium resulting 

from a negligent injury to her husband. Nichol- 

son v. Hugh Chatham Mem. Hospital, 300 NEC: 

295, 266 S.E.2d 818 (1980). 

Married women’s legislation in North Caro- 

lina gave a wife the equal right to sue for loss of 

her husband’s consortium. Nicholson v. Hugh 

Chatam Mem. Hospital, 300 N.C. 295, 266 

S.E.2d 818 (1980). 

But Action for Loss of Consortium Must 

Be Joined With Injured Spouse’s Action. — 

A spouse may maintain a cause of action for 

loss of consortium due to the negligent actions 

of third parties so long as that action for loss of 

consortium is joined with any suit the other 

spouse may have instituted to recover for his or 

her personal injuries. Nicholson v. Hugh 

Chatam Mem. Hospital, 300 N.C. 295, 266 

SG i-2d 816) (19380). 

“Consortium” defined. — While consor- 

tium is difficult to define, better view is that it 
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embraces service, society, companionship, sex- 

ual gratification and affection. Nicholson v. 
Hugh Chatam Mem. Hospital, 300 N.C. 295, 
266 S.E.2d 818 (1980). 
Action of Wife for Tort to Husband. — 

Under the former wording of this section, the 
husband could not sue to recover his wife’s 
earnings or damages for tort committed to her 
and there was no reason why she could sue for 
tort or injuries inflicted on her husband. The 
law has never authorized the wife to maintain 
such action for torts sustained by the husband. 
Hipp v. Dupont, 182 N.C. 9, 108 S.E. 318 (1921). 
Action Against Seducer. — Under the pro- 

visions of this section, a married woman who 

had been seduced could, in proper instances, 
maintain her action for damages against her 
seducer without joinder of her husband as a 
party. Hayatt v. McCoy, 194 NC) 25,138 5. E. 
405 (1927). 
Joinder of Husband. — Since the passage 

of this section, a married woman may sue 
without joining her husband to recover dam- 
ages she has sustained by reason of a personal 
injury wrongfully inflicted. Kirkpatrick  v. 
Crutchfield, 178 N.C. 348, 100 S.E. 602 (1919). 

While husband is not a necessary party to 
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wife’s action to recover for the value of her 
services rendered upon a quantum meruit, un- 
der this section, his joinder therein as a party 
plaintiff is not improper; and where he has 
alleged an independent cause of action upon a 
quantum meruit, the Supreme Court, on ap- 
peal, in the exercise of its discretion, may 
remand the cause with direction that the alle- 
gations of the complaint as to the statement of 
the husband’s cause be stricken out and the 
action of the wife proceeded with. Shore v. Holt, 
185 NC o312 217 6 PealGoul 923) 
The law formerly prevailing allowed the 

husband the earnings of his wife and the pro- 
ceeds of her labor, but the husband could confer 
upon the wife the right to her earnings, upon 
which they became her separate estate, giving 
her a right of action to recover them in her own 
name. Patterson v. Franklin, 168 N.C. 75, 84 
Sub ls (1915). 
Applied in Owens v. Kelly, 240 N.C. 770, 84 

§.E.2d 163. (1954); Burton v.. Dixon, 259) N-C: 
473, 131 S.K.2d 27 (1963). 

Cited in Nicholson v. Hugh Chatham Mem. 
Hosp., 300 N.C. 295, 266 S.E.2d 818 (1980); 
State v. Stroud, 147 N.C. App. 549, 557 S.E.2d 
544, 2001 N.C. App. LEXIS 1234 (2001), cert. 
denied, 356 N.C. 623, 575 S.E.2d 758 (2002). 

§ 52-5. Torts between husband and wife. 

A husband and wife have a cause of action against each other to recover 
damages sustained to their person or property as if they were unmarried. 
Gio piece. 265; LoCo me oO Ogos) 

Legal Periodicals. — For comment on this 
section, see 29 N.C.L. Rev. 395 (1951). 

For note on choice of law rules in North 
Carolina, see 48 N.C.L. Rev. 243 (1970). 

For comment on adverse marital testimony 
in criminal actions after the modification of the 
common-law rule by State v. Freeman, 302 N.C. 
591, 276 S.E.2d 450 (1981), see 60 N.C.L. Rev. 
874 (1982). 

For note, “It’s Time to Abolish North Caroli- 
na’s Parent-Child Immunity, But Who’s Going 

to Do It?—Coffey v. Coffey and North Carolina 
General Statutes Section 1-539.21,” see 68 N.C. 
L. Rev. 1317 (1990). 

For article, “A Spouse’s Right to Control As- 
sets During Marriage: Is North Carolina Living 
in the Middle Ages?,” see 18 Campbell L. Rev. 
203 (1996). 

For note and comment, “Liner v. Brown: 
Where Should We Go From Here—Two Differ- 
ent Approaches for North Carolina,” see 19 
Campbell L. Rev. 447 (1997). 

CASE NOTES 

Purpose of Section. — This section was 
intended to change for the future the result 
reached in Scholtens v. Scholtens, 230 N.C. 149, 
52 8.H.2d 350 (1949); Shaw v. Lee, 258 N.C. 
609, 129 S.E.2d 288 (1963). See also, 29 N.C.L. 
Rey. 359. 

The legislature by statute modified the 
common law and permitted the wife to sue the 
husband for injuries tortiously inflicted. Shaw 
v. Lee, 258 N.C. 609, 129 S.H.2d 288 (1963); 
Ayers v. Ayers, 269 N.C. 443, 152 S.E.2d 468 
(1967). 

This section permits one spouse to maintain 
an action against the other for injuries caused 
by his or her tort. Cox v. Shaw, 263 N.C. 361, 
139 S.E.2d 676 (1965). 
The common-law disability of spouses to 

sue each other in tort actions has been 
completely removed in this State. Foster v. 
Foster, 264 N.C. 694, 142 S.E.2d 638 (1965). 
A wife may maintain an action against 

her husband for assault and battery. Ayers 
v. Ayers, 269 N.C. 4438, 152 S.E.2d 468 (1967). 

Or for Personal Injuries from His Negli- 
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gence. — In this jurisdiction a wife has the 
right to sue her husband and recover damages 
for personal injuries inflicted by his actionable 
negligence. First Union Nat'l Bank v. Hackney, 
266 N.C. 17, 145 S.E.2d 352 (1965). 
Husband May Recover from Wife Medi- 

cal Expenses He Paid for Daughter Negli- 
gently Injured by Wife. — By virtue of the 
express provisions of this section, plaintiff fa- 
ther was entitled to recover from defendant 
mother the medical expenses expended by him 
on behalf of his daughter for injuries to her 
caused by defendant’s actionable negligence in 
the operation of an automobile. Foster v. Foster, 
264 N.C. 694, 142 S.E.2d 638 (1965). 

Plaintiff’s action to recover necessary medi- 
cal expenses expended by him for his infant 
daughter is within the fair intent and meaning 
of this section imposing liability for damages 
sustained to property. Foster v. Foster, 264 N.C. 
694, 142 S.E.2d 638 (1965). 
Marriage does not automatically pre- 

clude an action for trespass. Miller v. 
Brooks, 123 N.C. App. 20, 472 S.E.2d 350 

(1996). 
And Wrongful Death Action May Be 
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Maintained Against Husband for Wife’s 
Death. — If a husband’s negligence results in 
the death of his wife, her personal representa- 
tive may maintain an action against him for 
her wrongful death. Cox v. Shaw, 263 N.C. 361, 
139 S.E.2d 676 (1965); First Union Nat'l Bank 

v. Hackney, 266 N.C. 17, 145 S.E.2d 352 (1965). 
Since this section provides that an injured 

wife has a cause of action against her husband 
for damages for personal injury, the adminis- 
trator of her estate may maintain an action for 
wrongful death when she does not survive. 
Cummings v. Locklear, 12 N.C. App. 572, 183 
Sebazdes32.(197)1): 

Conflict of Laws. — In cases involving 
intra-family immunity, the law of the state 
where the wrong took place applies instead of 
the law of the state of the parties’ residence. 
Henry v. Henry, 29 N.C. App. 174, 223 S.E.2d 
564. att di 29N.C, 156.229 5.1. 2d 15311976): 
But see § 52-5.1. 

Cited in Coffey v. Coffey, 94 N.C. App. 717, 
381 S.E.2d 467 (1989); State v. Stroud, 147 N.C. 
App. 549, 557 S.E.2d 544, 2001 N.C. App. 
LEXIS 1234 (2001), cert. denied, 356 N.C. 623, 
575 S.E.2d 758 (2002). 

§ 52-5.1. Tort actions between husband and wife arising 

out of acts occurring outside State. 

A husband and wife shall have a cause of action against each other to recover 

damages for personal injury, property damage or wrongful death arising out of 

acts occurring outside of North Carolina, and such action may be brought in 

this State when both were domiciled in 

(1967, c. 855.) 

Legal Periodicals. — For article on “Con- 

flict of Spousal Immunity Laws: The Legisla- 

ture Takes a Hand,” discussing this section, see 

46 N.C.L. Rev. 506 (1968). 

For note on the “greatest interest rule” as a 

North Carolina at the time of such acts. 

choice-of-law conflicts rule, see 47 N.C.L. Rev. 

407 (1969). 

For note on choice-of-law rules in North 

Carolina, see 48 N.C.L. Rev. 243 (1970). 

CASE NOTES 

Former Law. — Before the passage of this 

section, it was held that the legislature did not 

intend in G.S. 52-5 to extend its enactment 

beyond State borders and create in a spouse a 

right of action against the other for acts done 

beyond the borders of North Carolina. Shaw v. 

Lee, 258 N.C. 609, 129 S.E.2d 288 (1963). 

This section was designed by the legis- 

lature to enable a North Carolina resident 

to sue in the courts of this State, notwith- 

standing the rule that the law of the state 

wherein the injury occurred determines the 

right of the injured spouse to bring an action for 

damages. Henry v. Henry, 291 N.C. 156, 229 

e.20 158 (1976). 

The legislature, by the enactment of this 

section, rescinded the rule with reference to the 

right of a wife domiciled in North Carolina to 

maintain, in the courts of this State, an action 

for damages for injuries proximately caused by 

the negligence of her husband in another state. 

Henry v. Henry, 291 N.C. 156, 229 pad: 158 

(1976). 
This section left untouched the rule 

with reference to the right of a nonresi- 

dent wife to sue her husband in the courts 

of North Carolina to recover damages for 

injuries inflicted in this State and proximately 

caused by his negligence. Henry v. Henry, 291 

NI@ (5602 20'5 2d Toe 1970). 
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§ 52-6: Repealed by Session Laws 1977, c. 375, s. 1. 

Cross References. — As to contracts be- 
tween husband and wife, see now G.S. 52-10. 

§ 52-7. Validation of certificates of notaries public as to 
contracts or conveyances between husband 
and wife. 

Any contract between husband and wife coming within the provisions of G.S. 
92-6, executed prior to the first day of January, 1955, acknowledged before a 
notary public and containing a certificate of the notary public of his conclusions 
and findings of fact that such conveyance is not unreasonable or injurious to 
the wife, is hereby in all respects validated and confirmed, to the same extent 
as though said certifying officer were one of the officers named in G.S. 52-6. 
(ne espe, hell pe sy, colle Sele) 

Editor’s Note. — Section 52-6, referred to in 
this section, was repealed by Session Laws 
19 ETA LS Toes se. 

lease of wife’s land by husband without her 
consent. The provisions of present G.S. 52-7 are 
almost identical to those of former G.S. 52-12.1. 

Former G.S. 52-7 prohibited conveyance or 

§ 52-8. Validation of contracts failing to comply with pro- 
visions of former § 52-6. 

Any contract between husband and wife coming within the provisions of G.S. 
02-6 executed between January 1, 1930, and January 1, 1978, which does not 
comply with the requirement of a private examination of the wife or with the 
requirements that there be findings that such a contract between a husband 
and wife is not unreasonable or injurious to the wife and which is in all other 
respects regular is hereby validated and confirmed to the same extent as if the 
examination of the wife had been separate and apart from the husband. This 
section shall not affect pending litigation. (1957, c. 1178; 1959, c. 1500 36sec 
a0; C8 185s. 1; V9G7 ch 83.e.151971) c lO 19738 c 1887 sends 1975; GaA95, 
Ss.  19V {cr 3 (oss, 15, 1981 8eea99us: 1G.) 

Editor’s Note. — Section 52-6, referred to in 
this section, was repealed by Session Laws 
1977, c. 375, s. 1, effective January 1, 1978. 
Former G.S. 52-8 related to the capacity of a 

married woman to make a will. The provisions 
of present G.S. 52-8 are similar to those of 
former Gio.92-12.2. 

Legal Periodicals. — For note discussing 
purchase money resulting trust doctrine in 
North. Carolina, see 12 N.C. Gent: [i526 
(1981). 

CASE NOTES 

This section is a curative statute. Hutch- 
ins v. Hutchins, 260 N.C. 628, 133 S.E.2d 459 
(1963). 

This section was amended in 1981 in an 
attempt to cure deeds which lack the certifica- 
tion that the transaction was not unreasonable 
or injurious to the wife. West v. Hays, 82 N.C. 
App. 574, 346 S.E.2d 690 (1986). 

Legislative Intent. — In enacting this sec- 
tion, the legislative intent was to validate con- 
tracts made void by former G.S. 52-6, except for 

those in pending litigation. Murphy v. Davis, 61 
N.C. App. 597, 300 S.E.2d 871, cert. denied and 
appeal dismissed, 309 N.C. 192, 305 S.E.2d 735 
(1983), overruled on other grounds, Dunn vy. 
Pate, 334 N.C. 115, 431 S.E.2d 178 (1993). 
Applicability of Section. — This section 

was not applicable where not only was the 
private examination of the wife required by 
former G.S. 52-6 not taken, but there was no 
finding by the certifying officer of the officer’s 
conclusions and findings of fact as to whether or 
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not the deed was unreasonable or injurious to 
the wife as required by former G.S. 52-6(b) and 
the certifying officer was not one of those au- 
thorized by former G.S. 52-6(c) to make the 
required certificate. Boone v. Brown, 11 N.C. 
ApprcDoe lol o-l.2d 157 (1971): 

Deed executed in 1947, which was void be- 

cause the then applicable provisions of former 
G.S. 47-39 and 52-12 were not complied with, in 
that the clerk of court failed to find that the 
transaction was not “unreasonable or injuri- 
ous” to grantor’s wife, could not be cured by this 
section as amended in 1981, where the rights of 
wife’s devisees in the property vested in 1978 
upon her death. West v. Hays, 82 N.C. App. 574, 
346 S.E.2d 690 (1986). 

This section would not operate to cure a deed 
which was void for failure to comply with 
former version of G.S. 52-12, relating to a 
private examination of a married woman 
grantor and a finding that the conveyance was 
not unreasonable or injurious to the wife. Dunn 
y. Pate, 98 N.C. App. 351, 390 S.H.2d 712 

(1990). 
This section purports to cure the execu- 

tion of a trust agreement not acknowl- 
edged by the wife as required by former G.S. 
52-6. Godwin v. Wachovia Bank & Trust Co., 

259 N.C. 520, 131 S.E.2d 456 (1963). 
Conveyance Not Complying’ with 

Former § 52-6 Void Unless Validated. — A 
wife’s deed purporting to convey property to her 
husband, without complying with former G.S. 
52-6, and not validated by this section, was 
void. Murphy v. Davis, 61 N.C. App. 597, 300 
S.E.2d 871, cert. denied and appeal dismissed, 
309 N.C. 192, 305 S.E.2d 735 (1983), overruled 
on other grounds, Dunn v. Pate, 334 N.C. 115, 

431°S.6.2d 178 (1993). 
A contract between a husband and wife 

to make a joint will was void as to the wife 
where it was not executed by her in accordance 
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with former G.S. 52-6, and its invalidity was 
not affected by this curative statute and G.S. 
39-13.1(b), where both curative statutes were 

enacted after the rights of the parties under the 
contract vested upon the death of the husband, 
and the contract was not “in all other respects 
regular” except for the failure to privately ex- 
amine the wife as required by the curative 
statutes. Mansour v. Rabil, 277 N.C. 364, 177 

S.E.2d 849 (1970). 
Postnuptial agreement executed in 1977 

could not be set aside due to any alleged non- 
compliance with former G.S. 52-6 (repealed 
1977) or G.S. 52-10 (amended 1977). Brantley v. 
Watson, 113 N.C. App. 234, 4337S: 2d 211 

(1994). 
Use of Section to Validate Separation 

Agreement Precluded. — Where a wife’s 
acknowledgment of a separation agreement 
was fatally defective under former G.S. 52-6 
because there was no private examination of 

the wife and thus no finding as to whether the 
agreement was unreasonable or injurious to 
the wife, and because the acknowledgment was 
certified by a Judge Advocate in the Marine 
Corps who did not qualify as a “certifying 
officer” under former G.S. 52-6(c) since his 
position was not that of an “equivalent or 
corresponding officer” of the jurisdiction where 
the examination and acknowledgment were to 
be made, the omission of the private examina- 
tion and the lack of authority on the part of the 
certifying officer precluded the use of curative 
statutes, this section and G.S. 47-81.2, to vali- 

date the agreement. DeJaager v. DeJaager, 47 
N.C. App. 452, 267 S.E.2d 399 (1980). 

Cited in Spencer v. Spencer, 430 F. Supp. 683 
(M.D.N.C. 1977); Spencer v. Spencer, 37 N.C. 
App. 481, 246 S.E.2d 805 (1978); Tarkington v. 
Tarkington, 45 N.C. App. 476, 263 S.E.2d 294 

(1980). 

§ 52-9. Effect of absolute divorce decree on certificate 

failing to comply with § 52-6. 

Whenever it appears that, since the execution of a contract between a 

husband and wife in which the certificate of acknowledgment thereof fails to 

comply with the requirements of G.S. 52-6, a valid decree of absolute divorce 

between said husband and wife has been rendered, no action shall be 

maintained by her or anyone claiming under her for the recovery of the 

possession of, or to establish title to any interest in any property described in 

such contract unless such action is commenced within seven years after such 

decree of absolute divorce has become final or unless such action is commenced 

before January 1, 1978, whichever date is earlier. (1957, c. 1260; 1965, c. 878, 

eee oT 7, Cc. o10, 6. 14.) 

1977, c. 375, s. 1, effective January 1, 1978. 

Provisions similar to former G.S. 52-9 are 
Editor’s Note. — Section 52-6, referred to in 

this section, was repealed by Session Laws 
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now contained in present G.S. 52-3. The provi- 
sions of present G.S. 52-9 are almost identical 
to those of former G.S. 52-12.3. 

§ 52-10. Contracts between husband and wife generally; 
releases. 

(a) Contracts between husband and wife not inconsistent with public policy 
are valid, and any persons of full age about to be married and married persons 
may, with or without a valuable consideration, release and quitclaim such 
rights which they might respectively acquire or may have acquired by 
marriage in the property of each other; and such releases may be pleaded in 
bar of any action or proceeding for the recovery of the rights and estate so 
released. No contract or release between husband and wife made during their 
coverture shall be valid to affect or change any part of the real estate of either 
spouse, or the accruing income thereof for a longer time than three years next 
ensuing the making of such contract or release, unless it is in writing and is 
acknowledged by both parties before a certifying officer. 

(b) Such certifying officer shall be a notary public, or a justice, judge, 
magistrate, clerk, assistant clerk or deputy clerk of the General Court of 
Justice, or the equivalent or corresponding officers of the state, territory or 
foreign country where the acknowledgment is made. Such officer must not be 
a party to the contract. 

(c) This section shall not apply to any judgment of the superior court or 
other State court of competent jurisdiction, which, by reason of its being 
consented to by a husband and wife, or their attorneys, may be construed to 
constitute a contract or release between such husband and wife. (1871-2, c. 
193, s. 28; Code, s: 1836;Rev), s.2108; C.S., se25116;'1959)'c 18790" Sse12 eG 
CPO (Stele POG Cio Dace 2 

Cross References. — As to abolition of 
dower and curtesy, see G.S. 29-4. As to right of 
surviving spouse to elect life estate in lieu of 
intestate share, see G.S. 29-30. As to distribu- 
tion by court of marital property upon divorce, 
see G.S. 50-20 and 50-21. As to separation 
agreements, see G.S. 52-10.1. As to antenuptial 

contracts, see G.S. 52B-1 et seq. 
Editor’s Note. — Provisions similar to 

former G.S. 52-10 are now contained in present 

G.S. 52-4. The provisions of present G.S. 52-10 
are similar to those of former G.S. 52-13. 

Legal Periodicals. — For comment on the 
enforceability of marital contracts, see 47 

N.C.L. Rev. 815 (1969). 
For article dealing with marriage contracts 

as related to North Carolina law, see 13 Wake 
Forest L. Rev. 85 (1977). 

For article on the rights of individuals to 
control the distributional consequences of di- 

vorce by private contract and on the interests of 
the state in preserving its role as a third party 
to marriage and divorce, see 59 N.C.L. Rev. 819 
(193i). 

For survey of 1982 law on property, see 61 
N.C.L. Rev. 1171 (1983). 

For 1984 survey, “Property Settlement or 
Separation Agreement: Perpetuating the Con- 
fusion,” see 63 N.C.L. Rev. 1166 (1985). 

For 1984 survey, “Intestate Succession of 
Illegitimate Children in North Carolina,” see 63 
N- Gala, Reve 127441985) 

For note on contractual agreements as a 

means of avoiding equitable distribution, in 
hght of Buffington v. Buffington, 69 N.C. App. 
4838, 317 S.E.2d 97 (1984), see 21 Wake Forest 
L. Rev..213 (1985). 

For article, “The Regulation of Contractual 
Change: A Guide to No Oral Modification 
Clauses for North Carolina Lawyers,” see 81 
N.C.L. Rev. 2239 (2003). 

CASE NOTES 

Common Law. — At common law the hus- 
band and wife were regarded as so entirely one 
as to be incapable of either contracting with or 
suing one another, but in equity it was always 
otherwise, and there many of their contracts 

with each other were recognized and enforced. 
George v. High, 85 N.C. 99 (1881). 
Construction With Other Provisions. — 

This section and G.S. 52-10.1 are distinguish- 
able in that a separation agreement may affect 
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support rights whereas this section refers only 
to “rights ... in property”; further, as indicated 
by the terms requiring formalities for contracts 
entered into “during coverture,” a contract un- 
der this section may be entered into at any time 
during marriage, not only in contemplation of 
separation or divorce. Williams v. Williams, 120 
N.C. App. 707, 463 S.E.2d 815 (1995), aff'd per 
curium, 343 N.C. 299, 469 S.E.2d 553 (1996). 

The validity of a separation agreement as it 
related to a waiver of alimony was not to be 
judged in the context of this section, but exe- 
cuted pursuant to G.S. 52-10.1. Napier v. 
Napier, 135 N.C. App. 364, 520 S.E.2d 312 

(1999). 
Those contracts between spouses which 

conflict with public policy are void. Will- 
iams v. Williams, 120 N.C. App. 707, 463 S.E.2d 

815 (1995), aff’d per curium, 343 N.C. 299, 469 
S.E.2d 553 (1996). 
Legislature Did Not Intend to Reduce 

Marriage to Commercial Basis. — While in 
ordinary transactions married women are per- 
mitted to deal with their earnings and property 
practically as they please or as free traders, the 
General Assembly did not intend to reduce the 
institution of marriage, or the obligations of 
family life, to a commercial basis. Ritchie v. 
White, 225 N.C. 450, 35 S.E.2d 414 (1945). 

Sections 52-10 and 52-10.1 were enacted 
without providing women any extra pro- 
tection not offered to men; therefore, a sep- 

aration agreement should be viewed today like 
any other bargained-for exchange between par- 
ties who are presumably on equal footing. 
Knight v. Knight, 76 N.C. App. 395, 333 S.E.2d 

3011985): 
Same rules which govern interpretation 

of contracts generally apply to separation 
agreements. Blount v. Blount, 72 N.C. App. 
193, 323 S.E.2d 738 (1984), cert. denied, 313 
N.C. 506, 329 S.E.2d 389 (1985). 
What Contracts Included. — This section 

clearly refers throughout to contracts between 
the husband and the wife, and does not and was 
not intended to affect contracts between hus- 
band and wife and third parties. Jackson v. 
Beard, 162 N.C. 105, 78 S.E. 6 (1913); Brawley 
v. Brawley, 87 N.C. App. 545, 361 S.E.2d 759, 
cert. denied, 321 N.C. 471, 364 S.E.2d 918 

(1987). 
Postnuptial agreement executed in 1977 

could not be set aside due to any alleged non- 
compliance with former G.S. 52-6 (repealed 
1977) or G.S. 52-10 (amended 1977). Brantley v. 
Watson, 113 N.C. App. 234, 488 S.E.2d 211 

(1994). 
Antenuptial Agreement. — A woman in 

contemplation of marriage was expressly au- 
thorized by this section to release by valid 
contract her former right of dower in the lands 
of her intended husband. Turner v. Turner, 242 

N.C. 533, 89 S.E.2d 245 (1955). 
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It is well settled in this jurisdiction that a 
man and woman contemplating marriage may 
enter into a valid contract with respect to the 
property and property rights of each after the 
marriage, and such contracts will be enforced 
as written. In re Estate of Loftin, 285 N.C. 717, 
208 S.E.2d 670 (1974). 

Antenuptial contracts, when properly exe- 
cuted and acknowledged, are not against public 
policy and may act as a bar to the wife’s right to 
dissent and to petition for a year’s allowance. In 
Ge, tetatesor Moin, 2o0uN. GC. l7,, 205 o.be2d 
670 (1974). 

In the absence of contrary provisions in an 
antenuptial agreement, or of special statutory 
provisions, a separation and reconciliation be- 
tween husband and wife will not affect or 
extinguish property rights under such an 
agreement. Turner v. Turner, 242 N.C. 533, 89 

S.E.2d 245 (1955). 
When one person provides purchase 

money to pay for real property and the 
title is taken in the name of another a 
resulting trust commensurate with his interest 
arises in favor of the one furnishing the consid- 
eration. Such a trust is not dependent upon any 
agreement between the parties. Rather, it func- 
tions to effectuate the intention, at the time of 
transfer, of the party furnishing the purchase 
money and such intention is to be determined 
from all the attendant facts and circumstances. 
Tiryakian v. Tiryakian, 91 N.C. App. 128, 370 
S.E.2d 852 (1988). 

Section Inapplicable to Support Obliga- 
tion. — This section, which authorizes post- 
nuptial interspousal agreements not inconsis- 
tent with public policy that affect the spouses’ 
marital property interests, is construed not to 
apply to the husband’s (supporting spouse’s) 
obligation, and the wife’s (dependent spouse’s) 
right, to support. Gray v. Snyder, 704 F.2d 709 

(4th Cir. 1983). 
This section relates to the release of an 

interest in property, but has no bearing what- 
ever on the right of a wife to support. Motley v. 
Motley, 255 N.C. 190, 120 S.E.2d 422 (1961). 
Duty of Support May Be Discharged un- 

der Separation Agreement. — North Caro- 
lina law has long recognized that the husband’s 
(supporting spouse’s) duty of support may be 
discharged by a valid separation agreement 

between the spouses under which fixed benefits 

are provided the wife (dependent spouse) in 

consideration of the discharge. To be valid, such 

a discharge of support agreement must (1) be 

made between spouses either actually sepa- 

rated or intending immediately to separate; 

and (2) be executed in accordance with statu- 

tory formality requirements. Gray v. Snyder, 

704 F.2d 709 (4th Cir. 1983). 
Separation Agreement Not Against Pub- 

lic Policy. — A deed of separation executed by 

husband and wife is not against the policy of 

this State, when properly made. Archbell v. 

Archbell, 158 N.C. 408, 74 8.E. 327 (1912). 
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Construction of Separation Agreement. 
— The language of a separation agreement that 
the husband released “all rights” that he might 
have “in any estate” of his wife at her death was 
sufficient to support the conclusion that a re- 
lease of his former right of tenancy by the 

curtesy was intended. The word “estate” was 
comprehensive enough to include land. Blan- 
kenship v. Blankenship, 234 N.C. 162, 66 
S.E.2d 680 (1951). 
Assuming that a provision in a separation 

agreement was intended by the husband and 
the wife to address their right to exclusive 
sexual intercourse with the other, the provision 
related only to the spouses’ rights against each 
other, and, as a matter of law, the provision did 

not waive the parties’ rights, with respect to 
third parties, for purposes of a criminal conver- 
sation claim. Nunn v. Allen, 154 N.C. App. 528, 
O14 5.1.20) 35,2002, N.C. App. LEXIS i522 
(2002), cert. denied, 356 N.C. 675, 577 S.E.2d 
630 (2003). 
Where the terms of a separation agree- 

ment are plain and explicit, the court will 
determine the legal effect and enforce it as 
written by the parties. Blount v. Blount, 72 
NG App, 19341823.5. be2d 733)G984)y cent: 
denied, 313 N.C. 506, 329 S.E.2d 389 (1985). 

To be valid, a separation agreement 
must be untainted by fraud, must be in all 
respects fair, reasonable and just, and must 
have been entered into without coercion or the 
exercise of undue influence, and with full 
knowledge of all the circumstances, conditions, 
and rights of the contracting parties. Eubanks 
v. Eubanks, 273 N.C. 189, 159 S.E.2d 562 
(1968). 

Until deed of separation is rescinded, 
defendant cannot attack the legality of the 
separation or obtain alimony from plaintiff. 
Eubanks v. Eubanks, 273 N.C. 189, 159 S.E.2d 
562 (1968). 
As to attack on deed of separation by 

married woman, see Eubanks v. Eubanks, 
ZN Caetoo lode SH 2de562 (1 963)eIn ere 
Estate of Loftin, 21 N.C. App. 627, 205 S.E.2d 
oi, atl d, 265 N-C717, 208.5. E.2d 670 (1974). 
Agreement as to Alimony. — Parties to a 

divorce may enter into a valid agreement set- 

tling the question of alimony, and unless the 
court then orders alimony to be paid, the terms 
of the agreement are binding and can only be 
modified by the consent of both parties. 
Crutchley v. Crutchley, 306 N.C. 518, 293 
eZ 7 9S1982). 
Mutual Releases Do Not Bar Wife’s Right 

to Temporary Alimony. — Mutual releases 
between husband and wife of their interests in 
each other’s separate property do not bar the 
wife from making application for temporary 
alimony and attorneys’ fees in a subsequent 
suit for divorce. Bailey v. Bailey, 127 N.C. 474, 
37 S.E. 502 (1900). 
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Binding Arbitration as to Spousal Sup- 
port. — Since the parties may settle spousal 
support by agreement, there exists no prohibi- 
tion to their entering into binding arbitration to 
settle the issue of spousal support. Crutchley v. 
Crutchley, 306 N.C. 518, 293 S.E.2d 793 (1982). 
Release and Quitclaim of Property 

Rights. — This section allows husband and 
wife to enter a separation agreement which 
releases and quitclaims any property rights 
acquired by marriage, and that a release will 
bar any later claim on the released property. 
Such a valid separation agreement is an en- 
forceable contract between husband and wife. 
Blount v. Blount, 72 N.C. App. 193, 323 S:Hi2d 
738 (1984), cert. denied, 313 N.C. 506, 329 
S.E.2d 389 (1985). 
A release by a husband of his former 

right of tenancy by the curtesy in his wife’s 
lands by properly executed contract with his 
wife was expressly authorized by this section, 
with the added provision that such release 
could be pleaded in bar of any proceeding to 
recover the rights released. Blankenship v. 
Blankenship, 234 N.C. 162, 66 S.E.2d 680 
(1951). 

Prior Agreement as Bar to Equitable 
Distribution. — When a prior separation 
agreement fully disposes of the spouses’ prop- 
erty rights arising out of the marriage, it acts 
as a bar to equitable distribution. Blount v. 
Blount, 72 N.C. App. 193, 323 S.E.2d: 738 
(1984), cert. denied, 313 N.C. 506, 329 S.E.2d 
389 (1985). 
A separation agreement which contained no 

specific references to any real property, but only 
to personal property, held to have nevertheless 
fully disposed of the parties’ property rights 
arising out of the marriage and thus to act asa 
bar to equitable distribution. Hartman v. Hart- 
man, 80 N.C. App. 452, 343 S.E.2d 11 (1986). 

Separation agreement which released each 
spouse from the common law rights incident to 
marriage (dower, curtesy, inheritance, descent, 
and distribution), as well as “all other rights 
arising out of the marital relationship in and to 
any and all property,” fully disposed of the 
parties’ property rights arising out of the mar- 
riage and thus acted as a bar to equitable 
distribution. Hagler v. Hagler, 319 N.C. 287, 
354 S.E.2d 228 (1987). 
Agreement as Bar to Pension Rights. — 

Separation agreement entered into on August 
2, 1982, which contained no reference to defen- 
dant-husband’s military pension, but specifi- 
cally provided that each party was forever 
barred from any or all rights or claims not 
therein reserved which arose out of the marital 
relation and that each released and relin- 
quished all claims or interest in and to all 
property of the other, whether then owned or 
subsequently acquired, barred an award to 
plaintiff-wife under the Equitable Distribution 
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Act of a share in defendant-husband’s military 
pension; the subsequent amendment of the act 
effective August 1, 1983, to include military 
pensions as marital property did not permit 
plaintiff-wife to avoid the release provisions of 
the agreement. Morris v. Morris, 79 N.C. App. 
386, 339 S.H.2d 424, cert. denied, 316 N.C. 733, 

345 S.H.2d 390 (1986). 
Husband’s failure to pay his wife money on 

the day of their marriage as stipulated in a 
premarital agreement was not a failure to meet 
a condition precedent and did not invalidate 
the premarital agreement entered into between 
the parties; equitable distribution of marital 
property was therefore inappropriate. Harllee 
v. Harllee, 151 N.C. App. 40, 565 S.E.2d 678, 

2002 N.C. App. LEXIS 687 (2002). 
Money Lent to Husband Recoverable. — 

In a suit brought by a wife against the admin- 
istrator of her deceased husband for money 
“advanced and lent” to him during coverture, 
where the marriage took place after the adop- 
tion of the Constitution of 1868, it was held that 
the contract between them was not inconsistent 
with public policy, and was, therefore, valid. 
George v. High, 85 N.C. 99 (1881). 
Rent Notes Given Wife by Husband 

Valid. — Where a husband occupied his wife’s 
land for 9 years, during the whole of which 
period he received the rents therefrom, under 
an express agreement with his wife to account 
to her for such rents, and each year gave his 
wife a note for the rent, it was held that the 

notes constituted a valid indebtedness on the 
part of the husband to his wife. Battle v. Mayo, 
102 N.C. 413, 9 S.E. 384 (1897). 
Acts Sufficient to Qualify as an Acknowl- 

edgment. — When defendant and wife signed 
a separation agreement in front of a notary, the 
defendant performed acts sufficient to qualify 
as an acknowledgment under the statute, since 
no rights of creditors or third parties were 
involved. Lawson v. Lawson, 321 N.C. 274, 362 

S:E.2d 269 (1987). 
A certificate of acknowledgment may be 

subsequently affixed to a separation 
agreement if the agreement was valid under 
the appropriate statute, no rights of creditors 
or third parties being involved. Lawson v. Law- 
son, 321 N.C. 274, 362 S.E.2d 269 (1987). 
Acknowledgment in Premarital Agree- 

ments. — Since this section requires acknowl- 
edgment only during coverture, the period of 
marriage, it does not require acknowledgment 
for premarital agreements. Howell v. Landry, 
96 N.C. App. 516, 386 S.E.2d 610 (1989), cert. 
denied, 326 N.C. 482, 392 S.E.2d 90 (1990). 

The validity of a premarital agreement is not 
affected by the lack of acknowledgment. Howell 
y. Landry, 96 N.C. App. 516, 386 S.E.2d 610 

(1989), cert. denied, 326 N.C. 482, 392 S.E.2d 

90 (1990). 
Husband’s attorney, who was a notary, 
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could acknowledge property settlement 
agreements under this section; this section 
merely provides that persons acknowledging 
the marital contract must not be a party to the 
contract. Small v. Small, 93 N.C. App. 614, 379 
S.4.2d 278; cert. ‘denied, 325 N-C. 273, 384 

pb i.2d ol19 (1989), 
Handwritten agreement which was not 

acknowledged before a certifying officer 
as defined in subsection (b) of this section was 
not binding upon the court, and the court was 
free to distribute the property, pursuant to G.S. 
50-20. McLean v. McLean, 88 N.C. App. 285, 
363 S.E.2d 95 (1987), petition allowed as to 
additional issues, o22 N.C. 112) 367 5.E.2d 912. 

att dsto25 NO o43e 0 1 22d oC (1963) 
To impeach a notary’s certification, there 

must be more than a bare allegation that no 
acknowledgment occurred, and where plaintiff 
never asserted that the actual signature on an 
agreement was other than his own, but sug- 
gested only a technical violation of G.S. 52-10.1, 
he did not bring forth sufficient evidence to 
overcome the presumption created in favor of 
the validity of the acknowledgment. Moore v. 
Moore, 108 N.C. App. 656, 424 S.E.2d 673, aff'd 
per curiam, 334 N.C. 684, 435 S.E.2d 71 (1993). 

Failure to Make Full Disclosure Held to 
Invalidate Antenuptial Agreement. — 
Where the husband failed to make a full disclo- 
sure of his financial status, and that the wife 

was presented with an agreement drawn by the 
husband’s attorney which she signed without 
knowledge of its contents and without seeking 
independent legal advice, absent any voluntary 
waiver, especially considering the confidential 
relationship between prospective spouses, hus- 
band’s failure to fully disclose his financial 
status was grounds for invalidating an anten- 
uptial agreement. Tiryakian v. Tiryakian, 91 
N.C. App. 128, 370 S.E.2d 852 (1988). 
Resulting Trust Held Established. — 

Where the evidence showed that $10,000 check 

was delivered into the wife’s hands, that it was 

made out to her maiden name, that she depos- 
ited it in her separate bank account before 
marriage, and that the husband testified that 
the funds were the wife’s to do with as she 

pleased, and she gave it to her husband to 

purchase a condominium, a $10,000 resulting 

trust was properly established in the wife’s 

favor upon divorce. Tiryakian v. Tiryakian, 91 

N.C. App. 128, 370 S.E.2d 852 (1988). 

Applied in Nye v. United States, 407 F. 

Supp. 1345 (M.D.N.C. 1975); McLeod v. 

McLeod, 74 N.C. App. 144, 327 $.H.2d 910 

(1985); Beroth v. Beroth, 87 N.C. App. 93, 359 

S.E.2d 512 (1987); Hill v. Hill, 94 N.C. App. 474, 

380 S.E.2d 540 (1989); In re Estate of Tucci, 94 

N.C. App. 428, 380 S.E.2d 782 (1989); Rabon v. 
Rabon, 102 N.C. App. 452, 402 S.H.2d 461 

(1991). 
Cited in Heller v. Heller, 7 N.C. App. 120, 
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171 S.E.2d 335 (1969); Spencer v. Spencer, 37 
N.C. App. 481, 246 S.E.2d 805 (1978); Wright v. 
Wright, 305 N.C. 345, 289 S.E.2d 347 (1982); 
Biesecker v. Biesecker, 62 N.C. App. 282, 302 
S.E.2d 826 (1983); Buffington v. Buffington, 69 
N.C. App. 483, 317 S.E.2d.97 (1984); Peak v. 
Peak, 82 N.C. App. 700, 348 S.E.2d 353 (1986); 
Lawson v. Lawson, 84 N.C. App. 51, 351 S.E.2d 
794 (1987); Collar v. Collar, 86 N.C. App. 105, 
356 S.E.2d 407 (1987); Brimley v. Logging, 93 

CH. 52. POWERS AND LIABILITIES §52-10.1 

N:CAppr467378 S5.H.2d'52 (1989) pee vile 
93 N.C. App. 584, 378 S.E.2d 554 (1989); Small 
veeSmall, 93°N.CoApp2614, 3879.Sikdaaia 
(1989); Hamby v. Hamby, 143 N.C. App. 635, 
547 S.E.2d 110, 2001 N.C. App. LEXIS 337 
(2001), cert. denied, 354 N.C. 69, 553 S.E.2d 39 
(2001); State v. Stroud, 147 N.C. App. 549, 557 
S.E.2d 544, 2001 N.C. App. LEXIS 1234 (2001), 
cert: (denied, 356 N:C@..62359575 Soul Zdiaioe 

(2002). 

§ 52-10.1. Separation agreements. 

Any married couple is hereby authorized to execute a separation agreement 

not inconsistent with public policy which shall be legal, valid, and binding in 
all respects; provided, that the separation agreement must be in writing and 
acknowledged by both parties before a certifying officer as defined in G.S. 
52-10(b). Such certifying officer must not be a party to the contract. This 
section shall not apply to any judgment of the superior court or other State 
court of competent jurisdiction, which, by reason of its being consented to by a 
husband and wife, or their attorneys, may be construed to constitute a 
separation agreement between such husband and wife. (1965, c. 803; 1977, c. 
375, Ss. 3.) 

Cross References. — As to distribution by 

court of marital property upon divorce, see G.S. 
50-20 and 50-21. As to antenuptial contracts, 

see G.S. 52B-1 et seq. 
Editor’s Note. — The act inserting this 

section designated it as G.S. 52-13.1, to follow 
former G.S. 52-13 in Article 1 of Chapter 52 
prior to the repeal and revision of that Chapter 
by Session Laws 1965, c. 878. This section was 
redesignated as G.S. 52-10.1, since the provi- 
sions of present G.S. 52-10 are similar to those 
of former G.S. 52-13. 

Legal Periodicals. — For comment on the 
enforceability of marital contracts, see 47 
N.C. Rey, 315<Gi969), 

For note on specific performance of separa- 
tion agreements, see 58 N.C.L. Rev. 867 (1980). 

For note on enforcement of separation agree- 
ments by specific performance, see 16 Wake 
Forest L. Rev. 117 (1980). 

For note on voiding separation agreements 

by isolated acts of sexual intercourse, see 16 
Wake Forest L. Rev. 137 (1980). 

For article on the rights of individuals to 
control the distributional consequences of di- 
vorce by private contract and on the interests of 
the state in preserving its role as a third party 
to marriage and divorce, see 59 N.C.L. Rev. 819 
(19S ie): 

For 1984 survey, “Property Settlement or 
Separation Agreement: Perpetuating the Con- 

fusion,” see 63 N.C.L. Rev. 1166 (1985). 

For note on contractual agreements as a 
means of avoiding equitable distribution, in 
light of Buffington v. Buffington, 69 N.C. App. 
483, 317 S.E.2d 97 (1984), see 21 Wake Forest 

L. Rev. 213 (1985). 
For note on post-separation sexual inter- 

course precluding enforcement of agreement 
requiring parties to live separate and apart, see 
11 Campbell L. Rev. 73 (1988). 

For article, “Semantics as Jurisprudence: 
The Elevation of Form Over Substance in the 
Treatment of Separation Agreements in North 
Carolina,” see 69 N.C.L. Rev. 319 (1991). 

For survey on the award of attorneys’ fees for 
breach of a separation agreement, see 70 
N.C.L. Rev. 2016 (1992). 

For note, “The Diploma Dilemma: An Inequi- 
table Result Under North Carolina’s Equitable 
Distribution Statute — Kuder v. Schroeder,” see 
17 Campbell L. Rev. 361 (1995). 

For article, “Bromhal v. Stott: Revisiting the 
Court’s Role in Separation Agreements in the 
Context of Attorneys’ Fees,” see 74 N.C.L. Rev. 
ZASLCL9SG), 

For case note, “Nunn v. Allen, Living Sepa- 
rate and Apart in North Carolina, Separation 
Agreements, Sex, the Meaning of Unmarried, 
and Liability of Third Parties,” 25 N.C. Cent. 
L.J. 242 (2003). 

For article, “The Regulation of Contractual 
Change: A Guide to No Oral Modification 
Clauses for North Carolina Lawyers,” see 81 
N.C.L. Rev. 2239 (2003). 
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CASE NOTES 

Construction With Other Sections. — 
The validity of a separation agreement as it 
related to a waiver of alimony was not to be 
judged in the context of G.S. 52-10, but exe- 
cuted pursuant to this section. Napier v. 
Napier, 1385 N.C. App. 364, 520 S.H.2d 312 

(1999), 
Section 52-10 and this section are distin- 

guishable in that a separation agreement may 
affect support rights whereas G.S. 52-10 refers 
only to “rights ... in property”; further, as 
indicated by the terms requiring formalities for 
contracts entered into “during coverture,” a 
contract under G.S. 52-10 may be entered into 
at any time during marriage, not only in con- 
templation of separation or divorce. Williams v. 
Williams, 120 N.C. App. 707, 463 S.E.2d 815 
(1995), aff'd per curium, 343 N.C. 299, 469 

S.E:2d 553 (1996). 
Cases applying G.S. 52-10.1 and G.S. 52-10.2 

are instructive in determining what constitutes 
marital rights, duties, and obligations under 
G.S. 50-16.9. Oakley v. Oakley, 165 N.C. App. 
859, 599 S.E.2d 925, 2004 N.C. App. LEXIS 

1511 (2004). 
Separation Agreements Binding. — Un- 

der this section separation agreements are 
binding in all respects so long as they are not 
inconsistent with public policy and parties may, 
in settling disputes, agree to the payment of 
attorney’s fees. Bromhal v. Stott, 116 N.C. App. 
250, 447 S.E.2d 481 (1994), petition denied as 
to additional issues, 339 N.C. 609, 454 S.E.2d 
PaGeats dy o4 WNC. 702, 462 S.6.2d 219 (1995). 

Parties May Enter Agreement to Settle 
Question of Alimony. — Both parties to a 
divorce may enter into an agreement to settle 
the question of alimony, and the terms of the 
agreement are binding and may be modified 
only with the consent of both parties. Edwards 
v. Edwards, 102 N.C. App. 706, 403 S.E.2d 530, 
cert. denied, 329 N.C. 787, 408 S.E.2d 518 

GlIgo1) 
Agreement Did Not Waive Alimony 

Rights. — Defendant’s execution of a separa- 
tion agreement which stated that it was exe- 
cuted with “the express understanding” and “in 
full satisfaction of all obligations” did not con- 
stitute an express waiver of her alimony rights 
within the meaning of this section or G.S. 
50-16.6 where the preamble to the agreement 
referred to G.S. 50-20, an equitable distribution 
statute, thus excluding issues of spousal sup- 
port. Napier v. Napier, 135 N.C. App. 364, 520 

Sul. 2dr b2 (1999). 
No Waiver of a Husband’s Right to Assert 

a Criminal Conversation Claim. — Assum- 
ing that a provision in a separation agreement 
was intended by the husband and the wife to 
address their right to exclusive sexual inter- 

course with the other, the provision related only 
to the spouses’ rights against each other, and, 
as a matter of law, the provision did not waive 
the parties’ rights, with respect to third parties, 
for purposes of a criminal conversation claim. 
Nunn v. Allen, 154 N.C. App. 523, 574 $.H.2d 
30, 2002 5N.C. App. LEXIS 1522 (2002). cert. 
denied, 356.N.C. 675, 977 5.h.2d 630 (2003). 
Both Parents Have Duty to Support 

Children. — It is the policy of this State that 
both parents have a duty to support their minor 
children. Nisbet v. Nisbet, 102 N.C. App. 232, 
402 S.E.2d 151, cert. denied, 329 N.C. 499, 407 

Se 2da38(1991). 
Sections 52-10 and 52-10.1 were enacted 

without providing women any extra pro- 
tection not offered to men; therefore, a sep- 

aration agreement should be viewed today like 
any other bargained-for exchange between par- 
ties who are presumably on equal footing. 
Knight v. Knight, 76 N.C. App. 395, 333 S.E.2d 

351 (198). 
Duty of Support May Be Discharged un- 

der Separation Agreement. — North Caro- 
lina law has long recognized that the husband’s 
(supporting spouse’s) duty of support may be 
discharged by a valid separation agreement 
between the spouses under which fixed benefits 
are provided the wife (dependent spouse) in 
consideration of the discharge. To be valid, such 
a discharge of support agreement must (1) be 
made between spouses either actually sepa- 
rated or intending immediately to separate; 
and (2) be executed in accordance with statu- 
tory formality requirements. Gray v. Snyder, 
704 F.2d 709 (4th Cir. 1983). 
When examining whether both parties 

freely entered into separation agreement, 
trial courts should use considerable care be- 
cause contracts between husbands and wives 
are special agreements. Stegall v. Stegall, 100 
N.C. App. 398, 397 S.E.2d 306 (1990), cert. 

denied, 328 N.C. 274, 400 S.E.2d 461 (1991). 

This section requires that a separation 

agreement be in writing and be acknowl- 

edged by both parties before a certifying of- 

ficer, not a party to the contract, as defined by 

statute. Greene v. Greene, 77 N.C. App. 821, 

336 °S.H 2d 430) C1985). 
To be valid a separation agreement must 

be untainted by fraud, must be in all re- 

spects fair, reasonable and just, and must have 

been entered into without coercion or the exer- 

cise of undue influence, and with full knowl- 

edge of all the circumstances, conditions, and 

rights of the contracting parties. Eubanks v. 

Eubanks, 273 N.C. 189, 159 S.E.2d 562 (1968). 

Relationship between husband and wife is 

the most confidential of all relationships, and 

transactions between them, to be valid, must be 
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fair and reasonable. Separation agreement 
must have been entered into without coercion. 

Stegall v. Stegall, 100 N.C. App. 398, 397 S.E.2d 

306 (1990), cert. denied, 328 N.C. 274, 400 

S.E.2d 461 (1991). 
Actual Fraud Need Not Be Shown. — 

Courts have thrown cloak of protection about 
separation agreements and made it their busi- 
ness, when confronted, to see to it that they are 
arrived at fairly and equitably. To warrant 
equity’s intervention, no actual fraud need to be 
shown, for relief will be granted if settlement is 
manifestly unfair to spouse because of other’s 
overreaching. Stegall v. Stegall, 100 N.C. App. 
398, 397 S.E.2d 306 (1990), cert. denied, 328 
Ni@r274,400 SE. 2d 461 (1997): 
There was nothing inconsistent with 

public policy in an indemnity clause 
within a separation agreement where the 
clause read: “If either party hereto for any 
reason fails to perform his or her financial or 
other obligations to the other party or their 
child, and as a result thereof incurs any ex- 
pense, including reasonable attorney’s fees, to 
collect the same or otherwise enforce his or her 
rights with respect thereto, the defaulting 
party shall indemnify and hold the other harm- 
less from any such expense.” Edwards v. Ed- 
wards, 102 N.C. App. 706, 403 S.E.2d 530, cert. 

denied, 329 N.C. 787, 408 S.E.2d 518 (1991). 
Duty to Pay Child Support Not Depen- 

dent upon Compliance with Other Provi- 
sions. — A spouse’s obligation under the terms 
of a separation agreement to pay child support 
is not dependent upon plaintiff’s complance 
with visitation, non-harassment, or non-cohab- 

itation provisions, or other provisions unre- 
lated to the financial support of the children. 
Nisbet v. Nisbet, 102 N.C. App. 232, 402 S.E.2d 
151, cert. denied, 329 N.C. 499, 407 S.E.2d 538 

(GES yD), 
Provisions Dependent upon Compliance 

with Other Provisions in Agreement. — 
Whether a spouse’s right to alimony or mainte- 
nance and support is dependent upon that 
spouse’s compliance with other provisions in 
the separation agreement is determined by the 
construction of the contract between the par- 
ties. Nisbet v. Nisbet, 102 N.C. App. 232, 402 
S.E.2d 151, cert. denied, 329 N.C. 499, 407 
S.He2dinas loom), 
Where a separation agreement is silent on 

the question of whether the provisions for ali- 
mony and visitation are dependent of each 
other, the trial court must determine whether 

defendant’s payment of alimony is dependent 
upon the plaintiff's complying with the provi- 
sions of the agreement dealing with visitation, 
non-cohabitation and non-harassment. The 
burden of proof of integration of the provisions 
is on the defendant. Nisbet v. Nisbet, 102 N.C. 
App. 232, 402 S.E.2d 151, cert. denied, 329 N.C. 
499, 407 S.H.2d 538 (1991). 

CH. 52. POWERS AND LIABILITIES §52-10.1 

Breach of Provisions. — If the trial court 
finds provisions in a separation agreement re- 
lating to alimony and visitation are dependent, 
the trial court must then determine whether 
plaintiff breached the pertinent provisions, 
and, if so, whether those breaches were of a 
substantial nature. Nisbet v. Nisbet, 102 N.C. 
App. 232, 402 S.E.2d 151, cert. denied, 329 N.C. 
AG9 KAU TGS. Be2@ SoSuGLOOWy, 
Modification of Separation Agreement 

Must Be Pursuant to This Section. — In 
North Carolina, the modification of an original 
separation agreement must be made pursuant 
to the formalities and requirements of this 
section. Greene v. Greene, 77 N.C. App. 821, 
So0ho tA Zo 450 19Se). 
An attempt to orally modify a separation 

agreement would fail to meet the formalities 
and requirements of this section. Therefore, the 
findings of the trial court would not support, 
much less require, a conclusion that the parties 
modified their separation agreement when 
plaintiff told defendant, upon learning of his 
remarriage, that she was making him a wed- 
ding present of the payments under the agree- 
ment. Greene v. Greene, 77 N.C. App. 821, 336 
S.E.2d 430 (1985). 
Equitable Distribution Barred by Agree- 

ment. — Separation agreement which released 
each spouse from the common law rights inci- 
dent to marriage (dower, curtesy, inheritance, 
descent, and distribution), as well as “all other 

rights arising out of the marital relationship in 
and to any and all property,” fully disposed of 
the parties’ property rights arising out of the 
marriage and thus acted as a bar to equitable 
distribution. Hagler v. Hagler, 319 N.C. 287, 

354 §.E.2d 228 (1987). 
Agreement Was Valid Waiver of Property 

Rights. — In response to plaintiff’s complaint 
for divorce, equitable distribution and alimony, 
defendant alleged a valid separation/property 
settlement agreement waived all of plaintiff’s 
marital rights to equitable distribution and 
alimony and requested the agreement be incor- 
porated in the court’s final judgment; as valid 
contractual waivers of these rights are enforce- 
able in this State, defendant’s allegation of the 
agreement was properly characterized as a plea 
in bar to plaintiff’s complaint. Garris v. Garris, 
92 N.C. App. 467, 374 S.E.2d 638 (1988). 
Agreement Not Signed by Wife Was In- 

valid and Did Not Bar Equitable Distribu- 
tion. — Having determined that a separation 
agreement was not valid and enforceable under 
North Carolina law because only the husband 
acknowledged the execution of the separation 
agreement before the certifying officer and fur- 
ther, that the parties intended North Carolina 
law to govern, although the agreement was 
executed in Maryland, the Court of Appeals of 
North Carolina held that the agreement was 
invalid and did not bar the wife’s claim for 
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equitable distribution under G.S. 50-21. Mor- 
ton v. Morton, 76 N.C. App. 295, 332 S.E.2d 736, 

cert. denied and appeal dismissed, 314 N.C. 
667, 337 S.E.2d 582 (1985). 
Agreement Held Not Unconscionable. — 

Wife failed to show agreements were unconscio- 
nable where evidence in record plainly showed 
that she considered the agreements equitable 
when she entered into them and knowingly 
chose to bring an end to the continuing aggra- 
vation and stress associated with the outstand- 
ing equitable distribution claim. Hill v. Hill, 94 
N.C. App. 474, 380 S.E.2d 540 (1989). 
Agreements did not involve construc- 

tive fraud where the fiduciary obligation nor- 
mally existing between parties to a marriage 
had long been extinguished; not only were the 
parties divorced before the agreements were 
entered, but each had employed independent 
counsel to represent them in the equitable 
distribution action and the settlement negotia- 
tions, and through counsel, they hammered out 
the terms of property settlement. Hill v. Hill, 94 
N.C. App. 474, 380 S.E.2d 540 (1989). 

Acts Sufficient to Qualify as an Acknowl- 
edgment. — When defendant and wife signed 
a separation agreement in front of a notary the 
defendant performed acts sufficient to qualify 
as an acknowledgment under the statute, since 
no rights of creditors or third parties were 
involved. Lawson v. Lawson, 321 N.C. 274, 362 

S.E.2d 269 (1987). 
A certificate of acknowledgment may be 

subsequently affixed to a separation 
agreement if the agreement was valid under 
the appropriate statute, no rights of creditors 
or third parties being involved. Lawson v. Law- 
som 3o21) N0274-362'S.E-2d' 269 (1987). 
A wife’s acknowledgment of a separa- 

tion agreement was fatally defective under 
former G.S. 52-6 where there was no private 
examination of the wife and thus no finding as 
to whether the agreement was unreasonable or 
injurious to the wife, and where the acknowl- 
edgment was certified by a Judge Advocate in 
the Marine Corps who did not qualify as a 
“certifying officer” under former G.S. 52-6(c) 
because his position was not that of an “equiv- 
alent or corresponding officer” of the jurisdic- 
tion where the examination and acknowledg- 
ment were to be made; and the omission of the 

private examination and the lack of authority 
on the part of the certifying officer precluded 
the use of curative statutes, G.S. 52-8 and 
47-81.2, to validate the agreement. DeJaager v. 
DeJaager, 47 N.C. App. 452, 267 S.E.2d 399 

(1980). 
Presumption of Validity of Acknowledg- 

ment. — To impeach a notary’s certification, 
there must be more than a bare allegation that 
no acknowledgment occurred, and where plain- 
tiff never asserted that the actual signature on 
an agreement was other than his own, but 
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suggested only a technical violation of this 
section, he did not bring forth sufficient evi- 
dence to overcome the presumption created in 
favor of the validity of the acknowledgment. 
Moore v. Moore, 108 N.C. App. 656, 424 S.E.2d 
673, aff’d per curiam, 334 N.C. 684, 435 S.H.2d 
TARO 93) 
Proper notary. — Parties’ separation agree- 

ment not set aside where the court (1) rejected 
the husband’s claim of fraud, because the exist- 

ence of a relationship of confidence and trust 
did not operate as an exception to the general 
rule that fraud could not be premised upon a 
misrepresentation of law, (2) found that since 
the parties’ distribution scheme differed from 
that established by North Carolina law consti- 
tuted merely a bare mistake of law, the court 
rejected the husband’s request to reform the 
agreement, and (3) found that contrary to the 
husband’s assertion, the record contained a 

copy of the agreement bearing a notary stamp 
for the signatures of both the wife and husband. 
Dalton v. Dalton, 164 N.C. App. 584, 596 S.E.2d 

331, 2004 N.C. App. LEXIS 978 (2004). 
Attorney’s Fees. — The public policy of this 

state encourages settlement agreements and 
supports the inclusion of a provision for the 
recovery of attorney’s fees in settlement agree- 
ments. Bromhal v. Stott, 341 N.C. 702, 462 

Dp Brde2Or 995): 
Provision for recovery of attorney’s fees in 

separation agreement was not inconsistent 
with public policy and was legal, valid, and 
binding under this section. Bromhal v. Stott, 
341N.C, 7022 462:5 2d! 2191995) 
Agreement as to Alimony. — Parties to a 

divorce may enter into a valid agreement set- 
tling the question of alimony, and unless the 
court then orders alimony to be paid, the terms 
of the agreement are binding and can only be 
modified by the consent of both parties. 
Crutchley v. Crutchley, 306 N.C. 518, 293 
S.H.2d 798 (1982). 
Renunciation under Separation Agree- 

ment. — Where a husband executed a will 
devising and bequeathing all his property to his 
wife, and the spouses thereafter entered into a 
separation agreement in which each waived 
and renounced all rights under any previously 
executed will of the other, and the husband 

subsequently died without having revoked or 
modified his will, the separation agreement 
constituted a valid renunciation which 
adeemed the devise and bequest to the wife. 
Sedberry v. Johnson, 62 N.C. App. 425, 302 

S.E.2d 924, cert. denied, 309 N.C. 322, 307 

S.E.2d 167 (1983). 
Breach of Separation Agreement. — 

Breach by husband of a part of a separation 

agreement requiring him to pay the difference 

in the federal and state income tax that wife 

was required to pay by virtue of being unable to 

make a deduction for attorneys’ fees was not 
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the breach of a personal contract provision 
which would allow recovery of special damages 
for mental anguish. Stanback v. Stanback, 37 
N.C. App. 324, 246 S.E.2d 74, aff'd in part and 
rev'd in part, 297 N.C. 181, 254 $.E.2d 611 

(CSE 
Enforcement of Separation Agreement 

by Specific Performance. — A separation 
agreement that has not been incorporated into 
a divorce judgment may be equitably enforced 
by an order of specific performance. Harris v. 
Harris, 50 N.C. App. 305, 274 S.E.2d 489, cert. 
denied and appeal dismissed, 302 N.C. 397, 279 
S.E.2d 351 (1981). 
A separation agreement not incorporated 

into a final divorce decree may be enforced 
through the equitable remedy of specific perfor- 
mance. Edwards v. Edwards, 102 N.C. App. 
706, 403 S.E.2d 530, cert. denied, 329 N.C. 787, 
408 S.H.2d 518 (1991). 
Defendant Held Able to Specifically Per- 

form Agreement. — Where defendant’s cur- 
rent wife’s background was in the administra- 
tive sphere of her company, and the consulting 
work performed by defendant was indispens- 
able to that company, the court was incorrect in 
concluding that the company was a joint ven- 
ture for defendant and his wife and that defen- 
dant chose not to receive a salary in order to 
depress his income; therefore, the evidence in 
the record supported the conclusion that defen- 
dant was financially able to specifically perform 
the separation agreement. Brandt v. Brandt, 92 
N.C. App. 438, 374 S.E.2d 663 (1988), aff’d, 325 
N.C. 429, 383 S.E.2d 656 (1989). 

As to attack on deed of separation by 
married woman, see Eubanks v. Eubanks, 

273 N.C. 189, 159 S.8.2d 56211968). 
Until deed of separation is rescinded, 

defendant cannot attack the legality of the 
separation or obtain alimony from plaintiff. 
Eubanks v. Eubanks, 273 N.C. 189, 159 S.E.2d 
562 (1968). 
Binding Arbitration as to Spousal Sup- 

port. — Since the parties may settle spousal 
support by agreement, there exists no prohibi- 
tion to their entering into binding arbitration to 
settle the issue of spousal support. Crutchley v. 
Crutchley, 306 N.C. 518, 293 S.E.2d 793 (1982). 
Separation agreements may not by their 

own terms promote objectives which are 
offensive to public policy. Sethness_v. 
Sethness, 62 N.C. App. 676, 303 S.E.2d 424 

(1983); 
Because a separation agreement does 

not specifically prohibit “illicit inter- 
course” and cohabitation and may, by implica- 
tion, even condone such acts, it does not there- 

fore follow that the agreement promotes such 
acts. Whether the silence of a separation agree- 
ment on such issues renders it void as against 
public policy is a matter of legislative, not 
judicial, determination. Sethness v. Sethness, 
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62 N.C. App. 676, 303 S.E.2d 424 (1983). 
Separation Agreement Not Shown. — 

Where document recited that on the date of 
execution, the parties were “living separate and 
apart”, however, it further provided that the 

parties may desire to resume cohabitation in an 
effort to reconcile and that the parties were 
considering the resumption of cohabitation, the 
express and unambiguous language of the 
agreement declared that the parties were not 
contemplating living “separate and apart for- 
ever.” Thus, the agreement was not a separa- 
tion agreement under this section. Williams v. 
Williams, 120 N.C. App. 707, 463 S.E.2d 815 
(1995), aff'd per curium, 343 N.C. 299, 469 
S.E.2d 553 (1996). 

Failure of Court to Follow Dictates of 
Agreement. — Although signed by the parties 
and the court and filed with the clerk of the 
court, a custody and child support agreement 
was vacated because the trial court did not read 
its terms to the parties and inquire into the 
parties’ understanding of and voluntary con- 
sent to the terms, as provided in the agreement. 
Tevepaugh v. Tevepaugh, 135 N.C. App. 489, 
521 S.E.2d 117, 1999 N.C. App. LEXIS 1149 

(1999). 
Summary Judgment Held Improper. — 

Plaintiff’s affidavit stated she was forced to 
sign the separation agreement under duress 
and coercion, and defendant denied allegation, 
therefore, taking plaintiff’s affidavit as true, 
there was a genuine issue of material fact on 
question of duress and coercion concerning the 
separation agreement, and grant of summary 

judgment was error. Stegall v. Stegall, 100 N.C. 
App. 398, 397 S.E.2d 306 (1990), cert. denied, 
328 N.Ge 274-400) Sii- 2d o 1991} 
Where separation agreement provided for 

percentage adjustments in the amount of ali- 
mony and child support based on the “Con- 
sumer Price Index for Consumer Goods,” but 
did not specify which “Consumer Price Index,” 
trial court erred by granting summary judg- 
ment on amount of arrearages. The court must 
decide what index the parties intended when 
they signed the agreement. Nisbet v. Nisbet, 
102 N.C. App. 232, 402 S.E.2d 151, cert. denied, 

329 N.C. 499, 407 S.E.2d 538 (1991). 
The law in North Carolina strongly fa- 

vors enforcing contracts as written, wher- 
ever they may be entered into. Policy does not 
favor allowing spouses to escape their lawful 
support obligations simply by crossing state 
lines. White v. Graham, 72 N.C. App. 486, 325 

S.E.2d 497 (1985). 
Applied in White v. Graham, 72 N.C. App. 

436, 325 S.E.2d 497 (1985); McLeod v. McLeod, 

74..N-C. App. 144, 327S.i2d 59105 Giga 
Brandt v. Brandt, 92 N.C. App. 488, 374 S.E.2d 
663 (1988). 

Cited in Buffington v. Buffington, 69 N.C. 
App. 488, 317 S.E.2d 97 (1984); Peak v. Peak, 

470 



§52-10.2 

82 N.C. App. 700, 348 S.E.2d 353 (1986); Collar 
v. Collar, 86 N.C. App. 105, 356 S.E.2d 407 
(1987); Howell v. Landry, 96 N.C. App. 516, 386 
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S.E.2d 610 (1989); Moyer v. Moyer, 122 N.C. 
App. 723, 471 S.E.2d 676 (1996). 

§ 52-10.2. Resumption of marital relations defined. 

“Resumption of marital relations” shall be defined as voluntary renewal of 

the husband and wife relationship, as shown by the totality of the circum- 

stances. Isolated incidents of sexual intercourse between the parties shall not 

constitute resumption of marital relations. (1987, c. 664, s. 1.) 

Legal Periodicals. — For note on post- 
separation sexual intercourse precluding en- 
forcement of agreement requiring parties to 

live separate and apart, see 11 Campbell L. 

Rev. 73 (1988). 

CASE NOTES 

Construction With Other Sections. — 
Cases applying G.S. 52-10.1 and G.S. 52-10.2 
are instructive in determining what constitutes 
marital rights, duties, and obligations under 
G.S. 50-16.9. Oakley v. Oakley, 165 N.C. App. 
859, 599 S.E.2d 925, 2004 N.C. App. LEXIS 

1511 (2004). 
There are two lines of cases regarding 

resumption of marital relations: those 
which present the question of whether the 
parties hold themselves out as man and wife as 
a matter of law, and those involving conflicting 
evidence such that mutual intent becomes an 
essential element; these two lines of cases es- 

tablish two alternative methods by which a 
trial court may find that separated spouses 
have reconciled. Schultz v. Schultz, 107 N.C. 

App. 366, 420 S.E.2d 186 (1992), cert. denied, 

BaaAN.G4e47RA26 SE .2d:710( 1993). 
Future, but Not Existing, Alimony Obli- 

gations Cease upon Reconciliation. — 
When the parties resumed marital relations, 
appellant’s obligations to pay alimony in the 
future ceased. His duty under the consent judg- 
ment to pay alimony up to the date of reconcil- 
iation, however, as an executed portion of the 
consent judgment, remained enforceable 
through the court’s contempt power. Schultz v. 
Schultz, 107 N.C. App. 366, 420 S.E.2d 186 

(1992), cert. denied, 333 N.C. 347, 426 S.E.2d 
TLON TOSS): 
Reconciliation Not Shown. — Four hours 

on each of six evenings spent together in the 
former marital home eating dinner and visiting 
with the parties’ children in combination with 
three or four isolated acts of sexual intercourse 
did not constitute reconciliation as a matter of 
law. Fletcher v. Fletcher, 123 N.C. App. 744, 474 
5. 2008021996): 

Section Not Applied Retroactively. — 
Testimony of plaintiff and defendant alike 
showed that the parties had sexual intercourse 
several times between the execution of Separa- 
tion Agreement and Property Settlement and 
June 1, 1985, and under the law that existed 
when the acts of intercourse occurred, they 
rendered null and void the unperformed obliga- 
tions of the agreement; furthermore, plaintiff's 
position was not aided by this section, as that 

enactment became effective October 1, 1987, 

more than two years after the occurrences 
involved. Moser v. Moser, 96 N.C. App. 273, 385 
S.E.2d 160 (1989), cert. denied, 326 N.C. 483, 
397750 20.93 (1990). 

Cited in Higgins v. Higgins, 321 N.C. 482, 
364 S.E.2d 426 (1988); Wells v. Wells, 92 N.C. 

App. 226, 873 -6.B.2d 879 (1983), Miller v7 

Brooks, 123 N.C. App. 20, 472 S.E.2d 350 

Gi99G): 

§ 52-11. Antenuptial contracts and torts. 

The liability of a married person for any debts owing, or contracts made or 

damages incurred before marriage shall not be impaired or altered by such 

marriage. No person shall by marriage incur any liability for any debts owing, 

or contracts made, or for wrongs done by his or her spouse before the marriage. 

fyi? c 198) ss. 13, 14 Code, ss, 1822, 1823; Rev., ss. 2101, 21062@. 55.5 

257 1965,.c.578, s. 1.) 

Editor’s Note. — Former § 52-11 was re- 

pealed by Session Laws 1943, c. 543. The pro- 
visions of present G.S. 52-11 are similar to 

those of former G.S. 52-14. 

Legal Periodicals. — For case law survey 

on tort law, see 43 N.C.L. Rev. 906 (1965). 
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For comment on enforceability of marital 
contracts, see 47 N.C.L. Rev. 816 (1969). 

For article, “A Spouse’s Right to Control As- 
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sets During Marriage: Is North Carolina Living 
in the Middle Ages?,” see 18 Campbell L. Rev. 
203 (1996). 

CASE NOTES 

Wife May Appoint Husband as Agent. — 
A wife may appoint her husband to act as her 
agent to settle her antenuptial debts in the 
same manner as one sui juris may appoint an 
agent, and compliance with the requirements of 
former G.S. 52-6 was not necessary. Stout v. 

Perry 152/N: C312 267% Sik tah oie): 
Where prior to marriage wife incurs lia- 

bility for negligent injury to husband, the 
subsequent marriage does not affect her labil- 
ity. Shirley v. Ayers, 201 N.C. 51, 158 S.E. 840 

Ces) 

§ 52-12. Postnuptial crimes and torts. 

No married person shall be liable for damages accruing from any tort 
committed by his or her spouse, or for any costs or fines incurred in any 
criminal proceeding against such spouse. (1871-2, c. 193, s. 25; Code, s. 1833; 
Reverse 21057 Coe 522519 192d GalO2 6 9G 5 eens (Oo ncaal ey 

Editor’s Note. — Provisions similar to 

former G.S. 52-12 were contained in the G.S. 

52-6 repealed by Session Laws 1977, c. 375, s. 1. 

The provisions of present G.S. 52-12 are similar 
to those of former G.S. 52-15. 

CASE NOTES 

Common Law. — At common law, husband 

was liable for the tort of his wife, although 
committed without his knowledge or consent 
and in his absence, and although husband and 
wife were living separate at the time, on the 
ground that as her legal existence was incorpo- 
rated in that of her husband, she could not be 

sued alone, and if the husband was protected 
from responsibility the injured party would be 
without redress. Roberts v. Lisenbee, 86 N.C. 
L361 S82): 
For cases decided under former law, see 

Roberts v. Lisenbee, 86 N.C. 1386 (1882); 
Presnell v. Moore, 120 N.C. 390, 2753 he 27 

(1897); Brittingham v. Stadiem, 151 N.C. 299, 
66 S.E. 128 (1909); Young v. Newsome, 180 N.C. 
315, 104 S.E. 660 (1920). 
Applied in Burton v. Dixon, 259 N.C. 473, 

oie S e2d?27 Cl963): 
Cited in Lawson v. Lawson, 321 N.C. 274, 

362 S.E.2d 269 (1987); State v. Stroud, 147 N.C. 
App. 049) 55% (S.Hi2d-544," 200 IN Cee 
LEXIS 1234 (2001), cert. denied, 356 N.C. 623, 
jai eee 7 oer 002) 
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Chapter 52A. 

Uniform Reciprocal Enforcement of Support Act. 

§§ 52A-1 through 52A-32: Repealed by Session Laws 1995, c. 538, s. 
hey 

Cross References. — For the Uniform In- 
terstate Family Support Act, see Chapter 52C. 
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Chapter 52B. 

Uniform Premarital Agreement Act. 

Sec. Sec. 
52B-1. Short title. 52B-7. Enforcement. 

52B-2. Definitions. 52B-8. Enforcement: void marriage. 

52B-3. Formalities. 52B-9. Limitation of actions. 
52B-4. Content. 
52B-5. Effect of marriage. 
52B-6. Amendment, revocation. 

52B-10. Application and construction. 

52B-11. Severability. 

Editor’s Note. — The official commentary to Uniform Act may be ordered from them at 676 

this Act has been printed through the permis- North St. Clair Street, Suite 1700, Chicago, 
sion of the National Conference of Commission- __ []linois 60611, (312) 915-0195. 
ers on Uniform State Laws, and copies of the 

PREFATORY NOTE 

The number of marriages between persons previously married and the number of marriages 

between persons each of whom is intending to continue to pursue a career is steadily increasing. 

For these and other reasons, it is becoming more and more common for persons contemplating 

marriage to seek to resolve by agreement certain issues presented by the forthcoming marriage. 

However, despite a lengthy legal history for these premarital agreements, there is a substantial 

uncertainty as to the enforceability of all, or a portion, of the provisions of these agreements and 

a significant lack of uniformity of treatment of these agreements among the states. The problems 

caused by this uncertainty and nonuniformity are greatly exacerbated by the mobility of our 

population. Nevertheless, this uncertainty and nonuniformity seem reflective not so much of basic 

policy differences between the states but rather a result of spasmodic, reflexive response to varying 

factual circumstances at different times. Accordingly, uniform legislation conforming to modern 

social policy which provides both certainty and sufficient flexibility to accommodate different 

circumstances would appear to be both a significant improvement and a goal realistically capable 

of achievement. 

This Act is intended to be relatively limited in scope. Section 1 defines a “premarital agreement” 

as “an agreement between prospective spouses made in contemplation of marriage and to be 

effective upon marriage.” Section 2 requires that a premarital agreement be in writing and signed 

by both parties. Section 4 provides that a premarital agreement becomes effective upon the 

marriage of the parties. These sections establish significant parameters. That is, the Act does not 

deal with agreements between persons who live together but who do not contemplate marriage or 

who do not marry. Nor does the Act provide for postnuptial or separation agreements or with oral 

agreements. 

On the other hand, agreements which are embraced by the act are permitted to deal with a wide 

variety of matters and Section 3 provides an illustrative list of those matters, including spousal 

support, which may properly be dealt with in a premarital agreement. 

Section 6 is the key operative section of the Act and sets forth the conditions under which a 

premarital agreement is not enforceable. An agreement is not enforceable if the party against 

whom enforcement is sought proves that (a) he or she did not execute the agreement voluntarily 

or that (b) the agreement was unconscionable when it was executed and, before execution of the 

agreement, he or she (1) was not provided a fair and reasonable disclosure of the property or 

financial obligations of the other party, (2) did not voluntarily and expressly waive, in writing, any 

right to disclosure of the property or financial obligations of the other party beyond the disclosure 

provided, and (3) did not have, or reasonably could not have had, an adequate knowledge of the 

property and financial obligations of the other party. 

Even if these conditions are not proven, if a provision of a premarital agreement modifies or 

eliminates spousal support, and that modification or elimination would cause a party to be eligible 

for support under a program of public assistance at the time of separation, marital dissolution, or 

death, a court is authorized to order the other party to provide support to the extent necessary to 

avoid that eligibility. 
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These sections form the heart of the Act; the remaining sections deal with more tangential 

issues. Section 5 prescribes the manner in which a premarital agreement may be amended or 

revoked; Section 7 provides for very limited enforcement where a marriage is subsequently 

determined to be void; and Section 8 tolls any statute of limitations applicable to an action 

asserting a claim for relief under a premarital agreement during the parties’ marriage. 

§ 52B-1. Short title. 

This Chapter may be cited as the “Uniform Premarital Agreement Act”. 

GUS Sct Lens aeles) 

Editor’s Note. — Session Laws 1987, c. 473, 
s. 3 made this Chapter effective July 1, 1987, 
and applicable to any premarital agreement 
executed on or after that date. 

Legal Periodicals. — For article, “North 
Carolina’s Uniform Premarital Agreement Act, 
A Contract Perspective,” see 12 Campbell L. 
Rey. 22471990): 

For comment, “The Uniform Premarital 

Agreement Act and Modern Social Policy: The 
Enforceability of Premarital Agreements Regu- 
lating the Ongoing Marriage,” see 28 Wake 

Forest L. Rev. 1037 (1993). 

For note, “The Diploma Dilemma: An Inequi- 
table Result Under North Carolina’s Equitable 
Distribution Statute — Kuder v. Schroeder,” see 

17 Campbell L. Rev. 361 (1995). 

CASE NOTES 

Summary judgment was appropriate 
where a premarital agreement signed by the 
parties irrefutably barred the wife’s claims for 
postseparation support, alimony and equitable 
distribution; the language in the subject agree- 
ment—drafted by the wife’s attorney—was suf- 
ficiently “express” to constitute a valid and 
enforceable waiver of the wife’s claims for 

§ 52B-2. Definitions. 

As used in this Chapter: 

postseparation support pursuant to G.S. 50- 
16.2A and alimony pursuant to G.S. 50-16.3A. 
Stewart v. Stewart, 141 N.C. App. 236, 541 
S.E.2d 209, 2000 N.C. App. LEXIS 1439 (2000). 

Cited in Huntley v. Huntley, 140 N.C. App. 
749, 538 S.E.2d 239, 2000 N.C. App. LEXIS 
1269 (2000). 

(1) “Premarital agreement” means an agreement between prospective 
spouses made in contemplation of marriage and to be effective upon 
marriage. 

(2) “Property” means an interest, present or future, legal or equitable, 
vested or contingent, in real or personal property, including income 
and earnings, (1957, ¢ 4/508. le) 

OFFICIAL COMMENT 

The definition of “premarital agreement” set 
forth in subsection (1) is limited to an agree- 
ment between prospective spouses made in 
contemplation of and to be effective upon mar- 
riage. Agreements between persons living to- 
gether but not contemplating marriage (see 
Marvin v. Marvin, 18 Cal.3d 660 (1976), judg- 
ment after trial modified, 122 Cal.App.3d 871 
(1981)) and postnuptial or separation agree- 
ments are outside the scope of this Act. Formal 
requirements are prescribed by Section 2. An 

illustrative list of matters which may be in- 
cluded in an agreement is set forth in Section 3. 

Subsection (2) is designed to embrace all 
forms of property and interests therein. These 
may include rights in a professional license or 
practice, employee benefit plans, pension and 
retirement accounts, and so on. The reference 

to income or earnings includes both income 
from property and earnings from personal ser- 

vices. 
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CASE NOTES 

Cited in King v. King, 114 N.C. App. 454, 442 
S.E.2d 154 (1994); Stewart v. Stewart, 141 N.C. 

§ 52B-3. Formalities. 

App. 236, 541 S.E.2d 209, 2000 N.C. App. 
LEXIS 1439 (2000). 

A premarital agreement must be in writing and signed by both parties. It is 

enforceable without consideration. (1987, c. 473, s. 1.) 

OFFICIAL COMMENT 

This section restates the common require- 
ment that a premarital agreement be reduced 
to writing and signed by both parties (see Ariz. 
Rev. Stats. § 25-201; Ark. Stats. § 55-310; 

Cal.Civ.C. § 5134; 13 Dela.Code 1974 § 301; 

Idaho Code § 32-917; Ann.Laws Mass. ch. 209, 
§ 25; Minn.Stats.Ann. § 519.11; Montana 

Rev.C. § 36-123; New Mex. Stats.Ann.1978 40- 

2-4; Ore.Rev.Stats. § 108.140; Vernon’s Texas 
Codes Ann. § 5.44; Vermont Stats. Ann. Title 
12, § 181). Many states also require other 
formalities, including notarization or an 
acknowledgement (see, e.g., Arizona, Arkansas, 
California, Idaho, Montana, New Mexico) but 

may then permit the formal statutory require- 
ment to be avoided or satisfied subsequent to 
execution (see In re Marriage of Cleveland, 76 
Cal.App.3d 357 (1977) (premarital agreement 
never acknowledged but “proved” by sworn tes- 
timony of parties in dissolution proceeding)). 
This act dispenses with all formal require- 
ments except a writing signed by both parties. 
Although the section is framed in the singular, 
the agreement may consist of one or more 
documents intended to be part of the agree- 
ment and executed as required by this section. 

Section 2 also restates what appears to be the 
almost universal rule regarding the marriage 
as consideration for a premarital agreement 

(see, e.g., Ga. Code § 20-303; Barnhill v. 

Barnhill, 386 So.2d 749 (Ala. Civ. App. 1980); 
Estate of Gillilan v. Estate of Gillilan, 406 

N.E.2d 981 (nd.App.1980); Friedlander v. 

Friedlander, 494 P.2d 208 (Wash.1972); but cf. 

Wilson v. Wilson, 170 A.2d 679, 685 (Me.1961)). 
The primary importance of this rule has been to 
provide a degree of mutuality of benefits to 
support the enforceability of a premarital 
agreement. A marriage is a prerequisite for the 
effectiveness of a premarital agreement under 
this act (see Section 4). This requires that there 
be a ceremonial marriage. Even if this mar- 
riage is subsequently determined to have been 
void, Section 7 may provide limits of enforce- 
ability of an agreement entered into a contem- 
plation of that marriage. Consideration as such 
is not required and the standards for enforce- 
ability are established by Sections 6 and 7. 
Nevertheless, this provision is retained here as 
a desirable, if not essential, restatement of the 
law. On the other hand, the fact that marriage 
is deemed to be consideration for the purpose of 
this act does not change the rules applicable in 
other areas of law (see, e.g., 26 U.S.C.A. § 2043 

(release of certain marital rights not treated as 

consideration for federal estate tax, 2512); Mer- 

rill v. Fahs, 324 U.S. 308, rehearing denied 324 

U.S. 888 (release of marital rights in premari- 

tal agreement not adequate and full consider- 

ation for purposes of federal gift tax).) 

Finally, a premarital agreement is a contract. 

As required for any other contract, the parties 

must have the capacity to contract in order to 

enter into a binding agreement. Those persons 

who lack the capacity to contract but who under 

other provisions of law are permitted to enter 

into a binding agreement may enter into pre- 

marital agreement under those other provi- 

sions of law. 

CASE NOTES 

Acknowledgment Not Required. — The 

Uniform Premarital Agreement Act does not 

require acknowledgment of premarital agree- 

ments. Howell v. Landry, 96 N.C. App. 516, 386 

S.E.2d 610 (1989), cert. denied, 326 N.C. 482, 

392 S.E.2d 90 (1990). 

§ 52B-4. Content. 

Cited in Harllee v. Harllee, 151 N.C. App. 40, 

565 S.E.2d 678, 2002 N.C. App. LEXIS 687 

(2002). 

(a) Parties to a premarital agreement may contract with respect to: 

(1) The rights and obligations of each of the parties in any of the property 
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of either or both of them whenever and wherever acquired or lo- 
cated; 

(2) The right to buy, sell, use, transfer, exchange, abandon, lease, con- 
sume, expend, assign, create a security interest in, mortgage, encum- 
ber, dispose of, or otherwise manage and control property; 

(3) The disposition of property upon separation, marital dissolution, 
death, or the occurrence or nonoccurrence of any other event; 

(4) 
(5) 

(6) 
provisions of the agreement; 

insurance policy; 

The modification or elimination of spousal support; 
The making of a will, trust, or other arrangement to carry out the 

The ownership rights in and disposition of the death benefit from a life 

(7) The choice of law governing the construction of the agreement; and 
(8) Any other matter, including their personal rights and obligations, not 

in violation of public policy or a statute imposing a criminal penalty. 
(b) The right of a child to support may not be adversely affected by a 

premarital agreement. (1987, c. 473, s. 1.) 

OFFICIAL COMMENT 

Section 3 permits the parties to contract in a 
premarital agreement with respect to any mat- 
ter listed and any other matter not in violation 
of public policy or any statute imposing a crim- 
inal penalty. The matters are intended to be 
illustrative, not exclusive. Paragraph (4) of sub- 
section (a) specifically authorizes the parties to 
deal with spousal support obligations. There is 
a split in authority among the states as to 
whether a premarital agreement may control 
the issue of spousal support. Some few states do 
not permit a premarital agreement to control 
this issue (see, e.g., In re Marriage of Wine- 
gard, 278 N.W.2d 505 (Iowa 1979); Fricke v. 

Fricke, 42 N.W.2d 500 (Wis.1950)). However, 
the better view and growing trend is to per- 
mit a premarital agreement to govern this 
matter if the agreement and the circumstances 
of its execution satisfy certain standards (see, 

e.g., Newman v. Newman, 653 P.2d 728 
(Colo.Sup.Ct.1982); Parniawski v. Parniawski, 
359 A.2d 719 (Conn.1976); Volid v. Volid, 286 
N.E.2d 42 (Ill.1972); Osborne v. Osborne, 428 
N.E.2d 810 (Mass.1981); Hudson v. Hudson, 
350 P.2d 596 (Okla.1960); Unander v. Unander, 
506 P.2d 719 (Ore.1973)) (see Sections 7 and 8). 
Paragraph (8) of subsection (a) makes clear 

that the parties may also contract with respect 
to other matters, including personal rights and 
obligations, not in violation of public policy or a 
criminal statute. Hence, subject to this limita- 
tion, an agreement may provide for such mat- 
ters as the choice of abode, the freedom to 
pursue career opportunities, the upbringing of 
children, and so on. However, subsection (b) of 

this section makes clear that an agreement 
may not adversely affect what would otherwise 
be the obligation of a party to a child. 

NORTH CAROLINA COMMENT 

If the parties contract with respect to the 
ownership rights in and disposition of the death 
benefit from a hfe insurance policy and the 
provisions of the premarital contract conflict 
with the provisions of the life insurance policy, 

Legal Periodicals. — For article, “A 
Spouse’s Right to Control Assets During Mar- 

the provisions of the life insurance policy shall 
prevail with respect to payment by the insur- 
ance company but not with respect to the rights 
of the parties to the premarital agreement. 

riage: Is North Carolina Living in the Middle 
Ages?,” see 18 Campbell L. Rev. 208 (1996). 

CASE NOTES 

Relinquishment of Equitable Distribu- 
tion Rights. — The trial court erred in allow- 
ing the husband an equitable distribution of 

the marital property where a valid prenuptial 
agreement, in which the parties relinquished 
all such rights, existed pursuant to this section. 
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Huntley v. Huntley, 140 N.C. App. 749, 538 
S.E.2d 239, 2000 N.C. App. LEXIS 1269 (2000). 
The appellant-wife effectively waived 

her rights to the husband’s retirement ac- 
counts under this section, and her waiver was 

§ 52B-5. Effect of marriage. 
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not subject to the spousal waiver requirements 
of ERISA. Stewart v. Stewart, 141 N.C. App. 
236, 541 S.E.2d 209, 2000 N.C. App. LEXIS 

1439 (2000). 

A premarital agreement becomes effective upon marriage. (1987, c. AT cerle) 

OFFICIAL COMMENT 

This section establishes a marriage as a 
prerequisite for the effectiveness of a premari- 
tal agreement. As a consequence, the act does 
not provide for a situation where persons live 
together without marrying. In that situation, 

CASE 

Relinquishment of Equitable Distribu- 
tion Rights. — The trial court erred in allow- 
ing the husband an equitable distribution of 
the marital property where a valid prenuptial 
agreement, in which the parties relinquished 
all such rights, existed pursuant to G.S. 52B-4. 

the parties must look to the other law of the 
jurisdiction (see Marvin v. Marvin, 18 Cal.3d 
660 (1976); judgment after trial modified, 122 

Cal.App.3d 871 (1981)). 

NOTES 

Huntley v. Huntley, 140 N.C. App. 749, 538 
S.E.2d 239, 2000 N.C. App. LEXIS 1269 (2000). 

Cited in Stewart v. Stewart, 141 N.C. App. 
236, 541 S.E.2d 209, 2000 N.C. App. LEXIS 

1439 (2000). 

§ 52B-6. Amendment, revocation. 

After marriage, a premarital agreement may be amended or revoked only by 

a written agreement signed by the parties. The amended agreement or the 

revocation is enforceable without consideration. (1987, c. 473, s. 1.) 

OFFICIAL COMMENT 

This section requires the same formalities of 

execution for an amendment or revocation of a 

premarital agreement as are required for its 

original execution (cf. Estate of Gillilan v. Es- 

Legal Periodicals. — For article, “The Reg- 

ulation of Contractual Change: A Guide to No 

CASE 

Oral Rescission Not Valid under This 

Section. — The trial court violated the princi- 

ples of this section in declaring a prenuptial 

agreement void based on its finding that a 

paragraph was orally rescinded; the husband, 

who had failed to convey half of his residence to 

the wife as promised in the agreement, pre- 

sented no evidence that the parties ever en- 

tered into a written agreement amending or 

tate of Gillilan, 406 N.E.2d 981 (Ind.App.1980) 

(agreement may be altered by subsequent 

agreement but not simply by inconsistent acts). 

Oral Modification Clauses for North Carolina 

Lawyers,” see 81 N.C.L. Rev. 2239 (2003). 

NOTES 

revoking the original prenuptial agreement. 

Huntley v. Huntley, 140 N.C. App. 749, 538 

S_E.2d 239, 2000 N.C. App. LEXIS 1269 (2000). 

A cancellation of wedding plans does not 

automatically nullify the provisions of a pren- 

uptial agreement in the event the parties sub- 

sequently reconcile and marry. In re Estate of 

Pate, 119 N.C. App. 400, 459 S.E.2d 1 (1995). 
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§ 52B-7. Enforcement. 

(a) A premarital agreement is not enforceable if the party against whom 
enforcement is sought proves that: 

(1) That party did not execute the agreement voluntarily; or 
(2) The agreement was unconscionable when it was executed and, before 

execution of the agreement, that party: 
a. Was not provided a fair and reasonable disclosure of the property 

or financial obligations of the other party; 
b. Did not voluntarily and expressly waive, in writing, any right to 

disclosure of the property or financial obligations of the other 
party beyond the disclosure provided; and 

c. Did not have, or reasonably could not have had, an adequate 
knowledge of the property or financial obligations of the other 
party. 

(b) If a provision of a premarital agreement modifies or eliminates spousal 
support and that modification or elimination causes one party to the agree- 
ment to be eligible for support under a program of public assistance at the time 
of separation or marital dissolution, a court, notwithstanding the terms of the 
agreement, may require the other party to provide support to the extent 
necessary to avoid that eligibility. Before the court orders support under this 
subsection, the court must find that the party for whom support is ordered is 
a dependent spouse, as defined by G.S. 50-16.1A, and that the requirements of 
G.S. 50-16.2A regarding postseparation support or G.S. 50-16.3A regarding 
alimony have been met. 

(c) An issue of unconscionability of a premarital agreement shall be decided 
by the court as°a matter of law. (1987, c. 473, s: 171995, cS 197se 11h 1997-456; 
Sin Zils)! 

OFFICIAL COMMENT 

This section sets forth the conditions which 338 So.2d 1111 (Fla.1976); see also 13 

must be proven to avoid the enforcement of a 
premarital agreement. If prospective spouses 

enter into a premarital agreement and their 
subsequent marriage is determined to be void, 
the enforceability of the agreement is governed 
by Section 7. 

The conditions stated under subsection (a) 
are comparable to concepts which are ex- 

pressed in the statutory and decisional law of 
many jurisdictions. Enforcement based on dis- 

closure and voluntary execution is perhaps 
most common (see, e.g, Ark. Stats. § 55-309; 

Minn.Stats.Ann. § 519.11; In re Kaufmann’s 

Estate, 171 A.2d 48 (Pa.1961) (alternate hold- 

ing)). However, knowledge or reason to know, 

together with voluntary execution, may also be 
sufficient (see, e.g., Tenn.Code Ann. § 36-606; 

Barnhill v. Barnhill, 386 So.2d 479 (Ala. Civ. 

App. 1980); Del Vecchio v. Del Vecchio, 143 
So0.2d 17 (Fla.1962); Coward and Coward, 
582 P.2d 834 (Or.App. 1978); but see Matter 
of Estate of Lebsock, 618 P2d _ 683 

(Colo.App.1980)) and so may a voluntary, know- 
ing waiver (see Hafner v. Hafner, 295 N.W.2d 

567 (Minn.1980)). In each of these situations, it 

should be underscored that execution must 
have been voluntary (see Lutgert v. Lutgert, 

Dela.Code 1974 § 301 (10 day waiting period)). 
Finally, a premarital agreement is enforceable 
if enforcement would not have been unconscio- 
nable at the time the agreement was executed 
(cf. Hartz v. Hartz, 234 A.2d 865 (Md.1967) 
(premarital agreement upheld if no disclosure 
but agreement was fair and equitable under the 
circumstances)). 

The test of “unconscionability” is drawn from 
Section 306 of the Uniform Marriage and Di- 
vorce Act (UMDA) (see Ferry v. Ferry, 586 
S.W.2d 782 (Mo.1979); see also Newman v. 

Newman, 653 P2d 728 (Colo.Sup.Ct.1982) 
(maintenance provisions of premarital agree- 
ment tested for unconscionability at time of 
marriage termination)). The following discus- 
sion set forth in the Commissioner’s Note to 
Section 306 of the UMDA is equally appropriate 
here: 

“Subsection (b) undergirds the freedom al- 
lowed the parties by making clear that the 
terms of the agreement respecting mainte- 
nance and property disposition are binding 

upon the court unless those terms are found 
to be unconscionable. The standard of uncon- 
scionability is used in commercial law, where 
its meaning includes. protection against 
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onesidedness, oppression, or unfair surprise 
(see section 2-302, Uniform Commercial Code), 

and in contract law, Scott v. U. S., 12 Wall (U.S.) 
443 (1870) (‘contract . . . unreasonable and 
unconscionable but not void for fraud’); Stiefler 

v. McCullough, 174 N.E. 823, 97 Ind. App. 123 
(1931); Terre Haute Cooperage v. Branscome, 

35 So.2d 537, 203 Miss. 493 (1948); Carter v. 

Boone County Trust Co., 92 S.W.2d 647, 338 

Mo. 629 (1936). It has been used in cases 
respecting divorce settlements or awards. Bell 

v. Bell, 371 P.2d 773, 150 Colo. 174 (1962) (‘this 

division of property is manifestly unfair, ineq- 

uitable and unconscionable’). Hence the act 

does not introduce a novel standard unknown 

to the law. In the context of negotiations be- 

tween spouses as to the financial incidents of 

their marriage, the standard includes protec- 

tion against overreaching, concealment of as- 

sets, and sharp dealing not consistent with the 

obligations of marital partners to deal fairly 

with each other. 
“In order to determine whether the agree- 

ment is unconscionable, the court may look to 

the economic circumstances of the parties re- 

sulting from the agreement, and any other 

relevant evidence such as the conditions under 

which the agreement was made, including the 

knowledge of the other party. If the court finds 

the agreement not unconscionable, its terms 

respecting property division and maintenance 

may not be altered by the court at the hearing.” 

(Commissioner’s Note, Sec. 306, Uniform 

Marriage and Divorce Act.) 

Nothing in Section 6 makes the absence of 

assistance of independent legal counsel a con- 

dition for the unenforceability of a premarital 

agreement. However, lack of that assistance 

may well be a factor in determining whether 

the conditions stated in Section 6 may have 

existed (see, e.g., Del Vecchio v. Del Vecchio, 143 

So.2d 17 (Fla.1962)). 
Even if the conditions stated in subsection (a) 

are not proven, if a provision of a premarital 

Cross References. — As to postseparation 

support, see G.S. 50-16.2A. 

CASE 

A premarital agreement concerning ali- 

mony is void as against public policy. Howell 

v. Landry, 96 N.C. App. 516, 386 S.E.2d 610 

(1989), cert. denied, 326 N.C. 482, 392 S.E.2d 

90 (1990), decided under law in effect prior to 

enactment of Chapter 52B. 

Invalidity of alimony provision in a pre- 

marital agreement did not affect the property 

provisions of the agreement. Howell v. Landry, 
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agreement modifies or eliminates spousal sup- 

port, subsection (b) authorizes a court to pro- 

vide very limited relief to a party who would 
otherwise be eligible for public welfare (see, 
e.g., Osborne v. Osborne, 428 N.E.2d 810 

(Mass.1981) (dictum); Unander v. Unander, 506 

P.2d 719 (Ore.1973) (dictum)). 
No special provision is made for enforcement 

of provisions of a premarital agreement relat- 
ing to personal rights and obligations. How- 
ever, a premarital agreement is a contract and 
these provisions may be enforced to the extent 
that they are enforceable are under otherwise 
applicable law (see Avitzur v. Avitzur, 459 
N:Y S.2d"5 72 Cte” pp 2: 

Section 6 is framed in a manner to require 
the party who alleges that a premarital agree- 
ment is not enforceable to bear the burden of 
proof as to that allegation. The statutory law 
conflicts on the issue of where the burden of 
proof lies (contrast Ark. Stats. § 55-313; 31 
Minn.Stats.Ann. § 519.11 with Vernon’s Texas 

Codes Ann. § 5.45). Similarly, some courts have 
placed the burden on the attacking spouse to 
prove the invalidity of the agreement. Linker v. 
Linker, 470 P2d 921 (Colo.1970); Matter of 

Estate of Benker, 296 N.W.2d 167 

(Mich.App.1980); In re Kauffmann’s Estate, 

171 A.2d 48 (Pa.1961). Some have placed the 

burden upon those relying upon the agreement 

to prove its validity. Hartz v. Hartz, 234 A.2d 

865 (Md.1967). Finally, several have adopted a 

middle ground by stating that a premarital 

agreement is presumptively valid but if a dis- 

proportionate disposition is made for the wife, 

the husband bears the burden of proof of show- 

ing adequate disclosure. (Del Vecchio v. Del 

Vecchio, 143 So.2d 17 (Fla.1962); Christians v. 

Christians, 44 N.W.2d 431 (lowa 1950); In re 

Neis’ Estate, 225 P.2d 110 (Kans. 1950); Truitt 

vy. Truitt’s Adm’r, 162 S.W.2d 31 (Ky. 1942); In re 

Estate of Strickland, 149 N.W.2d 344 (Neb. 

1967); Kosik v. George, 452 P.2d 560 (Or.1969); 

Friedlander v. Friedlander, 494 P.2d 208 

(Wash.1972). 

NOTES 

96 N.C. App. 516, 386 S.E.2d 610 (1989), cert. 

denied, 326 N.C. 482, 392 S.E.2d 90 (1990), 

decided under law in effect prior to enactment 

of Chapter 52B. 

Party Claiming Invalidity Has Burden 

of Proof. — In an action to enforce a premar- 

ital agreement executed prior to enactment of 

Chapter 52B, the party claiming the invalidity 

of the agreement for reasons of undue influ- 
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ence, duress, fraud, unconscionability or inad- 
equate disclosure has the burden of proof. How- 
ell v. Landry, 96 N.C. App. 516, 386 S.E.2d 610 
(1989), cert. denied, 326 N.C. 482, 392 S.E.2d 
90 (1990), decided under law in effect prior to 
enactment of Chapter 52B. 
Presentation of a premarital agreement 

to wife on the day before the wedding, 
combined with the threat that the marriage 
would not take place unless the document was 
executed, did not amount to duress and undue 

influence. Howell v. Landry, 96 N.C. App. 516, 
386 S.E.2d 610 (1989), cert. denied, 326 N.C. 
482, 392 S.E.2d 90 (1990), decided under law in 
effect prior to enactment of Chapter 52B. 
Premarital Agreement Was Not Suffi- 

ciently Identical to Act. — Trial court erred 
in concluding that premarital agreement was 
sufficiently identical to the Equitable Distribu- 
tion Act to allow the trial court to distribute the 
property according to the Act despite the pre- 
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marital agreement, where the Act did not exist 
at the time of the agreement’s execution, and 
the parties could not have intended that the Act 
govern their property division. Howell v. Lan- 

dry, 96 N.C. App. 516, 386 S.E.2d 610 (1989), 
cert. denied, 326 N.C. 482, 392 S.E.2d 90 
(1990), decided under law in effect prior to 
enactment of Chapter 52B. 

Foreign Contract. — Syrian contract would 
not be viewed as a premarital agreement lim- 
iting plaintiff’s relief under the laws of North 
Carolina because the contract, signed by plain- 
tiff’s father as her agent, did not meet the 
requirements of this chapter. Atassi v. Atassi, 
117 N.C. App. 506, 451 S.E.2d 371, cert. denied, 
340 Ni@21099456'S.B2d'310(1995)) 

Cited in King v. King, 114 N.C. App. 454, 442 
S.E.2d 154 (1994); Huntley v. Huntley, 140 N.C. 
App. 749, 538 S.E.2d 239, 2000 N.C. App. 
LEXIS 1269 (2000). 

§ 52B-8. Enforcement: void marriage. 

If a marriage is determined to be void, an agreement that would otherwise 
have been a premarital agreement is enforceable only to the extent necessary 
to avoid an inequitable result. (1987, c. 473, s. 1.) 

OFFICIAL COMMENT 

Under this section a void marriage does not 
completely invalidate a premarital agreement 
but does substantially limit its enforceability. 
Where parties have married and lived together 
for a substantial period of time and one or both 
have relied on the existence of a premarital 

agreement, the failure to enforce the agreement 
may well be inequitable. This section, accord- 
ingly, provides the court discretion to enforce 
the agreement to the extent necessary to avoid 
the inequitable result (see Annot., 46 A.L.R.3d 
1403). 

§ 52B-9. Limitation of actions. 

Any statute of limitations applicable to an action asserting a claim for relief 
under a premarital agreement is tolled during the marriage of the parties to 
the agreement. However, equitable defenses limiting the time for enforcement, 
including laches and estoppel, are available to either party. (1987, c. 473, s. 1.) 

OFFICIAL COMMENT 

In order to avoid the potentially disruptive 
effect of compelling litigation between the 
spouses in order to escape the running of an 
applicable statute of limitations, Section 8 tolls 
any applicable statute during the marriage of 
the parties (contrast Dykema v. Dykema, 412 

N.E.2d 13 Cll.App.1980) (statute of limitations 
not tolled where fraud not adequately pleaded, 
hence premarital agreement enforced at 
death)). However, a party is not completely free 
to sit on his or her rights because the section 
does preserve certain equitable defenses. 

CASE NOTES 

Cited in Howell v. Landry, 96 N.C. App. 516, 
386 S.E.2d 610 (1989); Huntley v. Huntley, 140 

N.C. App. 749, 538 S.E.2d 239, 2000 N.C. App. 
LEXIS 1269 (2000). 
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§ 52B-10. Application and construction. 

The Uniform Premarital Agreement Act shall be applied and construed to 

effectuate its general purpose to make uniform among the states enacting it, 

the law on premarital agreements. (1987, c. 473, s. 1.) 

OFFICIAL COMMENT 

Section 9 is a standard provision in all Uni- 

form Acts. 

§ 52B-11. Severability. 

If any provision of this Chapter or its application to any person or circum- 

stance is held invalid, the invalidity does not affect other provisions or 

applications of the Chapter which can be given effect without the invalid 

provision or application, and to this end the provisions of this act are severable. 

Giiey, te, AB Gea) 

OFFICIAL COMMENT 

Section 11 is a standard provision included in 

certain Uniform Acts. 
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52C-5-504. 

52C-5-505. 

52C-5-506. 

52C-5-507. 

Immunity from civil liability. 

Penalties for noncomphance. 

Contest by obligor. 
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Support Order After 
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52C-6-601. 

52C-6-602. 

52C-6-603. 
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Support Order. 
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ment. 

Choice of law. 
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Part 3. Registration and Modification of Child 
Support Order. 

Sec. 
52C-6-609. Procedure to register child support 

order of another state for modifi- 
cation. 

Effect of registration for modifica- 
tion. 

Modification of child support order 
of another state. 
Recognition of order modified in 
another state. 

Jurisdiction to modify child sup- 
port order of another state when 
individual parties reside in this 
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fication. 
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Article 7. 

Determination of Parentage. 

Sec. 
52C-7-701. Proceeding to determine parent- 

age. 

Article 8. 

Interstate Rendition. 

52C-8-801. Grounds for rendition. 

52C-8-802. Conditions of rendition. 

Article 9. 

Miscellaneous Provisions. 

52C-9-901. Uniformity of application and con- 
struction. 

52C-9-902. Severability clause. 

Editor’s Note. — Permission to include the 

Official Comments was granted by the National 
Conference of Commissioners on Uniform State 

Laws and The American Law Institute. It is 

believed that the Official Comments will prove 
of value to the practitioner in understanding 
and applying the text of this Chapter. 

ARTICLE 1. 

General Provisions. 

§ 52C-1-100. Short title. 

This Chapter may be cited as the Uniform Interstate Family Support Act. 
(IQ9b6Cr 538s. (Ca) 

Editor’s Note. — Session Laws 1995, c. 538, 

s. 7, enacted this Chapter and repealed Chap- 
ter 52A. Where appropriate, the annotations 
under sections of repealed Chapter 52A have 
been placed under corresponding sections of 
this Chapter. 

Legal Periodicals. — For comment on Uni- 
form Reciprocal Enforcement of Support Act, 
see 29 N.C.L. Rev. 423 (1951). 

For note on conflict of laws, see 34 N.C.L. 

Rev. 126 (1955). 

CASE 

As to the history of the uniform act, see 
Mahan v. Read, 240 N.C. 641, 83 S.E.2d 706 
(1954). 
A proceeding under former Chapter 52A 

was a civil proceeding as in actions for 
alimony without divorce. Brondum v. Cox, 30 
N.C. App. 35, 226 S.E.2d 193 (1976), aff’d, 292 
NC. 192, 232;5 be 2d687 197), 
A primary function of the former Uniform 

For note on survival of support and the 
Uniform Reciprocal Enforcement of Support 

Act, see 48 N.C.L. Rev. 100 (1969). 

For comment on access of indigents to the 
civil courtroom, see 49 N.C.L. Rev. 683 (1971). 

For survey of 1976 case law on domestic 
relations, see 55 N.C.L. Rev. 1018 (1977). 

For survey of 1977 law on domestic relations, 

see 56 N.C.L. Rev. 1045 (1978). 

NOTES 

Reciprocal Enforcement of Support Act 
(URESA) was to simplify and streamline the 
procedure by which an action to enforce a court 
order rendered in another jurisdiction could be 
instituted. Williams v. Williams, 97 N.C. App. 
118.387 Sil Zoe loo0): 
Former Chapter 52A did not establish 

additional grounds for support; it produced 
additional means of enforcing support obliga- 
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tions already established. Stevens v. Stevens, 
68 N.C. App. 234, 314 S.E.2d 786, cert. denied, 
312 N.C. 89, 321 S.E.2d 908 (1984). 
Foreign Order. — The effect of a 1986 

North Carolina URESA order on a 1981 Calli- 
fornia child support order was determined in 
accordance with URESA, not UIFSA; and 

where no North Carolina order made findings 
pertaining to the nullification of the California 
order or to exclusive jurisdiction, the trial court 
erred in finding that the California order was 
superseded and effectively voided. Twaddell v. 
Anderson, 136 N.C. App. 56, 523 S.E.2d 710, 

§ 52C-1-101. Definitions. 

ART. 1. GENERAL PROVISIONS §52C-1-101 

1999 N.C. App: LEXIS 1306 (1999), cert. de- 
nied, 351 N.C. 480, 543 S.E.2d 510 (2000). 
Nonparentage Not a Defense. — Pursuant 

to G.S. 52C-3-314, a party whose parentage of a 
child has been previously determined by or 
pursuant to law may not plead nonparentage as 

a defense to a proceeding under this chapter. 
Reid v. Dixon, 136 N.C. App. 488, 524 S.E.2d 
576, 2000 N.C. App. LEXIS 21 (2000). 

Cited in Hinton v. Hinton, 128 N.C. App. 
637, 496 S.E.2d 409 (1998); Haker-Volkening v. 
Haker, 143 N.C. App. 688, 547 S.E.2d 127, 2001 
N.C. App. LEXIS 348 (2001). 

As used in this Article, unless the context clearly requires otherwise, the 

term: 

(1) “Child” means an individual, whether over or under the age of 
majority, who is or is alleged to be owed a duty of support by the 
individual’s parent or who is or is alleged to be the beneficiary of a 
support order directed to the parent. 

(2) “Child support order” means a support order for a child, including a 
child who has attained the age of majority under the law of the issuing 
state. 

(3) “Duty of support” means an obligation imposed or imposable by law to 

provide support for a child, spouse, or former spouse, including an 
unsatisfied obligation to provide support. 

(4) “Home state” means the state in which a child lived with a parent or 

a person acting as parent for at least six consecutive months imme- 

diately preceding the time of filing of a petition or comparable 

pleading for support and, if a child is less than six-months old, the 

state in which the child lived from birth with any of them. A period of 

temporary absence of any of them is counted as part of the six-month 

or other period. 
(5) “Income” includes earnings or other periodic entitlements to money 

from any source and any other property subject to withholding for 
support under the law of this State. 

(6) “Income-withholding order” means an order or other legal process 

directed to a payer of income to withhold support from the income of 

the obligor. 
(7) “Initiating state” means a state from which a proceeding is forwarded 

or in which a proceeding is filed for forwarding to a responding state 

under this Act or a law or procedure substantially similar to this Act, 

the Uniform Reciprocal Enforcement of Support Act, or the Revised 
Uniform Reciprocal Enforcement of Support Act. 

(8) “Initiating tribunal” means the authorized tribunal in an initiating 

state. 

(9) “Issuing state” means the state in which a tribunal issues a support 

order or renders a judgment determining parentage. 
(10) “Issuing tribunal” means the tribunal that issues a support order or 

renders a judgment determining parentage. 
(11) “Law” includes decisional and statutory law and rules and regula- 

tions having the force of law. 
(12) “Obligee” means: 

a. An individual to whom a duty of support is or is alleged to be owed 

or in whose favor a support order has been issued or a judgment 

determining parentage has been rendered; 
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b. A state or political subdivision to which the rights under a duty of 

support or support order have been assigned or which has 

independent claims based on financial assistance provided to an 
individual obligee; or 

c. An individual seeking a judgment determining parentage of the 
individual’s child. 

(13) “Obligor” means an individual, or the estate of a decedent: 
a. Who owes or is alleged to owe a duty of support; 
b. Who is alleged but has not been adjudicated to be a parent of a 

Gewilte ere 
c. Who is liable under a support order. 

(14) “Register” means to file a support order or judgment determining 
paternity in the appropriate location for the recording or filing of 
foreign judgments generally or foreign support orders specifically. 

(15) “Registering tribunal” means a tribunal in which a support order is 
registered. 

(16) “Responding state” means a state in which a proceeding is filed or to 
which a proceeding is forwarded for filing from an initiating state 
under this Act or a law or procedure substantially similar to this Act, 
the Uniform Reciprocal Enforcement of Support Act, or the Revised 
Uniform Reciprocal Enforcement of Support Act. 

(17) “Responding tribunal” means the authorized tribunal in a responding 
state. 

(18) “Spousal-support order” means a support order for a spouse or former 
spouse of the obligor. 

(19) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or 
insular possession subject to the jurisdiction of the United States. The 
term includes: 
a. An Indian tribe; and 
b. A foreign jurisdiction that has enacted a law or established 

procedures for issuance and enforcement of support orders which 
are substantially similar to the procedures under this Act, the 
Uniform Reciprocal Enforcement of Support Act, or the Revised 
Uniform Reciprocal Enforcement of Support Act. 

(20) “Support enforcement agency” means a public official or agency 
authorized to seek: 
a. Enforcement of support orders or duties of support; 
b. Establishment or modification of child support; 
c. Determination of parentage; or 
d. To locate obligors or their assets. 

(21) “Support order” means a judgment, decree, or order, whether tempo- 
rary, final, or subject to modification, for the benefit of a child, a 
spouse, or a former spouse, which provides for monetary support, 
health care, arrears, or reimbursement, and may include related costs 
ae je interest, income withholding, attorneys’ fees, and other 
relief. 

(22) “Tribunal” means a court, administrative agency, or quasi-judicial 
entity authorized to establish, enforce, or modify support orders or to 
determine paternity, except that, for matters heard in this State, 
tribunal means the General Court of Justice, District Court Divi- 
sion. (1995, c. 538, s. 7(c); 1997-433,-s. 10. 199 T2450, Ss 24) LOQeoie 
Saclay) 
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OFFICIAL COMMENT 

Twenty-two terms are defined in UIFSA as 
compared with the parallel RURESA § 2, 
which had fourteen entries. Many crucial defi- 
nitions continue to be left to local law. For 
example, the definitions of “child” and “child- 
support order” provided by subsections (1) and 
(2) refer to “the age of majority” without further 
elaboration. The exact age at which a child 

becomes an adult for different purposes is a 
matter for the law of each State, as is the age at 
which a parent’s duty to furnish child support 
terminates. Similarly, a wide variety of other 
terms of art are implicitly left to state law. For 
example, subsection (21) refers inter alia to 
“health care, arrearages, or reimbursement 

....” All of these terms are subject to individu- 
alized definitions on a state-by-state basis. 

Subsection (3) defines “duty of support” to 
mean the legal obligation to provide support 
before it has been reduced to judgment. This 
broad definition includes both prospective and 
retrospective obligations to the extent they are 
imposed by the relevant state law. 

In order to resolve certain conflicts in the 

exercise of jurisdiction, for hmited purposes 
subsection (4) borrows the concept of the “home 
State of a child” from the Uniform Child Cus- 
tody Jurisdiction Act (UCCJA), versions of 
which have been adopted in all 50 States, and 
incorporated into the federal Parental Kidnap- 
ping Prevention Act, 42 U.S.C. § 1738A 

(PKPA). 
Subsection (6) is written broadly so states 

that direct income withholding by an obligor’s 
employer based on “other legal process,” as 
distinguished from an order of a tribunal, may 
have that legal process recognized as an in- 
come-withholding order. Federal law requires 
that each State provide for income withholding 
“without the necessity of any application there- 
for, or for any further action by the court or 
other entity which issued such order ....” 42 
U.S.C. § 666(b)(2). States have complied with 

this directive in a variety of ways. For example, 
at the time UIFSA was originally drafted New 
York provided a method for obtaining income 
withholding of court-ordered support by autho- 
rizing an attorney, clerk of court, sheriff or 

agent of the child support enforcement agency 
to serve upon the defaulting obligor’s employer 
an “income execution for support enforcement.” 
New York McKinney’s C.P.L.R. 5241. This 
“other legal process” reportedly was the stan- 
dard method for obtaining income withholding 
in that State, while the statutory provision for 
an income-withholding order, C.P.L.R. 5242, 
was rarely used by either the courts or the 

litigants. 
Subsections (7) and (8) define “initiating 

State” and “initiating tribunal” similarly to 

RURESA § 2(d). It is important to note, how- 

ever, that UIFSA permits the direct filing of an 
interstate action in the responding State with- 
out an initial filing in an initiating tribunal. 
Thus, in addition to the traditional resort to a 

local “initiating tribunal,” a petitioner in one 
State may seek to establish a support order in a 
second State by either filing in the responding 
state’s tribunal or by directly seeking the assis- 
tance of the support enforcement agency in the 
second State. 

The relationship between UIFSA and the 
prior Uniform Acts is captured in the phrasing 
of subsection (7), and repeated several times 
throughout the Act. See, i.e. , subsections (16) 
and (19). The Act declares that URESA and 
RURESA are compatible with UIFSA, and the 
new Act is designed to function with the earlier 
Acts without conflict. Support orders issued 
under one of the earlier Acts should be honored 
and enforced in any State with any of the three 
Uniform Acts. But, despite their common roots, 

neither URESA nor RURESA can be said to be 
“substantially similar” to the one-order system 
established in UIFSA. States enacting UIFSA 
are directed to accord full enforcement reme- 
dies to support orders from those States, but 
also to apply UIFSA restraint regarding modi- 
fication, and to apply its “one-order” rule to 
orders from non-UIFSA States, infra. 

The term “obligee” in subsection (12) is de- 
fined in a broad manner similar to RURESA 
§ 2(f), which is consistent with common usage. 
In instances of spousal support, the person 
owed the duty of support and the person receiv- 
ing the payments are almost always the same. 
Use of the term is more complicated in the 
context of a child support order. The child is the 
person to whom the duty of support is owed, 
and therefore can be viewed as the ultimate 
obligee. However, “obligee” usually refers to the 
individual receiving the payments. While this 
is most commonly the custodial parent or other 
legal custodian, the “obligee” may be a support 
enforcement agency that has been assigned the 
right to receive support payments in order to 
recoup Temporary Assistance for Needy Fami- 
lies (TANF), 42 U.S.C. § 601 et seq., formerly 
known as Aid to Families with Dependent Chil- 
dren (AFDC). Even in the absence of such an 
assignment, a State may have an independent 
statutory claim for reimbursement for general 

assistance provided to a spouse, a former 

spouse, or a child of an obligor. The Act also 

uses “obligee” to identify an individual who is 

asserting a claim for support, not just for a 

person whose right to support 1s unquestioned, 

presumed, or has been established in a legal 

action. 
Subsection (13) provides the correlative defi- 
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nition of an “obligor,” which includes an indi- 
vidual who is alleged to owe a duty of support 
as well as a person whose obligation has previ- 

ously been determined. 
The definitions of “responding State” and 

“responding tribunal” in subsections (16) and 
(17) accommodate the direct filing of a petition 
under UIFSA without the intervention of an 
initiating tribunal. Both definitions acknowl- 
edge the possibility that there may be a re- 
sponding State or tribunal in a situation where 
there is no initiating State or tribunal. 

Subsection (19) withdraws the requirement 
of reciprocity between the several States and 
other U.S. jurisdictions formerly demanded by 
RURESA and URESA. A State need not enact 
UIFSA for support orders issued by its tribu- 
nals to be enforced by other States. Public 
policy favoring such enforcement is sufficiently 
strong to warrant waiving any quid pro quo 
among the States. This provision will be 
mooted by the likelihood that all States will 
enact UIFSA by January 1, 1998, as mandated 
by Congress in its 1996 welfare reform. In the 
original promulgation of UIFSA, the language 
of subsection (19) was somewhat ambiguous 
regarding the necessity of extending reciprocity 
to an Indian tribe and to foreign jurisdictions. 
By reorganizing the statutory language, the 
1996 amendment clarifies that reciprocity is 
not required between the several States and 
Indian tribes. Further, the additional language 
and reorganization in subsection (19)(i) makes 

CH. 52C. FAMILY SUPPORT ACT §52C-1-101 

clear that in this instance UIFSA follows the 
pattern of RURESA to require that a foreign 
nation must have substantially similar law or 
procedures to either UIFSA, RURESA, or 
URESA (that is, reciprocity) in order for its 
support orders to be treated as if they had been 
issued by a sister State. This is sharply differ- 
ent from the rule for States; amended UIFSA 
1996 recognizes that in international relations 
the concept of reciprocity is crucial to accep- 
tance of child support orders by other nations. 

Subsection (20), “Support Enforcement 
Agency,” includes the state IV-D agency (Part 
IV-D, Social Security Act, 42 U.S.C. § 651 et 
seq.), and other state or local governmental 
entities charged with establishing or enforcing 
support. 

Subsection (22) introduces a completely new 
term, “tribunal,” which replaces the term 

“court” used in RURESA. With the advent of 
federally-funded IV-D programs, a number of 
States have delegated various aspects of child 
support establishment and enforcement to qua- 
si-judicial bodies and administrative agencies. 
UIFSA adopts the term “tribunal” to account for 
the breadth of state variations in dealing with 
support orders. Unless expressly noted other- 
wise, throughout the Act the term refers to a 
tribunal of the enacting State. To avoid confu- 
sion, however, when actions of tribunals of the 

enacting State and another State are con- 
trasted in the same section or subsection, the 
phrases “tribunal of this State” and “tribunal of 
another State” are used for the sake of clarity. 

CASE NOTES 

Applicability. — UIFSA governs the pro- 
ceedings over any foreign support order which 
is registered in North Carolina after January 1, 
1996; URESA laws remain in effect only for (1) 
pending actions, rights, duties, or liabilities 
based on URESA, (2) any penalty, forfeiture, or 
liability incurred under URESA, and (3) for the 
purpose of sustaining any pending or vested 
right as of January 1, 1996 and for the enforce- 
ment of rights, duties, penalties, forfeitures, 

and liabilities under the repealed laws. 
Welsher v. Rager, 127 N.C. App. 521, 491 S.E.2d 
661 (1997). 
Support Order. — The language “all duties 

of support” in former 52A-9 included all com- 
mon law duties of support, all statutory duties 
of support, and duties growing out of judgments 
or decrees for alimony or child support, both as 
to amounts in arrears and as to amounts owed 
currently or in the future. Allsup v. Allsup, 88 
N.C. App. 533, 363 8.E.2d 883; aff’d, 323 N.C. 
603, 374 S.E.2d 237 (1988). 

Former Chapter 52A, North Carolina’s ver- 
sion of the Uniform Reciprocal Enforcement of 
Support Act (URESA), clearly embraced ali- 
mony orders. Allsup v. Allsup, 88 N.C. App. 533, 

363 S.E.2d 883, aff'd, 323 N.C. 603, 374 S.E.2d 
Zo LISS) 
Enforcement. — In terms of choice of law, 

former URESA generally required that the law 
applied in interpreting and/or enforcing the 
support order be that of the state in which 
enforcement was sought; however, UIFSA pro- 
vides that the law of the issuing state governs 
the current payments and other obligations of 
support and the payment of arrears under the 
order, and any order for the support of a child 
until age 21 must be recognized and enforced in 
that manner in a state in which the duty of 
support of a child ends at age 18. Welsher v. 
Rager, 1279 N.C: App521, 491) 3. 20gGor 

(HOOT): 
“State” Not Shown. — The record failed to 

establish that Switzerland was a “state” as that 
term is defined by this section where the record 
contained no evidence that Switzerland had 
enacted a law for the issuance and enforcement 
of support orders that was “substantially simi- 
lar to the procedures under [UIFSA]” and (2) 
although the Swiss order itself was arguably 
some evidence that legal procedures had been 
established in Switzerland for the issuance and 
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