STATE OF NORTH CAROLINA
JOSH STEIN
DEPARTMENT OF JUSTICE SETH DEARMIN

ATTORNEY GENERAL CHIEF OF STAFF

January 31, 2020

North Carolina Senate President Pro Tempore Phil Berger
North Carolina House of Representatives Speaker Tim Moore
Co-Chairs, Joint Legislative Commission on Governmental Operations

Senator Danny Earl Britt, Jr.

Senator Warren Daniel

Senator Norman W. Sanderson

Representative James Boles, Jr.

Representative Ted Davis, Jr.

Representative Allen McNeill

Co-Chairs, Appropriations Subcommittee on Justice and Public Safety

North Carolina General Assembly
Raleigh, North Carolina 27601-1096

RE: G.S. §114-2.5; Report on Settlement Agreement for ResMed
Corporation

Dear Members:

Section 114-2.5 of the North Carolina General Statutes requires the Attorney
General to report to the Joint Legislative Commission on Governmental Operations and
the Chairs of the Appropriations Subcommittees on Justice and Public Safety regarding
all settlements and court orders which result in more than $75,000.00 being paid to the
State. Pursuant to that statute, | am writing regarding the settlement of claims for
Medicaid reimbursement to the state and federal governments in the above-referenced
matter. Pursuant to federal law (42 C.F.R. § 433.320) recoveries in these cases are
shared on a pro rata basis by the state and federal governments.

A settlement has been executed between ResMed and the State of North Carolina.
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The settlement resolves allegations that from October 1, 2009 through April 23,
2019, ResMed induced improper referrals, orders, or purchases of equipment by
providing various patient management services furnished by ResMed itself.

Under the terms of North Carolina’s settlement, the State of North Carolina will
recover $177,180.75. Of that amount the federal government will receive $98,671.36 for
North Carolina’s federal portion of Medicaid recoveries. Pursuant to G.S. § 1-610, the
qui tam plaintiffs whose whistleblower actions brought this matter to the government’s
attention will receive $11,103.98 of North Carolina’s recovery. The North Carolina
Medicaid Program will receive $63,228.81 as restitution and interest. Pursuantto G.S. §
1-608(c), the North Carolina Department of Justice will receive $4,176.60 for investigative
costs and costs of collection.

We will be happy to respond to any questions you may have regarding this report.

Very truly yours,

B

Seth Dearmin
Chief of Staff

SD:ng

cC: John Poteat, NCGA Fiscal Research Division
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STATE SETTLEMENT AGREEMENT

I. PARTIES
| %_Th'is Settlement Agreement (the “Agreement”) is entered into between the State of North _

, ':-v’_‘?;,’iCa'rQliha (“the ‘S‘tate”)’ and ResMed Corp.; collectively, “the Parties.;’

I. PREAMBLE
" Asa preamble to this Agreernent, the_Parties agree to the following:

A ‘ResMed Corp; (referred to herein as “ResMed”) is a Mihnesota eorpo'rati’on with its
prmc1pal place of business in San Diego, Cahfomla ResMed provides various health care goods
and servrces, mcludmg manufacturing and sellmg positive alrway pressure machmes masks, and‘

related supphes that are designed to treat or dragnose sleep-related respiratory disorders (e.g., sleep
.:_;.-_:apnea).' |
B ;_On ‘December 4, 2015,'Relator Gibran Ameer, Pharm. D., filed a qui tam action in the
_ ,;j;jitgjnited_ States District Court for the District of South' Carolina, Charlesten l)lvisieh, captioned
| Umted vStd‘tes o America et al., ex rel. Gibran Ameer Pharm. D., ¢t al. vs. ResMed Inc. and |

ResMed Corp., Civil Action No. 2:15-CV-04842-PMD' on March 29, 2016 Themas Baker filed
a quz tam action in the United States District Court for the Dlstrlct of South Carolma, Columbla
D1v1s10n captioned Umted States of America et al ex rel. Thomas Baker, et aI VS, ResMed Inc.
and ResMed Corp CIVIl Action No. 3:16-987-PMD; on August 8, 2016, Shawn Ross filed a qm
’tam action in the United States District Court for the Southern District of Callfomra captioned
.vﬁf_vated States of America et al., ex rel. Shawn Ross vs. ResMed, Inc., Civil Action No. 16:CV-

. ;?.;\.-:11'988_; on Fehruary 9, 2017, Craig Meyer filed a qui tam action in the Unlted‘States District Court






‘- ‘third-party patient management vendors B‘rightree_ and .CareTouch. The remuneration

3 tpr{)vided to 'DM‘Es and other Health Care Providers included free t,elepﬁone' call center ~
) iser?icgé and other free patient outreach services used to obtain pa:ti-ent -authorizations to
' '}Qrd'ér' resupplies of cf:on'tinuous positive airway pressure (CPAP) masks aﬁd other
.:Equipment used to treat sleep apnea and various patient management reports pertinent to -
" ithé-treatment of sleep apnea. 'ln‘ordér to induce DME suppliers and otﬁgr Health Care
':Pfoyiders to purchase ResMed products and sell them to Federal Health Care Program
.'7  '%benéﬁciaries and other patients, ResMed (i) paid for or provided free Brig'htreé ‘patient -
| ;mz;haggment services fof all patiénts managed by certain DME suppliers and other Hgalth :
. :C;re Providers, and (ii) paid for or provided free ResMed ReSupply or CareTouch p-atieht ‘
flmanvagément services for certain additional DME suppliérs'" and other Healfh:C'are

'Providers. With respect to the ResMed Resupply and CareTouch ;_programs,'Re'sMed

i supplied these free services only for those patients whose CPAP masks were manufactured

by ResMed;

‘From January 1, 2013, through July 20, 2018, in order to induce sleep laboratories

~~ (including but not limited to sleep laboratories within hospitals) to write referrals or -

. prescriptions for Federal Health Care Program ‘beneficiarics to obtain -‘ResMed-brgndA

o : Equipment at DME suppliers, ResMed provided remuneration to the sleép laboratories in -

%thg form of free and below-cost positive airway pressure masks and accessories to masks,
:fr'é_c' and below-cost sleep-diso‘rdered» diagnostic machines, and f'rec installation of sleep- .
o ;.distardered diagﬁostic machiriéé; | |

) EFrox‘n January 1,2014 throﬁgh April 23, 2019, in order to induce DME suppliers to acquire

L ._';RéslMed equipment for Federal Health Care Program beneficiaries, ResMed prdvided



: 'rernuneration in the form of fully guaranteeing (giving the financial institution unlimited
crecourse to ResMed in the event of defaults by DME suppliers) the payments due on |
fAinterest-‘free loans that these DME ‘supp]iers acquired from certain third-party financial
. vinstitutions for the purchase of ResMed equiprnent; and
d) ‘FrOm October 1, 2009, through October 1, 2018, ResMed provided remuneration to certain -
A ."nofn-s]eep specia]ist physicians (e.g., primary care ohysicians and eardiologists) in the form
of free home sleep testing devices referred to as “ApneaLink” (includingbut not limited to'
-.“Apnea Link Air”) and related supplies, which resulted in reimbursement from Federal
: ;He'alth Care Programs for home sleep tests and medical equipment used in the treatment of
sleep 'apnea and other respiratory disorders.
| F ThlS Agreement is neither an admlsswn of hablhty by ResMed nor a concession by the
s State that its c]alms are not well founded
G ResMed denies the allegatxons in Paragraph E.
To avoid the delay, uncertamty, mconvemence, and expense of protracted ]1t1gatlon of the
_ above c]alms and in consideration of the mutua] promises and oblxgatxons of this Sett]ement
__._':_Agree‘ment,_the Parties mutually desire to .reach a full and final settlement as sct forth below.
III. TERMS AND CONDITIONS |
NOW, THEREFORE, in reliance on the representations contained herein and- in
consxderatlon of the mutual promiées, covenants and obligations set forth in this Agreement, and
éfor wgood arid valuable consideration as stated»herein,- the Parties agree as foltows:
1. ResMed agrees to pay to the United States and the Medicaid Participating States
(as deﬁned in sub-paragraph (c) and subject to the non-participating state deduction proyision of

} sub-paragraph (d) below), collectively, the sum of $39,500,000.00 plus accrued mterest of one



percent (1%) as of May 1, 2019 (the “Settlement Amount”) The Settlement Amount shall

constltute a debt immediately due and owing to the Umted States and the Medicaid Partncnpatmg o

States (_)n lhe “effectnve date” of the Federal Settlement Agreement, as defined therein and subject
to .tlie'“tenns of this Agreement. The debt shall forever be discharged by payments to the United
;‘_'iStates and tlle Medicaid ‘Participating States under the fellowing terms and conditions: |

| (a) ‘Reslvledshall pay to the United States the .sum of $37,461,233.00 plus accrued .
| l-"iintefest pnfsuant to‘the terms of the Federal Settlement Agreement.

a (b) " The tota] Medicaid recovery for the Covered Conduct is $4,470,000.0(l consisting
of $‘2“'O:38 767.00 for the states pursuant to this Agreement and$2'431 233, O(l"included in the.
, Ifpayment to the Umted States pursuant to the Federal Settlement Agreement ResMed shall pay to

the Medlcald Participating States the sum of $2,038,767.00 plus: accrued mterest on that amount
o fl-'qf l% per annum commencing on vMay 1, 2019 and continuing to and include the day payment is
‘“ :.made under this Agreement- (the -7“Medicaid State Settlement Amou11t”), subject to' the non-
'?l;ﬁarticipating state deduction provision of 'sub-paragraph (dj belOw (the *Medicaid Participating

State Settlement Amount”), no later than seven (7) busmess days after the explranon of the 60- day
' opt-m penod for Medicaid Partlclpatmg States described in sub-paragraph (c) below. The
.;l'\/'ledlcald Participating State Settlement Amount shall be pald and 1mmed1ately depOSIted by
f}'j;lectronic funds transfer to the New York State'At‘tomey General’s ‘National Globall Settlement
i _éAccount pureuant to written instructions from the stat_e negotiating team (the “State Teamf’), which :
wntten i.nstr‘uctionvs shall be delii(ered to counsel .fer 'ResMed‘. This electronic funds ttansfer shall
.,::eonstimtetender and negotiation of the lState Amount as defined m Paragraph 1(d) below.

| -rResMed has received a guarantee from a third party (“Guarantor™) stating that in the

;-g’?yéventthat:ResMed does not pay the Settlement Amount, or in the event that within 91 days of its



"i'f?'payrnents of the Settlement Anlount, ResMed’s obligations under this Agreement are avoided for
. any reason, mcludmg but not limited to, through the exercise of a trustee’s avoidance powers.
under the Bankruptcy Code, the Guarantor will pay the Settlement Amount to State of North _'
‘::"Caro'lina, plus interest, within ten (10) business days of written notice from State of North
Z;=ibarelina of the occurrence of the event that triggered the applicanility of the guarantee. In the
| e~;event that the conditions triggering the payment by the Guarantor are satisfied, interest on the
Settlement Amount shall be paid at a snmple rate of 2% per annum beginning on the Effective
Date of this Agreement and contmumg until the day before full payment of the Settlement
B ,Am_ount plus applicable interest is made on the guarantee to State of North Carolina. Such
:_ :pa)}ments shall be made pursuant to the terms set forth above. State of North Carolina‘haS
s‘feceived the above-referenced guarantee vand has relied upon it in entering into this Agreement.
T ‘('c) ResMed shall execute a State Settlement Agrcement with any State that executes
};uc}i an Agreement in the form to which ResMed and the State Team have agreed, or in a form
';:f.'ethérw'ise agreed to by ResMed and an individual State. The State shall. constitute a Medicaid
| ;;f}.l:sarticipating State provided this Agreernent is fully executed by the State and delivered to
" ilkiesMe'd’s attorneys with'in 60 days of receiving this Agreement ResMed’s offer to resolve this
matter with the State shall become null and void absent written agreement between counsel for

ResMed and the Statc Team to extend the 60- day period.

.(d.) | The total portion of the amount paid by ResMed in settlement for the Covered
':'ff'éo'n:duet for the State is $176,815.44, consisting of a portion paid to the State under this Agreement
H;;'-:and‘ another portion paid to the United States as part of the Federal Settlement Agreement. The
arnount allocated to the State under this Agreemernt is the sum‘ of $78,144.08 plus appliCat;Ie

~:f ‘interest (the “State Amount), of which $78,144.08 is restitution. If the State does not efcecu_te this



o ,;:;A‘gr'eeiment, within 60 days of receiving this A;greement, the State Amount shall be deducted from
N the Medicaid State Settlement Amount and shall not be pa'id by ResMed absent written agreement
:i—é'j:rbetWeeh cduﬁsel for ResMed and the étate Team to extend the t_imc p‘e‘riod‘ for executing this
.j,?:Agrneement.
| 2, ‘Contingent upon receipt of the State Amount, the State agrees to dismiss with
_:,’ﬁrejjudice any state law. claims which the State has the quthority to dismiss currently pending
| ';‘}igz'ﬁnst Res'Med in State or Federal Courts for the Covered Conduct, including any supplemental |
-k:-':_é';iatg law claims asserted in the Civil Action. Contingent upon rcéeipt of the State Amount, the
;‘;"f,iStaté, :if éerved .with the Civil Action and otherwise liable to pay a relator’s share, agreés to pay
. ﬁ}h'é'lielator(s) the amount of 11,1 03.§8 plus applicable interest. This amount isto be paid through
 ' :«ft,wlilc_,Sta'té -Team and has beeﬁ .addressed via side letter(s) with the Relator(s) in the Civil Action(s).
' '3, Subject to the exceptions in Paragraph 4 below, in consideration of the obligations
of ResMed set forth in this Agreement, and conditioned upon tender and negotiation of the State
- Amount, the State agrees to release RééMed, togeiher with its current and former paren't
) 'i«jt;iofporations, direct and indirecf subsidiaries, brdther and sister corporations, diVisibns, current or
| ‘ﬂf"_:fbnn'er.coiporate owners, and thé éorporate successors and assigns Qf any of tlicm (collcctively;
.}ithe'¢“R¢sMed Released Entities™), from any civil or administrative monetary cause of action that
;i__f‘tI}::eSt'a'te‘ has for any cla'ims submitted or caused to be submitted to the State’s Medicaid Program
) as areéult of ‘_the Covered Conduct. - |
i 4. | . Notwithstanding the releases given in Paragraph 3 of this Agrecment,-'or any other
: term of thiS’-Ag;eement, tﬁe following claims of the 'Stafe are spg:ciﬁcally reserved and are not
?ffreléase‘d: |

(a) any criminal, civil, or administrative liability arising under state revenue,éodes;



() any criminal liability;

' | (c) any civil or administrative liability that any person or entity, including the ResMed"

. f?if{elgﬁséd Entities, has or may have to the State or to individual consumers or state progi‘am payors

‘ undcr ény étatute, regulation, or rule not expressly covered by the release in Paragraph 3 above,.

o ,mcludmg, but not limited to, any and all of the following claims: (i) State or federal antitrust

_“violations; and (ii) claims involving unfair and/or deceptive acts and practices and/or violations of

“‘consumer protection laws;

(d)  any liability to the State for any conduct other than the Covered Conduct';

(e) - any liability based upon obligaﬁions created by this Agreement;

‘() - except as explicitly stated in this Agreement, any adminiStrafive liability, including

‘7;:.~1;r‘.r15jidato'ry_,equﬁsions’ from the State’s Medicaid Program,

s ;;(g) o any liability for expréssed or implied warranty claims or other claims for defective
gor &éﬁ;ﬁicht produ&s and services, including quality of gdods and services; |

L ;(h) any liability for persbnal injury or property da_magé or for other conSggucntial
: aamages grising from the Covered Conduct; |
o (i)  any liability for failure to deliver goods or se,ﬁccs dué; or |

((G) ~ any liability of individuals.

5.  In consideration of the obligations of ResMed set forth in tﬁis Aéreemgqt, and the |
§-»j(,_‘ofpofate *Integri_ty, Agreement (the “CIA”) that ResMed has entered into with fhe. Office of the
;ﬁsﬁetétfor General of the United States Department of Health and Human SerVi;:cs in connection
W1th this maftér,; and conditioned on receipt by State of North Carolina of the Sfate Amount, tﬁe
State a_gréés to release and refrain from iﬁstimting, directing, or maintaining any administrative:

. actlon seeking exclusion from the State’s Medicaid Program against ResMed for the Covered |




b | **Conduct, except as reserved in Paragraph 4 above. Nothing in this Agreement precludes the State
from taking’action against ResMed in the event that ResMed is excluded by the federal
e » 4 tgovernment or for conduct and practices other than the Covered Conduct.

6. ResMed waives and shall not assert- any defenses rt may have. to any criminal -

."%fbrosecntion'or administrative action relatmg to the Covered Conduct, which defenses may be:
f‘;i;ased in whole or in part on a co'ntention under the Double Jeopardy Clause of the Fifth

vi-‘:vAmendment of the U S. Constltutlon or the Excessrve Fines Clause of the Elghth Amendment of

ihe ‘U S. Constrtutron, that this Agreement bars a remedy sought in such criminal prosccutron or
:dmlmstratlve action. | |

7 ~ In consideration of the obhgatrons of the State set forth in this Agreement, the»
ResMed Released Entities waive and dlscharge the State and any of its agencies, departments, and
'ersv'onnel mcludmg, but not limited to, ofﬁ'crals.'employees_, and agents, whether current or fonner
m their ofﬁcial and individual capacities from.any causes of actionv(includin‘g attorneys’ fees,

; _costs and expenses of every kind and however denominated) Wthh the ResMed Released Entities

ave agamst the State and any of its agencies, departments, and personnel as prevrously referenced

B »3’5? ansrng‘from the State’s investigation and prosecution of the Covered Conduct.

8. | 'I’he amount that ResMed must pay to the State ptxrs'uaht to Paragraph l(d) above

wrll .mﬁ be decreased as a result of the denial of any claims for payment now being withheld from
ayment by the State’s Medicaid Program or any other state program payor, for the Covered
Conduct' and ResMed agrees not to resubmlt to the. State s Medicaid Program or any other state
:rogram payor, any previously denied clalms, which demals were based on the Covered Conduct, '
andagrees to withdraw the appeal of, or not to appeal or cause the appeal of, any such de_nials of

1 elaiims:




9. ResMed shall not seek payment for é—ny claims for.reimbursement to the St_ate's
"\‘Medicaid' Program covered by this Agreement from any health care beneﬁciaries or their parents,
épqﬁsors, legally responsible indiVi.duals, or third-party payors.

| '10. ResMed expressly warrants that it has reviewed 1ts financial condition and that it is
~currently solvent, meaning that 4 fair valuation of its property (exclusive of exempt property)
| » f':"fé;xcéeds the sum of its debts.

11, ..The Parties each represent that this Agreement is ﬁeely and voluntarily entered
_:_;’iﬂtb'withoﬁt any degree of duress or compulsion whatsoever.‘ |

' 12% ResMed agrees to cooperate fully and‘ truthfully With any State investigation of
fff":i‘ndiv'iduals or entities not released in this Agreement. 'Uporn reasonable notice of such an |

, %".'jnve-stigati()n, ResMed shall encourage, and agrees not to impair, the cOoﬁeration of its directors,
~.:6fﬁcers, aﬁd employees, and shall use its best efforts >to make available and encourage,‘ the
:»i:‘bopergtion of former directors, officers, and employees for interviews and testimony, éonsistent
;;;::f\'vith the rights'and privileges of such individuals and of ResMed. ResMed agreeés to furnish to the
fi'i.S"_tate, upon request, complete and unredacted copies of all non-privileged documents, reports,
';:"memoranda of interviews, and records in its possession, custody or _conﬁdi, conceming any

_ { :_invéstigation of the Cove;ed Conduct that it‘has undcrtaken, or that has been performed bS/ another

on its behalf. |

13, Exgept as expressly provided to the contrary in this Agreement, each Party to this

;:EEAgtﬁerﬁeqt shall bear its own legal and other costs incurr.eda‘in connection with this matter,

| 'incipding the preparation and performance of this Agreement.

10



14, Excepi as otherwise stated in this Agreement, this Agreement is intended to be for
a | the benefit of the Partiee oniy, and the Parties do not release any liability as to any cher person or
| 15. Nothing in }this»Agreement constitutes an agreement by the State concemning the
'gf'g.;;,enar“act'erizatiron of the amounts paid hereunder for purposes of the Sfate’s revenue code. |
.16. 'In “addition to all other paynients and r'espon.sibilrities uinder this Agreement,
ResMed agrees to 'pay the State Team’s reasonable expenses and fees, including 'tmeel costs,
_ ~%»\5;eonsultant expenses, and administrative fees. ResM_ed will pay this amount by separate checie
| ;‘Lfnade payable to the National Association of Medicaid Fraud Cbont.rol Un’its,_ after the Medicaid
| "?afficipating States execute their respective Agreernents, or as bothe.rwise agreed by the Parties.
| 17. This Agreement is governed by the laws pf the State, eXcept disputes arising under
the CIA shall be resolved exclusively under the dispute resolution provisions of tne CIA, and venue
for eddressing and resolving any and all disputes relating to this A greement shall be'fhe state courts
‘ of appropriate jurisdiction of the State. | | |
'18.  The undersigned ResMed signatories represent and Wanant that they are authorized
i'..;‘gs a-re'sult of appropriate corporate action to execute this F'Agreeme‘nt. The undersigned State
hjéignet.qries represent that they are signing this Agreement in their official eapacit_ieé and that they
:-i.~'dre authorized to execute this Agreement on behalf of the State through their re_spectivevagencies
and depéfnnents. | |
: 119.' .. The EffectiVe Date of this Agreement shall be the date of signature' of the last
- '. ",‘sign'ﬂatOry to this Agreement. Facs.imiles of signatures shall constﬁute acceptable binding signatures-

;.for purposes of this Agreement.

il



’ 20; .Thi‘s Agreement shall be binding on all successors, transferees, heirs, and assigns
of the Parties. | |

21..  This Agreément constitutes the Complete agreement between the Parties with.
respect to this matter and shall ﬁbt be amended except by written consent of the Parties.

.V ._ 22. ' This Agréement may be execu_ied in counterparts, each of which shall constitute an-
-‘-ﬂlljl'p"ri;g'inal, and all of Which shall constitute one and the same A_greement.
23.  Forpurposes of construing this Agreement, this Agreemeht shall be deemed to have

"‘;{'?been drafte_d by the Parties to this Agreement and shall not, therefore, be construed against any of -

the Pafties for that reason.

12



STATE OF NORTH CAROLINA

. ¢ 7. v ? .Dated: l\— (3_(9

‘Director, Medicaid Investigations Division
"Office of the Attomey General

L /8!30!?

barn |
'DAVE RICHARD(
. Deputy Secretary, NC Medicaid
*Division of Health Benefits

13
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By:

ResMed Corp.

‘By: m/laj*——— Dated: m&yy

DAVID PENDARVIS
Secretary, ResMed Corp.

Dated: 2/t BYl7

KAREN T ° _
LAURA F. LAEMMLE-WEIDENFELD
Jones Day

Counsel to ResMed Corp.

\
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