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Purposes of Committee Review

m Assuringthe public:
— Of the integrity of the state environmental permitting procassy
— That business and industry can continue to locate and expand in our state without

concern of being subyjected payments of moniesot prescribed by law or
coercion of any type.

m Ifthere have been improprieties, make policy recommendations to preclude them
from happening again.




Notable Quotes

"The permits arenot connected to that MOU."
—Assistant Secretary Sheila Holman, Department of Environmental Quéliip)Y

“...the permit, the 401 water permit is both separate and apart from the mitigation fund.”
—Director of Legislative Affairs Lee Lilley, Governor’s Office (February 8, 2018 Tgstimony

"Ithink that their subsequent actions [the General Assembly's passage of H.B. 90] bore out why
we didn't want to involve the legislature,"

—Senior Advisor Ketudy Governor's Officé\((RA)

"In hindsight, we should have had more structure in the process. Clearly, we were going to put
that structure in place when the fund arrived..."

—Governor Roy Coopef/[2A)

“Eudy said last week that the administration team ‘had it in our heads’how the fund would
actually work. But officials didn't put the board of experts, or other details, in writing.”

— Travis FainWRAStatehouse Reportel|(<4)



https://www.wral.com/deq-official-permit-decision-separate-from-pipeline-fund/17397610/
https://www.wral.com/how-north-carolina-got-erased-from-atlantic-coast-pipeline-fund/17386359/
https://www.wral.com/how-north-carolina-got-erased-from-atlantic-coast-pipeline-fund/17386359/
https://www.wral.com/how-north-carolina-got-erased-from-atlantic-coast-pipeline-fund/17386359/

Background Information

Memorandums of Understanding and Memorandums of Agreement are
enforceable when other necessary elements ofa contract are in place

Understandings are generally not enforceable
Gifts are not legally enforceable

Funds and grants are legally enforceable when other necessary elements ofa
contract are in place



Virginia’s Memorandum of Agreement

m The Mrginia Secretary of Natural Resources has the authority:

— Va. Code 10-104(A)(B to accept bequests and gifts of real and personal property
as well as endowments, funds, and grants from the United State government, its
agencies and instrumentallities, and any other source.” (Department of
Conservation and Recreation)

— Va. Code 10.1107(A“...accept for state forest purposes gifts, devises and
bequests of real and personal property as well as endowments, funds, and grants
from any other source.” (Department of Forestry)

m ACP Partners and VAsigned an MOAciting the above authority providing the
following:

—  $38.65M to two nonprofits and one NGO for forest conservation
— $19.2M to two nonprofits and the USGS for water quality




North Carolina Statutory Authorities

m North Carolina can require compensatory mitigation for impacts to:
— Waters ofthe US
— Waters ofthe State
— Streams
— Riparian buffers
— Wetlands

m North Carolina agencies comparable to Mrginia agencies that can receive gifts, grants,
funds, etc.

— Department of Environmental Quality

— Department of Natural and Cultural Resources

— Wildlife Resources Commission

— Department of Agriculture and Consumer Services

— Department of Administration




Memorandum of Understanding Timeline

December 13, 2017 December 22 December 29 January 19, 2018 January 25 January 25
y ./ /4
First Draft Second Draft Third Draft Fourth Draft Fifth Draft Final Draft
ACP sends the Governor ACP Partners Governor’s Office ACP Partners Final draft is
first draft of the Cooper’s Office send draft to sends back more accept all accepted and
MOU to Governor sends proposed Governor Cooper’s proposed changes changes from signed by both
Cooper’s Office edits back to office, accepting to ACP. Governor's parties.
ACP Partners all changes. Office




December 13First Draft: ACP to Governor

CONFEDINTIAL CONFTDINTIAL
MITIGATION PROJECT AGREEMENT intesior forest wildlife in North Carlina where the ACP will be consirocied, operated, and
THIS MITIGATION PROJECT AGREEMENT (~Agreement”™) is mode and enbered maintained: 2
into this ___ day of December, 2017, by and between the STATE OF NORTH CAROLINA WHEREAS, the Di of the Nonk Caroling Wildlis Resvurces Commistion has
and ATLANTIC COAST PIPELINE, LLC, s Delavare limited fiability company of 120 stharity 50d responsibility under NCGS Section 113-306(a) to act in the uverall best interests of
Tredegar Street, R'ﬂwwwl\i 13219 ("Atlantic) the conssrvation af wikilife resmmces 1o accep gifls and grants on behall of the State;

WITNESSETH: NOW, THEREFORE. in considesstion of the forcgoing recitals and for other good and
" . o valushle eansideration, the receipl and sufficiency of which are hereby acknowledged, the 5
WHEREAS, ilartic i¥ proposing 1o construct the Atlantic Coast Pipeline (“ACP). an "& Caroli Atbssitic {iogether. the “Paniies™) agree as follows:
underground ok s trEnsmission pipelin approximately 600 miles fom West Virginia, A, st { > ) - =
through Virgini Nunh(‘u.rujlgl:lf‘ ) "(wf 1) Atlsniic agrees to provide mitigation funding o the amount of 555,000,000 10 We 3 /-r’
i e e Saate of Morth Carclinn no Inter than before the date the ACP is placed in-service.
WHEREAS, the ALPAvill delivervy v:}f-ﬁ billion cubis feet g day of i::‘:?-' s ': (}-"} Such funding is being provided 25 required mitigation for the mm:;i.-_lnm effects of
.{Jl""l meet the demond rm,.ﬂ’Ec generution, nuural pos distribution, and end use mar in Mot the ACP on imierior forest habitat, open-space lends; wateshodies; and natum]
]

Carolina and Vlrulni-l‘.-mid."_;".____"} ar’® respurces af the commamities along the ACPs rowle,

*
Lo’ WEHEREAS, the ACP route was ppeaved by the Federal Enorgy Regulsory o 2) The State of Morth Carnlina acknowledges that the mitigation funding sulficient
” Commission (“FERC™) on October 13, 201 7 nnd will traverse eight counties in the State of Nonh P addresses the effects an (he landscape, natorsl resources, interior forest hobi
Carolina wnd will inelude » natural gas compresor station in Nonhamgion County and otber _u‘f'* agricultural lands and lifestyles of the commmities caused by the pipeline, access
| relnted Facilities nlong the roule;, and ! roads and all msocisted aboveground (heilities and contractor yards as described in
| the FERC Envi | lmpact St Tl : .
/[) WHEREAS, the pipeline, secess roads, ani all pssocisted abovepraund facilitics and by FE The w‘:;tmdd o .
J  conuacior yards will result in total direct impacts of ever 3,000 acres From construction activities (\ o mitigaie ki by sippoitiig o sad
and a significantly reduced "“Fﬂﬂﬁl'—'“-“ﬂ operation; and & being of the affected arces and resounces,
.H,,A'U-F PR, o i ; . W i M r P i
u WHEREAS, m\-h_@-m-: ACE has been routed 1o minimize disngiions to migrsiory binds X bf 3) Wothing in this Agreement shall be construed as nffecting the authosities of any party
i w and federally fisted speciés by ovoiding prefered habimt. including wetland nrcss, vwatcrhodics or as hinding them heyand their respective authorities or responsibilities.
& and nssocisted riporiad vegetation to the extent practicable, there remain unavoidable impacts 1 i
r}l ) }" b] over 300 acrestgfinterior forest habdtat: and pl. 4) The Agreement does pol cresle any dght of ulh%u & third party and may nat be
: the basis of any third party challenges or uppeals. T ik eqasan ™ A of
el J'. WHEREAS, the ACP routc ond access mods would cross approximsiely 320 ool o B i . '. L JMQ i .g:&:,-
waterbodies in Morth Carodina; and o - ) f gl |
| /,—1"2/ - ! STATE OF NORTH CAROLIRA ATLANTIC COAST PIPELINE, LLC, &
! *E WHEREAS, Atinntic has conducied riimerseds open houses, panicipaed fnfimany’ public Delaware Fmited liability company

meetings beld by FERC and the Morth Carclina Department of Environmental Quaiify, ond held
individunl information sesions with local govemmems, siae-recognized indian tribejond ather
snkeholders along the rowte; and L, By: By

WHEREAS, Atlantic recognizes that construction of the ACP amd maintenance of he Tithe:____ —= Title:_
permanent right-of-way for the ACP may result in emporary andior pennanent impacts to the
laabitzis upon which interior foress wildlife species depend; and Date: Dale:

—

/— WHEREAS, Atlaniic desires 10 ke all ressonsble measores o comply with MNorth
ins wral re k and 1 i i d preservation of habitats f A
I Carolina matural resources laws and 1o provide for the restomtion and preservation i o g’ F I -~ i_ﬂ-

L Lk AT, PO o ,&JLJP g_r,,rw......m: . o el
age 1 of 2

5
A= — S &tgr-«-—- '?‘50’4’.-:'- s &= i w“:)‘._..q_,,,.,'—:""‘ fm.?{')'l-"-irg_
(m,_,,..rm{? Alul Aol it ‘L':";ﬂ'}‘ L.W‘! u.ﬁ-’f:-l. :?; Jr:ti?;..
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First Draft Overview

Partners propose a binding agreement

Intent appears to be, with the exception of "waterbodies," to address impacts
Identified in FERCEIS for which NCdoes not require compensatory mitigation

Funds administered through Wildlife Resources Commission

Agreement between ACP partners and State of North Carolina

Funds to be paid before pipeline goes into service for stated environmental purposes
Presumes traditional stewardship of state dollars through Treasury

Funding level proposed at $55M



December 25econd Draft: Governor’s Office
to ACP Partners

NOW, THEREFORE, the State of North Carolina and Atlantic (together, the “Parties”)
endeavor to do the following:

1) Atlantic commits to providing funding in the amount of $55,000,000 to the State of
North Carolina as set forth below. The funds will be deposited in an escrow account
designated by a third party selected by the Governor of the State of North Carolina
(“the Escrow Account”). The funds are being provided as (i) mitigation for the
unavoidable effects of the ACP on the interior forest habitat, open-space lands,
waterbodies, and natural resources of the communities along the ACP's route (ii)
support and funding for economic development in the counties that would be impacted
by the ACP; and (iii) extension of remewable energy projects into certain local
communities which may stand to be effected by the ACP’s operation Fifty per cent of
the $55,000,000 will be deposited in the Escrow Account and made available for
disbursement for environmental mitigation immediately following the issuance by the
Federal Energy Regulatory Commission of a Final Notice to Proceed for the ACP. The
remaining balance of funds shall be deposited in the Escrow Account no later than upon
the date the ACP is placed into service. In the event that Atlantic terminates the project
before it is placed into service, whether in the unanticipated event that the project fails
to obtain and maintain the state approvals or any other necessary permits, certifications,
consents, authorizations, and other approvals or for any other reason in Atlantic's sole
discretion, the State of North Carolina shall deliver the proportionate share of the
mitigation funds as preserved in accordance with this paragraph to Atlantic within
thirty (30) days of receipt of written notice of termination from Atlantic. Such
proportionate share to be returned to Atlantic shall be calculated based upon the number
of miles of the pipeline route in North Carolina for which tree clearing and grubbing

2)

PRIVILEGED AND CONFIDENTIAL

MITIGATION PROJECT MEMORANDUM OF UNDERSTANDING

THIS MITIGATION PROJECT MEMORANDUM OF UNDERSTANDING
(*“Memorandum”) is made and entered into this ____ day of December, 2017, by and between the
STATE OF NORTH CAROLINA BY AND THROUGH THE OFFICE OF THE
GOVERNOR and ATLANTIC COAST PIPELINE, LLC, a Delaware limited liability
company of 120 Tredegar Street, Richmond, Virginia 23219 (“Atlantic”).

WITNESSETH:

PRIVILEGED AND CONFIDENTIAL

activity remains to be performed compared to the total number of miles of the pipeline
route requiring such activities in North Carolina as part of the project.

The State of North Carolina acknowledges that the funds are being provided for the
purpose of (i) addressing the effects on the landscape, natural resources, interior forest
habitat, agricultural lands and lifestyles of the communities caused by ACP, access
roads and all associated aboveground facilities and contractor yards as described in the
FERC Environmental Impact Statement; and (ii) expanding economic development
opportunities and (iii) developing renewable energy projects in and around the ACP’s
route . The funds shall be allocated pursuant to the guidelines and directives set forth
in a subsequent Executive Order that would be issued prior to the completion of state
permitting for the ACP. Nothing in this Memorandum shall be construed as precluding
or otherwise barring the State of North Carolina from recovering damages or equitable
remedies from Atlantic for spills or leaks stemming from the ACP.

10



Second Draft Overview

m Governor’s Office changed “Memorandum of Agreement” to “Memorandum of Understanding”

m The agreement would be with "the state of North Carolina by and through the office of the
governor" rather than just with the state

m Amended language stipulates half of the $55Mwould be paid as soon as the Federal Energy
Regulatory Commission issued a final notice to proceed on the project; the other halfwould be
due no later than when the pipeline goes into service

m The moneywould still go "to the state of North Carolina," but the Governor's Office added
language allowing him to designate an account outside the state treasurer to hold the money

m New language describes forthcoming executive order directing disbursement of funds that
would be issued prior to the decision on approval/denial of permits

m General Counsel McKinney's name was added at the bottom of the memo, making it clear that
he would sign off on the agreement for the state

11



December29 Third Draft: ACP Partners
to Governor’s Office

PRIVILEGED AND CONFIDENTIAL PRIVILEGED AND o T T PP N
MITIGATION PROJECT MEMORANDUM OF UNIVERSTANDING infumation scuioes with larsl povemments, mElc-rccopnized Indian iribes, and iher iy S i e b pommend e g menlioe of gy o g ppsion
stakcholders along the rovic; wnd e rmmy b s 8 el O B o

THIS MITIGATION PROMECT MEMORANDUM OF UNDERSTANDING

M andum”) is made snd crtcoed into this_____ day eccmber, 2017, by and betwean the WHEREAS, Atbintic recognizes thal comiru of the ACP and mainicnance of the T4 bmae 5 w s o oy e Zald L i
STATE OF NORTH CAROLINA BY AND THROUGH THE OFFICE OF T mareni right-ol-way for e ACP rerill in cmporary andéor pormanent Fmpacts 1o the L] K ey

GCOVERNDR asd ATLANTIC COAST FIPELINE, L1 » Deleware Emined il Rabitsty upon which imevior forest wildlife species depond; pnd bl iy ol 1

company of 120T Sirest, Richmond, Vinginia 23219 ("Axkaalic”). il il il nl

WHEREAS, iz atknondode

local communitics, exi

popelaions, d T e LF R

WITHESSETH: sisie-recogaired Indian wibes bave a sipoilicent interest in preserving their trad lifestyles, FraE A ] der
snad qualiny of Efe; snd . Vi 5 &

WHEREAS, /ulsnd e i
underproend natusal gas o WHEREAS, Aulsstic repréacati that i hay taken and will Lk all easoeable measures o o = AL ek

ovide for the restom
the ACP

thiremgh Virginia, and ending in Morth Catoling an Joa maforal resources laws end o

na mcrior forest wildlife habius

ol pad

WHEREAS, the ACP will del s 1.5 bllion culbsc fect per o
electricity, netoral pag distribanion, and end e

ko sgents asd spgns, imchading, but not limited = g8 pagley dewm
¥. Depanmest of Commerce, Wildlile Resoorces
WHEREAS, the ACP will serve a3 a caislysi for economic development ond job ore on, and ihelr respective leadory, has the asthority 1o dirent the dighoriomend ol fasds @i T = oy B
in Marth Casolina; and ted in this Memomndums of Undomnsar = .
a LA
WHEREAS, the ACP will promobe and Teciliase the rocruilme NOW, THEREFORE, e Stae of Norih Carcling and Anlantic {sogcther Partks™) ety B AR
Morth Camlina; and endemor o do the following
L a, e Moy

¥ $60,000,000 i boes! property ta

il ol 55

Wil

REAS,; the pipel will penerste apphonsm:

and Coroling a3 so Forth below. The fonds will be dopos o N v 7 ol Brwrs el M ! 4 j P Lhieis idoy m e
i by o third pany selecied by the Govemor of the Sue of Lo rwdae v 'd w meareed = ' " wmempi- g

Encrgy Regubstory C "FERC™) approved the ACP ("the Escrow Accowst”). The funds are being provided as () mil ol By s e L o) Pl | maden i mgree ™=

ooosties i the Stale of Mosth Coroling, and includ deble effcets of e ACPF on the imerior foreut Bsbitst, opes-igace |

o Counly snd other relabod Tacil snd L odics, and netuml resoerces of the communitic g the ACFS |
sepport and Funding for cconomic devclopment in the countics st woald be |
sccess poads, end ol msocimed sboveground faciliics and by the ACP. and (i) cxiension of i o cenain
5 [

{ over 3,000 scres dunisg conslruciion and

tal dincey
seed immpacty during oporath

i Fcamtly £o

Apors o migralory birds
nd arcai, wale

WIHEREAS, while the AC

LFo

Bt than upon

andd lodendly lamod apotecs by
and associsted r r b, there remain wmsvoidable rminsles the i . g HET
impacts o aver 3 d imto service, whether in the paned eves i JHELL Vw Poriatend g srmieg L
alain the Hals sppiovals of aiy f PSSRy peormn by, ooriif e | o 1 i B F
WHEREAS, I waberbodhes ia iores, ard other approvaly or sy other remson in Anlantee
Moeth Caroling: and diacrelaon, the Siale of Morth Carolina shall deliver the proportionale share ol ihe
cordarce wrh thet paragraph 12
WHEREAS, Ailanise (30) daps of receipt of writken notice of sermination from  Atlesic " S
C and the MNonl proporsonslc shart 1o be rolum Allaanie shall be cakulsicd hised wpon lhe camber
of miles of the pipeline moube in Norlth Carelina Ffor which leee clesring and grobbing
1 2 3
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January19 Fourth Draft: Governor’s Office to ACP

% wb{

MITIGATION PROJECT MEMORANDUM OF UNDERSTANDING G’“"
THIS MITIGATION PROJECT MEMORANDUM OF UNDERSTANDING +rr
{"Memorandum”) i3 made and entered imto this duy of January, 2018, by and between the
STATE OF NORTH CAROLINA BY AND THROUGH THE OFFICE OF THE tit:-vEm-'OW-"i
and ATLANTIC COAST PIPELINE, LLC, o Deloware limited Hsbility company of o
120T redegar Sireed, Richmond, Virginks 13219 ("Atluntic”). i

WITNESSETH: 'ﬂ’nﬁ""‘
WHEREAS, Atlastic |s proposing to construct the Atlantic Ceast Pipeline ("ACP"), LT'&J’!

en underground matural gns trensmissicn pipeline of spproximately 600 miles from West
Virginia, through Virginis, and ending in North Carsliag; end

1
WHEREAS, the ACP will deliver up tf J.5 biftfon cubic feet per day of nemral gas
to rseet the demand for eboctri natural gos” distributicn, and end use markets in Nonh
Caralina and Virginia; end

WHEREAS, the ACP will serve s & catslyst for economic development and job
ereation in North Carolins; and

WHEREAS, the ACP will promete and facilitate the recruitment of new industries to
Morth Carolina ; and

WHEREAS, the pipeline will peneruic approxinastely 60,000,000 in local property
1ax revenuz between 2018 and 2025, and

WHEREAS, the Federal Epermy Repulatory Commission ("FERCT) epproved the
ACP rowle on Ociober 13, 2017, traversing cight counties in the Steie of Mosth Carolina,
and inchading & motdral gas compressor station in Morthampion County and otber related
s

faciliti

WHEREAS, the ACP. sccess roads, and all associated aboveground facilities and
contractar yards will result in total direet impacts of over 3,000 seres during construction and
significantly reduced impacts during operation; snd

WHEREAS, while the ACP has been routed to minimize dismuptions to migmsoery
birds and federally Hsied species by avoiding prefirred habitats, including wetlind  areas

walerbodies and associated riparion vegetstios o the fullest extent practiceble, there remain
unavoidable impacts to over 300 seres of interior forest habitass; aod

WHEREAS, the ACF and access roads would eross approximately 320 waterbodies in
Morth Carolins; and

WHEREAS, Atlantic hes conducted open houses, participated in public mectings

1

teedd by FERC and the North Carolina Depastment of Environmendn! Chaality, and held
individus] Information sessions  with local govermments, stme-recopnired Indien tribes, and other
stekeholders aloag die poute; snd

WHEREAS, Atlantic recopnizes that construction of the ACP snd mainfenamce of the
permanent right-of-way for the ACP may result in t.'.'mpor:n andior permanent igpacts o the
habitets upon which interior forest wildlife species d ; and

WHEREAS, Atlentic acknowledges that jocal communities, tmd) popilations, and
stete-reoognined Indizn tribes have & significsnt interest in pressrving their iraditions, lifestyles,
and quality of life; and

WHEREAS, Atlantic reprosents that it has mken and will ke all reasocable
measures o comply with Mol Carolina nu:urul resources laws and to provide for the
restocation end preservatioa of Manh Ceroling Uwﬁ'lor forest wildlife habitots where the ACP
will be consmucted, operated, and maintsined; and

WHEREAS, the (ovemor, throuph his spemts and essigms, including, but not
limited &0 the Department of Environments| Quality, Department of Commeroe, Wildlife
ngumn(_qnmusmn, nnJ their -wsmum I:m}ﬂ's hes the suthority to direct the dishursement

s
ersgnding,

ol fiands sonszmplised

Gowarrr o
KOW, THEREFORE, ﬁtg?;m of Mok Caroline and Atlanile (logether, tlfr,l fo
"Pustics”) godeavor to do the f\.‘nﬂu'-"im: o
vt '_c“ > eyeb oud iion
wﬁ”m.‘i'l"“- b0 providing fumding i the amount of §57
<igpth Carulmigye®s set forth below. The funds will be deposited in an estrow account
hesipnatss a thind party selected by the Govemor of the Stsie of Norh Cerolina

{"the Escrow Accownt”). The fumds are being provided ss (i) mitigntion for the
unavoidshle effects of the ACPF on the interior forem habimt , open-space lands,
waterbodies, and netursl resources of the communitics along the ACFs route (i)
support and funding ’ﬂ: economic development in the counties that would be impacted
by the ACP; end (ij) extension of rémewsble energy projects inio cernin Jocal
communities which may stand o be affecsed by the ACP s operation. Fifty per cent of
the S57.800.000 will be deposited in ihe Escrow Account and made svailable for
dishursement for environmentsl mitigotion immediaiely following the issuamce by the
Fedeml Energy Regulatory Commission of o Final Nedice to Proceed for the ACP. The
remaining balence of funds shall be deposited in the Excrow Account no later than upoen
the date the ACP is placed inio service. In the event that Atlantic terminates the project

befare it is placed into service, whether in the unanticipated event that the project fails
1o obtain and maintain the stale approvals or any other necessary perm its, certil
consents, authori and g

# sholl deliver the proportionste shore of the
Eition funds as preserved in accordance with this paragraph 1o Adlentle within
thirty (30} days of receipt of written notics of tcrmination from Atlontic. Such

Cc“'ﬂ,‘ proportionate share to be retumed io Atlantic shall be caleulated based wpon the number
-~ of miles of the pipeline route in North Caroling for which tree elearing and grubbing
Z

Signed:

£

=

etivity remains @ be performed compared to the total mumber of miles of the pipeline
roae requisiog sech activities in Nerth Caroling as part of the project.

R (wemins
m-éu of Norih an;.)u:Lnou Jedges that the funds ere being provided for the
purpase of (1) adareasing the offects on the landscape, natural resources, interior forest
habétat, agriculiural lands and lifestyles of the communities coused by ACP, sccess
wads ssd ol associsted aboveground facilities and contractor yards as described in the
FERC Envi | Impact and (i} expanding economic devel
oppartunities and (iii) developing renewnble energy projects in and sround the ACEF 3
route. The funds shall be allocated pursuant do the guidelines and dinectives. set Forch
in o subsequent Executive Order that would be issued prior 10 the completion of siate
permitting foc the ACP. Mothiag jn this Memorandum shall be construed & precluding
fram recovering dameges or equitshie
stemming from the ACP.
G ovrrma—
Mothing in this Memarandum shall be constroed &5 affecting the authorities of any penty
o s hinding them beyond their respective suthorities or responsibilities.

remedies from Atlantie for spills or le:

The Memorandum does not create any right of action for a third party ond may mot be
the basis of any thind-party chellenges or appeals. Nothing in this Memosendum shall be
comstrued 85 precluding or otherwise barring independent, third-party cliims regarding the
ACP.

Motihing in this Memorandum i3 deemed fo constitute & "settlement” as thet term i defined
by N.C. Gen. Stat. § | 14-244, mor does it require the payment of penalties or focfeitures
and fises wndee N.C. Const. A, TX § 7. Likewisz, nothing in this Memorndum
should be construed (o be en admissica of lisbility or wroagdoing by either Atlantic oc
the Siaie of North Carolina its agents or assigns

(4-34
il

Signed:

William C. MecKinney LesligHanz

General Counsel, Office of the
North Caroline Govermoe

[hates

Vice President-Engineering &
Construstion - Strategic Projects
Daminbon Ensegy Transmission, Inc.

Date; / .ff/: F
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Fourth Draft Overview

m Fundingincreases from $55 million to $57.8 million

m Moneywould now go to “the Governor of the State of North Carolina” rather than “the State of
North Carolina.”

— Numerous handwritten notes indicate the intended change

OF Tunas CRMSITpINIED 0 Wi MeTnonasiLae o \'llUCI-ﬂEllUll!U.

owaresr
NOW, THEREFORE, the/Slate of Nomh Carolina and Atlantic (together, [:}* -
“Parties") gpdesvor 1o do the following:
L E"J} }“l, wanlony i Luad

Hantic & ity/to providing funding in the smount of $57,800,000 the State of®
s s=i forth below, The funds will be deposited in &n esCrow  account
v n third party selected by the Govemor of the State of North Carolina
("the Escrow Account™). The funds arc being provided as (i) mitigation for the
unavoidable effects of the ACP on the interior forest habital , open-space lands,
waterbodics, and natural resources of the communities along the ACPs route (i)
support and funding for economic development in the counties that would be impacted
by the ACP; and (igi) extension of renewsble encrgy projects into cerain local
communities which may stand to be affected by the ACP s operation. Fifty per cent of
the 557,800,000 will be deposited in the Escrow Account and made available for
dishursement for environmental mitigation immediately following the issuance by the
Federal Energy Regulatory Commission of a Final Motice to Proceed for the ACP. The
remaining balance of funds shall be deposited in the Escrow Account no later than upon
the date the ACP is placed inio service. In the event that Atlantic tenminates the project

before it is placed into service, whether in the unanticipated event that the project fails
to obtain and maintain the stale approvals or eny other necessary perm its, certifications,
consents, authorzations, and gl gpprovels or for any other reason in Atlantic’s sole
discretion, Uk . N asolizd shall deliver the proportionate share of the
Migetion fumds as preserved in accordance with this paragraph to Atlantic within
thirty (30) days of receipt of written notice of termination from Atlantic. Such
proportionate share io be returned 1o Atlantic shall be calculated based wpon the number
of miles of the pipeline route in North Carolina for which wree clearing and grubbing

purpose o ressing the effects on the landscape, natural resources, interior forest
hebitat, agricultural lands and lifestyles of the communities caused by ACP, eccess
roads end all associzted aboveground facilities and contractor yards as described in the
FERC Environmental [mpact Statement; and (ii) expanding economic development
opportunities and (iii) developing renewable energy projects in and around the ACF' s
route. The funds shall be allocated pursuant to the guidelines and directives set forth
in a subsequent Executive Order that would be issued prior to the completion of state
permitting for the ACP. Nothing in this Memorandum shall be construed as precluding
or otherwise barring th from recovering damages or equitable
remedies from Atlantic for spills or leak§ stemming from the ACP.

G overne—
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Factors Raising Concern

Governor Cooper:

Repeatedly called $57.8 MMOU payment voluntary
Required 50 percent ofthe payment up front from ACP
Attempted to circumvent the state budget process

Switched to non binding agreement

Proposed unnamed third party to escrow and manage funds

Required funds for purposes outside of the FERCenvironmental impacts, such
as economic development and expanding renewable energy

Never issued executive order prescribed in MOU
Could delay permitting until the executive order was issued

Announced permit approval and MOU fund simultaneously
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Unanswered Questions

Was the integrity of the state environmental permitting process breached by mixing the MOU
payments with permit approval?

If governor’s actions ofassociating MOU payments with a permit approval become the norm, will
it have a chilling effect on business climate in North Carolina?

What is the legal significance of modifying the document from “agreement” to “understanding”?

Why did the MOU stipulate that an Executive Order would be issued prior to issuance/approval of
final state permits?

What criteria was used in arriving at the amount of the gift?

Why was the document amended to reflect an agreement with the Governor rather than the

State of North Carolina?
16



Unanswered Questions

Why was MOU edited to state that halfthe money would be paid as soon as FERCissued a
final notice to proceed?

Why does it appear the partners accepted every request made by the Governor’s Office
without any negotiation?

Was an Executive Order directing the disbursement of funds ever drafted, wholly or in part,
within the administration?

Does the lack ofan Executive Order impact the validity of the agreement?

Why does the document state: "Nothing in this Memorandum shall be construed as affecting the
authorities ofany party or as binding them beyond their respective authorities or responsibilities”
ifthe entire MOU is non-binding?

17



	Atlantic Coast Pipeline: �Permit Process and MOU Payments
	Purposes of Committee Review	
	Notable Quotes
	Background Information
	Virginia’s Memorandum of Agreement
	North Carolina Statutory Authorities
	Memorandum of Understanding Timeline
	December 13 First Draft: ACP to Governor���
	First Draft Overview
	December 22 Second Draft: Governor’s Office to ACP Partners���

	Second Draft Overview�

	December 29 Third Draft: ACP Partners to Governor’s Office���
	January 19 Fourth Draft: Governor’s Office to ACP���
	Fourth Draft Overview�

	Factors Raising Concern
	Unanswered Questions 

	Unanswered Questions 


