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INTRODUCTION

The State Board of Education (SBE) and the Department of Public
Instruction (DPI) submit this report at the request of the Administrative Procedure
Act Committee of the General Assembly. This report is in response to the
Committee’s inquiry regarding SBE/DPI rulemaking. The APA Committee has
requested an “explanation of the State Board of Education’s interpretation and
approach to rulemaking, including reasons for not adopting rules, the legal basis
for not adopting rules, and current efforts to adopt rules.” See Appendix 1,

Request for Report.

EXECUTIVE SUMMARY

The State Board of Education (SBE), unlike any other state agency, has
constitutional powers to supervise and administer a uniform and general public
school system. The North Carolina Supreme Court has held that absent
legislation limiting the authority of the SBE, it has plenary authority to adopt
regulations, policies in furtherance of its duty to “supervise and administer the
free and public school system.” See Guthrie v. Taylor, 185 S.E.2d 193 (1971);
See Appendix 2. Notwithstanding the authority under the Constitution and
specific mandates from Congress and the General Assembly, the APA imposes
upon the SBE rulemaking obligations that, in many instances, obstruct the
orderly and timely implementation of education policy, often as specifically
dictated by Congress or the General Assembly. Absent a statutory exemption
from rulemaking and in an effort to adhere to G.S. 150B, the SBE and DPI have
developed new procedures intended to bolster the policy-making process and
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streamline the SBE rule-making process. This report outlines the past and

current SBE rulemaking efforts.

THE STATE BOARD OF EDUCATION AND LAW

Pursuant to G.S. 150B, all covered state agencies are required to adhere
to its provisions regarding rulemaking. The SBE is unique as a policy-making
board. It is the agency constitutionally charged with the supervision and
administration of the public education system. It is the only board created by the
N.C. Constitution and is endowed with powers separate and apart from
legislation. Notably, the SBE is the only board of education in the state that is
subject to the APA rulemaking provisions. Both the Board of Governors of the
UNC System and the Board of Community Colleges are specifically exempt from
the rulemaking process. Local boards of education are also not subject to

rulemaking.

DIVERSE STATEWIDE REPRESENTATION AND COLLABORATION

The N.C. Constitution requires that the SBE be comprised of statewide
board members who are appointed by the Governor and confirmed by a Joint
Session of the General Assembly. The powers vested in the SBE are exercised
by a membership of diverse individuals who are representative of a cross-section
of regional and professional viewpoints. As prescribed by state law, the SBE
members convene in a public, open forum at least monthly. The agenda is

designed to allow for full discussion and deliberation on various prospective SBE



policies. These policies are critical to the timely and equitable implementation of

the state’s uniform, public system of elementary and secondary education.

UNLIMITED PUBLIC ACCESS TO THE SBE

When a quorum of the SBE convenes together, whether to receive
information, to receive training or to deliberate action, the meetings are noticed
publicly and the public has the option to attend the meetings in person or listen to
the meetings streamed across the internet. Furthermore, unlike an agency that
is led exclusively by a single executive decision-maker, the SBE must publicly
and openly weigh expert agency recommendations put forth by the Department
of Public Instruction and that of stakeholders statewide. That public deliberative
process is further accessible through digital technology and has led the SBE to
be instantly reachable by the general public, parents, students, teachers and
stakeholder organizations. In fact, on a regular basis, the agency communicates
through listservs and website announcements the various policies being
considered by the SBE for development, modification or repeal. Further, agency

staff meet internally on a daily basis to inform the policy-development process.

The SBE procedures for adoption of any policies require that the policies
be read and discussed one month and acted on no earlier than the subsequent
month. This is a minimum requirement and ensures that the public SBE policy
adoption process allows proposed policies to have at least 30 days of public and
stakeholder comment prior to taking action. Members of the SBE are accessible

via email, mail and phone at every point in the decision-making process in



passing policies. This is not unlike the public comment period required by the
APA rulemaking process. It is redundant and inefficient to repeat such a time-
consuming and public process. Finally, because the SBE policy adoption
process is so visible, when the SBE adopts a policy, the public and Local
Education Agencies become confused when the SBE policy adoption date is at
least six months to a year prior to the effective date of the rule.

This is an ongoing, public process that drives SBE policy adoption in a
swift, efficient, effective and equitable manner. This process strikes the
appropriate balance of receiving input before enacting education policy
statewide, subject to the laws enacted by the General Assembly. The SBE relies
on this process and as a result, significant education reform has not been
delayed for over a million public school students every year across the state with
a broad base of feedback. This process is effective and without unnecessary
regulation on local boards of education, charter schools, students, parents,
teachers or administrators who, together with the SBE, operate the general and

uniform state system of public education.

LEGAL SUPPORT FOR POLICY ADOPTION, NOT RULEMAKING

There are a number of instances where the SBE adopts policies that do
not warrant rulemaking. For example, Federal programs like No Child Left
Behind, Race to the Top, and Individuals with Disabilities Education Act are all
federal mandates that prescribe state and local conduct conditioned upon the

receipt of funds. Therefore, imposing the same regulations through state



rulemaking is redundant and unnecessary. However, there are a number of
categories of SBE policies that, by law, should not go through the rulemaking
process. Those policies fall into at least one of the following categories:O

(@) No specific legislation, authorization or directive exists for the SBE to
adopt a rule (e.g., the charter school law does not authorize the SBE to
adopt rules);

g

(b) The policy merely repeats provisions already in state or
federal law(J(e.g., exceptional children regulations);

(c) The policy involves detailed subject matter specifications that cannot
be articulated in a rule (e.g., curriculum and lesson plans); ]

(d) The policy is guidance or best practices as opposed to mandates or
directives (e.g., Positive Behavioral Intervention and Support); 0

(e) The policy involves complex financial calculations (e.g.,, funding
formulas); ]

(f) The policy involves standards or criteria that change too often to be
timely incorporated into a rule (e.g., to achieve gains in student
performance and graduation rates); andO

(9) The relationship between the state and local boards of education, in
some instances, is such that the SBE and LEAs are groups of agencies
jointly required to deliver public education and subject to the same
statutory and constitutional mandates governing public education.
Accordingly, that unique relationship is analogous to G.S.150B (8a)(a).
(e.g., Hoke County et al v. State of North Carolina and NC State Board of
Education’; Leandro | %and IF).

See G.S. 150B-2(8a)(a-d)(g) and (i); See also G.S. 150B-19.
]

RULEMAKING REQUIREMENT
For the SBE policies that are required to go through the rulemaking

process, staff has engaged in a concerted effort to prepare rules for review by

! Hoke Counly et al. v. State of NC; State Bd. of Education, 95 CVS 1158; 122 N.C. App. 1, 468 S.E. 2d 543 (1996)
2 Leandro v. State, 346 N.C. 336, 488 5.E.2d 249; 1997 N.C. LEXIS 486 (1997)
? Hoke County Board of Education v. State of NC, 358 N.C. 605; 599 S.E.2d 365; 2004 N.C. LEXIS 886



the Rules Review Commission staff and the Office of State Budget and
Management. Much work remains to be done. As an agency, we are working to
revamp our policy-making in order to more fully comply with APA rulemaking. An
Internal Policy Council has been appointed in furtherance of this goal. The
Council, which includes staff from all sections of DPI, meets regularly and
reviews all policies and rules, past, present and proposed, to determine the
applicability of the APA as well as to recommend detailed revisions and repeals

of policies and rules.

CONCLUSION
Further inquiry may be directed to Dr. William C. Harrison, Chairman of
the State Board of Education and Dr. June St. Clair Atkinson, Secretary to the

State Board of Education and State Superintendent of Public Instruction.

APPENDICES TO FOLLOW
APPENDIX 1: NCGA email
APPENDIX 2: Guthrie v. Taylor



APPENDIX 1

Subject: RE: Request for APA Report
Date: Monday, January 7, 2013 11:05:56 AM Eastern Standard Time

From: Karen Cochrane-Brown (Research)
To: Katie Cornetto

Katie,

Sorry for not getting back to you sooner. | hope you had a happy holiday season.

At the December 19, 2012, meeting of the Joint Legislative Administrative Procedure Oversight
Committee, the agenda included a presentation on agencies that enforce policies that have not been
adopted as rules in accordance with the APA. The policies of the State Board of Education were used as an
example. When we discussed this prior to the meeting, you offered to send me an explanation of the State
Board's interpretation/approach to rulemaking, including reasons for not adopting rules, the legal basis for
not adopting rules, and current efforts to adopt rules. However, apparently as a result of a
miscommunication between Senator Hartsell and Bill Harrison, you understood that this would not be
needed.

At the meeting, Rebecca Garland did her best to explain the State Board's position, but this was clearly not
her area. Therefore, the committee requested that she ask the appropriate person to respond. Please
provide the information by January 30, 2013,

If you have any questions or need additional time, please feel free to contact me.

Thanks.

Karen

Karen Cochrane-Brown, Staff Attorney
North Carolina General Assembly
545 Legislative Office Building, Raleigh, NC 27603
Phone: (919)733-2578 Fax: (919)715-5460

From: Katie Cornetto [mailto; Katie. Cornetto@dpi.nc.gov]
Sent: Friday, January 04, 2013 12:34 PM

To: Karen Cochrane-Brown (Research)

Cc: Martez Hill; Rebecca Garland; Philip Price

Subject: Re: Request for APA Report

Karen,

I have not yet received a response to the email below. | am meeting with leadership today to discuss this issue.
Please provide the requirements of the APA Report at your earliest convenience.

Katie G. Cornetto
NC State Board of Education Attorney

(919) 807-3406

From: Katie Cornetto <katie.cornetto@dpi.nc.gov>

Date: Friday, December 21, 2012 12:35 PM

To: "karen.cochrane-brown@ncleg.net" <karen.cochrane-brown@ncleg.net>

Cc: Martez Hill <Martez.Hill @dpi.nc.gov>, Rebecca Garland <Rebecca.Garland@dpi.nc.gov>, Philip Price
<Philip.Price@dpi.nc.gov>

Subject: Request for APA Report
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Sincerely,

Katie G. Cornetto
NC State Board of Education Attorney
(919) 807-3406

Visit us on the web at www.ncpublicschoals.org. All e-mail correspondence to and from this address is subject to
the North Carolina Public Records Law, which may result in monitoring and disclosure to third parties, including

R SR
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APPENDIX 2

@ LexisNexis®

P

Positive
As of: Jan 30, 2013

Page |

L.G. GUTHRIE, For and on Behalf of himself and all other school teachers in North
Carolina v. H: PAT TAYLOR; EDWIN GILL; A. CRAIG PHILLIPS; JOHN A.
PRITCHETT; DALLAS HERRING; CHARLES E. JORDAN; MRS, EDELWEISS
F.LOCKEY; WILLIAM R, LYBROOK; G. DOUGLAS AITKEN; R. BARTON
HAYES; JOHN M. REYNOLDS; MRS. MILDRED S. STRICKLAND; HAROLD
L. TRIGG, Members of the State Board of Education and THE BURLINGTON
CITY BOARD OF EDUCATION and ROBERT MORGAN, Attorney General of
the State of North Carolina

No. 60

SUPREME COURT OF NORTH CAROLINA

279 N.C.703; 185 S.E2d 193; 1971 N.C. LEXIS 911

December 15, 1971, Filed

PRIOR HISTORY: [***1] Appeal by plaintiff from
Blount, SJ., at the 12 April 1971 Session of Alamance,
heard prior to determination by the Court of Appeals.

The plaintiff is the holder of a Class G certificate
authorizing him to teach in the public schools of North
Carolina. At the time he brought this action, 23 February
1971, he was employed as teacher of History and
Assistant Principal of Walter Williams High School in
the Burlington Administrative Unit. He sued, on behalf
of himself and all other classroom teachers in the State,
for a judgment declaring the invalidity of the rules and
regulations of the State Board of Education, which
require a teachers' certificate to be renewed each five
years by one of several specified alternative procedures,
and which require certain deductions in the salary of a
teacher who continues to teach without such certificate
renewal. In substance, the complaint alleges (numbering

ours):

1. The plaintiff holds the above mentioned certificate
and is employed as such teacher and assistant principal.
The defendants occupy the positions indicated in the
caption.

2. G.S. 115-152 requires all teachers, and other
members of the professional personnel, employed in
[***2] the public schools to hold certificates issued in
accordance with the law. G.S. | 15-155 makes it unlawful
for any city or county board of education to employ or
keep in service any teacher, or other member of the
professional school personnel, not holding a certificate in
compliance with the provisions of law and forbids the
payment of salary to one employed in violation of such
statute.

3. The State Board of Education, at a regular meeting
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279N.C.703,*; 185 S.E2d 193, **;
1971 N.C. LEXIS 911, ***2

and pursuant to proper vote, adopted rules and
regulations pertaining to certification of teachers, which
rules and regulations, now in force, are attached to and
made part of the complaint.

4. Such rules and regulations provide that all
certificates issued to teachers expire after five years,
unless sooner rencwed.

5. The rules and regulations require for such renewal
the earning of six units of credit during the five year
period immediately preceding such renewal. Such credit
may be obtained in ways prescribed, including the
completion of further college courses.

6. The rules and regulations provide for a salary
penalty of $ 20,00 per school month to be imposed upon
any teacher continuing to teach while holding an expired
certificate,

[***3] 7. The City Board of Education has adopted
rules and regulations governing the renewal of teachers'
certificates, pursuant to authorization contained in the
rules so adopted by the State Board.

8. To obtain a renewal of his certificate, a teacher
must, at his own expense, earn the credit units required.

9. Employees of the State Board, stationed at its
Raleigh Office, are not required to obtain further
education as a condition precedent to the retention of
their employment.  Likewise, superintendents  of
administrative school units, who do not obtain renewal of
their certificates, are not subject to deductions from their
salaries on that account. However, all teachers,
irrespective of age, teaching experience or previous
cducation, are required so (o renew their certificates each
tive years. Thus, the plaintiff, whose Class G certificate
shows that he holds a master's degree and who has been
teaching continuously in the public schools of North
Carolina since 1953, will, under the rules and regulations,
be barred from, or penalized for, teaching subsequent to
the expiration date of his certificate unless he obtains a
renewal in the manner prescribed, whereas an
inexperienced, recent [*¥k4) graduate, holding a
bachelor's degree and a Class A certificate, may teach the
same courses without penalty.

10. The plaintiff cannot obtain the necessary credits
for renewal of his certificate excepl at his own expense,
including the loss of summer employment, which has

been offered to him for the summer of 1971 and from
which his earnings would be $ 2,000.

I'L. If the plaintiff does not earn such units of credit,
the defendant State Board of Education will refuse to
renew or extend his certificate and the defendants will
either refuse to permit him to teach or will subtract $
20.00 per month from his salary.

12. Such threatened action of the defendants is
unlawlul and in excess of their authority for the reason
that there is no statutory authority for the adoption of a
regulation requiring teachers to undergo, at their own
expense, further education as a condition precedent to the
continuing validity of their contract.

13. Even if there were statutory authority for the
adoption of such rules and regulations, the said proposed
action of the defendants is unlawful and beyond their
authority for the reason that such act of the General
Assembly contravenes Article |, § 6, and Article [***5)
11, § 1, of the Constitution of North Carolina because of
the absence therefrom of legislative  standards,
Furthermore, such proposed action by the defendants
would, in that event, be in violation of the Equal
Protection Clause of the Fourteenth Amendment to the
Constitution of the United States and of Article [,§19,of
the State Constitution in that such statute discriminates
against school teachers in favor of other professions,
discriminates against classroom teachers in favor of
employees in a school which does not have a locally
organized program (as authorized in the rules and
regulations of the State Board of Education) in favor of
teachers in a school which does have such program. The
proposed action of the defendants would, in that event, be
unlawful because in violation of the Due Process ¢ lause
of the Fourteenth Amendment to the Constitution of the
United States and of Article 1, § 19, of the Constitution of
North Carolina in that school teachers are thereby
deprived of a livelihood and of property without serving
any reasonable end or public purpose, the said rules and
regulations being arbitrary and unreasonable.

The defendants filed answer denying no material
allegation [***6] of fact and moved to dismiss for failure
to state a claim upon which relief can be granted. The
plaintiff, thereupon, moved for judgment on  the
pleadings. At the hearing upon these motions, counsel
for all parties agreed that there is no substantial
controversy as to the facts, Thereupon, the court entered

Judgment, setting forth its findings of fact and
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conclusions of law, denying the plaintiff's motion for
Judgment on the pleadings and granting the defendants'
motion for dismissal for failure to state
which reliel may be granted. The court's findings of fact,
material to this appeal, are as follows:

"l. That the plaintiff is a citizen and
resident of Alamance County, North
Carolina, and teaches history in, and is
assistant principal of, Walter Williams
High  School in the Burlington
administrative school unit. * * *

"4, That the plaintiff now has a
masters degree and has been issued a
Class G certificate by the State Board of
Education which under the rules and
regulations of the State Board of
Fducation * * * is scheduled to expire
before the beginning of the fall term at the
Burlington City Schools.

"5. That under the rules and
regulations of the State Board [***7| of
Education referred to above, the plaintiff
must have six units of eredit in order to
have his certificate renewed. * * * That
under the present circumstances, plaintiff
will be forced to obtain college course
credit sometime before the start of the fall
term of the Burlington City Schools in
order to obtain the four units he now lacks.

"6. That the plaintiff has been offered
summer employment which will offer him
earnings of one thousand dollars ($ 1,000)
a month and that in order to satisfy the
certificate renewal requirements of the
State Board of Education he will be forced
to forego such employment.

7. That if plaintiff does not acquire
such four units of credit the defendant,
State Board of Education, will refuse (o
issue a renewal certificate or extend the
plaintiff's present certificate.

"8. That if the plaintiff fails to receive
a renewal certificate he will be subject
either 1o a penalty of twenty dollars (b
20.00) a month deducted from his salary

a claim upon

as a teacher * * * or may be disqualified
from teaching in the public schools of
North Carolina in accordance with the
provisions of G.S. [15-155,

"9. * * * That said rules and
regulations have been duly adopted by the
State [***8] Board of Education and
provide that the renewal requirements may
be satisfied in four ways: * * * »

"l. That in adopting the rules and
regulations pertaining to renewal of
teachers' certificates, the State Board of
Education acted legally within the
authority vested in it by Arficle 9, Sec. 9 of
the North Carolina Constitution and by
GS. 1154153 that said rules and
regulations in no way exceed the lawful
authority of the State Board of Education.

"2. That the authority vested in the
State Board of Education to formulate
such rules and regulations is constitutional
and lawful.

“3. That the rules and regulations of
the State Board of Fducation pertaining to
renewal of teachers' certificates comport
with the requirements of equal protection
of both the North Carolina and United
States Constitutions.

"4. That such rules and regulations are
in compliance with the requirements of the
due process clauses of the Fourteenth
Amendment  to  the United States
Constitution and of Article I, Sec. 19 of the
North Carolina Constitution.

"S. That such rules and regulations of
the State Board of Education are [¥**9]
neither arbitrary nor unreasonable."

Page 3

Upon these findings of fact the trial court made the
following conclusions of law:

The plaintiff assigns as error each of the foregoing
conclusions of law.
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DISPOSITION:  Affirmed.

HEADNOTES

1. Schools § 13; Constitutional Law §§ 20, 23 --
renewal of teachers' certificates -- constitutionality of
State Board regulation -- due process -- equal
protection

A regulation of the State Board of Education which
requires all public school teachers to renew their teachers'
certificates every five years by carning credits, at least
some of which must be earned by the successful
completion of college or university courses, held
constitutional. There is no merit to the contentions of the
plaintiff, a classroom teacher who had to forego summer
employment in order to earn the required credits, that the
regulation exceeds the authority granted to the Board; or
that the regulation is discriminatory in not applying to
employees of the Board; or that the regulation is
arbitrary. U. S. Constitution Amendment XIV: N. C.
Constitution, Art. 1, § 19 and Art. IX. §§ 8.9 (prior to the
1971 revision); G.S. 115-11;G.S. 115-152, 153.

2. Schools § 13; Constitutional Law § 7 --
certification of public school teachers -- authority of
Board |***10] of Education -- delegation of powers

The principle forbidding the delegation of legislative
powers without the establishment of appropriate
standards has no application to the authority of the State
Board of Education to promulgate and administer the
regulations relating to the certification of public school
teachers, since such authority is conferred by the State
Constitution itself rather than by statute.

3. Constitutional Law § 2; Administrative Law §3
-- delegation of powers by the Constitution -- nature
of the delegation -- administrative agencies --
rule-making powers

Where the power to make rules and regulations has
been delegated to an administrative board or agency by
the Constitution itself, the delegation is absolute, except
insofar as it is limited by the Constitution of the State, by
the Constitution of the United States, or by the
Legislature, or some other agency, pursuant to power
expressly conferred upon it by the Constitution.

4. Constitutional Law § 1 -- certification of public

school teachers -- delegation of authority by State
Constitution -- U. S. Constitution

The delegation by the N. C. Constitution to the State
Board of Education [*** ] of the authority to regulate
the certification of public school teachers presents no
question under the U. 8, Constitution as regards the
validity of such delegation.

$S. Constitutional Law § 20 -- classification of

persons and activities -- reasonable basis of
classification
Neither the Equal Protection Clause of the

Fourteenth Amendment to the U, S. Constitution nor the
similar language in Art. 1, § 19, of the N. C. Constitution
lakes from the State the power to classify persons or
activities when there is reasonable basis for such
classification and for the consequent difference in
treatment under the law,

6. Schools § 13; Constitutional Law § 20 -- equal
protection of the laws -- regulation requiring
certification of public school teachers

A regulation of the State Board of Education which
requires public school teachers 10 renew their teaching
certificate every five years by one of several specified
procedures, including the completion of college courses,
does not deny a teacher the equal protection of the law on
the ground that the regulation is inapplicable to the
employees of the State Board of Education in Raleigh,
who are engaged in non-teaching |***12] duties.

7. Schools § 13 -- certification of teachers --
reasonableness of regulations

A regulation of the State Board of Education which
requires public school teachers to renew their teaching
certificates every five years by one of several aliernative
procedures, including the completion of college or
university courses, is neither unreasonable nor arbitrary,
there being a reasonable basis for the belief that the
quality of a teacher's classroom performance will be
improved if the teacher broadens or refreshes his
knowledge by one of the specified procedures.

COUNSEL: Dalton & Long, by W. R. Dalton, Jr., for
plaintiff.

Attorney General Morgan and Staff Attorney Lloyd for
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defendant appelliees.
JUDGES: Lake, Justice.
OPINION BY: LAKE

OPINION

1*709] [**198] The regulation of the State Board
of Education, attacked by the plaintiff, requires a teacher
in the public school system to procure the renewal of his
or her teachers' certificate each five years by earning, at
the teacher's expense, credits, at least some of which must
be carned by the successful completion of additional
college or university courses. The plaintiff contends that
this regulation is: (1) In excess [***13] of the authority
delegated to the State Board of Education: (2) is
unreasonably discriminatory and, therefore, violates the
Equal Protection Clauses of the State and Federal
Constitutions; and (3) is arbitrary and, therefore, violates
the Due Process Clause of the Fourteenth Amendment to
the Constitution of the United States and the Law of the
Land Clause in Art. 1, § 19, of the Counstitution of North
Carolina. We find no merit in any of these contentions.

Article IX, §§ 8 and 9, of the Constitution of North
Carolina, prior to the revision which became effective on
I July 1971, provides:

Sec. 8: "State Board of Education. --
The general supervision and
administration of the free public school
system * * * shall * * * be vested in the
State Board of Education * * * "

Sec. 9: "Powers and duties of the
board. -- The State Board of Education
shall succeed to all the powers and trusts
of the President and Directors of the
Literary Fund of North Carolina and the
State Board of Education as heretofore
constituted. The State Board of Education
shall have power to divide the State into a
convenient number of school districts; to
regulate  the  grade, salary  and
qualifications [***|4] of teachers; to
provide for the selection and adoption of
the text books to be used in the public
schools; to apportion and equalize the
public school funds over the State; and
generally to supervise and administer the

free [*710] public school system of the
State and make all needful rules and
regulations in relation thereto. All the
powers enumerated in this section shall be
exercised in  conformity with this
Constitution and subject to such laws as
may be enacted from time to time by the
General Assembly."

The last sentence in Art. IX, § 9, above quoted, was
designed to make, and did make, the powers so conferred
upon the State Board of Education subject to limitation
and revision by acts of the General Assembly. The
Constitution, itself, however, conferred upon the State
Board of Education the powers so enumerated, including
the powers to regulate the salaries and qualifications of
teachers and to make needful rules and regulations in
relation to this and other aspects of the administration of
the public school system. Thus, in the silence of the
General Assembly, the authority of the State Board to
promulgate and administer regulations concerning the
[**199] certification [***{5] of teachers in the public
schools was limited only by other provisions in the
Constitution, itself.

The revision of the Constitution of North Carolina,
which took effect | July 1971, provides in Art. IX, Sec. 4,
for the appointment of the members of the State Board of
Education and in Sec. § states its powers as follows:

"Sec. 5. Powers and duties of Board. --
The State Board of Education shall
supervise and administer the free public
school system and the educational funds
provided for its support, except the funds
mentioned in Section 7 of this Article, and
shall make all needed rules and regulations
in relation thereto, subject to laws enacted
by the General Assembly."

Rules and regulations relating to the certification of
teachers being needed for the effective supervision and
administration of the public school system, there is no
difference in substance between the powers of the State
Board of Education with reference to this matter under
the old and the new Constitutions.

Chapter 115 of the General Statutes, entitled
“Elementary and Secondary Education," contains 357
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sections dealing in detail with various aspects of the
maintenance and operation of the public [#*% 16] school
system in North Carolina. None of these provisions
[*711] specifically limits the authority of the State Board
of Education to promulgate or administer rules and
regulations concerning the certification of teachers. On
the contrary, G.S. L 15-11 provides:

“The powers and duties of the State

Board of Education are defined as follows:
* k ok

"(14) Miscellaneous Powers and
Duties. -- All the powers and duties
exercised by the State Board of Education
shall  be in conformity  with the
Constitution and subject to such laws as
may be enacted from time to time by the
General Assembly. Among such duties
are:

"a. To certify and regulate the grade
and salary of teachers and other school
employees. * * * "

By G.S. 115-152, all teachers in the public schools
are required to hold certificates. G.S. | 15-153 provides:

"The State Board of Education shall
have entire control of certificating  all
applicants for teaching, supervisory, and
professional  positions  in  all public
clementary and high schools of North
Carolina; and it shall prescribe the rules
and regulations for the renewal and
extension of all certificates * * *

The defendant contends that the authority to [*#%]7]
promulgate rules and regulations relating (o the
centification of teachers is not lawfully conferred upon
the State Board of Education for the reason that these
statutes do not set forth standards by which the State
Board of Education is to be guided in the promulgation
and administration of such rules and regulations.

These statutes, all enacted in their present form prior
to the revision of the Constitution, neither enlarge nor
restrict the authority to make rules and regulations
concerning the certification of teachers conferred by the

Constitution of North Carolina upon the State Board of
Education. Thus, they are not delegations of power to the
State Board of Education by the General Assembly.

The plaintiff relies in his brief upon G.S. 115-156
which provides:

"Colleges to aid as to certificates. --
Each and every college or university of the
State is hereby authorized to aid 1*712)
public school teachers or prospective
teachers in securing, raising, or renewing
their certificates, in accordance with the
rules and regulations of the State Board of
Education."

It is not necessary upon this appeal to determine the
meaning of G.S. 115-156. It is sufficient to R b1
observe that it does not [*%200] purport to enlarge or
restrict the power of the State Board of Education to
promulgate and administer rules and regulations
governing the issuance and the renewal of teachers'
certificates. Thus, the authority of the State Board of
Education to promulgate and administer such rules and
regulations is that which has been conferred upon it by
the Constitution of the State.

When  the  General Assembly  delegates 1o
administrative officers and agencies its own power (o
prescribe detailed administrative rules and regulations
governing the right of individuals to engage in a trade or
profession, the statute granting such authority must lay
down or point to a standard for the guidance of the offjcer
or agency in the exercise of his or its discretion.
Otherwise, such statute will be deemed an unlawful
delegation by the General Assembly of its own authority,
Turnpike Authority v. Pine Island, 265 N.C'. | 09, 143 S.E,
2d 319, In re Annexation Ordinances, 253 N.C. 637, 645,
117 S.E. 2d 795 State v. Harris, 216 N.C. 746, 6 S.E, 2d
854, 128 ALLR. 658. See also. Lanier, Comr. of
Insurance v. Vines, 274 N.C. 486, 164 S.E. 2d 16/, The
reason is |***19] that the people, in the Constitution aof
North Carolina, Art. 1, § /. have conferred their
legislative  power upon the General Assembly. This
power it may not transfer to another officer or agency
without the establishment of such standards for his or its
guidance so as to retain in its own hands the supreme
legislative power,

This principle has no application to a direct



Page 7

279 N.C. 703, *712; 185 S.E.2d 193, **200;
1971 N.C. LEXIS 911, *** |9

delegation by the people, themselves, in the Constitution
of the State, of any portion of their power, legislative or
other. In such case, we look only to the Constitution to
determine what power has been delegated. Where, as
here, power to make rules and regulations has been
delegated to an administrative board or agency by the
Constitution, itself, the delegation is absolute, except
insofar as it is limited by the Constitution of the State, by
the Constitution of the United States or by the
Legislature, or some other agency, pursuant to power
expressly conferred upon it by the Constitution.

|*713] The State Board of Education derives
powers both from the Constitution, as above noted, and
from acts of the General Assembly contained in Chapter
115 of the General Statutes. State v. Williams, 253 N.C.
|*¥**20) 337, 117 S.E. 2d 444. The above mentioned
principle forbidding delegation of legislative powers
without the establishment of appropriate standards
applies to the powers conferred upon the Board by
statute. State v. Williams, supra. It does not apply to the
powers conferred upon the Board by the Constitution.

No question arises under the Constitution of the
United States with reference to the validity of such
delegation of authority to the State Board of Education.
As the Supreme Court of the United States, speaking
through Mr. Justice Cardozo, said in Highland Farms
Dairy v. Agnew, 300 U.S. 608, 57 S. Ct. 549, 81 L. Ed.
835, "How power shall be distributed by a state among its
governmental organs is commonly, if not always, a
question for the state itself."

We hold that the promulgation and administration of
the regulation of which the plaintiff complains fall within
the authority conferred upon the State Board of Education
by the Constitution of North Carolina in the provisions
above cited. Consequently, it may be properly made
applicable to the plaintiff, unless it is unreasonably
discriminatory, so as to be in violation of the Equal
Protection Clause of the Fourteenth |***21| Amendment
to the United States Constitution or the like clause in Art.
I, § 19, of the Constitution of North Carolina, or is so
arbitrary and unreasonable as to amount to a deprivation
of the plaintiff's liberty or property, in violation of the
Due Process Clause of the Fourteenth Amendment to the
Constitution of the United States or the similar Law of
the Land Clause of Art. I, § 19, of the Constitution of
North Carolina.

[**201] Neither the Equal Protection Clause of the

Fourteenth Amendment to the United States Constitution
nor the similar language in Art. 1, § 19, of the
Constitution of North Carolina takes from the State the
power to classify persons or activities when there is
reasonable basis for such classification and for the
consequent difference in treatment under the law.
Lindsley v. Natural Carbonic Gas Co., 220 U.S. 61, 31 S.
Ct. 337, 55 L. Ed. 369, Silver v, Silver, 280 U.S. 117, 50
S.Ct. 57,74 L. Ed. 221, Cheek v. City of Charlotte, 273
N.C. 293, 160 S.E. 2d 18; Motley |*714] v. Board of
Barber Examiners, 228 N.C. 337, 45 S.E. 2d 550, 175
A.LR. 253; State v. Trantham, 230 N.C. 641, 55 S.E. 2d
198. The test is whether the difference [***22| in
treatment made by the law has a reasonable basis in
relation to the purpose and subject matter of the
legislation. Cheek v. City of Charlotte, supra; State v.
Trantham, supra.

The regulation of which the plaintiff complains
requires all teachers employed in the public school
system of North Carolina to obtain a renewal of their
teaching certificates every five ycars and prescribes for
all teachers the same number of credits and the same
methods for obtaining such credits for the renewal of
their certificates. The plaintiff attacks the regulation
because it is not made to apply to employees of the State
Board of Education whose duties are performed in the
Board's offices in the City of Raleigh. These employees
are not ecngaged in teaching. Since the purpose of
requiring a certificate to teach is to assure good quality of
performance in the classroom, there is an obvious and
reasonable basis for making the rule applicable to those
who teach and omitting from its applicability those who
do not. Thus, the requirement in question does not deny
to the plaintiff the equal protection of the law.

It is equally clear that there is a reasonable basis for
the belief that the quality |***23] of a teacher's
classroom performance will be improved if the teacher,
by taking further courses in a college or university, or by
one or the other means of earning credits permitted by the
regulation in question, broadens or refreshes his or her
own knowledge. Not only is there a constant discovery
of new truth, even in fields to which instruction in the
public schools relates, but there is also constant change in
teaching skills, methods and techniques. It cannot be
deemed arbitrary for the State to insist that the teachers in
its public schools keep their own knowledge abreast of
such changes. Nor is it arbitrary to require that this be
done by one or more procedures, which may reasonably
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be deemed likely to produce the desired result, to the
exclusion of other procedures which might also be
deemed reasonably likely to do so. Such choice between
possibly effective procedures is for the rule making
authority, not for this Court.

As Mr. Justice Minton, speaking for the Supreme
Court of the United States in Adler v. Board of
Education, 342 1.8, 485, 492, 72 §. Cr. 380, 96 L. Ed,
517, said:

I*715] "It is clear that such persons
[teachers in the public schools] have
[***24] the right under our law to
assemble, speak, think and belicve as they
will. [Citation omitted.| It is equally clear
that they have no right to work for the
State in the school system on their own
terms. United Public Workers v. Mitchell,
330 U.S. 75. They may work for the
school system upon the reasonable terms
laid down by the proper authorities of [the
State]. If they do not choose to work on
such terms, they are liberty to retain their
benefits and  associations and go
clsewhere, * * * A teacher works in a
sensitive area in a schoolroom. There he
shapes the attitude of young minds toward
the society in which they live. In this, the
state has a vital concern. It must preserve
the integrity of the schools. That the
school authorities have the right and the
duty to screen the officials, teachers, and
employees as to their fitness to maintain
[**¥202] the integrity of the schools as a
part of ordered society, cannot be
doubted."

The law of New York sustained in the Adler case
was held unconstitwtional in the subsequent case of
Keyishian v. Board of Regents of the University of the
State of New York, 385 U/.S. 589, 87 S. Ct. 675. 17 L. Ed.

2d 629, with reference [¥**25] to the denial to public
school teachers of rights of association, which the
Supreme Court of the United States there held to be
protected by the First Amendment to the Constitution of
the United States. However, the above quoted statements
of Mr. Justice Minton in the Adler case have not been
rejected by the Supreme Court of the United States in
regard to the general right of the State, as employer, to
prescribe qualifications to be met by those sceking to
teach in its schools,

There being a reasonable basis for the requirement
that a teacher periodically renew his or her certificate by
further study or by educational travel, as the regulation in
question provides, it is immaterial whether the plaintiff
be correct in his contention that experience gained by
continuous teaching in the public schools is an equally
cfficacious method for maintaining and improving the
quality of instruction. There being a reasonable basis for
the opinion reached and expressed by the State Board of
FEducation, in the exercise of the legislative  power
conferred upon it by the Constitution of North Carolina.
this Court is not authorized to substitute its judgment for
that of the State Board [*716] [***26] of Education
and (o declare the regulation, adopted by the Board,
invalid on the ground that, in our opinion, some other
method for eaming the required credits for renewal would
be equally as satisfactory in result.

Since the regulation adopted by the State Board of
Education cannot be deemed unreasonable or arbitrary in
relation to the objective of improved instruction, there is
no basis for holding its application to the plaintiff, and
others similarly situated, is a violation of the Due Process
Clause of the Fourteenth Amendment to the United States
Constitution or of the Law of the Land Clause in Art. I, §
19. of the Constitution of North Carolina.

We find no error in any of the conclusions of law
reached by the trial court,

Affirmed.



