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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 
 

CIVIL ACTION NO. 5:13-cv-633 
 
THE STATE OF NORTH CAROLINA, by and ) 
through its agency, the NORTH CAROLINA  ) 
DEPARTMENT OF ADMINISTRATION,   ) 
       ) 

Plaintiff,   ) 
)         NOTICE OF REMOVAL 

v.        ) 
) 

ALCOA POWER GENERATING, INC.  ) 
       ) 

Defendant.   ) 
__________________________________________) 
 
TO: Plaintiff The State of North Carolina, by and through its agency, The North Carolina 

Department of Administration, and its attorneys of record, Alexander McC. Peters, I. 
Faison Hicks, Donald R. Teeter, Sr. and Gary Mark Teague of the North Carolina 
Department of Justice:   

 
Defendant Alcoa Power Generating, Inc. (“APGI”), by and through its undersigned 

counsel, hereby notices removal of this lawsuit from the General Court of Justice, Superior Court 

Division, Wake County, North Carolina, to the United States District Court for the Eastern 

District of North Carolina, and respectfully submits the following information to this Honorable 

Court: 

1. On August 2, 2013, Plaintiff the State of North Carolina (“North Carolina”) filed 

a Complaint in the General Court of Justice, Superior Court Division, Wake County, North 

Carolina, captioned The State of North Carolina, by and through its agency, the North Carolina 

Department of Administration v. Alcoa Power Generating, Inc., Civil Action No. 13-CVS-
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010477 (“State Court Action”). 

2.  North Carolina served APGI with a copy of the Summons and Complaint by 

mailing the same by certified mail, return receipt requested, to APGI’s registered agent CT 

Corporation System on August 2, 2013.  CT Corporation System received service of the 

Summons and Complaint on August 5, 2013.  

3.  A true and correct copy of the Summons and Complaint and other documents 

served on APGI in the State Court Action is attached as Exhibit A.  This Notice of Removal is 

timely filed with this Court pursuant to 28 U.S.C. § 1446(b). 

4.  The United States District Court for the Eastern District of North Carolina is the 

United States district court embracing the place where the State Court Action was pending.  The 

State Court Action therefore may be removed to this Court pursuant to 28 U.S.C. § 1441(a). 

5.  As required by 28 U.S.C. § 1446(d), APGI will provide written notice of the filing 

of this Notice of Removal to Plaintiff, and a copy of this Notice of Removal is being filed with 

the Clerk of the Wake County General Court of Justice, Superior Court Division.  A copy of the 

filing of the Notice of Filing of Notice of Removal is attached as Exhibit B.1 

6.  This Court has jurisdiction over this action under 28 U.S.C. § 1331.  Federal-

question removal is warranted when “the plaintiff’s complaint establishes that the case ‘arises 

under’ federal law.”  Franchise Tax Bd. v. Constr. Laborers Vacation Trust, 463 U.S. 1, 10–11 

(1983).  A complaint satisfies that standard not only when it asserts a federal-law claim, but also 

																																																								
1	 To prevent unnecessary duplication, APGI has not attached a second copy of this 

pleading to Exhibit B, but hereby incorporates it herein by reference.	
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“where the vindication of a right under state law necessarily turn[s] on some construction of 

federal law.”  Id. at 9.  Removal of the State Court Action is proper under 28 U.S.C. § 1441(a) 

because North Carolina’s claim arises under the Constitution, laws, or treaties of the United 

States and depends upon resolution of a substantial question of federal law.   

7.  North Carolina seeks a declaration that it has “sole and exclusive” ownership of 

the submerged bed of a 38-mile stretch of the Yadkin River underlying certain hydropower 

projects.  Complt. ¶ 41(i).  North Carolina bases this claim entirely on its assertion that the 

relevant portion of the Yadkin River, “at the time North Carolina became a state of the United 

States of America in 1789 and at all times thereafter, … have been, and continue now to be, 

navigable in fact.”  Complt. ¶ 27.  The state therefore maintains that, as an incident of its 

sovereignty, it “holds title to that submerged land in trust for the people of the State.”  Complt. 

¶ 28. 

8. The U.S. Supreme Court has long held that a “State’s title to lands underlying 

navigable waters within its boundaries is conferred … by the Constitution itself.”  Oregon ex rel. 

State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 374 (1977).  North Carolina thus 

has asserted an interest that depends on what sovereign interests North Carolina sacrificed and 

retained at statehood, which is a question of federal constitutional law.  See, e.g., PPL Montana, 

LLC v. Montana, 132 S. Ct. 1215, 1227 (2012).  Accordingly, North Carolina’s claim necessarily 

arises under federal law.  

9. The Complaint also arises under federal law because North Carolina’s claim to 
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relief necessarily depends upon resolution of a substantial question of federal law.2  A complaint 

that pleads state-law claims arises under federal law “where the vindication of a right under state 

law necessarily turn[s] on some construction of federal law.”  Franchise Tax Bd., 463 U.S. at 9.  

Whether North Carolina’s title claim is meritless or viable turns on whether the relevant segment 

of the Yadkin River was navigable at statehood.  See Complt. ¶ 27.  If, as North Carolina claims, 

the segment of the river at issue was navigable in 1789, title to the underlying riverbeds belonged 

to North Carolina at statehood.  If, as APGI will argue, the segment of the river was not then 

navigable, then North Carolina's claim that it assumed title to those lands in 1789 as an incident 

of its sovereignty fails.     

10. The U.S. Supreme Court has long held that when navigability is asserted as a 

basis for state title to riverbeds, “[t]he question of navigability … is a federal question.”  United 

States v. Utah, 283 U.S. 64, 75 (1931); see also PPL Montana, 132 S.Ct. at 1227; United States 

v. Oregon, 295 U.S. 1, 14 (1935); United States v. Holt State Bank, 270 U.S. 49, 55-56 (1926); 

Massachusetts v. New York, 271 U.S. 65, 89 (1926).  North Carolina’s right to relief therefore 

necessarily turns on a substantial question of federal law.  

11. Under the federal standard of navigability for title, rivers are navigable in law 

when they are navigable in fact, and navigable in fact “when they are used, or are susceptible of 

being used, in their ordinary condition, as highways for commerce, over which trade and travel 

																																																								
2	Although North Carolina’s Complaint does not acknowledge the federal-law question 

underlying its cause of action, a plaintiff may not defeat removal by omitting necessary federal 
questions from its complaint.  Franchise Tax Bd., 463 U.S. at 22.  The rule for state riverbed title 
is one of “federal constitutional significance.”  PPL Montana, 132 S. Ct. at 1227. 
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are or may be conducted in the customary modes of trade and travel on water.”  The Montello, 20 

Wall. 430, 441-42 (1874).  The U.S. Supreme Court has specifically cautioned that “[i]t is not for 

a state by courts or legislature, in dealing with the general subject of beds of streams to adopt a 

retroactive rule for determining navigability which would … grant or would enlarge what 

actually passed to the state, at the time of her admission.”  Brewer-Elliott Oil & Gas Co. v. 

United States, 260 U.S. 77, 88 (1922).  “To treat the [navigability] question as turning on the 

varying local rules would give the Constitution a diversified operation where uniformity was 

intended.”  Holt State Bank, 270 U.S. at 56.  Because North Carolina’s claim to title of the 

submerged lands under the relevant segment of the Yadkin River must be evaluated under the 

federal test for navigability for title, the Complaint arises under federal law for purposes of 28 

U.S.C. § 1331. 

WHEREFORE, APGI prays that this Court assume jurisdiction over this action from the 

General Court of Justice, Superior Court Division of Wake County, North Carolina, and that this 

action shall proceed as removed under this Court’s jurisdiction pursuant to 28 U.S.C. §§ 1331, 

1441 and 1446. 

Plaintiffs are notified to proceed no further in state court. 
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This the 3rd day of September, 2013. 
 

 
/s/Gary J. Rickner    
Gary J. Rickner 
N.C. State Bar I.D. No.:  025129 
E-mail:  gjr@wardandsmith.com 
Joseph A. Schouten  
N.C. State Bar I.D. No.: 39430  
E-mail:  jas@wardandsmith.com 
Caroline B. McLean 
N.C. State Bar I.D. No.:  41094 
email:  cbmclean@wardandsmith.com 
For the firm of  
Ward and Smith, P.A. 
Post Office Box 33009 
Raleigh, NC  27636-3009 
Telephone:  919.277.9100 
Facsimile:  919.277.9177 
Counsel for Defendant Alcoa Power 
  Generating, Inc. 

 
 

 

 

OF COUNSEL 
BANCROFT PLLC 
Paul D. Clement  
Erin E. Murphy 
Candice Chiu 
1919 M Street, NW, Suite 470 
Washington, DC 20036 
Telephone: (202) 234-0090 
Facsimile: (202) 234-2806 
pclement@bancroftpllc.com 
emurphy@bancroftpllc.com 
cchiu@bancroftpllc.com 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on September 3, 2013, I caused a copy of the foregoing NOTICE 

OF REMOVAL to be electronically filed with the Clerk of Court using the CM/ECF system.  I 

further certify that I have served the same via first class mail, postage prepaid, in envelope(s) 

addressed as follows: 

 
Alexander McC. Peters 
Senior Deputy Attorney General 
North Carolina Department of Justice 
Special Litigation Division 
114 W. Edenton Street, Office No. 346 
Raleigh, NC 27603 
 
I. Faison Hicks 
Special Deputy Attorney General 
North Carolina Department of Justice 
Special Litigation Division 
114 W. Edenton Street, Office No. 349 
Raleigh, NC 27603 
 
Donald R. Teeter, Sr. 
Special Deputy Attorney General 
North Carolina Department of Justice 
Civil Division, Property Control Section 
Administration Building 
116 W. Jones Street, Suite 4054 
Raleigh, NC 27602 
 
Gary Mark Teague 
Assistant Attorney General 
North Carolina Department of Justice 
Civil Division, Property Control Section 
Administration Building 
116 W. Jones Street, Suite 4054 
Raleigh, NC 27602 
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/s/Gary J. Rickner    
Gary J. Rickner 
N.C. State Bar I.D. No.:  025129 
E-mail:  gjr@wardandsmith.com 
For the firm of  
Ward and Smith, P.A. 
Post Office Box 33009 
Raleigh, NC  27636-3009 
Telephone:  919.277.9100 
Facsimile:  919.277.9177 
Counsel for Defendant Alcoa Power 
  Generating, Inc. 
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