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tI\UG - 62003

DEPARTMENT OF.
JUDICIAL ADMINISTRATION

SUPERIOR COURT DF WASHI‘NGTON F OR KNG COUNTY

Case No., $2-2-28063-5 SEA -

ALCOA INC.and" ..
NORTHWESTALLOYS INC. - | CONSOLIDATED

Flainti{fs, | The Honorabls Sharon A'rmstrong

v. [JOINTLY PRORGEER]
R . ORDER DENYING OLD REPBULIC’S

ACCIDENT & CASUALTY MOT]ON FOR SUMMARY JUDGMENT RE:
, SUIT LIMITATION A8 TO SITE]

INSURANCE COMPANY, ¢t 2l.,
- LANDFILL AND ROAD OIL SPILL AREA .

.Defendants.

THIS MATTER coraes bafore the Court on Old Republic’s Motjon'for Swmmary Judgment

: R-gardmg Suit Limitation a5 e Sits | Lmdﬁll and Reed Ol Spill Area (“Old Rep,bhc s Suit

[l Limherion Motion™). Ir eddivorn to wgumcnt of counsel, the Count tornsidered t.he following -

papcrs and related sttachments:
D:f'endant o1d chubl:c Insusance Co"npan) s Motion for Swnmary Judzmen. Re: Sun
" Lirnfatjon as to Site | Lasgfill and Road Oil Spill Area:
Certaln Defendants’ Jagndcr in Old Republic Insurance Company's Mcnon for Summarj
Judgment Re: Sul: Limitation a8 to Site 1 Landfill and Roed Oil Spill Area;

Defendant Birmingham's Joinder in Old'Pc.pubHc Insuranee Compary's Motion for -
Summary Judgment Re: Suit Limitation as to Site [ Lendfill end Road Ofl Spill Asey;

Royal Belge's Joinde: inn Old Republic Insurence Compeny’'s Meton for Shmmm
Judgmeat Re: Suit Limitation as to Site 1 Landfill and Rozd Oil Spilt Area;

Plaintiffs* Opposition Le Defendant 014 Republic Inswrence Company’s MoSon for
-Sumeary Judgment Re: Suit Limitation as to Site | Landfill and Road Oil Spill Arzs;

end,
[FOINTLY PROPOSED] ORDER DENYING OLD O {-.‘ 51 > ! L l' ; \“!u
P.EPUBUC'S MOTION FOR SUMMARY JUDQMENT . .
: SUITLIMITATION AS TO SITE ) LANDFILL . Hener Errman White & "'A?:U]lﬂe WA
l.‘lDFO\D [=/}5 srlLLM.EA 131 Fifa: Avenue, Suls 1
PI-1034239 vl “"v'.f.‘;:’..,‘.‘:"u!,%',’ 3-’ 1.:;1‘093
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MOGE OF THL SUPLRIOR GOURT '
. | KING COUNTY COURT MOUST .
' e BIATILT WASHINGTON [1 1) (o
. o : lzoc)zua:wa .
K
To. Counsel of Record
Re: Aleos, Joc. v, Accideot and Casualty lnsurance Co., el :
Kieg County Csuse No. 92-2-28065-5 SEA Co:usobdatcd BN
Daiz: Joly 17, 2003 . o , '
Dear Counsel: ‘ el T e e L

" This. Jetter constitules 2 summyry of my rulings-oo the motions for summary judgment érgucd

July 11,2003, The prev af!hg party og each motjon is requested to prepare 2a order fof that

motion io proper formyy, i.c. listing al) materials considered, eic., and 10 note the order for
prescnmnon not Jater than August 1, 2003

,
1, Phiatiffs* Motior for Suomary Iudgmeut Regarding Damages i Vaneouver Site
Granted es 10 5128,735 . o S
"Denied as to belance of damages sought (see Jtém 2 below)

2. Certain Defendsnts’ Motion far Suromary Judgment Rega:dlng Non-Litigdted Areas at the’
Vencouver Site .o ' o

Grafted s (0 Vaziexco O'i I Disposa] Aren,

Denied a3 10 ACPC Ares duc to disputed issues of reaterial fact conccmmg
characterization of costs 2nd whether ACPC area damage is part of the Rod Mil) arce danugc
aad was caused by the Red Mill operations. .

Gnmcd a5 10 the Norﬂ}cm Parccl Landfill 1o the following extent:’

Judge Leamed granted phaintiff's motion for summary judgracot es to certain loss ueas fmcmg
1bet darnage in such areas was fortuhous prios 1o vanoué referenced dates:

“Landfil] Area-Eas?
soils and groundwater ovtside WMU

. Landfi)l Area-Nerib

. landfill itself .
soils and groundwater cutsids WMU™

ORIGINAL.
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Copy recelved; Apprdved 85t Form; '
Noﬂqurrmuﬁon Waived; Objecied
10 00 the grounds set oit on brief éid o

oral rgament:. .

STEPTOE & JONSON LLP.
N ,-‘___'

|By:: /W 5
ferRoger E. Warin .
Aromey for Lexingion Insurance Campany and

Bimmingham Fire Insurance Company of Pewylva:ﬁ.n' .

O @ O N B W N e

DAAR, FISHER, KANARJS & VANEK, PC

.Ban /h «5
F~ Lawrence D. Mdson,

Anoraey for Commoawealth Insurance Company

-~ ©
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'vfs?bsgcr-:girgn“ogl?o“: mlwuggw " Heller Ehrman yvraite hik‘l_:iulme' wA
AE: SUYT LINGTATION AS TO SITE | LANDFILL 3 L b e |
AND KOAD OIL SPILL AREA o S igh ~rrost
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The Northeast Pagcel Remcéxal Action Repor; aply (A 69110016), Tab 35of Dccl.ratnon of
Mark A Black, descrides the Nértbeast Parcel as geogaphcal!y distinct forn the Eest Landfill

*md the North and North 2 Lasdfill. At the same time, the trial testimony establisbed thiat the

groundwater contarnjoation associated yith'thesc lagdfills exteuds over 4 considerablz pumber of
acres, presumably beyood the boundaries of the lagdfills thcmselves See Trial Testizony
Volume LVI page 10392 lines § {0 20.and page 10396 line 5, 2¢ Tab 23 of Black Declaration.
The jury awardsd $442,) 76,34 in damages' for the two Jandftls. . This {s the same amount
plaintiffs’ damages trial expent had requested for uodifferotiated “On-Site Landfil.” .

The import of 2ll this jaformetion is that groundwater and soils coutamination céused by the
North asd East Lapdfills that mmay bave peactrated the Northeast Parcel is darmags for whieh
Foture costs may be recovered because a fortuity determination as (o these damagcs bas akeady
beeo entered. Damage io the Nartheast Parcel caused by some other sowrce of contamination is
pot recoverable as s foture cost because damages fom any other source of contamibatior within
that arsa was nol tried and the issue was pot preserved at trial.

3, Lexiogion's Motion for Pmial"Summary Juagmcu: Reducing the Vancouver Judgroeat for
Prc-l996 Cosis Bccause of klco"s Impsircent of Lexiogton's Contn'buzion Rights

De-ued Alcoa's t’eu'.xrc 10 limely pursue ozber potentially hablv insurers is oot a
violatiog of the subrogatisn nmpgumcm clause oftas policy. Furtbey, there is £ common law
cquitable rigbi of reduction i these circumstances

4, Lexington's Motioa for Pastial Summary Judgweot Re; Proag 1 of ts2 Waste Manageaent
Occurrence at Masscne .

Denied duc to disputed issues of materiat fact, Judge Ledrned;s orel desision of Avgust
23, 2002 cennot fairly be ioterpreied to prant defendants’ su: TRary judgr sat mation oo this’
issuc. Furthtrmere, the docurnents presented by defendants io suppost of the mation, without
more, do 20t cstablish es & matier of law tbat by July 1, 1977 Alcoa kaew or should bave koown

* the cost of cleanup and repair of t.hc Massepa wasie mzoagement unit w ould likely rcach

$250,000.

Nevertheless, for purposes of guiding the parties i their mediation, the court potss that thers is
80 copelling reason to cxclyds the SPL remediation costs fom the Prosg D level of coverage
calculation and that et Jeast oqc of the four documents presested by defendants appears to be

highly probative of the issue.
5. Cerain Defendzots” Motio for Summary Judgment Re Eigb-Level Excess Policics

Granted io port. Tiis cocsistent with Judse Leuncd's prior decisions 10 measure the -
excess carriers’ peteclis] Jiebillly on an oscurrence by oceurreacs basis, Whethar the exisicece
ofa ;usmuable controvessy is m'amred by a sundud of “p. [ludcll likelibood™, “real xad
concre.e or "potential”,

ik ;| !
(wm.). Claims relatirg 10 2l! other oceurtences at the 11 sites are disrussed without prejudice. .

8d
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'6 Gid chubhc s Mouon for Summzry Jﬂdgment Rc- Suit Lin-uwxqu 85 to Site 1 Landﬁll and
" Rosd Ol Spill Arez '

Denied due to dl:puf.ed jssues ot' material fact.. The couit reheves Mco; oEitsooumel 5
éror in dangna dog “S:tg I reserves, ' 3 ' .

. Koowldge tht the Rond Spill Area may have bcen conbumnaled with a dilute soluuoa
of PCB’s (lcss than 50 ppm) is oot knowledge that this pmpenywu dzmaged (i.c. that muterials
are present in sufficicot quantities to pose a risk 1o plaote or organisms or st uicvels that

wight requirs remedialioh).
Thank you for: your excclleu: argument and bncfmv on tbue usuc: o . . .
. o |

Vcry truly )ours -

St .%M

Hooorable Sharon S. Armstrong
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- SHARON 6, ARMSTRONG .
'IOOC OF THE SUPTAIOR COURT
KNG COUNTY COURTHOUSE
’ ° us\ﬂl.l‘.\'h\EHlnp'rON,lN“
" 120612969363 |

TO: COUNSEL OF RECORD

.RE: ALCOA, INC. V. ACCIDENT-AND CASUALTY INSURANCE CO., ET AL

.-

" KING COUNTY CAUSE NO. 92-2-28065-5 SEA CONSOLIDATED -,
LEXINGTON'S MOTION FOR SUMMARY JUDGMENT RE: OFFSET |
CERTAIN DEFENDANTS’ MOTION TO STRIKE PLAINIFFS’ REPLY

DATE: JULY 16,2003

This ma'tcf comes befeore the court on Le;tmgton s Motion for ];anlal Swnmary Judgment
Reducing thé. Vancouver Judgmeat for Pre-1996 Costs Beeause of Aleod’s Settlements with .
Othsr Property Cartiers. In 3ddition 1o argurnent of counsel, ths court considered the {oiknnng

. papers and related shtachmenis:

“Lexingron's Motion for Pestial Summary Judgment Reducing the Vajicouver Judgment f Prc-

1996 Costs Because of Alcoa's Settlsments w;th Other Propcrty Camers

"

. Plznuffs Oppos! lento Lexington's Motion

—————ey ey

Certain Defcndants‘_Response 1o Lexington’s Motion

i’lzi.ntiffs' Reply 1o the Joint Policy Defendants’ Responsc "

Lc-xingtc;n's Repl); 1o Alcoe’s Opposilion

Centaln Delendants’ Motion 1o Strike Plaintiffs® Reply to their Respms- 10 Lcung»on $ Mouon
anmnrrs Oppoutxan o Ccri\iun Dcfendants Motion to Strike

Cenam Defcndmu Reply

For the foilowing ressons, the motion is denied.

"ORIGINAL
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Motloo to Strike . |

‘I'he moton‘to strike i3 deajed. . Smcc Dew jssucs not discussed in Lexmgton s n-momnd\u'n

were raised by Certain Defradam $ response, it was scceptible for AJcoz to ﬁlt in hddinena] -
reply. ; .
Lexiugton’s Motlon ‘

Alcon bas obtained Judgncnt against Lexmzwn for 55.534 221,49 for the pre-1956

manufichuring occurrence costs at the Vancouves Rod Mit) and Extrusion Building. Lexington
szeks areduction of Lhatjud;mcm lo reflect the Hiability of other carriers on that risk. The -
judgment affects curriers that pardeipated in thres primary Jevel policies: July 1, 197710 July 1,

" 1950 (Lexington oaly); July 1, 1960°t July 1, 1980 (various puticipants); and July 1, 1983¢5 -

Jnly 1, 1984 (vanou pamc)plms) Ench pohcy had different llrmls

Le!mgon § 1977-1980 policy included an Other Insurance clause that provndcs other instrance
shall respond first to dashages. The 1930-1983 policy has esseatially the same provision, The
1983 - 1984 policy has both an Otber In;unncc clause and a Joint Loss clause that supeccedes the
Other Insurance clausé in certain instances. Ths cows concludes the Joint Lost clause does not
apply here and therefore this analysis essumes the three relevant policies have mutually

'mconslstent Other Insurnnce clauses that provide exch policy is excess 10 the other, (Judge

Leamed's orders of August 23, 2000 seem to provide that the three pohclcs are joini and
severally )iable bisi that among the inswers on the 1930-83 and 1983-84 policics there is only -
several Hability. While this cowrt does not understand how tiese rulings would work together in

- practice, it is not newssary 1o reach the'issue because the request for offset is being denedl.)

Alooe has setled with cumiers that st.bscnbcd 102 méjomy of the coverage provided by the
1980-1983 and 1983-1984 policies. Lexington now sseks an offset against its judgnent for
toverege percontages rigpered by these pohcnes. even though L‘sc sotilements themselves Jo pot -

: allocatc amiounts 1o eny specific occurence.

Cboxce of Laws,

It is the Jow of this case thal insurance contract interpretalion issues-tha! raise choice of faws .
jssues are govem:d by Pennsylvania liw. Akoa v, Actna Ce. & Sy, Co,, 140 Wn, 2d 517,522
n.2 (2000). The int erprelatv g*:! Other Insurance clauses and a Joint Loss Clause are lssu..s of’
confracl intecpretation. 1f \Yeshington law conflicts with Pcm-.syivanie law, these issuas would
be governed by Pennsylvenia law. The primery issue for determination in this nonon is whcther
Pennsyivania law on the poirt exists.

Waeshingicn law as expressed in Weverhacuser v. Commerical Unjon [as, Co,, 142 Wn. 24 654,.
15 P.3d 115 (2000), and Puget Sound Energv v. Albz Genera! Insuranze Co., 2003 WL 1835264
{Wa,) requires 2n Insurer 18 prove the insured bas received a double recovery for indivisible

envirorments! losses before the inswer will be entitled 1o 2n ofTsel for amounis received by the
insured Fom settling carriers.

87
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-, There )s no. Pennsylvma appel)ate cour dccisnon d\rcctly on point, Lexinglon a.rgues that -

ers &m3 d 98 F.3d 1440 (3d Cir. 1996), 8 Third Circuit
decision predlctmg what Pcnnsylvuua )w vrould be based on deeisions of ths Pen:xsylvanu
jntermediate eppellate court, requires application of the apportioned share set- offrule, Thatis,
the carriers found liable for e total cost of environmental cle..:wp aze entitled to a2 offset for -
the msum:l s setlements with other solvent defendanl insurers in the amnount of the settling.
insurers' eppertioned shases of coverage fiability. UK_RP.QL s Is an accurate prediction of .
Pennsylvania law on this issue, theo the Jaws of the two states confiict because they would:

preduce a different outcome, Seizer v. Sessions, 132 Wp.2d 642, 648, 540 P.2d 261, 264 (1997)..
Pennsylvania Jaw, assuming i1 exists, should therefors apply. '

Peousylvania Law
1s there Pennsylvenia Jaw on the isstue of setoff? : .

The_KSeppers court notes that the Pennsylvania Supreme Cow in LK, France Refaclodes Co. v. .~ -
Allstatg [nsurance Co., 534 Pa. 29, 626 A.2d 502 (1993) held that ia o multiplz oigger mdxvls:blc

harm case, all insurers whose coverage had been triggered ivere jointly and severally Liablz for

the full amount of the.Jess up to policy limits, and that the insured was entitled to select the

policy or policies undzr which it would be indemnified.: Any inswer’ssddled with more than its

fair share of liability then could racover, through 8 contribution action, 2 share of its liabihiy

from other insurers on the risk. LY. Ergpce did noz, however, involve s:ulinz. insurers.,

To predict what the Peansylvaniz court would do if some delendan; inswrers hiad seitied, the
Kopperg count examined Goul c. v, Continen ., 401 Pa, Super. 219,585 A.24 16
(1991} and Charles v, Giant E . 513 Pa 474, 522 A2d1(1987). In Gould, the
Pennsylvania Superior Court ep,.hed thc npportmned share set-off rule, holdng that whers two
insurers ere obli gat-d to cover the same loss (one primary 2ad one excess) and the pnma.r/
insurer sznles, tie litigating excess iriswer cannot seek coptribudon from the s2itling insweer
Instead, the Titigating insurer is entitled lo prorate the amount of coverage bassd on the settling
insurer's proportionste share of coverage responsibility as deremmined by the 1zrms of the Mo
policies. The Koopers court concluded that Goyld was not inconsistent with LH. France.

Similerly, in Chazles, the Pernsylvanis Supreme Court in a joint and several tort liability case’
adopted e apportionsd share sat-off rule. It rejected any right of coRtmbution against setting
delendanis und instead reduced the verdict by the amount of the seitling defendaats’ apportioned
share of liability, regasdless pf the armount sctually received by plmufﬂn settismeat. .

The Koppers coust therefore concluded:

We accardingly predict, that, if prescnzed wuh ow case, the Penasylvania Suprene
Court would hold that each non-settling insurer whose policy was triggarad to cover an
indivisible loss is joinly ead several lxab!e up to the limits o7 ils policy, for Urz full amoun: of
the juégment, less the seitling insurers' apportionsd shares.

Koopers. 2t 1833,
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Lennguh axguas thatlggnm thercfore wthoms setofls anid thet Amg_m_gm@_q[
. 549 Pa_ 682, 702 A.24 1050 (l997).-doﬂdad after Koopes,

resolves me issue of how u:e setoff should Be alloésted among multiple insurers on the visk when

. vll policies have an “other inswence clause”, JIn Phico, ths plziniifl's medical malpractice case

had scttled and the remaining issve in the declaratory judgment action berwoen two excess
carriers was how lhzy should divide the liability to the plaigtiff between them. Both policies had
“other inswrance™ clauses, which the court held essentisity cancelled each other out. The nourt
iasiead relied on equitable principles to conclude thit the egual sbares allocaticn method rather
than thc policy Iu-mLs rnethod would be used. The case does not mvolve the oﬁsct issuz.

Alcoa observes; cotrectly, that Kg_mm is not Pennsylvania law, that Phico does not lddnss the
seroff issue, and that the Phico coust remanded the case for determination of what amount Phico’
had alrcady paid onbehalf of thejomtly insured defendant. The remand order suggests 8
"Weverhaguszr-type analysis, i.c. that the clmmlng party anust show the amount uc-‘\.ally pud on
the loss before it can recover w*-pzymenu

Alcoa further argues that Gould does not support the _I_C_mm se!oﬂ'mle z!m wheter pro rala
2pponionment is aveilable depends on the languuge of the policy, and hat the Qg-gl decision

docs not eddress offsct. Alcoa urges the application of Washington law because it is wellsettled .

whereas there §s no clear Pennsylvanis lawh. Alcoa opines that Koppers, by spplyirg pro rata

setoff, in efTect ovestules the J.H, France joint 2nd several liability rule, & ruls designed to assure .

the insured it will be fully compcnuwd for its loss, Finally, Alcoa argues that 2pportioned set-off
would be inconsistent with the Washington Supremie Cowrt’s Alega decision, now law of this
case, which holds that the policles do not provide for protation of coverzge and that suchx

prownon wzl) notbe amphed. ﬁ.}_m st 56.

This cowt concludes that on the (ssue of sctoﬂ'allocation };_gm is inconsisient with
Pennsylvania law and wilh th’ law o!‘ !hls casc,

The LH. Frapse courtin a mulnp)e-tngger nsbe;losis case held that every insurer on the sk
during the developinent of the diszase bad an obligation 1o fndennify the insured and'that'each -
insurer was obligaied 10 poy ths sums the insured becarne obligated to pay.  Tho court rejocied
the tris! court”s pro rats allocation of loss according to coverage year for several reasons, l.be

most sigrificant of which was the policy Janguage.

First and most compzlling, is the fanguage of the policies themselves. Each mmrcr_ '

obligated itself to *pay on behalf of the Insured all swns which the Insured shall become
legally obligated 1o pay as dameges because ofbodily injwyto ~ which tis insurance zpplies’.

. Urdzr any given policy, the insurer contracted to pay gll sums which the insured becomes -
lcgzlly obligated 1o pay, not vaerely some pro rata portion thereof.” ), H. France at 4)
{crphasis in original).

The court coneluded: “In order to uccord LH. France the coverags promised by (e insurance
policies, J.H. France should be fee ts szizet the policy o7 policics under which itis to be

inderanifed." Id.

PAGE 83
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" The gourt made clear that jts ruling would “not alter the rules of contribution or the provisions of

M ——— e v ot —— W

‘other ipsurance’ clauses in the apphcable policies. There is no bar ngamsr en insurer obtadning a
share of indemnification of defénse costs Gom other insurers under ‘other insureace’ clauses or .
under the equitable docirine of contribution.™ J.H. Frante at 41. The cotrt doss not 2ddrass, of -

"eourse, the procedure to be foliowed wheh contribution is foreclosed, as it is here. Nevertheless;

e significance of this deciston for our pusposes is that compénsating the msured as the insurer:
agreed 10 do under thé policy is pa.ramoum consxdcrwon.

In this case, where there are competing o!.hcrmsura.ncc" provmons, Phjco ho ds that the clauses
cancel owt md must bs disregarded as unhelpful. Insteas, the court is to consuli common law
equizsble principles to deiermine whether 2llocation is av:u(abl* For Koppars te be corrent,
common law equitable principles penmmng allacation would ne:d to rump the language of the
insurance policies. None of the Pennsylvaaia cases applying the doctsine of equitable '
conlnbuuon do 50 in 3 manner t.hat cona.cts with insurance pelicy lnnguagc

The Koppers court's rchmcc on Goyld is n-usp}accd Ln ggg_,. the courd beld an excess vamier
had no right ol contribution against the sthling primay carrier on the sams risk where the two
cumiers were nol in pavity of contract, Instead, the court held that the excess cacricr's other
iasurance or pro rata ciauses in 1ts own contract would determine any pro reta ellocation,
“Regardless of whether the other insurers have paid their obligated sums, Nztional Undon [lhc
¢XCCSS CUM er] carinot be made Lo pay coverage for which the sther insurers are Jiabls or any
other amount, unless N2tional Union agreed 10 such payment in jts insurance poh-y " Goyld st
228, The decision is based pusely on policy language, not o1 squitabls prinzipiss, and

provides no guidance here.

<|m|larly.gnaﬂe§v Ciant ggg}g {arkets, 513 Pa. 474,522 A.24 1 (1987) invalved

interprciation of Pennsylvania's Comparative Negligence Act and its Uniferm Centribaticn .
Ameng Tortfeasors Act. The defendants were iorifeasors, not insurers with whon: the plaintiiT
had a coniraciual relationship. The cowt held that the non-seili ing torifeasor is raquired to pay
his Pull pro-reta share of damages, even though that would resuli in 8 windial] 15 ths plainiifi
where senling wrtfeasors had paid more than their pro rata share, The coust pointed ta the policy
of ¢ncouraging settlemenis and the fact thai 2 jury verdict does nat mere accurately measure 2
tortfeaser’s obligation then an agreement between plainliffand setiling dsfzndaal. “There isro
basis for eoncluding the jury verdict must serve as a czp on the total vecovery thst a plaintiff may
receive,” 522 A2 at 2. Charles does not support thc Koppers ¢ourt conclusion ror does it

support Lexinglon’s pos-uon‘\erc

For these seasons, Koopers is nol &1 accurate prediction of Pernsylvania 1aw on (e issue of
apportioned shars ofisst. Instead, the Pennsylvania cowt would follow tha LH, France analysis
z11d hold that where oUter insuriace clauses must be disregarded becauss they are mutually
inconsisient, the insured must reccive full recovery of swms premised wnder the policy, end non-
culing insurers aze net eatitled to an offsct for settling insurers’ pro rata sheres of Hadility

O ——————r— Sy
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. Law ol‘ the Case .

F:nally, 1hc Washingion Supneme Court bu held that inthe pnls msuxr.d clause of the DIC
policies here,
the insurers obligated themselves to fnsure ‘against all physical Joss o, or. damlve
to, the insursd property,’ ot lhcrely to some pxoratod portion thereof. . .

Moreover, if DIC policies mean what the insurers ol im they mean, te *
policy language should reflect that weaning. The policies in this case do not,
and we decling (o wrile 8 proration of covcragn into the policies wheg the
inswers feiled to do so themselves. N

Alcoz 140.Wn.2d_at 567~8 Tho setoff’ urgcd by Lexington is but another forrd of proration.
The relicf saught by Lexington would bs incoasistent with the Washington Suprcme Couxl s
. decision. The reliel for woﬂ' must therefore be demed . .. .

. Burdeu o{l’roofl Coa

Alcoa urges that Lexington cumot prove that Alcoa has received amounts in settlement that

would constitute ¢ double recovery for the Vancouver Rod Mill and Extrusion Buildirig:

damages. Whilc the court asswnes thal the Pennsylvania court would requive the non-settling )
dcfendmu 10 prove double recovery at triel, neither the conect burden of proof, nor the :

sufficiency of svidence of double recovery, is before this cout for decision. Thosedssues we .

reserved for later discovery and determination.

Conclusion
- Forthe foregoing veasons, Lexiagton’s motiop for partial summu)} judgment on the issue of pro .

“rata olfsct is denied. Lexington mey be zble to prove at fome ﬂ»'u:c time that u is cnuUcd toz
reducuon in judgment bas=d on double recovery

thc.d this 16 day of July, 2003.-

s foay

Hornorable Sharon S. Armstiong




