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MEMORANDUM 

 

To:    ENVIRONMENTAL REVIEW COMMISSION 

  The Honorable David Rouzer, Chair 

  The Honorable Mitch Gillespie, Co-Chair 

  The Honorable Ruth Samuelson, Co-Chair 

 

FROM:   Kari Barsness  

Director of Legislative and Intergovernmental Affairs 

 

SUBJECT:   Implementation and Application of the Neuse and Tar-Pamlico Riparian Buffer 

Rules Report 

 

DATE:  February 1, 2012 

Pursuant to Section 17.(e) of Session Law 2011-394, the department shall study the 

implementation and application of the Neuse and Tar-Pamlico Riparian Buffer Rules and report 

to the Environmental Review Commission by February 1, 2012.  Please consider the attached 

report to satisfy this reporting requirement. 

If you have any questions or need additional information, please contact me by phone at (919) 

707-8618 or via e-mail at Kari.Barsness@ncdenr.gov. 

cc:  Robin W. Smith, Assistant Secretary for Environment  

       David Knight, Assistant Secretary for Natural Resources 

       Kristin Walker, Fiscal Research Division 

       Lanier McRee, Fiscal Research Division 

       Claire Hester, Fiscal Research Division 

       Mariah Matheson, Research Division              
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EXECUTIVE SUMMARY 
 
 

Session Law 2011-394 (17)(e), required the Department of Environment and Natural Resources 
(DENR) to study the application and implementation of the Neuse River Basin Riparian Buffer 
Rules (15A NCAC 02B .0233) and Tar-Pamlico River Basin Riparian Buffer Rules (15A NCAC 
02B .0259).  Specifically, DENR considered:  

(i) Whether the Neuse and Tar-Pamlico riparian buffer rules might be amended or 
implemented in a different way to achieve the same level of water quality protection 
while reducing the impact to riparian property owners in the two river basins; and 

(ii) Exempting all single family residence lots (lots of two acres in size or less) platted prior 
to August 1, 2000.  

DENR solicited comments from the development community, the agricultural community, the 
forestry industry, the environmental community, local governments, property owners and other 
interested parties through a memo posted on the Division of Water Quality(DWQ) public notice 
website and the DWQ 401 and Planning listservs. This memo had a 30-day public comment 
period.   

By the end of the comment period, 37 letters were received. 10 of the letters recommended 
changes to the current buffer rules.   

The common themes brought up in the 10 letters recommending changes to the buffer rules 
included exempting all single family residential lots platted prior to August 1, 2000, including 
wetlands and other coastal vegetation towards part of the 50-foot protected riparian buffer 
measurement, and combining the buffer rules made into one comprehensive rule.  The 27 letters 
of support however did not wish to see them revised or weakened.  

Scientific literature indicates that a 50-foot buffer, as required by the current Neuse and Tar-
Pamlico buffer rules, is necessary for effective nutrient removal from existing landscapes to 
protect the water quality in the Neuse and Tar-Pamlico River Basins. Removing the existing 
riparian buffer requirements would place an increased burden for nutrient reductions on other 
sources, such as wastewater treatment plants, industrial dischargers, local government 
stormwater systems and agriculture.  Getting additional reductions from those sources is 
typically more costly than maintaining existing riparian buffers.   

Under Session Law 2011-394(17), a grandfather provision allows some encroachment into the 
buffer if that is necessary to construct a residence on  a single-family residential lot (two acres in 
size or less) platted lots prior to Aug. 1, 2000 in the coastal area. The provision allows additional 
flexibility in siting structures on these small, previously platted lots without having to go through 
a variance process for impacts in Zone 2 of the protected riparian buffer.  

DENR recommends expanding the grandfather provision outlined in Session Law 2011-394 to 
all single family residential lots (lots of two acres in size or less) throughout the Neuse and Tar-
Pamlico River Basins.  As provided under S.L. 2011-394, where application of the riparian 
buffer requirements would preclude construction of a single-family residence and necessary 



infrastructure, such as an on-site wastewater system,  this would allow a single-family residence  
to encroach on the buffer if all of the following conditions are met:  
 

(1) The residence is set back the maximum feasible distance from the top of bank, rooted 
herbaceous vegetation, normal high-water level or normal water level, whichever is 
applicable, on the existing lot and designed to minimize encroachment into the riparian 
buffer.  

(2) The residence is set back a minimum of 30 feet landward of the top of bank, rooted 
herbaceous vegetation, normal high-water level or normal water level, whichever is 
applicable.  

(3) Stormwater generated by new impervious surface within the riparian buffer is treated 
and diffuse flow of stormwater is maintained through the buffer.  

(4) If the residence will be served by an on-site wastewater system, no part of the septic 
tank or drainfield may encroach into the riparian buffer. 
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Pursuant to Session Law 2011-394 (17)(e), the Department of Environment and Natural 
Resources (DENR) conducted a study of the application and implementation of the Neuse River 
Basin Riparian Buffer Rules (15A NCAC 02B .0233) and Tar-Pamlico River Basin Riparian 
Buffer Rules (15A NCAC 02B .0259).  Specifically, DENR considered:  

INTRODUCTION  

(i) Whether the Neuse and Tar-Pamlico riparian buffer rules might be amended or 
implemented in a different way to achieve the same level of water quality protection 
while reducing the impact to riparian property owners in the two river basins; and 

(ii) Exempting all single family residence lots (lots of two acres in size or less) platted prior 
to Aug. 1, 2000.  

DENR solicited comments from the development community, the agricultural community, the 
forestry industry, the environmental community, local governments, property owners and other 
interested parties through a memo posted on the Division of Water Quality(DWQ) public notice 
website and the DWQ 401 and Planning listservs. This memo had a 30-day public comment 
period.   

HISTORY 

During the summer of 1995, algal blooms and massive fish kills in the Neuse River and the 
Neuse River estuary led the N.C. General Assembly to pass Session Law 1995-572. The session 
law directed the Environmental Management Commission (EMC) to develop a plan to reduce the 
average annual load of nitrogen to the Neuse River estuary by 30 percent from 1991-1995 levels.  
After an extensive stakeholder process, the EMC adopted the Neuse River Basin - Nutrient 
Sensitive Waters Management Strategy. To reach the necessary 30% reduction in nutrient 
loading, the strategy included both stricter limits on nitrogen and phosphorus in wastewater 
discharges (from wastewater treatment plants and other facilities) and measures to reduce 
nitrogen loading from non-point sources of nutrients. The non-point sources included runoff 
from developed areas that carried nitrogen and phosphorus from fertilizer, failing septic systems 
and other sources into the Neuse River tributaries. The Neuse River Basin Riparian Buffer Rules 
were developed to reduce the amount of nitrogen and phosphorus carried by runoff from 
developed areas to the Neuse River system. 

Neuse 

Temporary buffer rules were adopted by the EMC on June 11, 1997.  Session Law 1998-221 
directed the EMC to revise the buffer rules such that they protected and enhanced water quality, 
but did not impose an undue burden on the regulated public. A stakeholder advisory committee, 
consisting of 23 organizations that included developers, the agricultural community, local 
governments, the mining industry, the forestry industry and environmental parties, was formed to 
revise the rule. Permanent buffer rules were adopted by the EMC and became effective Aug.1, 
2000.   
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In the late 1980s, the Pamlico estuary experienced increased algal blooms and fish kills that were 
linked to excessive nutrient levels in the river. The entire Tar-Pamlico River Basin was 
designated as Nutrient Sensitive Waters (NSW) by the EMC in 1989, which required the state to 
develop a nutrient management strategy for the basin. This management strategy involved a two-
phase approach. The first phase produced an innovative point source/nonpoint source “trading” 
program that allowed point sources, such as wastewater treatment plants and industry, to achieve 
reductions in nutrient loading in a more cost-effective way by allowing the trading of nutrient 
reduction credits between dischargers.  The second phase established two goals: a 30 percent 
reduction in nitrogen loading from 1991 levels and holding phosphorus loading to 1991 levels.   

Tar-Pamlico 

In addition to point sources, the second phase called on nonpoint sources to contribute to the 
reduction goals, and established a set of nonpoint source rules addressing agriculture, urban 
stormwater, fertilizer management across all land uses, and riparian buffer protection.  After an 
extensive stakeholder process, the EMC adopted the Tar-Pamlico River Basin: Nutrient Sensitive 
Waters Management Strategy, which included the Tar-Pamlico River Basin Riparian Buffer 
Rules.  The Tar-Pamlico Buffer Rules went into effect on Jan. 1, 2000, and were revised 
effective Aug. 1, 2000.    

State law directs the EMC to determine the relative contribution of nutrients from different types 
of sources contributing to excess nutrient loading (wastewater discharges, development activity, 
agricultural operations, etc.) and develop a nutrient management strategy based on the 
proportional contribution from each category. DWQ uses water quality monitoring and modeling 
to determine the allocation of nutrient loading between the different source categories. That 
information becomes the basis for a nutrient management strategy that  -- as directed by the 
General Assembly -- ensures that all sources jointly share the responsibility of reducing the 
pollutants in the State’s waters in a fair, reasonable and proportionate manner. N.C.  General 
Statute 143-215.8B. The riparian buffer rules are one of the most important tools for addressing 
nutrient loading from development activity.  

 

 

A riparian buffer is a strip of forested or vegetated land bordering a body of water. The riparian 
buffer performs many natural functions including:  filtering sediment, nutrients and other 
contaminants; reducing the effect of drought on stream flow; supporting aquatic habitat by 
providing woody debris to the stream, controlling temperature and controlling light; and 
providing habitat for wildlife (Wenger 1999 and Schueler 1995).  Riparian buffers also provide 
many financial benefits to both the property owner and the community, including: minimizing  
flood damage; decreasing the need for public investment in stormwater management, flood 
control and pollution removal; increased property values; and reduced land maintenance costs     
(compared to formal lawns and other landscaped areas) (Schueler 1995). 

IMPORTANCE OF THE RIPARIAN BUFFER  
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The Neuse and Tar-Pamlico buffer   requirements exist to take advantage of the riparian buffer’s 
ability to reduce the amount of nutrients entering surface waters from developed areas. Riparian 
buffers slow the flow of stormwater runoff, greatly reducing the amount of sediment entering 
water bodies.  They also maximize filtering of stormwater runoff through the soil, causing excess 
nutrients to be taken up by plant roots and to bind to soil particles.   

Nutrient, Sediment and Pollutant Removal 

Studies show that the first 50 feet adjacent to a body of water provides the highest proportion of 
water quality functions.  They have demonstrated that riparian buffers remove 60-97 percent of 
sediment, 4-80 percent of nitrogen, and 28-77 percent of phosphorus (Peterjohn and Correll 
1984, USEPA 1995 and Lowrance et al. 1995).  Dillaha et al. (1988) found that even a fairly 
narrow buffer of 15 feet removed 76-87 percent of sediment while wider buffers of 30 feet were 
more effective and removed from 88-95 percent of sediment.  Mayer et al. (2007) examined the 
results of 89 buffers from 45 published studies and concluded that riparian buffers were very 
effective in removing nitrogen from water flowing through the riparian zone.  Specifically, they 
found that a 50-foot wide riparian buffer removed about 70 percent of the total nitrogen entering 
the buffer through stormwater.  Wenger (1999) reviewed four published studies and found that a 
30-foot wide riparian buffer removed 46-79 percent of the total phosphorus.   

The Neuse and Tar Pamlico buffer rules were based on science that examined the relationship 
between buffer width and nutrient removal. 

Although the Neuse and Tar-Pamlico buffer rules were adopted to reduce excess nutrient 
loading, riparian buffers have other benefits including: 

Other Buffer Benefits 

Buffers can also be an effective tool at minimizing pesticides and heavy metals in our 
waterways.  Neary et al. (1993) reviewed several studies in the Southeast and found that 
high concentrations of pesticides in water only occurred when there was no protected 
riparian buffer or pesticides were applied within the buffer.  A 1992 study by the 
Metropolitan Seattle Water Pollution Control Department found that riparian buffers 
were effective at removing/retaining hydrocarbons and metals from stormwater runoff 
(Herson-Jones et al. 1995).   

Removal of Pesticides, Heavy Metals, Bacteria and Viruses 

Buffers have also been shown to be effective at removing pathogens such as bacteria and 
viruses from stormwater runoff.  Trask et al. (2004) reported that buffers were very 
effective in removing Cryptosporidium parvum from simulated runoff.  Similarly, Collins 
et al. (2004) found that fecal bacteria (E. coli and Campylobacter sp.) were removed by 
buffer strips and concluded that buffers of at least 15 feet were needed to markedly 
reduce the levels of fecal bacteria.  Finally, Stout et al. (2005) examined runoff transport 
of fecal bacteria from manure and concluded that buffers are effective at removing these 
pollutants. 

Riparian buffers slow stormwater runoff, allowing water to infiltrate the soil and recharge 
the groundwater supply.  This helps control flooding and maintain stream flow during 

Flood Control 
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dryer times of the year (Connecticut River Joint Commissions 1998).  It also replenishes 
the water supply during periods of lower rainfall (Virginia Department of Forestry 2011). 

  

Wooded buffers have significant effect on stabilizing stream banks and preventing 
erosion which can impact downstream waters.  A study of more than 700 stream bends 
found that 67 percent of bends without vegetation eroded during a storm, while only 14 
percent of bends with vegetation showed erosion (Beeson and Doyle 1995).   

Streambank Stabilization 

 

A study done in Craven County found that waterfront property commands a higher 
premium compared to an otherwise equivalent property (Bin et. al., 2008).  The study 
also found that the mandatory riparian buffer rules did not lower waterfront property 
values.  The benefits that buffers provide in the form of improved water quality and 
general aesthetics may actually enhance riparian property values.   

Maintaining Waterfront Property Value 

A study done in Minnesota found that waterfront properties on lakes with better water 
quality were purchased at a higher price than those on lakes with lower water quality 
(Krysel et al. 2003).  Studies completed in Michigan, Maine and the Chesapeake Bay also 
found that water quality had a significant effect on residential property values (Brashares 
1995; Michael et al. 1996; Boyle et al. 1998, and Leggett & Bockstael 2000).   

According to USDA economists, 40-45 million acres of cropland have been converted to 
conservation areas in Maryland at an annual cost of $1 billion.  These conservation areas 
have generated $3.5-4.5 billion annually in water quality benefits, including reduced 
erosion, increased recreational fishing, navigation improvements, water storage, nutrient 
removal and flood control (Lynch et. al. 1999). Having an existing riparian buffer is less 
expensive than having to later acquire land for conservation.   

Lower Cost Alternative 

The rules require a 50-foot riparian buffer that is divided into two zones.  The 30 feet closest to 
the water (Zone 1) must remain undisturbed. The outer 20 feet (Zone 2) can be managed 
vegetation, such as lawns or shrubbery.  The riparian buffer rules also require diffuse flow of 
stormwater runoff.  Diffuse flow refers to overland water flow that is spread out over the 
landscape, not concentrated into a defined channel.  It is required on all buffered streams and 
must be achieved before stormwater runoff enters the riparian buffer from any new ditch or 
manmade conveyance. The buffers apply to intermittent streams, perennial streams, lakes, ponds, 
estuaries and modified natural streams that are depicted on the most recent printed version of the 
soil survey map prepared by the Natural Resources Conservation Service or the 1:24,000 scale 
quadrangle topographic map prepared by the U.S. Geologic Survey. 

BUFFER RULES OVERVIEW 
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Figure 1 

     

The riparian buffer rules allow for uses that are present and ongoing (i.e. existing uses) to remain 
in the buffer.  For new uses, the riparian buffer rules include a Table of Uses that lists the 
activities allowed in each zone of the buffer.  (Appendix 1- Neuse Table of Uses. Appendix 2- 
Tar-Pamlico Table of Uses).  There are three different categories of allowable activities: 

Exempt uses are allowed in the riparian buffer without approval from DWQ.   

Allowable uses may occur in the buffer only after written authorization from DWQ.   

Allowable with mitigation

Uses that are listed as prohibited or uses that are not included in the Table of Uses are prohibited 
unless a variance is granted.  Minor variances can be granted by DWQ for impacts to Zone 2 
only.  Major variances can be granted by the EMC for impacts to Zone 1 or Zones 1 and 2.   

 uses may occur in the buffer only after written authorization 
from DWQ that includes a mitigation strategy.   

Soon after adopting the final version of the Neuse buffer rules, the Environmental Management 
Commission also issued a general major variance for the Neuse and Tar-Pamlico basins to allow 
additional buffer impacts on lots of less than two acres that were platted prior to August 1, 2000 
(the date the final buffer rules went into effect in the Neuse River basin). Under the variance, a 
single-family residence in the coastal counties in the Neuse and Tar-Pamlico basins could 
encroach on the buffer as long as buffer impacts were minimized and any on-site wastewater 
system was installed landward of the buffer. There were also some additional conditions related 
to management of stormwater. The variance was only available to the person who owned the 
property at the time the buffer rules went into effect, although the variance approval could be 
transferred from the original owner to a later purchaser. 

In 2011, the General Assembly adopted a “grandfather” provision for lots of less than 2 acres 
that were platted prior to August 1, 2000 in the Neuse or the Tar Pamlico basin. (Session Law 
2011-394). The new grandfather provision, which has conditions very similar to the earlier EMC 
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variance, will eliminate the need to request a variance and be available to any lot owner without 
regard to when the property was purchased.  

Both the EMC variance and the more recent session law were intended to prevent small coastal 
lots that were platted before the buffer rules went into effect from being unbuildable as a result 
of the buffer requirements. The conditions strike a balance between allowing use of these lots for 
residential development as originally intended, while still maintaining water quality benefits 
afforded by conserving as much of the riparian buffer as possible. 

 

DENR solicited comments from the development community, the agricultural community, the 
forestry industry, the environmental community, local governments, property owners and other 
interested parties through a memo posted on the DWQ public notice website and the DWQ 401 
and Planning listservs. This memo had a 30-day public comment period (see page 15).  

COMMENTS RECEIVED 

By the end of the comment period, 36 letters were received (see pages 16 to 66).  10 of the letters 
recommended changes to the current buffer rules while 26 letters supported the current buffer 
rules and did not wish to see them revised or weakened.  

1. Nine letters were received from parties in favor of exempting all single family residential lots 
platted prior to Aug. 1, 2000.  

Summary of Comments Recommending Changes to the Buffer Rules (10 of 37 Letters) 

DENR does not recommend exempting all single family residential lots in the Neuse and 
Tar-Pamlico River Basins as this would significantly reduce the nutrient reduction 
benefits buffers provide. This effect would be cumulative throughout the basins and could 
be detrimental to water quality. From Aug.1, 2000 to Nov. 1, 2011, approximately 500 
buffer authorizations were issued for single family private residential properties. 
Approximately 350 commercial buffer authorizations were issued during that same time 
period.  

2. Five letters stated that coastal wetlands and other coastal vegetation should be measured as 
part of the 50-foot protected riparian buffer.  

Currently for the coastal counties that are in the Neuse and Tar-Pamlico basins, the 
riparian buffer measurement starts landward of the coastal wetlands (as shown in Figure 
1). DENR does not recommend altering the method for measuring the protected riparian 
buffer on shorelines where there are coastal wetlands. The term “coastal wetland” does 
not refer to all wetlands in the coastal counties; it refers specifically to what are 
commonly called “salt marshes” – wetlands that are regularly or irregularly flooded by 
tides. Buffers are measured from the landward edge of these salt marshes because the 
marsh functions as part of the estuarine surface water system.   
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As a result of the close connection between estuarine waters and salt marshes, measuring 
the buffer in a way that allows coastal wetlands to form part of the buffer would not serve 
the intended purpose of keeping nutrients and other pollutants out of the waters.   

Also, on some shorelines the fringe of coastal wetlands may also be more than fifty feet 
wide and counting those wetlands as part of the 50 foot riparian buffer would suggest to 
property owners that it may be possible to build in the coastal wetland itself. That would 
potentially create a conflict with federal law and other state laws.  Restrictions on 
development in coastal wetlands exist to protect fish and shellfish that make up North 
Carolina’s commercial and recreational fishing industry.  Ninety percent of the total 
value of North Carolina’s commercial catch is supported by the coastal marsh system 
[N.C. General Statute 113A-102 (a)].  

3. One letter stated the provision in [15A NCAC 02B .0233(9)(a)(i)(E) and [15A NCAC 02B. 
0259(9)(a)(i)(E)] should be deleted. That provision states that the applicant is not eligible to 
receive a variance if the property was purchased after the effective date of the buffer rule.  

The General Major Variance issued by the EMC for development of small lots platted 
before August 1, 2001 was limited to property owners who had purchased their lots 
before the buffer rules went into effect. The commenter’s concern about this limitation on 
the availability of the General Major Variance has recently been addressed in Session 
Law 2011-394 which created a grandfather provision that applies to those previously 
platted lots. The grandfather provision can be used by anyone who owns a lot of less than 
two acres in size that was platted prior to August 1, 2001 without regard to when they 
may have purchased the property. 

4. One letter stated there should be a general permit for buffer disturbance associated with 
piping streams, construction of bulkheads and retaining walls and building support pilings.  

Currently, there is a general permit for shoreline stabilization (including bulkhead 
installation) and a general permit for creation of access ways to piers and dock facilities. 
Piping streams could include any number of uses and thus would be difficult to permit 
under a general permit. Buildings, including their support pilings, require a major 
variance; therefore a general permit cannot be developed.  Since there is not a high 
demand for permitting retaining walls, DENR does not plan to develop a general permit 
for this activity at this time.   

5. Four letters came from parties wanting to see changes to the vegetation in the buffers in the 
coastal counties to allow for a better viewshed. One stated there should not be a requirement 
to have any vegetation above 2 feet in height in order to preserve the value of the property 
and to protect the water body, and the other two comments stated any vegetation that is less 
than 5 inches diameter breast height should be allowed to be cleared without significant 
ground disturbances and left in its natural condition.  

In the current buffer rules, Zone 2 must remain vegetated, which can include grass or any 
other type of vegetation, at any height (including less than 2 feet).  Zone 1 must remain 
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undisturbed; however, existing trees and shrubs can be pruned without a permit and 
invasive vegetation can be removed without a permit. 

Vegetation that is above 2 feet in height would primarily include native hardwood trees 
and shrubs. The well-developed root structure associated with native hardwood trees and 
shrubs provide for the nutrient, sediment and pollutant removal and more effective 
shoreline stabilization.  The native hardwood tree canopy provides temperature control, 
light control and terrestrial habitat.   

To maintain the important water quality functions of the riparian buffer, the current 
protections to the vegetation should remain in effect.    

6. One letter stated that internal memos between staff members or rulings from court cases 
should not have any effect on a property owner who was not a party to the case that the 
memo or ruling referred to. 

Where applicants have raised issues of ambiguity of the current buffer rules, DENR staff 
responded with memos to clarify the interpretation of the rules. DWQ provides public 
notice of these interpretation memos on the DWQ riparian buffer website and through the 
DWQ 401 listserv.  DWQ will review those buffer interpretation memos to determine 
whether any need to be adopted as rule amendments.   Court decisions that deal with 
interpretation of state laws and rules can have an effect that goes beyond the parties to 
the case. That is especially true if the decision comes from an appeals courts, because all 
other courts in the state have to follow those decisions. DENR also has a legal obligation 
to follow the law, including any interpretations of the law made by the state’s courts. 

7. Two letters were from parties wanting to see changes in how mitigation is regulated in these 
two basins.  

Pursuant to General Statute 143-214.20, DENR is moving forward with a draft 
consolidated buffer mitigation rule based on stakeholder input on how buffer mitigation 
is regulated.  

8. One letter suggested the correction of a codification error in the purpose statement of the Tar-
Pamlico Riparian Buffer Rule that will protect riparian owners from having to defend against 
erroneous arguments about the purpose of the rule. 

DENR appreciates this comment and will research this further.   

9. Two letters stated the Neuse and Tar-Pamlico buffer rules should be made into one 
comprehensive rule and one letter stated these buffer rules should be clarified.  

DENR concurs that one comprehensive rule would be easier to understand and 
implement. DENR would need to address this modification through the rulemaking 
process.    

10. One letter stated building set-back provisions should be re-examined to ensure conformity 
with local regulations and to prevent duplication.  
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DENR does try to coordinate with local governments to prevent duplication when 
possible.  However, DENR believes the building set-back provisions are necessary for the 
riparian buffer to function and protect water quality.   

11. One letter stated that the current Best Management Practices (BMPs) should be revised by 
removing all ineffective or outdated techniques.  

DENR does revise the Stormwater BMP manual regularly based on public input and new 
and innovative science and engineering standards.   

12. One letter stated these rules have a significant impact on waterfront properties and annual 
studies by NCDENR indicate no improvement in water quality, so these rules need to be 
curtailed or sunsetted in the future.  

Removing the existing function of the existing buffers would increase the nonpoint source 
load to the water bodies. Per General Statute 143-215.8B, all point sources and nonpoint 
sources of pollutants jointly share the responsibility of reducing the pollutants in the 
State’s waters in a fair, reasonable and proportionate manner. Removing the existing 
riparian buffer requirements would shift the burden of nutrient reductions to other 
sources such as farmers, local governments, etc.,  with engineered controls such as 
constructed wetlands and bioretention cells, which would be much more costly than 
maintaining existing riparian buffers.   

13. One letter stated that all variances should be handled at the staff level and not require EMC 
approval.  

Currently, minor variances for Zone 2 impacts are handled at the staff level.  Major 
variances for Zone 1 impacts do require EMC approval.  The EMC processes 
approximately 3-10 major variances a year and DENR processes approximately 45-50 
minor variances a year. DENR recommends keeping the EMC as the decision maker for 
major variances due to the low volume of major variance applications and due to the fact 
that the EMC has flexibility to approve variances that have very unique circumstances.   

14. One letter stated that all “Allowable” activities in the Table of Uses should be converted to 
“Regulation by Rule.” This approach eliminates the need to have staff approve such activities 
and will save considerable time and expense for property owners.  

Within the Table of Uses for each riparian buffer rule, there are “Exempt” uses that do 
not require DENR approval.  “Allowable” uses require DENR staff review and approval 
prior to the activity occurring in the buffer. By having DENR staff review the 
“Allowable” use applications, the staff can ensure that the final permitted activity will 
minimize the impacts to the buffers and provide protection to the natural resources, while 
still allowing development to occur within the buffers. DENR recommends keeping the 
current approval process in place for allowable uses. 

15. One letter proposed only requiring a 30-foot riparian buffer, but in exchange for 
“surrendering” Zone 2, the state should require a 30-foot riparian buffer in other river basins, 
targeting the most impaired basins first. 
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Scientific literature shows the 50-foot wide buffer is necessary to achieve the 30 percent 
nitrogen reduction goals required by Session Law 1995-572. The buffer rules were 
created in response to significant nutrient loads to the Neuse and Tar-Pamlico estuaries. 
Maintaining existing buffers in these two basins is part of an overall nutrient 
management strategy to reduce the nutrient loads in these two estuaries. Per General 
Statute 143-215.8B, all point sources and nonpoint sources of pollutants jointly share the 
responsibility of reducing the pollutants in the state’s waters in a fair, reasonable and 
proportionate manner. Removing the existing riparian buffer requirements would shift 
the burden of nutrient reductions to other sources, such as farmers, local governments, 
etc., with engineered controls such as constructed wetlands and bioretention cells, which 
would be much more costly than maintaining existing riparian buffers.  DENR does not 
support reducing the width of the protected riparian buffer.   

16. Two letters stated that protection of forested riparian buffers is widely recognized as the most 
effective, reliable and low-cost way to keep streambanks from eroding and to retain or 
assimilate many common stormwater pollutants.    

Summary of Comments Supporting Current Buffer Rules (27 of 37 Letters) 

17. One letter stated there is no practical artificial means of achieving the combination of stream-
bank stabilization (erosion protection) and stormwater infiltration (pollutant removal) that 
riparian tree roots and undisturbed forest soils provide.  

18. Four letters were from parties that did not want single family residential lots platted prior to 
August 2000 to be exempted.  Single family residential lots comprise a very large proportion 
of existing developed and yet-to-be-developed stream-front parcels in the Neuse and Tar-
Pamlico basins, as well as elsewhere throughout North Carolina.   Another similar comment 
for not exempting lots was for possible lawsuits associated with owners of lots that would 
now be considered exempt wanting compensation.  

19. Twenty-three letters stated this buffer zone was established to minimize disruption to 
stormwater runoff, provide flood control, stabilize stream banks, absorb excess nutrients, 
prevent shoreline erosion and to maintain fish and wildlife habitats.  

20. Two letters stated that continued water quality degradation will result in high cleanup and 
compliance costs. 
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Based on the results of the study, DENR offers the following recommendations: 

RECOMMENDATIONS 

(i) Whether the Neuse and Tar-Pamlico riparian buffer rules might be amended or implemented 
in a different way to achieve the same level of water quality protection while reducing the 
impact to riparian property owners in the two river basins. 

 Scientific literature indicates that a 50-foot buffer, as required by the current Neuse and 
Tar-Pamlico buffer rules, is necessary for effective nutrient removal from existing 
landscapes to protect the water quality in the Neuse and Tar-Pamlico River Basins. 
Removing the existing riparian buffer requirements would place an increased burden for 
nutrient reductions on other sources, such as wastewater treatment plants, industrial 
dischargers, local government stormwater systems and agriculture.  Getting additional 
reductions from those sources is typically more costly than maintaining existing riparian 
buffers.   

 (ii) Exempting all single family residence lots (lots of two acres in size or less) platted prior to 
Aug. 1, 2000. 

 Under Session Law 2011-394(17), a grandfather provision allows some encroachment 
into the buffer if that is necessary to construct a residence on  a single-family residential 
lot (two acres in size or less) platted prior to Aug. 1, 2000 in the coastal area. The 
provision allows additional flexibility in siting structures on these small, previously 
platted lots without having to go through a variance process for impacts in Zone 2 of the 
protected riparian buffer.  

DENR recommends expanding the grandfather provision outlined in Session Law 2011-
394 to all single family residential lots (lots of two acres in size or less) throughout the 
Neuse and Tar-Pamlico River Basins.  As provided under S.L. 2011-394, where 
application of the riparian buffer requirements would preclude construction of a single-
family residence and necessary infrastructure, such as an on-site wastewater system,  this 
would allow a single-family residence  to encroach on the buffer if all of the following 
conditions are met:  
 

(1) The residence is set back the maximum feasible distance from the top of bank, 
rooted herbaceous vegetation, normal high-water level or normal water level, 
whichever is applicable, on the existing lot and designed to minimize encroachment 
into the riparian buffer.  

(2) The residence is set back a minimum of 30 feet landward of the top of bank, rooted 
herbaceous vegetation, normal high-water level or normal water level, whichever is 
applicable.  

(3) Stormwater generated by new impervious surface within the riparian buffer is 
treated and diffuse flow of stormwater is maintained through the buffer.  
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(4) If the residence will be served by an on-site wastewater system, no part of the septic 
tank or drainfield may encroach into the riparian buffer. 

 

Scientific literature indicates that a 50-foot riparian buffer performs many functions that 
protect water quality, including nutrient, sediment and pollutant removal, flood and 
temperature control, and stream bank stabilization.  The Neuse and Tar Pamlico buffer 
rules were adopted specifically to address nutrient loading from developed areas as part 
of a larger nutrient management strategy that also requires reductions from municipal and 
industrial dischargers and agriculture. Removing the existing riparian buffer requirements 
would shift the burden of additional nutrient reductions to those other sources, such as 
farmers, local governments, etc., which would be much more costly than maintaining 
existing riparian buffers.   

CONCLUSION  
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