
MEMORANDUM 

TO: 

FROM:  

SUBJECT: 

ENVIRONMENTAL REVIEW COMMISSION 

The Honorable Jimmy Dixon, Co-Chairman 

The Honorable Chuck McGrady, Co-Chairman 

The Honorable Trudy Wade, Co-Chairman 

HOUSE OF REPRESENTATIVES SUBCOMMITTEE ON AGRICULTURE AND NATURAL AND 

ECONOMIC RESOURCES 

The Honorable Jimmy Dixon, Co-Chairman 

The Honorable Pat McElraft, Co-Chairman 

The Honorable Roger West, Co-Chairman 

SENATE APPROPRIATIONS SUBCOMMITTEE ON NATURAL AND ECONOMIC RESOURCES 

The Honorable Andrew Brock, Co-Chairman 

The Honorable Bill Cook, Co-Chairman 

The Honorable Trudy Wade, Co-Chairman 

FISCAL RESEARCH DIVISION 

Mollie Young, Director of Legislative Affairs 

Progress Report in Petitioning the US Army Corp of Engineers for Wetlands Mitigation 

Flexibility 

Pursuant to Session Law 2015-241, section 14.24(a), “the Department shall report on its progress in 

petitioning the Corps Offices as required by subsection (a) of this section to the Environmental Review 

Commission, the chairs of the Senate Appropriations Committee on Natural and Economic Resources and 

the House Appropriations Committee on Agriculture and Natural and Economic Resources, and the Fiscal 

Research Division no later than March 1, 2016.” The attached document satisfies this reporting 

requirement.    

If you have any questions or need additional information, please contact me by phone at 919-707-8618 or 

via email at Mollie.Young@ncdenr.gov. 

cc: Tom Reeder, Assistant Secretary for Environment, DEQ 

Michael Ellison, Director of Mitigation Services, DEQ 



Progress Report in Petitioning the US Army Corp of Engineers for Wetlands 

Mitigation Flexibility 
Department of Environmental Quality, Division of Mitigation Services 

In accordance with North Carolina Session Law 2015-241, Section 14.24(a), the North 

Carolina Department of Environmental Quality petitioned the United States Army Corps of 

Engineers (USACE) to allow for public and private mitigation providers within the state to 

perform wetland mitigation outside of the eight-digit Hydrologic Unit Code (HUC) where 

development will occur in order to allow for greater flexibility of mitigation. This request was 

made with two observations:   

(1) that there have been inconsistent case-by-case allowances for multi-HUC

mitigation credit usage by the Wilmington District, particularly with unique North 

Carolina Department of Transportation off-site mitigation sites in the past (a situation that 

does not allow any predictability for mitigation providers in the District), and  

(2) that mitigation banks in other USACE Districts in the Southeastern United

States are routinely afforded substantially larger service areas. As required by the Session 

Law, the petition was sent to the Wilmington District, the South Atlantic Division, and 

the Headquarters of the United States Army Corps of Engineers.  

On February 19th, the Department of Environmental Quality received a response from 

Colonel Kevin Landers, Sr., the District Commander for the Wilmington District of the South 

Atlantic Division of the United States Army Corps of Engineers. In his response, Colonel 

Landers pointed out that mitigation credits are generally available statewide through the DEQ 

Division of Mitigation Services, and that when located within the same HUC as proposed 

impacts, mitigation credits provided by the state are preferred over credits outside the HUC of 

impact that could be provided by private enterprise. Colonel Landers concluded that “the 

Geographic Service Areas currently in place are generally consistent with the current practices of 

other Districts, and are compliant with Federal rules and regulations.” Therefore, despite the 

Department’s request, the Wilmington District appears to have no plans to allow for greater 

flexibility and opportunity to perform wetlands mitigation outside of the eight-digit Hydrologic 

Unit Code (HUC) where development well occur, for both public and private development. 

Please find attached Colonel Lander’s full response. 



DEPARTMENT OF THE ARMY 

WILMINGTON DISTRICT, CORPS OF ENGINEERS 

69 DARLINGTON AVENUE 

WILMINGTON, NORTH CAROLINA 28403-1343 

February 4, 2016 

Regulatory Division 

Subject: North Carolina petition for Multi-HUC Service Areas for Mitigation 

Donald R. van der Vaart, Secretary 
North Carolina Department of 

Environmental Quality 
1601 Mail Service Center, 
Raleigh, North Carolina 27699-1601 

Dear Secretary van der Vaart: 

RECEIVED 

efflce of the Secretary 

FEB 1 9 2016 

O-epartment of Environment 
ond Na1urai Resources 

Please reference your letters dated January 4, 2016, from the North Carolina Department of 
Environmental Quality (NCDEQ) concerning expansion of mitigation service areas to the 
Wilmington District (District), to Brigadier General C. David Turner, and Lieutenant General 
Thomas P. Bostick. Your letters requested the District consider revisions to the Geographic 
Service Areas (GSAs) cmrently used for compensatory mitigation requirements associated with 
Department of the Army (DA) permits. We understand that this request was also a requirement 
of North Carolina Session Law 2015-241, Section 14.24(a), which mandates that NCDEQ 
petition the District in this regard. 

We have given much consideration to this petition and understand the economic impact that 
GSAs have on the business of mitigation banking within the state. Furthermore, in our review of 
the District's GSAs, we have considered the recommendations of the Presidential Memorandum 
referenced in your letters, as well as the requirements of 33 CFR Part 332, Federal Mitigation 
Rule (Rule). After thorough consideration of this matter, we have concluded that the GSAs 
currently in place are generally consistent with the current practices of other Districts, and are 
compliant with Federal rules and regulations. 

Consistency with other USA CE Districts 

As you know, the Wilmington District (District) has historically used the 8-digit Hydrologic 
Unit Code (HUC) as the basis for establishing GSAs. However, a case-by-case consideration of 
a different GSA can be made based on site specific factors such as credit demand, ecoregion, and 
the types of aquatic resources being impacted and restored. The Wilmington District has 
received several requests in recent years to reconsider the GSAs. Therefore, we have routinely 
communicated with other Districts, particularly within the South Atlantic Division (SAD), to 












