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PRIVATE PROCESS IN N.C. & SAFETY

N.C. has private process of personal service has been
available since 1995, in the form of Rule 4(h1) of the NC

Rules of Civil Procedure

“(h1) Summons--When process returned unexecuted.--If a proper officer
returns a summons or other process unexecuted, the plaintiff or his agent or
attorney may cause service to be made by anyone who is not less than 21
years of age, who is not a party to the action, and who is not related by blood
or marriage to a party to the action or to a person upon whom service is to be
made. Except for claims severed by a magistrate pursuant to G.S. 7A-223(b1),
this subsection shall not apply to executions pursuant to Article 28 of Chapter 1
or summary ejectment pursuant to Article 3 of Chapter 42 of the General
Statutes.”

This rule was recently referenced in S88/SL2017-143 when a
landlord-tenant case is “severed” into possessory and monetary
portions when the case isn’t personally served.

Since 1995, there have been no calls, no public outcry, no lobbying
efforts of any kind to repeal or amend Rule 4(h1) in any way — even
though private process via personal service has existed all this time
—and in federal courts as well.

Thus, there is NO SIGNIFICANT SAFETY ISSUE in play.




PRIVATE PROCESS SERVERS
IN FEDERAL COURTS AND
STATES OTHER THAN N.C.




PRIVATE PROCESS: FEDERAL COURTS

* Private Service of Process is a common feature in
federal court systems in the United States,
including federal courts in North Carolina.

* This includes such venues as the U.S. District
Courts and U.S. Bankruptcy Courts in North
Carolina.

 Authority: Federal Rules of Civil Procedure, Rule
4(c)(2):

“(c) Service.

(2) By Whom. Any person who is at least 18
years old and not a party may serve a
summons and complaint.”




PRIVATE PROCESS: OTHER STATES

Private Service of Process is also a common feature

of most state court systems in the United States.

At present, THIRTY-FOUR (34) states, plus D.C., allow

some form of private service of process as a primary

means of delivering complaints and summons.

Of those 34 states, TWENTY ONE (21) generally allow

private service to be performed by any adult.

Common features:

* Must be 18 (some 19 or even 21) years or older.

* Must neither be a party to, nor related to a party
to, the lawsuit.

Of those 34 states, THIRTEEN (13) permit various

forms of private service that involve either

registration, licensure, and/or required education as

a prerequisite.




PRIVATE PROCESS: ANY ADULT STATES

As mentioned previously, TWENTY ONE (21) states,
plus D.C., generally allow private service to be
performed by most any adult, other than parties to
the action or persons related to such parties.

Those states / jurisdictions are:

Alabama
Colorado
District of Columbia
Hawaii
Idaho
Indiana
lowa
Maryland
Michigan
Minnesota
Mississippi

New Jersey
New Mexico
North Dakota
Oregon
South Carolina
South Dakota
Tennessee
Utah

Virginia

West Virginia
Wisconsin



PRIVATE PROCESS: PERMITTED WITH PREREQUISITES

 As mentioned previously, THIRTEEN (13) states
allow private service, though with certain additional
requirements.

* Those states / jurisdictions are:

e Alaska * Nevada

e Arizona * Nebraska

e (California * New York ****
* Florida * e Oklahoma
 lllinois ** e Texas

e Missouri *** e Washington

* Montana

* Requires court certification.

*x Only in cities with population less than 2,000,000

¥*%  St. Louis area only

**x*  New York City; other areas have varying
requirements



PRIVATE PROCESS IN N.C.




PRIVATE PROCESS IN N.C.

* At present, North Carolina does not permit private service
of process by hand-delivery of the summons and complaint
by a private person — unless (1) appointed by the Clerk of
Superior Court or (2) a returned, unexecuted summons.

 Authority: N.C. Rules of Civil Procedure, Rule 4(h) and Rule
(4)(h1).

(h) Summons — When proper officer not available. — If at any time there is not in a county a
proper officer, capable of executing process, to whom summons or other process can be
delivered for service, or if a proper officer refuses or neglects to execute such process, or if such
officer is a party to or otherwise interested in the action or proceeding, the clerk of the issuing
court, upon the facts being verified before him by written affidavit of the plaintiff or his agent
or attorney, shall appoint some suitable person who, after he accepts such process for service,
shall execute such process in the same manner, with like effect, and subject to the same
liabilities, as if such person were a proper officer regularly serving process in that county.

(h1) Summons — When process returned unexecuted. — If a proper officer returns a summons or
other process unexecuted, the plaintiff or his agent or attorney may cause service to be made
by anyone who is not less than 21 years of age, who is not a party to the action, and who is not
related by blood or marriage to a party to the action or to a person upon whom service is to be
made. This subsection shall not apply to executions pursuant to Article 28 of Chapter 1 or
summary ejectment pursuant to Article 3 of Chapter 42 of the General Statutes.




PRIVATE PROCESS IN N.C.

 Serving Private Persons: N.C. Gen. Stat. § 1A-1, Rule 4(j)(1)

> Rule 4(j)(1): “. .. Upon a natural person by one of the following:

> a. By delivering a copy of the summons and of the complaint to the natural
person or by leaving copies thereof at the defendant's dwelling house or usual
place of abode with some person of suitable age and discretion then residing
therein [NOTE: usually Sheriff Only].

> b. By delivering a copy of the summons and of the complaint to an agent
authorized by appointment or by law to be served or to accept service of
process or by serving process upon such agent or the party in a manner
specified by any statute [NOTE: usually Sheriff Only].

> ¢. By mailing a copy of the summons and of the complaint, registered or
certified mail, return receipt requested, addressed to the party to be served,
and delivering to the addressee [NOTE: U.S. Postal Service].

> d. By depositing with a designated delivery service authorized pursuant to 26
U.S.C. § 7502(f)(2) a copy of the summons and complaint, addressed to the
party to be served, delivering to the addressee, and obtaining a delivery receipt.
As used in this sub-subdivision, "delivery receipt" includes an electronic or
facsimile receipt. [Note: This method refers to FedEx, UPS, etc.]

> e. By mailing a copy of the summons and of the complaint by signature
confirmation as provided by the United States Postal Service, addressed to the
party to be served, and delivering to the addressee.” [NOTE: U.S. Postal
Service].




PRIVATE PROCESS IN N.C.

e How Does One Prove Service Other Than By Sheriff?
» N.C. Gen. Stat. § 1A-1, Rule 4(j2)(2):
>

“(2) Registered or Certified Mail, Signature Confirmation, or Designated
Delivery Service. — Before judgment by default may be had on service by
registered or certified mail, signature confirmation, or by a designated delivery
service authorized pursuant to 26 U.S.C. § 7502(f)(2) with delivery receipt, the
serving party shall file an affidavit with the court showing proof of such
service in accordance with the requirements of G.S. 1-75.10(a)(4), 1-75.10(a)(5),
or 1-75.10(a)(6), as appropriate. This affidavit together with the return receipt,
copy of the proof of delivery provided by the United States Postal Service, or
delivery receipt, signed by the person who received the mail or delivery if not
the addressee raises a presumption that the person who received the mail or
delivery and signed the receipt was an agent of the addressee authorized by
appointment or by law to be served or to accept service of process or was a
person of suitable age and discretion residing in the addressee's dwelling
house or usual place of abode . . ..”




CONCLUSIONS

Clearly, Private Service of Process is a viable, reasonably safe,
and efficient method of service of summons and complaints.
Why?

1. Itis used in federal courts nationwide, including locations
in North Carolina.

2. Itis used in thirty-four (34) states and the District of
Columbia.

3. Itis even used in North Carolina’s state courts when
appointed by the Clerk of Court or upon the severing of a
small claims summary ejectment case.

4. Nothing is completely safe. Howeuver, it is clear that the
national use of private servers in a significant majority of
states establishes the practice as reasonably safe. Any
potential issues for private service are the same as for law
enforcement officers.

5. Limited private personal service has been available in NC
since 1995 without significant safety issues in the 23 years of
its existence.



