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BRIEF OF THE REVISOR OF 3TATUTES ON 

c-11 
(1959) 

A BILL TO ~iEND CHAPTER 1 OF THE GENE .. tAL STATUTES SO AS TO STATE 
THE EFF~CT ON A COUNTERCLAIM OF THE GRANTING OF A NONSUIT AS TO 
THE PLAINTIFF'S CAUSE OF ACTION. 

The North Carolina cases hold that When the defendant, 

at the close of the plaintiff's evidence, moves for judgment dis­

missing the plaintiff's action as of nonsuit he in effect submits 

to a voluntary nonsuit on his own counterclaims. GRUBER v. E~ffiANKS, 

199 N. C. 335 (1930). 

This rule results in penalizing a defendant who has a 

valid counterclaim because the plaintiff had a poor cause of action. 

It compels him to either try out the plaintiff's defective cause 

or to move for dismissal as of nonsuit and thus be out of court on 

his own valid cause. To elect the latter means that the defendant 

who has been put to expense and trouble in filing pleadings, calling 

witnesses, examining jurors and doing everything else connected with 

the commencing of a lawsuit, must then go out and institute a new 

action and go through the whole procedure again in order to adju­

dicate his claims. 

It would appear that the defendant, once he has been 

brought into court, has some equitable right involved in the con­

troversy to have his claims in the matter determined regardless of 

the validity of the plaintiff's cause and without bringing a new 

action. Accordingly, the General Statutes Commission has drafted 

this bill to overturn the rule as it now stands and to provide that 

defendant's motion for dismissal as of nonsuit as to plaintiff's 

cause of action shall not amount to the taking of a voluntary non­

suit as to any counterclaims he may have been permitted to plead. 

The General Statutes Commission respectfully recommends 

enactment of this bill. 

Thomas L. Young 
Revisor of Statutes 
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BRIEF OF THE REVISOR OF STATUTES ON . 

C-90 
(1959) 

A BILL TO AMEND G. S. 47-18 TO CORRESPOND WITH G. S. 47-20 AND 
G. S. 47-20.1 WITH REGARD TO LIEN CREDITORS AND PLACE OF REGISTRA­
TION. 

The sole purpose of this bill is to cause G. S. 47-18 to 

conform in language to G. s. 47-20 and G. s. 47-20.1, for the sake 

of uniformity. No substantive change in the law is effected. 

In 1953, G. S. 47-20 was amended aid G. S. 47-20.1 was 

added. The amendment of G. S. 47-20 made it require recordation 

only as to lien creditors, which was already the law by judicial 

interpretation. FRANCIS v. HERREN, 101 N. C. 497, 507 (1888). 

G. S. 47-20.1 requires registration of mortgages and deeds of trust 

of real property in the county in which the land lies or in each 

county 1n which a portion of the land lies if more than one. These 

changes resulted in an inconsistency between the language of these 

sections and that of G. S. 47-18, relating to the registration of 

conveyances,· ·contracts to convey and leases of land, which statutes 

were formerly construed interchangeably. COWEN v. WITHROW, 112 N.C. 

736 (1893}. 

This bill is designed to eliminate this inconsistency and 

retain interchangeable construction by incorporating into G. S. 47-18 

language similar to that found in G. S. 47-20.1, giving effect to 

multiple registration of conveyances when land lies in more than one 

county. The bill also inserts the word "lien" before the word 

•'creditors" in the third line of G. s. 47-18, thus making it conf'orm 

tq G. S. 47-20 as earlier amended. 

In addition to the above, G. s. 47-18 is broken down into 

sections: the first section consisting Qf the substance of the 

aw; and the second section consisting of the saving proviso now 

found in the present statute, without change other than in the manner 

of stating dates. This change in the manner of stating dates from 

words to words and .ftg,_,~'!IB is in conform! ty with 'tett;;r p:L"a~tlces in 

legislative drafting and codification of statutes. No substantive 

change is effected by this rearrangement. 

The General Statutes Commission respectfully urges the en­

actment of' this legislation. 

Thomas L. Young 
Revisor of Statutes 
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C-110 
(1959) 
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BRI~F OF THE REVISOR OF STATUTES ON 
A BILL TO ~~~ND G. S. 24-2 SO AS TO MAKE ITS PROVISIONS APPLY 
.tiHERE A DEBTOR OR OTHER PERSON SEEKS EQUITABLE RELIEF. 

May a debtor who has given a mortgage to secure the pay­

ment of a usurious loan go into a North Carolina court to restrain 

foreclosure and have the usurious charges eliminated from his debt? 

No, except upon first tendering or paying the principal and interest 

at the legal rate as a condition to obtaining the relief sought. 

N.C. hORT. CORP. v. WILSON, 205 N.C. 493 (1933); COREY v. HOOK, 

171 N. C. 229 (1916). 

G. S. 24-2 provides in effect that knowingly charging a 

greater rate of interest than six per cent (6%) per annum shall 

work a forfeiture of all the interest agreed to be paid, and that 

if a greater rate of interest than six per cent has already been 

paid then the one so paying can recover back twice that amount. 

Also it provides that if suit is brought to collect on the obliga­

tion bearing a greater rate of interest than six per cent, the other 

party can plead the penalties of the section as a counterclaim. 

Statutes such as G. s. 24-2 are designed to discourage 

the charging of usury regardless of the form of the transaction, 

which policy has been enforced in the Court in numerous cases. How­

ever, unfortunately, the above described situation also exists in 

North Carolina, allowing the creditor to escape usury penalties by 

bringing foreclosure. It is true the debtor can pay the usury and 

then sue under G. s. 24-2 to recover twice the interest paid but 

not all debtors have the money to do this. 

There is no logical justification for this rule which, 

in requiring tender of principal and legal interest as a condition 

to relief, tends to thwart the statutory policy of penalizing usury. 

The present North Carolina law enables the usurer to play a game of 

"heads I win, tails I don't lose." He makes a usurious loan and 

takes se.:;ur.i.ty; if the debtor pays tne usury in ignorance of his 

rights the creditor has accomplished his illegal purpose; if, on 

the other hand, the debtor does not pay and the creditor brings 

foreclosure, the debtor, as a condition to relief against the fore­

closure, must pay all that the creditor would have been entitled to 
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under a legal bargain. Thus the teeth of the usury statute are 

drawn. Several other states have abrogated a similar rule by 

statute and several others by judicial interpretation. See, e. g., 

N. Y. COlJSOL. LAWS SERVICE, General Business Law ~ 377; VA. CODE 

ANN. 6-349; ROBBINS v. BLANC, 105 Fla. 625, 142 So. 223 (1932). 

Accordingly, the General Statutes Commission has drafted 

this bill to amend G. s. 24-2 so as to overturn the inconsistent 

rule and provide that no tender of principal and interest shall be 

required as a condition to equitable relief from usury. 

The Gene~l St.atnt.es Commi sRion r~s~ct.fully urges the 

adoption of this bill. 

-2-

Thomas L. Young 
Revisor of Statutes 
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BRIEF OF THE REVISOR OF STATUTES ON 

C-195 
(1959) 

A BILL TO AMEND G. S. 14·391 SO AS TO CLARIFY THE MEANING OF THE 
STATUTE. 

As now written G. S. 14-391 is unclear in meaning and con­

tusing in terminology. This bill is designed to correct these de£ects 

as follows: 

(1) As now written, the statute makes re£erence to lending 

money by conditional sale. However, since a conditional sale is a 

£orm of sale and not a security for money lent, this bill amends 

G. s. 14-391 by changing "conditional sale" to "purported conditional 

sale." This new terminology is felt to better describe the devices, 

resembling in some way or other the true conditional sale, which are 

used in lending money. 

(2) Further, the statute as now written re.fers to "assign­

ment or sale o.f wages." This bill deletes the words "or sale" as 

surplusage. Such words are also inept, because a loan would not be 

made on a "sale" o.f wages. 

(3) Re.ference to forfeiture o.f double interest paid as 

part o.f the criminal penalty imposed .for violation of this statute 

raises the question o.f whether this penalty is in addition to or in 

lieu o.f the civil remedy .for usury provided tor in G. S. 24-2. I£ it 

is in lieu o.f the remedy of G. s. 24-2, the victim o.f usury would 

entirely lose any benefit under G. s. 24-2. Thus, if he had paid 

usurious interest he could not even recover back that paid, not to 

mention the double recovery allowed. On the other hand, if the double 

forfeiture is in addition to the remedies of G. S. 24-2, the lender 

may stand to forfeit four times the interest paid. It is obvious 

at the meaning of the provision for double £orfeiture in G. s. 
14-391 is questionable. This uncertainty is laid at rest by this 

bill, amending G. s. 14-391 to provide that persons who commit any of 

the acts enumerated shall be guilty of a misdemeanor and in addition 

shall be subject to the provisions of G. s. 24-2. This makes it clear 

that the remedies of G. s. 24-2 are not part of the criminal penalty 

but that even though the usurious lender has been convicted of this 

m~sdemeanor, he can still be made to respond as provided in G. s. 
24-2. 
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No other substantive change is effected by this bill, how­

ever the statute has been rearranged by breaking it down into sub­

sections which are easier to read and understand than the block 

paragraph form in whieh it is now found, and to conform to better 

statutory drafting practices. 

The General Statutes Commission respectfully recommends the 

enactment of this bill. 

- 2 -

Thomas L. Young 
Revisor of Statutes 
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BRIEF OF THE REVISOR OF STATUTES ON 

C-514 
(1959} 

A BILL TO AMEND CHAPTER 39 OF THE GENERAL STATUTES SO AS TO DEI'ERMINE 
THE RISK OF DESTRUCTION OR CONDEMNATION AS BETWEEN VENDOR AND PUR­
CHASER OF REAL PROPERTY. 

Smith makes a rully binding contract to buy a house and lot 

rrom Jones on June 1 ror $10,000.00. Possession and title are to be 

delivered on August 1. On July 1 the house (recently erected at a 

cost or ~8,000.00) is destroyed by rire set by lightning. Must Smith 

still go through with the bargain and pay the full $10,000.00 purchase 

price? 

Yes, under the law in North Carolina as stated b,r the Court 

in cases not exact factual situations. See, e. g., 'HAREHOUSE CO. v. 

WAREHOUSE CORP., 185 N.C. $18, $23 (1923); POOLE v. SCOTT, 228 N. C. 

464 (1948). This rule is based on the proposition that where there 

is pending the sale and purchase of real property and buildings there-
'' 

on are destroyed by rire or otherwise taken without the fault of 

either or the parties, the loss will fall on the one who is the 

"owner" of the property at the time or the loss. Ir the negotiations 

have resulted in an enrorceable contract to convey, the courts in the 

absence of a stipulation to the contrary will consider the purchaser 

as the owner or the property, unless the vendor is not at the time in 

a position to convey or to enrorce the contract. 

This would accord with decisions r~om other jurisdictions 

which follow or have followed the same principles as does North 

Carolina. See, e. g., CAMMARATA v. MERKEWITZ, 198 N. Y. Supp. 825 (192. 

where it was held that the buyer or a farm had to bear the loss of a 

barn which burned after the premises had been contracted ror, but be­

ore delivery or the deed and possession; BREWER v. HERBERT, 30 Md. 

( 1869). 

It is relt that this is contrary to the general understand­

ing of ordinary people where there is a contract to purchase, par-

ticularly where p~ssession 3S well as tltl~ i~ to be delivered in the 

ruture. It is rurther relt that the better rule is that until either 

legal title or at least possession is transrerred to the purchaser 

the risk or loss rests on the vendor Who actually has title and right 

or possession. 

This bill rollows the Uniform Vendor and Purchaser Risk Act, 
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prepared by the National Conference of Commissioners on Uniform State 

Laws and heretofore adopted by California, Hawaii, Michigan, New York, 

Oregon, South Dakota and Wisco~1P~ and provides: 

(l) That where neither possession nor title has been trans­

ferred to the buye~ under a contract to buy and sell realty, and all 

or a material part of 1he subject matter of the contract is destroyed 

without fault of the purchaser or taken by eminent domain, the seller 

cannot enforce the contract and the buyer can get back whatever he 

has paid on the price; but 

(2) Where either title or possession has been transferred 

the purchaser is not relieved of the contract by reason of destruc­

·tion or condemnation of all or a material part without fault of the 

seller. 

The General Statutes Commission respectfully recommends the 

enactment of this bill. 

- 2 -

'Thomas L. Young 
Revisor of Statutes 
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SPECIAL REPORT OF THE 

GENERAL STATUTES COMMISSION 

ON 

AN ACT TO REWRITE THE 

INTESTATE SUCCESSION LAWS 

OF NORTH CAROLINA AND 

TWO COMPANION BILLS 

C-879 
(1959) 
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SPECIAL REP-oRT OF THE GENERAL STATUTES COMMISSION 

on 

AN ACT TO REWRITE THE INTESTATE SUCCESSION LAWS 

OF NORTH CAROLINA AND TNO COMPANION BILLS. 

TO THE GENERAL ASSEMBLY OF NORTH CAROLINA: 

In the regular biennial report of the General Statutes 

Commission to the 1959 General Assembly, dated February 7, 1959, 

it was stated that three Commission bills, proposed for action b¥ 

this General Assembly, would be the subject of a separate report. 

The three bills were prepared by a special committee com­

posed of Mr. Fred B. McCall, Professor of Law, University of North 

Carolina School of Law; Mr. Bryan Bolich, Professor of Law, Duke 

University School of Law; and Mr. Norman A. Wiggins, Professor of 

Law, Wake Forest College School of Law. The bills are as follows: 

(1) An act to rewrite the intestate succession laws of 

North Caro~ina; 

(2) An act to provide for the creation of and t;o limit 

the conveyance of family homesltes; and 

(3) An act to rewrite the statutes on dissent from wills. 

With this letter of transmittal, the Commission submits for 

consideration by the General Assembly: 

(1) A report by the special drafting committee to the 

General Statutes Commission, setting out the back­

ground of this work and explaining the same in general 

terms; and 

{2) A copy of each of the three bills, togethar with the 



L. 

drafting committee's comments thereon. 

In submitting this special report, the General Statutes 

Commission wishes to: make grateful acknowledgment of the outstanding 

services of the drafting co~ttee in undertaking and completing this 

difficult project; recommend the enactment of each of these three 

bills; and suggest that sufficient copies of this report be printed 

for distribution to interested persons throughout the State. 

This the 16th day of February, 1959. 

Thomas L. Young 

Revisor of Statutes 

Ex officio Secretary 

·. 

Respectfully submit ted, 

Robert F. Moseley, Chairman 

Frank w. Hanft, Vice Chairman 

James H. Pou Bailey 

E. c. Bryson 

J. W. Hoyle 

R. G. Kittrell, Jr. 

Buxton Midyette 

E. K. Powe 

James A. Webster, Jr. 
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REPORT OF DRAFTING COMMITTEE TO THE GENERAL 

STATUTES COMMISSION OF THE STATE OF NORTH CAROLINA -

Mr. Robert F. Moseley, Chairman 

Dear Mr. Moseley: 

In the latter part of the year 1957, the General Statutes 

Commission, cognizant of the ~rest need for a new and up-to-date 

Intestate Succession Act for North Carolina, requested Professors 

Fred B. McCall of the University of North Carolina Law School, 

Bryan Bolich of Duke University Law School, and Norman A. Wiggins 

of Wake Forest College Law School to serve as a special committee 

to draft such a statute for and in behalf of the Co~ission, and, 

subject to the approval of that body, to be submitted to the 1959 

General Assembly for enactment into law. 

?ursuant to this r~quest, the drafting committee agreed 

to undertake this task. It met first in Chapel Hill on November 8, 

1957, and has since held some twenty meetings. As it began its 

work, your committee was fully cognizant of the fact that North 

Carolina needs a modern intestate succession act for the reason 

that, with but slight modifications in the law, North Carolina 

still determines the descent of real property to the heirs of a 

deceased person accordin~ to canons of descent enacted in 1808; 

and that our statute governin~ the distribution of personal property, 

with some legislative chan~es made from time to time, traces its 

ancestry directly to th9 English Statute of Distribution of 1670. 

In order to familiarize itself with modern legislative 

trends, your committee studied carefully the laws of England and 

of the states which have revised and brought up to date, in 

the light of changing social conditions, their laws of intestate 

succession. We have also profited by our study of the Model Probate 

Code. We have further had the benefit of the study made by the Com­

mission on the Revision of the Laws of North Carolina Relating to 

Estates (1934-1939) and one recently made on the subject by Professor 

Wiggins at Columbia University. 

After nearly a year's work your drafting committee presented 

in September, 1958, a proposed new intestate succession act for North 

Carolina to the General Statutes Commission for its consideration. 
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The new statute, as drafted by our commdttee, represented an attempt 

on our part to revise the present laws of North Carolina in order to 

modernize them and thus bring them in line with present-day thinking 

on the subject of intestate successiono Without going into detail 

at the present time, your committee recommended for your consideration 

the following propositions: 

(1) The abolition of the distinction between real and 

personal property for devolution purposes and the harmonization 

into one system of the rules of succession with but one class of 

distributees entitled to take both kinds of property. This would 

eliminate the two separate st~tutes for the descent of real property 

and the distribution of personal property which we now have. 

(2) The abolition of the distinction between ancestral 

and non-ancestral property and between inheritance rights of rela­

tives of the whole and half-bloodo 

(3) The abolition of the old marital life estates of dower 

and curtesy and the substitution in lieu thereof of an outright por­

tion in fee simple of the decedentvs estate for the surviving spouse, 

the size of the share to depend upon the number of surviving children 

and of those who have died leaving lineal descendantse In some 

instances, where there ere no surviving children of their lineal 

descendants, the surviving spouse may take the entire estate of the 

decedent. The surviving spouse is, by the proposed statute, made 

the legal heir of the decedent spouse. For inheritance purposes hus­

band and wife ere placed on an.equal basis, and a floor is put under 

the share that goes to the surviving spouse. 

(4) That each spouse be given the right to dissent from 

the other spouse's will. 

(5) That parents be given prefarence over brothers and 

sisters in inheritance from the intestate. 

(6) That there be no limitation on the right of succession 

by lineal descendants of an intestate; but that the right of succes­

sion by collateral kin not be extended beyond the fifth degree of 

kinship to an intestate. Under the present North Carolim law the 

right of representation is unlimited both as to lineals and collaterals. 

- 2 ... 



(7) That, in order to provide for a more equitable dis­

ibution of a decedent's estate, there be a modification of the 

present strict per stirpes concept as to real property and the per 

capita with representation concept as to personal property. This 

recommendation necessitated the drafting of a detailed statute pro­

viding for the "Distribution Among Classes." 

(8) A detailed statute concerning tbe inheritance rights 

of 1llegit1mates. 

(9) Retention of the substance of the present law concern­

ing adopted children. 

(10) A more detailed statute concerning advancements, 

which goes beyond the present law to include as an advancee any 

person who would be an heir of the intestate donor upon tbe latter's 

eath. 

(11) A statute permitting renunciation by a person taking 

either by intestacy or by will. 

(12) A rewriting of the present law regarding inheritance 

by unborn relatives of an intestate. The substance of the present 

law is retained. 

(13) A statute clarifying rights of inheritance by, 

through» or from an alien. 

(14) A new homesite statute to protect a non-consenting 

spouse against alienation by the other spouse of the principal place 

of residence. Such a statute was deemed necessary 1n view of the p~o­

posed abolition of dower and curtesy. 

After the proposed New Intestate Succession Act, drafted by 

committee, was submitted to the General Statutes Commission, 

drafting committee met with the members of the Co~ssion some 

thirteen times, from September 26, 1958, through Decembe~ 20, 1958, 
-

to explain the proposed changes in the law. At these meetings the 

Commission carefully analyzed and discussed in detail each section 

of the statute proposed by the drafting committee. As a result ot 

this work there evolved a clearly-drawn, up-to-date Intestate 

Succession Act for North Carolina, a statute which would distribute 

the property of.an intestate 1n approximately the way the average 
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intestate would desire. 

Your drafting committee bas written explanatory comments 

on each section or the statutep copies of which are attached hereto. 

In closing this report, we wish to commend Mr. Thomas L. 

Youngp Revisor of Statutesp for his able assistance and for the fine 

cooperation he has given us in completing the task assigned us. 

It has been a great privilege for us to be associated 

with the General Statutes Commission in the completion of this 

highly necessary and important work for the State of Borth Carolina. 

We have enjoyed our association with you and you have our greatest 

respect for the commendable job you are doing for the State. 

Respectfully submitted, 

Borman A. Wiggins ~ ... ' 

··~I', 

Bryan Bolich 

Fred B. McCall, Chairman 
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BILL TO BE ENriTL~D AN ACT TO REWRITE THE INTESTATE SUCCESSION 
WS OF NORrH CAROLINA. 

The General Assembly of North Carolina do enact: 

Section 1. G. S. 28-149, which section is entitled, 

"Order of Distribution", and Chapter 29 of the General Statutes, 

which chapter is entitled, "Descents", are hereby repealed, and 

Chapter 29 of the General Statutes is rewritten to read as follows: 

"Chapter 29o 
-

"Intestate Succession. 

"Article lo General Provisions. 

"! 29-1. Short titleo - This chapter shall be known and 

may be cited as the Intestate Succession Act. 

"§ 29-2o Definitions. - As used in this chapter, unless 

context otherwise requires, the term~ 

( 1) • Advanc.ement' means an irrevocable inter vivos 

gift of property, made by an intestate donor to 

any person who would be his heir or one of his 

heirs upon his deeth, and intended by the 

intestate donor to enable the donee to anticipate 

his inheritance to the extent of the gift; except 

that no gift to a spouse shall be considered an 

advancement. 

(2) 'Estate' means all the property of a decedent, 

including but not limited to: 

a. An estate for the life of another; and 

b. All future interests in property not 

terminable by the death of the owner thereof, 

including all reversions, remainders, execu-

tory interests, rights of entry and possi­

bilities of reverter, subject, however, to 

~11 li."n.ltatione end conditions imposed upon 

such future interests. 

(3) 'Net estate' means the estate of a decedent, 

exclusive of family allowances, costs of ad­

ministration, and all lawful claims against the 

estate. 



Comment: 

l 

(4) 'Heir 9 means any person entitled to take real or 

personal property upon intestacy under the provision 

of this chapterc 

(5) 'Lineal descendants' of a person means all children 

of such person and successive generations of 

children of such childrenc" 

A. Purposeo Herein are found definitions of words or 

phrases which will be encountered later in the proposed lawc 

Obviously, they are inserted for the purpose of making clear 

the meaning of such words or phrases as they ere used in the 

statute, and thus to eliminate, so far as possible, any 

problems of construction that might ariseo 

"Estate" of a decedent is defined to include not only the 

property in which the decedent owns a present, possessory, 

inheritable interest but also all future, non- possessory 

interests in property owned by him not terminable by his deatho 

As to future interests, it was felt that the devolution thereof 

on the death of the owner should thus be made explicito An 

estate for the life of another was included in the definition 

so as to preserve the effect of present GoSo 29-1, Rule llo 

For example 9 if X transfers realty to A for the life of B 

and A dies intestate before B (who is the measurin~ life), 

the estate of A in the property will descend as if it were 

an inherit able estate to the heirs of A dur L'lg the rest of 

B1 s life o 

"Heir." Under the existing North Carolina law, by virtue 

of the separate statutes for the descent of real property 

(G.S. 29-1) and for the distribution of personal property 

(G.S. 28-149), the land of an intestate techn~cally descends 

to his heirs and his personal property goes to his next of 

kin or distributees. Since, for devolution purposes, the 

proposed statute abolishes the distinction between real 

and personal property, it became necessary to re-define 

the word "heir" to mean any person '3ntitled to taka real 

or personal property upon the death intestate of the owner 

thereofo 
- 2 -
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"Lineal Descendants." Since the phrase "lineal descendants" 

occurs frequently 1n the succeeding sections of this proposed 

Act, it became necessary to define it. Though the definition 

of "lineal descendants" is broadly stated, it was not intended 

that children of living children should share in the estate. 

This becomes evident from a reading and application of the 

pertinent sections or the Acto In other words, a living 

lineal descendant excludes his or her own lineal descendants. 

"8 29-3. Certain distinctions as to intestate succession 

abolished. - In the determination of those persons who take upon 

intestate succession there is no distinction: 

Comment: 

(1) Between real and personal property, or 

(2) 

(3) 

Between ancestral and non-ancestral property, or 

Between relations of the whole blood and those of 

the half-blood." 

A. Purposeo In the determination of those persons who take 

upon intestate succession, this sect ion abol.3s hes the dis­

tinction between real and personal property and facilitates 

the harmonization of the rules of succession into one uniform 

system with but one class of distributees entitled to take 

both kinds of property; and further eliminates consideration 

as to whether the decedent's property was ancestral or non­

ancestral or those taking it were of the whole or of the 

half-blood insofar as intestate succession is concerned. 

B. Reasons. (1) Separate Statutes re Personalty and Realty: 

North Carolina is one of three states (Delaware, North 

Carolina, and Tennessee) which retain separate systems. 

The distinction is historical in origin; the plan of inheritance 

of realty came through the feudal law of England and was designed 

to support and defend the feudal economy; that of the distri­

bution of personalty came from Roman law and was administered 

by the Ecclesiastical Courts of En~land. Emphasis of ownership 

1s now shift lng from real to parsonal property. The nature of 

property owned by parson at his death is a matter or pure 
/ 
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accident; it is ill'ogical that the right of inheritance by 

the spouse, or by the brother or sister 9 or by the parents 

of the deceased, no issue survivin~, should depend perchance 

upon the nature of the property left. 

A New York Co~ission in recommending the same change, said: 

"In the administration cf an estate there Bhould be as little 

difference as possible in the treatment of real and personal 

propertye Whatever reasons may have existed in the past for 

such distinction$ the difference is out of harmony with the 

trend of modern timese" Professor Maitlandp the distinguished 

legal scholarj says~ "The day is coming, I hopep when we shall 

see that two systems of intestate succession are one system 

too manyo One system is what a civilized jurisprudence requires 

and here as always scientific jurisprudence is on the side of 

convenience and common sense o" 

(2) Ancestral Propertyo North Carolina is one of seven states 

(North Carolina 9 Connecticut$) Indiana~ California, New Jersey, 

Rhode Islandp and Tennessee) which retain rather extensive 

provisions re~arding ancestral propertyo England~ from whence 

the notion came that descent must be traced from the first 

purchaser, abolished all distinction between ancestral and non­

ancestral property by the English Law of Property Act of 1925o 

In America at least twenty-three states make no such distinctiono 

The doctrine originated in the common law rule of descent that 

only those collateral who were of the blood of the first pur­

chaser of the land could inherito The common law of descent 

inquired into the source of the intestate's title in order to 

return the land, in the event of the failure of lineal des­

cendants to the relatives of the person who first brought it into 

the family. Under the present North Carolina law, GoSo 29-1 

(4), on the failure of lineal descendants, where the inheritance 

has been transmitted by desC··!l~ !'rom the ancestor, or has been 

derived by purchase (i.eop by willp gift 9 or settlement) from 

the ancestor by one who in the event of the ancestor's death 

would have been his heir or one of his heirs, the collateral 

relatives who inherit the estate must be of the blood of the 
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first purchaser, through whatever intermediate devolution 

by descent, gift, or devise it may have passed, and however 

remote it may be from the first ancestor. Most of the states 

which retain the doctrine hold that the ancestor from whom the 

estate must be traced is the one from whom the property ~­

diately came to the intestate, rather than the first or 

original purchaser. There are two exceptions to the North 

Carolina rule: (a) where property has not been so transmitted,·. 

or if so, the blood of the an.cestor is extinct, the collateral 

kin inherit regardless of the ancestral property doctrine 

LG.s. 29-1(5)7; and (b) surviving parents take from the dece-

dent who dies without leaving issue or brothers or sisters 

or their issue, even though the parents are not of the blood 

of the ancestor from whom the land descended. LG.s. 29-1(617• 

The statute proposes to eliminate these laws and along with them 

not only the difficult problem of statutory construction but 

also that of properly applying the statutes to the numerous 

factual situations that may arise under them. The effect of the 

new law would be to cause all property to pass according to 

one common rule \tfuatever its character and from whatever source 

derived. 

(3) Half-bloods. Closely bound up with the ancestral property 

doctrine in North Carolina is the question of inheritance by 

collateral kindred of the half-blood, i.eo, collateral relatives 

of the intestate descended from different spouses of a common 

ancestoro At common law heirs of the whole blood excluded those 

of the half-blood. As early as 1784 the North Carolina Legis­

lature declared that the half-bloods shall inheri.t equally with 

the whole bloods lands of an intestate. This law is found 

today in G.S. 29-1(6). However, Rule 6 must be construed 

with G.s. 29-1, Rule 4, regarding the inheritance by collaterals 

of ancestral estates, and~ it has been held that collateral 

relations of the half-blood inherit equally with those of the 

whole blood only when the former are of the blood of the 

ancestor from whom the estate was derived. Thus we see that 

although the distinction between half and whole bloods has 

been abolished by law, the ancestral property doctrine, 
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when applicable, seriously restricts the right of inheritance 

by the half-bloods. If the latter doctrine is abolished 

then it follows that the helf-bloods will inherit freely 

with the Whole bloods~ 

The operation of the E.ncestr·al pr·operty doc t:.rine under the 

present North Carolir~a laH may be illustrated as follows~ 

X owns in fee simple a tra~t of land located in North Carolina. 

Upon X1 s death intestate the property i& inheFited by Y, X's 

only son and heir. Y marries M and by her has children, A, 

B, ana Co Y then dies intestate and the land is inherited 

by his children A, B, and C subject to 11's dower right therein. 

Later M remarries, to H, and by this second ~usband has two 

children, D and E. Then B dies inteste.te and without issue 

leaving surviving him his mother, M; his full brother and 

sister, A and C; and ·bis half-s::.sters~ D anc Ee Who will 

inherj.t the portion ~f the ff'r•m 1,,rhich B took f:r·om Y? It will 

go to A and C, BVs brct:her an5 s:is~e:r of the Hhole blood. 

His half-sisters!' D ar.d E:. b~y h.:s :nother' s second marriage 

to H w~ll be cut out ·because they are not of th6 blood of 

Y, or of X, the ancestor· H!::c first brought. the property into 

t!le family.. This is the ef!'t.=.::::: of reading G.S .. 29-1, Rule 6, 

as to rights cf half' -bJ..oods to inhe:r·i t, ili th G.S. 29-1, Rule 4, 

which governs the de~rolut :io:;. of a...-:cestral pro~erty. B' s mother 

M takes nothing because, u!lder the facts stated, she is deferred 

to B's full brother and sister. GoS. 29-1~ Rule 6. Under the 

same Rule, if B had left no one surviving him but his mother, 

M: M would have taken the land ~hough she was not of the blood 

of the ancestor X. This is an exception to the ancestral proper 

doctrine. Also, if B had left no one surviving but his half­

sisters, D and E, they would have taken the land under G.S. 29-1, 

Rule 5, the blood of the ar.cestor, X, having become extinct, 

another exception to the ancest1·al property doctrine. 

If, in the illustration givenJ B had purchased for value a part 

or all of the land from his father, Y, then upon B1 s death 

this purchased property would have descended to his full 

brother and sister and also to his sistc~s of the half-blood, 

share and share alike. The descent from X to Y and thence 
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to B would have been "broken" and the ancestral property 

doctrine would no longer apply. 

Such complications and problems of statutory construction would 

be eliminated, and the whole and half-blood relatives of B by the 

same mother would all inherit alike from him, absent his mother, 

under the proposed statute. 

11 § 29-4. Curtesy and dower abolished. - The estates of 

curtesy and dower are hereby abolished." 

Cornr'lent: 

A. Purpose. The purposes of this section are to eliminate 

dower and curtesy for the future by presently abolishing the 

inchoate or unaccrued estates of dower and curtesy and thereby 

permit the modernization of marital property rights in this 

State. This it is proposed to do by G.S. 29-14 which gives 

the surviving spouse, whether husband or wife, an equal and 
' substantial outright share of all the assets of the deceased 

spouse•s estate; such share being guaranteed by proposed 

G.S. 30-1 through 30-3 which gives such survivor who does not 

receive one-half or more of the property passing upon the death 

of the testator a right to dissent from his or her will and 

generally take his or her intestate share as therein provided. 

And since the abolition of dower and cu.r•t.esy will permit husband 

and wife to convey their separately owned land without the 

other's joinder, except as the Constitution Article X, Section 

6, prevents a wife from conveying her real property without her 

husband's assent, it is proposed by the Homesite Statute, 

G.S. 39-14.1 through 39-14.11, to protect the home of married 

persons, whether owned by husband or wife, by preventing its 

conveyance without the other•s assent. 

B. Reasons. The ancient marital rights of dower and curtesy 

are products of the English feudal system, which was based 

upon land-holding in return for personal services, and prior to 

the Wills Act {1540) did not legally permit an owner to dispose 

of his land by will. On his death intestate it went by right 

of primogeniture to the eldest son to the exclusion of the rest 

of the immediate family, and neither husband nor wife could ever 
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be heir to the othe~; nor a parent the heir of his child. 

Under such a system of law and when there was little of 

commerce and land was the foundation of society, the life 

estates of oower- and curtesy af'forded the surviving spouse, 

daughters and younger sons of the deceased land owner some 

measure of assured economic security. But these grandly 

barbaric rules of' i~~eritance in ef'fect made a will for a 

man which no sar.e testator would ever make. In consequence, 

English law eventually permitted freedom of testation so 

that a person could by will cut off his or her f'amily 

completely except for the surviving spouse's right of 

dower or curtesy which could net be barred by will or by 

deed without the other's written assent. 

Except fer North Carolina's abolition of primogeniture in 

1784, we adopted almost compl&tely this English common law 

system. So lcr:.g as our economy was essentially agrarian, 

and the family farm constituted the bulk of the average 

person's estate, dower and curtesy worked pretty well. 

But with the tl-rentieth-century shii't of population from 

the farm tc the city, the prope:r·ty of the average person 

is no longer concentrated in land, but consists of life 

insurance, bank deposits, stocks, bonds and business 

interests. These forms of wealth are classified as · 

personal property, and since do·w-er and curtesy attach 

only to real property, they have today become largely 

anachronous because they no longer serve their original 

purpose of g~aranteeing for the surviving spouse a reasonable 

share of the other's property. Also, dower and curtesy are 

confined to a life inte~ast and are glaringly unequal be­

cause curtesy gives the husband a life estate in~ of 

his wife's land, while her dower is limited to a life 

estate in only one-third of his land. 

The common law life estates of dower and curtesy have been 

abolished by statute in Engl~1d and about two-thirds of the 

United States; in most of which the surviving spouse gets 
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absolute title to a fractional share of the other's estate. 

In the remaining one-third of the states substantial al-

terations of dower and curtesy have occurred, a principal 

tendency being to equalize the rights of husband and wife 

by limiting his life estate to one-third of her lands. In 

about twelve of these states dower and curtesy life estates 

still exist. Thus, the predominant American solution is to 

abolish the life estates of dower and curtesy, which are 

confined to real property, and to give the surviving 

spouse absolute title to a fractional share of both the 

real and personal property comprising the estate of the 

deceased, which share is often assured by giving the sur­

vivor the right to dissen.t from the deceased's will. 

North Carolina retains both dower and curtesy in essentially 

their common law forms, except that, as judici~lly inter­

preted, Article X, Section 6, of our Constitution makes 

the husband's curtesy initiate practically a fiction, 

and permits his wife to deprive him of curtesy consummate 

by her will. It is submitted that these ancient relics of 

feudal England should be abolished because they unnecessarily 

hamper freedom of alienation of land and no longer adequately 

provide for the surviving spouse because limited to a life 

estate and confined to real property. 

c. Source. Model Probate Code, §§ 31,22(a) and 32. 

"§ 29-5. Computation of next of kin. - Degrees of kinship 

sb.all be computed as provided by G. s. 104A-l. 11 

This section embodies the present law, the civil law rule, for 

the computation of the degrees of kinship to the intestate. 

(G.s. 1o4A-1.) 

"§ 29-6,. r.inea1 sn.ncesRion unlimited. - The!"e shall 'be no 

~imitation on the !"ight of succession by lineal descendants of an 

intestate." 

Cmmnent: --
This section makes no change in the p!"esent law. L[.s. 29-1(3); 

G.s. 28-149(1)(3) and (5)~7 
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"§ 29-7. Collateral succession limited. -There shall be 

no right of succession by collateral kin who are more than five degrees 

of kinship removed from an intestate." 

Comment: 

A. Purpose. The purpose of this section is to prevent an 

intestate's estate from being cut up into infinitesimal 

parts among his more remote collateral kindred whose conscious­

ness of kinship with the decedent is likely to be correspond­

ingly remote. It departs from the present law which permits 

unlimited right of representation by collateral kin of an 

intestate, and cuts off the right of succession by collateral 

kin who are ~ than five degrees of kinship removed from an 

intestate. Under this section the cut-off point for collateral 

kin of the decedent who inherit through his brothers or sisters 

would be with the decedent's great-grandnieces and nephews; 

and for his collaterals inheriting through his uncle's and 

aunts, the terminal point would be the decedent's first cousins 

once-removed, or, as they are sometimes denominated, his second 

cousins. 

A number of states, including New York (1929) and South 

Carolina (1932), have placed restrictions on the right of 

representation by the more remote collateral kin. 

11 § 29-8. Partial intestacy. - If part but not , .. all of the estate 

of a decedent is validly disposed of by his will, the part not disposed 

of by such will shall descend and be distributed as intestate property." 

Comment: 

This section is self-explanatory. 

"§ 29-9. Inheritance by unborn infant. - Lineal descendants 

and other relatives of an intestate born within ten lunar months after 

the death of the intestate, shall inherit as if they had been born 

in the lifetime of the intestate and had survived him." 

Comment: 

This section is a re-write of present G.S. 29-1, Rule 7, with 

no change in the law. 

11 ~ 29-10. Renunciation. - (a) An heir may by a signed 
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t. 

writing delivered to the clerk of superior court of the county in 

h the administrator or collector qualifies, renounce, in whole 

or in part, the succession to any property of an intestate, and such 

renunciation shall be retroactive to the date of the death of the 

intestate. 

"(b) Such renunciation must occur within one year after 

the date of the death of the intestate. 

11 (c) In case of such renunciation the property shall pass 

in accordance with the applicable provisions of this chapter, as 

though the person renouncing had died immediately prior to the intestate." 

Comment: 

A. Purpose. The purpose of this section is to rewrite the 

present law, G.S. 28-149(13), which allows renunciation by 

the distributee of intestate personalty. The proposed law 

sets forth a clear and simple procedure to govern the renun­

ciation of intestate property with the result that the 

property is considered never to have belonged to the dis­

tributee. 

B. Reasons. At common law a devisee or legatee may renounce 

benefits bestowed upon him by the will of the deceased but an 

heir may not so renounce. The present and proposed law is 

predicated upon the theory that a beneficiary of an intestate 

estate should be as free to renounce his intestate share as 

is the legatee or devisee to renounce property given to him 

by the will of the deceased. Several other significant features 

of the proposed law should be mentioned. First, the renuncia­

tion principle is being extended to include both real and 

personal property. Second, when a proper renunciation has 

been made, the renunciation relates back and becomes operative 

as of the time of the decedent's death. The property is deemed 

to have vested in beneficiaries, other than the renouncing 

beneficiary, on the date of the decedent's death. Thus, 

the exercise of the renunciation power renders the vesting 

of the intestate property void ab initio leaving the 

benefic.lary with no interest in such property. Renunciation 

allows the renouncing beneflci.ary to renounce hls intestate 
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property without such act being deemed a conveyance of 

property. 

c. Source. In general, Model Probate Code, Sec. 58. 
"~ 29-11. Aliens. - It shall be no bar to intestate sue-

cession by any person, that he, or any person through whom he traces his 

inheritance, is or has been an alien." 

Comment: 

This section rewrites, clarifies, and places in its proper 

setting that part of G.S. 64-1 which deals with the rights 

' of inheritance by aliens. 

"§ 29-13. Escheats. -If there is no person entitled to 

take under G~S. 29-14 or G.S. 29-15, or if in case of an illegitimate 

intestate, there is no one entitled to take under G.S. 29-20 or G.S. 

29-21, the net estate shall escheat as provided in G.S. 116-21." 

Comment: 

A; Purpose. The purpose of this section is to make 

explicit the situatlons in vJhich an escheat occurs by 

reason of a failure of heirs as specified in the stated 

sections of the Intestate Succession Act. 

B. Reasons~ While the lav-r of escheat (G.S. 116-20 through 

G.s. ll6-26) is not confiiled to cases, resulting from 

intestacy, it has seemed desirable to include the topic 

of escheat in the Intestate Succession Act beca~se of the 

importance of its occurrence in the disposal of intestate 

property. G.S. 29-7 of the Act limits collateral intestate 

succession to the fifth degree, while G.s. 29-6 provides 

that succession by lineal descendants of the intestate shall 

be unlimited. Thus, the law of escheat is governed in part 

by this Act because these sections define when a person 

dies without heirs. 

c. Source. See Model Probate Code§ § 22(b) (6) and 192 (a). 

::Article 2. Shares of Persons Who Take Upon Intestacy. 

"§ 29-13. Descent and distribution upon intestacy. - All 

the estate of a person dying intestate shall descend and be distributed, 

subject to the payment of costs of administration and other lawful claims 

against the estate, and subject to the payment by the recipient of 
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state inheritance taxes, as provided in this chapter." 

A. Purpose. The purpose of this article is to supplant 

G.s. 28-149 and G.S. 29-1, and to present one uniform plan 

for determining the order of distribution of the intestate's 

property, both real and personal. 

B. Reasonsc Today~ there are substantially different tables 

or chapters for determining the order of distribution of the 

intestate!s property only in North Carolina, Delaware, 

Tennessee and the District of Columbia. England, the birth­

place of the Canons of Descent and the Statute of Distribution, 

in the Administration of Estates Act of 192.5 abolished any 

distinction between the rules governing the devolution of 

real and personal property. 

11 § 29-14. Share of surviving spouseo - The share of the 

surviving spouse shall be as follows~ 

(1) If the intestate is survived by only one c.hild 

or by any lineal descendant of only one deceased 

child:- $5-l'OOO in value or one-half of the net 

estate, whichever is greater; or 

(2) If the ir.testa~e is survived by two or more 

children or by one ~hild and any lineal descendant 

of one or more deceased children~ or by lineal 

descendants of two or more deceased children, 

$5DOOO in value or one-third of the net estate, 

whichever i.s greater' or 

( 3) If the intestate is not survived by a child$ 

children or any lineal descendant of a deceased 

child or children~ but is survived by one or 

more parents and the net estate of the intestate 

exceeds $1.5rOOO in value~ the surviving spouse 

shall receive $1.5DOOO in value plus one-half of 

the remaining net estate, provided that this 

one~half shall be estimated and determined before 

any federal estate tax is deducted or paid and 

both such $l.5pOOO and one-half shall be free and 
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Comment: 

clear of such tax; or 

(4) If the intestate is not survived by a child~ 

children or any lineal descendant of a deceased 

child or children, and the net estate does not 

exceed $15,000 in value, all the net estate; or 

(5) If the intestate is not survived by a child, 

children or any lineal descendant of a deceased 

child or children, or by a parent, all the net 

estate." 

A. Purpose. The purpose of this section is to provide fair 

treatment for a surviving husband or surviving wife and to give 

each a fractional outright share in the assets of the deceased 

spouse's estate without any distinction as to whether the 

property is real or personal. 

B. Reasons. (1) Status of share of surviving spouse when 

issue survive - in North Carolina. Today in North Carolina 

a surviving vJife, when the husband dies leaving issue sur-

viving, receives a child's share of personalty and a dower 

interest in the realty. Similarly, a surviving husband, 

when the wife dies intestate leaving issue surviving, receives 

a child's share of personalty and a curtesy interest in the 

realtyo The husband and wife can never inherit real property 

directly from each other except in those relatively rare 

cases where there are no other heirs to make a claim. 

(2) Status of share of surviving spouse when issue survive -

in other states. It is interesting to note how the surviving 

spouse is treated in other states when the intestate dies 

leaving issue surviving. Today, in thirty-one states the 

surviving spouse, when issue survive, is guaranteed an 

-outright distributive share of the intestate's estate in 

both real e.nd pArsonal propertyo 

of these states give the surviving spouse a one-half share 

if the intestate is survived by one child, but such share is 

limited to one-third if the intestate is survived by two 

or more children. Approximately one-quarter of these thirty-
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one states give the surviving spouse either a one-third 

or one-half share of the total assets without reference to the 

number of children who survive the intestate. There are three 

states in which the distributive share of the surviving spouse 

is either a child's share or a one-fourth share of the intes­

tate's estate. In the remaining sixteen states the surviving 

spousefs share of the intestate's estate, when issue survive, 

is a fractional share of personalty and a marital estate in 

the realty which is, or is similar to, dower and curtesy. 

In England today the surviving spouse, when issue survive, is 

given the personal chattels, plus the first five thousand 

pounds of the estate (approximately $12,000) free of death duties 

and costs. Of the remainder, the surviving spouse receives in 

trust one-half of such assets. 

(3) Status of share of surviving spouse when no issue survive -

in North Carolina. Today in North Carolina a surviving wife, 

when the husband dies leaving no issue surviving, receives 

ten thousand dollars ($10,000) and one half of the remainder 

of the deceased husband's personal estate. Only "if there is 

no child nor legal representative of a deceased child nor any 

of the next of kin of the intestate" L].s. 28~149 (7l7, does 

the widow become entitled to the whole of the husband's per­

sonal estate. The wife also receives a dower interest in only 

one-third of her deceased husband's realty. On the other hand, 

the surviving husband, when the wife dies leaving no issue 

surviving, inherits all of his wife's personalty. If issue 

of the marriage has been born alive, the husband also receives 

a curtesy interest in all his wife!s realty. 

(4) Status of share of surviving spouse when no issue survive -

in other states. While there is no unanimity of opinion among 

the several states, in all states when the nearest relativ~s 

that survive the intestate are his parents, brothers or sisters, 

the surviving spouse is favored to either a minimum dollar 

amount of the estate or a fractional portion of personalty 

or realty or both. In fifteen states this share varies in 

amount form $3,000 to $50,000. In eleven states the 
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surviving spouse, when the intestate dies leaving no issue, 

receives all cf the estateo There are nine states which provide 

that the surviving spouse will receive a one-half share of the 

intestate personaltyp In all but one or these nine states the 

survi'l.~ing spouse also receives a. one~half share of real tyo 

There are nine othe:::-· states which proYide that the surviving 

spouse, when no iesue survive the intestate, will receive 

all of the intes~ate!s pe~sonaltyi and either a one-half share 

of realty or dower or curtesyo In England it is provided that 

the surviving spouse, when no issue survive the intestate, will 

receive outright a sum of twenty-thousand pounds (approximately 

$50,000) free 0f death duties and ~osts, plus one-helf of the 

remainder of the estate in trusto 

(5) Status of share of_surviving spcuse- under proposed law~ 

The proposed law is in lreeping 1~'1 th the now e.lmcst universally 

ac=epted principle that the surviving spouse has e greater 

claim on t.he es"t.ate whic.h he cr shs has helped to create than 

do lineal or co:lateral kin~ By placing a floor under the 

share of the survi~dng spouse, -?..g,, "$5,000 in value or one-

third of the r-et estate'~~ the min".lte di ~.-ision of intestate 

estates will be avoidede N~twiths~andi~g a strong desire to 

protect m2.ncr child::>tm, it is a diss:::rvi{:e to the spouse, the 

family!' and a~c:ie:.y wh-;n tl:t~J assets ci' intestate!s estate are 

divide:i as tney are unde:- the present law of North Carolina. 

If the surviving spouse is young and ha~ the duty of support 

and maintenance of minor children, the present law jeopardizes 

such spousets possibilities of perforw~ng that duty. For 

example today$ the average intestate estate in the United States 

contains assets weJ..l be.low $10,000. Under the present law a 

spouse could inherit a one-tenth share of the deceased spouse's 

personalty, if nine chiJ.dren survive the intestate. Such 

spous~ ~ould ~l~o receive a life ests~e in one-third or all 

the real property, depending upon whether it is the husband or 

wife who survivee. It hardly seems reasonable to cut down the 

means of adequately discharging the duty to support in proportion 

to the increase in the duty, but that is what the present North 

Carolina law provides. 
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The inadequacy of the present law is amplified in the case 

of the surviving spouse of advan~ed years who is faced not 

with suppc.r~t of miner children, but with the high cost of 

li ''ting and the possi'!Jili ty of future medical and hospital 

careo 

Superimposed upon the inadequacies and inequities of the 

present Norr.h Carolina law is the less disturbing, but 

nevertheless s-erious fa0t, that. 'the min1.1te division of 

intestate estates brought about under the present law forces 

the clerk cf cour~ to audit end re~ord guardianship accounts 

which a~tually cost the taxpayer money while rendering little, 

if any, service to tbe W9.rdo Fer example, it is not uncormnon 

where the guardianship &.ccount is in the neighborhood of 

$1,000.00 (the majority of such accounts are below this 

figure) for the clerk of court to rece!ve a fee ranging 

frcm $1.00 to $:o50 for audiri~g and recording the account. 

The family, the ward, and the putlic would be better served 

by having thase smell funds paid to the surviving spouse to 

enable her !-c c a.rr·y out. hel' dut:y c" support: to the children, 

or to provide su0h spouse wi~h the means of her support if she 

is of an advan~~d ageo Th~ proposed law so provides. 

Under the prcposej lawi in t.he absen~e of descendants or issue, 

the surviving spo~se takea an increased share of the intes­

tate spouse'.:: est.a·:.e. Wher·e the ne7. estate is less than 

$15,000 the surviving spouse is allowed to take all of the 

intestate's e~tate to the exclusion of all other kindred. 

If the net estate exceeds $15 11 000 and there are no children 

cr lineal descendants c,f a dec·eased C;hild, but there is a 

surviving parent or parents, the sur-viving spouse's share is 

$15,000 in value, plus cne-half of the remaining net estate, 

free and clear of taxes~ This lat.ter provision is very 

similar to tr..e prov·isions pr•esently made fer the widow in 

the distribution of personalty under G. s. 28-149(3) (a) (b) 

and (c). However, the proposed law is designed to include 

~ spou~es and to include both real and personal property. 

c. Source. In general, Model Probate Code, Sec. 22. 
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"§ 29-15. Shares of others tha~ surviving spouse. - Those 

persons survivin£ the intestate, other tha~ the surviving spouse, 

shall take that share of the ne:. es":;ate ~,')t distributable to the 

surviving spouse, or the entire net estate if there is no surviving 

spouse, as follows: 

(1) If the in~estate is survived by only one child 

or by only cne :ineal descendant of only one 

deceased chi::.d, tha: .. per·son shall take the entire 

net estate ~r shares but if the intestate is 

survived by two or more linea: descendants of 

only one decease~ child~ they shall take as pro-

vide ~ in G ~ ~c ~J'• ~ft \.4 • U e C:. .I- .0 ~ '-'• 

(2) If the intestate is survived by two or more 

children 9r· cy ane cbild and any lineal descendant 

of one cr mor~_decaased children, or by lineal 

descendants c<f tt.vo :::r more deceased children, 

they shal: take as pro71ded in Gc s. 29-16; or 

(3) If the intest&~e is no~ survived by a child, 

children or a~-y 2.ineal d.eseendant of a deceased 

child or ~hildreL, b~~ is survived by both parents, 

they shall ta-Ke in equ.s~- shares, e:r if either 

parent is deadJI t!:.:> sur-;~i 7lng paren"t shall take 

the entire shara; 0r 

(4) If the intestate is not survived by such children 

or lineal descendants cr by a parent, the brothers 

and sisters of the intestate, and the lineal descend-

ants of any deceased brothers or sisters, shall take 

as provid6d in Go S. 29-16; or 

(5) If there is no one entitled to take under the 

preceding subdivisions of this section or under 

G. S. 29-14; 

s.7 The pat-:.rnal grandpsrnnt·; shall take one-half 

of the net estate in equal shares, or, if 

either is dead, the survivor shall take the 

entire one-half of the net estate, and if 

neither paternal grandparent survives, then 

the paternal uncles and aunts of the intestate 
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Comment: 

--------------------

and the lineal des~endants of deceased paternal 

uncles and aunts shall take said one-half as 

provided in Go S. 29-16; and 

b. The maternal grandparents shall take the 

other one-half in equal shares, or if either 

is dead, the survivor shall take the entire 

one-half of the net estate, and if neither 

maternal grar~dparent survives, then the 

maternal uncles and aunts of the intestate 

. and the lineal descendants of deceased maternal 

uncles and aunts shall take one-half as provided 

in G. s. 29-l6; but 

c. If there is no grandparent and no uncle or aunt, 

or lineal descendant of a deceased uncle or 

aunt, on the paternal side, then those of the 

maternal side who otherwise would be entitled 

to take one-half as hereinbefore provided in 

this subdivi.sion shall take the whole; or 

do If there is nc· granC.p ar'en:. and no uncle or 

aunt, OT' lineal des .::-.e~d.ar.-:: of a deceased 

uncle or S.';l:l~;., on the maternal side, then 

:;hose en th-3 patE:rnal side who otherwise 

wo~ld be entitled tc take one-half as herein­

before provided in this subdivision shall 

take the wholeo 11 

A.. Purposeo The purpose c·f this section is to set forth one 

uniform plan for the passing of the intestate's property to 

persons other than the surviving spouse., In the absence of 

a surviving spouse, the intestacy statutes in all states 

place the intestate's children or their descendants first 

in th3 line of inheritancco The propo3ed lau makes no oha:uge 

in this ruleo It will be observed that the proposed law pre­

fers the parents of the deceased to his brothers and sisters, 

who under the present North Carolina law, take realty ahead 

of parents. 

B. Reasons. Today, only in North Carolina, Tennessee and 
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West Virg:nia do brothers and sisters inherit an intestate's 

rea::..ty to the corn.plete exclusion of the parents. England, 

from whom the present limitation on parental inheritance 

was adopted, allowed inheritance by the parent from the 

intestate as early as 1925$ 

All the factors favor the taking of the estate by the parents. 

The relationship between the parent and child is closer than 

that between brothers and sisters, and hence we can generally 

assume that the intestate's affection for the parent is 

superior to that for the brother or sister. Furthermore, 

equity demands that the aging parent, in return for the 

support and maintenance he has given such deceased child, 

be preferred in the distribution of a child's intestate 

property. 

Co Source. Model Probate Code, Seco 22. 

D. Operation. The operation of proposed Sections 14 and 15, 

is illustrated by the pie charts which follow and which should 

be examined for a complete understanding of how Sections 14 

and 15 tie together. 
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arried person survived by spouse and one child or descendants 
f one child. --

SPouse gets 
$5~000 or t net 

estate, whichever is 
greater. 

Child gets remaining 
t or excess over 
$5,000. 

8 29-14(1) 

II 29-15(1) 

:II. Married person survived by spouse and two or more children or 
their descendants. 

2/3 to 
children 
divided 
equally. 

Spouse 
gets $.5,000 
or 1/3 net 
estate. 

§ 29-14(2) 

I 29-15(2) 

III. Married person survived by spouse and parents but no children 
or descendants and estate exceeds $15,000 in value. 

Spouse gets 
$15,000 plus 1/2 

net estate before 
federal estate tax. 

Equally to parents 
or survivor 

- 21 -
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IV. Married person survived by spouse but no children or descen­
dants and estate is $15,000 or less. 

All to surviving 
spouse. 8 29-14(4) 

v. Married person survived by spouse but no children or descen­
dants nor parents, regardless of size of estate. 

All to surviving 
spouseo 

I 29-14(5) 

VIo Unmarried person or widow or widower survived by a child or 
children or other descendants. 

Divided equally 
among children or 
other descendants 
representing themo 

- 22 -
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Unmarried person or widow or widower not survived by children 
or other descendants. 

Equally to 
parents or surviv­

ing parent; o 

8 29-15(3) 

VIII. Unmarried per-son or widow or· widower not survived by child­
ren or other descendants nor by a parent but survived by 
brothers or sisters or their descendants. 

Equally to br·c·­
thers and sistera 

or their des~endar.ts 
representing themo 

! 29-15(4) 

IXo Unmarried person cr widow cr widower not survived by child­
r"en cr other lir.a.eal d~s~:endan:.s» parentsJ) brothers or sisters 
or their descen:ia.nt:s. 

1/2 to maternal 
grandparents or the 

survivor or their 
descendants. 

1/2 to paternal grand­
parents or the survivor 
or their desc.en­
dantso 

- 23-
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"Article 3. Distribution Among Class'es. 

"8 29-16. Distribution among classes. - (a) Children and 

their lineal descend~. If the intestate is survived by lineal 

descendants, their respective shares in the property which they are 

entitled to take under G. So 29-15 of thia chapter shall be determined 

in the following manner: 

(1) Children. To determine the share of each sur-

viving child, divide the property by the number 

of surviving children plus the number of deceased 

children who have left lineal descendants surviving 

the intestate. 

(2) Grandchildren. To determine the share of each 

surviving grandchild by a deceased child of the 

intestate in the property not taken under the 

·preceding subdivision of this subsection, divide 

·'that property by the number of such surviving 

grandchildren plus the number of deceased grand-

children who have left lineal descendants sur-

viving the intestate. 

(3) Great-grandchildren. To determine the share of 

each surviving great-grandchild by a deceased 

grandchild of the intestate in the property not 

taken under the preceding subdivisions .of this 

subsection, divide that property by the number of such 

surviving great-grandchildren plus the number of 

deceased great-grandchildren who have left lineal 

descendants surviving the intestate. 

(4) Great-great-grandchildren. To determine the 

share of each surviving great-great-grandchild 

by a deceased great-grandchild of the intestate 

in the property not taken under the preceding 

subdivisions of this subsection, divide that 

property by the number of such surviving great­

great-grandchildren plus the number of deceased 

great-great-grandchildren who have left lineal 

descendants surviving the intestate. 

(5) Other lineal descendants of children. Divide, 
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acoording to the forrrl~la established in the 

pre~eding subdivisions of this subsection, any 

property not taken undsr such preceding sub-

di ~.·~si ons s am.cr.g the :..ineal descendants of the 

children ~f the in~estate not already partici-

"(b) Brothers and sisters and their lineal descendantso 

~f the intestate is survived by b~othe~s and sisters or the lineal 

descendants of deceased brothe~s and sisters, the!.r respective shares 

in the property which 'they ar'2 ent.i tled to take under Go So 29-1.5 of 

this chapter shall be determined in the fol:: owing manner: 

(1) Brothe:::::. an::l sisterco To de.termine the share of 

each surviY5.ng brc.ther and sister, divide the 

property by the m.J.mber of surviving brothers and 

sisters p!t;.s !he nt!l'lll::el" of deceased brothers and 

sister·s wh:, ·:rtav~: lcf'~ li!'leal descendants sur-

viving the inte~tate within 'the fifth degree of 

kinship tc ~he intesta~eo 

eaoh surviving nephe~ or nie~e by a deceased 

brother cr sis~ .. e<r· c:f the int,e~tat.e in the 

prcpe~·"t.y net taken ;;.:;:~d.-=r th.~ preceding sub-

divi~:dcr~ c:f thls sub~ec.7iion, divide that property 

by the number of suc-h s'..ll·vi ,ring nephews or nieces 

plus tl:e n·~unb~·r· of .:lecee.sed nephews and nieces 

who ha~l'e left lineal descendants surviving the 

int.esta"t.e wi th.in the fiftr ... degr-ee of kin.ship to 

the intestate. 

(3) Grandneph~ws and grandnieceso To determine the 

shar•e cf each surviving grandnephew or grand-

niece by a decee.::;ed nephew or niece of the 

intestate in the property not takan under the 

preceding subdi vision~ c·f this subsection, divide 

that property by the number of such surviving 

grandnephe\ons and gran1nieces pJ.us the number of 

deceased grandnephews and grandnieces who have 

left children surviving the intestate. 
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(4) Great-grandnephews and great-grandnieces. Divide 

equally among the great-grandnephews, and great­

grandnieces of the intestate any property not 

taken under the preceding subdivisions of this 

sub sect ion. 

(5) Grandparents and others. If there is no one within 

the fifth degree of kinship to the intestate en­

titled to take the property under the preceding 

subdivisions of this subsection, then the intestate's 

property shall go to those entitled to take under 

G. S. 29-15(5). 

"(c) Uncles and aunts and their lineal descendants. If 

... . . 

the intestate is survived by uncles and aunts or the lineal descendants 

of deceased uncles and aunts, their respective shares in the property 

which they are entitled to take under G, s. 29-15 shall be determined 

in the following manner: 

Comment: 

(1) Uncles and auntso To determine the share of 

each surviving uncle and aunt, divide the property 

by the number of sur·vi ving uncles and aunts plus 

the number of deceased uncles and aunts who have 

left children or grandchildren surviving the 

intestate a 

(2) Children of uncles and aunts, To determine the 

share of each surviving child of a deceased uncle 

or aunt of the intestate in the property not taken 

under the preceding subdivision of this subsection, 

divide that property by the number of surviving 

children of deceased uncles and aunts plus the 

number of deceased children of deceased uncles and 

aunts who have left children surviving the intestate. 

(3) Grandchildren of uncles and aunts. Divide equally 

among ~he grandchildren of uncles and aunts of 

the intestate any property not taken under the 

preceding subdivisions of this subsection. 

This section represents some departure from the present law. 
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Its purpose is to provide ~or a more equitable distribution 

o~ a decedent's estate, than is now a~forded~ among classes 

of his relatives, lineal or collateral, and the lineal 

descendants of deceased members of such classeso Its opera­

tion calls for somewhat extended explanation, illustration and 

comment. 

Existing North Carolina law provides for the descent of realty 

on a strict ~ stirpes basis both to lineal descendants and 

collateral kindredo Personalty on the other hand is distri­

buted per capita with representation. No restriction what­

soever is placed on representation. 

The modern tendency is to provide for per stirpes distribution 

or~ capita distribution with unrestricted representation 

among lineal descendants, Eer capita distribution with 

representation restricted to the third or fourth degree 

among collaterals, and ~ capit~ distribution without 

representation among more remote collateralso Where ~ 

capita distribution with representation is provided, then, 

when all those ent-itled to t.ake are of equal degree of con­

sanguinity~ their shares a.re equalo But if there survive 

one person in a degree nearer to the intestate than the others, 

the latter take the shares of ~he deceased persons in the 

former's degree whom they represent. Thus, if P, the intestate, 

is survived by nephews A and B, children of a deceased brother 

X; nephews c, D, and E, children of a deceased brother Y; and 

nephew F, child of a deceased brother Z, the six surviving 

nephews share equally, taking one-sixth share each. If, 

however, brother X had survived P, then he would receive a 

one-third share, nephews C, D, and E would take the share of 

their deceased parent, Y, and thus receive a one-ninth apiece, 

while Nephew F would take the one-third share of his decease~ 

parent z. See Chart A. 

To translate the operation of this rule into more concrete 

terms, assume that P's estate is $90,000. If all P's brothers 

had predeceased him, each nephew would receive $15,000. The 

circumstance that one of P's brothers survived him alters 
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this distribution radically, so that after the surviving 

brother X receives his $30,000 share, nephews C, D, and E 

receive only $10,000 each, while nephew F receives $30,000, 

or twice what he would have received if all P's brothers 

had predeceased P. 

That survival by a member of a closer degree should have 

such a sweeping effect upon the shares of descendants or 

collaterals one degree further removed seems indefensible 

for the following reasons~ 

(1) From the standpoint of P there is no reason to suppose that 

he would make any difference whatsoever in the treatment of his 

nephews because of the survival or non-survival of his brother. 

Nor is it likely that he wo t~ld discriminate among his nephews 

to give the only child of a deceased brother three times what 

he would give each of the three children of another deceased 

brother. The presumption is instead that he would treat them 

equally. If one of the primary purposes of a statute of 

intestate succession is to embody the probable desires of the 

average decedent, then certainly a rule so likely to contravene 

them should be altered. 

(2) From the standpoint of the needs and deserts of the 

nephews, it is obvious that these are the same whether their 

uncle survives the intestate or not. And is nephew F any more 

deserving because he is an only child? Presumably nephews 

C, D, and E are in greater need of assistance, since they 

must share in the estate of their deceased parents whereas 

nephew F is likely to receive all of his parents' estate. 

Moreover, the rule which effects this inequality of treatment 

is anti-social in that it puts a premium on the small family. 

The Committee and Commission have been moved by the foregoing 

consideration to pr0p~~e that modificatiuu u£ ~he usual rule 

of per capita distribution with representation which is 

embodied in Section 16 above. Briefly stated, our purpose 

is to provide that the surviving persons in the degree nearest 

the intestate take the same shares which they would receive 
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under the usual rule but to prov"1.1e that all the property 

whic~ would have gone to the deceased members in that degree 

should go as a unit to all the persons surviving them in 

the next degree and be divided per capita among such persons. 

Applying our proposal to the hypothetical case already dis­

cussed, the surviving brother X would receive $30,000 and 

the remaining $60 9 000 would be distributed in equal shares 

of $15,000 each to nephews C9 D, E, and F. 

The Commission also believes that some restriction should be 

placed on the right of persona in the more remote degrees to 

take when there are persons in nearer degree surviving the 

intestate~ a restriction which operates to prevent the 

splitting of estates into many minute fractions and which is 

now very widely adopted in one form or another. The line 

is perhaps most frequently drawn at the third degree as to 

collaterals, but this has seemed unduly stringent, especially 

in view of the fact that no restriction whatsoever now exists 

in this Stateo A restriction in the fifth degree has therefore 

been proposedo 

To embody these two proposals in a single provision presented 
, 

a draft1ng problem of great difficultyg especially since the 

variation which the former compelled in the familiar rules 

relating to per capita distribution with representation rendered 

it highly dangerous to use the customary terminology of 

"~ stirpes," "per ca.pita" and "representation. • In drafting 

Section 16, it was found desirable, therefore, to depart 

from the more usual statutory form and to present the rules 

in the form of directions to those calculating the distribu­

tion of estates among lineal descendants of the classes entitled 

by the preceding Section 15 to take. L'bese classes are to 

bP. found in paragraphs (1), (2), (4), and (5)~7 

The operation of Go S. 29-16 .will be illustrated by a series of 

hypothetical estates. (P in all cases represents the intes­

tate.) 

(1} P's estate is $90 9 000. His spouse is dead. His sur­

vivors are three living children, A, B, and c. No child 
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has predeceased him leaving lineal descendants. This being 

so, under G. S. 29-16 (1) the estate will be equally divided 

among the surviving children, A, B, and C, each child taking 

$30,000. See Chart 1. 

(2) P's estate is $90,000. His spouse is dead. His sur­

vivors are one child A and the lineal descendants of deceased 

children B and c. They are entitled to take under G. s. 

29-15( 2). 

Apply paragraph (1) of G. s. 29-16 to determine the share of 

the surviving members of the class entitled to take, i.e., 

P's children. There is only one such surviving member, A. 

There are only two deceased members of this class who leave 

lineal descendants, namely, B and c. Add one to two, and 

divide the estate, $90,000, by their sum, obtaining ¥30,000, the 

share of A, the surviving child. 

There remains $60,000 to be distributed. Apply paragraph (2) of 

G. s. 29-16 to determine the share of the surviving children of 

deceased members of the class, namely, E and F, children of B; 

and G and H, children cf c. The surviving children number four. 

One child of c, namely, J, is deceased leaving lineal descend­

ants, J and K, surviving P the intestate. Add four to one, and 

divide the remaining property to be distributed, $60,000, by 

their sum, obtaining $12,000, the share of E, F, U, and H, 

each. 

There remains $12,000 to be distributed to the surviving lineal 

descendants of the deceased child of a member of the class, 

namely J and K, children of I, child of c. Apply paragraph 

(3) of G. s. 29-16. This, in effect, directs the application 

of the rule of paragraph (1) treating J and K as though they 

were the surviving members of the class referred to therein. 

Since there are no persons in the same degree as J ann K ~~o 

have predeceased P, leaving lineal descendants, nothing is 

added to the number of the survivors. Therefore, divide 

$12,000 by two, obtaining $6,000, the share each of J and K. 

If J, P's great-grandchild, had also predeceased P leaving 

children, we would move to paragraph 4 of G. s. 29-16, and, 

using the same formula, ascertain the share of K to be $6,000 
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and J's children, P's great-great-grandchildren would 

share equally the $6,000 which J would have taken had he 

survived P. 

Since the statute places no limitation on the right of 

succession by lineal descendants of an intestate, it is 

conceivable that P might die leaving surviving him even more 

remote lineals than shown in the case given. To avoid endless 

repetition, paragraph (5) of G. s. 29-16 provides for the use 

of the same formula in ascertaining the shares of such per­

sons in the remaining property as was used in the preceding 

spelled-out paragraphs. 

By way of comparison - under the present North Carolina law 

which in the example given, would d~stribute P's estate 

per capita with representation, A would get $30,000; E and 

F, $15 1 000 each - representing the $30,000 B would have 

taken; G and H, $10,000, each and J and K, $5,000 each -­

representing the $30,000 C would have taken. 

Comparatively then, the results of distributing P's estate 

under the proposed statute, Section 29-16, and under the 

present North Carolina law would be as follows: 

ProEosed G. s. 29-16 Present N. c. law 

A a • • • • • • • • • • • • • • llt30,000 $30,000 

E • • • • e • • • • • • • • • • 12,000 15,000 

F • • • • • • • 0 • • • • • • • 12,000 15,000 

G • 0 • • • • • • • • • • • • • 12,000 10,000 

H . . . . . . . . . . . . . . . 12,000 10,000 

J • • • • • • • • • • • • • • • 6,000 5,000 

K • • • • • • • • • • e • • • • 6,000 5,000 

The foregoing illustrations are applicable to both real and 

personal property since the cases assumed ineguality in the 

degree of kinship to the intestate by his lineal descendants~ 

See Chart 2. 

(3) P owns realty worth $90,000. His spouse is dead. His 

three children A, B, and C have predeceased P. A left one 

child, E; B, four children; F, G, H, and I; and C, two 

children: J and K. 
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Under the present strict North Carolina per stirpes rule as to 

realty (G. s. 29-1, Rule 3), E would represent his dead father, 

A, and would take one-third of P''s realty or $30,000 worth; 

F, G, H, and 1 would represent their dead parent, B, and 

share his one-third $30,000, each taking $?,500 worth of P's 

realty; J and K would represent their dead parent, C, and would 

share his one-third $30,000, each taking $15,000 worth of P 1 s 

realtyo This is true althoueh these grandchildren of P are 

all releted in the same degree of kinship to him. 

To eliminate this obvious inequity in the descent of P's realty, 

proposed G. So 29-16 would distribute the property of P equally, 

per capita, among his surviving grandchildren and each would 

take one-seventh therein or $l2,85?cl4 worth, as is true as to 

the distribution of ,Eersona! property under the present law 

of North Carolina. See Chart. 3. 

{4) P's estate is $90,000. His spouse predeceased him. He 

is survived by one uncle, A~ two first cousins, D and E, 

children of deceased uncle, B; and~ three first cousins 

once removed, J, K, and L, children of deceased first cousin 

F~ who are grandchildren of' uncle B; one fix•st cousin, G, child 

of deceased uncleg C; and :wo first cousins once removed, M and 

N, children of deceased first cousin 1 H, who are grandchildren 

of deceased uncle, C. All the ft.:-!'egoing are on P 1 s maternal 

side, 

P having no surviving spouse 9 ~dneal descendants, parents, 

brothers or sisters or their lineal descendants, his estate 

would be divided in equal shares between his paternal and 

maternal grandparents 9 if they had surviYed him [G. S. 29-15 

{5) a7. There being no paternal g:-andparents and no uncles 

or aunts or their ~ineal descendants on the paternal side, the 

h'lf-share to which that side is entitled passes to the 

ma.~ernal side i.G. s. 29-15 {5) c7. There being no maternal 

grandparents, the class next entitled to take are the maternal 

uncles and aunts of whom A is the only survivor LG· s. 29-15 (5) £7 
To determine A~s share as the only surviving member of the class 

entitled to takei apply paragraph (1) of G. s. 29-16 (c). 
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There being two deceased uncles 11 B and C, leaving lineal 

descendants within the fifth degree from P 11 add one to two 

and divide the estatef $90 9 000 by three~ obtaining $30,000 -

A's share. $60,000 remains to be distributed. Apply para­

graph (2) of G.s. 29-16 (c) to determine the share of the 

surviving children of the deceased uncles 11 B and c. There are 

three such children 9 D~ E 9 and G. Two deceased children, 

F and H~ leave lineal descendants surviving P; these lineal 

descendants are in the fifth degree of consanguinity from P. 

Hence 11 their parents, the deceased first cousins F and lip 

are coun.ted in computing the shares of D, E 9 and G. The 

remaining estate.~ $60 9 000 9 is therefore divided into five 

shares cf $12 9 000 each 9 three going to D.l) E 11 and G, res­

pectively; leavin~ $~4tOOO to be distributed equally between 

J 11 K11 L9 M and N~ each taking $4,800 ;u.s. 29-16 (c) (3)~. 

Under the present North Carolina law the distribution of P's 

$90~000 estate 9 whether realty or personalty 11 would be per 

stirpesF- i.eOJ) per capita with representation. Uncle A 

would get ~30 9 00C. The childr,en of uncle B11 namelyjl D.~~ E.~~ 

and F 9 will represent their father and take his $30,000, 

but since F is also de&d his children, J 11 K9 and L will take 

FQs share of the $30 9 000. Hence 9 D and E will ~et $10,000 

each9 and J~ KP an~ L will~ get one-third of $10.~~000 

or $3 9 333.33 apiece. Deceased uncle C's $30 9 000 share will 

be divided among his representatives 9 $1.5!1000 to his son G 

and ~7 11 .500 to each of his grandsons M and N 9 chi:ld ren of 

cvs deceased child H. See Chart 4. 
(.5) Assume an estate and situation as to relationship identical 

to that in the fore~oing hypothetical estate except that all 

of P 1 s uncles and first cousins are dead, leaving surviving 

him his five fir~t cousins.~~ once ~amoved"' .J 9 K) L, M,. enn. N .. 

Since there are no surviving members of the class entitled to 

take 9 i.e. 9 uncles and aunts 11 there is no occasion to apply 

paragraph (c) (1) of G.S. 29-16 to determine their shares. 

Since P is surviv9d by no children of deceased members of 
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that class th re is no occasion to apply paragraph (c) (2) of 

G. So 29-16 t determine their shareso There remain, however, 

lineal ants of cnildren of deceased members of the 

class, agraph (c} (3) of G. s. 29-16 must be applied 

to determine heir sharesQ Since no property has been 

distributed· der paragraphs (c) (1) and (c) (2) the entire 

estate is to be distributed according to paragraph (c) (3), io eo, 

equally ~~ong the five grandchildren of the deceased uncles and 

aunts of the i 1testate, namely$ J, K, L; M, and N, $18,000 

apiece o 

These grandchi dren of P 1 s de~eased uncles are in the degree 

of consanguini y nearest to him. They are related to P in the 

fifth degreeo If~ however, N had died leaving a child, 0, 

surviving P!' N would not be counted in det-ermining the shares 

of J$ K, L~ an M, since 0 would not be within the fifth degree 

of consanguini y t.o P, the cut.-off point in representation will 

have been reac edo Hence Or- as representing N will take nothing 

and P 1 s estate will be divided four ways among his survivors, 

J, K., L~ and M and each would re:eive $22,500o 

Under the pres nt North Ca.I•o} ina law as to personalty, per 

capita distrib t ion -v.ri th u:r .. rest rict ed representation, would step 

up and take N! 

In the interes of time end space, no illustrations are herein 
• 

included to sh the shares of the intestate's nearer collat-

erals - his br a.nd sisters a~d their lineal descendants 

entitled to ta e under G • ...;• 29-15 ·- are determined. G. s. 29-16(b) 

and its subsec provide for such determination, using the 

same formula as was employed above in the cases of other class 

distributions& It will be not.iced, however, that the distri-

bution ceases ith colJaterals of the fifth degree of kinship 

to the intestate, his great-grandnephews and great-grandnieces. 

This, again, is,the cut-off point, under the statute, beyond 

which there can be no taking or representation by collaterals. 

In order to make even clearer the operation of the proposed 

statute~ charts are herewith appended. Each is geared to one 
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of the hypothetical cases posed in the foregoing discussion 

and is numbered correspondingly, with one exception, Chart A. 

Chart A illustrates the case discussed in the preliminary com­

ments on proposed G. s. 29-16. 

Chart A: 

P's estate - $90,000. (Spouse dead; also lineals). 

(A) Distribution under present N. C. Law (per capita with 

representation): 

Deceased brothers of P 

Surviving nephews of P 

Each surviving nephew takes 1/6 of $90,ono, or $15,000. 

(B) Suppose brother X survives P: 

X takes $30,000. 

C, D, and E share $30,000 or $10,000 each. 

F takes $30,000 - twice what he would have taken if 
all of P's brothers had predeceased him; three times 
what each C, D, and E take. 

(C) Under the proposed law, when the facts are as in (A) 

above, the same result would occur, but under (B) above: 

X takes $30,000. 

C, D, E and F would take the remaining $60,000, as a unit, 
each taking $15,000, or 1/6 or 1/4 of 2/3 of $90,000. 

Chart 1: 

Facts: P's estate, $90,000; no surviving spouse. 

(a) Distribution under proposed law: 

Intestate 

Children of P, all living. 

A, B and C each take $30,000o 

(b) Dis~ribution under presen~ law: 

Same as -in (a) above o 
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Children 

Chart 2: 

Facts: P's estate, $9U,OOO; no surviving spouse. 

(a} Distribution under proposed law: 

Intestate 

B and C are dead 

:irandchildren I is aead 

}reat-grandchilaren 

A, surviving child of P, takes $30,000. 

E, F, G and H each get l/5 of remaining #60,000, or 
$12,000 each. 

J and K, children of I, take the remaining $12,000, or 
$6 ~ 000 eacho 

{b) Distribution under Ere sent law: 

A gets $30,000. 

E and F share $30g000 or $15,000 each. 

G and H share 2/3 of $30,000 or $10,000 each. 

J and K share 1/3 of $30 1 000 or $5,000 each. 

Chart 3: 

Facts: P's estate - realty worth $90,000; no surviving spouse 

Intestate 

Children of P, all dead. 

Surviving grandchildren of P. 

(a)Under the present North Carolina law, strict per stirpes rule: 

E takes A's share -$30,000 - 1/3 of P's estate. 

F, G, H, ana I take B's share - $30,000 - and divide it four 
ways, each taking $7i500 worth of pvs realty. 

-
J and K would take ~ 1 s share - $30,000 - and split it two 
ways, each taking $1$,000o 

(b)Under the proposed law: 

E, F, G, H, I, J and K, P's living grandchildren, all ~eJgted­
~:.o ll.ln.i l.u equal degree, would each take 1/7 of P 1 s estate, or 
$l2,857ol4o 
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Chart 4: 

Facts: P's estate, $90,000; no surviving spouse; no paternal 
or materna~ grandparents; no unc~es or aunts or their 
lineal descendants on paterna! si~e; no parents; no 
brothers or sisters or their lineal descendants. 

Uncles on mother's si~e­
B ana C are dead. 

1st cousins - F and H are dead. 

1st cousins once removed. 

(a) Distribution under proposed law: 

Uncle A, surviving, gets $30,000; leaving $60,000. 

P's living first cousins - D, E and G - each gets 1/5 of 
$60,000, or $12,00U (total of $36,000). 

-
The remaining $24,000 left out of the $90,000, will be 
divided equally - 1/5 each - to P's first cousins once 
removed, J, K, L, Mana N. Each will get $4,800. 

(b) Under the present North Carolina law (per stirpes ~is­
tri buti on) : 

Uncle A gets $30,000. 

D and Ei living children of B, will each get $10,000 
of the ~30,0UO B would have taken; J, K and L will each 
take 1/3 of F's $10,000, or $3,333.33 apiece. 

The $301000 share deceased unc~e C would have taken: 
G gets ~15,000; M and N, representing H (deceased), 
each takes $7,500. 

Chart 5: 

Facts: P 1 s estate~ $90,000; assume case identical to Chart 4 
except that all of P 1 s uncles and first cousins are 
dead leaving surviving him his five first cousins, once 
removed, J, K, L, M and N. 

(a) Distribution under Eroposed law: 

$90,000 equally between J, K, L, M and N, or $18,000 each. 

"(b) Under the .E.!•esent N. C. law - if personalty - same dis­
tribution. A~~ of equal degree. If realty - per stirpes 
distribution and (nothing else appearing) J, K and L 
would share $45,000 of P's estate - $15,000 each; M 
and N the other $45,000, $27,500 each. 

- 37 -



"Article 4. Adopted Children. 

"§ 29-17. Succession by, through, and from adopted children. -

(a) A child, adopted in accordance with Chapter 48 of the General 

Statutes or in accordance with the appiicable law of any other juris­

diction, and the heirs of such child, are entitled by succession to 

any property by 1 through ana from his adoptive parents and their heirs 

the same as if he were the natural iegitimate child of the adoptive 

parents. 

"(b} An adopted child is not entitled by succession to any 

property~ by, through, or from his natural parents or their heirs, 

except ~~ provided in subsection (e) of this section. 

" ( c l The adoptive parents and the heirs of the adoptive 

parents ,o_:ce entitled by succession to any property, by, through and 

from an adopted child the same as if the adopted child were the 

natura1~ legi-.:lmate child of the adoptive parents. 

"(d) The natural parents and the heirs of the natural parents 

are not entitled by succession to any property, by, through or from an 

adopted childs except as provided in subsection (e) of this section. 

"(e} If a naturaJ. parent has previously married, is married 

to, or shall marry an adoptive parent)) the adopted child is considered 

the child of such natural parent for all purposes of intestate sue-

cession." 

:Comment: 

Purpose. This section represents a rewriting, compositely, of 

present G.So 28=149, Rules 10 and ll~ and G.S. 29-l, Rules 

14 and 15, which respectively set forth the rights of suc­

cession by adopted children to personal and real property. 

Except for the addition of some clarifying language, no 

material changes have been made in the present exce'llent law, 

which, for the purpose of intestate succession, takes the 

adopted child completely out of the bloodstream of his 

natural parents and places him entirely within that of his 

adoptive parents. It will be noted~ however, that subsection 

(e) does qualify the foregoing statement in this respect: 

if the natural parent has previously married~ is married to, 

or shall marry an adoptive parent, the adopted child is 

considered the child of such natural ·parent for all purposes -
- ~R -
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of intestate succession. In other words, under such circum-

stances, the adopted child is put back into the bloodstream 

of such na turstl parent so as to permit inheritance by the 

adopted child and his heirs from the natural parent and 

vice-versa. 

The new law applied alike to both real and personal property. 

Since adoption. makes the adopted child the natural, legitimate 

child of the adoptive parents and such child could recover 

damages for the wrongful death of such parents, and vice-

versa, it was not deemed necessary to repeal the provisions 

to that effect presently found in G. S. 28-149, Rules 10 and 

11. 

"Articl.,e 5. Legitimated Children. 

"~ 29-18. Succession by, through and from legitimated children, -

born an illegitimate who shall have been legitimated in accord-

ance with G. S. 49~10 or G. S. 49-12 or in accordance with the applicable 

law of any other jurisdictlon, and the heirs of such child, are entitled 

by succession to property by, through and from his father and mother and 

I, their heirs the same as if born in lawful wedlock; and if he dies intes-

1 tate,· his property shall dE~scend and be distributed as if he had been 

• born in lawful wedlock." 

Com:nent: 

A. Purpose. The purposes of this section are~to clarify and 

to broaden the rights of intestate succession by, through and 

from persons legitimated in accordance with G. S. 49-10 (inter­

marriage of parents) and G. S. 49-12 (acknowledgement by 

reputed father)~ and to establish for persons legitimated in 

other jurisdictions the same rights of intestate succession. 

This section eliminates a discrepancy between G.S. 29-1, Rule 1 

("such child and his issue"} and G.S. 28-149 ("such child"} by 
-

making it cleax- that bot:h such "~hild ••• and his heir-s'~ are 

included, and that they take not only from but through the 

parents. 

B. Reasons. One born out of wedlock who is subsequently 

legitimated thereby sheds the shackles of illegitimacy, but 
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rights of intestate succession by, through and from him 

generally depend upon the provisions of the applicable 

legitimation statute, a principal effect of which is to 

permit intestate succession as between the reputed father 

and illegitimate child, which is otherwise not permitted 

except in two states (Arizona and Oregon}. Since such 

statutes are sometimes not broadly construed because remedial 

in purposei but are narrowly construed as in derogation of the 

common law, the proposed G.S. 29-le attempts to be broadly 

specific (See, Re WALLACE, 197 No C. 334 (1920)). 

C. Source. See Powell, Real Property, § lOU). 

"Article 6. Illegitimate Children. 

"§ ::-JS·· 19. Succession by illegitimate children. - For purposes 

of intestate succession, an illegitimate child shall be treated as if 

he were the legi :Lnate child of L.ls mothers so that he and his lineal 

descendants are entitlea to take by, through and from his mother and his 

other maternal kindred, both descendants and collaterals~ and they are 

entitled to take from him. 

"§ 29-20. Descent and distribution upon intestacy of ille~ 

gitimate children. - All the estate of a person dying illegitimate 

and intestate shall descend and be distributed~ subject to the payment 

of costs of administration and other lawful claims against the estate, 

and sub,i . t to the payment by the recipient of state inheritance 

taxes, as provided in this article. 

"~ 29-21. Share of surviving spouse. - The share of the 

surviving spouse of an illegitimate intestate shall be the same as 

provided in G. s. 29-14 for the surviving spouse of a legitimate person 

;except: 

(1} If the intestate is not survived by a child, 

children or any lineal de~cendant of a deceased 

child or children, but is survived by his mother 

and the net estate exceeds $15,000 in value, the 

surviving spouse shall receive $15,000 in value 

plus one-half of the remaining property, provided 

that this one-half shall be estimated and deter­

mined before any federal estate tax is deducted 

or paid and both such $15,000 and one-half shall 
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be free and clear of such tax; or 

(2) if the intestate is not survived by a child, 

children or any lineal descendant of a deceased 

child or children, or his mother, the surviving 

spouse shall take all of the net estate. 

"8 29-22. Shares of others than the surviving spouse. -

Those persons surviving the illegitimate intestate, other than the 

surviving spouse, shall take that share of the net estate not dis­

tributable to the surviving spouse, or the entire net estate if there 

is no surviving spouse, as follows: 

(1) If the intestate is survived by only one child 

or by only one lineal descendant of only one 

deceased. child, 'that person shall take the cr/d.re 

net estate or share, but if the intestate is 

survived. by two or more linea~ descendants of 

only one deceased child, they shall take as 

provided in G. S. 29-16; or 

(2) If the intestate is survived by two or more children 

or by one child ana any lineal descendant of one 

or more deceased children, or by lineal descendan'ts 

of two or more deceased children, they shall take 

as provided in G. S. 29-16; or 

(3) If the intesta'te is not survived by a child, 

children or any lineal descendant of a deceased 

child or children, but is survived by his mother, 

she shall take the entire net estate or share; or 

(4) If the intestate is not survived by such children 

or lineal descendants or by a surviving mother, 

the other children of the mother of the intestate, 

whether legitimate or illegitimate, and the lineal 

descendants ,of any such cbi ldrP.n ~-rho srs deceased, 

shall take as provided in G.S. 29-16; or 

{5) If there is no one entitled to take under the 

preceding subdivisions of this section or under 

G. S. 29-21, the maternal grandparents shall divide 

the entire net estate or if either is dead the 

survivor shall take the entire net estate, and 

_,,,_ 



Comrnent: 

if neither materna~ grandparent survives, then 

the materna~ unc~es and aunts of the intestate 

and the lineal descendants of deceased maternal 

uncles and aunts shall take as provided in G. S. 

29-16." 

A. Purpose. The purpose of this section is to make the 

illegitimate child a member of his mother 1 s family so that 

he and his issue take on intestacy by, through and from 

his mother ana his other maternal kindred"' linea.L and 

collateral, and t.he.y :.ake from him. This pattern of s uc­

cession is followed in Go S. 29=2~ BLd G. S. 29-22 as to 

intes~ate succession from an illegitimate person by making 

the mother and her family his intestate successors in the 

absence of a surviving ·spouse or lineal descendants. 

B. Reasons 0 Under the c orn."non law a child born out of wedlock 

was filius nullius, the cr.Q ld of no one, and could not inherit 

from his mother or father ... and had no relatives except his 

own spouse and linea~ descendants. This remains the law 

except as changed by statute. The modern trend is to stress 

the i~~ocence of the childre~ of unwed parents. As between 

mother and her illegitimate child reciproca.L rights of 

intestate succession now exist wi~hout restrict~on in a!1 but 

three states (Louisiana" New York and North Carolina); and 

subject to some variations the same rule prevails as between 

the mother's relatives and her illegitimate child in about 

half of the states 1 but such is almost universa.Lly not sanctioned 

as between an illegitimate child end his reputed father and 

relatives of the lattero 

Under existing North Carolina law an illegitimate child cannot 

inherit through its mother from her relatives, and if the 

motht;l" leaves both leg1t1mate and illegitimate children the 

latter may not inherit property which came to her from the 

father of her legitimate children (G.S. 29-li Rules 9 and 10; 

G.S. 28-152). The proposed G. S. 29-19 changes this and per­

mits such inheritance. This change follows the Model Probate 
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Code § 26; anQ see Powell, Real Property, § 1003. 

flArticle 7. Advancements. 

11 § 29-23. In general. - If a person dies intestate as to 

all his estate, property which he gave in his lifetime as an advance­

ment shall be counted toward the advancee 1 s intestate share, and to 

the extent that it does not exceed such intestate share, shall be 

taken into account in computing the estate to be distributed." 

Comment: 

This section codifies the North Carolina case law which has 

consistently held that only entire intestacy, as contrasted 

to partial intestacy, would bring the advancement doctrine 

inco play. See JERKINS v. MITCHELL, 57 N.C. 207 (1858}. 

ThE proposed law makes few substantial changes in the present 

law of advancements. It does however codify much of the 

present case law. It should be pointed out (as it is in 

Sec. 29-2 "Advancement"}, the doctrine of advancements 

is now applicable to advancements to all heirs. However, 

no gift to the spouse is considered to be an advancement. 

It is true that most advancements will be made to the child 

or grandchild of the donor. But, there is no good reason 

why the more remote kin should not account for gifts made to 

them if they would be an heir or one of the intestate's heirs. 

Source: In general, Model Probate Code, Sec. 29. 

"§ 29-24. Presumption of gift. A gratuitous inter vivos 

transfer is presumed to be an absolute gift and not an advancement unless 

to be an advancement." 

The question as to what shall be regarded as en advancement 

is a very difficult one. Positive characteristics of advance­

ments are almost impossible to define. Such problems have not 

' been made easier by certain provisions of the Internal Revenue 

Code which offer incentives, by way of exemptions and exclu­

sions, to inter-vivos transfers. Thus, it seems wise to state 

that gratuitous inter-vivos transfers will be presumed to be 

absolute gifts and not advancements. The present law in North 

Carolina functions on the presumption that a large amount of 
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property transferred or money paid by the parent to the 

child is an advancement. However, the presumption may be 

rebutted if it can be shown that the parent, at the time of 

the transfer, did not intend such to be an advancement. The 

proposed law places the burden of proof of the advancement 

on the one claiming that an advancement has been made. 

"S 29-25. Effect of advancement. - If the amount of the 

advancement equals or exceeds the intestate share of the advancee, 

he shall be excluded from any further portion in the distribution of 

the estate, but he shall not be required to refund any part of such 

advancement; and if the amount of the advancement is less than his 

share, he shall be entitled to such additional amount as will give him 

his full share of the intestate donor's es.ta te." 

Comment: 

This section simply states the present law for determining the 

advancee 1 s share of the donor's estate when it bas been 

determined that an advancement has been made. Under the pres­

ent law it is provided that child must account to the widow 

of the intestate for his advancement, in ascertaining her 

child's part o~ the personal property (G.S. 28-150). The 

proposed law eliminates this rather nebulous benefit. 

"§ 29-26. Valuation. - The value of the property given as an 

advancement shall be determined as of the time when the· advancee came 

~n~o oossession or enjoyment~ or at the time of the death of the intestate, 

whlehetrer first occurs. However, if the value of the property, so 

advt.nc~d 9 is stated by the intestate donor in a writing signed by him 

an~ des1gnating the gift as an advancement.P such value shall be deemed 

the ~al~e of the advancement." 

Co~~nt: 

Unless otherwise stated by the donor in writing, an advance•ent 

will be valued as of the time when the advancee came into posse~­

sion or enjoyment, or at the time of the death of the intestate) 

whichever first occurs. See G.S. 29-27 set out below. 

"§ 29-27. Death of advancee before intestate donor. - If 

the advancee dies before the intestate donor, leaving an heir who takes 

by ~ntestate succession .from the intestate donor, the advancement shall 
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e taken into account in the same manner as if it had been made directly 

such heiri but the value shall be determined as of the time the 

original advan~ee came into possession or enjoyment, or when the heir 

came into possession or enjoyment~ or f": the time of the death of the 

intestate donors whichever first occurs. If such heir is entitled by 

inheritance to a lesser share in the estate than the advancee would 

have been entitled to had he survived the intestate donor, then the 

heir shall only be charged with the advancement in the proportion 

his share in the estate bears to the share which the advancee would 

have taken.'' 

Comment: 

This section goes beyond the present law in that it provides 

that where an advan~ement has been made and the advancee 

dies before the intestate donor, leaving an heir who takes 

by intestate succession from the intestate donor, the 

advancement shall be taken into account in the same manner 

as if it had been made directly to such heir. 

"~ 29=28. Inventor:;. = If any person who has, in the life­

time of an intestate donor~ received a part of the donor's property, 

refuses, upon order of the clerk of superior court of the county in 

which the administrator collector qualifies, to give an inventory 

on oaths setting forth therein to the best of his knowledge and belief 

the particulars of the transfer of such property, he shall be con­

sidered to have received his full share of the donor's estate, and 

shall not be entitled to receive any further part or share." 

t: 

This section changes the present law (G.S. 28-151) in that the 

advancee under the proposed law must upon the order of the 

clerk of superior court give an inventory on oath, setting 

forth to the best of his knowledge and belief the particulars 

of the transfer of such prope~ty. 

n; 29-29. Release by advancee. - If the advancee acknowledges 

to the intestate donor by a signed writing that he has been advanced 

his full share of the intestate donor's estate, both he and those 

claiming through him shall be excluded from any further participation 

in the intestate donor's estate." 
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Comment: 

The advancee may in a signed writing release any possible 

future interest which he might otherwise have in the 

intestate's donor's estate. Such a release is binding on 

the advancee and those claiming through himo 

Seco 2o GoS. 1-47 is hereby amended by striking out sub­

division (5) thereof relating to the allotment of dower. 

Sec. 3o Ge S. 8-47, as the same appears in the 1957 

Cumulative Supplement to the General Statutes, is hereby amended by 

striking out the colon and all words following the word, "provided", 

being the first word of line eighty-six thereof and substituting a 

period therefor. 

Sec. 4o G. s. 11-10 is hereby amended by striking out 

the words, "in laying off widows' dower," following the words, "real 

estate," in line three thereof and preceding the word, "in", in line 

four thereof. 

Sec. 5. G. s. 11-11 is hereby amended by striking out the 

entire twenty-fourth paragraph thereof enti tledi> "Jury, Laying 0 ff 

Dower". 

Sec. 6. Go s. 28-2ol is hereby amended by rewriting the 

fourth paragraph thereof to read as follows: 

"The public laws relating to the administration of estates 

of decedents, and the Intestate Succession Act, shall apply to estates 

of such missing persons." 

Sec. 7. G. s. 28-81 is hereby amended by striking out 

all of the section following the first sentence thereof. 

Sec. 8. G. s. 28-170, as the same appears in the 1957 

Cumulative Supplement to the General Statutes, is hereby amended by 

striking out the words, "on allotment of dower," following the word, 

"commissions", in line twenty-three and preceding the word, "on", in 

line twenty-four thereofo 

Sec. 9. G. s. 25-113, as the same appears in the 1957 

Cumulative Supplement to the General Statutes, is hereby amended by 

striking out the words, "this chapter for the distr•ibution of per­

sonal property in case of intestacyo", in lines ten and eleven thereof, 

and substituting therefor the words, "the Intestate Succession Act." 
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Sec. 10. G. s. 49-11, as the same appears in the 1957 

Cumulative Supplement to the General Statutes, is hereby amended by 

rewriting the second sentence thereof to read as follows: 

"In case of death and intestacy, the real· and personal 

estate of such child shell descend and be distributed according to 

the Intestate Succession Act as if he had been born in lawful wed-

lock." 

Sec. 11. G. s. 49-12, as the same appears in the 1957 

Cumulative Supplement to the General Statutes, is hereby amended by 

rewriting the second sentence thereof to read as follows: 

"In case of death and intestacy, the real and personal 

estate of such child shall descend and be distributed according to 

the Intestate Succession Act as if he had been born in lawful wed­

lock." 

Sec. 12. G. s. 52-13 is hereby amended by striking out· 

the words, "dower, tenancy by the curtesy, and all other", following 

the word, "quitclaim", in line three and preceding the word, "rights", 

in line four thereof, and substituting therefor the word,"such". 

Sec. 13. Article 5 of Chapter 45 of the General Stetutes, 

entitled "Real Estate r·:ortgage Loans", is hereby amended by changing 

the title thereof to "Miscellaneous Provisions'' and adding at the 

end thereof a new section to be numbered G. s. 45-45 and to read as 

follows: 

"s 45-45. Spouse of mortgagor included among those having 

right to redeem real property. Any married person has the right to 

redeem real property conveyed by his or her spouse's mortgages, deeds 

of trust and like security instruments and upon such rederrption, to 

have an assignment of the security instrument and the uncancelled 

obligation secured thereby." 

Sec. 14. G. S. 28-150 through G. S. 28-152 inclusive, 

G. S. 30-3 through G. s. 30-7 inclusive, G. s. 30-10 through G. s. 

30-14 inclusive, G. s. 46-15, G. S. 52-16, and all other laws and 

clauses of laws in conflict with this Act are hereby repealed. 

Sec. 15. This Act shall become effective July 1, 1960. 
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A BILL TO BE ENTITLED AN ACT TO PROVIDE FOR THE CREATION OF AND TO 
LIMIT THE CONVEYANCE OF FAMILY HOMESITES. 

The General Assembly or North Carolina do enact: 

Section 1. G. s. 30-8 is hereby repealed and Chapter 39 

or the General Statutes is hereby amended by adding thereto a new 

article to be numbered Article 2A, to be entitled "Conveyance or 

Real Property by Married Persons.", and to read as rollows: 

"Article 2A. 

"Conveyance of Real Property by Married Persons. 

"~ 39-14olo Conveyance defined. - As used in this article, 

the term 'conveyance' means an inter vivos conveyance. 

"8 39-14.2. Conveyance with joinder of spouse. - (a) A 

married person may convey his or her real property free and clear of 

any interest of the other spouse therein upon the voluntary assent of 

such spouse, signified by joinder in the conveyance as provided in 

G. So 39-7. 

"(b) Joinder by one spouse in the other's conveyance ror 

this purpose only shall not operate to subject such spouse to the 

obligation or any covenants ror title therein contained nor to the 

operation of any estoppel arising out of the subsequent and independent 

acq~isition by such spouse or title to the property conveyed. 

"§ 39-14.3. Effect of conveyance withoqt joinder or spotise. -

A conveyance of real property by a married pe~son, without the assent 

of the other spouse signified as provided in G. s. 39-14.2, shall be 

void and or no effect to transfer either title or right of possession 

to the grantee thereof unless: 

(1) The conveyance is authorized in the manner provided 

in the succeeding sections of this article; or 

(2) The joinder or the other spouse is dispensed with 

by some other provision of existing law. 

"B.39-14.4. Procedure for conveyance without joinder of 

spouse. - (a) Whenever any married person shall seek to convey his 

or her real property or any part thereof or interest therein, and the 



other spouse does not assent thereto, such married person may institute, 

before the clerk of superior court of the county in which the land or 

any part thereof is situated, a special proceeding, to which the non­

assenting spouse shall be made a perty, for an order permitting a con­

veyance of such reel property without the joinder of the non-assenting 

spouse. 

"(b) Such an order as provided for in the preceding sub­

section shall be made upon a showing by the petitioner and a finding of 

feet by the clerk without a jury that the real property to be conveyed 

does not lie within the homesite of the family as defined in G. s. 

39-14.5. 

"(c) If the clerk finds that the real property to be conveyed 

lies within the homesite~ he shall deny the petition, except as provided 

in G. S. 39-14.6 or unless he finds that the non-assenting spouse is 

guilty of misconduct as defined in G. S. 28-10, 11 and 12. 

"~ 39-14o5• Homesite defined. - As used in this article, 

unless the husband and wife have otherwise agreed pursuant to G. S. 

39-14.10, the term 'homesite' means the dwelling and its outbuildings, 

together with land not exceeding fifty acres upon which such dwelling 

and outbuildings are situate, presently or previously occupied by the 

owner thereof as the principal residence of his or her family. 

"S 39-14.6o Election between homesites. - (a) If in the 

proceeding provided for in G~ So 39-14.4 it appears that the lend to 

be conveyed lies within a homesite end the petitioner at the time is 

the owner of two or more homesites, the other spouse shall be put to 

an el6ction as between the homesite within which the land to be con­

veyed lies and all other homesites which the petitioner owns. 

"(b) If the spouse elects to claim as the homesite the one 

within which the land to be conv~yed lies, such spouse shall be barred 

from thereafter claiming as the homesite any of the other homesites 

then owned by the petitioner, and in any subsequent proceeding for the 

~unveyance of lana within any such other homesite, the clerk shall issue 

an order permitting the conveyance although the other spouse does not 

assent thereto, unless the homesite theretofore claimed shall have been 

conveyed with such spouse's joinder. 
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"(c) Election under the provisions of this section shall 

not restrict the right of s. spouse to claim, as the homesite in any 

subsequent proceeding, Pny homesite subsequently acquired by the 

petitioner. 

"8 39-14.7. Or9!T effective upon registration. - (a) Orders 

of the clerk issued under the provisions of this a~ticle shell be ef­

fective from the date of registretion of a certified copy thereof in 

the office of the register of deeds in the county where the lend to 

be conveyed lies, or if such land is located in more then one county, 

a certified copy of the order must be registered in each county where 

any portion of such land lies in order to be effective as to the lend 

in thet county. 

"(b) Upon the registration of such order the register of 

deeds shall record it in the record of deeds and shell index it under 

the names of both spouses in a separate book to be entitled, 'The 

Homesite Index. ' 

"§ 39-14.8. Appeals. - Appeals shall lie from the order 

of the clerk to the judge of the superior court whc Shall hear the 

matter de novo without jury. 

"§ 39-14.9. Contracts for conveyance of reel property by 

mar:'ied persons. - (a) No contrect for the conveyance of r_eel property 

by a married person, which conveyance if executed without the essent 

of the other spouse would be void, shall be valid unless such spouse 

signi:tes assent thereto in the same manner as is provided in G. s. 
39-7 for the execution of deeds of conveyance. 

"(b) Joinder by one spouse in the other's contract for this 

p1:rpose only shall operate to subject such spouse only to the obliga­

tion to join in the execution of a conveyance in accordance therewith. 

"(c) If a married person wishes to enter into a contract for 

the conveyance of his or her lend and the other spouse will not assent 

thereto, such rr.arried person may proceed for a determination that the 

land does not lie within any homesite, by the institution of a special 

proceeding, for an order permitting the execution of such contract 

without the joinder of the non-assenting spouse, in the same manner 

as provided in G. S. 39-14•4• The order shall be made upon a showing 
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that the real property to be conveyed does not lie within the homesite 

of the family 8s defined in G. s. 39-14.5. 

"§ 39-14.10. Agreement designating homesite. - (a) In lieu 

of the other provisions of this article, any husband and wife, or man 

and woman about to be married, may enter into a written agreement, 

designating a principal homesite, in any property owned by them or either 

of them at the time of such designation. 

"(b) The written agreement shell be: 

(1) Executed by both husband and wife, or both man 

and woman about to be married; 

(2) Acknowledged before the clerk of the superior 

court of the county in which the homesite or 

any part thereof is located; and 

(3) Recorded and indexed as provided for orders in G. s. 
39-14.7. 

The provisions of Go S. 52-12 shall not apply to such agreement. 

"(c) The designation of the principal homesite shall be 

effective from the time of registration thereof and until the same is 

rescinded by e subsequent written egreement designating a different 

homesite, u~ revoking the prior designation of homesite. Such sub­

sequent agreement must be executed, acknowledged and registered in the 

same mann~r as provided in subsection (b) of this section. 

11 § 39-14.llo Effect of agreement designating homesiteo -

Upon designation as provided in G. S. 39-14.10, the designated homesite 

may not be conveyed by one spouse without the joinder of the other but 

any other real property or any part thereof or interest therein, including 

any other homesite, may be conveyed"by the owning spouse free and clear 

of any interest of the other spouse, without any joinder by such other 

spouse." 

Sec. 2. G. s. 30-9, as the same is found in the 1957 Cumula­

tive Supplement to the General Statutes, is hereby repealed and in lieu 

t~~.::-. · .p ·:.~ .. - : .... ::.::.vw.iu6 .i.s ~LlDS'tl "Luted as a part of Article 2 of Chapter 

39, and numbered G. s. 39-14: 

"§ 39-14. Conveyance without joinder of insane spouse; 

certificate of lunacy. - (a) A person whose spouse is a lunatic or 

insane may convey any of his or her separate real property by deed, 
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or lease, without the joinder of the spouse, provided that the clerk 

of superior court of the county in which the spouse was adjudged a 

lunatic or declared insane, or an officer having corresponding juris­

diction in any other state or foreign country, shall certify under his 

hand and seal that the spouse has been adjudged a lunatic or declared 

insane, and that his or her sanity has not been declared restored as 

provided by law, which certificate must be attached to the deed or 

leaseo 

"(b) A conveyance or lease executed in accordance with this 

section and probated and registered in accordance with law shall convey 

all the estate and interest as therein intended of the granto~ in the 

land conveyed, free from all interests of the other spouseo 

"(c) This section shall not apply to the conveyance of a 

homestead which has been actually allottedo" 

Sec. 3o All laws and clauses of laws in conflict with this 

Act are hereby repealedo 

Comment: 

Seco 4o This Act shall become effective July 1, 1960o 

Ao Purposeo The purposes of this Homesite statute are to 

protect the home of e married couple~ which is the separate 

property of one spouse, against inter vivos conveyance with­

out the assent of the other spouse; and to substitute for 

the ambiguous homesite statute of 1919 (GoSo 30-8) a detailed 

piece of workable legislation on the subjecte 

Bo Reasonso In nearly all of the United States there are 

homestead acts, the primary purpose of which is to protect 

the family home against creditors and sole conveyances by 

the owning spouseo In most states these statutes are suffi­

cient to accomplish this policyj but unfortunately the 

North Carolina provisions are largely a joke because the 

maximum allowance for a homestead is $500oOO in personal 

property and $1,000 in reel property (GeSo 1-369 et-seqo). 

In view of this patent inadequacy of our homestead laws, the 

abolition of dower and curtesy would make the family home 

owned by one spouse freely transferable by the owner, 
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except that if the wife owned the family home Article X, 

Section 6, of the Constitution would prevent her from 

conveying it without her husband's written as~ento 

As a metter of fact, the widespread North Caroline custom 

for married persons to take title to land as tenants by 

.. •:. 

the entirety will substantially limit the potential appli­

cation of this statute because a high percentage of homes 

will belong to husband and wife as co-ownerso 

Summary of Provisions of Homesite Statute 

The proposed Homesite statute rrakes void a married person's 

inter vivos conveyance or contract to convey his or her sepa-

rate real property without the voluntary written assent of the 

other spouse unless such land does not constitute the family's 

homesite, or pert thereofo If the husband proposes to sell 
.. 

certain land owned by him~ and his wife refuses to join in 

his deed he may institute a special proceeding before the local 

clerk of superior court to determine whether this land lies 

within a homesite and, if it does not, he can get a court 

order authorizing his proposed conveyance, or contract to 

convey~ without his wife's as~ento Such order is effective 

upon its registration in the office of the local register 

of deeds, which registrati.on includes indexing in The Homesite 

Indexo Thus$ the land title searcher will find generally, 

either a deed or contract in which the husband's wife has 

joined, or a deed or contract supplemented by an order 

declaring the husband 1 s power to convey the propertyo The 

requirement of such a special proceeding under the specified 

circumstances should not prove burdensome in operationo Where 

the land is clearly not included in a homesite as defined in 

Go So 39-14o5 the wife will have nothing to gain by refusing 

to join in the deed since she cannot thereby prevent its 

conveyance if the husband carries out such a special proceeding. 

Where the land is clearly homesite, it is desirable that her 

joinder be necessary f;:!' its .:· .Jnveyance. If the status of 

the land is uncertain it is best to have it settled by the 
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special proceeding and thereby remove any doubt. 

As an alternative to other provisions of this statute, 

sections 39-14.10 and 39-14oll provide for an agreement 

designating e family's principal homesite which, efter due 

recording, becomes effective and thereby permits both spouses 

to convey their other separate lands "free and clear of any 

interest of the other spouse, without any joinder by such 

other spouse." G. S. 39-14.11 also provides for conveyances 

without joinder of the other spouse who is a lunatic or 

insane. 

C. Source. See Homesite Statutes 11 ·N. Co Lo REV. 64-68 (1932) 

and Report of the Commission on Revision of the Laws of North 

Carolina Relating to Estates, 37~40(1939). 
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A BILL TO BE ENTITLED AN ACT TO REWRITE THE STATUTES ON DISSENT 
OM WILLS. 

The General Assembly of North Carolina do enact: 

Section 1. Chapter 30 of the General Statutes, entitled 

"Widows", is hereby redesignated "Surviving Spouses", and Article 1 

thereof is hereby rewritten to read as follows: 

"Article lc Dissent from Will. 

"~ 30-1. Right of dissent. - (a) Except as provided in 

subsection (b) of this section~ any surviving spouse may dissent 

from his or her deceased spous~'s will. 

"(b) A surviving spouse may not dissent from his or her 

deceased spousevs will if he or she re~eives one-half or more in 

value of all the property passing upon the death of the testator, 

eluding both that property passing under the will a~d that property 

ssing in any manner outside the will as a result of the death of 

the testator. For the purpose of this subsection: 

(1} One-half of' tht~ value of ar..y property passing 

by survivorshipp and 

(2) The value ot proceeds of insurance policies on 

the life of the decadent received by the spouse 

except the proceeds or proportionate part of the 

proceeds from those policies on which all or part 

of the premiums were paid by the surviving spouse 

or by someone other than the deceased spouse on 

behalf of the surviving spouse; 

shall be included in the computation of the value of the property 

sing as a result of the death of the testatorc 

"I 30-2o Time and manner of dissento - (a) Any person, 

entitled under the provisions of Go So 30-1 to dissent from the will 

of his or her deceased spouse, may do so by filing such dissent with 

the clerk of the superior court of the county in which the will is 

probated~ at any time within six months after the probate thereofo 

"(b) The dissent may be in person, or by attorney authorized 

in a writing executed by the surviving spouse, attested by at least one 

witness and duly acknowledged by the surviving spouseo 



"(c) If the surviving spouse is a minor or has been adjudged 

insane, the dissent may be executed and filed by the general guardian, 

or by the guardian of the person or estate of the minor or insane spouse. 

If the minor or insane spouse has no guardian~ the dissent may be 

executed and filed by a next friend appointed by the clerk of the 

superior court of the county in which the will is probated. 

"(d) The dissent 51 whether in person or by attorney, shall 

be filed as a record of the court. 

"§ 30-3. Effect of dissent. - (a) Upon dissent as provided 

for in G. Sc 30-2, the surviving spouse shall take the same share of 

the deceased spouse 1 s real and personal property as if the deceased had 

died interstate; provided 9 that if the deceased spouse is not survived 
~ 

by a child 9 children~ or any lineal descendent of a deceased child or 

children, or by a parent, the surviving spouse shall receive only one-

half of the deceased spouse's estates which one-half shall be estimated 

and determined before any federal estate tax is deducted or paid and 

shall be free and clear of such tax. 

"(b) If the surviving spouse dissents from his or her deceased 

spouse 1 s will and takes a:1 interstate share as provided herein, the 

residue of the testator's net esta~e, as defined in G. S. 29-2, shall be 

distributed to the other devisees and legatees as provided in the 

testator's last will, dimiDished pro rata unless the will otherwise 

provides." 

Sec. 2. All laws and clauses of laws in conflict with this 

Act are hereby repealed. 

Sec. 3. This Act shall become effective on July li 1960. 
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BRIEF ~F THE REVISOR OF STATUTES ON 

C-1120 
(1959) 

A BilL TO BE ENTITLED AN ACT TO AMEND CHAPTER 26 OF THE GENERAL 
STATUTES RELATING TO THE TRANSFER OF AN OBLIGATI.1N 'ro THE PAYING 
SURETY. 

Under the law of North Cam lina, as it now stands contrary 

to that in other jurisdictions, when a surety pays the written ob­

ligation of the principal but fails to obtain the assignment of the 

obligation to some third party for his benefit, the surety is reduced 

to the position of a simple contract creditor of the principal and 

may only sue for reimbursement on the principal's implied promise. 

This result arises on the basis that, on payment of the principal's 

written obligation without assignment for his benefit, the surety 

utterly exhausts the obligation both in law and equity. DAVIE v. 

SPRINKLE, 180 N. C. ,580 (1920). 

It is felt that not only is the hypothesis that payment 

of the obligation by the surety cancels it a refined technicality 

disregarding the equity of subrogation, but is also a trap for 

paying sureties who normally are unaware oft his requirement of assign­

ment. In addition, the North Carolina view is contrary to that in 

other jurisdictions where on payment of the principal's obligation, 

there is an assignment by operation of law to the paying surety of 

every right theretofore held by the creditor against the principal. 

Accordingly, the General Statutes Commission has drafted 

this bill to change by statute the law in this State to eliminate 

this technicality of suretyship, and to cause the law to conform to 

both the normal conception of what the law should be and the rule in 

other States. 

This bill provides that on paying his principal's written 

obligation the surety may sue the principal either for reimbursement 

or· on the instrument. If suit is on the instrument, it is provided 

that the surety may avail himself of any remedy the creditor might 

have had, and that no assignment for the surety's benefit shall be 

required. Surety as defined in the bill includes guarantors, accom­

modation makers, accommodation indorsers, or others who become liable 

for the written obligation of another. 

The General Statutes Commission respectfully recommends 

the enactment of this proposed bill. 

Thomas L. Young 
Revisor of Statutes 
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BRIEF OF THE REVISOR OF STATUTES ON 

C-1121 
(1959) 

A BILL TO PERMIT JOINDER OF THE PRINCIPAL DEBTOR AS A PARTY DEFEND­
ANT WHEN A 3URETY IS SUED BY .. A CREDITOR. 

In JARRATT v. MARTIN, 70 N. C. 459, the North Carolina 

Supreme Court held that a surety is entitled tG all the legal and 

equitable defenses tQ which his principal was entitled which at­

tached to or were connected with the debt sued on. The Court 

expressly reserved any decision on the question of whether the 

surety would be entitled to the benefit of any independent claim 

Which the principal debtor had against the creditor. The view has 

been generally adopted by the courts of this country that in the 

absence of a statute, where the debtor is not a party to the action 

the surety cannot avail himself of independent claims, If the 

debtor and the surety were sued together·as permitted by G. s. 1-71, 

the counterclaims and set-offs of the principal debtor would be 

available to the surety. However, the creditor alone is allowed to 

decide whether he will proceed against both the principal debtor and 

the surety or whether he will proceed against the surety alone. 

There are many reasons why the surety should be allowed 

the benefit of any claim that the principal debtor has against the 

creditor. If the surety is sued alone and he pays the claim in 

full, he may then sue the debtor for reimbursement. If he is 

allowed full reimbursement, the principal debtor has been required 

to pay the full amount of the claim although if he had been sued by 

the creditor he might have availed himself of any counterclaims 

or set-offs which he had, Conversely, if the debtor were permitted 

to set up his counterclaims or set-offs against the surety, the 

ety would not be allowed full reimbursement and his right to 

recover against the principal debtor would be lost, The problem 

which has arisen is, how may the surety bring the principal debtor 

into court and thereby have the matter of counterclaims and set-offs 

determined in the same act;ion as the liability of the surety? 

The bill begins by defining the term "surety" and then 

provides that the court on motion of the surety may join the princi­

pal debtor as a party defendant if he is found to be or may be made 

subject to the jurisdiction of the court. After such joinder the 





L. 

surety shall have the same rights as would have been available to 

him if the principal debtor and the surety had originally been sued 

together. It should be noted that the bill if enacted would in no 

way impair the creditor's remedy but would allow the adjudication 

of the claims of all the parties at one time. 

The General Statutes Commission respeetrully recommends 

the enactment of this legislation. 

- 2 -

Thomas L. Young 
Revisor of Statutes 



... ~·· 



J • , 

BRIEF OF THE REVISOR OF STATUTES ON 

C-1160 
(1959) 

A .BILL RELA ·riNG TO THE .t:XERCISE OF POWI:RS OF JOINT PERSONAL REPRZ.­
S~N TATIV .r:;S BY ONi: OR .i"iO.RE THAN ONE. 

Smith and Jones are co-administrators of an estate. May 

they agree among themselves as to who will manage the sale of certain 

personalty so as to make assets? Would the rule be the same if tney 

were co-executors? 

It has been held in North Carolina that personal property 

may be sold by one co-executor but that !!1 co-administrators must 

join in such a sale. DICKSON v. CROWLEY, 112 N. C. 629 (1R93). 

Compare GORDON v. FINLAY, 10 N. C. 239 (1824). 

The questionable distinction made in these two cases 

points up the perplexing problem of what powers of administration 

may be exercised by one of co-executors or co-administrators and 

what powers must be exercis.ed by all of them. It is frequently not 

clear what powers fall into which category and, as illustrated by 

the example noted above, whether one or all joint personal repre­

sentatives must exercise a given power sometimes depends on whether thf 

representatives are co-executors or co-administrators. 

The general rule is that where there are joint personal 

representatives they must all act in matters involving the exercise 

of discretion while any one of them has the power to perform minis-

terial acts in connection with the administration of the estate. 

Atkinson, WILLS, § 203. No North Carolina case directly so holds, 

but the tenor of the cases seems to indicate that the North Oarolina 

position is in agreement with this principle. See, ~· &•' TROGDEN 

v. WILLIAMS, 144 N. C. 192 (1907); BAILEY'S A!Mtffi v. COCHRA.N'S AIJ.1 1 RS 

2 N. C. 104 (1794). For this reason it is felt that doubt as to what 

powers of joint personal representatives must be exercised by all and 

what may be exercised by one should be laid at rest by statute. 

It is the purpose of this bill relating to joint personal 

representatives to codify and make certain what is probably already 

the law of North Carolina in regard to the powers of co-executors and 

co-administrators which may be exercised singly or which must be 

exercised jointly, and to remove the distinction between administra-

tors ~nd executors as to such powers. 





The first section of this bill defines the term "personal 

representative" as including both executors and administrators and 

certain other enumerated groups. The bill further provides that 

if a will makes provision for the execution of any of the powers by 

any or all of the representatives that those provisions will govern. 

The third section provides that in the absence of a govern­

ing provision in the will the representatives may by written agree­

ment provide that any of certain enumerated powers may be exercised 

by any designated one or more of them. It should be noted that this 

agreement is expressly subject to approval by the clerk of superior 

court and that the powers enumerated are only those more advantageous-

ly performed by a single representative than by more than one. 

The fifth section re-emphasizes what is apparently the 

existing law that acts involving the exercise of discretion must be 

performed by both of the representatives if there are two and h1 a 

majority if there are more than two and, further that ministerial acts 

may be performed by any one of the personal representatives. The 

final section provides that no personal representative shall be re­

lieved of liability on his bond or otherwise by entering into any 

agreement under the Section. 

The General Statutes Commission respectfully recommends 

the enactment of this bill. 
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BRIEF OF THE REVISOR OF STATUTES ON 
THE GENERAL STATUTES COMMISSION OMNIBUS BILL. 

C-1161 
(1959) 

This bill, drafted by the General Statutes Commission, would 

effect certain minor unrelated amendments to various chapters and 

sections of the General Statutes. 

Section 1 deletes G. s. 31-47 from Article 7 of Chapter 31 

entitled "Construction of Will" and makes it the subject of a new 

Article 8 entitled "Devise or Bequest to Trustee of an Existing· 

Trust" in the interest of better codi~ication practices and clarity 

of indexing. 

Section 2 amends G. s. 10-1, the notary public law, by 

clarifying the manner in which the effective date and the expiration 

date of commissions as notary public ar.e determined and to provide 

that commissions be sent to the clerk of superior court o~ the county 

in which the appointee resides to be delivered to the appointee when 

he qualifies. 

Sections 3 and 7 correct errors of cross reference or a 

typographical nature, found to have been made in G. s. 101-2 and 

G. S. 59-40(1). 

Sections 4 and 5 make it clear that the governing body of 

a non-profit corporation, although designated in Chapter 55A as 

"board of directors", need not necessarily be known by that name !'or 

the purpose of incorporation or for any other purpose. 

Section 6 amends G. s. 1-96 to make it clear that an action 

may be kept alive by either successive endorsements or successive 

alias or pluries summons as to a party who cannot be served, thus 

larifying an ambiguity found in G. s. 1-96 as now written. 

The General Statutes Commission respectfully recommends the 

enactment of this bill. 

Thomas L. Young 
Revisor of' Statutes 





BRIEF OF THE REVISOR OF STATUTES ON 

C-1163 
(1959) 

A BILL TO BE ENTITLED AN ACT TO AMEND THE STATUTES RELATING TO THE 
FILING AND CROSS-INDEXING OF LIS PENDENS. 

In construing the present Lis Pendens statutes, the North 

Carolina Supreme Court holds that filing suit in the county in which 

the land lies, or recordation of a mortgage, gives constructive no­

tice of the pendency of the action or foreclosure i1ARRETT v. HOLLAND, 

213 N.C. 428 (1938); INSURANCE CO. v. ~OX, 220 N.C. 725 (194217. 

Thus, if a potential purchaser of real property is to protect himself 

from buying something which is already involved in litigation and 

might be snatched away from him as a result of that litigation, he 

must completely search the files on civil suits in eve~y county in 

which some part of the land lies. 

In view of the practical difficulties in doing this effec­

tively, particularly in the large counties, it is felt that this is 

too great a burden to place on title searchers, and that the only 

constructive notice of lis pendens should be by virtue of a properly 

filed and cross-indexed notice. This bill would change the law to 

make a properly filed and cross-indexed notice of lis pendens the 

only effective constructive notice of the pendency of an action even 

in the county in which the land lies; and in addition would rearrange 

and rewrite certain sections of the lis pendens statutes to effect 

easier reading and clearer understanding of the statutes. 

Proposed G. S. l-ll6(a) sets out those proceedings in which 

lis pendens must be filed in order to obtain constructive notice of the 

pendency of an action, proposed G. S. l-116(b) spells out what the 

tice shall contain; and proposed G. s. l-116{c) provides when the 

tice can be filed. P:.:-oposed G. s. l-116(d) makes it clear that 

noti~e must be filed in every county in which the land lies, including 

the one in which the action is pending, to be effective as to the land 

in each such county. Proposed G. S. 1-117 rewrites present G. S. 1-117 

to place tho Lu.I•den of' cross-indexing notices of lis pendens on the 

clerk with whom filed and by cross-reference provides what the "Record 

of Lis Pendens" shall contain. 

The General Statutes Commission respectfully recommends the 

enactment of this bill. 

Thomas L. Young 
Revisor of Statutes 





C-1316 
(1959) 

BRIEF OF THE REVISOR OF STATUTES ON 
A BILL TO BE ENTITLED AN ACT TO AMEND CHAPTER 55 OF THE NORTH 
CAROLINA GENERAL STATUTES. 

Since 1955 when the new Business Corporation Act was 

adopted by the General Assembly, certain interested groups and indi­

viduals have suggested minor amendments to that Act ir. light of 

experience with its operation. These suggested amendments have been 

taken under advisement by the General Statutes Commission. 

As a result of careful consideration of all the suggested 

amendments, the Commission, assisted by a committee composed of the 

principal drafters of the Business Corporation Act, has prepared this 

bill to effect those amendments felt to be worthwhile. 

Most of the amendments contained in this bill are simply 

clarifying in nature, designed to effect tighter drafting of the 

Act in the light or experience with its operation, although several 

would effect substantive changes in the present law. 

For instance, Sections 29 through 32 would amend the 

Business Corporation Act to allow a business corporation to become 

a non-profit corporation or cooperative organization by appropriate 

amendment to its charter, while Section 23 amends G. S. 55-67 to allow 

cumulative preferred shareholders to elect some directors when the 

corporation is in default on payment of dividents on such shares for 

two or more years. 

The General Statutes Commission respectfully recommends the 

enactment of this bill. 

Thomas L. Young 
Revisor of Statutes 
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