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SPECIAL REPORT OF THE GENERAL STATUTES COMMISSION
on

AN ACT TO BE ENTITLED "ACTS BARRING PROPERTY RIGHTS".

T0 THE GENERAL ASSEMBLY OF NORTH CAROLINA:

In the regular biennial report of the General Statutes Com-
miaalon to the 1961 General Assembly, it was stated that a specisal
report would be submitted concerning an act barring propsrty rights.

This Act was prepared by a special committee composed of
Mr, Fred B. McCall, Professor of Law, University of North Carolina
Law School; Mr. W. Bryan Bolich, Professor of Law, Duke University
Law School; and Mr., Norman A. Wiggins, Professor of Law, Wake Forest
College Law School.

With this letter of transmittal, the Commission submits for
consideration by the General Assembly:

(1) A report by the special Drafting Committee to the Gen-
eral Statutes Commission, setting out the background of this work and
explaining the same in general terms; and

(2) A copy of the text of this Act, together with the
Dréfting Committes'!s comments thereon.

In submittlng this special report, the General Statutes
Commlission wishes to make grateful acknowledgment of the outstanding
services of the Drafting Commlttee in undertaking and completing thils
project. The Commlission recommends the enactment of this Act, and
suggests that sufficlent coples of this report be printed for distri-
bution to interested persons throughout the State.

This the 8th day of February, 1961.
Respectfully submitted,
" Robert F, Moseley, Chalrman
Frank W, Hanft, Vice-Chalirman
E. C. Bryson
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REPORT OF DRAFTING COMMITTEE TQ THE GENERAL
STATUTES COMMISSION OF THE STATE OF NORTH CAROLINA -
Mr. Robert F, Moseley, Chairman

Dear Mr. Moseley:

In the latter part of the year 1959, the General Statutes
Commission, cognizant of the inadequate statutory law relating to the
inheritance of property by unworthy heirs, requested Professors Fred
B. McCall of the University of North Carolina Law School, W. Bryan
Bolich of Duke University Law School, and Norman A. Wigglns of Wake
Porest College Law School to sserve on a specilal commlttee to draft
new leglslation on thls subject in behalf of the Commission, end,
subject to the approval of that body, to be submitted to the 1961
General Assembly for enactment 1nto law. It will be recalled that
at the time the new Intestate Succession Act was introduced, the
Legislature requested the General Statutes Commission to prepare
up-to-date leglslation relating to the barring of intestate succes-
slon rights, .

Pursuant to this request, the Drafting Committee agreed to
undertake this work, It met first on August 28, 1959 and has since
held some twenty meetings. As 1t began its work, your Committee
realized that present provislons concerning the problem involved
were scattered throughout various chapters of the statutes or dis-
persed at irregular intervals in the case law of this State, and
were lnadequate to provide for many situations likely to arise.
Accordingly, collection of all such provisions in one concise corre-
lated statutory compllation, rewriting of the present statutes so as
to eliminate inadequate and inequitable remedies contained therein,
and enlargement of such provisions so as to include situations and
clrcumstances not presently provided for, were determined to be the
primary osbjectives of the Nammtttan

In drafting the new provisions, the laws of other states
relating to this matter were carefully studied. The(Committee
profited greatly from an outstanding and comprehensive study by Mr.
) Wade, a summary of which is set forth in Y9 Harvard Law Review at
};‘VPGSG 715. We have also had benefit of the study made by the Commis-

sion on the Revision of Laws of North Carolina Relating to Estates
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(1934,-1939). Numerous other sources and authorities have likewise
been studied and considered.

After several month's work, your Drafting Committee pre-
sented to the General Statutes Commisslon in the spring of 1960 a
proposed new chapter bearing the title "Acts Barring Property Righta"
to be added to the General Statutes. Without golng into detall at
the present time, your Commlttee recommended an Act for your consider-
ation which would:

(1) Collect in one comprehensive chapter of the General
Statutes those provisions relating to the barring of intestate suc-
cession rights. This will bring together the provisions presently
contained in several chapters of the statutes,

(2) Codify as a part of the General Statutes the cass law
relating to this subject,

(3) Compile, in one statute, the various provisions which
bar a spouse, because of divorce or by virtue of certain misconduct,
from participation in the administration or settlement of the other
spouse'!s estate.

(4) Specifically provide that upon annulment of a marriage
the property interests of the respective spouses are re-established
as 1f the marriage relation never exlsted. This is an addition to
the present statutory law.

(5) Rewrite those provisions setting forth acts which will
bar s parent from intestate succession rights in the estate of his
child. A parent deprived of custody of his child by court order may
participate in the distribution of the child's estate, 1f the parent
complies with the order requiring him to support the child,

(6) Set forth in the statutes a comprehensive article
designed to effectuate by legislation the broad public policy of pre-
venting a slayer from profiting by his own wrong. The 3layer 1s
ueemea te have predeceased the decedent, and is thereby prevented
from acquiring the decedent's property or otherwise obtaining a pro-
prietary benefit through such death. Remedies applicable to tenants
by the entireties, joint tenants or joint obligees, reversioners,
vested and contingent remaindermen, beneficiaries of insurance poli-
oles, and other relationships not presently set forth in the statutes
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are included in this artiole.

(7) Allow—admissibn into evidence 1in any civil action for
or against & clalmant of the property of the decedent, the record of
& judicial proceedlng in which the slayer was determined to have
killed the decedent.

After the proposed Act relating to the barring of property
rights was submitted to the General Statutes Commission, the Drafting
Committee met with the members of the Commisslion seven times, from
February, 1960 through January, 1961, to explain the proposed new
Act, At these meetings the Commission carefully analyzed and dis-
cussed in detall each section of the Act proposed by the Drafting
Committea. A8 & result of this work there evolved a clearly-drawn,
comprehensive and up-to-date Act designed to include practically
every instance by which a person may be prevented from acdqulring
property rights by his own wrongdolng.

Your Drafting Committee has written explanatory comments
on each sectlon of the statute, copiles of which are attached hsreto.

In closing this report, we wish to commend Mr, Giles R.
Clark, Revisor of Statutes, for his able assistance and for the flne
cooperation hé has glven us 1n completing the task assigned.

It has been & great privilege for us to be aassociated with
the General Statutes Commission in the completion of tbis highly
necessary and Important work for the State of North Carolina. We
have enjoyed our association with you and have our greatest respect

for the commendable job the Commission is doing for the State.

Respec tfully submitted,
Norman A, Wiggins
W. Bryan Bolich

Fred B, MeCall, Chairman
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DOCKET NO. 145
Final Draft

A BILL TO BE ENTITLED AN ACT TO AMEND THE GENERAL STATUTES OF NORTH
AROLINA BY ADDING THERETO CHAPTER 31A, ENTITLED "ACTS BARRING
PROPERTY RIGHTS".
The General Assembly of North Carolina do enact:

Section 1. The General Stattes of North Carolina are

. hereby amended by adding a new Chaptsr Immediately following Chapter

31 to be numbered Chapter 31A, and to read as follows:

Chapter 31A |
Acts Barring Property Rights
. ARTICLE 1
Acts Barring Rlights of Spouse

§31A-1. Acts barring rights of spouse.— (&) The following per-

sons shall lose the rights specifled in subsection (b) of this sec-
tion:
(1) A épouse from whom or by whom an absolnte divorce or
marriage annnlment has been obtained or from whom a
divorce from bed and boérd has been obtained; or
{2) A spouse who volintarily separates from the other sponse
and lives in adultery and such has not been condoned;
or
(3) A spouse who willfully and withouvt just canse abandons
. and refuses to live with the other sponse and is not
living with the other sponse at the time of such
spouse's death; or
- (4) A spouse who obtains a divorce the valldity of which is
not recognized under the laws of this State; or
(5) A spouse who knowlngly contracts & bigamons marriage.
(b) The rights lost as specified in subsection (a) of this
section shall be as follows:

LRSI

\Z, SLL Uilgaes ol 1nuestale snccession in the estate of the
. other sponuse;
(2) All right to claim or sncceed to a homestead in the
real property of the other sponse;
(3) All right tb dissent from the will of the other s?ouse

and take either the lntestate share provided or the




life Interest in lieu thereof;

(4) All right to any year's allowance in the personal prop-

erty of the other spouse;

(5) All right to administer the estate of the other srouse;

and

(6) Any rights or interests in the property of the other

spouse which by a settlement before or after marriage
were settled upon the offending spouse solely in con-
sideration of the marriage,

. (¢) Any act specified in subsection (a) of this section may
be pleaded in bar of any action or proceeding for the recovery of
such rights, interests or estate as set forth in subsection (b) of
this section.

(d) The spouse not at fault may sell or convey his or her
real and personal property aslif such person were unmarried, and
thereby bar the other spouse of all right, title and interest there-
in 1n the following instances:

(1) During the continuance of a separation arising from a
divorce from bed and board as specified in subsectlion
(a)(1l) of this section, or

(2) During the continuance of a separation arising from
adultery as specified in subsection (a)(2) of this

. section, or during the continuance of a separation

arising from an abandonment as specified in subsec-
tion (a)(3) of this section, or

(3) When & divorce 1is granted as specified in subsection
(a)(4) of this section, or a bigamous marriagé con-
tracted as specified in subsection (a)(5) of this

section.,.

- Comment:

. A, Reasons,
A ——————————

The general rule is that in the absence of a statute the

decree of absolute divorce neither imposes new responsibili-

ties upon nor takes away vested property rights from the
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B.

respective spouses, The net effect of the proposed revision
is that upon entry of the decree of absolute divorce those
property interests whioch are contingent upon the continuation
of the marriage relations are abolished, The property inter-
eats which are contingent upon the continuatlion of the marriage
relations are (1) interests In intestate property, (2) home-~
stead, (3) right to dissent from the will of other spouse,

(4) right to year's allowance, (5) right to administer the
estate of the other spouse, (6) rightsor interests in property
of the other spouse which by settlement before or after mar-
riage were settled upon the offending spouse solely in con-
sideration of thermarriage.

Purpose.

Presently in North Carolina there are varlous statutbry
provisions which bar a spouse, because of divorce or by virtne
of certain misconduct, from participation in the edministra-
tion or in the settlement of the other spousel!s estate. The
purpose of the proposed statute is to ecollect these afore-
mentioned statutory provislons and combine them for the pur-
pose of convenlence into one statute. One addition has been
made to the present statutory law. This addition makes it
clear that upon annulment of a marriage relation the property
1hterests of the respective spouses are re-established as if
the marriage relation never existed,

Source,

Exisating statutory provisions affected in whole or in part
by the proposed statute are: G, S. 28-10; 28-11; 28-12; 30-15;
52-19; 52-20; 52-21, See also TAYLOR v. WHITE, 160 N. C. 38,
L1 (1912); Vernier, AMERICAN FAMILY LAWS, Vol, II, Secs. 96,

97, 98, 99, 100, 102, 126, 127, 128.

ARTICLE 2

Parents

§314-2. Acts barring rights of parents,—Any parent who has




lose 81l right to Intestate succeasion in any part of the chlild's
estate and all right to administer the estate of the child, except—
(1) where the abandoning parent resumed its care and main-
tenance at least one year prior to the death of the
child ard continued the same until its death; or
Q (2) where a parent has been deprived of the custody of his
or her child under an order of a court of competent
jurisdiction and the parent has suybstantially com~-
plied with all orders of the court requniring con-
. tribution to the support of the child,

Comment ¢

A, Purpose.
With the passage of the new Intestate Succession Act

which became effective July 1, 1960, N.C, GEN, STAT. Sec,
28-149(6) was abolished. The purpose of this section is to
revise, broaden, =nd reintroduce Sec. 28-149(6).

B. Reasons,

It seems very inequltable to allow a parent who has saban-
doned his child to inherit from such child when the chlld dies
intestate. However, when & question of this nature hes come
before the court and the intestacy law of the particular Jurls-
diction has made no exceptlon because of the abandonment, the

. courts have been reluctant to imply an exception, It can and
does happen that the child is too young to make & wlll cutting
off the gullty parent. North Carolina adopted the rule found

in former G. S. 28-149(6) as & result of the dscision in the

case of AVERY v. BRANTLEY, 191 N,C., 396, 131 S.E. 721 (1926);
Note, 5 N.C.L. REV. 72,

The proposed law broadens the former rule, It is pro-
vided that if the abandoning parent was deprived of §ustody by
court order and the parent substantially complied with the
order of the court requiring contribution to the support of the
child, such parent may participate in the distribution of the
estate, A parent who abandons his child but resumes care and
?“ meintenance at least one year prior to the death of the child
@ ]
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may share in the distribution of the estate of the child who

dies intestate,

ARTICLE 3
Wilful and Unlawful Killing of Decedent

Introduc tory Commept:

Purpose.
This Article deals with the acquisition of property by

the killling of another person, and seeks to effectuate by
legislation the broad public policy of preventing the slayer
of the decedent from profiting by his own wrong. In summary:

§31A-3 of this Article deflnes the terms slayer, decedent
and property and §§31A-4 through 31A-12 prevent the slayer
from acquiring the property of the decedent or otherwise
getting a proprietary benefit through his death in the fol-
lowlng waya:

§31A-4 by testate or intestate succession as heir, lega-
tee, devisee or surviving spouse;

§31A-5 by survivorship as tenant by the entirety;

§314-6 by survivorship as co-owner or joint obligee;

§314-7 by acceleration of & reversion or vested remainder
following & 1ife estate in the decedent or measured by his
1life;

§314-8 by the vesting or increase of interest in a con-
tingent or other future interest on the death of the decedent;

§314-9 by the removal of a defeasibility as to any prop-
erty interest benefitting the slayer by the death of the dece-
dent prior to the slayer!s death;

§314~10 by the exercise or non-exercise of a pewer of
appointment or revocation by the decedent;

05Lh=1L Ly wue payment Lo use siayer ot tne proceeds of
an insurance policy or an annuity upon the death of the dece-
dent as insured or beneficiary; and

§314-12 by protecting a bona fide purchaser who has paid
to the slayer adéquate conaideration for property divested by

this Act and impressing & constructive trust upon any funds so
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recelved by the slayer for the benefit of the persons entitled.
B, Reasons,

(1) General Rules.

When a person has been unlawfully killed by his helr, his

spouse, or his legatee or devisee, 1t 1s shocking for the law
' to permit such a slayer to acqulire the decedent's property as

a result of his death. But, 1n the absence of statute, many
csases have so held., Most of these cases reason that since
statutes of descent and diatribution and of wills contain no

. such exception the courts should not leglislate by implying
one; while others mention constitutional or statutory provi-
sions forbidding forfelture for crime, However, the recent
legal trend is to prevent the slayer from profiting by his
own wrong, A few cases deny any title to the slayer by writ-
ing such an exception into the statute, but most of them
accomplish this result through the equitable device of im-
pressing a constructive trust upon the legal title in the
hands of the killer, And a numbsr of states have enacted
statutes dealing with the matter, In the analogous cases of
the 1life insurance beneficiary who intentionally kills the
insured, and of the co-owner of survivorship property who
slays his co-owner, insurance law always deprives such bene-

. ficlary, but as to co-owned property similar confllecting rules
exist as in the wills and inheritance cases.

In all of these cases, if the decedent had not been killed
he might have outlived the slayer whe thereby acquires prop-
erty which but for the killing he might never have acquired.
It seems but right to prevent such unjust enrichment by resol-
ving all doubts against the slayer and thereby give the prop-
erty to those persons who wonld have taken it if the slaver had

. predeceased his victim instead of allowing him to assure his
own survival of the decedent by the killing. And there is no
taint of unconstitutionality on the ground of forfeiture for
crime in the cases and statutes which reach thls result because

no property is taken from the slayer, he is merely prevented
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from getting property by killing someone - & salutory moral
principle and crime deterrent, [Eee generally Atkinson on
Wills (24 ed. 1953) §37; L Scott on Trusts (2d ed. 1956)

$§ L92 - 4o, UL4; wWade, icquisition of Property by Wilfully
Killing Another - A Statutory Solution, 49 Harvard L. Rev.
715 (1936) 7

Resume of American Statutory Provisions.

Statutory provisions of other jurisdictions throughout
this country relating to the unlawful killing of & testator,
are collected In the following resume taken from Rees, American

Wills Statutes; IT, 46 Va. L. Rev. 856, 888 (1960).

"In twenty-six states a devisee or legatee who kills the
testator 1s barred from receiving his devise or legacy. /The
District of Columbia and Puerto Rico are also in this category.
« « «/ The Statutes are varied and often apply to other situ-
ations, as where the expectant helr kills his ancestor, or the
beneficlary of a 1i1fe insurance policy kills the insured. Six-
teen states expressly require thet the slayer pe 'convicted!
(or 'adjudged gullty') of murder /Zlaska Comp. Laws Ann.

§ 6n-1-15 (Supp. 1959); Colo. Rev. Stat, Ann. § 152-2-13 (1953)
(murder in the first or second degrse); Conn. Gen. Stat. Rev,

§ 45-279 (1958) (murder in the first or second degree); Fla.
Stat. &nn. § 731.31 (Supp. 1659); Ill. Ann. Stat. ch. 3, § 201
(Smith-Hurd 1S41); Ohlo Rev. Code Ann. § 2105.19 (Page 1953)
(murder in the first or second degree); Va. Code Ann. §64-18
(Supp. 1958). Also the District of Columbia. D.C. Code Ann.

§ 18-109 (1951).7, or of intentionally causing death /Ind.

ann, Stat. © 6-212 (Repl. Vol. 1953)7, or of feloniously
causing death /W.D. Rev. Code §°56-0423 (1943); Utah Code

tnn. £ 74~3-22 (1953)7, or of unlawfully killing /Neb. Rev,
Stat. 9 30-117 (Relssue Vol. 1956); S.C. Cods § 19-5 (195217,
or of feloniously killing /Ken. Gen. Stat. Ann. § 59-513
(1949); W. Va. Code Ann. § 4095(2) (1955). See also Ky. Rev.
Stat, Ann. § 381.280 (1955) (convicted of a felony for taking
life).7, or of taking 1ife /Okla. Stat. tit. 8, § 231 (1951)7.
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For instance, the Virginia provision forbids the acquisition
by a person of an interest in the estate of another for the
death of whom he has been convicted of murder / Va. Code Ann.
§ 64~18 (Supp. 1958)./. Ten statés do not mention conviction,
but specify killing / Tenn. Code Ann. §§ 31-109, -207
(1955)./, or the wilful and unlawful killing / Pa. Stat.

Ann. tit. 20, § 180.7(5) (1950)./, or killing with malice
aforethought / Ga. Code Ann. § 113-909 (Supp. 1959)./, or
wilfully causing death / Miss. Code Ann. § 672 (Recomp. Vol.
1956).7, or feloniously taking life / Iowa Code Ann. §636.47
(1950)3; Minn. Stat. Ann. § 525.87 (1945); Ore. Rev. Stat.

§ 111.060(1) (1953); Wyo Stat. Ann. § 2-46 (1957).7, or un-
lawfully taking 1life / La. Civ. Code Ann. art. 1691 (Dart
1945); S.D. Code §§ 56.0501-.0502 (1939) (wilfully and unlaw-
fully takes life). See also La. Civ. Code Ann. arts. 966,
1560, 1710 (Dart 1945). In Puerto Rico, a person who has
made attempts against the life of the testator is disquali-
fied to succeed by reason of unworthiness, P.R. Laws Ann.
tit. 31, § 2261(2) (1955)./. Several of the statutes in-
clude an accessory / Alaska Comp. Laws Ann. § 60-1-15 (Supp.
1958); Colo. Rev. Stat. Ann. § 152-2-13 (1953); Conn. Gen.
Stat. Rev. § 45-279 (1998); Ohio Rev. Code Ann. § 2105.19
(Page 1953); Pa. Stat. Ann. tit. 20, § 180.7(5) (1950)./, or
one who aids or abets the killer £/ Ind. Ann. Stat. § 6-212
(Repl. Vol. 1953).7, or one who conspires to kill / Ga. Code
Ann, § 113-909 (Supp. 1959); Neb. Rev. Stat. § 30-119 (Re-
issue Vol. 1956); Tenn. Code Ann. §§ 31-109, -207 (1955);

W. Va. Code Ann, § 40?5 (1955)./, or one who causes or pro-
cures another to kill / Ga. Code Ann. § 113-909 (Supp. 1959);
Iowa Code Ann. § 636.47 (1950); Kan. Gen. Stat. Ann. § 59-513
(1949): Minn. Stat. Ann. § 9§25 .87 (1OLE). Mi~r  Tods Ann

§ 672 (Recomp. Vol. 1956); Okla. Stat. tit. 84 § 231 (1951);
Ore. Rev. Stat. §111.060(1) (1953); S.D. Code § 56.0501
(1939); Tenn. Code Ann. §§ 31-109, -207 (1955); Wyo. Stat.
Anh, § 2-46 (1957).7

YA killing done by accident or in self-defense is
-8 -



exGeptedfrom the Georgia and Tennessee provisions [fCa. Code
Ann. § 113-909 (Supp. 1959); Tenn. Code Ann. §§ 31-109, -207
(1955);7, while the South Carolina statute does not apply to
involuntary manslaughter / S.C. Code § 19-5 (1952)./. The
interests of a bona fide purchaser of the property are pro-
tected in Indiana, Mississippi, and Ohio / Ind. Ann. Stat.
§ 6-212 (Repl, Vol. 1953); Miss. Code Ann. § 672 (Recomp. Vol.
1956); Ohio Rev., Code Ann. § 2105.19 (Page 1953)./.

"In ten of the states, the moperty to which the slayer

would otherwise be entitled is distributed as if the slayer
pzedeceasgd }EEWEEEPator /[ Conn. Gen. Stat. Rev, § 45-279
(1958); Fla. Stat. Ann. § 731.31 (Supp. 1959); Ga. Code Ann.

§ 113-909 (Supp. 1959); Ill. Ann. Stat. ch. 3, § 201 (Smith-
Hurd 1941); Neb. Rev. Stat. § 30-119 (Reissue Vol. 1956);

N.D. Rev. Code § 56-0423 (19%3); Ohio Rev. Code Ann. § 2105.19
(Page 1953)3 S.D. Code § 56.050% (1939) (and heirs of slayer
barred); Utah Code Ann. § 74%-3-22 (1953); W. Va. Code Ann.

§ %095 (1955). Also the District of Columbia. D.C. Code Ann.
§ 18-109 (1951)./. 1In five states the property devised or
bequeathed 1s disposed of to the remaining heirs according

to the rules of descent and distribution / Iowa Code Ann.

§ 636,49 (1950)3 Miss. Code Ann. § 672 (Recomp. Vol. 1956);
Okla, Stat. tit. 84, § 231 (1952); Ore. Rev. Stat. § 111.060(3)
(1957); Wyo. Stat. Ann. § 2-46 (1957)./. Louisiana provides
only that the devise or bequest in favor of the slayer is
revoked / La. Civ. Code Ann. art. 1691 (Dart 19%5)./; six
states make various specifications for disposal of the prop-
erty / Alaska Comp. Laws Ann, § 60-1-15 (Supp. 1958) (ofher
legatees or by descent and distribution); Ind. Ann. Stat.

§ 6-212 (Repl. Vol. 1953) (slayer made constructive trustee

for those legally entitled): Kv. Rev. Stat. finn § 2381 °2RN

e e e e e S

(1955) (heirs-at-law, unless otherwise disposed of by dece-

dent); Pa. Stat. Ann. tit. 20, § 180.7(5) (1950) (as provided
by law); S5.C, Code § 19-5 (1952) (estate of deceasedj but if
slayer a parent, to his children); Tenn. Code Ann. §§ 31-109,

~207 (1955) (descent; or by will, deed or other conveyance)./;
. .




and four states have no provision on the subject [fColorado,
Kansas, Minnesota, and Virginia,/. 1In Ohio a pardon restores
all the killer's rights in the property, but does not affect
the rights of an innocent purchaser / Ohio Rev. Code Ann.
§ 2105.19 (Page 1953)./."
(2) North Carolina Law.
. The first American case on the precise guestion whether a

murderer could acquire title to the property of his victim by
surviving him was Qwens v. Owens, 100 N.C. 240 (1888). This

leading case sounded the key-note on this subject when it held
. that a wife who was convicted of being an accessory before the
fact to her husband's murder could not be denied dower because
it would involve an unconstitutional forfeiture of property
for crime and that only the legislature could change a statu-
tory right of property. This shockling decision caused three
statutes to be enacted providing that a spouse convicted of
the felonious slaving or as an accessory before the fact of

such slaying of the other spouse shall thereby lose all rights

in the other's personal estate including distributive share,
year's allowance, right s8f administration, dower or curtesy,
and all’rights of property settled on the decedent by reason
of the marriage (G. S. 28-10; 30-4; 52-19)., 1In Bryant v.

Bryant, 193 N.C. 372 (1927) and Garner v. Phillips, 229 N.C. ——

s 9o e -

. 160 (1948) murderers were permitted to take legal title, in

the one case by survivorship as tenant by the entirety and in
the other as heir and distributee of the decedent, but upon
constructive trust for the persons who would have been en-
titled if the murderer had predeceased his victim. Thié upon
the ground of public policy expressed in the equity maximunm
that a wrongdcer should not be permitted to profit from his
crime. Upon similar principles. the benefirigpry ~f o 14fq

. insurance policy who slays the insured is not permitted to

collect the proceeds. Parker v. Potter, 200 N.C. 348 (1931);
Bullock v. Expressman's Mutual Life Ins. Co., 234 N.C. 254

. In view of the above mentioned North Carolina statutes
- 10 -



and judiclal decisions, 1s additional legislatlion necessary?
An affirmative answer seems called for, Since the thres
existing statutes are restricted to the husband-wife relation
and require conviction of a felonlous slaying, any other kill-
ings would not be covered, Suiclde of the slayer before con-
. viction should not be a bar to tsking the vlietim's property,
and presently only conviction of the felonious slaying of the
other spouse or of belng accessory before the fact of such
felonious slaylng will suffice to defeat the slayer's interest

. in the decedent's property.

And since the judicial decisions Involve only murder by

a tenant by the entirety, by an helr, or an insurance bene-
flciary, confinement to these particular instances could occur
in future cases., Thus, some conslderation of the detalls gf
this proposed legislation seems in order.

The proposed Model Act (¥Wede, 49 Harvard L. Rev. 715) has
been substantially followed, as was done in 1941 in Pennsylvania,

(Pa, Stats, Ann, (Purdon) tit. 20, §§ 3441 - 3456).

ARTICLE 3
¥1l1ful and Unlawful Killing of Decedent

§314-3, Definitions.—As used in this article, unless the

context otherwise requires, the term—
. (1) "Slayer" means

8. Any person who by & court of competent jurisdlction
shall have been convicted as a principal or acces-
sory before the fact of the wilful and unlawful
ki1ling of another person; or

b. Any person who shall have entered a plea of guilty’
in open court &s & principal or accessory befors
“iiv faevv vse wne wiilrul and unlawful killing of

Q another person; cr

¢. Any person who, upon indictment or information as a
principsal or accessory before the fact of the
wilful ahd unlawful killing‘of another person;
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shall have tendered a plea of nolo contendere

which was accepted by the court and jJjudgment
entered thereon; or
d. Any person who shall have been fonnd in a civil
action or proceeding, bronght withln one year
. after the death of the decedent to have wilrfully
and nnlawfnlly killed the decedent or procured his
killing, and who shall have died or committed sni-
cide before having been tried for the cffense and
. before the settlement of the estate.
(2) "Decedent" means the person whose life is taken by the
slayer as defined in subdivision (1),
(3) "Property" means any real or personal property and any
right or interest therein.
Comment:

The proposed statute, §31A-3 defines the terms "slayer',
"decedent" and "property".

In subsection (1) it »wses the term "slayer" instead of
felon or mrrderer and is limited to "wilfnl and nlawfnl"
killings{' These latter words wonld prevent the statnte's
application to cases of Involuntary manslarghter, jnstifiable
or excnsable homicide, accidental killing or where the slayer

. was insane. It wonld inclnde manslaughter if the killing was
intentional and unlawful, JConviction 1s not mandatory becanse

a plea of guilty or of nolo contendere snffices to bar the

slayer from acquiring the decedent's property,; as may the
slayer's suicide or other death before his trial for the
offense. The definition of the term "slayer" is very impor-
tant because it signifies what kind of killing may disqualify
one from acquiring property. The requirement that the killing
. be wilful and unlawfnl isn't the only possible rule, but does
seem a falr policy criterion.
Snbsection (2) defines decedent in terms of (1) and seems
- self-explanatory. |
- The definition of "property" in subsection (3) 15 wide
‘II' - 12 -



because similar statutes have been strictly construed. Unless
the particular kind of Interest comes clearly within the terms

of the statute the killer will not be barred,

§31A-4. Slayer barred from testate or intestate succession and

. other rights.—The slayer shall be deemed to have died Immedlately
prior to the death of the decedent and the following rules shall
apply:

(1) The slayer shall not acquire any property or recelve
any benefit from the estate of the decedent by
‘ . testate or intestate succession, or by common law

or statutory right as s»wrviving sponse of the dece-
dent.

(2) 'here the decedent dies intestate as to property which
wonld have passed to the slayer by intestate succes-
sion, such property shall pass to others next in
succession In accordance with the applicable pro-
vision of the Intestate Successlion Act,

(3) “here the decedent dies testate as to property which
would have passed to the slayer purswant to the will,
such property shall pass as 1f the decedent had died

intestate with respect thereto, inless otherwise

. disposed of by the will,
- Comment:

The slayer is by this provision prevented from taking
property from the decedent as helr, swrviving spomse or by will.

Marital property rights swch as dower and cnrtesy and the
statutory rights in lien thereof are generally deeomed Inchoate
and subject to leglslative change prior to the death of the
other spouse. [Hallyburton v. Slagle, 132 N.C. 1020 (1%07)].

LAl T LOuive uue mams applles Lo une mere expectancy ol an
.’ heir or devisees.
EiThis statute not only prevents the slayer from taking from
the decedent as helr or devisee, but provides an alternatlve

- disposition. By 1ts terms the slayer is deemed to have died
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immediately prior to the Intestate or testator, and the slayer's
share of the decedent'!s eatate passes to "others" next en-
titled to succeed by intestacy law, e.g. to the other heirs
of the decedent, inclnding issuwe of the slayer in thelr own
right by representation of their "deceased" parent [Bates v.

. Wilson, 313 Ky. 592 (1950)], bt not to one who can claim only

from the slayer, such as his spowse. [Price v. Hitaffer, 164

Md. 505 (1933)]. However, where the decedent leaves a will his
other heirs take the slayer's devise or bequest only if 1t 1s
l . not otherwise disposed of by the will, e.g. to an alternative

beneficiary or by way of residuary disposition. ,4

e

§31A-5. ZEntirety property.—Where the slayer and decedent hold

property as tenants by the entirety:

(1) If the wife 1s the slager, one-half of the property
shall pass upon the death of the hnwsband to his
estate, and the other one-half shall be held by the
wife dnring her life, swbject to pass 'pon her death
to the estate of the hnsband; and

(2) If the hnsband is the slayer, he shall hold all of the
property during his life subject to pass 'pon his

death to the estate of the wife.

. Comment:

This section provides for the situation where the slayer
is a tenant by the entirety with the decedent. Thls is of
sspecial importance in North Carolina where this estate still
flourlshes. The statute is sp drawn as not to deprive, uncon-
stitutionally, the slayer of a property interest which he
already has; at the same time it does not permit him to acquire
any additlonal interest as a resnlt of the death of the dece-
4oiibe  As uw whicu of The Two wons.u nave sSwrvived tie other,

’ the doubt is resolved in favor of the innocent victim as
against the wrongdoer who has deprived him of the chance of
surviving. It being aas'med that the decedent wonld have sur-

vived the slayer, the whole of the property will naturaily pass
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to the estate of the decedent npon the slayer's death. It will
be noted that the statute differentiates between the case where
the husband 1a the slayer and the one in which the wife is the
principal actor. This 1s for the reason that in North Carolina
the husband has the control and use of the property and is en-
titled to the possession, income, and usufrnct thereof during
their joint lives. To take this away from him wonld probably
be considered an nnconstitntional forfeiture of estate. The
paragreph provides, therefore, that if he 1s the slayer, he
shall hold the whole of the property 'ntil his death, at which
time it passes to the wife'!s estate, He holds the property,

of course, subject to this restriction and cannot alienate 1t.

See Bryant v. Bryant, 193 N.C. 372 (1927).

§314-6., Survivorship property.--(a) Where the slayer and the

decedent hold property with right of survivorship as joint tenants,
joint owners, joint obligees or otherwlse, the decedent!s share
thereof shall pass immediately upon the death of the decedent to his
estate, and the slayer's share shall be held by the slayer during
his lifetime and at his death shall pass to the estate of the dece-
dent. During his lifetime, the slayer shall have the right to the
income from his share of the property subject to the rights of
creditors of the slayer.

(b) vhere three or more persons, inclnding the slaysr and the
decedent, hold property with right of swrvivorship as joint tenants,
joint owners, jolnt obligees or otherwlse, the portion of the dece-
dentt!s share which wonld have accrned to the slayer as a result of
the death of the decedent shall pass to the estate of the decedent.
If the slayer becomes the final survivor, one-half of the property
then hield hy the slayer shall pass immediately to the estate of the
222280uly wad pou vas Gravh ol Uhe siayer the remalning interest ol
the slayer shall pass to the estate of the decedent. During his
lifetime the slayer shall have the right to the income from his
share of the property subject to the rights of creditors of the

slayer.
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Comment:

When one of two co-owners of property with right of snr-
vivorship slays the other, three jndliclial solntions have
occurred: the whole property passes immediately (1) to the
estate of the decedent; or (2) to the survivor; or (3) one-half
of the property passes ilmmediately to the estate of the dece-
dent and the other half passes at the death of the slayer to
the estate of the decedent, Solution (1) unconstitutionally
takes the slayer's already-owned one-half, while (2) rewards
the wrongdoer by permitting survivorship of the whole to the
slayer. By killing the decedent the slayer assures himself of
survival and deprives the decedent of his chance of surviving
and taking the whole. Elither could have partitioned the prop-
erty while both were alive, and since the slayer did not do so
his interest was subject to be divested by swrvivorship if he
should predecease his co-owner. It therefore seems bnt fair
to adopt solution (3) which prevents the slayer's profiting by
his wrong and gives to the estate of his victim what the dece-
dent would have received 1f he had been the s»rvivor, subject
to a 11fe estate in the slayer as to one-half. Thns the pro-
posed statute applies equally as to both co-owned property and
jolnt bank accounts with right of survivorship.

Subsection {(b) is intended to cover the situation where
there are three or more Jjoint tenants or joint obligees. When
the slayer then kills the decedent, because of the interests of
the other joint tensnts or joint obligees, it will be impossi-
ble to say that any particular portion of the property Qests in
the estate of the decedent, “Whatever enrichment the slayer
would have acquired as a resnlt of the death of the decedent,
however, will pgo to the decedent's estate.

If S, D and A own as jolnt tenants with right of s»rvivor-
ship and D dies natwrally, this wonld change the thirds to
halves in A and S. If on the other hand, S kills D and there
is no rule of law preventing S acquiring his portion of D's
share, then A and S would own one-half each; but if 8 is
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prevented by law from benefitting by killing D, A would get his
pro rata part of D's share (one-half of one-third, or one-
slxth) and D's estate would retain whatever profit would other-
wise have gone to S (one-sixth). A then has one-third plus
one-sixth, or one-half, and 8 continues the owner of one-third
of the property plus a part of D!s share, one-hsalf of one-third,
which one-8sixth § in effect holds on constructive trust for D's

estate,

§31A-7. Reversions and vested remainders.—(a) Where the

slayer holds a reversion or vested remailnder 1n property subject to
a life estate In the decedent and the slayer would have obtalned the
right of present possession upon the death of the decedent, such
property shall pass to the estate of the decedent during the period
of the 1life expectancy of the decedsent.

(b) Where the slayer holds a reversion or vested remainder in
property subject to a life estate In a third person which 18 mea-
sured by the 1ife of the decedent, such property shall remaln in the
possession of the third person during the period of the 1life expec-
tancy of the decedent,

Comment:

As with entirety property (§31A-5) and survivorship prop-
erty {§31A-6), so wlth reverslons, remainders, executory in-
terests and defeasances (§§31A-7, 31A-8 and 314-9). The slayer
and the decedent each had an interest in property prior to the
killing, but the slayer’s interest 1s enlarged by the killing.
In the proposed statute the basic premise 1s that although
the slayer should not be compélled to glve up property to which
he 1s entitled apart from the killing, he should not be allowed
to improve his position by the killing and thereby profit by
nis crime.

As to reversions and vested remainders owned by the slayer
subject to & 1life estate in the decedent, the slayerts vested
future interests could not be constitutionally taken from him
even though he accelerates thelr enjoyment by killing the 1ife
tenant, .And since it 18 impossible to say when the life tenant
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would have died if the remainderman had not killed him, and

thus determine the exact extent of the acceleration, resort

must be had to the mortality tables to determine hls expectancy.

As an equitable solution,(a) of the proposed section prevents

the slayer bensfitting from his wrongful acceleration by glving
. the property to the decedentis estate for swch period, after

which 1t passes to the slayer.

And upon similar principle, (b) provides that when the

particular estate is an estate pur autre vis with the decedent

. as cestul que vie - the property will remain in the hands of the
third person for the life expectancy of the decedent, and then

pass to the slayer.

§314-8. Contingent remainders and execnutory interests.-—As to

any contingent remainder or executory or other future interest held
by thekslayer subject to become vested in him or increased in any
way for him upon the condition of the death of the decedent:
(1) If the interest would not have become vesated or in=-
creased if he had predeceased the decedent, he shall
be deemed to have so predeceased the decedent; but
(2) In any case, the interest shall not be vested or in-

creased during the period of the 1life expectancy of

. the decedent,
Comment:

This general sectlon seeks to inclwde every frtore interest
owned by the slayer which wonld become vested in him or in-
creased in any way as a resnlt of the decedent'!s death. The
solution proposed for these numerous interests is as follows:

If the interest is of such a nature that it wonld not have
vested or increased 1f the slayer had died before the decedent —

B = B

P10 Ll Cuabliagene un his surviving uie aeceaent —— he will be

. deemed to have predeceased the man he ‘haa killed. But there are
other interests which are not contingent upon the slayer's sur-
viving his victim, and which will vest in the heirs of the

8layer on the death of the decedent, even though the slayer 1is
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also dead. To presume that the slayer had predeceased the
decedent wonld do no good in these cases, and to take care of
them the section provides that in no case shall the interest
become vested or increased dnring the period of the 11fé ex-
pectancy of the decedent. Thws the slayer and those holding
under him are ndt allowed to prefit by his wrong, and there is

no forfelture.

§31A-9. Divesting of interests in property.-—Where the slayer

holds any interest in property, whether vested or not, subject to be
divested, diminished in any way or extinguished if the decedent sur-~
vives him or lives to & certain age, such Interest shall be held by
the slayer during his lifetime or mntil the decedent wonld have
reached such age but shall then pass as if the decedent had dled
immediately after the death of the slayer or the reaching of such

age.

Comment:

Any interest in property, whether vested or not, held by
the slayer subject to be divested, diminished in any way or
extinguished if the decedent survives him or lives to a certain
age, shall be held by the slayer during his lifetime or wuntil
the decedent would have reached such age but shall then pass as
if the decedent had died immediately thereafter.

The customary constitutional problem arises in cases
covered by this section, and the proper conrse is to allow the
slayer to retain his interest but to make it still subject to
the chance of being divested. It not being known whether the
decedent would have lived to-survive the slayer or to reach a
certaln age, all doubt will be resolved against the slayer, and
it will be presumed that he wowld have done so. This having
served tn Alweat tha elaycr of the intorest al Lhe proupes vlme,
the interest will be held to pass as if the decedent had died
immediately thereafter,

For example, if property 1s conveyed to S bnt if D snr-

vives 8, then to D, S kills D. S holds the property for his
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own life only and then it passes to Dts estate. Or, if prop-
erty is conveyed to S, but if D attains age 25, then to D, 8
kills D who 1s then 2l years of age. S holds the property

until D would have attained age 25, and then it passes to D's

estate.

§31A-10. Powers of appointment and revocation.—{(a) As to any

exercise in the will of the decedent of a power of appointment in
favor of the slayer, the slayer shall be deemed to have predeceased
the decedent and the slayer shall not acquire any property or re-
ceive any benefit by virtue of such appointment and the appointed
property shall pass in accordance with the applicable lapse statuts,
if any.

(b) Property held elther presently or in remainder by the
slayer subject to be dlvested by the exercise by the decedent of a
power of revocation or a general power of appointment shall pass to
the sstate of the decedent; and property so held by the slayer sub-
Ject to be divested by the exercise by the decedent of a power of
appointment to a particnrlar person or persons or to a class of per-
sons shall pass to such person or persons or in eqmal shares to the

members of such class of persons, exclnsive of the slayer,

Comment ;

By an anclient dogma of the common law of powers of appoint-
ment, the appointee takes title from the donor, the donee!'s
exercise of the power belng regarded not as a conveyance but
as a mere event upon which title to the appointed property
shifts from the donor to the appointee. For example, D‘and
W, husband and wife, each own certain property and made a joint
will leaving all the property to the survivor for 1life, with a
power to dispose of the property by deed of will and whatever
remained mndiennsed of ghonld go o thcolir scn, T, W didd aud L
thereafter devised all of the property to S who killed D in order
to get the property. A local statnte (Va. Code 1950, §64-18)

prevented such a slayer from acquiring property by the dece-

dent's will. Held, that althogh S con»nld not take D's property
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by virtue of his will, he was entitled to W's property by the
appointment, since he took that by her will and not by D's will.
Blanks v. Jiggette, 192 Va. 337, 24 A,L.R. (2d) 1114 (1951).

Subsection (a) provides that as to any exercise in the
will of the decedent of a power of appointment in favor of the
slayer, the slayer shall be deemed to heve predeceased the
decedent and the appolntment to have lapsed,

The situation where the decedent is the donee of a power
of appointment and exercises it in favor of the slayer in his
will 1is covered here., The willl becomes effective only upon the
decedent's death, which is thus the event giving the property
to the slayer, and the slayer may therefore constitutionally be
prevented from receiving the property. Any exercise by the
decedent of his power of appointment in an instrument which took
effect prior to the decedent!s death could not he affected,
Under the section the property passes as in the ordinary case
of lapsed appointments, and existing state law on that problem
will not be changed. The express provislon that the appoint-
ment shall be deemed to have lapsed as to the slayer is in-
cluded in ﬁrder to avold any possible application of an anti-
lapse statute. For example, if A conveys property to D for
life with power to appoint it by deed or will as he shall see
fit, or to appoint to such of D's children as he shall see fit,
remainder in default of appointment to B in fee, S kills D,
hls father. The property passes to B as 1f the power had not
been exercised.

Subsection (b) concerns the situation where the slayér
holds property elther presently or in remainder but subject to
be divested by the decedent's exercise of a power of revoca-
tion or appointment. and tha alayam kills the dengdont Wofoo:
he eXercises the power. It will also include the case where
the slayer 1s designated by the donor as the person to take in
default of appointment, since he 1s considered then &s holding
a vested remainder subject to be divested by the decedent's

exercise of his power.
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The first half of the snubsectlon covers only the cases in
which the decedent had a power of revocation or a general power
of appointment: 1in both cases the property is held to go to
the decedent'!s estate. Where the decedent had a power of revo-
cation, there should be no objection at all to the result. 1In
the case in which the decedent had a general power of appoint-
ment, the problem is more difficu}t, since it cannot be said
in favor of whom the decedent would have exercised it., A
general power, however, allows him to exercise it even in his
own favor; and since there is no one else in whose favor he may
be assumed to have exerclsed it, the assumption has been made
that he would have appointed himself. It has therefore been
decided to provide that here, too, the property will go to the
decedent's estate. |

The second half of snbsection (b) is concerned with the
cases in which the decedent had a power of appointment either
to a particuvlar person or to a class of persons, In the first
case, of course, it will be assimed that the decedent wonld
have exercised the power, and the property will go to the per-
son in favor of whom he could have exercised it. In the second
case it is provided that the property shall go in eqnal shares
to all of the members of the class in favor of whom he could
have exercised the power.

But if the slayer happens to be one of the particular per-
sons or a member of the class, he wonld then take a portion of
the property as such. To avoid this resnlt it is provided that
the property shail pass to pgrticular persons or to the class
of persons "exclnusive of the decedent."

As an example of such a general power, A conveys property
to D for 1life with remainder as D shall sppoint by deed, and
in defanlt of such appointment remainder to S 1n fee. S kills
D before D makes an appointment. Dt!'s estate acquires the prop-
erty because D's wrong prevents D from appolnting the property
to himself as he might have done.

As example of such a special power wonld be where A conveys
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property to D for life with remainder as D shall appoint to
such of his children as he sees fit, and in defanlt of such
appointment, remainder to D's children in eqnual shares. S, a
child of D, slays D before he can appoint., The property passes
in equal shares to D's children, exclusive of S; Another ex-
ample wowld be where A conveys property to D for life with
power to appeint the property by deed to B, remainder in dé-
fanlt of snch appointment to &, S slays D before he exerclses
the power. The property passes to B becase otherwise 5 wonld
retain the property by preventing D from appointing. Therefore
it is assumed that D would have appointed to B.

Such a power of revocation might be illustrated as follows:
D by revocable inter vivos trust conveys property to T in trust
to pay the net income to S for life and at S's death to pa§
over the corpué to B. S kills D before he revokes. The prop-
erty passes to D's estate during the 1life of S, which prevents

S from benefittihg by his crime.

§31A-11. Insurance benefits,-—(a) Insvrance and annnity proceeds

payable to the slayer:
(1) As the beneficiary or assignee of any policy or certi-
ficate of insvwrance on the life of the decedent, or
(2) In any other manner payable to the slayer by virtse of
his surviving the decedent,
shall be paid to the person or persons who wonld have been entitled
thereto aé if the slayer had predeceased the decedent,

(b) If the decedent is beneficiary or assignee of any policy
or certificate of insurance on the life of the slayer, the proceeds
shall be paid to the estate of the decedent upon the death of the
slayer, unless the policy names some person other than the slayer or
his 258082 3L nlisiaabvive veneliCLary.

(c) Any insurance or annuity company making payment according
to the terms of its policy or contract shall not be snbjected to
additional 1liability by the terms of this Chapter if swch payment or

performance 1s made withont notice of circimstances tending to brlng

‘ it within the provisions of this Chapter.
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Comment

Snbsection (a) merely codifies the common law, since the

cases are all agreed that when a beneficlary or assignee mur-

ders the inswvred, he cannot collect the proceeds, which will
ordinarily go to the estate of the insured,

Nine states now have statutes which expressly provide for
insurance proceeds. These statutes raise problems which have
been provided for in the proposed section. The first seven of
them provide that the proceeds shall go to the other heirs or
the estate or the next of kin of the inswred. Bnt if the in-
anrance policy itself or the by-laws of a benefit assoclation
provide for an alternative beneficiary to the slayer, the pro-
ceeds ought to be paid to him rather than in the way those
statutes provide. And, when there 1s no statwte, the cases so
told, The Nebraska and West Virginia enactments avoid this
difficulty by providing that the proceeds shall pass to the
persons who would have been entitled thereto if the slayer had
predeceasad the decedent, but this causes another difficnlty.
If the insurance policy provides that the proceeds shall be paid
to the beneficiary "and his heirs", a Jiteral interpretation of
these statutes conld mean that the proceeds were to be paid
immediately to the heirs of the beneficlary, who would be thus
allowed to profit throngh the wrongfwl act of their ancestor,
The proposed section takes care of both difficnlties by awarding
the proceeds "to the person or persons who wonld have been en-
titled thereto or if the slayer had predeceased the decedent".

A similar problem arises when the insirance pollcy eﬁ-
pressly excepts as a risk the killing of the inswred by the
beneficlary or provides that the insurance shall be forfeited;
then, of conrse, the Insurance company should not have to nav
anyone. This result would be allowed by the proposed section,
It speaks only of "insurance proceeds", and there would be none
in that case, the insurance compeny being under no duty to pay
at all, |

Another problem which is expressly covered by this sectlon
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is that of a joint life policy held by the slayer and the dece-
dent. On the death of the decedent the proceeds would normally
be pald to the survivor, but he has disqualified himself by his
act of murdering the decedent., They shonld, therefore, be pald
to the latterts estate, and it is so provided.

This section does not in express words cover the sitwation
where the slayer-beneficlary 1s one of a class, as where the
policy 1s payable to the children of the insnred. No case in-
volving this exact problem seems to have arisen, bnt a somewhat
analogous sitnation develops when one of the children predeceases
the insured. TUnder such circmmstances the cases are divided,
some holding that the interest of the deceased benefliciary goes
to his estate, and others that the Interest is divided among the
other beneficlariea. This sectlion wlll probably case the por-
tion of the proceeds which the slayer wonld have received to go
to the estate of the insured rather than to be divided among the
other beneficlaries — a result which would appear to conform to
the reasoning underlying elther line of authorities.

A problem which sometimes arises in states where thers are
no other statutes is whether the insurance proceeds shonld be
pald to the estate of the decedent when the slayer is the sole
or even the chief helr. Thls problem will not arise under the
proposed Act, since Section 3 provides that the slayer shall not
be allowed to inherit from the estate of the decedent. TUnder
the proposed section, also, if there is no heir of the decedent
other than the slayer, the proceeds will still be pald to the
decedent's estate, and if there are no creditors, they will
probably be held to escheat to the state.

Four of the exisfing statutes provide also for the case of
disability insurance when the beneficliary disables the insured.
This situation was not included within the proposed Act because
this Act 1s concerned with the situation where one party kills
another, and 1t was feared that it might then be held to embrace
two subjects and thus to violate some constitutional provisions,

This conclusion was strengthened by the assuwrance that the
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sitnation wonld adequately be tsken care of by the conrts, so
that a statute wonld not be necessary. It is trwe that the case
where the beneflicliary murders the inanred ias also taken care of
by court decisions; bnut it is actually within the snbject cov-
ered by the Act, and its omission might therefore be construed
to mean that the intention was that the slayer should be en-
titled to the proceeds, 1In addition, it is hoped that the
proposed section has settled some difficnlties whioch previously
troubled the courts,

Subsection (b) takes care of the situation where the in-
sured kills the beneficiary. By this act the insnred would be
causing his estate to profit, since the proceeds wonld then be
payable to it, and this the statnte forbids, If he had a right
to change the beneficlary or to extingnish the latter's rights
by assigning the policy, however, this right will not be taken
away from him. If, therefore, snbseqrent to the death of the
decedent, he exercises this right with the proper formalities,
the assignee or the new beneficlary will take the proceeds —
this even though the new benefliclary 1is the slayer's estate,
since 1t will then be profiting not by his wrongful act of
killing the decedent but by his subsequent legitimate act of
changing beneficiaries. Likewlise, 1If the policy itself pro-
vides for some other beneficlary in case the beneficiary pre-
deceased the insured, the section will not interfere with the
express provision.

The use of the term "proceeds" avolds & trowblesome problem
which might otherwise have arisen. In the majority of thé cases
which will arise nnder this subsection the slayer will have com-
mitted swlcide or have been execnted for the mnrder, According
to the majority view, the Iinsnrance comnanv will e+:171 »- 21c.
ble, wnless there 1s an express provision to the contrary in the
policy. But if the policy excepts such risks, or in joris-
dictions where the insurance company is held not liable upon

grounds of public polley, it may be held that there ars no "pro-

ceeds" accrulng, and this subsection will not change the provision
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in the insurance contract or interfere with the pronounced
policy of the state.

The few cases which have involved a problem of the nature
covered by this subsection seem to be in accord, Thils general
situation 1s not expressly covered by any of the exlsting
. statutes, and there are only two which could be construed to
cover it, .

A problem similar to this one arises when an ancestor mur-
ders his heir or one spouse murders the other (or some other
variation), and the psrsonal representative of the murdered
. heir or spouse on the death of the slayer enters a claim
against his estate for the amount which the decedent would have
received if he had survived the slayer. It is believed, how-
ever, that there 1s an essential difference between the two
casea. Where the insured kills the beneficiary, the slayer's
estate would profit by his act; that is not true when the ances-
tor kills his helr, —the property was already in the estate of
the ancestor, and the heir, is claiming through the estate,
Similar reasoning applies to the case of the spouses. This dis-
tinction 13 borne out by the cases.

Four of the present statutes have provisions similar to
those set out in subsection (o) with regard to insurance com-
. | panies. It may be suggested here that when the insurance com-

Prany or obligor does have notice of clrcumstances tending to
show that the slayer has killed the decedent and does not know
who 1s entltled to the payment, it may then have resort to

interpleader, and thus bring in the necessary parties.

§31A-12. Persons acquiring from slayer protected.-—~The pro-

visions of this Cﬁapter shall not affect the rights of any person
who, before the interests of the slayer have been adinddinpted,

' acquires from the slayer for adequate consideration property or an
interest therein which the slayer would have recelved except for the
terms of this Chapter provided the same 18 gcquired without notice of
clrcumstances tending to bring it within the provisions of this

.Chapter; but all consideration received by the slayer shall be held

by him in trust for the persons entitled to the property under the
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a principal fact in lssne is simply whether plaintiff or defen-
daent has been so adjndged to be the slayer of decedent. Thns
in such c¢ivil action the record of onels conviction wonld be
introduced and admissible in evidence, not to prove g-ilt, bnt
to prove his conviction as a separate relevant fact which wonrld
of itself bar him from acqriring or retailning the property.

(Metropolitan Life Ins. Co. v. Hill, 115 W.Va. 515 (193&),‘Note

41 W.Va.L.3. 287.] Thus no other evidence of the crime than
the specified court record would seem necessary, and evidence
in the civil action that one was not in fact gnilty of the
crime would seem both immaterial and inadmissible. Scott,
Trusts (2d ed) §492.L4. The proposed type of statnte seems pre-
ferable by so simplifying the procedure in the civil action.
And §31A-13 is perhaps merely confirmatory of existing common
law on the subject, but settles the gnestion in advance as to

such proceedings 'nder this Chapter.

§31A-1L;. Uniform Simnltaneons Death Act not applicable.—The

Uniform Simnltaneons Death Act, G. S. 28-161.1 thro-gh G. S. 28-161.7,
shall not apply to cases governed by this Chapter.

vomment:

In certain cases where the title to property or its devo-
lution depends upon priority of death and there is no sufficient
evidence that the persons have died otherwise than simultan-
eously, the Uniform Simultaneous Death Act makes statutory dis-
positions thereof which might otherwise conflict with the dis-
positions made by this Chapter when one of such persons is the
slayer of the other. For example, §28-161.3 provides that

where two persons who are joint tenants or tenants by the en-

. tirety so die the property shall be distribnted one-half as 1if

vrle naa snrvived and one-half as if the other had s rvived which
is not in accordance with the disposition made by §§ 31A-5 and

31A-6 of this Chapter.

§314-15. Chapter to be broadly construed.—This Chapter shall

not be considered penal in nature, but shall be constrned broadly in

*
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provisions of this Chapter, and the slayer shall also be liable both
for any portion of such consideration which he may have dissipated
and for any difference between the asctual value of the property and
the amount of suwch consideration,

Comment :

The Interest of a man who has innocently paid money for
property would definitely seem to ontweigh that of the other
heirs of the decedent, who ordlnarily are receiving a wind-
fall. The soclal interest in preventing mnrder for the pur-
pose of acduiring property must also be teaken Into account,
however; and it is believed that this sectlon makes the best

compromise between the conflicting interests.

ARTICLE L
General Provisions

Introductory Comment:

A. Purpose.

This Article conteins certain general provisions appli-
cable to one or more of the prior sections of the Act. In sm-
mary:

§ 31A-13 makes admissible in a civil action arising wnder
this Chapter evidence relating to the claimant'!s gnilt or in-
nocence as established in a jndicial proceeding as specified in
§ 314-3 of this Chapter;

§ 31A4-1L4 negatives application of the niform Simnltaneons
Death Act in cases governed by this Chapter;

§ 314-15 declares affirmatively against construction. of
this Act as penal, and also provides that this Act shall govern
&8s to all acts specifically provided for in this Chapter, bnt
negatives its application to all other cases;

i 514-16 containg a general severabllity clanse as to each
of the Act's various provisions to be applied shonld grestions
of 1ts validity arise. This section also contains the nsnal

repealer clause, and fixes a specific operative date for the Act.

§314-13. Record determining slayer admissible in evidence,—The
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record of the jndicial proceedlng in which the slayer was determined
to be such, pursuant to Section 31A-3 of this Chapter, shall be
admissible in evidence for or against a claimant of property in any

civil action arlising under this Chapter.

Comment:

In some states this type of atatnte which prevents a
slayer from acquiring property from or through his vietim pro-
vides that "the term !'slayer' shall mean any person who wil-
fully and unlawfully takes or procures to be taken the life of
another," Under such a statute the conrt in the civil action
relating to the property must determine whether or not the
alleged slayer was gullty of this crime. By the great welght
of anthority the record of a conviction in a criminal proceed-
ing is not admissible in the civil action to prove the g»ilt or
innocence of the person tried becanse the parties to the two
proceedings are not the same and the rnles as to competency of
witnesses and weight of testimony are different. [Interstate
Dry Goods Co. v. Yilliamson, 91 W.Va. 156, 112 3.E. 301 (1922);
Note, 31A.L.R, 261 (1924); Wigmore, Evidence (3d ed.) §1617a.]
However, there 1s growing criticism of this general rrle of ex-

clnsion and departure from it. [Eagle Star & Br., Doms. Inc. Co.

v. Heller, 149 Va, 82, 1LO S.s. 314 (1927); Wigmore, supra.]
The proposed statunte takes a different form whilch should

) and is intended to avoid both this problem of evidence and re-
trial of the gquestion of gnilt in the civil sction. In §314-3
it defines the terms slayer, decedent, and property, and by
other sections legally disables the slayer of the decedent.from
acqniring or retaining certain property rights which acecr»e as
a result of the decedent's death., Slayer 1ls defined as one who
is by a conrt of competent jurisdiction adindged gnilty 2e -
principal or accessory before the fact of the wilfnl and unlaw-~
ful killing of the decedent by one of the following four methods:
(a) upon a plea of not guilty; (b) upon a plea of gnilty; (c)

vpon a plea of nolo contenders; or (d) by a specified civil

action where the one who kills another dies or commits suicide

before trial for the crime. In a civil action as to the property..
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order to effect the policy of this State that no person shall be

|
|
allowed to profit by his own wrong. As to all acts gpecifically \
provided for in this Chapter, the rwles, remedies, and procednires (
herein specified shall be exclusive, and as to all acts not speci-
fically provided for in this Chapter all rnles, remedles, and pro-
.‘ cedvres, 1f any, which now exist or hereafter may exist either by
virtne of statute, or by virtwe of the inherent powers of any conrt
of competent jurisdiction, or otherwise, shall be applicable.
comment:
* . This section specifically states that this Chapter is not
penal in nature, and does not purport to abrogate the common
law or to cover every case of wrongful act that might bar prop-
erty rights.
There is a doctrine that if legislation undertakes to pro-
vide for the regnlation of human condnct in respect to a speci-
fic matter or thing already covered by the common law, and parts
of which are omitted from the statute, such omissions mnrst be

taken generally as evidences of the legislative intent to re-

peal or abrogate the same. In re Lord & Polk Chem. co., 7 Del.

Ch. 248, L&A. 775 (1895). And while a corrt might not con-
strve this legislation to be all-embracing and th—s to supplant

completely the common law on the swbject, Smith v. Todd, 155

) . S.C. 322, 156 S.E. 506 (1930), this section preserves the com-
mon law, substantive and procedwural, as to 21l acts not speci-
fically provided for in this Chapter. #“hile this Chapter seeks
to providé for the situations in which the slayer may benefit
from the decedent!s death, some sitnations of wrong will in-
evitably arise which are not so covered but showld be in accor-
dance with the stated policy to prevent one from profiting by
his own wrong. Thus the fact that this Chapter raveres onls Cor

. tain acts of wrongfwvl killing does not necessarily preclnde
other wrongful acts from barring property rights by common law,
such as involuntary manslanghter or an ascqnitted killer 1in some
cases. In such lnstances the constructive trvat concept and

. other non-statutory remedies remain available wnder the terms
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of this Chapter. [Metropolitan Life Ins, Co. v. Hill, 115

W.Va, 515, 177 S.&, 188 (1934); Scott, Trusts (2d ed.) §492.4]1., "

§31A-16. chapter to be severable.—If any provisions of this

Chapter or the application thereof to any person or circ'mstances

1s held invalid, such invalidity shall not affect other provislions

or applications of thls Chapter which can be

the invalid provision or application, and to

of this Chapter are declared to be severable.

Comment:

This section nses the severability
commissioners on Uniform Laws, contains

clause as to confllicting laws, and sets

glven effect without

this end the provisions

clanse adopted by the
the nswal repealer

an effective date anf-

ficliently subsequent to the expected adjonrnment of the 1961

General Assembly to glve the bar and the public notice of the

Act,

Sec. 2. G. S. 28-10, 28-11, 28-12,

52-19, 52-20, 52-21,

and all other laws and clauses of laws in conflict with this Act are

hereby repealed.

Comment:

The foregoing provisions of Chapter 28 relate to the

administration of estates. G. S. 28-10 provides that a divorce

a vincnlo or a felonious slaying shall work a forfeiture of all

right of the affending party to adminliste: the estate of the

other, and to a distributive share in the personal property of

the other, and every other right and estate in the personal

estate of the other, G. S. 28-11 provides that elopement and

adultery of the wife shall work such a forfeitwre, and 28-12

constitutes a forfelture of the husband's rights in the wife's

estate 1f he shell eememate fram hewm oand live in sdultery, or

abandon her or maliclously turn her out of doors. The pro-

visions of Chapter 52 set forth above would repeal Article 2

of that chapter entitled, "Acts Barring Reclprocal Property

Rights of Husband and.w1fe". G. S. 52-19 18 generally repeti-

tious of 28-10 and also provides that divorce a vinenlo or
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felonious slaying shall bar all rights of the offending spon—se
in the real and personal property of the other spowse. G. S.
52-20 provides that if a wife elopes with an adulferer or aban-
dons her husband, or if a divorce from bed and board is granted
on application of the husband, she shall lose 811 right in her
husband's property. G. S. 52-21 provides that the husband's
migconduct shall have the same effect on hls rights on the
wife's estate.

The repealed sectlons are Included in Article 1 of this
Bill, and it therefore appears unnecessary to have them repeated

elsewhere in the statntes,

Sec. 3. This Act shall become effective October 1, 1961,
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