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PREFACE.

This Kevisal owes its existence to the act of 1871-2, ch.

210, entitled "An Act to provide for the compilation of the

Public Statutes," by which the undersigned was appointed a

commissioner " to collate, digest and compile all the public

statute laws of the State.'"

In carrying out the wishes of the Legislature, thus indi-

cated, the commissioner selected as the plan of his work

that which was first adopted in the preparation of the Re-

vised Statutes of 1836, and afterwards followed in the Revised

Code of 1854; a plan which was recommended as well by

its intrinsic merits, as by the fact that it had been long known

to, and approved by, the legal profession and the public. All

the public and general statutes relating to the same subject

are brought together and included in one chapter, which is

subdivided into sections. Then the various chapters are ar-

ranged in alphabetical order according to their subject matter.

Among these chapters is placed, in its proper order, the Code

of Civil Procedure, with all the amendments to it made by

legislation subsequent to its adoption. But while these amend-

ments have been embraced in and made a part of it, the

Code retains its original divisions into titles^ chapters and

sections. This was rendered necessary to prevent confusion

in references to the decisions of the Supreme Court upon
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such sections as have been subjects of judicial construction.

Where the amendments have made additional sections neces.

sary, they are distinguished by a repetition of the number

of the section which they follow, annexing the letters of

the alphabet, e. g., 11a, 116, <fcc.

In preparing the compilation, the commissioner met with

many and serious difficulties caused mainly by the adoption

of an entirely new constitution for the State, and by the

consequent changes in its laws, and particularly in those re-

lating to the practice and pleadings in the Courts. The 24th

section of the 4th Article of the constitution of 1868 declares

that " the laws of North Carolina, not repugnant to this

constitution, or to the constitution and laws of the United

States, shall be in force until lawfully altered."
, By this pro-

vision the whole of the Revised Code, and the subsequent acts

of the Legislature up to the time of the adoption of the con-

stitution, have been recognized as being in force, except such

parts as were abrogated by their repugnancy to the new con-

stitution, to the constitution and laws of the United States,

and such as have been repealed, altered or modified by sub-

sequent legislation. Such being the case, the Revised Code

has been taken as the basis of the revisal, and that, with other

public and general statutes passed prior to the ratification

of the new constitution, has been retained, unless expressly

or impliedly repealed, altered or modified in whole or in part

by statutes which have been since enacted.

The chapters thus prepared and arranged, were reported

to his Excellency, Governor Caldwell, and were by him trans-

mitted to the General Assembly at its last session. In that

body they were referred to a joint select committee of both

Houses, by whom a report was made, approving the work
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and recommending its publication. A bill was accordingly-

introduced and passed into a law, entitled " An Act to pro-

vide for the printing and publication of Battle's Revisal of

the Public Statute Laws of North Carolina and for other

purposes."

By the 9th section of the act, the undersigned was ap-

pointed to superintend the publication. His duties as super-

intendent will be seen by a reference to the act; and the

volume which is now presented to the public will show with

what fidelity those duties have been performed. Bearing in

mind that all former laws are to be repealed, and that the

volume is to contain all the public and general statute laws,

now in force and use in the State, and that it is to be re-

ceived as evidence of what the law is in all the courts of the

State, he has faithfully endeavored to make the work as per-

fect as such a work can be. While he fears that he has not

reached the highest mark of excellence, he hopes that he has

succeeded in accomplishing the main purpose for which a

revisal of the statutes was desired, that is, to make those

statutes more accessible, and withal, in the language of the

act authorizing the work, " more plain and easy to be un-

derstood."

WILL: H. BATTLE.
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CONSTITUTION

OF THE

UNITED STATES OF AMERICA.

NORTH CAROLINA.

In General Assembly, Nov. 20, 1788.

Resolved, That it is the opinion of this house, a new con- Convention

•l j j r ii. r 'j ' J.X.
recommended

vention be recommended, tor the purpose 01 reconsidering the to consider the

new constitution held out by the federal convention as a gov- tutkm.
°°nstl"

ernment for the United States.

Resolved, That it be recommended to such of the inhabi- Counties and
towns recom-

tants of this State as are entitled to vote for members of the mended to

House of Commons, at the annual election to be held in each gust, 1789, dei-

County on the third Friday and Saturday in August next, to tfralne^nthe

vote for five persons in each county, and one person in each stitntioifof tfe

borough-town having a right of representation agreeable to the Umted states.

constitution of this State, to sit as a State Convention, for the

purpose of deliberating and determining on the proposed

Federal Constitution for the future government of the United

States, and on such amendments, if any, as shall or may be

made to the said Constitution by a Convention of the States

previous to the meeting of the said Convention of this State

;

which election shall be conducted agreeable to the mode, and

conformable to the rules and regulations prescribed by law for

conducting the elections of members of the General Assembly

:

and every citizen within this State, being a freeholder, shall be holders, eiigi-

eligible to a seat in the said Convention, sheriff and returning venUom
6 e°n

officers excepted.

Resolved, That the Sheriffs of the Counties in this State do sheriffs to no-
7

t
tifythe people

advertise and notify the people of their Counties and borough- of the election.

towns, of the time, place, and purpose of holding said election,

at the same time, and in the same manner, as the law re-

quires them to advertise elections for members of the General

Assembly.
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Delegates to Resolved, That the persons so elected to serve in a State
assemble in ~ ... -,,.,-,,-
November, Convention, do assemble and meet together on the third Mon-

if Constitution day in November, at such place as shall be appointed for the

toconfinrand meeting of the General Assembly, then and there to deliberate
ratify it. ari(j determine on the said Constitution, and on the amend-

ments, if any; and if approved of by them, to confirm and

ratify the same on behalf of this State, and make report thereof

to Congress and to the General Assembly,

rider tf Fa
1" Resolved, That it be recommended by this Assembly, to

etteviiie ought the Convention which is to meet on the third Monday in
to be repre-

. * i

sentedinthe .November to reconsider the new Constitution, that they also

sembiy. consider the propriety of allowing the town of Fayetteville a

member to represent the said town
7
on the same terms with

the other district towns in this State.

ALEX. MARTIN, S. S.

JOHN SITGKREAVES, S. 0.

In Convention, Saturday, Nov. 21, 1789.

Whekeas, the general convention which met in Philadelphia,

in pursuance of a recommendation of Congress, did recommend

to the citizens of the United States a Constitution or form of

government, in the following words, namely:

—

Obiects of the
^E

>
t 1̂G PeoP^e of tne United States, in order to form a more

&
eo,pl

d st f
16

Per *ect Union, establish justice, insure domestic tranquility,

in establishing provide for the common defence, promote the general welfare,
the federal

r
_ ,

.,',, .,„
' r

.
ta

.
>>*

Constitution, and secure tne'blessmgs of liberty to ourselves and our posterity,

do ordain and establish this Constitution for the United States

of America

—

ARTICLE I.

SECTION I.

Legislative All legislative powers herein granted shall be vested in a
powers vested z. . , _

4 ,

m Congress. Congress of the United States,, which shall consist of a Senate

and House of Representatives.

SECTTON II*

House of Sep- 1. The House of Representatives shall be composed of mem-

its members; bers chosen every second year by the people of the several
by whom
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States, and the electors in each State shall have the qualifica-
fictions Sf^"

tions requisite for electors of the most numerous branch of the electors -

State Legislature.

2. No person shall be a representative who shall not have ^tob?
1**"

attained to the age of twenty-five years, and been seven years twenty-five

;

° J *> 7 * seven years a

a citizen of the United States, and who shall not, when citizen of the

i -ii . , , . n i r>i • i • i i i ii i United States
;

elected, be an inhabitant of that State m which he shall be and an inhabi-
, tantofhis State
Chosen. when elected,

3. Eepresentatives and direct taxes shall be apportionedr
#

L L Kepresenta-

amoDff the several States which may be included within this tives and taxes

__ . ,. , . , ..
i • i i n -i

tobeappor-
Union, according to their respective numbers, which shall be tioned aocord-

determined by adding to the whole number of free persons, in- be?s.°

num"

eluding those bound to service for a term of years, and exclud-

ing Indians not taxed, three-fifths of all other persons. The

actual enumeration shall be made within three years after the mSonevery
first meeting of the Congress of the United States, and within ten y ears -

every subsequent term of ten years, in such manner as they

shall by law direct. The number of representatives shall not
^^j^io°?f

0f '

exceed cue for every thirty thousand, but each State shall have represent*-

. i .,
"

"

,

.in tlon
>
etc -

at least one representative; and until such enumeration shall

be made, the State of New Hampshire shall be entitled to First appor-

choose three, Massachusetts eight, Rhode Island and Providence representa-

Plantations one, Connecticut five, New York six, New Jersey

four, Pennsylvania eight, Delaware one, Maryland six, Virginia

ten, North Carolina five, South Carolina five, and Georgia three.

4. When vacancies happen in the representation from any Writs of eieo-

o i . i-i # , f.". „ , . tion for filling

btate, the executive authority tnereot shall issue writs of election vacancies.

to fill such vacancies.

5. The House of Representatives shall choose their speaker House of rep-

and other officers; and shall have the sole power of impeach- choose speaker
, etc., and havemenu power of im-

peachment.

SECTION III.

1

.

The Senate of the United States shall be composed of two Senators, how

Senators from each State, chosen by the Legislature thereof, for to have 'a vote,

six years ; and each. Senator shall have one vote. *
ee art

'
5 '-*

2. Immediately after they shall be assembled in consequence Senate divided,

of the first election, they shall be divided as equally as may be classes; to be-

in to three classes. The seats of the Senators of the first class two
3

yearZ
ery

shall be vacated at the expiration of the second year, of the

second class at the expiration of the fourth year, and of the
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stSe^tofiii
01

third class at the expiration of the sixth year, so that one-third

vacancies in may De chosen every second year ; and if vacancies happen by
the recess of j j •> rr j

legislatures, resignation, or otherwise, during the recess of the Legislature of

any State, the executive thereof may make temporary appoint-

ments until the next meeting of the Legislature, which shall

then fill such vacancies.

Ascnator aged ^. No person shall be a Senator who shall not have attained
30 ; nine years r
a citizen of the to the age of thirty years, and been nine years a citizen of the
United States _ . _

°
? , , ,, i -. i , . , , .

and an inhabi- United States, and who shall not, when elected, be an mnabi-

state when tant of that State for which he shall be chosen.
chosen.

4 The Yice-p resident of the United States shall be President
Vice-Presi-
dent to be of the Senate, but shall have no vote, unless they be equally
President of ,. ., ,
the Senate ; to divided.

equal division 5. The Senate shall choose their other officers, and also a

TheSenateto
Presidentpro tempore, in the absence of the Vice-President, or

choose their when he shall exercise the office of President of the United
President pro

>re, etc. States.

The Senate g. The Senate shall have the sole power to try all impeach-
have the sole

t

r •• Jr

power to try ments. When sitting for that purpose, they shall be on oath

ments, etc. or affirmation. When the President of the United States is

tried, the Chief Justice shall preside : and no person shall be

convicted without the concurrence of two-thirds of the members

present.

Extent ofjudg- 7. Judgment in cases of impeachment shall not extend
ment in cases -

,. n .

of impeach- further than to removal from office, and disqualification to hold

party further and enjoy any office of honor, trust or profit under the United

States : but the party convicted shall nevertheless be liable and

subject to indictment, trial, judgment, and punishment, accord-

ing to law.

liable by in

dictment at

law.

SECTION IV.

Times, etc., of 1. The times, places, and manner of holding elections for

tions^rSena- Senators and Representatives, shall be prescribed in each State

resentative8
P " by the Legislature thereof ; but the Congress may at any time

thfsStes ot
ky law make or alter such regulations, except as to the places

by Congress. f choosing Senators.

congress to 2. The Congress shall assemble at least once in every year,
assemble an-

t .

nuaiiy the first and such meeting shall be on the first Monday in December,

cember, un- unless they -shall by law appoint a different day.
less, etc.
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SECTION V.

1. Each house shall be the judge of the elections, returns, Each house

and qualifications of its own members, and a majority of each ileclion and

shall constitute a quorum to do business ; but a smaller num- J}?*ts own
118

ber may adjourn from day to day, and may be authorized to ^rum*
'~

compel the attendance of absent members, in such manner,

and under such penalties as each house may provide.

2. Each house may determine the rules of its proceedings, Each house to

punish its members for disorderly behavior, and, with the con- ruiS and pmi-

currence of two-thirds, expel a member. ben?
mem"

3. Each house shall keep a journal of its proceedings, and journals of

from time to time publish the same, excepting such parts as may
eac

in their judgment require secrecy; and the yeas and nays of Yeas and nays

the members of either house on any question shall, at the
10W

desire of one fifth of those present, be entered on the journal.

4. Neither house, during the session of Congress, shall, with- Adjournment

out the consent of the other, adjourn for more than three ofbothhouses -

days, nor to any other place than that in which the two houses

shall be sitting.

SECTION VI.

1. The Senators and Representatives shall receive a compen- Senators and

sation for their services, to be ascertained by law, and paid out tiveSobe

of the treasury of the United States. They shall in all cases, ^uegedfrom"
1"

except treason, felony, and breach of the peace, be privileged ^qulstioned

from arrest during their attendance at the session of their re- for debate
J
et0 -

spective houses, and in going to and returning from the same

;

and for any speech or debate in either house, they shall not be

questioned in any other place.

2. No Senator or Representative shall, during the time for Concerning

which he was elected, be appointed to any civil office under offices bylLn-

the authority of the United States, which shall have been ?esent*tives!
P~

created, or the emoluments whereof shall have been increased

during such time ; and no person holding any office under the

United States, shall be a,,member of either house during his

continuance in office.

SECTION VII.

I
s
. All bills for raising revenue shall originate in the House Revenue bill

to originate in
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the House of
Representa-
tives, etc.

Powers of the
President and
of Congress in

the enacting of
laws and the
forms of pro-
ceeding on
bills in that
respect.

Joint resolu-

tions, except
for adjourn-
ment to receive
the same sanc-
tion as bills.

of Representatives ; but the Senate may propose or concur with

amendments as on other bills.

2. Every bill which shall have passed the House of Represent-

atives and the Senate, shall, before it becomes a law, be pre

sen ted to the President of the United States ; if he approve, he

shall sign it, but if not, he shall return it, with his objections

to that house in which it shall have originated, who shall

enter the objections at large on their journal, and proceed to

reconsider it. If after such reconsideration two-thirds of that

house shall agree to pass the bill, it shall be sent, together with

the objections, to the other house, by which it shall likewise be

reconsidered, and if approved by two-thirds of that house, it

shall become a law. But in all such cases the votes of both

houses shall be determined by yeas and nays, and the names

of the persons voting for and against the bill shall be entered

on the journal of each house respectively. If any bill shall

not be returned by the President within ten days (Sundays ex-

cepted) after it shall have been presented to him, the same

shall be a law, in like manner as if he had signed it, unless

the Congress by their adjournment prevent its return, in which

case it shall not be a law.

3. Every order, resolution, or vote, to which the concurrence

of the Senate and House of Representatives may be necessary,

(except on a question of adjournment) shall be presented to the

President of the United States ; and before the same shall take

effect, shall be approved by him, or being disapproved by him,

shall be repassed by two-thirds of the Senate and House of

Representatives, according to the rules and limitations pre-

scribed in the case of a bill.

SECTION VIII.

Congress shall

have power,
1. To lay taxes,

etc.

2. Borrow
money.
3. Regulate
commerce.

4. Establish
the rule of nat-
uralization and
bankrupt laws.

1. The Congress shall have power to lay and collect taxes,

duties, imposts, and excises, to pay the debts and provide for

the common defence and general welfare of the United States
;

but all duties, imposts, and excises shall be uniform through-

out the United States
;

2. To borrow money on the credit of the United States
;

3. To regulate commerce with foreign nations, and among

the several States, and with the Indian tribes
;

4. To establish an uniform rule of naturalization, and uni-

form laws on the subject of bankruptcies throughout the

United States

;
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5. To coin money, regulate the value thereof, and of foreign 5. Coin money,
OLC, . ulTCL HX

coin, and fix the standard of weights and measures
;

weights and

rr\ .-i/^i • i p • • measures.
6. lo provide lor the punishment of counterfeiting the secu- 6 Provide for

rities and current coin of the United States

;

comiterfefters.

7. Establish
post office?,7. To establish post-offices and post-roads

;

8. To promote the progress of science and useful arts, by
§

tc

patent

securing for limited times to authors and inventors the exclu- rights,

sive right to their respective writings and discoveries

;

9. To constitute tribunals inferior to the Supreme Court ; to 9. To consti-

define and punish piracies and felonies committed on the high tribunals^etc.

seas, and offences against the law of the nations
;

10. To declare war, grant letters of marque and reprisal, io. To declare

. iit war
>
ctc

and make rules concerning captures on land and water

;

11. To raise and support armies, but no appropriation it Raise ar-

mies etc
of money to that use shall be for a longer term than two

years

;

12. To provide and maintain a navy
;

12. Provide &

13. To make rules for the government and regulation of the ^ Make rules

land and naval forces; naVv™
7 "^

14. To provide for calling forth the militia to execute the 14. Provide for

laws of the Union, suppress insurrections, and repel inva- themfiiUa
11

sions
;

15. To provide for organizing, arming, and disciplining the 15. Provide for

militia, and for governing such part of them as may be em- miitia^fc.

ployed in the service of the United States, reserving to the

States respectively, the appointment of the officers, and the

authority of training the militia according to the discipline

prescribed by Congress

;

16. To exercise exclusive legislation in all cases whatsoever, 16 . Exercise

over such district (not exceeding ten miles square) as may, by ^tiorTov^r^a

cession of particular States, and the acceptance of Congress, ^ceSoHorts
become the seat of the government of the United States, and etc -

to exercise like authority over all places purchased by the con-

sent of the Legislature of the State in which the same shall be,

for the erection of forts, magazines, arsenals, dock-yards, and

other needful buildings ;—and,

17. To make all laws which shall be necessary and proper for 17. Make all

carrying into execution the foregoing powers, and all other ^ tn^execu-
17

powers vested by this Constitution in the government of the po^e

°
r

f^eir

United States., or in any department or officer thereof.
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SECTION IX.

importation of 1. The migration or importation of such persons as any ot

not'tcTErpro! the States now existing shall think proper to admit, shall not

after

e

iS08
nUl

De prohibited by the Congress prior to the year one thousand
[See article 5.] ^gi^ hundred and eight, but a tax or duty may be imposed on

such importation, not exceeding ten dollars for each person.

Habeascorpus. 2. The privilege of the writ of habeas corpus shall not be

suspended, unless when in cases of rebellion or invasion the

public safety may require it.

No bill of at- 3. No bill of attainder or ex post facto law shall be passed.

postfactoid. 4. ."No capitation, or other direct tax shall be laid, unless in

according to proportion to the census or enumeration hereinbefore directed

to be taken.

No export du- 5. ISTo tax or duty shall be laid on articles exported from any

ence°of
P
one

r
State. ISTo preference shall be given by any regulation of corn-

other in com- rnerce or revenue to the ports of one State over those of an-

merce. other ; nor shall vessels bound to, or from, one State, be

obliged to enter, clear, or pay duties in another.

Public moneys 6. No money shall be drawn from the treasury, but in con-
bow drawn, J

. .
- .

"

, i
etc, sequence of appropriations made by law ; and a regular state-

ment and account of the receipts and expenditures of all public

money shall be published from time to time.

No titles of no- 7. iNo title of nobility shall be granted by the United States
;

sents'etc?
pr6~ and no person holding any office of profit or trust under them,

shall, without the consent of Congress, accept of any present,

emolument, office, or title, of any kind whatever, from any

king, prince, or foreign State.

section x.

liestrictions on 1. No State shall enter into any treaty, alliance, or confede-

the
P
states°in- ration

;
grant letters of marque and reprisal ; coin money

;

dividualiy. emj£ kjj] s f creciit . make any thing but gold and silver coin

a tender in payments of debts ; pass any bill of attainder, ex

post facto law, or law impairing the obligation of contracts, or

grant any title of nobility.

Powers which. 2. ~No State shall, without the consent of the Congress, lay

exercbc^oniy
11

any imposts or duties on imports or exports, except what may

£
nder

|
he8*nc~ oe absolutely necessary for executing its inspection laws ;

and

gross. the net produce ot all duties and imposts, laid by any State

on imports or exports, shall be for the use of the treasury of
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the United States ; and all such laws shall be subject to the

revision and control of the Congress. No State shall, without

the consent of Congress, lay any duty of tonnage, keep troops,

or ships of war in time of peace, enter into any agreement or

compact with another State, or with a foreign power, or en-

gage in war, unless actually invaded^ or in such imminent

danger as will not admit of delay.

ARTICLE II.

SECTION I.

1. The executive power shall be vested in a President of the Executive

United States of America. He shall hold his office during m a president,

the term of four years, and, together with the Vice-President,

chosen for the same term, be elected as follows :

—

2. Each State shall appoint, in such manner as the Legisla- Electors of

ture thereof may direct, a number of electors, equal to the vIcTprTsident,

whole number of Senators and Representatives to which the

State may be entitled in the Congress i but no Senator or Rep-

resentative, or person holding an office of trust or profit under

the United States, shall be appointed an elector.

3. The electors shall meet in their respective States, and Meeting of the

vote by ballot for two persons, of whom one at least shall not president, etc.

be an inhabitant of the same State with themselves. And LnnSiedTy
8 i&

they shall make a list of all the persons voted for, and of the menTarSde
number of votes for each ; which list they shall sign and cer- 12-1

tify, and transmit sealed to the seat of the government of the

United States, directed to the President of the Senate. The
President of the Senate shall, in the presence of the Senate and

House of Representatives, open all the certificates, and the votes

shall then be counted. The person having the greatest num-
ber of votes shall be President, if such number be a majority

of the whole number of electors appointed ; and if there be

more than one who have such majority, and have an equal

number of votes, then the House of Representatives shall im-

mediately choose by ballot one of them for President ; and if

no person have a majority, then from the five highest on the

list the said house shall in like manner choose the President.

But in choosing the President, the votes shall be taken by

States, the representation from each State having one vote
;, a
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quorum for this purpose shall consist of a member or members

from two-thirds of the States, and a majority of all the States

shall be necessary to a choice. In every case, after the choice

of the President, the person having the greatest number ol

votes of the electors shall be the Vice-President. But if there

should remain two or more who have equal votes, the Senate

shall choose from them by ballot the Vice-President.

Congress may 4. The Congress may determine the time of choosing the

choosing the electors, and the day on which they shall give their votes

;

e ectors, etc.
^jjj^ ^ay 8han be the same throughout the United States.

Qualifications 5. No person, except a natural born citizen, or a citizen of

the United States, at the time of the adoption of this Consti-

tution, shall be eligible to the office of President ; neither shall

any person be eligible to that office who shall not have attained

to the age of thirty-five years, and been fourteen years a resi-

dent within the United States.

in case of va- 6. In case of the removal of the President from office, or of
cancy in office , . . .,.. ,.,
of president, his death, resignation, or inability to discharge the powers and

to act, etc

1

.

en
duties of the said office, the same shall devolve on the Yice-

President, and the Congress may by law provide for the case of

removal, death, resignation, or inability, both of the President

and Yice-President, declaring what officer shall then act as

President, and such officer shall act accordingly, until the disa-

bility be removed, or a President shall be elected.

Compensation 7. The President shall, at stated times receive for his ser-

dent. vices, a compensation, which shall neither be increased nor

diminished during the period for which he shall have been

elected, and he shall not receive within that period any other

emolument from the United States, or any of them.

The president 8. Before he enters on the execution of his office, he shall

take the following oath or affirmation :

—

Form of the " I do solemnly swear (or affirm) that I will faithfully execute

the office of President of the United States, and will, to the

best of my ability, preserve, protect, and defend the Constitu-

tion oi the United States."

SECTION II.

The president X- The President shall be commander in-chief of the army

in-S-hf" and nav.y of the United States, and of the militia of the several

may require States, when called into the actual service of the United States
;opinions of ex- ' '

ecutive officers he may require the opinion, in writing of the principal officers
and may grant J * r ' & r r
pardons, etc.
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in each of the excutive departments, upon any subject relating

to the duties of their respective offices ; and he shall have power

to grant reprieves and pardons for offences against the United

States, except in cases of impeachment.

2. He shall have power, by and with the advice and consent He may, by ad-
' n • «i i • i j? i a vice ofthe sen-

oi the Senate, to make treaties, provide two-thirds oi the ben- ate, make trea-

ators present concur ; and he shall nominate, and by and with ambassadors

the advice and consent of the Senate, shall appoint ambassa-
cere °*but con-

dors, other public ministers and consuls, judges of the Supreme f^^oint-
1

Court, and all other officers of the United States, whose ap- ments other-
wise.

pointments are not herein otherwise provided for. and which

shall be established by law : but the Congress may by law vest

the appointment of such inferior officers, as they think proper,

in the President alone, in the courts of law, or in the heads of

departments.

3. The President shall have power to fill up all vacancies president may

that may happen during the recess of the Senate, by granting in r̂ cess.

C16S

commissions which shall expire at the end of their next session.

SECTION III.

He shall from time to time give to the Congress information president to

of the state of the Union, and recommend to their consideration !5°°^t
n^

such measures as he shall judge necessary and expedient : he congress,eto,—

.
° convene and

may, on extraordinary occasions, convene both houses, or either adjourn con-

i -i
• ,. .

gressoncer-
oi tnem, and in case or disagreement between them, with re- tain occasions,

6pect to the time of adjournment, he may adjourn them to bassadors,. see

such time as he shall think proper ; he shall receive ambassa- cuLda^dcom-

dors and other public ministers ; he shall take care that the ™^lon offi"

laws be faithfully executed, and shall commission all the officers

of the United States.

SECTION IV.

The President, Yice-President, and all civil officers of the president and

United States, shall be removed from office on impeachment remo^aSeT
for, and conviction of, treason, bribery, or other high crimes impeachment.

and misdemeanors.

AKT ICLE III.

SECTION I.

The judicial power of the United States shall be vested in judicial power

one Supreme Court and in such inferior courts as the Congress p?eme court,

11"



12 CONSTITUTION OF THE UNITED STATES.

etc., judges to may from time to time ordain and establish. The judges,

ces during both of the supreme and inferior courts, shall hold their offices
goo e iavior.

during g00(} beliavior ; and shall, at stated times, receive for

their services, a compensation, which shall not be diminished

during their continuance in office.

SECTION II.

Extent of the 1. The judicial power shall extend to all cases, in law and
ia power, g^^ arising under this Constitution, the laws of the United

States, and treaties made, or which shall be made, under their

authority ;—to all cases affecting ambassadors, other public

ministers and consuls;—to all cases of admiralty and mari-

time jurisdiction ;—to controversies to which the United States

shall be a party ;—to controversies between two or more

States;—between a State and citizens of another State;

—

between citizens of different States ;—between citizens of the

same State claiming lands under grants of different States, and

between a State, or the citizens thereof, and foreign States,

citizens, or subjects.*

Original and 2. In all cases affecting ambassadors, other public ministers

diction of the" and consuls, and those in which a State shall be party, the
supreme court. gupreme Court shall have original jurisdiction. In all the other

cases before mentioned, the Supreme Court shall have appellate

jurisdiction, both as to law and fact, with such exceptions, and

under such regulations as the Congress shall make.
Trial of crimes 3. The trial of all crimes, except in cases of impeachment
to be by jury. 7 * *

J

shall be by jury ; and such trial shall be held in the State where

The venue, the said crime shall have been committed ; but when not com-

mitted within any State, the trial shall be at such place or

places as the Congress may by law have directed.

SECTION III.

Definition of 1. Treason against the United States, shall consist only in

levying war against them, or in adhering to their enemies,

giving them aid and comfort. No person shall be convicted of

treason unless on the testimony of two witnesses to the same

overt act, or on confession in open court.

Congress to 2. The Congress shall have power to declare the punishment

punishment of of treason, but no attainder of treason shall work corruption
treason, etc.

of blood? or forfeiturej except during the life of the person

attainted.
[*Amended, see art 11.]
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AKTICLE IV.

SECTION I.

Full faith and credit shall be given in each State to the Credit to be

public acts, records, and j udicial proceedings of every other Itlte^thf

State. And the Congress may by general laws prescribe the o?another.
,etC '

manner in which such acts, records and proceedings shall be

proved, and the effect thereof.

SECTION II.

1. The citizens of each State shall be entitled to all privi- Reciprocity of

leges and immunities of citizens in the several States. throughout the

2. A person charged in any State with treason, felony, or criminals fly-

other crime, who shall flee from justice, and be found in g^tfto^nofh-

another State, shall on demand of the executive authority of
®J J

>

iJ

)edeliv"

the State from which he fled, be delivered up, to be removed

to the State having jurisdiction of the crime.

3. No person held to service or labor in one State, under the Runaway

laws thereof, escaping into another, shall, in consequence of \£ delivered
to

any law or regulation therein, be discharged from such service
up *

or labor, but shall be delivered up on claim of the party to

whom such service or labor may be due.

SECTION III.

1. ISTew States may be admitted by the Congress into this New states

Union ; but no new State shall be formed or erected within Sofmto the
01

the jurisdiction of any other State ; nor any State be formed Umon
'
etc -

by the junction of two or more States, or parts of States, with-

out the consent of the Legislatures of the States concerned as

well as of the Congress.

2. The Congress shall have power to dispose of and make all Congress t*>

needful rules and regulations respecting the territory or other tentt^ySo.

property belonging to the United States ; and nothing in this

Constitution shall be so construed as to prejudice any claims of

the United States, or of any particular State.

SECTION IV.

The United States shall guarantee to every State in this Republican

Union a republican form of government, and shall protect each ment°^S?
of them against invasion ; and on application of the Legisla- aff^y1*
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ture, or of the executive, (when the Legislature cannot be con-

vened,) against domestic violence.

ARTICLE V.

Mode ofamen- The Congress whenever two-thirds of both houses shall
dmg the con- °
stitution. deem it necessary, shall propose amendments to this Constitu-

tion, or, on the application of the Legislatures of two-thirds of

the several States, shall call a Convention for proposing amend-

ments, which, in either case, shall be valid to all intents and

purposes, as part of this Constitution, when ratified by the

Legislatures of three fourths of the several States, or by Con-

ventions in three-fourths thereof, as the one or the other mode

of ratification may be proposed by the Congress ; Provided,

That no amendment which may be made prior to the year

one thousand eight hundred and eight shall in any manner

affect the first and fourth clauses in the ninth section of the

first article ; and that no State without its consent, shall be de-

prived of its equal suffrage in the Senate.

AETICLE VI.

Assumption of 1. All debts contracted and engagements entered into, be

under tiiTcon- f°re the adoption of this Constitution, shall be as valid against
federation.

t^Q United States under this Constitution, as under the confed-

eration.

This oonstitu- 2. This Constitution, and the laws of the United States

congress, and which shall be made in pursuance thereof; and all treaties

supreme law— made, or which shall be made, under the authority of the

judges^ound United States, shall be the supreme law of the land ; and the

thereby. judges in every State shall be bound thereby, anything in the

Constitution or laws of any State to the contrary notwith-

standing.

Members of 3. The Senators and Representatives before mentioned, and
congress and '

of the state the members of the several State Legislatures, and ail executive

etc?,bound by and judicial officers, both of the United States and of the

this eonst
P
itn-

rt
several States, shall be bound by oath or affirmation, to sup-

tlon '

port this Constitution ; but no religious test shall ever be

required as a qualification to any office or public trust under

the United States.
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ARTICLE VII.

The ratification of the Conventions of nine States, shall be^fa^
?

of

sufficient for the establishment of this Constitution between sufficient, etc,

the States so ratifying the same.

Done in Convention by the unanimous consent of the States present, the seven-

teenth dav of September in the year of our Lord one thousand seven

hundred and eighty-seven, and of the independence of the United States

of America the twelfth. In witness whereof we have hereunto sub-

senbed o»_.
GE0RGE WASHiNGTON,

New Hampshire.

JOHN LANGDON,
NICHOLAS GILMAN

Massachusetts.

NATHANIEL GORHAM,
RUFUS KING.

Connecticut.

WILLIAM SAMUEL JOHNSON,
ROGER SHERMAN.

New York.

ALEXANDER HAMILTON,

New Jersey.

WILLIAM LIVINGSTON,
DAYID BREARLY,
WILLIAM PATTERSON,
JONATHAN DAYTON.

Pennsylvania.

BENJAMIN FRANKLIN,
THOMAS MIFFLIN,
ROBERT MORRIS,
GEORGE CLYMER,
THOMAS FITZSIMONS,
JARED INGERSOLL,
JAMES WILSON,
GOVERNEUR MORRIS.

Attest,

President, and deputy from Virginia.

Delaware.

GEORGE READ,
GUNNING BEDFORD, Jr.,

JOHN DICKINSON,
RICHARD BASSETT,
JACOB BROOM.

Maryland.

JAMES M'HENRY,
DANIEL OF ST. THOMAS JENIFER,
DANIEL CARROLL.

Virginia.

JOHN BLAIR,
JAMES MADISON, Jr.

North Carolina.

WILLIAM BLOUNT,
RICHARD DOBBS SPAIGHT,
HUGH WILLIAMSON.

South Carolina.

J. RUTLEDGE,
CHAS. COTESWORTH PINCKNEY,
CHARLES PINCKNEY,
PIERCE BUTLER.

Georgia.

WILLIAM FEW,
jABR. BALDWIN.

William Jackson, Secretary.

Resolved, That this Convention, in behalf of the freemen,

citizens and inhabitants of the State of North Carolina, do

adopt and ratify the said Constitution and form of government,

SAMUEL JOHNSON, President.

By order, J. Hunt, Secretary.

In Convention, Monday, September 17th, 1787.

Present : the States of New Hampshire, Massachusetts,

Connecticut, Mr. Hamilton from New York, New Jersey,

Pennsylvania, Delaware, Maryland, Virginia, North Carolina?

South Carolina, and Georgia.
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Constitution to i. Resolved, That the preceding Constitution be laid be-
be laid before 7 r °
congress, etc. fore the United States in Congress assembled, and that it is the

opinion of this Convention, that it should afterwards be sub-

mitted to a Convention of delegates chosen in each State by the

people thereof, under the recommendation of its Legislature,

for their assent and ratification ; and that each Convention

assenting to, and ratifying the same, should give notice thereof

to the United States in Congress assembled.

Congress to fix 2. Resolved, That it is the opinion of this Convention that
a day for ap-

, ,

pointing elec- as soon as the Conventions of nine States shall have ratified

d°ent%tc
reS1

"
this Constitution, the United States in Congress assembled,

should fix a day on which electors should be appointed by the

States which shall have ratified the same, and a day on which

the electors should assemble to vote for the President, and the

time and place for commencing proceedings under this Consti-

tution. That after such publication, the electors should be

Mode recom- appointed, and the Senators and Representatives elected. That

r^in^
e
fhe°con-

tne electors should meet on the day fixed for the election of

stitution into the President, and should transmit their votes, certified, signed,

sealed, and directed, as the Constitution requires, to the Secre-

tary of the United States, in Congress assembled ; that the

Senators and Representatives should convene at the time and

place assigned ; that the Senators should appoint a President

. of the Senate for the sole purpose of receiving, opening, and

counting the votes for President ; and, that after he shall be

chosen, the Congress, together with the President, should, with-

out delay, proceed to execute this Constitution.

By the unanimous order of the Convention,

GEORGE WASHINGTON, President.

William Jackson, Secretary.

In Convention, September 17th, 1*787.

Sir,

Letter from 1. We have now the honor to submit to the consideration of

Sat7ramed
i<m

the United States in Congress assembled, that Constitution

UontoTh^pre- wnich has appeared to us the most advisable.

sidentofcon- 2. The friends of our country have long seen and desired,

that the power of making war, peace, and treaties ; that of

levying money, and regulating commerce, and the correspon-

dent executive and judicial authorities, should be fully and
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effectually vested in the general government of the union : but

the impropriety of delegating such extensive trust to one body

of men, is evident ; hence results the necessity of a different

organization.

3. It is obviously impracticable in the federal government

of these States, to secure all rights of independent sovereignty

to each, and yet provide for the interest and safety of all.

Individuals entering into society, must give up a share of

liberty to preserve the rest. The magnitude of the sacdfiee

must depend as well on situation and circumstance, as on

the object to be obtained. It is at all times difficult to draw

with precision the line between those rights which must be sur-

rendered, and those which may be reserved ; and on the pres-

ent occasion, this difficulty was increased by a difference among

the several States as to their situation, extent, habits, and par-

ticular interests.

4. In all our deliberations on this subject we kept steadily

in our view that which appears to us the greatest interest of

every true American, the consolidation of our Union, in which

is involved our prosperity, felicity, safety, perhaps our national

existence. This important consideration, seriously and deeply

impressed on our minds, led each State in the Convention to

be less rigid on points of inferior magnitude, than might have

been otherwise expected ; and thus the Constitution, which we
now present, is the result of a spirit of amity, and of that

mutual deference and concession, which the peculiarity of our

political situation rendered indispensable.

5. That it will meet the full and entire approbation of every

State, is not perhaps to be expected ; but each will doubtless

consider, that had her interest been alone consulted, the conse-

quences might have been particularly disagreeable or injurious

to others ; that it is liable to as few exceptions as could reason-

ably have been expected, we hope and believe ; that it may
promote the lasting welfare of that country so dear to us all,

and secure her freedom and happiness, is our most ardent

wish. With great respect, we have the honor to be, Sir, your

excellency's most obedient and humble servants.

By unanimous order of the Convention.

GEOKGE WASHINGTON, President

Has Excellency the President of Congress.

Mcrtfc Carolina State Library

Raleigh

\1



AMENDMENTS TO THE CONSTITUTION,

AETICLE I

Congress pro Congress shall make no law respecting an establishment of
hibited from

. . . • , ., .

interfering religion,, or prohibiting the free exercise thereof; or abridging

with freedom thef'reedom of speech, or of the press ; or of the people peace-

the^ress' and ably to assemble, and to petition the government for a redress

S^fpe" °f grievances.

AETICLE II.

Eight of the A well regulated militia being necessary to the security of a

and
P
bear°arm

P free State, the right of the people to keep and bear arms shall

etc "

not be infringed.

AKTICLE III.

No soldier to No soldier shall,, m time of peace, be quartered in any house
be quartered in i . . . „ . ... n .

any house, du- without the consent oi the owner; nor m time 01 war, but in

without con- a manner to* be prescribed by law.
gent, etc.

AETICLE IV.

No search war- The right of the people to be secure in their persons, houses,
rant to issue, _ n, . , . . ,

except on pro- papers, an® eiiects,. against unreasonable searches and seizures,

oath^eto
USe

' shall not be violated ;: an di no warrants shall issue, but upon

probable cause, supported by oath or affirmation, and particu-

larly describing the place to be searched, and the persons or

things to be seized.

AffcTICLE Y.

No person to No person shall be held to answer for a capital or otherwise
be held to an- .,, . , • • , ' s '.» \ j . v \ . . «
.swerfora infamous crime, unless on a presentment, or indictment of a
crime, unless
on present-

ceptVthe
°X" or m tne niili'tia, when in actual service, in time of war or

land or naval puDlic danger ; nor shall any person be subject for the same
forces, nor to r ft ' J * J

answer for the offence to be twice put in jeopardy of life or limb ; nor shall

twice, etc. be compelled in any criminal case, to be witness against him-

self, nor be deprived of life, liberty, or property, without due

process of law ; nor shall private property be taken for public

use without just compensation.

grand-jury, except in cases arising in the land or naval forces,



CONSTITUTION OF THE UNITED STATES. 19

ARTICLE VI.

In all criminal prosecutions, the accused shall enioy the right Assurance of
_ * ..'

. ... i 10 speedy and
to a speedy and public trial, by an impartial jury of the fetate public trial by

and district wherein the crime shall have been committed, Criminal' pros

-

which district shall have been previously ascertained by law,
ecutlons -

and to be informed of the nature and cause of the accusation
;

to be confronted with the witnesses against him ; to have com-

pulsory process for obtaining witnesses in his favor, and to

have the assistance of counsel for his defence.

ARTICLE VII.

In suits at common law, where the value in controversy shall "Right of trial

exceed twenty dollars, the right of trial by jury shall be pre- at common

served ; and no fact tried by a jury shall be otherwise re-exam- ^£e-of twen-*

ined in any court of the United States, than according to the
ty dolto

'
etCa

rules of the common law.

ARTICLE VIII.

Excessive bail shall not be required, nor excessive fines im- andunusuaf
11

'

posed, nor cruel and unusual punishment inflicted. ?*d c™el Pun_
1 ' r isnments, pro-

hibited.

ARTICLE IX.

The enumeration in the Constitution, of certain rights, shall Eights enumer

not be construed to deny or disparage others retained by the parage those

t

" ' *

retained.
people.

ARTICLE X.

The powers not delegated to the United States*by the Con- Powers not de-
* ° * legated, etc.,

stitution, nor prohibited by it to the States, are reserved to the are reserved

a . 7 , , , to the States or
btates respectively, or to the people. people

ARTICLE XI.

The judicial power of the United States shall not be con- Restriction of

strued to extend to any suit in law or equity, commenced or er.

*

prosecuted against one of the United States by citizens of an-

other State, or by citizens or subjects of any foreign State..

ARTICLE XII.

1. The electors shall meet in their respective States, and Mode of elect-

vote by ballotJbr President and, Vice-President, one of whom, Sent and vice-
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President of at least, shall not be an inhabitant of the same State with
the United
states. themselves ; they shall name in their ballots the person voted

for as President, and in distinct ballots the person voted for as

Vice-President ; and they shall make distinct list of all persons

voted for as President, and of all persons voted for as Vice-

President, and the number of votes for each, which lists they

shall sign and certify, and transmit sealed to the seat of the

government of the United States, directed to the President of

the Senate ; the President of the Senate shall, in the presence of

the Senate and House of Representatives, open all the certifi-

cates, and the votes shall then be counted : the person having

the greatest number of votes for President, shall be the Presi-

dent, if such number be a majority of the whole number of

electors appointed : and if no person have such majority, then

from the persons having the highest numbers, not exceeding

three, on the list of those voted for as President, the House of

Kepresentatives shall choose immediately, by ballot, the Presi-

dent. But in choosing the President, the votes shall be taken

by States, the representation from each state having one vote •

a quorum for this purpose shall consist of a member or mem-
bers from two-thirds of the States, and a majority of all the

States shall be necessary to a choice. And if the House of

Representatives shall not choose a President whenever the right

of choice shall devolve upon them, before the fourth day of

March next following, then the Yice-President shall act as Presi-

dent, as in the case of the death or other Constitutional disa-

bility of the President.

2. The person having the greatest number of votes as Vice-

President, shall be the Vice-President, if such number be a

majority of the whole number of electors appointed ; and if no

person have a majority, then from the two highest numbers on

the list, the Senate shall choose the Vice-President : a quorum

for the purpose shall eonsistof two-thirds of the whole number

of Senators, and a majority of the whole number shall be nec-

essary to a choice.

3. But no person constitutionally ineligible to the office of

President, shall be eligible to that of Vice-President of the

United States.

Slavery abol
ished.

A R T I € L E XIII.

.Section 1. Neither slavery nor involuntary servitude, except

as a punishment for crime whereof the party shall have been
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duly convicted, shall exist within the United Stetes, or any

place subject to their jurisdiction.

Section 2. Congress shall have power to enforce this article This Article

by appropriate legislation. Sd byTe-
gislation.

ARTICLE XIV.

Section 1. All persons born or naturalized in the United Who are citi-

es ii« i • * • * 1 n • • x' i
zens of the

fetates, and subject to the jurisdiction thereof, are citizens ot the United states

United States and of the State wherein they reside. ISTo State states • their

shall make or enforce any law which shall abridge the privileges famumties?
1"1

or immunities of citizens of the United States ; nor shall any

State deprive any person of life, liberty or property, without

due process of law, nor deny to any person within its jurisdic-

tion the equal protection of the laws.

Sec. 2. Representatives shall be apportioned among the sev- Apportion-

eral States according to their respective numbers, counting the uves.

whole number of persons in each State, excluding Indians

not taxed. But when the right to vote at any election for the

choice of electors for President and Yice-President of the

United States, representatives in Congress, the executive and

judicial officers of a State, or the members of the Legislature

thereof, is denied to any of the male inhabitants of such State,

being twenty-one years of age, and citizens of the United States,

or in any way abridged, except for participation in rebellion or

other crime, the basis of representation therein shall be reduced

in the proportion which the number of such male citizens shall

bear to the whole number of male citizens twenty-one years of

age in such State.

Sec 3. No person shall be a Senator, or Representative in Certain per-
'

* ' » sons disquali-

Congress, or elector of President and Yice-President, or hold fied from hold-

any office, civil or military, under the United States, or under
*

any State, who having previously taken an oath, as a member
of Congress, or as an officer of the United States, or as a mem-
ber of any State Legislature, or as an executive or judicial

officer of any State, to support the Constitution of the United

States, shall have engaged in insurrection or rebellion against

the same, or given aid or comfort to the enemies thereof. But How disability

Congress may by a vote of two-thirds of each House, remove Ta
7

such disability.

Sec. 4. The validity of the public debt of the United States, The validity of... •
-i -i. i -i .

tne Public
authorized by law, including debts incurred for payment of debt not to be

questioned.
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pensions and bounties for services in suppressing insurrection

Certain debts
or rebellion, shall not be questioned. But neither the United

and obiiga- States nor any State shall assume or pay any debt or obligation
tions not to be f < . . .

assumed or incurred in aid of insurrection or rebellion against the United

States, or any claim for the loss or emancipation of any slave

;

bat all such debts, obligations, and claims shall be held illegal

and void.

This article Sec. 5. The Congress shall have power to enforce, by appro-

forced by legis- priate legislation, the provisions of this article.
lation.

ARTICLE XT.

Right to vote Section 1. The right of citizens of the United States to vote

nied or abridg- shall not be denied or abridged by the United States or by any
ed#

State on account of race, color, or previous condition of servi-

tude.

This article Sec 2. The Congress shall have power to enforce this ar-
" beenforc-

tion.'

ed by legisia- tide by appropriate legislation.
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Acts, records, and judicial proceedings of each State, entitled to faith

and credit in other States, -

Amendments to the Constitution, how made, -

Apportionment of Representatives—Amend.

Appropriations by law—See Treasury, -'•-'.-"-
Attainder, bill of, prohibited, ------
Attainder, of treason shall not work corruption of blood, or forfeiture

except during the life of the person attainted,

B

Bills for raising revenue, shall originate in the House of Representa-

tives, -------
Bills, before they become laws, shall be passed by both Houses, and

approved by the President ; or, if disapproved, shall be pass-

ed by two-thirds of each House, ... -

Bills not returned in ten days, unless an adjournment intervene, shall

be considered as approved, -

Capitation Tax—See Tax,------
Census, or enumeration, to be made every ten years,

Claims of the United States, or of the several States, not to be pre-

judiced by any construction of the Constitution, -

Citizens of each State, shall be entitled to the privileges and immu-

nities of citizens in the several States, -.'*-.-
Citizens of U. S. citizens of several States; their privileges and im-

munities—Amend. ------
Commerce, regulations respecting, to be equal and uniform,

Congress, vested with legislative power, -

may alter the regulations of State Legislatures concerning

elections of Senators and Representatives, except as to th«

place of choosing Senators, -

shall assemble once every year, ....
may provide for cases of removal of President and Vice-Pres-

ident. --..-.-
may determine the time of choosing Electors of President and

Vice-President, ------
anay invest the appointment of inferior officers in the Presi-

dent alone, in the courts of law, or heads of departments,,

Art Sec,

4 1

5 1

14 2,

1 9

1 9

14 i

1 9

1 1

1 4

1 4
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Art. Sec.

Congress may from time to time, establish courts inferior to the Su-

preme Court, - - - - - - -31
may, (with one limitation,) declare the punishment of trea-

son, ---.._. 33
may prescribe the manner of proving the acts, records, and

judicial proceedings of each State, - -
. -41

the assent of, required to the formation of a new State, within

the jurisdiction of any other, or by the junction of two or

more, - - - - ,- - . -43
may propose amendments to the Constitution, or, on applica-

tion, call a Convention, - - - - -51
the assent of, required to the admission of new States into the

Union, - - - - - - - 4 3

Congress, powers of

—

to lay and collect taxes, duties, imposts, and excises,

to borrow money, - - -

to regulate commerce, -

to establish uniform laws of bankruptcy and naturalization,

to coin money, regulate the value of coin,, and fix a standard

of weights and measures, - - .

to punish counterfeiting, -----
to establish post-offices and post-roads, -

to authorize patents to authors and inventors,

to constitute tribunals inferior to the Supreme Court,

to define and punish piracies, felonies on the high seas, and

offences against the laws- of nations,

to declare war, grant letters of marque, and make rules con-

cerning captures, ------
to raise and support armies, ... -

to provide and maintain a navy, -

to make rules for the government of the army and navy,

to call for the militia in certain cases, -

to organize, arm, and discipline militia, -

to exercise exclusive legislation over ten miles square,

to pass laws necessary to carry the enumerated powers into

effect, ------- 18
to dispose of, and make rules concerning, the territory or

other property of the United States, - - - 4 3

to enforce by appropriate legislation, Articles 13, 14 and 15,

Amend, - - - - . 13, 14 & 15

Constitution, formed by the people of the United States, Preamble,

how amended, - - - - - -51
and the laws under it, and treaties, declared to be the supreme

law,-------- 62
rendered operative by the ratification of the Conventions of

nine States, -------
Conventions for proposing amendments to Constitution, -

Court, Supreme, its original and appellate jurisdiction,

Courts, inferior to the Supreme Court, may be ordained by Congress,

Primes, persons accused of fleeing from justice, may be demanded,

1 1

5 1

3 2

3 1

4 2
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14 4

14 3

1 9

1 10
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D
Art. Sec.

Debts, against the Confederation, to be valid against the United

States under this Constitution, -

public, inviolable ; certain debts and obligations not to be as-

sumed and paid—Amend., - - -

Disability to hold office in certain cases, how removed,—Amend.,

Duties on exports prohibited,------
on imports and exports, imposed by States, shall enure to the

Treasury of the United States, - - -

E

Elections, of Senators and Representatives, shall be prescribed by

the State Legislatures, as to time, place, and manner, - 1 4

qualifications and returns of members of Congress to be deter-

mined by each House, - - - - 1 5

Electors of President and Vice-President, how chosen, and their du-

ties, .-.--.. 21
and 12th amendment,

shall vote the same day throughout the United States, - 2 1

no Senator or Representative, holding office under the United

States, shall serve as, - - - • 2 1

Enumeration—See Census, - -- - - -12
Executive Power shall be vested in a President, . - - 2 1

See President.

Exports—See Tax,

and imports, duties on by States, to be payable into the

Treasury of the United States, - - -, 1 10

Ex post facto law, none shall be passed, - . .. - 19
H

Habeas Corpus, writ of, can only be suspended In eases of rebellion

or invasion, ..«.__ 19
House of Representatives—See Representatives.

House—See Senate.

Impeachment, all civil officers liable to, - - - 2 4

persons found guilty by, liable to indictment and punishment

for the offence, - - - - - - 1 3

Importation of Slaves, until prohibited, a duty authorized on, after

1808, --..... 19

Judges, shall hold their offices during good behavior, - - 3 1

the compensations of, shall not be diminished during continu-

ance in office, - - - - - - - 3 1

Judicial Power, vested in a Supreme Court, and Courts inferior, - 3 1

the cases to which, it extends, - - -. . - - 3 2
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Judicial Proceedings, records, and acts of each State, are entitled to

faith and credit in every other State,

Jury Trial shall be held in the State where the crime shall have

been committed, ------
if the crime have not been committed within a State, the trial

shall be held at the place Congress shall have directed,

Jury, trial by, secured in prosecution for all crimes, except in cases of

impeachment, -..__-
and in suits at common law, where the value in controversy

shall exceed twenty dollars, 7th amendment.

Art. Sec.

Law, Supreme, the Constitution, the laws under it, and treaties de-

clared to be, - - - - - - 6 2

Legislative Power, vested in Congress—See Congress, - 11
M

Money shall be drawn from the Treasury, only by laws appropria-

ting, 1 9

N-

Nobility, titles of, shall not be granted by the United States, 1 9

o
Officers of the Senate, except their President, snail be chosen by the

Senate, ...-.-. 1 3

civil, may be removed by impeachment, - 2 4

Order, of one House, requiring the concurrence of the other—See

Resolution, - - - - - - -17

Persons held to labor or service, their importation or migration into

the United States, may be prohibited after 1808,

escaping from one State to another, shall be delivered up to

those entitled to their service, -

Powers, not delegated, are reserved to the people, or, when not pro-

hibited, to the States, 10th amendment.

Legislative—See Congress, -

Executive—See President, -

Judicial—See Judicial* •

Presents, emoluments, office or title, from a foreign king, prince, or

State, to persons holding offices of profit or trust, prohib-

ited, --------
President of the U, & vested with the executive power, -

shall be chosen for four years, - - - - -

how elected, _--..-
qualifications for, ......
compensation of, ----- -

shall take an oath of office, .....
may be removed by impeachment, ...
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Art. Sec.

President of the IT. S. , powers of

—

shall be commander-in-chief of the army and navy, -

may require the written opinions of the heads of departments,

may reprieve and pardon, - - ...
may make treaties, with consent of the Senate,

may appoint to office, with consent of the Senate,

shall fill up vacancies happening during the recess of the Se-

nate, .,-','. •
'.- -

President of the IT. S., duties of

—

shall give information to Congress, and recommend measures,

may convene both houses, or either House,

may adjourn them in case of disagreement,

shall receive ambassadors and public ministers,

shall take care that the laws be faithfully executed, -

shall commission all officers of the United States, -

in case of death, etc., shall devolve on the Vice-President, and

on such others as may be provided by law,...
Privileges and immunities of citizens of the States—See Citizens.

Property shall not be taken for public use, without just compensa-

tion—5th amendment.

2 2

2 2

2 2

2 2

2 2

2 3

2 3

2 3

2 3

2 3

2 1

Q

Quorum, what shall be, for business, - - - 1 5

of States, in choosing a President by the House of Represen-

tatives, - ..... 2 1

E

Receipts and expenditures, accounts of, to be published,

Records—See Judicial Proceedings, -

Representatives, House of, composed of members chosen every se-

cond year, - -

qualifications of the electors of its members, -

qualifications of members, -

shall not exceed one for every 30,000,....
shall choose their Speaker and other officers,

shall have the power of impeachment, -

shall be the judge of the returns, elections, and qualifications

of its members, -....-
what shall be a quorum of, -

any number may adjourn, and compel the attendance of ab-

sentees, .......
may determine the rules of proceeding, -

may punish or expel a member, ....
shall keep a journal, and publish the same, except the parts

requiring secrecy, ------
shall not adjourn for more than three days, nor to any other

place, without the consent of the Senate,

one fifth of, present, may require the yeas and nays, -
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Representatives, House of— Art. Sec.

shall originate bills for raising revenue, - 17
shall receive a compensation to be ascertained by law,

privileged from arrest, during attendance, and in going and

returning, except in certain cases, -

shall not be questioned elsewhere for any speech or debate in

the House, -------
shall not be appointed to the offices created, or whose compen-

sations shall have been increased during the time for which

they are elected, - - - - - - 1 6

can, whilst serving, hold no office under the United States, 1 6

shall not serve as primary electors of President, - - 2 1

and direct taxes, apportioned according to numbers, - 1 2

Representation, of a State, vacancies in, supplied until a new election

by the Executive authority thereof,

Resolution, order, or vote, requiring the concurrence of both Houses,

(except for an adjournment,) shall be presented to the Pres-

ident, and undergo the formalities of bills,

Revenue—See Vessels.

Rights of the Citizen declared to be

—

Amend,

liberty of conscience in matters of religion, - - - 1

freedom of speech and of the press, ... l

to assemble and petition, ----- 1

to keep and bear arms, ----- 2

to be exempt from quartering of soldiers, in any house, in

time of peace, without the consent of the owner ; and in

time of war, unless prescribed by law, 3

to be secure from any unreasonable searches and seizures, 4

to be free, except in the army, navy, and militia, from answer-

ing for a capital, or otherwise infamous crime, unless on

presentment or indictment of a grand jury, 5

to vote, secured—Amend. ----- 15 1

Rights, not to be twice jeopardized for the same offence, - 5

not to be compelled, in criminal cases to be a witness against

himself, ....... 5

not to be deprived of life, liberty, or property, without due

course of law, ------ 5

private property shall not be taken for public use without

just compensation, ------ 5

that the accused, in criminal prosecutions, shall enjoy the

right of a speedy public trial by an impartial jury of the

vicinage ; and the means necessary for his defence, - 6

that, in civil cases, facts tried by a jury shall only be re-ex-

amined according to the rules of the common law, - 7

that in suits at common law, where the value shall exceed

twenty dollars, the right of trial by jury shall be preserved, 7

that excessive bail shall not be required, excessive fines im-

posed, nor cruel or unusual punishments inflicted, - 8

Art. Sec.

Rights, that the enumeration of certain, shall not operate, construct-

ively, against the retained rights, 9

Rules, each House shall determine its own, ... \
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S

Senate of the United States, composed of two Senators from each State,

how chosen, classed, and terms of service, . . --

qualifications of members, thirty years of age, nine years a cit-

izen, and an inhabitant of the State, -

shall choose their officers,[except the President,

shall be the judge of the elections, returns, and qualifications

of its members, .->•.-
what number shall be a quorum, -

any number may adjourn and compel the attendance of ab-

sentees, ..-.-=.-
may determine its rules, *

may punish or expel a member, -

shall keep a journal, and publish the same, except parts re-

quiring secrecy, .....*
shall not adjourn for more than three days, nor to any other

place without the consent of the other house,

one-fifth of, present, may require the yeas and nays,

may propose amendments to bills for raising revenue,

shall try impeachments, -

their judgments only to extend to removal from office, and to

disqualify from any other, -

members of, shall receive a compensation, to be ascertained by

law, .......
privileged from arrest, - - -

shall not be questioned elsewhere for any speech or debate in

the House, -

shall not be appointed to offices of the United States, created

or whose emoluments shall have been increased during the

terms for which they were elected, -

Senators and Representatives, elections of, how prescribed,

Senator shall not be an elector of President,

Slaves—See Persons held to service,—Amend.

Speaker, how chosen, ......
States, prohibited from,

entering into any treaty, alliance, or confederation, -

granting letters of marque, ....
coining money, ......
emitting bills of credit, .....
making any thing a tender but gold and silver coin, -

passing bills of attainder, ex post facto laws, or laws impair-

ing contracts, -...-.
granting titles of nobility, .

laying impost or duties on imports and exports for their own
use, --.*..,.

laying duties on tonnage, without the consent of Congress,

keeping troops or ships of war, in time of peace,

entering into any agreement or contract with another State,

or a foreign power, .....
engaging in war, unless invaded, or in imminent danger,

new, may be admitted into the Union,

Ar

13

Sec.

3

3

4

1

1

2

10

10

10

10

10

10

10

10

10

10

10

10

3
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1 2

4 3

6 3

1 9

1 9
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States,-— Art. Sec.

may be formed within the jurisdiction of others, or by the

junction of two or more, with the consent of Congress and

the Legislatures concerned, .... 43
States, Judges of, bound to consider treaties, the Constitution, and

the laws under it, as supreme, - - - -61
majority of all necessary to the choice of President, - 2 1

each to be guaranteed a republican form of government; pro-

tected against invasion ; and secured, upon application,

against domestic violence, .... 44
Supreme Court—See Court.

T

Tax, capitation or direct, shall be laid only in proportion to census,

Tax on exports from a State prohibited, -

" Taxes, direct, shall be apportioned according to representation,

Territory, or property belonging to the United States, Congress

may make rules concerning, -

Test, religious, shall not be required, -

Titles—See Nobility, ......
Title, from foreign State—See Present, ....
Treason, defined, - - - - -

.
- _

two witnesses, or confession, necessary for conviction, 3 8

punishment of, may be prescribed by Congress, with one

limitation, ... .-33
or other crime, persons charged with in one State, and fleeing

into another, shall, on demand, be delivered up, - - 4 2

Treasury, money drawn from, only by appropriations, - 19
Treaties, the supreme law, ... - - 6 2

Vacancies, happening during the recess of the Senate, may be filled

temporarily by the President, - 2 2

in representations in Congress, how filled, - - 1 2

Vessels to enter, clear, and pay duties in the States in which they

arrive, or from which they depart, ... 19
Vice-President of the United States to be President of the Senate,

except when exercising the office of President of the United

States, -.-..-.
how elected, - - - - -

, t

and 12th amendment,

qualifications for, 12th amendment,

shall, in certain cases, dischage the duties of President,

may be removed by impeachment, -

Vote of one House, requiring concurrence of the other,

See Resolution.

w
Warrants for searches and seizures, when and how they shall issue,

4th amendment.

Witness, in criminal cases, no one compelled to be against himself,

5th amendment.

1 3

2 1

2 1

2 4

1 ?



CONSTITUTION
OF THE

STATE OF NORTH CAROLINA,
Ratified ly tie People April 21st, 22fl and 23d, 1868.

PKEAMBLE.

We, the people of the State of North Carolina, grateful to

Almighty God, the Sovereign Ruler of nations, for the preser- Preamble,

vation of the American Union, and the existence of our civil,

political and religions liberties, and acknowledging our depen-

dence upon Him, for the continuance of those blessings to us

and our posterity, do, for the more certain security thereof, and

for the better government of this State, ordain and establish

this Constitution

—

AETICLE I.

DECLARATION OF RIGHTS.

That the great, general and essential principles of liberty and

free government may be recognized and established, and that

the relations of this State to the Union and government of the

United States, and those of the people of this State to the rest

of the American people, may be defined and affirmed, we do

declare

:

Section 1. That we hold it to be self-evident that all men are The equality

created equal ; that they are endowed by their Creator with men
ng

certain unalienable rights ; that among these are life, liberty,

the enjoyment of the fruits of their own labor, and the pursuit

of happiness

Sec. 2. That all political power is vested in, and derived Political pow'r

from, the people ; all government of right originates from the ment.

people, is founded upon their will only, and is instituted solely

for the good of the whole.

Sec. 3. That the people of this State have the inherent, sole, internal gov-

and exclusive right of regulating the internal government and ££?
nt of the

police thereof, and of altering and abolishing their Constitution

and form of government, whenever it maybe necessary to their



32 STATE CONSTITUTION*

safety and happiness
;
but every such right should be exercised

in pursuance of law, and consistently with the Constitution of

the United States.

That there is Sec. 4. That this State shall ever remain a member of the

cede?
hfct° Se~ American Union; that the people thereof are part of the

American nation ; that there is no right on the part of the

State to secede, and that all attempts from whatever source or

upon whatever pretext, to dissolve said Unk% or to sever said

nation, ought to be resisted with the whole power of the State.

Of allegiance Sec. 5. That every citizen of this State owes paramount

government, allegiance to the Constitution and Government of the United

States, and that no law or ordinance of the State in contraven-

tion or subversion thereof, can have any binding force.

Public debu Sec. 6. To maintain the honor and good faith of the State

untarnished, the public debt, regularly contracted before and

since the rebellion, shall be regarded as inviolable and never

be questioned : but the State
4
shall never assume or pay, or au

thorize the collection of, any debt or obligation, express or im-

plied, incurred in aid of insurrection or rebellion against the

United States, or any claim for the loss or emancipation of any

slave.

Exclusive Sec. 7. No man or set of men are entitled to exclusive or
emoluments, , •

>
.

<fcc separate emoluments or privileges from the community but in

consideration of public services.

The Legisia- Sec. 8. The Legislative, Executive, and Supreme judicial
tive, Executive ;. . . .

'
, »,

and Judicial powers ot the government ought to be forever separate and dis-

unct!
rb

tinct from each other.

Of the power Seo. 9. All power of suspending laws, or the execution of

laws. .

S
laws, by any authority, without the consent of the representa-

tives of the people, is injurious to their rights, and ought not

to be exercised.

Elections free. Skc. 10. All elections ought to be free.

in criminal Sec. 11. In all criminal prosecutions, every man has the
prosecutions. , . . , .

'

.

right to be informed of the accusation against him and to con-

front the accusers and witnesses with other testimony, and to

have counsel for his defence, and not be compelled to give evi-

dence against himself or to pay costs, jail fees, or necessary wit-

ness fees of the defence, unless found guilty.

Answers to SEC . 12. No person shall be put to answer any criminal
criminal ehar- r

,
. ,. . .

ges. charge, except as hereinafter allowed, but by indictment, pre-

sentment or impeachment.
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Sec. 13. No person shall be convicted of any crime but by Kig]lt of jury.

the unanimous verdict of a jury of good and lawful men in open

court. The Legislature may, however, provide other means of

trial for petty misdemeanors, with the right of appeal.

Sec. 14. Excessive bail should not be required, nor excessive Excessive bail.

fines imposed, nor cruel or unusual punishments inflicted.

Sec. 15. General warrants, whereby any officer or messen- General war-

ger may be commanded to search suspected places, without evi-

dence of the act committed, or to seize any person or persons

not named, whose offence is not particularly described and sup-

ported by evidence, are dangerous to liberty and ought not to

be granted.

Sec. 16. There shall be no imprisonment for debt in this imprisonment

State, except in cases of fraud.

Sec. 17. Mo person ousjht to be taken, imprisoned or dis- No person to

seized of his freehold, liberties or privileges, or outlawed or but by law °of

exiled, or in any manner deprived of his life, liberty, or pro-
l e land *

perty, but by the law of the land.

Sec. 18. Every person restrained of his liberty is entitled to Persons re-

a remedy to enquire into the lawfulness thereof, and to remove erty.

ne

the same, if unlawful ; and such remedy ought not to be denied

or delayed.

Sec. 19. In all controversies at law respecting property, the Controversies

ancient mode of trial by jury is one of the best securities of the fngpTope?^'

rights of the people, and ought to remain sacred and inviolable.

Sec. 20. The freedom of the press is one of the great bul- Freedom of

warks of liberty, and therefore ought never to be restrained, but

every individual shall be held responsible for the abuse of the

same.

Sec. 21. The privileges of the writ of habeas corpus shall Habeas corpus

not be suspended.

Sec. 22. As political rights and privileges are not dependent Property quai-

upon, or modified by property, therefore no property qualifica-

tion ought to affect the right to vote or hold office.

Sec. 23. The people of this State ought not to be taxed, or Eepresentati'n

made subject to the payment of any impost or duty, without
"'

the consent of themselves, or their representatives in General

Assembly, freely given.

Sec. 24. A well regulated militia being necessary to the se- Militia andthe

curity of a free State, the right of the people to keep and bear .S"
ear

arms shall not be infringed ; and, as standing armies, in time

3
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Eight of the
people to as-

semble togeth-
er.

Religious lib-

erty.

Education.

Elections
should be fre-

quent.

Recurrence to
fundamental
principles.

Hereditary-
emoluments,
&c,

Perpetuities,
&c.

Ex postfacto
laws.

Slavery pro-
hibited.

State bounda-
ries.

Courts shall be
open.

Soldiers in
time of peace.

Other rights of
the people.

of peace, are dangerous to liberty, they ought not to be kept

up, and the military should be kept under strict subordination:

to, and governed by, the civil power.

Sec 25. The people have a right to assemble together to

consult for their common good, to instruct their representatives

and to apply to the Legislature for redress of grievances.

Sec. 26. All men have a natural and unalienable right to

worship Almighty God according to the dictates of their own
consciences, and no human authority should, in any case what-

ever, control or interfere with the rights of conscience.

Sec. 27. The people have a right to the privilege of educa-

tion, and it is the duty of the State to guard and maintain that

right.

Sec 28. For redress of grievances, and for amending and

strengthening the laws, elections should be often held.

Sec 29. A frequent recurrence to fundamental principles is

absolutely necessary to preserve the blessings of liberty.

Sec 30. "Ho hereditary emoluments, privileges or honors,

ought to be granted or conferred in this State.

Sec 31. Perpetuities and monopolies are contrary to the

genius of a free State, and ought not to be allowed.

Sec 32. Retrospective laws, punishing acts committed before

the existence of such laws, and by them only declared criminal,

are oppressive, unjust and incompatible with liberty, wherefore

no ex postfacto law ought to be made. No law taxing retro-

spectively sales, purchases, or other acts previously done, ought

to be passed.

Sec 33. Slavery and involuntary servitude, otherwise than

for crime whereof the parties shall have been duly convicted,

shall be, a*nd are hereby, forever prohibited within this State.

Sec 34. The limits and boundaries of the State shall be and

remain as they now are.

Sec 35. All Courts snail be open, and every person for an

injury done him in his lands, goods, person or reputation, shall

have remedy by due course of law, and right and justice ad-

ministered without sale, denial, or delay.

Sec 36. No soldier shall in time of peace be quartered in

any house without the consent of the owner ; nor in time of

war, but in a manner prescribed by law.

Sec 37. This enumeration of rights shall not be construed

to impair or deny others, retained by the people ; and all pow-

ers, not herein delegated, remain with the people.
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ARTICLE II.

LEGISLATIVE DEPARTMENT.

Section 1. The Legislative authority shall be vested in two Two branches.,

distinct branches, both dependent on the people, to-wit : a

Senate and House of Representatives.

Sec. 2. The Senate and House of Representatives shall meet Time of as-
sembling.

annually on the third Monday in November, and when assent

bled, shall be denominated the General Assembly. Neither,

House shall proceed upon public business, unless a majority of

all the members are actually present.

Sec 3. The Senate shall be composed of fifty Senators- bien- Number of

nially chosen by ballot.

Sec. 4. Until the first session of the General Assemby, which senatorial dis*-

shall be had after the year eighteen hundred and seventy-one,

the Senate shall be composed of members elected fromidistricts

constituted as follows

:

1st District—Perquimans, Chowan, Pasquotank, Currituck,

Gates and Camden shall elect two Senators.

2d District—Martin, Washington and Tyrrell shall elect one

Senator.

3d District—Beaufort and Hyde shall elect one Senator..

4th District—Northampton shall elect one Senator.

5th District—Bertie and Hertford shall elect one Seuator^

6th District—Halifax shall elect one Senator.

7th District—Edgecombe shall elect one Senator.

8th District—Pitt shall elect one Senator.

9th District—Nash and Wilson shall elect one Senator.

1 Oth District—Craven and Carteret shall elect two Senators.

11th District—Jones and Lenoir shall elect one Senator.

12th District—Duplin and Onslow shall elect one Senator.

13th District—Brunswick and New Hanover shall elect two
Senators.

14th District—Bladen and Columbus shall elect one Senator.

15th District—Robeson shall elect one Senator.

16th District—Cumberland, Harnett and Sampson shall

elect two Senators.

17th District—Johnston shall elect one Senator.

18th District—Greene and Wayne- shall elect one Senator..

19th District—Franklin and Wake ehall elect two Senators*
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Senatorial dis- 20th District—Warren shall elect one Senator.
tncts.

21st District—Granville and Person shall elect two Senators.

22d District—Orange shall elect one Senator.

23d District—Chatham shall elect one Senator.

24th District—Caswell shall elect one Senator.

25th District—Rockingham shall elect one Senator.

26th District—Alamance and Guilford shall elect two Sen'

ators.

27th District—Randolph and Montgomery shall elect one

Senator.

28th District—Moore and Richmond shall elect one Senator.

29th District—Anson and Union shall elect one Senator.

30th District—Mecklenburg shall elect one Senator.

31st District—Cabarrus and Stanly shall elect one Senator.

32d District—Davie and Rowan shall elect one Senator.

33d District—Davidson shall elect one Senator.

34th District—Forsythe and Stokes shall elect one Senator.

35th District—Surry and Yadkin shall elect one Senator.

36th District—Alexander and Iredell shall elect one Sen-

ator.

37th District—Catawba, Gaston and Lincoln shall elect one

Senator.

38th District—Cleveland. Polk and Rutherford shall elect

one Senator.
#

39th District—Alleghany, Ashe and Wilkes shall elect one

Senator.

40th District—Buncombe, Henderson and Transylvania shall

elect one Senator.

41st District—Burke, Caldwell and Watauga shall elect one

•Senator.

42d District- Madison, Mitchell, McDowell and Yancey shall

elect one Senator.

43d District—Clay, Cherokee, Haywood, Jackson and Macon

shall elect one Senator.

Reguiationsin Sec. 5. An enumeration of the inhabitants of the State shall

tricting the
di8" be taken under the direction ot the General Assembly in the

ators

f°r Sen
year oue thousand eight hundred and seventy-five, and at the

end of every ten years thereafter ; and the Senate Districts shall

be so altered by the General Assembly, at the first session after

the return of every enumeration taken as aforesaid, or by order

of Congress, that each Senate District shall contain, as nearly
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as may be, an equal number of inhabitants, excluding aliens and

Indians not taxed, and shall remain unaltered until the return of

another enumeration, and shall at all times consist of contiguous

territory ; and no County shall be divided in the formation of

a Senate District, unless such County shall be equitably entitled

to two or more Senators.

Sec. 6. The House of Representatives shall be composed of Regulations in

• i • • n l
relation to ap-

one hundred and twenty Representatives, biennially chosen by portionmentof

ballot, to be elected by the Counties respectively, according to taves?
86

their population, and each County shall have at least one Rep-

resentative in the House of Representatives, although it may

not contain the requisite ratio of representation ; this appor-

tionment shall be made by the General Assembly at the re-

spective times and periods when the 'Districts for the Senate

are hereinbefore directed to be laid off.

Sec. 7. In making the apportionment in the House of Rep- Ratioof repre-

i
• r . i n i .-it sentation.

resentatives, the ratio ot representation shall be ascertained by

dividing the amount of the population of the State, exclusive of

that comprehended within those Counties which do not severally

contain the one hundred and twentieth part of the population

of the State, by the number of Representatives, less the num-

ber assigned to such Counties ; and in ascertaining the number

of the population of the State, aliens and Indians not taxed

email not be included. To each County containing the said

ratio and not twice the said ratio, there shall be assigned one

Representative ; to each county containing twice but not three

times the said ratio, there shall be assigned two Representa-

tives, and so on progressively, and then the remaining Repre-

sentatives shall be assigned severally to the Counties having the

largest fractions.

Sec. 8. Until the General Assembly shall have made the ap- Apportion-

portionment as hereinbefore provided, the House of Represen- resentatives.

tatives shall be composed of members elected from the Counties

in the following manner, to-wit:

The County of Wake shall elect four members ; the Counties

of Craven, Granville, Halifax and New Hanover shall elect

three members each ; the Counties of Caswell, Chatham, Cum-
berland, Davidson, Duplin, Engecombe, Franklin, Guilford,

Iredell, Johnston, Mecklenburg, Northampton, Orange, Pitt,

Randolph, Robeson, Rockingham, Rowan, Warren and Wayne
Bhall elect two members each ; the Counties of Alamance,
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Qualifications

of Senators.

Qualifications

for Represen-
tatives.

Election of of-

ficers.

Powers in re -

lation to di-
>

vorce and ali-

mony.

Private laws
in relation to

names of per-
sons, &c.

Thirty days'
notice shall be
given anterior
to passage of
private laws.

Vacancies.

Alexander, Alleghany, Anson, Ashe, Beaufort, Bertie, Bladen,

Brunswick, Buncombe, Burke, Cabarrus, Caldwell, Camden,

Carteret, Catawba, Cherokee, Chowan, Clay, Cleveland, Co-

lumbus, Currituck, Davie, Forsythe, Gaston, Gates, Greene,

Harnett, Henderson, Haywood, Hertford, Hyde, Jackson,

Jones, Lenoir, Lincoln, Macon, Madison, Martin, McDowell,

Mitchell,. Montgomery, Moore, Nash, Onslow, Pasquotank,

Perquimans, Person, Polk, Richmond, Rutherford, Sampson,

Stanley, Stokes, Surry, Transylvania, Tyrrel, Union, Washing-

ton, Watauga, Wilkes, Wilson, Yadkin and Yancey shall elect

one member each.

Sec. 9. Each member of the Senate shall be not less than

twenty-five years of age, shall have resided in the State as a

citizen two years, and shall have usually resided in the District

for which he is chosen, one year immediately preceding his

election.

Sec. 10. Each member of the House of Representatives shall

be a qualified elector of the State, and shall have resided in the

County for which he is chosen, for one year immediately pre-

ceding his election.

Sec. 11. In the election of all officers, whose appointment

shall be conferred upon the General Assembly by the Constitu-

tion, the vote shall be viva voce.

Sec. 12. The General Assembly shall have power to pass

general laws regulating divorce and alimony, but shall not have

power to grant a divorce or secure alimony in any individual

case.

Sec 13. The General Assembly shall not have power to pass

any private law to alter the name of any person or to legiti-

mate any person not born in lawful wedlock, or to restore to

the rights of citizenship any person convicted of an infamous

crime, but shall have power to pass general laws regulating the

same.

Sec 14. The General Assembly shall not pass any private

law, unless it shall be made to appear that thirty days' notice of

application to pass such law shall have been given, under such

direction, and in such manner as shall be provided by law.

Sec 15. If vacancies shall occur in the General Assembly by

death, resignation or otherwise, writs of election shall be issued

by the Governor under such regulations as may be prescribed

by law.
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Sec. 16. No law shall be passed to raise money on the credit Revenue.

of the State, or to pledge the faith of the State directly or in-

directly for the payment of any debt, or to impose any tax

upon the people of the State, or to allow the Counties, Cities

or Towns to do so, unless the bill for the purpose shall have

been read three several times in each House of the General

Assembly-, and passed three several readings, which readings

shall have been on three different days, and agreed to by each

House respectively, and unless the yeas and nays on the second

and third reading, of the bill shall have been entered on the

Journal.

Sec. 17. The General Assembly shall regulate entails in such Entails.

manner as to prevent perpetuities.

Sec. 18. Each House shall keep a Journal of its proceedings, -Journals.

which shall be printed and made public immediately after the

adjournment of the General Assembly.

Sec, 19. Any member of either House may dissent from, and Protest.

protest against, any act or resolve, which he may think injuri.

ous to the public, or any individual, and have the reasons of his

dissent entered on the Journal.

Sec. 20. The House of Representatives shall choose their Officers of the

own Speaker and other officers.

Sec. 21. The Lieutenant Governor shall preside in the Senate President of

but shall have no vote, unless it may be equally divided.

Sec 22. The Senate shall choose its other officers and also a other Senato-

Speaker {pro tempore) in the absence of the Lieutenant Gov- nal officers -

ernor, or when he shall exercise the office of Governor.

Sec. 23. The style of the acts shall be, "The General As- style of the

sembly of North Carolina do enact."
acts *

Sec. 24. Each House shall be judge of the qualifications and powers of the

elections of its own members, shall sit upon its own adjourn- ^^S. A& ~

ment from day to day, prepare bills to be passed into laws, and

the two Houses may also jointly adjourn to any future day, or

other place.

Sec 25. All bills and resolutions of a legislative nature shall Bills and r€S0 .

be read three times in each House, before they pass into lawT
s; £ead°nree

be

and shall be signed by the presiding officers of both Houses. times. &c.

Sec 26. Each member of the General Assembly, before
ath for mem-

taking his seat, shall take an oath or affirmation that he will bera-

support the Constitution and laws of the United States, and

the Constitution of the State of North Carolina, and will faith-
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fully discharge his duty as a member of the Senate or House of

Kepresentatives.

Terms of office Sec. 27. The terms of office for Senators and members of the

House of Representatives shall commence at the time of their

election ; and the term of office of those elected at the first

election held under this Constitution shall terminate at the

same time as if they had been elected at the first ensuing regu-

lar election.

Sec. 28. Upon motion made and seconded in either House,,

by one-fifth of the members present, the yeas and nays upon

any question shall be taken and entered upon the Journals.

Sec. 29. The election for members of the General Assembly

shall be held for the respective Districts and Counties, at the

places where they are now held, or may be directed hereafter

to be held, in such manner as may be prescribed by law, on the

first Thursday in August, in the year one thousand eight hun-

dred and seventy,, and every two years thereafter. But the

General Assembly may change the time of holding the elec-

tions. The first election shall be held when the vote shall be

taken on the ratification of this Constitution by the voters of

the State, and the General Assembly then elected shall meet

on the fifteenth day after the approval thereof by the Congress

of the United States, if it fall not on Sunday, but if it shall so

fall, then on the next day thereafter ; and the members then

elected shall hold their seats until their successors are elected

at a regular election.

Yeas and nays.,

Election for

members of
the General
Assembly.

ARTICLE III.

executive department.

Officers of the
Executive De-
partment.

Term of office..

Section 1. The Executive Department shall consist of a Gov-

ernor, (in whom shall be vested the supreme executive power

of the State) a lieutenant Governor, a Secretary of State, an

Auditor, a Treasurer, a Superintendent of Public Works, a

Superintendent of Public Instruction, and an Attorney Gen-

eral, who shall be elected for a term of four years by the quali-

fied electors of the State, at the same time and places and in

the same manner as members of the General Assembly are

elected. Their term of office shall commence on the first day
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of January next after their election, and continue until their

successors are elected and qualified : Provided, That the officers

first elected shall assume the duties of their office ten days after

the approval of this Constitution by the Congress of the United

States, and shall hold their offices four years from and after the

first day of January, 1869.

Sec. 2. No person shall be eligible as Governor or Lieuten- Qualifications

ant Governor, unless he shall have attained the age of thirty and Lieuten-

years, shall have been a citizen of the United States five years,
ant

and shall have been a resident of this State for two years next

before the election ; nor shall the person elected to either of

these two offices be eligible to the same office more than four

years in any term of eight years, unless the office shall have

been cast upon him as Lieutenant Governor or President of the

Senate.

Sec. 3. The return of every election for officers of the Exec- Returns of

utive Department shall be sealed up and transmitted to the seat

of government by the returning officers, directed to the Speaker

of the House of Representatives, who shall open and publish

the same in the presence of a majority of the members of both

Houses of the General Assembly. The persons having the

highest number of votes respectively shall be declared duly

elected ; but if two or more be equal and highest in votes for

the same office, then one of them shall be chosen by joint-ballot

of both Houses of the General Assembly. Contested elections

shall be determined by a joint vote of both Houses of the Gen-

eral Assembly, in such manner as shall be prescribed by law.

Sec. 4. The Governor, before entering upon the duties of oath of office

his office, shall, in the presence of the members of both branches
or Governor-

of the General Assembly, or before any Justice of the Supreme

Court, take an oath or affirmation, that he will support the Con-

stitution and laws of the United States, and of the State of

North Carolina, and that he will faithfully perform the duties

appertaining to the office of Governor to which he has been

elected.

Sec. 5. The Governor shall reside at the seat of government Duties of the

of this State, and he shall, from time to time, give the General
Governor-

Assembly information of the affairs of the State, and recom-

mend to their consideration such measures as he shall deem
expedient.

Sec. 6. The Governor shall have power to grant reprieves, Reprieves,

i t p . . n n m commutations
commutations and pardons, after conviction, for all offences, and pardons.
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(except in cases of impeachment,) upon such conditions as he

may think proper, subject to such regulations as may be provi-

ded by law relative to the manner of applying for pardons.

j, ; . . He shall annually communicate to the General Assembly each

case of reprieve, commutation, or pardon granted, stating the

name of each convict, the crime for which he was convicted, the

sentence and its date, the date of commutation, pardon or re-

prieve, and the reasons therefor.

Annual re- Sec. 7. The officers of the Executive Department and of the

cers of Execu- public institutions of the State shall, at least five days previous

ment aSiof to eacn regular session of the General Assembly, severally re-

Ions!
InstitU~

Port to tne Governor, who shall transmit such reports, with his

message, to the General Assembly ; and the Governor may, at

any time, require information in writing from the officers in the

Executive Department upon any subject relating to the duties

of their respective offices, and shall take care that the laws be

faithfully executed.

Commander- Seo. 8. The Governor shall be Commander-in-Chief of the

militia of the State, except when they shall be called into the

service of the United States.

Extra sessions Sec. 9. The Governor shall have power, on extraordinary
of General As-
sembiy. occasions, by and with the advice of the Council of State, to

convene the General Assembly in extra session by his procla-

mation, stating therein the purpose or purposes for which they

are thus convened.

Officers whose Sec. 10. The Governor shall nominate, and by and with the

are not other- advice and consent of a majority of the Senators elect, appoint
wise provi e

a^ fgcers whose offices are established by this Constitution, or

which shall be created by law, and whose appointments are not

otherwise provided for, and no such officer shall be appointed

or elected by the General Assembly.

Duties of the Sec. 11. The Lieutenant Governor shall be President of the

Governor
1

. Senate, but shall have no vote unless the Senate be equally di-

divided. He shall, whilst acting as President of the Senate,

receive for his services the same pay which shall, for the same

period, be allowed to the Speaker of the House of Representa-

tives ; and he shall receive no other compensation except when

he is acting as Governor,

in case of im- Sec. 12. In case of the impeachment of the Governor, his

Governor, or failue to qualify, his absence from the State, his inability to dis-

ed
C

bydeath
U
or charge the duties of his office, or in case the office of Governor

resignation.
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shall in anywise become vacant, the power's, duties and emolu-

ments of the office shall devolve upon the Lieutenant Governor

until the disabilities shall cease, or a new Governor shall be

elected and qualified. In every case in which the Lieutenant

Governor shall be unable to preside over the Senate, the Sena-

tors shall elect one of their own number President of their

body ; and the powers, duties and emoluments of the office of

Governor shall devolve upon him whenever the Lieutenant

Governor shall, for any reason, be prevented from discharging

the duties of such office as above provided, and he shall continue

as acting Governor until the disabilities be removed, or a new
Governor or Lieutenant Governor shall be elected and qualified.

Whenever, during the recess of the General Assembly, it shall

become necssary for a President of the Senate to administer

the Government, the Secretary of State shall convene the Sen-

ate, that they may elect such President.

Sec. 13. The respective duties of the Secretary of State, Duties of other

Auditor, Treasurer, Superintendent of Public Works, Superin- cers.

tendent of Public Instruction and Attorney General shall be

prescribed by law. If the office of any of said officers shall be

vacated by death, resignation or otherwise, it shall be the duty

of the Governor to appoint another until the disability be re-

moved or his successor be elected and qualified. Every such

vacancy shall be filled by election at the first general election

that occurs more than thirt}^ days after the vacancy has taken

place, and the person chosen shall hold the office for the re-

mainder of the unexpired term fixed in the first section of this

Article.

Sec. 14. The Secretary of State, Auditor, Treasurer, Super- Council of

intendent of Public Works, and Superintendent of Public In-
State *

struction, shall constitute, ex officio^ the Council of State, who
shall advise the Governor in the execution of his office, and
three of whom shall constitute a quorum ; their advice and pro-

ceedings in this capacity shall be entered in a Journal, to be

kept for this purpose exclusively, and signed by the members
present, from any part of which any member may enter his

dissent ; and such Journal shall be placed before the General

Assembly when called for by either House. The Attorney

General shall be, ex officio>, the legal adviser of the Executive

Department.

Sec. 15. The officers mentioned in this Article shall, at compensation
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of Executive stated periods, receive for their services a compensation to be

established by law, which shall neither be increased nor dimin-

ished during the time for which they shall have been elected,

and the said officers shall receive no other emolument or allow-

ance whatever.

Seal of state. Sec. 16. There shall be a seal of the State, which shall be

kept by the Governor, and used by him, as occasion may require,

and shall be called " the Great Seal of the State of North Caro-

lina." All grants and commissions shall be issued in the name
and by the authority of the State of North Carolina, sealed with
" the Great seal of the State," signed by the Governor and

countersigned by the Secretary of State.

Bureau of sta- Sec. 17. There shall be established in the office of Secretary

culture and
1
" °f State, a Bureau of Statistics, Agriculture and Immigration,

Immigation. un(jer suck regulations as the General Assembly may provide.

AETICLE IY.

JUDICIAL DEPARTMENT.

Abolishes the Seotion 1. The distinctions between actions at law and suits

tween actions" in equity* and the forms of all such actions and suits shall be

ffi

1

?Jity
dSUitS

aDolisned
>
and tnere shall be in this State but one form of action,

for the enforcement or protection of private rights or the redress

of private wrongs, which shall be denominated a civil action
;

and every action prosecuted by the people of the State as a

party, against a person charged with a public offence, for the

punishment of the same, shall be termed a criminal action.

Feigned issues Feigned issues shall also be abolished, and the fact at issue tried
abolished. . , „ ~ , „

by order oi Court before a jury.

Apportion- Sec 2. Three Commissioners shall be appointed by this

ties of three Convention to report to the General Assembly at its first ses-

er°s

mini8810U
* si°n a^ter tnis Constitution shall be adopted by the people, rules

of practice and procedure in accordance with the provisions of

the foregoing section, and the Convention shall provide for the

Commissioners a reasonable compensation.

Code of law. Sec. 3. The same Commissioners shall also report to the

General Assembly as soon as practicable, a code of the law of

North Carolina. The Governor shall have power to fill all

vacancies occurring in this Commission.
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Sec 4. The Judicial power of the State shall be vested in a
^j^giJJj*

Court for the trial of Impeachments, a Supreme Court, Supe-

rior Courts, Courts of Justices of the Peace, and Special Courts.

Sec. 5. The Court for the trial of Impeachments shall be the Trial Court of

impeachment.
Senate. A majority of the members shall be necessary to a

quorum, and the judgment shall not extend beyond removal

from, and disqualification to, hold office in this State ; but the

party shall be liable to indictment and punishment according to

law.

Sec. 6. The House of Kepresentatives solely shall have the impeachment.

power of impeaching. No person shall be convicted without

the concurrence of two-thirds of the Senators present. When
the Governor is impeached, the Chief Justice shall preside.

Sec. 7. Treason against the State shall consist only in levy- Treason

iug war against it or adhering to its enemies, giving them aid state?

and comfort. No person shall be convicted of treason unless on

the testimony of two witnesses to the same overt act, or on con-

fession in open court. No conviction of treason or attainder

shall work corruption of blood or forfeiture.

Sec. 8. The Supreme Court shall consist of a Chief Justice Five Supreme
. _ Court Justices.

and four Associate J ustices.

Sec. 9. There shall be two terms of the Supreme Court held Terms of the

at the seat of government of the State in each year, commencing Court.

on the first Monday in January, and first Monday in June, and

continuing as long as the public interests may require.

Sec. 10. The Supreme Court shall have jurisdiction to review, Jurisdiction of

upon appeal, any decision of the Courts below, upon any mat- Court
me

ter of law or legal inference ; but no issue of fact shall be

tried before this Court ; and the Court shall have power to issue

any remedial writs necessary to give it a general supervision

and control of the inferior Courts.

Sec. 11. The Supreme Court shall have original jurisdiction claims against

to hear claims against the State, but its decisions shall be merely the state *

recommendatory : no process in the nature of execution shall

issue thereon ; they shall be reported to the next session of the

General Assembly for its action.

Sec. 12. The State shall be divided into twelve Judicial Dis- Twelve Judi-

tricts, for each of which a Judge shall be chosen, who shall for Superior

hold a Superior Court in each County in said District at least
Courts '

twice in each year, to continue for two weeks, unless the busi-

ness shall be sooner disposed of.
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Apportion- Sec. 13. Until altered by law, the following shall be the
mentofsaid _ ._. .

"
districts. J udlCial JJlstrict8 I

First District—Currituck, Camden, Pasquotank, Perquimans,

Chowan, Gates, Hertford, Bertie.

Second District—Tyrrell, Hyde, Washington, Beaufort,

Martin, Pitt, Edgecombe.

Third District—Craven, Carteret, Jones, Greene, Onslow,

Lenoir, Wayne, Wilson.

Fourth District—Brunswick, New Hanover, Duplin, Colum-

bus, Bladen, Sampson, Robeson.

Fifth District—Cumberland, Harnett, Moore, Richmond
Anson, Montgomery, Stanley, Union.

Sixth District—Northampton, Warren, Halifax, Wake, Nash,

Franklin, Johnston, Granville.

Seventh District—Person, Orange, Chatham, Randolph, Guil-

ford, Alamance, Caswell, Rockingham.

Eighth District—Stokes, Forsythe, Davidson, Rowan, Davie,

Yadkin, Surry.

Ninth District—Catawba, Cabarrus, Mecklenburg, Lincoln,

Gaston, Cleveland, Rutherford, Polk.

Tenth District—Iredell, Wilkes, Burke, Alexander, Caldwell,

McDowell.

Eleventh District—Alleghany, Ashe, Watauga, Mitchell,

Yancey, Madison, Buncombe.

Twelfth District—Henderson, Transylvania, Haywood, Ma-

con, Jackson, Clay, Cherokee.

Residences of Sec. 14. Every Judge of a Superior Court shall reside in his

spe<fiai'terms District while holding his office. The Judges may exchange
of courts.

Districts with each other with the consent of the Governor, and

the Governor, for good reasons, which he shall report to the

Legislature at its current or next session, may require any

Judge to hold one or more specified terms of said Courts in lieu

of the Judge in whose District they are.

Original juris- Seo. 15. The Superior Courts shall have exclusive original

Superior*
the

jurisdiction of all civil actions, whereof exclusive original juris-

Courts.
diction is not given to some other Courts ; and of all criminal

actions in which the punishment may exceed a fine of fifty

dollars or imprisonment for one month.

eiiate ju- Sec. 16. The Superior Courts shall have appellate jurisdic-

tion of all issues of law or fact, determined by a Probate Judge

or a Justice of the Peace, where the matter in controversy

exceeds twenty-five dollars, and of matters of law in all casee.

nsdiction
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Sec. 17. The Clerks of the Superior Courts shall have juris- g î

ic

r

tionof

diction of the probate of deeds, the granting of letters testa- Court Clerks.

mentary and of administration, the appointment of guardians,

the apprenticing of orphans, to audit the accounts of executors,

administrators and guardians, and of such other matters as shall

be prescribed by law. All issues of fact joined before them

shall be transferred to the Superior Courts for trial, and appeals Eight of ap-

shall lie to the Superior Courts from their judgments in all

matters of law.

Sec. 18. In all issues of fact, -joined in any court, the parties incaseofwai-
7 J J

. . ver of trial by
may waive the right to have the same determined by jury, in jury.

which case the finding of the Judge upon the facts shall have

the force and effect of a verdict of a j ury.

Sec. 19. The General Assembly shall provide for the estab- Special courts
J r

, in cities.

lishment of Special Courts, for the trial of misdemeanors, in

cities and towns, where the same may be necessary.

Sec. 20. The Clerk of the Supreme Court shall be appointed e
ê°£^

by the Court, and shall hold his office for eight years.

Sec. 21. A Clerk of the Superior Court for each County Election ofSu-

shall be elected by the qualified voters thereof, at the time and clerk!

in the manner prescribed by law for the election of members

of the General Assembly.

Sec 22. Clerks of the Superior Courts shall hold their offices Term of office.

for four years.

Sec. 23. The General Assembly shall prescribe and regulate Fees, salaries

the fees, salaries and emoluments of all officers provided for in ments.

this Article ; but the salaries of the Judges shall not be dimin-

ished during their continuance in office.

Sec. 24. The laws of North Carolina, not repugnant to this What laws are

Constitution, or to the Constitution and laws of the United lorce.

States, shall be in force until lawfully altered.

Sec. 25. Actions at law, and suits in equity, pending when Disposition of

this Constitution shall go into effect, shall be transferred to the STu^n^
Courts having jurisdiction thereof, without prejudice by reason

j^
ui
\fwCj

of the change, and all such actions and suits commenced before, Constitution

and pending at, the adoption by the General Assembly of the effect, &c.

rules of practice and procedure herein provided for, shall be

heard and determined according to the practice now in use,

unless otherwise provided for by said rules.

Sec 26. The Justices of the Supreme Court shall be elected Election terms

by the qualified voters of the State, as is provided for the elec-
of Su^renfe

*'
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and Superior tion of members of the General Assembly. They shall hold

their offices for eight years. The Judges of the Superior

Courts shall be elected in like manner, and shall hold their

offices for eight years ; but the Judges of the Superior Courts

elected at the first election under this Constitution shall, after

their election, under the superintendence of the Justices of the

Supreme Court, be divided by lot into two equal classes, one of

which shall hold office for four years, the other for eight years,

Provision in Sec. 27. The General Assembly may provide by law that

election of Su- the Judges of the Superior Courts, instead of being elected by

Judges.
°urt

tne voters of the whole State, as is herein provided for, shall

be elected by the voters of their respective Districts.

Transaction of Sec. 28. The Superior Courts shall be, at all times, open for
business in the , . „ „ . .,.,...,..
Superior the transaction ot all business within their jurisdiction, except

the trial of issues of fact requiring a jury.

Solicitors for Sec. 29. A Solicitor shall be elected for each Judicial Dis-
each Judicial . , .... . . „ , ,

District, trict by the qualified voters thereof, as is prescribed for mem-
bers of the General Assembly, who shall hold office for the

term of four years, and prosecute on behalf of the State, in all

criminal actions in the Superior Courts, and advise the officers

of justice in his District.

Sheriffs and Sec. 30. In each County a Sheriff and Coroner shall be

elected by the qualified voters thereof, as is prescribed for

members of the General Assembly, and shall hold their offices

for two years. In each Township there shall be a Constable

elected in like manner by the voters thereof, who shall hold

his office for two years. When there is no Coroner in the

County, the Clerk of the Superior Court for the County may
appoint one for special cases. In case of a vacancy existing for

any cause, in any of the offices created by this section, the Com-

missioners for the County may appoint to such office for the

unexpired term.

Vacancies. Sec. 31. All vacancies occurring in the offices provided for

by this Article of this Constitution, shall be filled by the ap

pointment of the Governor, unless otherwise provided for, and

the appointees shall hold their places until the next regular

election.

Terms of office Sec. 32. The officers elected at the first election held under

under thUAr- tms Constitution shall hold their offices for the terms prescribed

tide. for them respectively, next ensuing after the next regular elec-

tion for members of the General Assembly. But their terms
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shall begin upon the approval of this Constitution by the Con-

gress of the United States.

Sec. 33. The several Justices of the Peace shall have exclu- Jurisdiction of

Justices of the

sive original jurisdiction under such regulations as the General Peace.

Assembly shall prescribe, of all civil actions, founded on con.

tract, wherein the sum demanded shall not exceed two hundred

dollars, and wherein the title to real estate shall not be in

controversy ; and of all criminal matters arising within their

Counties, where the punishment cannot exceed a fine of fifty

dollars, or imprisonment for one month. When an issue of

fact shall be joined before a Justice, on demand of either party

thereto, he shall cause a jury of six men to be summoned, who
shall try the same. The party against whom judgment shal}

be rendered in any civil action may appeal to the Superior

Court from the same, and if the judgment shall exceed twenty-

five dollars, there may be a new trial of the whole matter in the

appellate Court; but if the judgment shall be for twenty-five

dollars or less, then the case shall be heard in the appellate

Court only upon matters of law. In all cases of a criminal

nature, the party against whom judgment is given may appeal

to the Superior Court, where the matter shall be heard anew.

In all cases brought before a Justice, he shall make a record of

the proceedings, and file the same with the Clerk of the Supe-

rior Court for his County.

Sec. 3&. When the office of Justice of the Peace shall become Vacancies in

vacant otherwise than by expiration of the term, and in case j^
56 °f Justl~

of a failure by the voters of any District to elect, the Clerk of

the Superior Court for the County shall appoint to fill the

vacancy for the unexpired term.

Sec. 35. In case the office of Clerk of a Superior Court for a Vacancies in

County shall become vacant otherwise than by the expiration rior

C

Court
lipe

of the term, and in case of a failure by the people to elect, the
Clerk *

Judge of the Superior Court for the County shall appoint to

fill the vacancy until an election can be regularly held.

ARTICLE V.

REVENUE AND TAXATION,

Section 1. The General Assembly shall levy a capitation tax capitation tax.

on every male inhabitant of the State over twenty-one and
4
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Exemptions.

Application of
proceeds of
•State and
County capita-
tion tax. •

Taxation shall

be by uniform
rule and ad-
valorem.

Payment of
interest on
public debt.

Eestriction
upon the in-

crease of the
public debt,

except in cer-

tain contin-
gencies.

Property ex-
emptions from
taxation.

under fifty year3 of age, which shall be equal on each, to the

tax on property valued at three hundred dollars in cash. The
Commissioners of the several Counties may exempt from capi-

tation tax in special cases, on account of poverty and infirmity,

and the State and County capitation tax combined shall never

exceed two dollars on the head.

Sec. 2. The proceeds of the State and County capitation tax

shall be applied to the purposes of education and the support

of the poor, but in no one year shall more than twenty-five per

cent, thereof be appropriated to the latter purpose.

Seo. 3. Laws shall be passed taxing, by a uniform rule, all

moneys, credits, investments in bonds, stocks, joint-stock com-

panies or otherwise ; and, also, all real and personal property,

according to its true value in money. The General Assembly

may also tax trades, professions, franchises, and incomes, pro-

vided that no income shall be taxed when the property, from

which the income is derived, is taxed.

Sec. 4. The General Assembly shall, by appropriate legisla-

tion and by adequate taxation, provide for the prompt and reg-

ular payment of the interest on the public debt, and after the

year 1880, it shall lay a specific annual tax upon the real and

personal property of the State, and the sum thus realized shall

be set apart as a sinking fund, to be devoted to the payment of

the public debt.

Sec. 5. Until the bonds of the State shall be at par, the

General Assembly shall have no power to contract any new

debt or pecuniary obligation in behalf of the State, except to

supply a casual deficit, or for suppressing invasion or insurrec-

tion, unless it shall in the same bill levy a special tax to pay the

interest annually. And the General Assembly shall have no

power to give or lend the credit of the State in aid of any

person, association, or corporation, except to aid in the comple-

tion of such Rail Koads as may be unfinished at the time of the

adoption of this Constitution, or in which the State has a direct

pecuniary interest, unless the subject be submitted to a direct

vote of the people of the State, and be approved by a majority

of those who shall vote thereon.

Sec 6. Property belonging to the State or to municipal cor-

porations, shall be exempt from taxation. The General Assem-

bly may exempt cemeteries, and property held for educational,

scientific, literary, charitable, or religious purposes ; also, wear-
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ing apparel, arms for muster, household and kitchen furniture,

the mechanical and agricultural implements of mechanics and

farmers, libraries and scientific instruments, to a value not

exceeding three hundred dollars.

Sec. 7. The taxes levied by the Commissioners of the several Taxes levied

.
by County

Counties for County purposes, shall be levied in like manner Commission-

with the State taxes, and shall never exceed the double of the

State tax, except for a special purpose, and with the special

approval of the General Assembly.

Sec. 8. Every act of the General Assembly levying a tax Acts levying

shall state the special object to which it is to be applied, and it gtate object,

shall be applied to no other purpose.

AKTICLE YI

SUFFRAGE AND ELIGIBILITY TO OFFICE.

Section 1. Every male person born in the United States, and Qualifications

every male person who has been naturalized, twenty-one years
°

old, or upward, who shall have resided in this State twelve

months next preceding the election, and thirty days in the

County in which he offers to vote, shall be deemed an elector.

Sec. 2. It shall be the duty of the General Assembly to pro- Kegistrationof

vide, from time to time, for the registration of all electors, and
e ectors<

no person shall be allowed to vote without registration, or to

register, without first taking an oath or affirmation to support

and maintain the Constitution and laws of the United States,

and the Constitution and laws of North Carolina not incon-

sistent therewith.

Sec. 3. All elections by the people shall be by ballot, and all Elections by

elections by the General Assembly shall be viva voce. G^erafA^-

Sec. 4. Every voter, except as hereinafter provided, shall be semMFs

eligible to office ; but before entering upon the discharge of the

duties of his office, he shall take and subscribe the following

oath : "I, , do solemnly swear (or affirm) that I will sup- oath of office.

port and maintain the Constitution and laws of the United

States, and the Constitution and laws of North Carolina not

inconsistent therewith, and that I will faithfully discharge the

duties of my office. So help me God."
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DiBqualifica- sEC . 5 # The following classes of persons shall be disqualified

for office: First, All persons who shall deny the being of

Almighty God. Second, All persons who shall have been con-

victed of treason, perjury, or of any other infamous crime,

since becoming citizens of the United States, or of corruption,

or mal-practice in office, unless such person shall have been

legally restored to the rights oi citizenship.

ARTICLE VII.

MUNICIPAL CORPORATIONS.

County offi- Section 1. In each County, there shall be elected biennially

by the qualified voters thereof, as provided for the election of

members of the General Assembly, the following officers : A
Treasurer, Register of Deeds, Surveyor and Five Commis-

sioners.

Duty of Coun- Sec. 2. It shall be the duty of the Commissioners to exercise

sioners!

miS" a general supervision and control of the penal and charitable

institutions, schools, roads, bridges, levying of taxes and finances

of the County, as may be prescribed by law. The Register of

Deeds shall be, ex officio, Clerk of the Board of Commissioners.

counties to be Sec. 3. It shall be the duty of the Commissioners first elected

districts?

110
in each County, to divide the same into convenient Districts,

to determine the boundaries and prescribe the name of the said

Districts, and to report the same to the General Assembly before

the first day of January, 1869.

Said districts Sec. 4. Upon the approval of the reports provided for in the
slicill Liflvc cor—

poratc powers foregoing section, by the General Assembly, the said Districts
m lib ups.

gj^ji have corporate powers for the necessary purposes of local

government, and shall be known as Townships.

officers 'o* Seo. 5. In each Township there shall be biennially elected,

by the qualified voters thereof, a Clerk and two Justices of the

Peace, who shall constitute a Board of Trustees, and shall, un-

der the supervision of the County Commissioners, have control

of the taxes and finances, roads and bridges of the Township as

may be prescribed by law. The General Assembly may pro-

vide for the election of a larger number of Justices of the Peace

in cities and towns, and in those Townships in which cities

and towns are situated. In every Township there shall also be

Townships.
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biennially elected a School Committee, consisting of three per-

sons, whose duty shall be prescribed by law.

Sec. 6. The Township Board of Trustees shall assess the tax- Trustees shall
*. assess proper-

able property of their Townships and make return to the County ty.

Commissioners, for revision, as may be prescribed by law. The

Clerk shall also be, ex officio, Treasurer of the Township.

Sec. 7. No County, city, town, or other municipal corpora- No debt or

in iii-.. z^.i i . -.. loan except by
tion shall contract any debt, pledge its faith, or loan its credit, a majority of

nor shall any tax be levied, or collected by any officers of the

same, except for the necessary expenses thereof, unless by a

vote of a maj ority of the qualified voters therein.

Sec. 8. No money shall be drawn from any County or Town- Drawing of

m i ^ - m money.
ship Treasury, except by authority of law.

Sec- 9. All taxes levied by any County, city, town, or Taxes to be

Township, shall be uniform and ad valorem, upon all property

in the same, except property exempted by this Constitution.

Sec. 10. The County officers first elected under the provis- When officers

/•i'A-1 in i • i • -in enter on duty.
ions oi this Article, shall enter upon their duties ten days alter

the approval of this Constitution by the Congress of the United

States.

Sec. 11. The Governor shall appoint a sufficient number of Governor to
rr appoint Justi-

Justices of the Peace in each County, who shall hold their ces.

places until sections four, five and six of this Article shall have

been carried into effect.

Sec. 12. All charters, ordinances and provisions relating to Charters to re-

municipal corporations shall remain in force until legally until legally

changed, unless inconsistent with the provisions of this Const!
c ang

'

tution.

Sec 13. No County, city, town or other municipal corpora- Debts in aid

tion shall assume or pay, nor shall any tax be levied or collected not tTbe pakL

for the payment of any debt, or the interest upon any debt,

contracted directly or indirectly in aid or support of the rebel-

lion.

AETICLE VIII.

CORPORATIONS OTHER THAN MUNICIPAL.
*

Section 1. Corporations may be formed under general laws, Corporations

but shall not be created by special act, except for municipal ^* general
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Debts of cor-
porations, how
secured.

What corpora-
tions shall in-

clude.

Legislation to
provide for or-
ganizing Cit-
ies, Towns,
&c.

purposes, and in cases where, in the judgment of the Legisla-

ture, the object of the corporations cannot be attained under

general laws. All general laws and special acts passed, pursu-

ant to this section, may be altered from time to time or repealed.

Sec. 2. Dues from corporations shall be secured by such

individual liabilities of the corporations and other means, as

may be prescribed by law.

Sec. 3. The term corporation, as used in this Article, shall

be construed to include all associations and joint stock com-

panies, having any of the powers and privileges of corporations,

not possessed by individuals or partnerships. And all corpora-

tions shall have the right to sue, and shall be subject to be sued

in all Courts, in like cases as natural persons.

Sec. 4. It shall be the duty of the Legislature to provide for

the organization of cities, towns and incorporated villages, and

to restrict their power of taxation, assessments, borrowing

money, contracting debts, and loaning their credit, so as to pre-

vent abuses in assessments and in contracting debts by such

municipal corporations.

AETICLE IX

EDUCATION.

Education
shall be en-
couraged.

General As-
sembly shall
provide for
schools.

Counties to be
divided into
districts.

What proper-

Section 1. Keligion, morality and knowledge, being necessary

to good government and happiness of mankind, schools and

the means of education shall forever be encouraged.

Sec. 2. The General Assembly, at its first session under this

Constitution, shall provide by taxation and otherwise for a gen-

eral and uniform system of public schools, wherein tuition shall

be free of charge to all the children of the State between the

ages of six and twenty-one years.

Sec. 3. Each County of the State shall be divided into a con-

venient number of districts, in which one or more public

schools shall be maintained at least four months in every year
;

and if the Commissioners of any County shall fail to comply

with the aforesaid requirements of this section, they shall be

liable to indictment.

Sec 4. The proceeds of all lands that have been, or hereafter
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may be granted by the United States to this State and not tJ sh
f
n hed

i

e~

otherwise specially appropriated by the United States or here- cationai pur-

tofore by this State ; also, all moneys, stocks, bonds, and other

property now belonging to any fund for purposes of education 5

also, the net proceeds that may accrue to the State from sales of

estrays, or from fines, penalties and forfeitures ; also, the pro-

ceeds of all sales of the swamp lands belonging to the State

;

also, all money that shall be paid as an equivalent for exemp-

tion from military duty ; also, all grants, gifts or devises that

may hereafter be made to this State, and not otherwise appro-

priated by the grant, gift or devise, shall be securely invested

and sacredly preserved as an irreducible educational fund, the

annual income of which, together with so much of the ordinary

revenue of the State as may be necessary, shall be faithfully

appropriated for establishing and perfecting in this State a sys-

tem of free public schools, and for no other purposes or uses

whatsoever.

Sec. 5. The University of North Carolina, with its lands, University

emoluments and franchises, is under the control of the State, schook notto<

and shall be held to an inseparable connection with the free *
seParated -

public school system of the State.

Sec. 6. The General Assembly shall provide that the benefits Benents of the'

of the University, as far as practicable, be extended to the youth
mversity-

of the State free of expense for tuition : also, that all the pro-

perty which has heretofore accrued to the State, or shall here-

after accrue from escheats, unclaimed dividends, or distributive

shares of the estates of deceased persons, shall be appropriated

to the use of the University.

Sec. 7. The Governor, Lieutenant Governor, Secretary of Board of Edu-

State, Treasurer, Auditor, Superintendent of Public Works,

Superintendent of Public Instruction and Attorney General,

shall constitute a State Board of Education.

Sec 8. The Governor shall be President, and the Superin- President and
' * Secretary.

tendent of Public Instruction shall be Secretary of the Board

of Education.

Sec. 9. The Board of Education shall succeed to all the pow- Power of

ers and trusts of the President and Directors of the Literary

Fund of North Carolina, and shall have full power to legislate

and make all needful rules and regulations in relation to free

public schools and the educational fund of the State ; but all

acts, rules and regulations of said Board may be altered, amend-
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ed or repealed by the General Assembly, and when so altered,

amended or repealed, they shall not be re-enacted by the Board.

First session Sec. 10. The first session of the Board of Education shall be
of Board.

held at the capitol of the State, within fifteen days after the

organization of the State government under this Constitution ;

the time of future meetings may be determined by the Board.

Quorum. Sec. 11. A majority of the Board shall constitute a quorum

for the transaction of business.

Expenses. SEC . 12. The contingent expenses of the Board shall be pro

vided for b}' the General Assembly.
Trustees for gEC . 13. The Board of Education shall elect Trustees for the
the universi-
ty. University as follows : One Trustee for each County in the

State, whose term of office shall be eight years. The first meet-

^J cc^ tr*4~" iDg °f the Board shall be held within ten days after their

election, and at this and every subsequent meeting, ten Trus-

tees shall constitute a quorum. The Trustees at their first

meeting, shall be divided, as eqnally as may be, into four classes.

The seats of the first class shall be vacated at the expiration of

two years ; of the second class, at the expiration of four years

;

of the third class, at the expiration of six years ; of the fourth

class, at the expiration of eight years ; so that one-fourth may
be chosen every second year.

Board of Trus- $ec. 14. The Board of Education and the President of the
tees.

University, shall be, ex officio>, members of the Board of Trus-

tees of the University ; and shall, with three other Trustees, to

- f- « be appointed by the Board of Trustees, constitute the Executive
'C^H^^ y-uA* Committee of the Trustees of the University of North Carolina,

and shall be clothed with the powers delegated to the Execu -

tive Committee under the existing organization of the Institu-

tion. The Governor shall be, ex officio, President of the Board

of Trustees and Chairman of the Executive Committee of the

University. The Board of Education shall provide for the

more perfect organization of the Board of Trustees.

Privileges and Sec. 15. All the privileges, rights, franchises and endow-

mnew^Board. ments heretofore granted to, or conferred upon, the Board of

,
Trustees of the University of North Carolina by the charter of

fa c.L~-hJ^» pw 1789, or by any subsequent legislation, are hereby vested in the

Board of Trustees, authorized by this Constitution, for the per-

petual benefit of the University.

Agricultural Sec. 16. As soon as practicable after the adoption of this Con-
Bepartment.

st jtnt jon> the General Assembly shall establish and maintain in
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connection with the University, a Department of Agriculture,

of Mechanics, of Mining, and of Normal Instruction.

Sec. 17. The General Assembly is hereby empowered to QJ^fehSoL
enact that every child, of sufficient mental and physical ability,

shall attend the public schools during the period between the

ages of six and eighteen years, for a term of not less than six-

teen months, unless educated by other means.

ARTICLE X.

HOMESTEADS AND EXEMPTIONS.

Section 1. The personal property of any resident of this Exemption.

State, to the value of five hundred dollars, to be selected by

such resident, shall be, and is hereby exempted from sale under

execution, or other final process of any Court, issued for the

collection of any debt.

Sec. 2. Every homestead, and the dwelling and buildings Homestead.

used therewith, not exceeding in value one thousand dollars to

be selected by the owner thereof, or in lieu thereof, at the

option of the owner, any lot in a city, town or village, with

the dwelling and buildings used thereon, owned and occupied

by any resident of this State, and not exceeding the value of

one thousand dollars, shall be exempt from sale under execu-

tion, or other final process, obtained on any debt. But no pro-

perty shall be exempt from sale for taxes, or for payment of

obligations contracted for the purchase of said premises.

Sec 3. The homestead, after the death of the owner thereof, Homestead ex

shall be exempt from the payment of any debt, during the mi- Ie?t

.

e

nority of his children, or any one of them.

Seo. 4. The provisions of sections one and two of this Article Laborer's lieu,

shall not be so construed as to prevent a laborer's lien for work
done and performed for the person claiming such exemption,

or a mechanic's lien for work done on the premises.

Sec 5. If the owner of a homestead die, leaving a widow, Benefit of
widow.

but no children, the same shall be exempt from the debts of her

husband, and tiie rents and profits thereof shall inure to her

benefit during her widowhood, unless she be the owner of a

homestead in her own right.
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Property of a Sec. 6. The real and personal property of any female in this

male secured State, acquired before marriage, and all property, real and per-

sonal, to which she may, after marriage, become in any manner

entitled, shall be and remain the sole and separate estate and

property of such female, and shall not be liable for any debts,

obligations or engagements of her husband, and may be devised

or bequeathed, and, with the written assent of her husband,

conveyed by her as if she were unmarried.

Husband may Sec. 7. The husband may insure his own life for the sole use

forrtfe benefit and benefit of his wife and children, and in case of the death

ehiidren.
nd

°f tne husband the amount thus insured shall be paid over to

the wife and children, or the guardian, if under age, for her, or

their own use, free from all the claims of the representatives of

the husband, or any of his creditors.

How deed for Sec. 8. Nothing contained in the foregoing sections of this
homestead
may be made. Article shall operate to prevent the owner of a homestead from

disposing of the same by deed ; but no deed made by the owner

of a homestead shall be valid without the voluntary signature

and assent of his wife, signified on her private examination ac-

cording to law.

AETICLE XI.

PUNISHMENTS, PENAL INSTITUTIONS AND PUBLIC CHAEITIES.

Punishments. Section 1. The following punishments only shall be known

to the laws of this State, viz: death, imprisonment, with or

without hard labor, fines, removal from office and disqualifica-

tion to hold and enjoy any office of honor, trust, or profit under

this State.

Death punish- Sec. 2. The object of punishments being not only to satisfy

ment.
justice, but also to reform the offender, and thus prevent crime,

murder, arson, burglary, and rape, and these only, may be pun-

ishable with death, if the General Assembly shall so enact.

Penitentiary. Sec. 3. The General Assembly shall, at its first meeting,

make provision for the erection and conduct of a State's Prison

or Penitentiary at some central and accessible point within the

State.

Houses of cor- Sec 4. The General Assembly may provide for the erection
recti on.
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of Houses of Correction, where vagrants and persons guilty of

misdemeanors shall be restrained and usefully employed.

Sec. 5. A Hoii6e or Houses of Kefuge may be established Houses of re-

whenever the public interest may require it, for the correction

and instruction of other classes of offenders.

Sec. 6. It shall be required, by competent legislation, that ^ge

8

t̂

s

ed
t0

the structure and superintendence of penal institutions of the

State, the County jails, and city police prisons, secure the

health and comfort of the prisoners, and that male and female

prisoners be never confined in the same room or cell.

Sec. 7. Beneficent provision for the poor, the unfortunate Provision for
r .... tne P00r an<i

and orphan, being one of the first duties of a civilized and a orphans.

Christian State, the General Assembly shall, at its first session,

appoint and define the duties of a Board of Public Charities, to

whom shall be entrusted the supervision of all charitable and

penal State institutions, and who shall annually report to the

Governor upon their condition, with suggestions for their im-

provement.

Sec. 8. There ,shall also, as soon as practicable, be measures Orphan houses

devised by the State for the establishment of one or more

Orphan Houses, where destitute orphans may be cared for,

educated and taught some business or trade.

Sec. 9. It shall be the duty of the Legislature, as soon as fe^tes and

practicable, to devise means for the education of idiots and

inebriates.

Sec. 10. The General Assembly shall provide that all the Jg^gJ
deaf mutes, the blind, and the insane of the State, shall be cared

for at the charge of the State.

Sec. 11. It shall be steadily kept in view by the Legislature, Seif-support-

and the Board of Public Charities, that all penal and charitable

institutions should be made as nearly self-supporting as is con-

sistent with the purposes of their creation.

AETICLE XII

MILITIA.

Section 1. All able bodied male citizens of the State of who are liable

North Carolina, between the ages of twenty-one and forty years,
tomilitiaduty-

who are citizens of the United States, shall be liable to duty in
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Organizing,
&c.

Governor
Commander-
in-Chief.

Exemptions.

the Militia : Provided, That all persons who may be adverse

to bearing arms, from religious scruples, shall be exempt there-

from.

Seo. 2. The General Assembly shall provide for the organ-

izing, arming, equipping and discipline of the Militia, and for

paying the same when called into active service.

Sec. 3. The Governor shall be Commander-in-Chief, and

have power to call out the Militia to execute the law, suppress

riots or insurrection, and to repel invasion.

Sec. 4. The General Assembly shall have power to make
such exemptions as may be deemed necessary, and to enact laws

that may be expedient for the government of the Militia.

ARTICLE XIII.

AMENDMENTS.

Convention,
how called.

How the Con-
stitution may
be altered.

Section 1. No Convention of the people shall be called by

the General Assembly unless by the concurrence of two-thirds

of all the members of each House of the General Assembly.

Sec. 2. No part of the Constitution of this State shall be

altered, unless a bill to alter the same shall have been read

three times in each House of the General Assembly and agreed

to by three-fifths of the whole number of members of each

House respectively ; nor shall any alteration take place until

the bill, so agreed to, shall have been published six months

previous to a new election of members to the General Assem-

bly. If, after such publication, the alteration proposed by the

preceding General Assembly shall be agreed to, in the first

session thereafter, by two-thirds of the whole representation in

each House of the General Assembly, after the same shall have

been read three times on three several days in each House, then

the said General Assembly shall prescribe a mode by which the

amendment or amendments may be submitted to the qualified

voters of the House of Representatives throughout the State
;

and if, upon comparing the votes given in the whole State,

it shall appear that a majority of the voters voting thereon

have approved thereof, then, and not otherwise, the same shall

become a part of the Constitution.
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ARTICLE XIV.

MISCELLANEOUS.

Section 1. All indictments which shall have been found, or indictments.

may hereafter be found, for any crime or offence committed

before this Constitution takes effect, may be proceeded upon in

the proper Courts, but no punishment shall be inflicted which

is forbidden by this Constitution.

Sec. 2. No person who shall hereafter fight a duel, or assist Penalty for

. ,

l
, j • i •

i
fighting duel.

m the same as a second, or send, accept, or knowingly carry a

challenge therefor, or agree to go out of this State to fight a

duel, shall hold any office in this State.

Sec. 8, No money shall be drawn from the Treasury but in Drawing

consequence of appropriations made by law, and an accurate
money-

account of the receipts and expenditures of the public money

shall be annually published.

Sec. 4. The General Assembly shall provide, by proper legis* Mechanic's

lation, for giving to mechanics and laborers an adequate lien on

the subject matter of their labor.

Sec. 5. In the absence of any contrary provision, all officers Governor to

in this State, whether heretofore elected or appointed by the £ent

c

8

appoint°

Governor, shall hold their positions only until other appoint-

ments are made by the Governor, or, if the officers are elective,

until their successors shall have been chosen and duly qualified

according to the provisions of this Constitution.

Sec. 6. The seat of government in this State shall remain at seat of gov-

the City of Ealeigh.
jBBBB*

Sec. 7. No person shall hold more than one lucrative office Holding office.

under the State at the same time : Provided, That officers in

the militia, Justices of the Peace, Commissioners of Public

Charities and Commissioners appointed for special purposes,
/

shall not be considered officers within the meaning of this sec-/

tion. ^
Done in Convention at Ealeigh, the sixteenth day of March,

in the year of our Lord one thousand eight hundred and sixty-

eight, and of the Independence of the United States the ninety*

second.
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STATE OF NORTH CAROLINA.

IN THE YEAR OF OUR LORD ONE THOUSAND EIGHT HUNDRED
AND SEVENTY-THREE.

AN ACT
FOR COLLECTING, DIGESTING AND COMPILING ALL THE

PUBLIC STATUTE LAWS OF THE STATE, NOW
IN FORCE OR IN USE.

Whereas, it is expedient that all the public statute laws of

the State in force or in use, shall be collected, digested and

compiled in proper titles, divisions and sections, so that the said

public statute laws shall be rendered more plain and easy to be

understood ; therefore,

The General Assembly of North Carolina do enact, in man-

ner and form following, that is to say :

—
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CHAPTER I

ADOPTION OF MINOR CHILDREN.

Section

1. Persons desirous of adopting minor

may file petition in the Superior

Court.

2. Court may grant letters of adoption.

3. Effect of order.

Section

4. Bond to be given if the minor be am

orphan having property.

5. Order to be recorded.

6. Parent or guardian must be parties

ofrecord.

Persons desir-

ous of adopt-
ing minor chil-

dren may file

petition in Su-
perior Court.
—1872-'3, c.

155, s. 1.

Court may

1. Ant person or persons intending and desiring to adopt
any minor child or children may file a petition in the Superior
Court of the County wherein such child or children may reside,

setting forth the name and age of such child or children and the
name of its parents, whether the parents or either of them be
living, and if there be no living parent the name of the guar-

dian, if any, and if there be no guardian the name of the person

having charge of the child or with whom such child resides, the

amount and nature of the child's estate, if any, and especially if

the adoption is for the minority or for the life of the child.

2. Upon the filing of such petition, and with the consent of

fd
an
u

ett—S °f *^e P^61^ or parents, if living, or of the guardian, if any, or of

i872-'3, c. 155 the person with whom such child resides,or who may have charge
*• 2

- of such child, the Court may, if the petitioner be a proper and
suitable person, sanction and allow such adoption, by an order
granting letters of adoption.

S. Such order, when made, shall have the effect forthwith to

establish the relations of parent and child between the petition-

er and the child or children during the minority or for the life

of such child, according to the prayer of the petition, with all

the duties, powers and rights belonging to the actual relation-

ship of parent and child, and in case the adoption be for the life

of the cnild, and the petitioner die intestate, such order shal}

have the further effect to enable such child to inherit the real

estate and entitle it to the personal estate of the petitioner in

the same manner and to the same extent such child would have
been entitled to do, if such child had been the actual child of the

person adopting it : Provided, such child shall not so inherit,

and be so entitled to personal estate if the petitioner specially

set forth in his petition such to be his desire and intentions.

4. If such child be an orphan and without guardian, and shall

be possessed of any estate, the Court shall require from the pe-

titioner such bond as is required by law to be given by guar-

dians.

5. The order granting letters of adoption shall be recorded

Effect of order—1872-'3, c.

155, s. 3.

Boud to be
given if the
minor be or-

phan having
property.

—

T872-'3,'c. 155

s. 4.

Order to be ra
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in the office of the Clerk of the Superior Court of the County <»rded.-i872-

in which it is made, and may be revoked at any time by the
,c

'
'

8 *

Court for good cause shown.

6. The parent or guardian, or the person having charge of Parent or

such child, or with whom it may reside, must be parties of record
f|| p^es™?

8*

in this proceeding. record.—-1872-
r °

'73, c. 155, s. 6.

CHAPTER 2

AGRICULTURE AND GEOLOGY.

Section

1. North Carolina State Agricultural

Society incorporated—Amount of

property which may he held.

2. Shall elect president and other offi-

cers.

8. Society may alter or modify its "by-

laws.

4. Shall provide a place for holding an-

nual fairs.

5. Fifteen hundred dollars per annum
appropriated on condition.

6. Money how applied.

7. County societies how formed—What
amount of property they may hold.

8. How organized—to continue during

the will of the legislature.

9. When organized, it shall be certified,

and certificate filed in clerk's office

—Entitled to fifty dollars from the

public treasurer on certain condi-

tions—Only one society in a county

entitled.

10. Funds of society to be appropriated

in premiums, etc.

11. Shall transmit to the public treas-

Seotion

urer annual statement of money re-

ceived from State, and from mem-
bers, and of expenses.

12. Shall annually publish statement of

their experiments, reports, etc.

13. Secretary to keep a record of pro-

ceedings.

14. Governor to appoint a geological

surveyor.

15. Duty of the surveyor.

16. Five thousand dollars per annum
appropriated for survey.

17. Surveyor to deliver lectures.

18. State accepts benefit of act of Con-

19. Governor directed to notify.

20. Treasurer authorized to demand and
receive certain donated lands and

scrip.

21. Treasurer authorized to sell scrip.

22. Treasurer authorized to employ

agent.

23. To report his proceedings to the

legislature.

1. The North Carolina Agricultural Society as organized by
a voluntary association, on the eighth day of October, a. d. one
thousand eight hundred and fifty-two, at the city of Raleigh,

shall be and the same is hereby incorporated under the name
and style of " The North Carolina Agricultural Society," and
may take and hold real and personal estate of the value of fifty

thousand dollars and no more, for the purposes hereinafter

specified.

2. The said society shall annually elect a president, four vice-

presidents, treasurer, recording secretary, corresponding secre-

tary, and such other officers as may be deemed necessary, all of

whom shall hold their offices until successors are appointed.

North Caroli-
na State Agri-
cultural Socie-
ty incorpora-
ted.

Amount of
property
which may be
held.—E. C. c.

2, s. 1.

Shall elect

president and
other officers.-

E. C. c. 2, s. 2.
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Society may-
alter or modi-
fy its by-laws.
—I860, c. 1.

Shall provide
a place for
holding annu-
al fairs.—E.C.
c. 2, s. 8.

Fifteen hun-
dred dollars
per annum ap-
propriated on
condition.—E.
C, c. 2, s. 4.

Money how
applied.—B.
C, c. 2, s. 5.

County socie-

ties how form-
ed.

What amount
of property
they may hold.
—B.C., c. 2.s.

6.

How organized
—to continue
during the will
of the legisla-

ture.—E. C,
c. 2, 8. 7.

When organ-
ized, it sm?ll

be certified,

and certificate

3. The said society is hereby authorized to rescind, alter or

modify any of the rules, articles of association, by-laws or ordi-

nances which existed before said society was incorporated by
the Legislature, to the end that it may improve its organization

and be empowered to adapt its operations to the great and
useful purposes of its institution.

4. It shall be the duty of the North Carolina Agricultural

Society to provide a place for the holding of annual fairs, in

order that the citizens may be encouraged by exhibitions, pre-

miums, and other means to develop and improve the produc-
tions of agriculture, and every species of native industry : and
to this end, and for these great and valuable purposes, and to

no other, shall the said society apply all the funds which by any
means they may acquire.

5. It shall be the duty of the Public Treasurer to pay to the

treasurer of the North Carolina Agricultural Society, on the

first Monday of October, during each and every year, out of

any moneys not otherwise appropriated, the sum of fifteen hun-
dred dollars, to be disposed of in the payment of premiums, as

hereinafter directed : Provided, however, that the treasurer of

the said society shall first produce a certificate from the Presi-

dent thereof, showing that during the past twelve months the

like sum has been raised by the said society for the same pur-

poses.

6. The money hereby appropriated shall be applied, under
the direction of said society, to the payment of premiums upon
agricultural productions, implements of husbandry, and domes-
tic animals, and to such other purposes as may, in the judgment
of said society, be calculated to advance the interest of agricul-

ture and manufactures.

7. Any number of resident persons, not less than ten, may
associate together in any county, under written articles of asso-

ciation, subscribed by the members thereof, and specifying the

object of the association, to encourage and promote agriculture,

domestic mannfactures, and the mechanic arts, under such name
and style as they may choose, and thereby become a body cor-

porate with all the powers incident to such a body, and may
take and hold such property, both real and personal, not ex-

ceeding ten thousand dollars in value as may be needful to

promote the objects of their association.

8. Such society shall be organized by the appointment of a

President, two Yice-Presidents, a Secretary and Treasurer, and
such other officers as they may deem proper, who shall there-

after be chosen annually, and hold their places until others

shall be appointed. And the society may from time to time, on
such conditions as may be prescribed, receive other members of

the corporation, which shall continue as long as there are ten

members, during the will and pleasure of the Legislature.

9. When such society shall be fully organized, the organization

thereof shall be certified by the President and signed by the Sec-

retary to the County Commissioners, and thereupon the Board
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shall order the same to be filed in the office of their Clerk and fi

^
d
^_

c

^
r^'s

there kept ; and the Clerk, tinder the seal of the Board, shall £. £X 8.
'

M

certify a copy of the same, together with the order of the Board
to the Treasurer of the State, who, if by the said certificate, it

shall appear to him that such society has been duly organized,

according to this chapter, and it shall likewise be made appear

to him by the certificate of the Treasurer of said society, signed

by the President, and certified by the Clerk of the Board under

the seal thereof, that the sum of fifty dollars has been actually

paid to said society by the members thereof, within one year

preceding, for the sole benefit of such society, shall pay to the Entitled to $50

Treasurer of said society, fifty dollars, out of the Public Treas-
&JJ2J*

1****

ury, for the like sole use and benefit ; and such payment shall certSk condi-

be annually made by the Treasurer of the State on the terms tions -

and conditions above and hereinafter specified : Provided, how- only one soci-

ever, that only one society for each County shall be entitled to ety entitled in

the benefits of this chapter; and "the County Commissioners in
acoun y>

case of a conflict between two claimants, shall determine which
shall be the corporate body for the county.

10. All moneys so subscribed, as well as that received from Funds of soti-

the State Treasury as herein provided, shall, after paying the propr\ated?n

necessary incidental expenses of such society, respectively, be premiums, &c.

annually paid out for premiums awarded by such societies, in ^
E - c -> e - 2

>
8 -

such sums, and in such way and manner as they severally, un-

der their by-laws, rules and regulations, shall direct, on such
live animals, articles of production, and agricultural implements
and tools, domestic manufactures, mechanical implements, tools,

and productions, as are of the growth and manufacture of the

county, and also on such experiments, discoveries, or attain-

ments in scientific or practical agriculture, as are made within
the county wherein such societies are respectively organized.

11. Each Agricultural Society, entitled to receive money from Shall transmit

the State Treasury, shall, through its Treasurer, transmit to the ^a^nuaf
8"

Treasurer of the State, in the month of December or before, a statement of

statement of the money received from the State, together with J^^TswS
the amount received from the members of the society for the members, and

preceding year, a statement of the expenditures of all such ^g^ c .

sums, and the number of the members of said society. &.

e

^ I'. io."

12. Each Agricultural Society receiving money from the
State as aforesaid, shall, in each year, publish at their own ex- puSislfsS*
pense, a full statement of their experiments, and improvements, ments of tbeir

and reports of their committees, in at least one newspaper of JeportT&S—
the State ; and evidence that the requirements of this chapter k. c, c. 2, s.

have been complied with, shall be furnished to the State Treas- 11 -

urer, before he shall pay to such society the said sum of fifty

dollars for the benefit of such society for the next year.
13. The Secretary of such society shall keep a fair record of Secretary to

its proceedings in a book provided for that purpose, which may ofproc/ed^
be read in evidence in suits wherein the corporation may be a ings.—R.c.,c.

party. *> 8 - iZ -

14. The Governor shall appoint a suitable person to conduct, Governor to
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appoint geo-
logical, etc.

—

K. C, c. 2, b.

Duty of the
surveyor.—K.
C, c. 2, s. 14.

$5,000 per an-
num appropri-
ated for sur-

vey.—R. C, c.

2, s. 15.

Surveyor to

deliver lec-

tures.—R.C.,
c. 2, s. 16.

Resolution.

—

1866.

under the supervision of himself and the board of literature, a

geological, mineralogical, botanical, and agricultural survey of
the State.

15. The person appointed shall examine and survey each and
every county of the State and ascertain the different geological

formations of each county and section of the State ; the nature,

character, and value of its minerals ; the nature and character

of its soils, and the best mode of improving the same ; the
nature and kind of its productions, and their position and rela-

tive value ; its facilities for manufactories ; the extent and value

of its water power ; the character and value of its botanical pro-

ductions ; the character and value of its timber ; and all other

facts connected with the subjects of geology, mineralogy, botany,

and agriculture which may tend to a full development of the
resources of the State ; and such person is authorized to employ
as many proper agents and assistants, to be approved by the
Governor, as may be necessary to enable him speedily and suc-

cessfully to accomplish the objects committed to his charge;
and he shall, from time to time, communicate to the Governor,
to be by him communicated to the legislature, a report or

reports, in writing, setting forth fully the results of his survey

;

which reports shall be published under the supervision of the

Governor and board of literature.

16. The expenditures incurred by said survey shall not ex-

ceed five thousand dollars per annum, to be paid by the Public
Treasurer, upon the warrant of the Governor, out of any
moneys in the treasury not otherwise appropriated.

17. The person making such survey shall deliver lectures

upon the subjects committed to his charge, in the villages

through which he shall pass : Provided, that he shall not there-

by delay his other duties.

,, By an act of the Congress of the United States,

approved July the second, one thousand eight hundred and
sixty-two, entitled " an act donating public lands to the several

States and Territories, which may provide colleges for the

benefit of agriculture and mechanic arts," there was granted to

the several States an amount of public land, to be apportioned

to each State a quantity equal to thirty thousand acres for each

Senator and Representative in Congress to which the States are

respectively entitled by the apportoinment under the census of

eighteen hundred and sixty ; and land scrip is directed to be
issued accordingly, which shall be sold by the several States

and the proceeds invested in stocks to constitute a perpetual

fund for the endowment, support and maintenance of, at least,

one college, where the leading object shall be, without exclu-

ding other scientific and classical studies, and including military

tactics, to teach such branches of learning as are related to agri-

culture and the mechanic arts, in such manner as the legisla-

tures of the States may respectively prescribe, in order to

promote the liberal and practical education of the industrial

classes in the several pursuits and professions in life. And
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Whereas, By another act of Congress, approved April

fourteenth, one thousand eight hundred and sixty-four, a further

time of two years from that date is allowed to the several States

within which to express their acceptance of the benefits of the

act aforesaid, according to the condition thereof; And, whereas,

by virtue of the said acts of Congress, the State of North Caro-

lina is entitled to land scrip to the amount of two hundred and
seventy thousand acres upon expressing her acceptance as afore-

said:

18. Resolved, therefore, by the General Assembly of the state accepts

State of North Carolina, That this State doth hereby accept ^ cfngress?*
the benefits of the said act of Congress, approved July second,

eighteen hundred and sixty-two, in all respects according to

the terms and conditions thereof.

19. Resolved, further, That his Excellency, the Governor, Governor di-

be and he is hereby authorized and requested, immediately to ^
ted t0 notl~

signify to the President of the United States and the Secretary

of the Department of the Interior, the acceptance of the said

donation of land by this State for the purposes and on the con-

ditions mentioned in said act, and to transmit copies of this

preamble and resolutions to the President of the Senate and
Speaker of the House of Eepresentatives of the United States.

20. The Public Treasurer is designated and he is hereby Treasurer au-

authorized to demand and receive the lands and land scrip to ^and and°re-"
which the State of North Carolina is entitled, under an act ceive certain

entitled " An act donating public lands to the several States £°|
a^ 1{^ds

and Territories, which may provide colleges for the benefit of i866,c.ii!b.i.

agriculture and the mechanic arts," approved July second,

eighteen hundred and sixty-two, and amended by an act ex-

tending the time within which the States and Territories may
accept the grant of lands and scrip under said act, approved
April fourteenth, eighteen hundred and sixty-four; which
donation was accepted by the Legislature of the State of North
Carolina at this session.

21. The Public Treasurer is authorized by and with the Treasurer au-

advice and consent of the Governor to sell said scrip from scr^^iS^c
1

time to time for the highest price which can be obtained in n, s. 2.

such market as he may deem best, and shall invest the proceeds
in stocks of the United States or of the States, or some other
safe stocks yielding not less than five per centum upon the par
value of said stocks, and the said funds shall be held separate
and apart from other public funds.

22. The Public Treasurer, to effect the objects of this act, Treasurer au-

shall have power to employ such agents as may be necessary, thorized to

and the expenses incurred, not to exceed fifteen hundred dollars, !^86°6^ c?
e

ii*

shall be paid out of any moneys not otherwise appropriated on s - 3 -

the warrant of the Governor. To report his

23. The Treasurer shall report his proceedings to the General proceedings to

Assembly. SSJSKm.
11, s. 4.
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CHAPTER 3

ALIENS.

Section

1. Aliens may take and hold lands.

[Section
' 2. Prior contracts made valid.

takeTnd Told
1# Fr0M and after tlie ratification of tnis act

> ^ sba11 be law"

property.— ful for aliens of whatever foreign state or country, to take both
isro-'i, c. 255 Dy purchase and descent or other operation of law, any lands,

tenements or hereditaments within this State, and to hold and
convey the same as fully as citizens of this State can or may do,

any law or usage to the contrary notwithstanding.
Prior con- 2. That all contracts to purchase or sell real estate by or with

vaM?-?87o
e

-'i aliens, heretofore made, shall be deemed and taken as valid to
c. 255, s. 2. all intents and purposes.

CHAPTEE 4.

AMNESTY.

Section

1. What persons entitled to amnesty.

2. Act presumed to be done "by order

until contrary appears.

3. Provisions extended to organizations

exempt from service.

4. Not liable to civil action.

5. Amnesty extended to females.

Section

6. Persons not to be held to answer for

crimes.

7. Amnesty extended to officers and

members of certain associations.

8. Accessories not to be responsible.

9. Legal proceedings dismissed. Pro-

viso. Further proviso.

What persons
entitled to am-
nesty, 1866-'7,

c. 331.

1. No person who may have been in the civil or military

service of the State as officers or soldiers of the militia, officers

or soldiers of the home guard, officers and soldiers of the local

police, officers and soldiers of the late Confederate States, or as

officers and soldiers of the United States, shall be held to answer
on any indictment for any act done in the discharge of any
duties imposed on him, purporting to be by a law of the State,

or late Confederate States government, or by virtue of any
order emanating from any officer, commissioned or non-commis-
sioned, of the militia or home guard, or local police of North
Carolina, or any officer, commissioned ornon-commissioned, of

the late Confederate States government, or any officer, commis-
sioned or non-commissioned, of the United States government,
no one of the above named officers or privates, who now
are or may hereafter be indicted for any homicides, felonies or

misdemeanors, committed prior to the first day of January, A. d.

1866, shall be held to answer for the! same, but shall be enti-
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tied to a full and complete amnesty, pardon and discharge from
the same upon the payment of costs; Provided, they shall

not be taxed with the payment of the costs, upon any indict-

ment preferred against them, from and after the twenty-second

day of December, a. d. 1866 ; or in other words, that no officers

or privates in any of the above named organizations, against

whom no indictment was then pending, shall be liable to prose-

cution for any offence committed against the criminal laws of

North Carolina prior to the first day of January, a. d. 1866, as

aforesaid.

2. In all cases where indictments were pending on the Act presumed

twenty-second day of December, a. d. 1866, in the Superior doneTy^rder
Courts or the County Courts, if the defendant can show that he until contrary

was an officer or private in either of the above named organ i- 4
pPea

3

rs,

s

18
^
6~"

zations at the time, it shall be presumed that he acted under
orders until the contrary shall be made to appear.

3. AH private citizens who, on account of age or from any Provisions ex-

other cause were exempt from service, in any or all of the above l
e

anfzations
0r"

named organizations, who, for the preservation of their lives or exempt from

property, or for the protection of their families, associated them- ^g^'g
180^7

selves together for the preservation of law and order, in their '

*

respective counties or districts, shall be entitled to all the bene-

fits and provisions of this act.

4. No person who may have been in the civil or military Not liable to

service of the State, or late Confederate States government, or S^jJ?^ s .

in the service of the United States government, in either of the 3.

above named organizations, shall be held liable in any civil

action for any act done in the discharge of any duties imposed
upon him by any law or authority purporting to be a law of the

State or late Confederate States government.
5. The provisions of this act shall be, and the same are Amnesty ex-

hereby extended, as far as the same are applicable, to all females maies
d
i866-

e"

who may at any time, from the 20th day of May, 1861, to the '67, c'4.

20th day of May, 1865, have violated any of the criminal laws
of the State, by making raids upon any county, State or Con-
federate States commissaries or quartermasters, or other person
or persons who had in his possession supplies or quartermaster
stores belonging to the public, or who may have broken into

or entered, or taken from any commissary or quartermaster
depot, or other place where provisions or commissary or quar-

termaster stores were kept, or any other place where unusual
quantities of provisions, supplies, or commissary or quarter-

master stores, either by the aforesaid quartermaster or commis-
sary or other persons, speculators or producers, were kept for

the purpose of hoarding, speculation or regrating the same

;

and if any bill of indictment has been found and is now pend-
ing in any court of record in this State against any female, for

the commission of the aforesaid offences, it shall be the duty of
the solicitor for the said court to enter a nolle prosequi, and
if any bill of indictment shall come on to be heard and deter-

mined before any Judge of the Superior Court, it shall be the
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duty of the Judge of the said court, before which the same
may come, to order the discharge of the defendant upon the
payment of the cost, and if it appear that the defendant is

unable to pay the costs, to order her unconditional discharge.

Preamble, Whereas, It is believed that a strict enforcement of the crim-

JsJ
2
^'3

^
' inal law in reference to many offences committed within the

limits of the State since the close of the late civil war would
result in greater detriment to the State of North Carolina than
a policy based upon mercy and forgiveness ; therefore,

Persons not to 6. The General Assembly of North Carolina do enact, That

swerfor
10 *"1" no person who may have committed any crime against or in

crimes. violation of the laws of the State of North Carolina, with the

exception of rape, deliberate and wilful murder, arson and bur-

flary, while a member of or officer or pretended officer of the

[eroes of America, Loyal Union League, Red Strings, Consti-

tutional Union Guard, White Brotherhood, Invisible Empire,
Ku-Klux Klan, North Carolina State Troops, North Carolina

Militia, Jay Hawkers, or any other organization, association, or

assembly, secret or otherwise, political or otherwise, by what-
ever name known or called, in obedience to the commands,
decrees or determinations, by whatever name called, of such
organizations, associations or assemblies, or in obedience to the

commands, orders or requests of any one exercising or pretend-

ing to exercise any authority or pretended authority by reason

of his connection or attachment to any such organization, asso-

ciation or assembly, shall be held to answer criminally for any
such crime against or in violation of the laws of the said State

of North Carolina in fact committed or charged to have been

committed previous to the first day of September, a. d. 1871,

but every such person shall have free and complete amnesty

Proviso.
an^ pardon therefor : Provided, that all persons who were not

personally present at and actually participating in the crimes

of wilful murder, arson and burglary, or who were not present

at, and did not assent to the decree or order for the same, shall

have the benefit of this act.

Amnesty ex- 7. No person who may have been a member, officer or
tended to offi- pretended officer, of any one of the organizations, associations or

bers of certain assemblies referred to in section one of this act shall be held to

Jgociations, answer therefor, but every such person shall have full and com-

181, s. 2.
' plete amnesty and pardon therefor.

Accessories 8. No person shall be held to answer criminally asac-
not to be re- cessory either before or after the fact for any crime against

mJ-^c! or in violation of the laws of this State for which amnesty and
i8i, s. i pardon are provided in the preceding sections of this chapter,

but every such person shall have full and complete amnesty

and pardon therefor.

Legal pro- 9. All presentments, indictments or criminal proceedings,

mfsseTma- of whatsoever nature or kind, now pending for any of the

'3,0.181,8.4. crimes against or violation of the laws of this State for which



Chap. 5.] APPRENTICES. 81

amnesty and pardon are provided in the preceding sections of

this chapter, shall be forthwith dismissed, and no further criminal

proceedings shall be had against such persons, or any of them,

for any of said crimes against or violations of the laws of this

State : Provided, that this chapter shall not apply to larceny and Proviso,

robbery : Provided, that the provisions of this chapter shall not Pr0V1S0 -

be construed to extend amnesty and pardon to any person or per-

sons who have in any way embezzled or wrongfully in any way
used or misappropriated any moneys, bonds, evidences of in-

debtedness, choses in action, or any other property of any kind

whatsoever belonging or appropriated by law to any, railroad

company or other corporation in which the State has or had
any interest, either direct or indirect, nor to Stephen >Lowery,
a condemned felon in the county of Robeson.

Sect. 1. Phillips' Law,
Sect. 4. 64 N. C. 141.

i, 536, 63 N. C. 140, 66 N. C. 145, 67 N. C.467.

CHAPTEE 5.

APPRENTICES.

Section

1. Binding to be by indenture.

2. Eemedy thereon.

3. Who may be apprenticed.

4. For what time bound.

Section

5. Duties of masters.

6. Duty of Probate Judge.

7. Apprentices how compelled to serve.

8. Misconduct of masters.-

1. The binding of apprentices shall be by indenture, made Binding to be

in the name of the Judge of Probate of the county of the one by indenture.

part, and of the master or mistress of the other part; which Jja.'
" '' s '

indenture shall be recorded and filed in the office of the pro-

bate court.

2. The apprentice may bring an action on such indenture in Eemedy there-

the name of the Judge of Probate and his successors, and °^"^' c
'
p ''

recover any damages sustained by reason of the breach of the

covenants contained in said indenture.

3. The Judges of Probate in their respective counties shall Who may be

bind out as apprentices

:

o!SP^sl
(1.) All orphans whose estates are of so small value, that no

person will educate and maintain them for the profits thereof

;

(2.) All infants whose fathers have deserted their families

and been absent for one year, leaving them without sufficient

support

;

(3.) All infants (not living with the father) whose mother-
has secured to her such property as the infants may thereafter

acquire, provided the Probate Judge deems it improper to per-
mit such infants to remain with the mother

\

6
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(4.) All infants who make application to tbe Board of Com-
missioners of the county for relief ont of the funds for the poor,

and such fact is certified by the Board to the Judge of Probate
;

(5.) All infants whose parents do not habitually employ
their time in some honest, industrious occupation.

For what time 4. Every male apprentice shall be bound to some discreet

'?o

UI

c

d
'f~c

86

cT Person approved by the Judge of Probate, till the age of twen-
P.,'s. 485. ' ty-one, and every female apprentice until the age of eighteen

years.

Duties of mas- 5. The master shall provide for the apprentice:

?486~
C

'
CP

'

fa") ^e *> clothes, lodgings and accommodation fit and neces-

sary;

(2.) Education in reading, writing and arithmetic

;

(3.) Six dollars in cash, a new suit of clothes and a new
Bible, at the end of the apprenticeship

;

(4.) Such other education, sum of money, or articles of furni-

ture or implements of trade, as may be agreed on between the

court and the master, and inserted in the indenture.

Duty of Pro- 6. On application of any person to have an apprentice bound

aaJ
p
dg

s

e:~ t0 him
>

it; is the duty of the Judge of Probate to inform him-
487." self of the circumstances of the case ; and, for this purpose, he

may cite before him the relatives of the orphan or infant, for

examination on oath ; and he may also examine such other

persons as he deems proper. In the selection of a master, he
shall prefer, so far as may be consistent in other respects with
the comfort and interest of the apprentice, some tradesman of

a useful art or mystery.
Apprentices 7. If an apprentice refuses to serve as required by the in-

edTo
C

serve.— denture or by law, the Judge of Probate may, on application
c. c. P., s. of the master, compel him, by citation or otherwise, to appear

for inquiry into the facts ; and if the complaint is well-founded,

and the apprentice persists in such refusal, the Judge of Pro-
bate may commit him by warrant to the House ol Correction

or the common jail of the county, until he consents.
Misconduct of 8. Upon complaint of any apprentice that the master is

o^v^si'm. g^lty °* cruelty, ill-usage, refusal of necessary provisions or

clothing, or any other violation of the indenture, or of the law
towards such apprentice, the Judge of Probate may, by order,

compel the appearance of the master before him, when he shall

examine and determine the complaint ; and if the same is well-

founded, he shall cancel the indenture and discharge such ap-

prentice from his obligation of service, and may proceed to

appoint another master.

Sect. 3. 63 N. C. 37, 67 X. C. 807.
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CHAPTER 6.

ASYLUMS,

I. FOR DEAF MUTES AND BLIND PERSONS.

'Section

1. Incorporated—how styled.

2. Board ofDirectors abolished—Board

of Trustees created.

•3. Trustees, President, Secretary, va-

cancies. Proviso.

4. Corporate powers vested in a Presi-

dent and trustees. Their powers

and duties.

5. Time of meeting. May resign, re-

moval from Wake.

6. Board to report to General Assem-

bly.

Section

7. What persons received as pupils,

8. Pupils from other States.

9. Eight thousand dollars yearly ap-

propriated out of literary fund.

10. Faculty may confer degrees.

11. Funds deposited with Treasurer.

12. Lot of land donated for colored pu-

pils.

13. Five thousand dollars appropriated.

14. Treasurer to give bond.

15. How money to be applied.

II. FOR THE INSANE.

1. Corporate name. 21,

2. How managed.

3. Executive Committee. 22.

4. Directors, Term of office. Vacan-

cies. 23.

5. Power and duties of directors. 24.

<6. Supervisors to direct affairs. Board

to serve without reward. 25,

7. Annual meeting, &c.

8. Appointment of Superintendent.

Term of office.

9. Assistant Physician.

10. Treasurer, Steward and Matron.

11. Board to fix salaries. Proviso. 26.

12. Duties of Superintendent. 27.

13. Board to make by-laws and regu-

lations. 28.

14. Meetings of the Board. 29.

15. Transfers from jail to Asylum, &c.

16. Criminal insanes to be committed 30.

to Asylum.

17. Manner of admission. Form of

affidavit. Form of warrant. Jus- 31.

tice to examine and take testimony

of physician. When justices may 32.

direct insane to be removed. Form
of warrant to be directed to sheriff. 33.

18. Justice to make full report to Clerk

of the Superior Court. 34.

19. Interrogatories with answers to be

transmitted. 35.

20. Superintendent may convene board,

to whom patient may be delivered. 36.

Insane person may be discharged

when.

An affidavit of a citizen justice shall

issue warrant.

Examination and committal.

Copy of proceedings shall be re-

turned to Clerk of Superior Court.

Any Judge of the Superior or Su

preme Conrt may make order for

discharge. Proviso. Bond paya-

ble to the State. Damages for the

use of the insane person shall be

at least -$50.

Form of bond.

When insane to be returned to

Asylum.

Number and per diem of guard.

Expenses of conveyance to be paid

by the Public Treasurer.

All dues to be paid into the Public

Treasury. No county to levy tax

for support of Insane Asylum.

Board of directors to regulate ad-

missions.

Moneys to be paid to the Treasurer

of the Asylum.

All money, <fcc.,to be paid intotbe

Public Treasury.

Duty of Treasurer of Asylum.

Bond.

Employees exempt from duty as

jurors, <fec.

Board may employ a clerk.
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Section

37. Visitors.

38. Fiscal year.

39. Board shall have power to settle

claims.

40. Expenses of maintaining the in-

sane, how paid.

41. Claims of lunatics, how audited.

Affidavit of physicians required.

Claim approved by board of trus-

tees.

42. What claims to be allowed.

Section

43. Discharge of lunatics.

44. Insane persons having income suffi-

cient ma}' go out of the State for

treatment,

45. Legal custodian may supply funds.

46. Justices to report to the clerk of

the Superior Court.

47. Cleric shall submit to- Judge of Su-

perior Court and record approval.

48. Certified copy. The warrant to

remove.

I. FOE DEAF MUTES AND BLIND PERSONS.

Preamble.—E.

C, c, 6.

Incorporated.

How styled.

-

E. C,, a 6, s.

1.

Board of direc-

tors abolished.
1870'-1, c. 35,

s. L

Board of trus-
tees created.

Trustees.

—

1870-% c. 35,

s. 2.

President.

Secretary.

Vacancies.

Proviso.

Whereas, In virtue of an act of the General Assembly of
the year eighteen hundred and forty-six, entitled u An Act to

provide suitable buildings for the comfortable accommodation

of Deaf Mutes and Blind Persons in this State" and of sev-

eral supplemental acts passed since that time, many suitable

buildings have been erected in the city of Raleigh, on the

public grounds called Caswell Square, for the accommodation
education, and maintenance of deaf mutes and blind persons of
the State, and the institution hath been incorporated under the

name and style of " The North Carolina Institution for the
education of the Deaf and Dumb and of the Blind :"

—

1. Be it therefore enacted. That the said institution shall be,

continue, and remain a corporation, under the name and title

of " The North Carolina Institution for the Deaf, Dumb and
Blind," and shall, at all times, be subject to the control of the

Genera] Assembly

.

2. Chapter six of the Revised Code is hereby so altered and
amended as to abolish the Board of Directors of said institution,

and the powers, rights and duties heretofore prescribed by
law to said board shall hereafter be granted to and imposed
upon a Board of Trustees consisting of seven persons, who
shall have the management and control of said institution as

fully as has been heretofore given by law to the Board of
I) irpptor

s

3. W. H. McKee, J. R. Williams, W. W. Yass, John C.
Palmer, R. S. Tucker, L. E. Heartt, and Chas. M. Busbee, are

hereby constituted and appointed said Board of Trustees.

They shall organize by choosing one of their number as Presi-

dent of the Board. The Principal of the Institution shall be
ex officio secretary of the board, with the same duties hereto-

fore pertaining to him as Secretary of the Board of Directors.

Vacancies in the board may be filled by appointment of the

Governor, subject to the approval of the General Assembly
who shall themselves fill the vacancy if they disapprove the

appointment made by the Governor ; Provided, that said

Board ot Trustees shall hold their appointments until the first

day of January, eighteen hundred and seventy-three, and until

their successors are chosen.
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4. The corporate powers of said institution shall he vested Corporate

in the president and trustees, under the name and style in the Fnaprlsldent

first section named, who shall have capacity to take and receive, and trustees

;

in trust for the institution, donations of real and personal estate, andduE.—
The}7 shall be charged with the erection of all necessary build- E. c.,c. 6, s.

ings and fixtures, and with furnishing, preserving, and repair-
4 "

ing the same ; with the care of the grounds and appurtenances,

and of the interest of the institution generally. They shall

have power to employ all necessary agents; appoint and remove
professors; to fix their compensation; prescribe their duties;

establish rules for the government and discipline of the pupils

;

regulate tuition fees ; prescribe and control the duties and pro-

ceedings of officers, servants, and others, with respect to their

employment: and, in general, to do all matters and things,

(the same being consistent with the laws of the State,) which
shall seem to them most expedient for promoting the purposes
and objects of the institution ; and to this end, to make all

necessary by-laws, rules and orders which they may deem
useful and proper.

5. The board shall meet at stated times, and also at such Time of meet-

other times as business may require. The members may *?& ™ay re_

resign ; and a removal from the county of Wake, or an omis- Som Wake!—
sion to act for a period of six months, shall create a vacancy. R.c.,e. 6., s.

6. The Board shall make a report to the General Assembly B0ara tore_

at each of its sessions, which shall exhibit a full account of the port to the

receipts and disbursements, from what source received, and for
g e^i

al

--E
what purpose expended, the funds on hand, and a general c, c 6*

s. 6.

statement of the condition of the institution.

7. The President and Trustees shall, on application, receive what persons

into the institution as pupils, all white deaf mutes and blind re

l

°e

^1

v
s

e

^f| c
persons, residents of the State, not physically or mentally im- ?.X &.' 8.

becile, who may be over the age of eight, and under twenty
years.

8. The Board of Trustees may also admit into the institu- Pupils from
tion, at their discretion, and upon such terms as to board and other stated-

education, and other accommodations, as they may deem proper, n. "\
c '

pupils of like age and infirmities, who reside out of the State

:

Provided, however, that no such pupil shall acquire the con-
dition of a resident by remaining here in such pupilage.

9. The Board of Education of JSTorth Carolina, for the use of $-8,ooo yearly

the said institution, and to enable it to fulfil its duties, shall ^^Xution
annually pay to the Public Treasurer eight thousand dollars, out of literary

which sum, with all other moneys appropriated to the institu- ^d
'.^?i.

C ''

tion, shall be paid by the holder ot the funds, in such sums, and
at such times, as mav be ordered by the board.

10. The faculty of the institution, with the consent of the Faculty may
Board of Trustees may confer such degrees and marks of lite-^er

c
de^e

6

es

rary distinction as may be judged proper to encourage merit, s. 15.
"'

11. All the cash funds which may belong to the corporation Funds depos-

shall be deposited with the Public Treasurer, who shall keep
|ctrI^s

hP
r ~

an account with the corporation, and report the game in his e? c.^m. -

annual statement of the finances of the -State. m
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donatldfor .

12 ' A
.

lot of land belonging to the State of North Carolina,

colored pupils, situated in the city of Raleigh in the south-eastern part of said

—

^

2_' 3
'
c

- city, bounded on the west by Bloodworth street, on the north
by Lenoir street, on the east by East street, and on the south,

by the lands of John W. B. "Watson, containing about one acre,

be and the same is donated and appropriated to the Institution

for the Deaf and Dumb and the Blind for the purpose of estab-

lishing thereon buildings for the accommodation of the colored

pupils of said institution.

Five thousand 13. For the purpose of constructing suitable buildings

priatel—187°2~ thereon for that purpose, the sum of five thousand dollars is

-'3, c. 134, s. 2. hereby appropriated, which said sum shall be paid by the
Treasurer of the State to the treasurer of said institution upon-

the order of the board of trustees.,
Treasurerto^ 14. The treasurer of the said institution shall give bond
fsTa-'st'c. 134, in the sum of ten thousand dollars, conditioned that he will

»• 2 - faithfully account for said money, which bond shall be filed

with the- Public Treasurer.
How money to 15. The sum of money herein appropriated shall be ap-

1872-%! 134, plied by the trustees of the said institution to the construe-
b*4 tion of said buildings and to no other purposes whatever.

U>. FOR THE INSANE.

Preamble.— Whereas, By virtue of an act of the Genera! Assembly
i868-'9, c. 87.. passed in the year eighteen hundred and forty-eight, entitled:

" An act to provide for the establishment of a State Asylum
for the Insane of Korth Carolina," and of other acts supple-

mental thereto, passed since that time, a tract of land has been
purchased, and many suitable buildings have been erected, and'

may be erected thereon, for the accommodation, maintenance^
support and care of the insane- of this State, and the Institu- •

tion has been incorporated under the name of the Lunatic
Asylum for the State of North Carolina ;

Corporate l. The General Assemhdy of North Carolina do enact

,

'S^efcefi!" That the said Institution shall be and remain a corporation^

under the name of u The Insane Asylum of North Carolina,'
5
"

and the same is hereby invested with all the property which
now belongs to it under the present or any other corporate

name ; and by this name it may acquire and hold, for the pur-

poses of its establishment, all such property and estate as may
be devised,, bequeathed, or in any way given or conveyed to it.

How managed & The affairs of the Insane Asylum of North Carolina shall

~9 8

is7f-'?'
2

' nerea^t&r b6 managed by fifteen directors, any five of whom
228^ s.i. '

' shall constitute a quorum for the transaction of business.

Executive & The board of directors shall out of their number appoint

three members as an executive committee,, who shall hold their

office as such for one year and shall have the powers and be
mo-'i, c. 228, subject to the duties which the present executive committee

has or is subject to.

i&ra^i
w

*

228 ^* ^ie fo"owmg named persons, to-wit •.. Dr. ("has. E* John,-

8*2.

committee.
1858-'9, c. 2, s
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son, Dr. E. Burke Haywood, Charles Dewey, P. F. Pescnd, Terms of

John D. Primrose, Thomas Bragg, A. S. Merrimon, and Kemp office -

P. Battle, of Wake, Dr. C. T. Murphy, of Sampson, Dr. John
McCormick, of Harnett, Rev. B. Craven, of Randolph, Dr. J.

J. Summerell, of Rowan, C. Dowd, of Mecklenburg, Dr.

Pride Jones, of Orange, and Joseph J. Davis, of Franklin, are

hereby appointed directors of said asylum, their term of office

to begin thirty days after the ratification of this act and con-

tinue until the first Monday in November, one thousand eight

hundred and seventy-one, at which time they shall be divided

into three classes, the seats of the first class shall be vacated at

the expiration of the second year, of the second class at the

expiration of the fourth year, and of the third class at the

expiration of the sixth year from the time of their appoint-

ment, and afterwards they shall be appointed at the expiration

of their respective terms for six years. In case of a vacancy Vacancies.

in a term, the unexpired portion thereof shall be filled by the

board of directors.

5. All the duties and powers now required of and vested in Powers and

the Governor and Board of Supervisors, are hereby required
Actors —isro

of and vested in the directors appointed under the provisions -'i,c. 228, s.

of this act.
3 -

6. The Board of Directors shall direct and manage the Directors to

affairs of the Institution, and for its better government make 55eg^™i
all necessary by-laws, not inconsistent with the laws of the s.4.

State, shall have power to receive, hold, manage, convey, or

otherwise dispose of in the name of the Institution all such

property or estate as may hereafter be given, or otherwise con-

veyed to the Asylum; and the members of the board shall Board to serve

serve without reward, save their travelling expenses incurred without re-

in the discharge of their official duties.

7. The Board of Directors shall convene at the Asylum Annual meet-

on the first of November in each year, and investigate the ad-
L?f

,

c

&
6

iT~s
8

£?

ministration of its affairs, and report on the same to the Board i87i-'2,c. 159'

of Public Charities, with such remarks and recommendations
as to them shall seem expedient.

8. The Board of Directors shall appoint a Superintendent Appointment

of the Institution and prescribe his duties. He shall be a skill- ^ent!—Tm%
ful physician, educated to his profession, of good moral charao- c. 60, s. 6.

ter, ofprompt business habits, and of kiudly disposition. He
shall be a married man, and shall reside constantly at or near
the Institution : Provided, however, that the present Super-
intendent shall be deemed the first appointee under the provis-

ions of this section. He shall hold his place for eight years from Term of office.

the first day of January ensuing his appointment, unless sooner
removed by the Board, who may, for infidelity to his trust, gross

immorality, incompetency to discharge the duties of his office,

fully proved and declared, and the proof thereof recorded in

the book of their proceedings, remove him and appoint another
in his place. .

9. The Board of Directors shall appoint an assistant phy- siSan.—1868-
'9, c. 67, s. 7.
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Treasurer,
Steward and
Matron.—1868
-'9, c. 67, s. 8.

Board to fix

salaries.—1868J
-'9, c. 67, s. 9.

Proviso.

Duties of Su-
perintendent.—1868-'9, c.

67, s. 10.

Board to make
by-laws and
regulations.

—

1868-9, c. 67,
s. 11.

Meetings of
the Board.—
1868-'9, c. 67,
s. 12.

Transters
from jail to

Asylum, &c.—1868-' 9, c.

67, s. 13.

Criminal in-

sane to Asy-
lum.—1868-'*
c. 67, s. 14.

Manner of ad-
mission.

—

sician, and, with the advice and consent of the Superintendent,
prescribe his duties. He shall hold his place for four years

from the first day of January ensuing his appointment, unless

sooner removed by the Board for good cause, which shall be
specified and recorded in their proceedings.

10. The Board of Directors, at their annual meeting, shall

appoint a Treasurer, Steward, Matron, and other officers whose
appointment is not elsewhere vested, who shall hold their

places for one year from the first of January ensuing their ap-

pointment, unless sooner removed by the Board for good cause,

which cause shall be specified and recorded in their proceed-
ings, and other officers shall be appointed for the unexpired
term of those removed.

11. The Board of Directors, at their annual meeting, shall

fix the salaries and compensation of the Superintendent, and
the officers and employees whose services may be necessary for

the management of the Asylum : Provided, that the salaries

shall not be diminished during the term of the incumbents.
12. The Superintendent shall exercise exclusive direction

and control over all the subordinate officers and employees
engaged in the service and labors of the Asylum, and in every
case of misconduct may discharge such employees as have been
employed by himself or his predecessor, and shall report to the

Board of Directors the misconduct of all other subordinates.

13. The Board of Directors shall make all such by-laws

and regulations for the government of the Institution as shall

be necessary, among which regulations shall be such as shall,

in the language of the Constitution, make the Institution as

nearly self-supporting as is consistent with the purpose of its

creation. The Board shall cause the by-laws and regulations,

the report of the Superintendent and that of the Treasurer, to

be published with their report to the Board of Public Charities,

copies of which shall be sent to the Clerk of the Superior

Court of each and every county in the State.

14. The Board of Directors shall hold meetings at the

Asylum or Executive office, from time to time, and diligently

examine into its government and condition as often as they

may deem necessary.

15. Every insane person confined in jail for any other cause

than crime, may be removed to the Asylum, upon the order of

the Clerk of the Superior Court of the county in which the

jail is situated.

16. The Judges of the Superior Courts in the respective

Districts shall allow to be committed to the Asylum, as a

patient, any person who may be confined in jail on a criminal

charge of any kind or degree, or upon a peace warrant, when-
ever the Judge shall be satisfied by a verdict of a jury of

inquisition that the alleged criminal act was committed while

such person was insane.

17. For admission into the Asylum, in other cases, the fol-

lowing proceedings shall be had : Some respectable citizen,
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residing in the county of the alleged insane person, shall make i868-'9, c. 67,

before, and file with a Justice of the Peace of the county, an s - 15 -

affidavit in writing, which shall be substantially as follows :

State of North Carolina, \

County. )

The undersigned, residing in said county, maketh oath that Fonnofaffida-
he has carefully examined , the alleged lunatic, vit.

and believes him or her to be an insane person, and is, in the

opinion of the undersigned, a fit subject for admission into the

Insane Asylum.
A. B. (affiant.)

Dated day of , 18 .

.

Subscribed and sworn to.

C. D., J. P.

Whereupon, unless the person or persons in whose care and
custody the alleged insane is, will agree to bring him or her
before the said Justice without a warrant, the Justice shall

issue a precept, directed to the Sheriff', or a Constable, as

follows

:

The State of North Carolina,

To the Sheriff or Constable of County— Greeting

:

Whereas, information on oath has been laid before me that

is au insane person. You are hereby commanded to Form of war

bring him or her before me, or some other Justice of the Peace rant -

of said county, within the next ten days, in order that necessary

proceedings may be had respecting his or her insane condition.

Given nnder my hand this .... day of 18 .

.

C. P., J. P.

Upon the bringing of the alleged insane person before the

Justice by his or her friend or friends, or upon the return of 3 ,.

the precept with the body the insane person, the Justice shall amine and

cause to be associated with him two or more Justices of the taketestimony

county, who together shall proceed to examine into the condi- ° vsiGia

tion of mind of the supposed insane person, and shall take the
testimony of at least one respectable physician, and such other

person as they may think proper. If the Justices, or any two
of them, shall decide that such person is insane, and some when Justices
friend, as he may do, will not become bound with good security may direct in-

to restrain him or her from committing injuries, and to keep, ^J®^
be re~

support and take care of him or her until the cause for confine-

ment shall cease, the said Justices, or any two of them, shall

direct the insane person to be removed to the Asylum as a
patient ; and, to that end, they shall direct a warrant to the
Sheriff or Constable, and at the same time shall transmit to the
Board of Directors the examination of the witnesses, and a

statement of such facts as the said Justices shall deem pertinent

to the subject matter, which warrant shall be substantially as

follows

:
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The State of North Carolina,
Form of war- Xo the Sheriff or Constable of County— Greeting ;
rant to be di- M *i a v

Sheriff
Whereas, it has been made to satisfactorily appear to us, C.

D. and E. F., Justices of the Peace of said county, that A. B.,

a citizen of the State, is an insane person, that he has a legal

settlement in said county, and is a fit subject for the Insane
Asylum, and that his being at large is injurious to himself and
disadvantageous, if not dangerous, to the community. You
are hereby commanded to take the said A. B. and convey him
to the Insane Asylum of North Carolina, and there deliver him
to the Superintendent thereof for safe keeping.

Given under our hands this .... day of 18 .

.

C. D., J. P.
E. F., J. P.

Justices to 18. Whenever the Justices of the Peace, under the provisions

™ort*o
U
cierk of the preceding section, shall direct any insane person to be

of Superior removed to the Asylum as a patient or for safe-keeping, it shall

^oJwV^ii. ^e their duty to make a full report of their proceedings to the

Clerk of the Superior Court of their county.

interrogate- 19. The following interrogatories, with their respective an-

g^gr^h
b
a
e

n" swers by competent witnesses, shall likewise be transmitted,

transmitted.— with the other papers, to the Board of Directors

:

1868-'9, c. 67,

b. 17.

Question 1. What is the name of the patient %

" 2. What is his or her age ?

" 3. Is he or she married or single ?

" 4. What is the supposed cause of his or her insanity ?

" 5. In what way is the disease exhibited ?

u
6. Has any medical treatment been pursued % if so,

of what kind %

" 7. How long has he or she been insane ?

" 8. Has the patient manifested any propensity to

injure himself or others?
" 9. Has he or she been subject to epilepsy \

" 10. Has any of his or her ancestors been insane ?

" 11. Has he or she any family ; and, if so, what per-

sons compose it ?

" 12. What is the occupation of the patient ?

" 13. How many attacks of mental disease has the

patient had ?

Superinten- 20. Whenever an insane person shall be conveyed to the

vene BoarcL— Asylum, and the Superintendent is in doubt as to the propriety

i868-'9, c. 67, of his or her admission, he may convene the Board of Directors,
St 18, (any three of whom shall constitute a Board) for the purpose of

examining and deciding if such person is a proper subject for

admission ; and if a majority of such Board decide that he or

she is such, shall be received into the Asylum ; but such Board
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may, at any time thereafter, deliver said insane person to any To whom pa-

friend who will become bound, with good security, to restrain J^™£ be

him or her from committing injuries, and to keep, maintain,

and take care of him or her in the same manner as he or she

might have become bound under the authority of the Justices

of the Peace.

21. Whenever the Superintendent shall deem an insane per- insane person

son to be incurable, and that his or her being at large would not SSrged, when
be injurious to himself or herself, or dangerous to the commu- -1868-'9,o. 67,

nity, he shall certify the fact to the Clerk of the Superior Court
s * 19 *

of the county from which the patient was sent, and also to the

Board of Directors (any three of whom shall constitute a

Board,) who may, if deemed expedient, remove such patient

from the Asylum.
22. When an affidavit in writing shall be made before a On affidavit of

Justice of the Peace, by any citizen of the State, that any person tiS shall issue

who has been found by the inquisition of a jury to be an idiot, warrant.—

lunatic, or non compos mentis, and whose estate in the hands
s 2oT

'
°'

'

of his or her guardian shall be sufficient to support him or her

and family, if he or she has any, is mischievously inclined, and
that his or her going at large is dangerous to the community, it

shall be lawful for said Justice to issue his warrant requiring

the Sheriff to bring him or her before two Justices of the Peace
within ten days, in order that the complaint may be duly ex-

amined, and the Sheriff, when he executes the warrant, is to

notify the guardian.

23. If the said Justices, on the return of the warrant, are Examination

satisfied that the facts stated in the complaint are true, it shall ^L—1868^'9

be their duty to issue process to the Sheriff, commanding him c. 67, s. 21.

to take such insane person and convey him or her to the Insane

Asylum of JSTorth Carolina, and there to deliver him or her to

the Superintendent thereof for safe keeping : Provided, hotv-

ever, that the mischievous disposition of such insane person

shall have been proved by at least two competent witnesses,

who have been acquainted with him or her for more than
twelve months.

24. If the insane person mentioned in the preceding section Copy of pro-

be sent to the Asylum, a copy of the proceedings shall be re- hTretamed \o
turned by the Justices to the Clerk of the Superior Court of clerk of the

his county, who shall have power from time to time to make cou^—ises-
such orders or decrees concerning the payments of the expenses '9, e. 67, s. 32.

of sending him or her to said Asylum, or sending him or her
back, should he or she be discharged therefrom, as to said Clerk
shall seem just and reasonable under all the circumstances of

the case.

25. Any Judge of the Superior or Supreme Courts may Any Judge of

make an order for the discharge from the Asylum of any person orSuprem
1

^
confined there under this act, if the Superintendent thereof Go

^
Tt m

^
y

shall certify to him in writing that he is well satisfied that such for discharge.

person is not mischievous, and would not be dangerous to the —1868-'9, 0.

community it discharged ; Provided, that the signature to proviso,'
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the certificate be duly acknowledged or proved before the

Clerk of the Superior Court for Wake county, and shall be
certified by him under his official seal. All bonds executed
for restraining insane persons from committing injuries, and
for their safe keeping, support and care, shall be payable to

?o°t

n
h
d
eSt

le
the State of Nortn Carolina, in the sum of five hundred dol-

lars at least, and shall be transmitted to the Clerk of the Supe-
rior Court of the county wherein the insane person is settled

for safe keeping, and may be put in suit by any person injured

by the insane person, by reason of his or her insane condition,

and shall be put in suit by the Solicitor for the judicial district

in which the county of the insane person's residence is situated,

Dama es for ^or any otner breach thereof wherein the damages received

use of insane shall be for the use of the insane person, and shall be at least

dollars. 26. The form of the bond mentioned in the preceding sec-

tion shall be as follows

:

State of Nokth Carolina, )

County of f

Form of bond. Know all men by these presents, that we, A. B., principal
-'9, c. 67, an(j q jj anc[ ]^ p*

s sureties, are held and firmly bound unto
the State of North Carolina, in the sum of dollars

for the payment whereof we bind ourselves and each of us.

Witness, our hands and seals, tiiis the .... day of

18..

The condition of the above obligation is this

:

Whereas, the said A. B., with the view of hindering Gr. H.,

an insane person, resident in the county aforesaid, from being

sent to the Insane Asylum of North Carolina, (or effect his

release from the said Asylum, as the case may be) hath under-

taken to restrain him or her from committing injuries, and to

keep, maintain, support and take care of him or her : Now if

the said A. B. shall faithfully comply with the conditions of

this obligation, then the same shall be void ; otherwise it shall

be in full force.

A. B., [seal.]

C. D., [seal.]

E. F., [seal.]

when insane 27. Whenever it shall be made to appear to the Clerk of the

to

b
ls

r

yium— Superior Court of the county in which such insane person was
i868-'9, c. 67, resident, that the conditions of the bond are not faithfully com-
B

-
25, plied with, the insane person shall be sent to the Asylum by

such Clerk of the Superior Court, unless some other respon-

sible and discreet friend will undertake to fulfill the duties of

said obligation, and whenever said insane person shall be sent

back to the Asylum, he or she shall not be delivered on any
new bond of the defaulting obligor.

Number and 28. Not more than two persons (unless a greater number

Suard.—1868"- ^e certified to be necessary by the examining Justices) shall be
'9, c. 67, s. 26. employed as a guard for removing any insane person to the
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Asylum, and each one of the said guard shall be paid one

dollar per day in addition to the payment of his traveling

expenses.

29. The expenses of carrying any insane person to the Asy- Expenses of

lum, and of removing him or her therefrom, shall be paid out bTpaffby^he
of the Public Treasury upon a warrant of the Superintendent; public treasu-

approved by the Governor, unless such person shall have pro- c?

r

67~s

8
27~

9
'

perty sufficient for the payment thereof, and in that case they mo-Yi, c 228

shall be paid out of the proceeds of such property upon order
8

*
4'

made for that purpose by the Clerk of the Superior Court of

the proper county : Provided, that the Superintendent shall

not sign any warrant for the carrying to or removal from the

Insane Asylum of any insane persons, until there shall be

exhibited to said superintendent and filed in his keeping a

certificate under the official seal of the clerk of the Superior

Court of the county whence such insane person was brought or

to which he is to be removed, that he has not property suffi-

cient to pay such expense.

30. All dues to the Asylum from any and all sources shall be All dues to be

paid into the Public Treasury, and the said Asylum shall here- J^iic TreaJ
6

after be supported by appropriations from the Public Treasury, ury.—1868-'9,

And as the constitution declares that " the General Assembly c - 6r
'
s

-
28,

shall provide that all the deaf mutes, the blind and the insane

of the State shall be cared for at the charge of the State," the

indebtedness of the counties for, and in account of the Asylum, ^vy^t^for*

shall be forgiven and discharged, and hereafter no county shall support of in-

levy any tax for the support of the Insane Asylum. sane As7lum -

31. Section twenty-nine of said act entitled an act in rela- Board of di-

tion to the lunatic asylum is hereby repealed, and the Board of
£iate

r

admil-
g"

Directors shall have power to regulate admissions into the sions.—1870-

asylum, having regard to the probabilities of curing the parties
'n

'
c - 228

'
s - 5 -

of their mental diseases.

32. All money applied for the use and support of the Insti- Moneys to be

tution, and the insane therein, shall be paid to the Treasurer j^ of the**"
of the Asylum out of the Public Treasury, on warrants drawn Asylum.—

by a majority of the Board of Directors, or by the Superin-
g

8^"' 9
'
c * 67,

tendent, and countersigned by at least two of the Board of

Directors, and approved by the Governor.
33. All money and the proceeds of property given to the ah money.

Asylum, and all money arising from any estate which may be
*J2?jj f^

1^
owned by the Asylum, shall be paid into the Public Treasury, Public Treas-

and all donations in which there shall be special directions for c^f"*
8^"' 9

'

its application, shall be kept as a distinct fund, and shall be ' '

faithfully applied as the donor may have directed.

34. The Treasurer of the Asylum shall pay out no money Duty ofTreas-

except on the warrant of the Superintendent ; and before ^—1868^9
entering upon the discharge of the duties of his office he shall C

U
67, s. 32,

enter into bond, payable to the State of North Carolina, with Bond -

two sufficient sureties, in the sum of twenty-five thousand dol-

lars, conditioned for the faithful discharge of his duties ; which
bonds shall be recorded in the office of Secretary of State and
fil^H with the Auditor.
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Employees 35. In order to secure their constant supervision and attend-

duty as jurors
ance

>
tne officer 8 and employees of the Asylum shall be exempt

&C.—1868-' 9,' from serving on juries, in the militia, and from the duty of
c.67, b, 33. working on the public roads.

Board may 36. The Board of Directors shall cause all their proceed-

Oerk—1868- *n£s to De faithfully and carefully written and recorded in books,

'9, c. 67, s. 34. and to this end may employ a clerk and pay him a reasonable

compensation for his services. The books shall at all times be
open to the inspection of the Board of Public Charities and of

the General Assembly.

Visitors.— 37. The Board of Public Charities and the members of the
i868-'9, c. 67, General Assembly shall be ex officio visitors of the Insane Asy-

lum. It shall be the duty of the Board of Public Charities to

visit the Asylum, from time to time, as they may deem expe-

dient, to examine its condition, and make report thereon to the

General Assembly, with such suggestions and remarks as they
think proper.

Fiscal year,— 38. The close of the fiscal year shall hereafter be the thirty-

s

8

36

_ ' 9
'
C ' 67, ^rst °f December in each and every year, and all accounts and

estimates 6hall be made with reference thereto.

Board shall 39. The Board of Directors shall have power to compro-

settfe^iaTmV
m *6e or sett^e

>
on sucn terms as may seem to them equitable,

—1868-'9, c." all claims due the Asylum for board ofpaying patients, whether
67, s. 37. ]u sujt or otherwise.

Preamble.— Whereas, The constitution of the State makes the care of

167?

~

70
'
C

" lunatics a state charge, to be borne by general taxation
;

Expenses of 40. Wherever any county has sustained any expense in main-

S^insane* taining any lunatic person, who would be entitled to a place i«

how paid.-- the lunatic asylum, and have been refused admission, the com-
i872-'3, c. 145. misgioners of the county in which such person is resident shall

make out a semi-annual account of the cliarges for maintaining

any such person, which shall be presented to the treasurer of

the state, who, upon the same being duly audited by the audit-

or, is authorized to pay such account in like manner as if the

charges were incurred at the asylum for the insane : Provided,
said amount shall not exceed one hundred dollars in any one
year.

Claims of Lu- 41. The auditor shall not audit any claim or account pre-
natics^how au- gented at the instance of any county under and in pursuance ot

% c.'i35,s. l. the preceding section unless in addition to the present require-

Affidavit of
ments of law, it shall first appear upon the affidavit of two re-

physicians re- spectacle practicing physicians that the person or persons on
quired account of whom such claim or claims shall be presented are in

their opinion such persons as are under existing laws entitled

in all respects to be admitted into the Lunatic Asylum as a lu-

ciaimap- natic, that such claim has been approved by the board of

Soardoi trustees of the township in which such lunatics or idiots may
Trustees. reside, and the chairman of the board of county commissioners.

What claims 42. The provisions of this chapter 6hall extend to all cases of

—

i

b
87i-'2° «

ed
* lunatics on account of which claims are now pending and not yet

135, s.2.'
* allowed and paid as well as such as may hereafter occur.
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43. It shall be the duty of the county commissioners, by Discharge of

proper order to that effect, to discharge any ascertained lunatic ig£j5**"TM
in their county not admitted to the Lunatic Asylum when it », s.

shall appear upon the certificate of two respectable physicians

and the chairman of the board of county commissioners that

such lunatic or idiot ought to be discharged, if in the Lunatic

Asylum.
44. Whenever any person shall be found to be insane in the Insane person

mode prescribed by this chapter, and such person shall be possess- JjHHejJfiSy
ed of an income amply sufficient to support those who may be go out at the

legally dependent for support on the estate of such insane ™J^isu-**
person, and moreover to support and maintain such insane %c. 44, s.i,

person in any named asylum situate out of the State ; and such

insane person, if of capable mind to signify such preference,

shall in writing declare his or her wish to be placed in such

asylum without the State, instead of being in the asylum
established by the State ; and two respectable physicians who
shall have examined 6uch insane person with the Justices

appointed by said act to make the examination shall deem it

proper, then it may be lawful for said Justices of the Peace,

together with said physicians, to recommend in writing that

such insane person shall be placed in the Asylum so chosen as

a patient thereof.

45. It shall be the duty of any person having the legal Legal custodi-

custody of the estate of such insane person to supply the funds f^^dsJ—iSK?
for his or her support in the Asylum in which he or she may '2, c. 44, s. 2.

be placed, during his or her stay therein, and so long as they

may be sufficient for that purpose over and beyond maintaining
and supporting those persons who may be legally dependent
on the estate as aforesaid.

46. It shall be the duty of said Justices to report the pro- Justices report

ceedings in all such cases to the Clerk of the Superior Court ^orCou^—
"

of the county in which such insane person may reside or be mi-' 2, c'44,

domiciled, as provided in this chapter. s - 3 -

47. The Clerk of the Court shall lay the said proceedings cierk shall

before the Judge of the Superior Court of the district in which jidg^superi-
the insane person may reside or be domiciled, and, if he or cfourt, and

approve them, he shall so declare in writing, and such proceed- Jf.~i87i-, 2°
c!

ings, with the approval thereof, shall be recorded by said clerk. 44, s. 4. '

48. A certified copy of such proceedings, with the approval Certified copy

of the said Judge, shall be sufficient warrant to authorize any removT-Ssn
friend or friends of the insane person appointed by the said -'2,c. 44,s. 5.

Judge to remove him or her to the asylum designated.

Note.—In the cases of the People ex rel. of Nichols et al. vs. McKee et al., 68 N. C.
426, and People ex rel. of Badger et al. vs. Johnson et al. r ibid 471, it was decided
that the Board of Trustees ofthe North Carolina Institution for the Deaf and Dumb
and the Blind, and the Directors of the Lunatic Asylum, were not properly ap-
pointed by the General Assembly, but must be appointed by the Governor, by and
with the advice and consent of the Senate, when that body is in session, and the
Governor alone in the recess,—Constitution, Art. 8, sec. 10.
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CHAPTER 7.

ATTORNEYS AT LAW.

Section

1. Attorneys licensed by Judges ot Su-

preme Court.

2. Persons from other States, licensed,

when.

3. Attorney to take oaths.

4. To pay a tax for license.

5. To pay costs of suit dismissed for

his failure to file a complaint.

6. Guilty of fraud, to pay double dam-

ages.

Section

7. Not to take greater tax fees than al-

lowed by law.

8. Justices of the Peace not to practice

as Attorneys.

9. Clerks of Courts forbidden to prac-

tice law.

10. Penalty.

11. Persons heretofore practicing in

County Courts may practice in all

courts.

Att'ys licens-

ed by Judges
of Supreme
Court.—E. C.
c. 9, s. 1.

Persons from
other States
licensed, when
—E. C. c. 9, s.

2.

Attorney to
take oaths.

—

E. C. c. 9, s.3.

To pay a tax
for license.

—

E. C. c. 9,s.4.

To pay costs of
suit dismissed
for his failure

to file a com-
plaint..—E. C.
c. 9, s. 5.

Guilty offraud
to pay double
damages.—E.
C. c. 9, s. 6.

Not to take
greater tax
fees than al-

1. Persons who may apply for admission to practice as

attorneys in any court, shall undergo an examination before

two or more of the Judges of the Supreme Court ; and, on
receiving certificates from said Judges of their competent law
knowledge and upright character, shall be admitted as attor-

neys in the courts specified in such certificates.

2. No person coming into this State from any other State,

or from any foreign country, with an intention to practice the

law, shall be admitted to practice as an attorney, unless he
shall have previously resided one year in this State, or shall

produce to the said Judges a testimonial from the chief magis-

trate of such State or country, or from some other competent
authority, that he is of unexceptionable moral character.

3. Attorneys before they shall be admitted to practice law
shall, in open court before the Judges thereof, take the oath

prescribed for attorneys, and also the oaths of allegiance to the

State, and to support the constitution of the United States, pre-

scribed for all public officers ; and, upon such qualification had,

and oath taken, may act as attorneys during their good behavior.

4. No attorney shall be permitted to practice until he shall

produce the receipt of the proper clerk, showing that he has

paid the tax for his license.

5. "When a plaintiff shall be compelled to pay the costs of

his suit, in consequence of a failure on the part of his attorney

to file his complaint in proper time, he may warrant such

attorney for all the costs by him so paid, and the receipt of the

clerk may be given in evidence in support of such claim.

6. If any attorney shall commit any fraudulent practice, he
shall be liable in an action to the party injured, and on the

verdict passing against him, judgment shall be given for the

plaintiff to recover double damages.

7. If an attorney shall knowingly take or receive, directly or

indirectly, any other or greater tax fees in civil cases than he
is by law entitled to, it shall be deemed a misdemeanor in his
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profession ; and such malpractice being made known to any lowed bylaw,

court, such court shall direct the Attorney-General^ or Solicitors ^~ ' '
c " 9

'
s *

on behalf of the State, to prosecute by indictment for such

malpractice ; and if such attorney shall be thereupon convicted

by the verdict of a jury, he shall be thenceforth dismissed from
his practice as an attornej', for one year.

8. It shall not be lawful for a Justice of the Peace to practice Justices of the

law as an attorney in any of the judicial courts held for the Pea(
;?

not t0
.

i . iiti i i-r»
J

/• x • <• i -n practice as at-

county wherein he holds the omce ot Justice ot the reace. torneys.—mo
And any person offending against the provisions of this chapter

~n
->
c - 90

'
s - 1 -

shall, upon conviction, be fined at the discretion of the court

not less than two hundred dollars, and be removed by judg-
ment of the court from the office of Justice of the Peace.

9. It shall not be lawful for any deputy or assistant clerk of Clerks of

the Superior Court Clerk of any county to practice law as an ^nto practice

attorney in any of the judicial courts held for the county in law.—i87i-%

which he performs the duties of a deputy or assistant clerk as
c ' 120, s ' lm

aforesaid : Provided, this section shall not apply to the counties Proviso.

of Rowan and Stanly.

10. Any person offending against the provisions of the above Penalty.—

section, shall, upon conviction, be fined at the discretion of the
g

8

2
.~

2
'
c ' 120,

court not less than two hundred dollars.

11. All applicants for license to practice law, who have had Persons here-

license from the Supreme Court of the State to practice in the -^ ^unty"
County Courts as they heretofore existed, shall now be allowed Courts may

to practice in all the courts of the State.
'

SSSKaS-
7
9, c.

1*.

Note.—The following rule was adopted by the Supreme Court at June Term,
1872: "Applicants for license are expected to have read: For first course, Black
stone's Commentaries (2d book diligently) ; Coke or Cruise ; Feame ; Saunders on
on Uses, and some work on Executors and Administrators. Second course : 3d
Blackstone's Commentaries; Chitty and Stephen on Pleading; Adams' Equity, and
the Code of Civil Procedure."

CHAPTER 8.

AUCTIONS AND AUCTIONEERS.

Section

1. How appointed. Bond given.

2. Duties of auctioneers. To rendeT

semi-yearly to clerk sworn account

of auction sales and amount of tax.

3. Penalty $200 for aoting without ap-

pointment.

Section

4. What sales exempt from auction

tax.

5. Fees not over 2^ per cent. One per

cent, to be paid by town auction -

eers to the town.

1. Any citizen of this State, desiring to exercise the business How appomt-

of an Auctioneer, shall apply to the County Commissioners, or
f^'"

? c '' e*

the Commissioners of incorporated towns in the county in '
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which he proposes to carry on such business, and, upon his

giving bond in the sum of five thousand dollars, payable to the
State of North Carolina, to be approved by the Commissioners,
conditioned that he will perform faithfully all the duties re-

quired of Auctioneers, the Sheriff shall issue to him a license

to act as an Auctioneer in said county for twelve months from
the date of the license : Provided, that the Commissioners of
the county of Washington may annually, after the first day of

Auctioneers March, appoint for the term of one year not more than three
appointed an- persons to exercise the trade and business of Auctioneer therein,.

with security eacn of whom shall execute bond in the sum of five hundred
pven.—1871- dollars, payable to the State of North Carolina, with good and

sufficient security, to be judged by the Commissioners, condi-

tioned that he will faithfully perform all the duties required of
Auctioneers.

Duties of auc- 2. It shall be the duty of such Auctioneers, while they shall

render semi- continue in their employment, on the first days respectively of
yeariyto clerk October and April, to render to the Clerks of the Superior

o7auction
C°Unt Courts of their respective counties, a true and particular account

sales, and in writing ot all the moneys made liable to duty by law, for

^K
U
(f c

f

io

X
' wni°n any goods, wares, or merchandise may have been sold

s. % at auction, and also at private sale, where the price of the

goods, wares, and merchandise sold at private sale was fixed

or agreed upon or governed by any previous sale at auction, of
any goods, wares, and merchandise of the same kind ; which
account shall contain a statement of the gross amount of sales-

by them made for each particular person or company at one
time, the date of each sale, the names of the owners of the
goods, wares, and merchandise sold, and the amount of the tax

due thereon, which tax they shall pay as directed by law : And
which statement shall be subscribed by them, and sworn to

before the Clerk of the said Court, who is hereby authorized

to administer the oath. And it shall be their further duty to

account with and pay to the person entitled thereto, the moneys
received on the sales by them made.

Penalty of 3. No person shall exercise the trade or business of an anc-

wlthout l
Ct
-

ng ^'loneer
^ by selling any goods, wares, or merchandise by auc-

pointment.— tion, or by any other mode of sale whereby the best or highest

|. c, c. 10, b. bidder is deemed to be the purchaser, unless such person shall

be appointed an auctioneer pursuant to the provisions of this-

chapter, on pain of forfeiting to the State, for every such sale,

the sum of two hundred dollars, which shall be prosecuted to

recovery by the solicitor of the district.

What sales ex- 4. Nothing in this chapter contained shall extend to any
emptirom 6a]e \>y auction of goods, wares, and merchandise made pur-

ine. ?, io^'sT suant to, and in execution of, any order, decree, or judgment
6. of the courts of the United States or of this State ; or made

in consequence of any assignment of property and estate for

the benefit of creditors ; or made by executors, administrators,

or guardians ; or made pursuant to any law touching the col-

lection of any tax or duty, or sale of any wrecked goods ; or
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to any article the product of the agriculture of this State, in

its natural or unmanufactured state ; or to any species of stock

or domestic animals ; or to any articles of household furniture,

or farming utensils which have been in use ; but shall extend
only to such articles of goods, wares, and merchandise as are

the ordinary subject of traffic and sale by merchants and
traders.

5. The auctioneers shall be entitled to such compensation as |^
s not over

may be agreed upon, not exceeding two and a half per cent. one
P
peVcent.

on the amount of sales; and the auctioneers of incorporated to be paid by

towns shall retain and pay one per cent, of the gross amount eere
n
tothe°

n~

of sales to the commissioners of their respective towns. town.—e. c.

CHAPTEE 9.

BASTARD CHILDREN.

Section

1. A single woman big with child, &c,
refusing to declare the father, to

pay a fine, and give security, &c.

If she declare the father, he shall

give security to perform the orders

of court.

Persons charged bound over, though

child not born.

Process to issue against the person

charged and failing to appear.

4. Issue made to try paternity. If

found against him, o» there be no

issue, he shall maintain the child

and pay costs.

2.

8.

Section

5. Examination to be within three

years after birth of child.

6. Execution may issue for mainten-

ance of bastard.

7. Illegitimate children may be legiti-

mated by Superior Court.

8. Decree recorded. Effect ot such le-

gitimation. Legitimate in all re-

spects, as to the father.

9. In certain cases putative father may
be committed to the house of cor-

rection.

1. Any Justice of the Peace, upon his own knowledge, or

information made to him, that any single woman within his

county is big with child, or delivered of a child or children,

may cause her to be brought before him, (or any other justice

of the county,) to be examined upon oath respecting the father

;

and if she shall refuse to declare the father, she shall pay a fine

of iive dollars, and give a bond payable to the State of North
Carolina, with sufficient security, to keep such child or chil-

dren from being chargeable to the county, otherwise she shall

be committed to prison until she shall declare the same, or pay
the fine aforesaid and give such bond ; but if such woman shall,

upon oath, accuse any man of being the father of such child or
children, he shall enter into recognizance, with sufficient se-

curity, before the said justice, for his appearance at the next
term of the Superior Court, to stand to, abide by, and perform
whatever order the court may make for the maintenance of

A single wo-
man big wifch

child, &c, re-
fusing to de-
clare the fath-
er, to pay a
fine and give
security, &c.
—R. C. c. 12.

If she declare
the father, he
shall give se-
curity to per-
form the or-
ders of court.

—K. C. c. 12,

s. 1.
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Persons charg-
ed bound over,

though child
not born.—E.
0., c. 12, s. 2.

Process to is-

sue against the
person charg-
ed and failing

to appear.—K.
C, c. 12, s. 3.

Issue made to

try paternity.

If found
against him,or
there be no is-

sue, he shall

maintain the
child and pay
costs.

—

K. C
,

c. 12, e. 4.

Examin'n to

be within
threeyears af-

ter birth of
ehild.—R. C.

c. 12, s. 6.

Executi'nmay
issue for the
maintenance

said bastard child ©r children, arid for the indemnification of

the county against any charges for such maintenance, otherwise

he shall be committed to prison until he enters into such

recognizance.

2. The justice aforesaid, at his discretion, ma}7 bind to the

next Superior Court him that is charged as aforesaid to have
begotten a bastard child, which shall not then be born, and the

Superior Court may continue said person upon security until

the woman shall be delivered, that he may be forthcoming
when the child is born.

3. Whenever a justice, as aforesaid, shall bind any person,

charged with being the father of a bastard child, to the next
Superior Court, as above prescribed, and he shall not appear
agreeable to bis recognizance, or whenever a woman shall

swear a child to a man in manner aforesaid, and he shall ab-

scond, or so conceal himself that the process of the justice can-

not be served on him, the Superior Court, on the return of the

recognizance or other proceedings from the justice, may order

their clerk to issue a capias or an attachment, (at the discretion

of the court,) to any county within the State, against the per-

son so charged ; and the same proceedings shall be had thereon

as in other cases of capias or attachment.

4. Whenever any man, in the manner aforesaid, shall be
accused by a single woman of being the father of her bastard

child or children, upon the return to court of the recognizance,

capias, or attachment, as the case may be, he shall be entitled

to have an issue made up to try whether he be the father of

such child or children ; upon the trial of which, the examina-

tion of the woman, as aforesaid, taken and returned to court,

shall be presumptive evidence against the person accused, sub-

ject to be rebutted by other testimony which may be intro-

duced by the defendant; and if the jury shall find that th-e

person accused is the father of such child or children, he shall

stand charged with the maintenance thereof, as the court may
order, and shall give bond, with sufficient security, payable to

the State of North Carolina, to perform said order, and to in-

demnify the county where such child or children shall be born,

from charges for his or their maintenance, and may be com-
mitted to prison until he find sureties for the same, and shall

be liable for the costs of the issue : and the like order may be

made by the court, and such security required of any man who
stands charged as above, and does not apply for such issue to

be made up ; and in default of security, he may be committed

to prison ae above prescribed.

5. All examinations upon oath to charge any man with

being the father of a bastard child, shall be taken within three

years next after the birth of the child, and not after.

6. When the court shall charge the reputed father of a bas-

tard child with its maintenance, and the father shall neglect

to pay the same, then the court, notice being served on the

defendant at least ten days before the sitting of court, or such
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notice being returned by the sheriff that the defendant is not of bastards.—

to be found, may order an execution against the goods, chattels, 7.' '

c
"

'

'

lands, and tenements of the father, for such sum as the court

shall adjudge sufficient for the maintenance of the bastard child

or children : Provided, that the party aggrieved by such non-

payment shall apply for the same.

T. The putative father of any illegitimate child, who was illegitimate

unmarried at the time of its birth, may apply by petition in ^legitimatfe
writing, to the Superior Court of the county in which the by Superior

father may reside, praying that such child may be declared
Court -

legitimate ; and if it shall appear that the petitioner is reputed Decree reoord-

the father of the child, the court may thereupon declare and lf~^
c

-
c -

pronounce the child legitimated ; and the clerk shall record the '

decree.

8. The effect of such legitimation shall extend no further Effects of such

than to impose upon the father all the obligations which legitimatl0n -

fathers owe to their lawful children, and to enable the child to

inherit from the father only, his real estate, and also to entitle

such child to the personal estate of his father, in the same
manner as if he had been born in lawful wedlock ; and in case Legitimate in

of death and intestacy, the real and personal estate of such totn^Father.--
child shall be transmitted and distributed according to the R. c. c. 12, s.

statute of descents and distribution, among those who would 9#

be his heirs and next of kin, in case he had been born in law-

ful wedlock.
9. In all cases arising under this chapter, when the putative in certain ca-

father shall be charged with costs or the payment of money for father maybe
the support of a bastard child, and such putative father shall, committed to

by law, be subject to be committed to prison in default of pay- reSion.—1866
ing the same, it shall be competent for the court to sentence -'7, c 10.

such putative father to the house of correction for such time,

not exceeding twelve months, as the court may deem proper :

Provided, however, that such person or putative father, at his

discretion, instead of being committed to prison or to the

house of correction, may bind himself as an apprentice to any
person whom he may select, for such time and at such price

as the court may direct. The binding shall be by indenture
in open court. On the indenture being signed by the presiding

Judge of the court and by the master receiving such apprentice,

and the price obtained shall be paid to the county treasurer
;

the person thus bound shall be treated and regarded as an
apprentice in all matters, except education.

Sec. 1. 10 Ire. 350, 12 lb. 121 ; 11 Ire. 32 ; 13 Ire. 502, Bus. Eq. 213, 3 Hawks,
263 ; 9 Ire. 48S : 4 Ire. 242, 2 lb. 46 ; 4 Ire. 4S4 ; 1 Jones, 129 ; 3 Jones 365 ; 7 Jones
100 ; 63 N. C. 471 ; lb. 550 ; 65 N. C. 244; 66 N. C. 648.'

Sec. 4. 2 D. & B. 368 ; 7 Ire. 265 ; 13 Ire. 382 ; 4. D. & B. 371 ; 12 Ire. 264 ; 7
Jones 579.

Sec. 6. 1 D. & B. 412. *

Sec. 7. 1 Ire. Eq. 23 ; 4 Dev. 110.
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CHAPTER 1 0.

BILLS, BONDS AND PROMISSORY NOTES.

Section

1. Bills, bonds, and notes, for money,

negotiable as inland bills of ex-

change. Indorsee may sue where

obligee may sue.

2. Orders in writing ; drawer or accept-

or liable thereon. Protest for non-

acceptance, and notice necessary,

before suit against drawer.

3. Days of grace on bills, &c, except

those payable on demand.

4. Interest on bills,&c. , when to accrue.

5. Bills, &c, payable on demand, to

bear interest.

Section

6. Also contracts for delivery of specific

articles.

7. Also bills of exchange from time

when payable.

8. Damages on protested bills of ex-

change.

9. Protest of notary, &c, evidence of

demand, &c.

10. Indorsers of negotiable securities

liable as sureties.

11. Bonds payable to clerk, &c, for

benefit of suitors, suable in name
of State.

Bills, bonds,
and notes for

money, nego-
tiable as in-
land bills of
exchange.

Indorsee may
sue where the
obligee may
sue.

—

R. C. c.

13,s. 1.

1. All notes signed by any person, body corporate, or by the

servant or agent of any corporation, banker, merchant, or

trader, who is, or shall be usually intrusted to sign such prom-
issory notes for them, whereby such person, body corporate,

or the servant or agent of any corporation, banker, merchant,

or trader, shall promise to pay any person, body corporate, or

the servant or agent of any corporation, banker, merchant, or

trader, the money mentioned in such note, shall be construed

to be, by virtue thereof, due and payable to such person, body
corporate, or the servant or agent of any corporation, banker,

merchant, or trader, to whom the same is made payable ; and
the person, body corporate, or the servant or agent of any
corporation, banker, merchant, or trader, to whom such
money is payable, may maintain an action for the same, as

they might upon inland bills of exchange ; and the same, as

likewise all bonds, bills, and notes for money, with or without
seal, and expressed, or not, to be payable to order and for value
received, may be assignable over in like manner as inland bills

of exchange are by custom of merchants in England : and
the person, body corporate, or the servant or agent of any cor-

poration, banker, merchant, or trader, to whom such promis-

sory note, bill, bond, or sealed note is assigned or indorsed,

may maintain an action against the person, body corporate, or

the servant or agent of any corporation, banker, merchant, or

trader, who shall have signed such promissory note, bond, bill,

or sealed note, or any who shall have indorsed the same, as in

cases of inland bills of exchange : Provided, always, that the

indorsee or assignee of any bill, bond, or note, under seal, may
maintain an action on the same in his own name, as indorsee

or assignee, provided the original obligee could have maintained

an action on the same bill, bond, or note with seal.



Ch. 10.] BILLS, BONDS AND PEOMISSOEY NOTES. 103

2. When any person, by order in writing signed by him, shall Orders in wri-
,. , -

J *
. , £> • ^i i i ting,—drawer

direct the payment ot any sum of money in the hands or pos- r acceptor li-

session of any other person, to the bearer, or any person whatso- able thereon.

ever, the money therein specified shall, by virtue thereof, be due

and payable to such person to whom the same is drawn paya-

ble, and may be put in suit against him who shall draw the

same, or against the person on whom the same shall *be drawn,

after the acceptance thereof by him by whom the same shall

be made payable, and damages may be recovered : Provided, ^-acefpt-
nevertheless, that none shall commence any suit against him ance, and no-

who shall give such order for the money therein mentioned,
before sSt

f

before the same shall have been first protested for non-accept- against draw-

ance, and notice given thereof to the drawer ; and if suit shall
Jg

-^ c
*
c-

be brought on such order before notice and refusal to pay as

aforesaid, the plaintiff shall be nonsuited.

3. All bills of exchange payable within the State, at sight, Days of grace

or at a future day certain, in which there is no express stipula- excepttiiose'

tion to the contrary, shall be entitled to days of grace as the payable on de-

same are allowed by the custom of merchants on foreign bills |^j|
'~

3
'

of exchange payable at the expiration of a certain period after

•date or sight: Provided, that no days of grace shall be allowed

on any bill of exchange, promissory note, or draft payable on
demand.

4. All bonds, bills, notes, bills of exchange, liquidated and interest on

settled accounts, shall bear interest from the time they become J^ntoac-
due, provided such liquidated and settled accounts be signed ©rue.—E. c. c.

by the debtor, unless it be specially expressed that interest is
i3

'
s

-
4 -

not to accrue until a time mentioned in the said writings or

securities.

5. All bills, bonds, or notes payable on demand, shall be Biiis,&c, pay-

held and deemed to be due when demandable by the creditor, mand, to bear

and shall bear interest from the time they are demandable, un- interest—R.c.

less otherwise expressed.
c

°
'

s*

6. All securities for the payment or delivery of specific ar- Also contracts

deles, shall bear interest as moneyed contracts; and the articles articles

1

.—!?.

shall be rated by the jury at the time they become due. €- c - 13
>

s - 6 -

7. Bills of exchange which shall be drawn or indorsed in the Also bills of

State, and shall be protested, shall carry interest, not from the th^ewS^
0111

-date thereof, but from the time of payment therein mentioned, payable.—R.

8. The damages on such protested bills shall be as follows : Eama
1

ges
S

on
that is to say, where the bill shall be drawn or indorsed in this protested bills

State upon any person or corporation in any other of the various^ilce?
United States, or in any of the territories thereof, three per —R. CL c. 13,

centum upon the principal sum; where such bill shall be
~

•drawn or indorsed upon any person or corporation in any other

.place in North America, (excepting the north-west coast of

America,) or in any of the West India or Bahama Islands, ten

per cent upon the principal sum; where such bill shall be
drawn or indorsed upon any person or corporation in the island

of Madeira, the Canaries, the Azores, the Cape de Yerd
Islands, or in any other State or place in Europe or South

s.
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Protest of no-
tary, <fcc., evi-

dence of de-
man d,&c.—K.
C. c. 18, &. 9.

Justices and
clerks may
protest, when.

Indorsers of
negotiable se-
curities liable

as sureties.

—

E. C. c. 13, s.

10.

Bonds payable
to clerk, &c,
for benefit of
suitors, suable
in name of
State.—E. C.
o. 13, s. 11.

America, fifteen per cent, on the principal sum ; and where
such bill shall be drawn or indorsed on any person or corpora-

tion in any other part of the world, twenty per cent, on the

principal sum.
9. In all actions wherein it may be necessary to prove a de-

mand upon, or notice to, the drawer, or indorser of a bill of

exchange, or promissory note, or other negotiable security ; or

where it may be necessary to prove a demand upon the ac-

ceptor or drawee of a bill of exchange, in any action against

the drawer or indorser thereof, the protest of a notary-public,,

or, for want of a notary-public, of a justice of the peace or

clerk of a court of record, setting forth that he made such de-

mand, or gave such notice, and the manner in which he did the

same, shall be prima facie evidence that such demand was
made, or notice given in manner set forth in the protest.

10. Whenever any bill, or negotiable bond, or promissory
note, shall be indorsed, such indorsement, unless it be other-

wise plainly expressed therein, shall render the indorser liable

as surety to any holder of such bill, bond, or promissory note

;

and no demand on the maker shall be necessary previous to an
action against the indorser: Provided, that nothing herein con-

tained shall in any respect apply to bills of exchange, inland or

foreign.

11. Bonds and other obligations taken in the course of any
proceeding in law, under the direction of the court, and pay-

able to any clerk, commissioner, of officer of the court, for the-

benefit of the suitors in the cause, or others having au interest

in such obligation, may be put in suit in the name of the State.

Sect. 1. 2D. & B. 338 ; 4 Dev. 122; 2 D. & B. 239 ; 1 Jones, 357; 2D. & B.
513 ;. 3 Hawks, 458 ;. 11 Ire. 409; 7 lb. 262; Bus. 138; 2 Dev. 473 ; 11 Ire. 564

;

Bus. 422 ; lb. 405 ; Bus. 423 ; 6 Ire. 107 ; 1 Ire. 219 ; 4 lb. 266 ; I Mur. 133 ; 5 Ire.

397 ; 4 D. & B. 396 ; 2HaM'ks, 290 ; 3 Dev. 228 ; 2 D. & B. 283 ; 2 Jones, 23 ; 13
Ire. 75 ; 2 D. & B. 338 ; 12 Ire. 324 ; 11 Ire. 227 ; 6 Jones, 4 ; lb. 94 ; 8 Jones, 383

;

1 Winston, 215.

Sect. 2. 4 Dev. 357 ; 1 Ire. 262 ; 2 Ire. 134 ; 3 Ire. 347 ; Bus. 371 ; 5 Ire. 610 ; 3

Hawks, 453 ; 2 Dev. Eq. 154; 2 Hawks, 560 ; 2 Dev. 67.

Sect. 3. 3 Hawks, 10 ; lb. 465.

Sect. 5. 11 Ire. 564.

Sect. 8. 5 Ire. 551.

Sect. 10. 11 Ire. 62 ; 2 Jones, 2».

CHAPTER 11.

BOATS AND CANOES.

Section

1. Trespass on boats, &o. Penalty

and damages.

Section

2. Penalty not to extend to certain

cases.

Trespass on
boats, &c

1. Any person who shall take away from any landing or

other place where the same shall be, or shall loose, unmoor,, or
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turn adrift from the same, any boat, canoe, or pettiagua, be-

longing to or in the lawful custody of any person : or any

person who shall direct the same to be done without the con-

sent of the owner, or the person having the custody or posses-

sion of such boat, canoe, or pettiagua, shall forfeit and pay to

such owner, or person having the custody and possession as

aforesaid, the sum of two dollars ; and the owner may also

have his action for such injury.

2. The penalties aforesaid shall not extend to any person

who shall press any boat, canoe, or pettiagua by public

authority.

Penalty and
damages,—E.
C. c. 14, s. 1.

Penalty not to
extend to cer-

tain cases —K»
C. c. 14, s. 3.

CHAPTER 1 2.

BUILDING ASSOCIATIONS.

Section

1. Building and Home Associations

authorized. Proviso.

2. Alterations to be certified and re-

corded.

3. Number of shares, &c.

4. Power to force payment of dues.

5. New members to pay sum sufficient

Section

to put them on same footing as or-

iginal members.

6. May be lawful to make advances,

&c.

7. Loans secured by mortgage. Pro-

viso.

8. May be altered at pleasure.

Whereas, Divers persons, chiefly of the industrial classes, Preamble.

are desirous of forming associations for the purpose of accu-

mulating by small periodical deposits, a savings fund with
which they may secure a homestead, and for their mutual
benefit ; and whereas, it is the dictate of a sound policy that

the protection and encouragement of the legislature should be
given to associations having in view ends and objects so com-
mendable in their character ; therefore :

1. From and after the passage of this act it shall and may be Building and

lawful, and authority is hereby given to any individuals or per- sedations au-~

sons in any city or county in this State, under any name by thorized.—

them to be assumed, to associate for the purpose of organizing
s. i

and establishing homestead and building associations, and being
so associated shall, on complying with the provisions of this

chapter, be a body politic and corporate, and as such shall be
capable in law to hold and dispose of property, both real and
personal, may have and use a common seal, may choose a pre-

siding and other officers, may enact by-laws for the regulation

of the affairs of such corporation, and compel the due observ-

ance of the same by fines and penalties, may sue and be sued,

plead and be impleaded, answer and be answered in any court
in this State, and do all acts necessary for the well ordering and
good government of the affairs of such corporation, and shall
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exercise all and singular the powers incident to bodies politic

Proviso. or corporate : Provided, however, that before any such corpo-

ration shall be entitled to the privileges of this chapter, they shall

lodge with the Clerk of the Superior Court of the county
where such corporation is designed to act, a copy of the articles

of association of such corporation, signed by at least seven
members and certified by the secretary thereof, to be recorded
in the office of such clerk.

Alterations to 2. Any addition or additions to, alteration or alterations in,

be certified or amendments of, the articles of association of any such cor-

—1869-'70, c. poration shall be signed, certified and recorded as is provided
129, s. 2. jn the preceding section of this chapter.

No. of shares, 3. Any corporation created under and by virtue of the provis-

*129
188

8^°' *ons °^ chapter, shall have power to declare in their articles

of association the number of shares of which the capital stock

of such corporation shall consist ; the par value of the same;
to limit the number which each stockholder may be allowed to

hold, to prescribe the entrance fee to be paid by each stock-

holder at the time of subscribing, to regulate the installments

to be paid on each share, and the times at which the same
shall be paid and payable.

Power to force 4. Any such corporation shall have power to issue to each

Sues
1

—1869- member of such corporation a certificate of the shares of stock

'70, c. 129, s. 4. held by him, and to enforce the payment of all instalments and
other dues due to said corporation from the members or stock-

holders by such fines and forfeitures as the corporation may,
from time to time, provide in the by-laws or articles of asso-

ciation of such corporation.

New members 5. Any person or persons applying for membership or stock
to pay sum in any such corporation alter the end of a month from the

piac^themon date °f ^ts incorporation, may be required to pay, on subscrib-
same footing ing such sums or assessments as may from time to time be

members!-- fixed, and assessed in manner as may be provided by said

i869-"70,e.i29 corporation, in order to place such new member or stockholder

on like footing with the original members and others holding

stock at the time of such application.

May be lawful 6. It shall and may be lawful for any such corporation at
to make ad- any time in advance of the time at which such corporation shall

<fec—i869-'7o, cease to exist, according to the plan contained in the article of
c. 129, s. 6. association thereof, to advance to any member thereof for such

premium as may be agreed upon, the same which he would be
entitled to receive upon the dissolution thereof, for any number
of shares therein held by him, or to purchase from any mem-
ber the share or shares of stock held by him at such price or

sum as, according to the articles of association, such member
may agree to receive, and on payment of said sum of money, to

receive from such member security as is hereinafter mentioned
for the payment by such members to said corporation of the

unpaid instalments, to be paid on the share or shares of stock

so sold or redeemed, together with interest at the rate of six

per centum per annum, on the sum of money so paid or ad-
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vanced to such member at such times, and under and subject

to such fines and penalties for non-payment thereof as may be

prescribed by the articles of association of such corporation.

7. The payment of the unpaid installments to be paid on the Loans secured

share or shares so purchased or redeemed with interest upon _i^^|
a
ff'

the sum of money paid therefor as aforesaid, at the rate here- 150. i869-'70,

tofore mentioned, and all fines and penalties incurred in
c ' 129

'
s

*
*•

respect thereof by any such member shall be secured to such

corporation by way of mortgage on real or leasehold property,

or by hypothecation of stock of such corporation held by such

member as may be provided in the articles of association of

any such corporation : Provided, however, that in case of hy- Proviso,

pothecation of stock, no greater sum of money shall at any time

be drawn out by any member than shall have already been
paid in by him on all his shares at the time of such hypotheca-

tion, and such mortgage or mortgages, and the mortgage debt,

or debts intended to be secured thereby as aforesaid, is and are

hereby declared exempt from taxation, the property so mort-

gaged as aforesaid to the corporation being taxed in the hands
of the mortgager.

8. The power is hereby reserved to alter, amend or repeal
at

ay
ieasure—

*

this chapter at pleasure. i869-'7o, o.i92

CHAPTER 1 3

BURNING WOODS.

SECTION

1. No person to fire woods except his

Notice thereof to be given,

Section

2. Penalty". Misdemeanor.

3. Wagoners, &c.

1. No person shall set fire to any woods, except it be his own No person to

property ; nor in that case, without first giving notice in
fire woods ex-

T ,...-- cept his own.
writing to all persons owning lands adjoining to the wood- Notice thereof

lands intended to be fired, at least two days before the time of
j£

^f
glY
iQ'~

firing snch woods, and also taking effectual care to extinguish i.
'

'

such fire before it shall reach any vacant or patented lands near

to or adjoining the lands so fired.

2. Every person wilfully offending against the provisions of Penalty.

the preceding section shall, for every such offence, forfeit and
pay to any person who will sue for the same, fifty dollars, and M^demeanor.i

be liable to any one injured in an action, and shall moreover s .
2.'

'

be deemed guilty of a misdemeanor.
3. If any wagoner or other person encamping in the open Wagoners,

air shall leave his camp without totally extinguishing his camp- f^1860"' 6
'

fire, he shall be liable to a penalty of ten dollars, to be recov-

ered by any person suing for the same, and bs shall be further

liable for the full amount of damages that any individual may
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sustain by reason of any fire getting out from said camp, to be
recovered by action in the Superior Court for the county in

which said camp may be situated, or in which said damage
may be done : Provided, that this section shall apply only to

the counties of Cumberland, Harnett, Bladen, Moore, Hertford
and Chowan.

Sect. 1. N. C. T. E. 263 ; 1 Hawks, 60.

CHAPTER 14

BURNT AND LOST RECORDS AND OTHER PAPERS.

Section

1. Copies of records received in evi-

dence.

2. Copies of destroyed records may be

recorded.

3. How original papers may be re-

corded. Proviso.

4. Copies of lost wills may be admitted

to probate.

5. Judge to issue letters, &e.

6. Contents of destroyed wills, how
established.

1. Destroyed judgments, &c, how
perpetuated.

8. Color of title, how determined. Pro-

viso. Further proviso.

9. Suits on destroyed official bonds,

how prosecuted.

10. Lost witness tickets.

11. Lost conveyances, how replaced.

Section

12. Eecords of any court admissible to

prove deeds.

13. Copies of deed may be recorded on

application to court.

14. Eules to be observed.

15. To have effect as originals.

16. Where records lost or destroyed,

duty of clerk. Proviso.

17. On return of notice clerk to issue ex-

ecution.

18. Judges to have jurisdiction.

19. Written evidence prior to 1st May,

1865, to be deemed sufficient title.

Deeds of conveyance to be received

as evidence.

Provisions of this chapter to in-

clude all records lost both since

and during the war.

20.

21.

Copies of re-

cord received
in evidence.—
1866, c. 41, s.

1.

Copies of des-
troyed records
may be record-
ed.—1866, c.

41, 8. 2.^

How original

papers may be
recorded.
1866, c. 41, s.

8.

1. Whenever the office of any registery shall have been, or

may be destroyed by lire or other accident, and the records and
other papers thereof be burnt or destroyed, the copies of all

such proceedings, instruments and papers as are of record or

registry, certified by the proper officer, though without the seal

of office, shall be received in evidence whenever the original

or duly certified exemplifications would be.

2. All such copies, when the court shall be satisfied of their

genuineness, may be ordered to be recorded or registered.

3. All original papers, once admitted to record or registry,

whereof the record or registry is destroyed, may, on motion,

be again recorded or registered, on such proof as the court

shall require. Whenever any conveyance of real estate, or any
right or interest therein shall have been lost, the registry
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thereof being also destroyed, any person claiming under the

same, may cause the boundaries thereof to be established in

the manner provided for processioning land, or he may proceed

in the following manner to establish both the boundaries and
nature of his estate : He shall file his petition setting forth the

location and boundaries of his land, whose land it adjoins, and

the estate claimed therein, and praying to have his own bound-

aries established, and the nature of his estate declared. All

persons claiming any estate in the premises, and those whose
lands adjoin, shall be notified of the proceedings, and there-

upon, unless they or some of them shall, by answer on oath,

deny the truth of the matters alleged, or some of them, the

court shall order a surveyor to run and designate the bounda-

ries of the petitioner's land, return his survey, with the plot

thereof to court, which, when confirmed, shall, with the declara-

tion of the court, as to the nature of the estate of the petitioner,

be registered and have, as to the persons notified, the effect of

a deed for the same, executed by the person possessed of the

same, next before the petitioner : Provided, however, that in Proviso,

all cases wherein the process of surveying shall be disputed,

and the surveyor shall be forbidden to proceed by any person

interested, the same proceedings shall be had as in like cases

of processioning land. The petitioner shall set forth the whole
substance of the conveyance as truly and specifically as he can,

and if any of the persons notified shall, by answer, deny the

truth thereof, the court may cause proper issues to be submitted
to a jury concerning the execution and contents of the same,
and the true boundaries of the land claimed, and on their

verdict and the pleadings, the court shall adjudge the rights

of the parties, and declare the contents of the deed, if any
deed be found by the jury, and allow the registration of such
judgment and declaration, which shall have the force and effect

of a deed.

4. In all counties where, by the casualties of war or other- Copies of lost

wise, (he original wills on file in the office of Clerks of the Jgjjgg
b
t

*

Courts of Pleas and Quarter Sessions, and will-books, contain- probate.—1868

ing copies, have been lost or destroyed, if the executor or any
~' 9

'
c - 160

'
s - a -

other person has preserved a copy of a will, (the original being
so lost or destroyed,) with a certificate appended, signed by a

former clerk of said Court, and stating that said copy is a cor-

rect one, such copy may be admitted to probate, under the
same rules and in the same manner as now prescribed by law
for proving wills, and the proceedings in such cases shall be
the same as though such copy was the original offered for the
first time for probate, except that the clerk who signed such
certificate, shall on oath, acknowledge his signature, or in case

it shall appear that said clerk has died or left the State, then
his signature shall be proven by a competent witness, and the
witness or witnesses to the original, who may be examined,
shall be required to swear that he or they signed in the pres-

ence of the testator and by his direction a paper writing pur-
porting to be his last will and testament.
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Judge to issue 5. In any suit or proceeding at law, wherein it may become

1868-'
S

9 ?
C

i60
necessarJ to introduce such will to establish title, or for any

s. 2.
' other purpose, a copy of the will and of the record of the pro-

bate, with a certificate, signed by the Judge of Probate for the

County where the will may be recorded, stating that said record
and copy are full and correct, shall be admitted as competent
evidence ; and when a copy of a will shall have been admitted
to probate, as provided in the first section above, the Judge of

Probate shall thereupon issue letters testamentary.

Contents of 6. Any person desirous of establishing the contents of a will
destroyed destroyed as aforesaid, there being no copy thereof, may file

tabiished.—
" his petition, setting forth the entire contents thereof, according

1866, c. 41, s. to the best of his knowledge, information and belief, and all

persons having an interest under the same, shall be made par-

ties, and if the truth of such petition be denied, the court may
direct proper issues to be made up, and the matter in contro-

versy tried by a jury, whether the will was recorded, and if so

recorded, the contents thereof, and the declarations of the

court shall be recorded as the will of the testator ; any devisee

or legatee shall be a competent witness as to the contents of

every part of said will, except such as may concern his own
interest in the same.

Destroyed ^ Every person desirous of perpetuating the contents of any
judgments, destroyed judgments, order or proceedings of court, or any

fea^eZ-K PaPer admitted to record or registration, or directed to be filed

c. 41, b. 5. for safe keeping, other than wills or conveyances of real estate,

or some right or interest therein, or any deed or other instru-

ment of writing, required to be recorded or registered but not

having been recorded or registered, it being competent to

register or record said deed or other instrument at the time of

its loss or destruction, may file his petition setting forth the

substance of the whole record, deed, proceeding, or paper,

which he desires to perpetuate, and if, on the hearing, the

court shall declare the existence of such record, deed, or pro-

ceeding, or paper, at the time of the burning of the office

wherein the same was lodged or kept, or other destruction

thereof, and that the same was there destroyed,%nd shall de-

clare the contents thereof, such declaration shall be recorded or

registered, or filed, according to the nature ot the paper de-

stroyed.

Color of title 8. Every person who shall have been in the continual, peace-

ed^is?™
1

.

11" aD^e an(* quiet possession of land, tenements, or hereditaments,

41,' s. 6. ' situated in the county, claiming, using and occupying them as

his own, for the space of seven years, under known boundaries,

the title thereto being out of the State, shall be deemed to

have been lawfully possessed, under color of title, of such estate

therein as has been claimed by him during his possession,

Proviso. although he may exhibit no conveyance therefor : Provided,
that such possession shall have commenced before the destruc-

tion of the registry office, or other destruction as aforesaid, and
also that any such person, or any person claiming by, through
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or under him, will make affidavit and produce such proof as

shall be satisfactory to the court that the possession was right-

fully taken ; and if taken under a written conveyance, that the

registry thereof was destroyed by fire or other meaus, or was
destroyed before registry as aforesaid, and that neither the

original, or any copy thereof, is in existence: And, provided
further, that such presumption shall not arise against femes
covert, infants, persons of non-sane memory, and persons

residing out of the State, who were such at the time of posses-

sion taken, and were not therefore barred, nor were so barred

at the time of the burning of the office or other destruction.

9. Suits on official or other bonds lodged in any office, which Suits on des-

are destroyed with the registry thereof, may be prosecuted by £°^d official

petition against the principal and sureties thereto, and the pro- prosecuted.

ceedings shall be as in the former Courts of Equity. 1866, c. 41, s. 7

10. The court may allow other witness tickets to be filed witness tick-

in place of such as may be destroyed, upon the oath of the ets.-i866,c.4i

witness, or other satisfactory proof.

11. Where any conveyance, executed by any person, or Lostconvey-

sheriff, clerk and master, or commissioner of court, has been a
?
ces

,
h^8

r

6

e
6

"

lost, and the registry thereof destroyed as aforesaid, and there \, 41^ s
'.

9.

is no copy thereof, such persons, whether in or out of office,

may execute another of like tenor and date, reciting therein

that the same is a duplicate, and such deed shall be evidence
of the facts therein recited, in all cases wherein the parties

thereto are dead, or are incompetent witnesses to prove the

same, to the extent as if it was the original conveyance.
12. The records of any court, in or out of the State, and all Records of any

transcripts of such records, and the exhibits filed therewith in £°
u
^

ad^si~

any case, shall be admissible to prove the existence and con- deeds.—1866,

tents of all deeds, wills, conveyances, depositions and other c
«
41

»
s - 10 -

papers, copies whereof are therein ^set forth or exhibited, in all

cases where the records and registry of such as were, or ought
to have been recorded and registered, or the originals of such
as were not proper to be recorded or registered, have been de-

stroyed as aforesaid, although such transcript or exhibits may
have been informally certified ; and when offered in evidence
shall have the like effect as though the transcript or record was
the record or transcript of the record of the court whose
records are destroyed, and the deeds, wills and conveyances,
depositions and other papers therein copied or therewith
exhibited, were original.

13. The copies aforesaid of all such deeds, wills, convey- Copies ofdeed

ances and other instruments proper to be recorded or register-W be rec°r"

t ,. i . ., r r i. . , °
-, 1 ded on appli-

ed, as are mentioned in the preceding section, may be recorded cation to court,

or registered on application to the court, and due proof that g"
1

^
66

'
c

*
41

'

the original thereof was genuine.
14. The following rules shall be observed in petitions and Kuies to be

motions under this chapter : The facts stated in every petition observed.--

or motion shall be verified by affidavit of the petitioner that I2?
6

'
°' *'

they are true according to the best of his knowledge, informa-
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tion and belief; the instrument or paper sought to be estab-

lished by any petition shall be fully set forth in its substance,

and its precise language shall be stated when the same is re-

membered. All persons interested in the prayers of the peti-

tion or decree, shall be made parties. ISTo petition to declare

the contents of a deed or will, or any matter of record, shall be
filed but within five years next after the ratification of this act:

Proviso. Provided, however, that infants, femes covert, persons of non-

sane memory and non-residents, may file such petition within

one year after the disability is removed. Petitions to establish

a registered paper may be filed in the Superior Court, and pe-

titions to establish a record ot the County Court, Superior Court,

and Court of Equity, shall be filed in the Superior Court of the

County where the record is sought to be established. Other
petitions may be filed in the Superior Courts. The costs of

every suit under this chapter shall be paid as the court may
decree. Appeals shall be allowed as in all other cases, and
where the error alleged shall be an erroneous finding by
the Superior Court, of a matter of fact, the same may be
removed on appeal to the Supreme Court, and the proper
judgments directed to be entered below.

To have same 15. The records and registries allowed by the court in pur-

nais.—i866
lg

c"
snance of this chapter shall have the same force and effect as

41, s. n. ' original records and registries.

Where rec'rds 16. Where in such counties other records have been so lost

troyed, duty or destroyed, and such records would have furnished the only
of clerk.— legal evidence of costs due to former Clerks of the Superior
i868-'9, c. 160, Qourts? clerks and Masters in Equity, Clerks of the Courts of

Pleas and Quarter Sessions, or of former sheriffs, or of tax

fees due to attorneys, and where, in such cases, by means of

fieri facias returned without sale, or by any transcript or

paper, now in tiie office of the Clerk of the Superior Court, a

memorandum of costs, due either former clerks, or sheriffs, or

fees due attorneys, can be obtained, it shall be the duty of the

Clerk of the Superior Court, upon application of one of the

parties to whom costs or fees are supposed to be due, to issue

notice to the party or parties from whom they are supposed to

be due, twenty days before any term of the Superior Court,

setting forth the amount of costs due each of said former officers,

and the amount of the tax fee, the time at which said costs' or

fees became due, with the name and style of the suit or pro-

ceeding in which they accrued and citing such party or parties

to appear at the next term of the Court and plead or answer :

Proviso. Provided, that notice shall not issue until the applicant shall

have made oath before the Clerk of the Superior Court that

such costs or fees have not been paid.

On return of 17. If, upon the return of such notice, the defendant shall
notice clerk to enter pleas within the first three days of the term, then such

tkjB.~i868->9, case shall be entered upon the trial docket, and a jury may be
c. 160, s. 4. empanneled to try any question at issue between the parties,

whether it be the former existence and destruction of the
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record, or payment, and if said issue or issues shall be decided

in favor of the plaintiff, or if the defendant shall fail to plead

as aforesaid, then, in either event, judgment shall be entered

for the plaintiff, and the clerk shall issue execution.

18. The Judges of the Superior Courts shall have the same Judges to have

jurisdiction, in the re-establishment of lost or destroyed re- {^glg^"^
cords of the Courts of Pleas and Quarter Sessions, by petition s . 5.

or otherwise, as was given to the Courts of Pleas and Quarter JS£JJ> J* \f
Sessions, by any law or laws before said Courts were abolished. 8 . l. '

And, in any other cases where deeds or any other matter

should be of record, shall be lost or destroyed, the Probate

Judge in any such county where the same occurs, shall have

the same jurisdiction in the re-establishment of such lost deeds

or other matter.

19. The recitals, reference to, or mention of any decree, or- written evi-

der, judgment or other record of any court of record of any ^T^rto"
county in which the court-house, or records of said courts, or May 1st, i860,

both, have been destroyed by fire or otherwise, contained, re- to
fci

d
nt?itie

cited or set forth in any deed of conveyance, paper writing, or _isn-'2, e.

other bona fide written evidence of title, executed prior to the 64
>
s - l -

first day of May, one thousand eight hundred and sixty-five,

by any executor or administrator with a will annexed, or by
any Clerk and Master, Superior Court Clerk, County Court
Clerk, Sheriff or other officer, or commissioners appointed by
either of said courts, and authorized by law to execute said deed
or other paper writing, shall be deemed, taken and recognized

as true in fact, and shall he prima facie evidence of the exist-

ence, validity and binding force of said decree, order, judgment
or other record so referred to or recited in said deed, or paper
writing, and shall be to all intents and purposes binding and
valid against all persons mentioned or described in said instru-

ment of writing, deed, &c, as purporting to be parties thereto,

and against all persons who were parties to said decree, judg-
ment, order or other record so referred to or recited, and
against all persons claiming by, through or under them or

either of them.
20. Said deed of conveyance, or other paper writing, exe- Deeds ofeon-

cuted as aforesaid, and registered according to law, shall be veyance to be

allowed to be read in any suit now pending or which may here- idence.—1370-

after be instituted in any court of this State, as prima facie '*, c -
86

>
s

-
2 -

evidence of the existence and validity of the decree, judgment,
order, or other record upon which the same purports to be
founded, without any other or further restoration or reinstate-

ment of said decree, order, judgment, or record, than is con-

tained in the provisions of this chapter.

21. The provisions of this chapter shall extend to records of provisions of

court which have been destroyed by fire or otherwise since as this chapter

well as during the war, and to any deed of conveyance, paper corSstiotb
writing, or other bona fide evidence of title executed before since and du-

the destruction of said records and prior to the ratification of f^3^™&T
this chapter. s . 2. '

8
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CHAPTER 1 5.

CAPITOL AND PUBLIC BUILDINGS AND GROUNDS.

Section

1. Powers and duties of the Keeper,

2. Superintendent of Capitol Square.

3. Charge of arsenal, &c.

4. Shall furnish offices. Duty and pay

of Keeper. Board to secure capital

from fire.

5. Booms not to be used as* sleeping

apartments. Keeper to keep keys.

6. Appropriation of rooms in capitol.

7. Keeper to give bond.

8. Disorderly conduct in eapitol pro-

hibited. Penalty.

9. Penalties against infants paid by

parent or guardian.

10. Amount appropriated to capitol

square, &c.

11. All accounts for labor to be sworn

Section

to. Secretary of State to certify

accounts only of persons employed

by Keeper of capitol.

12. All accounts for fuel to be sworn to.

13. Governor may lease executive man-
sion. Bepairs, &c.

14. Governor to collect rents, &c.

15. Keeper of capitol supervisor of pub-

lic lots^. May lease them.

16. Penalties for trespass on public lots.

17. Committee to take inventory of fire-

arms, weights and measures, &c.

18. Moore and Nash squares to be orna-

mented. Vacant State lots to be

improved.

19. Free access to them to bo allowed.

Powers and
duties ofkeep-
er.—1870-'l,
c. 175, s. 1.

»,

Sup't of capitol

square.—1870-
'1, c. 175, s. 2.

Charge of ar-

senal, &c.

—

1870-'l, c.175,
s. 3.

Shall furnish
offices.—B. C.
c. 103, s. 3.

Duty and pay
of keeper.

1. The keeper of the capitol shall perform all the duties and
have all the rights as hereinafter prescribed ; as to the man-
ner of performing his duties he shall he under the general di-

rections of a board, consisting of the Governor, Secretary of

State, Treasurer and Attorney General ; but he shall have the

absolute right to appoint and control all lawful subordinates,

such as watchman of the capitol. workmen on the grounds,
and servants about the capitol and its appurtenances.

2. There shall be no Superintendent of capitol square as

contra-distinguished from the keeper of the capitol.

3. The keeper of the capitol shall also have charge of the

arsenal located in the capitol square, under the superintendence

of the Adjutant General, and shall receive fifty dollars per

year for the performance of his duties in that particular ; and
the separate office of keeper of the arsenal is hereby abolished.

4. The board shall take charge of and keep in repair the

public buildings ot the State in the city of Raleigh ; shall,

from time to time, as the same may be needed, procure, fur-

nish, and keep in repair, for the public offices of the capitol,

all necessary office furniture, and the keeper shall take care of

the furniture, sweep and cleanse off cobwebs and dust from all

the unoccupied parts of the buildings; keep the keys of the

several doors not occupied as offices, and conduct visitors

through the capitol, whenever requested to do so ; shall, under

the direction of the board, trim or remove trees standing in

the public square, and remove the leaves and other rubbish as

often as may be necessary ; and shall perform any other duty

required by this chapter, of which he is capable, whenever es-



Chap. 15.] capitol, public buildings, &c. 115

pecially ordered by the board so to do. For which services

the keeper shall receive a reasonable and just price; which, as

well as all other expenditures allowed by this chapter, shall be

paid by the treasurer, on a certificate by the board, of the work
done and the price allowed for it. The board at all times are

^//capitol"
required to use such means as may secure the capitol from lire, from fire.

5. The rooms in the capitol shall not be used as sleeping

apartments, and no beds shall be kept in any room save only be used as

that used by the keeper; and he shall remove all beds and sleeping apart-

sleeping couches, which may be introduced by any person into Keeper to keep

any of the rooms ; and shall take charge of and keep all the keys.—R. c.

keys of the rooms, except only such as are used by the heads
c-

'
s '

of the departments ; and of them for such time as they are not

so nsed.

6. The rooms of the capitol, other than the Senate Chamber Appropriatino

and House of Representatives, shall be appropriated as follows: capitol?—E. c.

The two west rooms of the southern division of the capitol c. 103, s. 5,

shall be appropriated to the executive ; the two east rooms in

the southern division shall be appropriated to the Public Treas-

urer ; the two east rooms in the northern division shall be ap-

propriated to the Supreme Court, and the two rooms opposite

to the Secretary of State and the Auditor ; the upper room in

the east wing to the State Library ; and the room number three,

in the west wing, shall be appropriated and set apart as a room
for the Superintendent of Public Instruction.

7. Before entering upon the duties of his office, the keeper Keeper to give

of the capitol shall execute boid with good security, in the c.°i03~^. 6;

sum of two hundred and fifty dollars, payable to the State of

North Carolina, and conditioned for the faithful discharge of

his duties : the bond shall be deposited in the office of Secre-

tary of State, and be renewed every two years under the care

of the board ; and shall be put in suit whenever in their judg-
ment the conditions thereof, or any of them, may have been
broken ; and the same shall not be discharged, until the whole
penalty is exhausted in damages.

8. AH rude and riotous noises and disorderly conduct in the Disorderly

capitol are forbidden, under a penalty of five dollars ; and any capitolprohib-
person who shall write or scribble on the walls of the capitol, ited.—R.c. c.

or mark, deface, or besmear them, or shall do or commit any 103
'
s

'
7 '

nuisance in the capitol building or anj part thereof or near
thereto, shall pay a like penalty, to be recovered for the use

of the State, before the inteudant of police, or any Justice of
the Peace for Wake county ; and the said keeper shall arrest

such as are guilty of violating the provisions of this section, Penalty.

and carry them immediately before said intendant, or justice^

and prosecute the offender for the penalty.

9. If such offence be committed by an infant under the age Penalties

of twenty-one years, his guardian or parent, (as the case may pff^by pf?ent
be,) shall also be liable to the penalty prescribed by this chapter, or guardian.—

to be recovered as above directed. f
*
c - c - 103

'
s *

10. A sum not exceeding six hundred dollars be and the Amount ap
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propriated for same is hereby set apart annually, out of any money in the

^istoJ?
11^6

" treasury not otherwise appropriated, which may be used in

so, s. l.
' caring for the capitol square and public grounds in the city of

Raleigh.
All accounts 11. No account for work or labor done on the capitol square

Svom°to.-
be

or Public grounds in the city of Raleigh, or in the Senate Cham-
lsro-'i, c. 80, ber, or House of Representatives, or in any roomor office in the
s - 2>

capitol, or in any building connected with the square or grounds
aforesaid, shall be audited or paid, until the same is sworn to

Secretary of before the Secretary of State, to be just and true, and so eerti-

Sount

C

oniy
fy

fied by that officer." Nor shall the Secretary of State certify

ofpersonsem- the account of any laborer for work done or services rendered

llepe? oYthe
6 m any °f 8a^ buildings or on any of said grounds, unless it be

capitol. made to appear that said laborer or employee has been em-
ployed by the keeper of the capitol.

ah accounts 12. No account for wood, or fuel or for coal shall be audited
for fuel tobe or pa](j un til the claimant make oath as above, that the account

i87o-'i, c 80, is just and true, and that the number of cords of wood, or
s - 3 - tons of coal, charged for, have been delivered within the enclos-

ure of the capitol square.

Governor may 13. The Governor is authorized and directed to lease the
lease exec' tive executive mansion and the ground attached to the same, pro-
mansion.— .Till i

&
i «., ,r

.

i87o-'i,c. 282, vided he does not choose to occupy the same as a family resi-
s

-
L dence, to some suitable and discreet person or persons for the

period of twelve months, and at such price as he may deem
reasonable and just ; and he is authorized to have such repairs

Repairs, &c. made upon the said building amd outhouses and fences enclosing

the same as he may deem necessary to preserve the property
and keep it from ruin and decay, and for such purposes he
may use the proceeds of the lease of this property, and the

proceeds of the lease of other public lots, and such sums of

money as may be collected for rents now due.

Governor to 14. The Governor is further authorized and directed to col-

&
11

!!i87o-'i
^ec^ k.v smt or otherwise, all such sums of money as may now

c.

C

2S2, **. 2. ' be due for rents accrued, and he is further empowered to adjust

and settle with the Raleigh and Gaston Railroad Company any
claim which the State may have against said company for the

use of its property or for right of way over any of the public

lots belonging to the State in the city of Raleigh.

Keeper of cap- 1&. The keeper of the capitol is appointed supervisor of all

lt

f ubn
e

7ot8
r ^e other PUDlic l°ts belonging to the State in the city of Ra-

^is^o-'ijO. leigh, except such as may be occupied by the Institution for
28a, s. s- the Deaf and Dumb, and the public schools, and he is author-

ized to lease such lots or such part thereof as it may be proper

May lease to lease, and upon such terms as may be reasonable and proper,
them. for tne period of twelve months ; and he is required to turn

over the proceeds of such renting to the Governor whenever
the same may be demanded, after retaining for his services ten

per cent, thereof.

Penalties for £?• ^ an7 person or persons shall wilfully trespass upon any
trespass on of the public lots aforesaid, or shall cut any timber or commit
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any waste, or shall refuse to surrender possession after the ex- public lots.—

piration of their leases, or if any person or persons now in
s>
4~ '

c '

possession of any of said lots above mentioned shall refuse to

leave the same and shall further refuse to surrender possession

within ten days after demand made by the keeper of the capi-

tol, said person or persons shall be guilty of a misdemeanor,
and may be indicted in the Superior Court of Wake county

;

and it shall be the duty of said keeper of the capitol to report

all such violations of law to the Governor or to the Attorney
General, and if any of the said persons shall be convicted, they

shall be fined or imprisoned, at the discretion of the court.

17. For the better protection of the arms and other state Committee to

property, a committee be appointed to take an inventory of the
of^Ve^arms°

ry

firearms and other property in the arsenal, and also an inven- weights and

tory of weights and measures, &c, now on hand, and take the
™5sjo5l

,

o^"
receipt of the keeper of the capitol for the same in duplicate, 282, s. 5.

'

one copy of which shall be deposited in the executive office and
the other shall be retained by the keeper of the capitol.

18. The board of commissioners of the city of Raleigh shall *Joore and

have power to grade, lay out in walks, plant with trees, shrub- t0 ^
s

e

S

rna-
res

bery and flowers, and otherwise adorn Moore Square and Nash mented.—mi
Square in said city, so as to make the same an ornament to the " 2

'
c * 205,s

'

'

city, and to that end they shall have the general charge and
management of said squares. They may improve in like man- J^J to\>?im-
ner any of the vacant lots belonging to the State within the proved.

city limits not otherwise specially appropriated.

19. Nothing herein contained shall be construed to authorize Free access al-

said commissioners to prevent the free access of well behaved 1871-% c. 205,

persons to said square and lots except at unreasonable hours or s -
2 -

for some temporary purpose specially to be designated by the

board.

CHAPTER 1 6.

CATTLE AND OTHER STOCK.

Section

1. Owner of stock to have a mark or

brand ; to be recorded.

2. Penalty for killing in the woods and

not showing head, ears and hide in

two days.

3. Cattle not to be driven into this

from any other State, between 1st

of April and last day of November.

Penalty. Proviso. Non-residents

within 5 miles of, or owning land

in the State, exempt from penalty.

4. Cattle not to be driven from certain

places into the highlands, when.

5. When driven from one part of the

State through another must be

Section

certified to be healthy, &c. Mis-

demeanor for Justice to grant cer-

tificate without affidavit.

6. Persons allowing distempered cat-

tle to go at large to be deemed

guilty of a misdemeanor, &c.

7. Where subject to damage only.

8. When not subject to penalty.

9. Stone horses and mules two years

old not to go at large. Penalty

$20.

10. Eemedy before Justice for stock

killed on Eailroads, &c.

11. What shall be evidence of negli-

gence.
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Owner ofstock 1. Every person who hath any horses, cattle, hogs or sheep,

SteUSPS* shall have an ear-mark or brand different from the ear-mark
or brand; to _ -. . . . t

be recorded.— and brand oi all other persons, which he shall record with the
E. c. c. ir, s. clerk of the County Commissioners of the count}' where his

horses, cattle, hogs, or sheep are ; and he shall brand all horses

eighteen months old and upwards with the said brand, and ear-

mark all his hogs and sheep six months old and upwards with

the said ear-mark ; and ear-mark or brand all his cattle twelve
months old and upwards. And if any dispute shall arise about
any ear mark or brand, the same shall be decided by the record

thereof.

Penalty for 2. If any person shall kill any neat cattle, sheep, or hogs in

woodf and not
tne W()°ds, he shall, within two days, show the head and ears

showing head, of such hog or sheep, and the hide, with the ears on, of such
ears, and hide neat }3eas t or cattle, to the next magistrate, or to two substan-
in two days.— . . ,. . . .

'
. ^ . '

K. c. c. i7,s. tial treeholders, under penalty oi ten dollars, to any person
2 - who will sue for the same.

Cattle not to 3. If any person who shall be a resident citizen of another

Uiifstat^from
State or one of the territories, shall drive or cause to be driven

any other into any county in this State, any horses, mules, hogs, cat f
le,

Irst
e

Ap?ii
W
a

e

nd
or snee P> between the first day of April and the last day of

last day oi No- November, and suffer them to run at large in any marsh or

Penalty S5
f<jrest range in this State, he shall forfeit five dollars, for each
head so permitted to run at large, to any one who may sue for

the same, or proceed by attachment, in case the offender is not

Non-residents to ne *olir| d. Provided, however, that this section shall not
within 5 miles apply to persons actually residing within five miles of the State

i°and^inThe
ng

^ne ?
nor to any non-resident, who, for the time being may own

State, exempt in said county any estate in land for one year, or other higher

when?^f<jfc es^ate 5
nnless such non-resident shall bring into the range more

17, s. 3. than at the rate of twenty head of any of said beast?, for every
two hundred acres of land owned by him in manner aforesaid,

in said county.
rattle not to 4. No person shall drive any cattle from those parts of this*,

certain' phfceT or anJ other State, where the soil is sandy and the natural

into the high- production or growth of timber is the long-leaved pine, into or

K!eJL7
e

s.'i"
through any of the highland parts of the State where the soil,

or growth of timber, is of a different kind, between the first

day of April and the first day of November, under the penalty

of four dollars for each head of cattle so driven, to be recovered

as last aforesaid.

when driven 5. No person shall drive any cattle from any part of the

??!S °cf ?,f
rt State through any other part thereof, without first obtaining

ot the btate , o . V , r » a
through an- and carrying with him a certificate under the hands and seals

eertmed't^De
6
°^ two J ust i ces °f tne Peace of the county where such cattle

healthy, &c. were severally purchased or collected from range, accompanied
with an affidavit of the owner setting forth the place where
said cattle were purchased, or had ranged as aforesaid, and de-

scribing therein the nature of the soil and growth of timber on
Misdemeanor such place; and also that said cattle were, at the time of pur-

grant certifi- chase or removal, sound and free from any infectious distemper.
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And if any Justice shall .grant such certificate without such <»ate without

affidavit of the owner, it shall be deemed a misdemeanor in affidavit—K.

J32
7 C. c. 17, s. o.

omce.
6. If any person shall drive or cause to be driven any cattle Persons allow

from any county in this State, or from any county or district Sfe^aSSeto
in any other State into any county in this State, at any time be- go at large to

tween the first of April and the first day of November, knowing Redeemed

such cattle to be distempered or otherwise mtected, or permit misdemeanor,

any distempered cattle to roam at large and enter any unin- <^—18&8-9,

fected district, shall be guilty of a misdemeanor, and, upon con-

viction, he shall be subject to fine and imprisonment at the dis-

cretion of the court, and be further liable to an action for all

damages which may arise from a violation of this section.

7. If any person shall drive or cause to be driven any Where subject

cattle as aforesaid, not knowing them to be infected, and losses onlr—i!b8-'9
should be sustained by the spreading of distempers or infection «. 50', s. 2.

from said cattle, such person shall be subject to damages only.

8. If any person complies with the requirements of sec- Whennotsub-

tion five, without regard to growth or locality, said person ^gesSsJa
J '

shall not be subject to the above penalties. so, s. s.

9. No person shall let go at large any stone-horse or stone- stone-horses

mule of two years old or upwards, upon penalty of forfeiting ye^oidVot
twenty dollars to the taker up of any such stone-animal, pro- to go at large.

vided the same be found running at large not within the con- |
ei

Q
alt

/ f%°'s

"

fines of any fence, water, marsh, or swamp. €.'

10. When any cattle or other live-stock shall be killed, or Remedybefore

otherwise injured, by the engines or cars running upon any justice for

railroad, the owner may sue out a warrant from any justice of railroads, &e.

the peace and have the same served on the president, or any **. 0. c i7, s.

director, stockholder, or acting agent for such railroad com-
pany ; and, upon return thereof, such justice shall cause two
freeholders to be summoned, who after being duly sworn by
him shall hear evidence, and upon proof of suen injury, shall

assess the amount of damages which the owner shall have sus-

tained ; and the justice shall enter judgment, and issue exe-

cution therefor against the said company
11. When any cattle or any other live stock shall be killed what shall be

or injured by the engines or cars running upon any railroad, it evidence of

shall be primafaeie evidence of negligence on the part of the uUWV.'V.
company in any suit for damages against such company : Pro-
vided, however, that no person shall be allowed the benefit of
this act unless he shall bring suit within six months after his

cause of action shall have accrued.
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CHAPTER It

CODE OF CIVIL PROCEDURE.

TITLE I.

II.

III.

IY.

Y.

YI.

VII.

VIII.

IX.

X.

XL

XII.

XIII.

XIV.

XV.
XVI.
XVII.

XVIII.

General provisions in regard to actions.

Superior Courts.

General, provisions as to civil actions.

Limitation of Actions.

Parties to civil actions.

Oe the place of trial of civil actions.

Manner of commencing- civil actions ani>

the service of the summons.

Of the pleadings in civil actions.

Of the provisional remedies in civil

ACTIONS.

Of the trial and judgment in civil actions.

Of the execution of judgment in civil

ACTIONS.

Of the costs in civil actions.

Of appeals in civil actions.

Of the miscellaneous proceedings in civil

actions and general provisions.

Actions in particular cases.

General provisions.

Regulations respecting existing suns.

Of the Supreme Court.

TITLE I.

GENERAL PROVISIONS.

Section

1. Remedies.

2. Actions.

3. Special proceedings.

4. Division of actions.

5. Criminal action.

6. Civil action.

Section

7. Remedies not merged.

8. To what actions these enactments

applicable.

9. Definition of Court ; to mean clerks

when.
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TITLE II.

SUPERIOR COURTS.

10.

n.

Section

9a. Elections for Judges of Superior

Courts.

Original civil jurisdiction of the

Superior Courts.

Terms of the several Superior

Courts.

11a. Special courts provided for.

115. Notice to chairman of County Com-
missioners.

lie. Powers, <fcc.

lid. Terms shall last how long.

lie. Certificate of attendance.

11/. Judge to report, &c.

llg. Clerk to report.

11A. Subpoenas, &c.

IK. Grand Juries.

iy. Parties may apply to Superior

Court for relief in vacation.

Section

11&. Cases acted on in Superior Court

during vacation do not conflict

with court in term time.

111. Court of Oyer and Terminer. Pow-
ers.

11m. Where held, &c.

lln. Judge to fix time of session, &c.

llo. Special venire.

lip. Witnesses to be summoned, &c.

ll^. Courts of oyer and terminer may
remove trial to anothor county.

lift Commission to be copied and re-

corded, when.

lis. Notification shall be given in case

of removal of any cause for trial.

Powers, &c.

11£. As many courts shall be held as

necessary.

TITLE IK
GENERAL PROVISIONS AS TO CIVIL ACTIONS.

12. Forms of civil actions—Distinction

between actions at law and suits

in equity abolished.

18. Parties designated, plaintiff and

defendant.

14. Actions on judgments, when they

may be brought.

15. Feigned issues abolished.

TITLE IV.

LIMITATION OF ACTIONS.

CHAPTER I.

ACTIONS IN GENERAL.

16. Time of commencing actions in . IT. Period of limitation ; objection!

general.
| must be taken by answer.

CHAPTER II.

TIME OF COMMENCING ACTIONS FOR THE RECOVERY OF REAL
PROPERTY.

18. When the State will not sue. Thirty

years possession. Twenty-one
years possession under color-

able title.
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Section

19. Such possession valid against claim-

ants under the State.

20.. When persons having title must sue.

21. Proviso in ease of judgment for

plaintiff reversed, &e.

22. Seizin within twenty years when
necessary.

28. When adverse possession for twenty

years.

Section

24. Action after entry.

25. Possession presumed. Occupation

wlien deemed under legal title.

26. Relation of landlord and tenant.

27. Persons under disabilities.

28. Cumulative disabilities.

29.. Railroads. <fec, not barred.

CHAPTER IIL

TIME OF COMMENCING ACTIONS OTHER THAN FOR THE RECOVERY

OF REAL PROPERTY.

SO. Periods of limitation prescribed.

31. Ten years.

32. Seven years.

33. Six years.

34. Three years,

35. One year.

36. Six months.

37. Action for other relief.

38. Limitations to apply to actions by

the State.

39.. Action upon an account current;

the statute begins to run, when.

CHAPTER IV.

GENERAL PROVISION AS TO THE TIME OF COMMENCING ACTIONS.

40. When aetion deemed commenced.

41. Exception—defendant out of the

State.

42. Exceptions—persons under difficul-

ties.

43. Death of a person entitled before

limitation expires.

44. Actions by aliens ; time of war not

counted.

45. When judgment reversed, <&e.

46. Time of stay by injunction, not

counted.

47. Time during controversy about pro-

bate of will, &c, not counted.

48. Disability must exist when the right

of action .accrued.

49. When several disabilities:; all must

be removed.

50. Acknowledgment by partner, <fcc.,

after dissolution.

5L, Acknowledgment or new promise

must fee in writing.

52. Co-tenants .; when some barred,

others not.

53. This title not applicable to bills,

&c. , of corporations, or to bank

notes.

54. Ncrto actions against directors, &c.

ofmoneyed corporations or bank-

ing associations ; limitation in

such cases prescribed.

H&. Certain suits against banks barred.

TITLE V.

PARTIES TO CIVIL ACTIONS.

55. Party ill "interest to sue. Action by

grantee of land held ^adversely.

Assignment of thing in action.

SS. Action by and against a married

woman.

W7. Action by executor, trustee, &e.

58. Infant to appear by guardian.

59. Appointment of guardian in partic-

ular action.
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Section

59a. Guardians ad litem to file answer.

Costs.

60. Who to be plaintiff.

61. "Who to he defendent.

62. Parties to be joined, &c.

63. Parties to bills and notes, &c.

Section

63a. Suits brought against joint con-

tractors.

64. Existing suits ; action when not to

abate.

65. Court may determine controversy

and interpleader.

TITLE VI.

OF THE PLACE OF TRIAL OF CIVIL ACTIONS.

66 Actions to be tried where subject

matter situated.

67. Actions to be tried where cause of

action arose.

6S. Actions to be tried where defend-

ant resides.

68a. Suit upon official bonds; to be tried

in county where given.

69. Change of place of trial.

69a. Suits may be removed to adjoining

judicial districts when Judge is

interested.

TITLE VII.

OF THE MANNER OF COMMENCING CIVIL ACTIONS,
AND THE SERVICE OF THE SUMMONS.

70. Manner of commencing civil ac-

tions.

79.

71. Summons ; by whom issued, &c. 80.

72 Power to sue as a pauper ; how ob- 81.

tained. 82.

72a Court may assign counsel. 83.

m. No costs or fees recoverable.

73. Form of the summons. 84.

74. What summons to contain. 85.

75. Return of summons.

76. Service of the complaint. 86.

77. Plaintiff failing to file complaint 87.

within ten days. 88.

78. Plaintiff failing to file complaint 89.

within the time for defendant's 90.

appearance.

Time of filing pleadings may be

enlarged.

Plaintiff shall name an attorney,

Notice of no personal claim.

Manner of service of summons.

Service by publication ; form of

summons.

Manner and effect of publication.

Defendant allowed to defend be-

fore and after judgment.

Action for foreclosure of mortgage.

Joint and several debtors—Parties.

When service complete.

Proof of service.

Jurisdiction—Appearance—Notice

of lis pendens.

TITLE VIII.

OF THE PLEADINGS IN CIVIL ACTIONS.

CHAPTER L.

OF THE COMPLAINT.

J

93. Complaint, what to contain.91. Forms of Pleading

92. Complaint.
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CHAPTER II.

THE DEMURRER.

Section

94. Defendant to demur or answer.

95. "When defendant may demur.

96. Demurrer shall specify grounds of

objection.

97. How to proceed if complaint be

amended.

Section

98. Objection not appearing on com-
plaint.

99. Objection when deemed waived.

CHAPTER III.

THE ANSWER.

100. Answer, what to contain.

101. Counterclaim.

101a. Bank note or certificate of deposit

a set-off.

101S. When and where bank-bill shall

be a legal set-off.

101c. Who entitled to the benefits of two

last sections.

lOld. Remedy maybe by injunction.

102. Several defences.

103. Demurrer and answer.

104. Sham irrelevant defenses.

CHAPTER IV.

THE REPLY.

.107, Demurrer to reply.105. Reply ; demurrer on answer.

106. Motion for judgment to answer,

CHAPTER V,

DUTIES AND POWERS OF THE CLERK OF THE SUPERIOR COURT

IN RELATION TO THE PLEADINGS, AND IN COLLATERAL MAT-

TERS.

106. Jurisdiction of clerk on pleading,

&c.

109. Either party may appeal.

110. Duty of the clerk on appeal prayed.

111. Issues of law, sent to Judge.

112. Party to be heard before Judge.

113. Duty of Judge on appeal.

114. Judge to keep a Docket.

115. Judgment on matter of fact final

;

on matter of law may be ap-

pealed from.

CHAPTER VI.

GENERAL RULES OF PLEADING.

116. Pleadings to be subscribed and ve-

rified.

117. Pleadings, how verified.

118. Items of account
;
particulars.

119. Pleadings, how construed.

120. Irrelevant or redundant ; indefinite

or uncertain.

121. Judgments, how to be pleaded.

122. Conditions precedent, how to be

pleaded ; instrument for pay-

ment of money only.

123. Private statutes, how to be pleaded.

124. Libel and slander, how stated in

complaint.
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Section

125. Answer in such cases.

126. What causes of action may be join-

ed in the same complaint.

Section

127. Allegation not denied,

deemed true.

when to be

CHAPTER VII.

MISTAKES IN PLEADING AND AMENDMENTS.

128. Material variance.

129. Immaterial variance.

130. A failure of proof, when.

131. Amendment of course after allow-

ance of demurrer.

132. Amendments by order.

133. Belief, in case of a mistake.

134. When plaintiff ignorant of the name
of defendant.

135. Errors or defects not substantial to

be disregarded.

136. Supplemental pleadings.

CHAPTER VIII.

OF THE QUALIFICATION AND GENERAL DTJTIE8 OF CLERKS OF

THE SUPERIOR COURTS.

137. Bond of Clerk.

138. Bond, how approved.

139. Qualification of Clerks.

140. Failure to give bond, &c.

141. Office, where to be kept ; when to

be open.

142. To receive official papers, &c.

143. To keep records.

144. Books to be kept by Clerks.

145. Books to be furnished by Secretary

of State.

146. Papers in each action to be kept

separate and filed together.

147. Solicitor to examine records.

TITLE IX.

OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS.

CHAPTER I.

ARREST AND BAIL.

148. No person to be arrested, except as

prescribed.

149. In what cases.

150. Order for arrest, by whom to be

made.

Affidavit to obtain order for arrest.

To what actions this chapter ap-

plies.

Security by plaintiff before order

for arrest.

Order, when made, and its form.

Affidavit and order to be delivered

to sheriff, and copy to defendant

155. Arrest, how made.

156. Defendant to be discharged on bail

or deposit.

151.

152.

153.

154

157.

158.

159.

160.

161.

162.

163.

164.

165.

166.

167.

168.

169.

170.

Bail, how given.

Surrender of defendant.

Surrender of defendant.

Bail, how proceeded against.

Bail, how exonerated.

Delivery of undertaking to plaintiff,

and its acceptance or rejection

by him.

Notice of justification. New bail.

Qualification of bail.

Justification of bail.

Allowance of bail.

Deposit with the Sheriff.

Payment of deposit into court.

Substituting bail for deposit.

Deposit, how disposed of.
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Section

171. Sheriff, when liable as bail.

172. Proceedings on judgment against

sheriff.

173. Bail liable to sheriff.

174. Vacating order of arrest or reducing

bail.

175. Affidavits on motion.

Section

175a.Debtor confined for want of bail

may give bail. Bond returned

to next court

175b. Costs paid by bail in certain cases.

175c. Bail not discharged by amendment
of process unless, &c.

CHAPTER II.

CLAIM AND DELIVERY OF PERSONAL PROPERTY.

176. Delivery of personal property.

177. Affidavit and its requisites.

178. Requisition to sheriff to take and

deliver the property.

179. Security by plaintiff.

180. Exception to sureties.

181. Defendant, when entitled to re-

delivery.

182 Justification of defendant's sureties.

183 Qualification and justification of

sureties.

184. Property, how taken when conceal-

ed in building or inclosure.

185. Property, how kept.

186. Claim of property by third person.

187. Notice and affidavit, when and

where to be filed.

CHAPTER III.

INJUNCTION.

188. Injunction by order.

189. Injunction, in what cases.

190. At what time it may be granted.

Copy affidavit to be served.

191. Injunction after answer.

192. Security upon injunction. Dam-
ages.

193.

194.

195.

196.

Order to show cause. Restraint in

meantime.

Security upon injunction to sus-

pend business of corporation.

Motion to vacate or modify injunc-

tion.

Affidavits on motion.

CHAPTER IV.

ATTACHMENT.

197. Property of foreign corporations, 202.

and of non-resident or abscond- 203.

ing, or concealed defendants,

may be attached. 304.

198. Publication to be made.

199. Warrant, by whom granted. 205.

199a. Warrant of attachment on affidavit.

199&, How served, <fcc. Certain pro- 206.

ceedings declared valid. Pro-

viso. 207.

200. When warrant granted by Justice

of the Peace.

200a. Justice's attachment levied on real 208.

estate, what to be done.

201. In what cases warrant mny be is 209.

sued. Affidavits may be filed. 210.

Security on obtaining warrant.

Warrant, to whom directed and

what to require.

Mode of proceeding in executing

warrant.

Proceedings in case of perishable

property or vessels.

Interest in corporations or asso-

ciations liable to attachment.

Attachment, how executed on prop-

erty incapable of manual deliv-

ery.

Certificate of defendant's interest

to be furnished.

Judgment, how satisfied.

When action to recover notes, &c
,
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Section

of defendant; may be prosecuted

by plaintiff in the action in

which the attachment issued.

211. Bond to sheriff on attachment, how
disposed of on judgment for de-

fendant.

212. Discharge of attachment, and re-

turn of property or its proceeds,

Section

to defendant on his appearance

in action.

218. Undertaking on the part of the

defendant. Discharge of at-

tachment.

214. When the sheriff to return warrant

and proceedings thereon.

CHAPTER Y.

PROVISIONAL REMEDIES.

215. Powers of court as to receivers,

deposit of money, &c, in court,

and other provisional remedies.

Judgment for sum admitted due.

TITLE X.

ON THE TRIAL AND JUDGMENT IN CIVIL ACTIONS.

CHAPTER I.

JUDGMENT UPON FAILURE TO ANSWER, &C.

216. Judgment defined. 218. Judgment on frivolous demurrer,

217. Judgment on failure of defendant to answer or reply.

answer, or for excess over coun-

ter-claim.
I

CHAPTER II.

ISSUES AND MODE OF TRIAL.

219. The different kinds of issues.

220. Issue of law.

221. Issue of fact.

222. On issues of both law and fact, the

issue of law to be first tried.

223. Trial defined.

224. Issues, how tried.

225. Other issues to be tried by the Court

or Judge.

226. Issues of fact when to be tried,

227. Trial may be postponed by Clerk,

when.

228. Trial postponed by Judge in term,

when.

229. Criminal calendar first disposed of

Order of disposing of issues in

civil actions.

CHAPTER III.

TRIAL BY JURY.

229#. Jurors who may be selected.

229 b. List of names to be made out. Pro-

viso.

229c. Commissioners may augment list.

229J. Commissioners to examine jury

list. May examine on oath.

229e. Names to be put in box.

229/. How juries shall be drawn.



128 CODE OF CIVIL PROCEDURE. [CHAP. 17

Section

229<7. Jurors who have suits pending.

229h. In case of death or removal from

county.

229i. How drawing ofjury to continue.

229,;'. In case of special term.

229k. When commissioners fail to draw

a jury.

2292. Clerk of board to furnish sheriff

with list.

229m. Commissioners may revise jury

list at any time. Proviso.

22§n. Revision to be valid. Proviso.

229o. Time nor manner to be changed

except by law.

230. Separate trials.

231. Judge to be furnished with copy of

pleadings.

Section

232. General and special verdicts de-

fined.

233. When jury may render either gen-

eral or special verdict, and when,

Judge may direct special finding.

234. On special finding with general

verdict, the former to control.

235. Jury to assess defendant's damages

in certain cases.

236. Entry of the verdict. Motion for

new trial on Judge's minutes.

237. Judge to explain law, but to ex-

press no opinion on facts.

238. Judge to put his instructions in

writing.

239. Counsel to put their prayer for in-

structions in writing.

CHAPTEK IV.

TRIAL BY THE COURT.

240. Trial by jury, how waived.

241. On trial by the Court, judgment

how to be given.

242. Exceptions, how and when taken.

243. Proceedings upon judgment on is-

sue of law.

CHAPTEK Y.

TRIAL BY REFEREES.

244. All issues referable by consent.

245. When reference may be compul-

sively ordered.

246.

247.

Mode of trial; Effect of report;

Review.

Referees, how chosen. Who may
be Referee. Report.

CHAPTER VI.

MANNER OP ENTERING JUDGMENT.

248.

249.

250.

Judgment may be for, or against,

any of the parties ; may grant

defendant affirmative relief.

Complaint may bo dismissed for

neglect to prosecute action.

Judgment against married wo-

men.

The relief to be awarded to the

plaintiff.

Rates of damages, whero damages

are recoverable.

251.

252.

253.

254.

Judgment in action for recovery oi

personal property.

Clerk to enter judgments on Judg-

ment Book, also judgments ren-

dered in other Courts, and inddK

them.

Judgment roll.

Existing suits, Judgments when
and how to be docketed. Se-

cured on appeal.
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TITLE XL

OF THE EXECUTION OF THE JUDGMENT IN CIVIL

ACTIONS,

CHAPTER I

THE EXECUTION,

Section

255.

256.

257.

258.

259.

Execution within three y^ars of

course.

After three years, to be issued only

by leave of Court. Leave, how
obtained.

Judgments, how enforced.

The different kinds of execution,

To what counties execution maybe
issued. Execution against a

married woman.

259a. Judgments docketed. Executions

and ven. ex, writs shall issue

Under seal of court rendering

judgment, to any county in which

judgment is docketed. Two or

more counties at same time.

Clerk of the oourt to which return

is made to send copy to Cferk of

Superior Court of each county

where the judgment is docketed.

Executions heretofore issued from

court rendering judgment or

from court in which docketed or

both shall be valid and binding

on all officers. Proviso.

259#\ Notice to amerce sheriffs under

hand and seal of clerk of court

where judgment issued &ufficient.

Execution against the person, in

what cases.

Form of the execution.

2625.

259&.

259c,

260.

2U.

Sectxon-

262. To be returnable in sixty days.

262a. Defendant to be allowed for im-

provements. Execution ofjudg-

ment suspended. Jury may
•assess damages.

Annual value of the land for the

time occupied.

262c. Time of liability.

262o\ Valuation of improvements to be

in favor of defendants.

262e. Defendant not liable beyond rents

and improvements,

262/. Jury shall find verdict for balance.

262<7. Which shall constitute lien.

262A. Defendant may recover for im-

provement, when.

2&2i. Does not apply to mortgagor.

Defendant claiming allowance, <fec

262£. How value of improvements esti-

mated.

262?. Plaintiff may enter election to re-

linquish.

262m.Payments, how made.

262w. When plaintiff is feme covert, mi-

nor or insane.

When defendant evicted by force

or better title.

Existing laws relating to execu-

tions continued until otherwise

provided.

262o.

268.

CHAPTER II.

PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION.

264.

265.

Existing suits. Order for discov-

ery of property. Examination

of judgment debtor, &c.

Existing suits. Any debtor may
pay execution against his cred-

itor.

Existing suits. Examination of

debtors of judgment debtor, or

of those having property be-

longing to him. Joint debtors.

9

267. Existing suits. Witness required

to testify.

268. Existing suits. Compelling party

or witnesses to attend.

269. Existing suits. What property

may be ordered to be applied to

the execution.

270. Existing suits. Judge may ap-

point receiver, and forbid trans-

fer, &c, of property—-order, <frc.



180 CODE OF CIVIL PKOCEDTJEE. [CHAP. 17.

Section

271. Existing suits. Proceedings upon

claim of another party to proper-

ty, or on denial of indebtedness

to judgment debtor.

272. Existing suite. Reference "by Judge.

Section

273. Existing suits, €os£s of proceed-

ing.

274. Existing suits. Disobedience oi

order, liow punished,

TITLE XII,

OF THE COSTS IN CITIL ACTIONS:.

276.

277.

278.

282.

283,

284,

286.

287.

When allowed of course to the

plaintiff. Several actions on one

instrument.

When allowed to defendant.

When allowed to either party in

the discretion of the court.

Report, when allowed.

Costs, how to' be inserted in judg-

ment. Adjustment of interlosu-

tory costs.

Fees of eleirks, sheriffs, &e.

Referees' fees,

Costs against infant plaintiff.

Costs in astion by or against an

executor or administrator, trust-

ees of an express trust, or a per-

son expressly authorized by

statute to sue.

289.

290.

291.

292.

293.

294,

295.

2%a,

2956.

Costs in civil actions by the State,

Costs in actions by the State, for 9

private person.

Costs- against assignee after action

brought, of cause of action.

Costs on a settlement.

Costs on appeals.

Costs in existing actions.

Costs in special proceedings.

Costs on appeals from Justices of

the Peace.

When appeals taken to Supreme

Court of the United States, Treas-

urer to pay costs when so ad-

judged.

Applies to causes in which appeals-

have already been taken.

TITLE XIII.

OF APPEALS IN CIVIL ACTIONS.

296. Existing suits ; writs of error abol-

ished, and appeal's substituted.

297. Orders made out of court, how va-

cated or modified.

298. Existing suits ; who may appeal.

209. Appeal ; in what cases it may be

taken,

300. When taken; execution not sus-

pended when.

501. Appeal to be entered' by clerk on

judgment docket, case how sta-

ted and settled.

002. Clerk to make copy of judgment

roll, and to send to clerk of Su-

preme Court.

303. On appeal, security must be given,

or deposit made, unless waived.

304.

305.

307,

Existing suits—on judgment for

money— security to stay execu-

tion—new undertaking on sure-

ties In first becoming insolvent.

Existing suits—if judgment be to

deliver document or personal

property, it mmst be deposited or

security given.

Existing suits—if to execute con-

veyance, it must be executed and

deposited.

Existing suits—security where

judgment is to deliver real prop-

erty, or for a sale of mortgaged

premises.
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Section

308. Existing suits—stay of proceedings

upon security being given.

300. Existing suits—undertakings may
be in one instrument or several.

310. Existing suits—security to be ap-

proved and to justify.

31 1

.

Existing suits—perishable property

may be sold notwithstanding ap-

peal.

Section

312. Existing suits—undertaking must

be filed.

Existing suits—intermediate orders

affecting the judgment may be

reviewed on the appeal.

Existing suits—judgment on appeal

—restitution.

314a. Judgment against appellant, &c,
and sureties.

313.

314.

TITLE XIV.

OF MISCELLANEOUS PROCEEDINGS IN CIVIL AC-

TIONS AND GENERAL PROVISIONS.

CHAPTER I.

SUBMITTING A CONTROVERSY WITHOUT ACTION.

315. Controversy how submitted with- 1317. Judgment how enforced or appeal-

out action. ed from.

316. Judgment. I

CHAPTER II.

PROCEEDINGS AGAINST JOINT DEBTORS, HEIRS, DEVISEES, LEGA-

TEES, AND TENANTS HOLDING UNDER A JUDGMENT DEBTOR.

318. Parties, not summoned in action

on joint contract, may be sum-

moned after judgment.

319. Ifjudgment debtor die, his repre-

sentatives may be summoned.
320. Form of summons.
321. To be accompanied by affidavit of

amount due.

322. Party summoned may answer and
defend.

823. Subsequent pleadings and proceed-
ings same as in action.

324. Answer and reply to be verified.

CHAPTER III.

325. Judgment may be confessed for

debt due or contingent liability.

326. Statement in writing and form

thereof.

327. Judgment and execution.

CHAPTER IV.

OFFER OF THE DEFENDANT TO COMPROMISE THE WHOLE OR A
PART OF THE ACTION.

328. Offer of compromise.

329. Defendant may offer to liquidate

damages conditionally.

330. Effect of acceptance or refusal of

offer.
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CHAPTER Y.

ADMISSION OR INSPECTION OF WRITING.

SectionSection

331. Existing suits, inspection and copy

332.

333.

334.

335.

336.

337.

ofbooks, papers, and documents,

how obtained.

CHAPTER VI.

EXAMINATION OF PARTIES.

Action for discovery abolished.

Existing suits ; a party may exam-

ine his adversary as a witness.

Existing suits ; such examination

also allowed before trial.

Existing suits
;
party how compell-

ed to attend.

Existing suits ; testimony of party

may be rebutted.

Existing suits ; effect of refusal to

testify.

338. Existing suits ; testimony of a par-

ty not responsive to the inqui-

ries, may be rebutted by the oath

of the party calling him.

339. Existing suits
;
persons for whom

action is brought or defended

may be examined.

340. Existing suits ; examination of co-

plaintiff or co-defendant.

341. Husband and wife, witnesses.

CHAPTER VII.

EXAMINATION OF WITNESSES.

342. Existing suits ; interest not to ex-

clude a witness.

343. Existing suits
;

parties to actions

and special proceedings may be

examined as witnesses on their

own behalf, except in certain

cases.

343a. In what actions, for what sums,

and within what time book ac-

counts may be proved by plaint-

iff or defendant.

3,435. Or by executors and administra-

tors. How proved by them.

—

Time enlarged for such proof if

two years have not elapsed before

death of creditor.

343c. Copies of account evidence, unless

notice to produce original.

843</. Books admissible in all courts, and

contestible as other evidence.

343e. Rules for summoning witnesses.

Subpoena for witnesses, how to

issue. Subpoena returnable im-

mediately, to issue in term time

only. Subpoena issuing in vaca-

tion, how served.

343/. Witnesses to attend from term to

term till discharged. Penalty

8437i.

343i.

for not attending. In civil cases.

In criminal cases.

Entitled to pay, if they attend after

the suit is settled in vacation un-

less notified.

No execution to issue against de-

faulting witness until after scire

facias.

Depositions may be taken before

issue. If there be no general nor

special rule, then under the rules

prescribed. Rules. To be taken

under sealed commission,iftaken

out of the county. Commission-

er not to be kin to either party.

Clerk to pass on depositions.

Deposition of Governor, &c, to

be read. May also be taken un-

der special order. Adverse par-

ty shall be allowed to cross-ex-

amine.

All commissioners, arbitrators,

referees, &c., empowered to

summon witnesses to take their

depositions. Also, clerks of

courts.
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Section

Witness refusing to give his depo-

sition, committed to jail. Com-

mittitur to recite the authority,

&c.

Witnesses.

M2>k. Sheriff to execute subpoena for

witnesses summoned before com-

missioner, &c. , under penalties.

Defaults of witnesses to be noted

by commissioner. If made be-

fore a commissioner appointed

out of the State, witness to pay

penalty of fifty dollars. What
to be evidence of default.

MZl. Default before commissioner acting

under authority from this State,

certified, to court. Proceedings

thereon.

343w.Witnesses attending jury of view,

or commissioner, &c, paid as

for attending court.

Subpoenas to attend commissioners

and others, in certain cases is-

sued by clerk.

MZn.

Section

3430. Witnesses refusing to depose in

court, to be imprisoned.

343p. During attendance exempt from

service of civil process.

343<?. Fees of witness for attendance at

court.

343r. After removal of a cause, subpoe-

nas and commission may issue

from either court.

343«. Witness to prove his attendance at

each court. May recover pay for

his attendance.

3432. On final judgment, tickets to be

filed with clerk and taxed with

costs. Party cast to pay but for

two witnesses to the same fact.

Miscellaneous.

343w. Party recovering judgment shall

recover costs, unless otherwise

provided.

343?;. Costs of petitions paid as court may
decree.

343w.When a subpoena dioces tecum may
issue.

CHAPTER VIII.

motions and orders.

344. Definition of an order.

345. Definition of a motion. Motions

how and where made, Stay of 346.

proceedings, compelling parties

to testify. Decision on motion.

Notice of motion.

CHAPTER IX.

ENTITLING AFFIDAVITS.

347. Existing suits ; affidavits defective-

ly entitled, valid.

CHAPTER X.

COMPUTATION OF TIME.

348. Time, how computed.
|

CHAPTER XI.

NOTICES AND FILING AND SERVICE OF PAPERS.

349. Existing suits. Notice, &c, how
served ; subpoena for witnesses.

350. Existing suits ; service by mail.

351. Existing suits ; service by mail,

352. Existing suits ; double time when
served by mail.

353. When this chapter does not apply.
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CHAPTER XII.

DUTY OF SHERIFFS AND CORONERS.

Section [Section

854. Duty of sheriff and coroner in how enforced; may return pro-

serving or executing process and I cess by mail.

CHAPTER XIII.

ACCOUNTABILITY OF GUARDIANS.

355. Guardian not to receive property i

until security given. i

CHAPTER XIY.

POWERS OF REFEREES.

356. Pewers of referees.
|

CHAPTER XY.

MISCELLANEOUS PROVISIONS.

357. Papers lost or withheld, how sup-

plied.

358. Where undertaking to he filed.

359. Time for publication of notices,

how computed.

360. Laws of other States and govern-

ments, how proved.

TITLE XV.

ACTIONS IN PARTICULAR CASES.

CHAPTER I.

ACTIONS AGAINST FOREIGN CORPORATION.

361. Where and by whom brought. |

CHAPTER II.

ACTIONS rN PLACE OF SCIRE FACIAS, QUO WARRANTO, AND OF

INFORMATIONS IN THE NATURE OF QUO WARRANTO.

362. Scire facias and quo warranto abol-

ished and this chapter substi-

tuted.

363. Action may be brought by Attor-

ney-General to vacate a charter,

by direction of the Legislature.

364. Action to annul a corporation, when
and how brought by Attorney-

General, by leave ofthe Supreme

Court.

365. Leave, how obtained.
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Section

366,

•367.

368.

369.

370.

371.

372.

373.

374.

375.

376.

377.

Action upon information or com-

plaint of course.

Action, when and how brought to

vacate letters patent.

Belator, when to be joined as

plaintiff.

Complaint, and arrest of defendant,

in action for usurping an office.

Judgment in such actions.

Assumption of office, <fcc, by

relator, when judgment is in his

favor.

Proceedings against defendant, on

refusal to deliver books or

papers.

Damages, how recovered.

One action against several persons

claiming office or franchise.

Penalty for usurping office or fran-

chise ; how awarded.

Judgment of forfeiture against a

corporation.

Costs against a corporation, or per-

sons claiming to be such, how
collected.

Section

378. Restraining corporation, and ap-

pointment of receiver.

379. Copy of judgment-roll against cor-

poration, where to be tiled.

380. Entry of judgment relating to let-

ters patent.

381. Aetions for forfeiture of property to

the State.

381<z. Application for writs of mandamus.

381$. Manner in which summons for

mandamus shall issue and be

returnable when the enforcement

of a money demand is sought.

38L?. Manner in which summons for

mandamus shall issue and be

returnable when other relief is

sought. Proviso.

38i<£. Complaints to be verified.

382. Defendant to file bond in action

for real property.

382a.. Bond to be given in eases not de-

termined.

3825. Sureties may be required to justify.

3~82c. Belief on failure to justify. Pro-

viso.

CHAPTER IY.

ACTIONS FOE WASTE AND NUISANCE.

383.

384.

Action of waste abolished. Waste |385.

how remediable.

Provisions of Bevised Code appli-

cable to action for waste under 387.

this chapter.

When judgment of forfeiture and

eviction to be given.

Writ of nuisance abolished.

Remedy for injuries heretofore

remediable by writ of nuisance.

TITLE XVI.

GENERAL PROVISIONS.

388. Definition of " real property."

389. Definition of "personal property."

390. Definition of " property."

391. Bule of construction.

392. Statutory provisions inconsistent

with this chapter repealed.

393. Bules and practice inconsistent

with this chapter abrogated.

3M. Judges of Supreme Court shall

make rules of practice.

395. Judges of Superior Courts to sug-

gest rules.

396, If Judge of a Superior Court not

present, court to be adjourned,

when.

398. Pleadings, &c, how written.

399. Judges of Superior Courts to issue

writs of habeas corpus.
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TITLE XYIL

REGULATIONS RESPECTING EXISTING SUITS.

Section-

400. Clerk of Superior Court to transfer

existing suits in which no final

judgment.

401. Suits not transferred to abate.

402. If transferred how proceeded with..

403. Existing judgments not dormant,

may be transferred.

404. Dormant judgments, how revived.

406. Executions levied on personal

property.

&?.. Executions satisfied.

Section

408. Executions not levied at all, or

levied on real property.

409. Executions to be docketed.

410. Penalty on Sheriff for failing to re-

turn.

411. Judgments not dormant, when.

412. Ordinance of 11th March, 1868, not

effected.

412a, Certain suits and petitions in Equi-

ty transferred to Superior Court.

4122>. Duty of clerk in such cases..

TITLE XVIII.

OF THE SUPREME COURT.

413", Jurisdiction of Supreme Court.

414. Cases, how taken to Supreme Court.

415. Claims against the State.

416.

m.

Manner of prosecuting claims-

against the State.

Justices of Supreme Court may
take probate of deeds, &c.

OF THE PROCEDURE IN SPECIAL PROCEEDINGS.

418. When all parties ask same relief.

419. In what cases Clerk may hear sum-

marily.

If any of petitioners are infants,

Judge must revise order.

How special proceedings to be com-

menced.

Orders, &c, to be signed by Judge.

422a. Judgments in civil actions.

423.. What parts of C. C, P. applicable.

420.

421

422.

424. No report set aside for trivial de-

fects.

425. Certain irregular proceedings in-

Superior Courts made legal.

426. Cases begun in such courts to be

carried on to final judgment.

427. Guardians, trustees, &c, may file

petition and issue summons for

relief in certain cases. Judge te-

state account, &c.

428* Practice and appeal in such cases.
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THE

CODE OF CIVIL PROCEDURE.

Whereas, it is ordained by Section 1, Article IV of the

Constitution of North Carolina, that

:

"The distinction between actions at law and suits in equity

and the forms of all such actions and suits shall be abolished,

and there shall be in this State but one form of action for the

enforcement or protection of private rights or the redress of

private wrongs, which shall be denominated a civil action
;

and every action prosecuted by the people of the State as a

party against a person charged with a public offence, shall be
termed a criminal action: Feigned issues shall also be abol-

ished, and the fact at issue tried by order of court before a

jury."

The General Assembly of the State of North Carolina, for

the purpose of carrying into effect the said section, and regula-

ting the practice and procedure in civil actions, in the several

courts of this State, do enact as follows

:

GENERAL DEFINITIONS AND DIVISIONS.

1. Remedies in the courts of justice are divided into

—

Remedies.

(1.) Actions.

(2.) Special proceedings.

2. An action is an ordinary proceeding in a court of justice, Actions,

by wmich a party prosecutes another party, for the enforcement
or protection of a right, the redress or prevention of a wrong,
or the punishment or prevention of a public offence. „ .

3. Every other remedy is a special proceeding. cSng?.
10 "

4. Actions are of two kinds : Division of

(1.) Civil. actions.

(2.) Criminal.

5. A criminal action is, Criminal ac-

(1.) An action prosecuted by the State as a party against a
tl0n '

person charged wTith a public offence, for the punishment
thereof.

(2.) An action prosecuted by the State, at the instance of an
individual, to prevent an apprehended crime against his person
or property.

6. Every other is a civil action. Civil action.

7. Where the violation of a right admits both of a civil and Remedies not

criminal remedy, the right to prosecute the one is not merged merged,

in the other.
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TITLE L

GENERAL PROVISIONS IN REGARD TO ACTIONS.

To what ac- 8. The following enactments are applicable to :

^actments 0-) Civil actions
j
which at the approval, by the government

applicable. of the United States, of the Constitution adopted by a Conven-
tion of this State, on the sixteenth day of March, 1868, were
pending in any County Court, Superior Court of Law, or Court
of Equity, of this State, and which were not founded on con-

tract, as far as they may be, according to the stage of progress

of the action, and having regard to its subject and not to its

form.

(2.) All civil actions which shall be commenced after the rati-

fication of this Act, not founded on a contract made prior to

its ratification.

(3.) All actions commenced prior to the ratification of this

Act, or which shall be hereafter commenced, founded on a con-

tract ulade prior to the ratification of this Act, shall be gov-

erned in respect to the practice and procedure therein, up to,

and including the judgment, b}T the laws existing prior to the

ratification of this Act, as near as may be, and the practice in

such actions subsequent to judgment, shall be governed by the

enactments of this Act.

Definition of 9- In those ofthe following enactments, which confer j urisdic-
Court; to mean tion or power, or impose duties, when the words Superior

,
w en.

cour^ or a Qourt
?

"
jn reference to a Superior Court are used,

they mean the Clerk of the Superior Court, unless otherwise

specially stated, or unless reference is made to a regular term
of the Court, in which cases the Judge of the Court alone is

meant.

TITLE II.

SUPERIOR COURTS.

How Judges
shall be elect-

ed'—l8U-'2,
c. 6.

Original civil

jurisdiction of
the Superior
Court.

Terms of the
several Supe-
rior Courts.

9a. In all elections hereafter to be held in this State for any
judge or judges of the Superior Courts, the same shall be
determined by the legally qualified voters of the several judi-

cial districts respectively.

10. The Superior Courts shall have exclusive original jurisdic-

tion of all civil actions, whereof exclusive original jurisdiction

is not given to some other Court. (Const. Art. IV, Sect. 15.)

11. The terms of the several Superior Courts of this State

shall begin in each year, at the times herein stated, and shall

continue to be held for two weeks (Sundays and legal holidays

excepted) unless the business be sooner disposed of.
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FIRST JUDICIAL DISTRICT.

Northampton county, on the third Monday in February and 187SP3, c. 188.

September.
Bertie county, on the first Monday in March and October.

Hertford county, on the third Monday in March and Octo-

ber.

Gates county, on the fourth Monday after the first Monday
in March and October.

Chowan county, on the sixth Monday after the first Monday
in March and October.

Perquimans county, on the eighth Monday after the first

Monday in March and October.

Pasquotank county, on the tenth Monday after the first

Monday in March and October.

Camden county, on the twelfth Monday after the first Mon-
day in March and October.

Currituck county, on the fourteenth Monday after the first

Monday in March and October.

Dare county, on the sixteenth Monday after the first Mon-
day in March and October.

SECOND JUDICIAL DISTRICT.

Tyrrell county, on the first Monday in September and Feb-
ruary.

Washington county, on the third Monday in September and
February.

Hyde county, on the second Monday after the third Mon-
day in September and February.

Martin county, on the fourth Monday after the third Mon-
day in September and February.

jBeaufort county, on the sixth Monday after the third Mon-
day in September and February.

Pitt county, on the eighth Monday after the third Monday
in September and February.
Edgecombe county, on the tenth Monday after the third

Monday in September and February.

THIRD JUDICIAL DISTRICT.

Wilson county, on the fourth Monday in August and Feb- i8U-'2, e. 32.

ruary.

Wayne county, on the second Monday after the fourth Mon-
day in August and February.

Craven county, on the fourth Monday after the fourth Mon- i872-'3, c. uoe.

day in August and February ; and on the seventeenth Monday
after the fourth Monday in August and February.
Onslow county, on the sixth Monday after the fourth Mon-

day in August and February.
Lenoir county, on the eighth Monday after the fourth Mon-

day in August and February.
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Jones county, on the tenth Monday after the fourth Monday
in August and February.

Greene county, on the twelfth Monday after the fourth Mon-
day in August and February.

Carteret county, on the fourteenth Monday after the fourth

Monday in August and February.

FOURTH JUDICIAL DISTRICT.

i872-'3, o.i48. Robeson county, on the fourth Monday in February and on
the sixth Monday after the fourth Monday in August.
Bladen county, on the second Monday after the fourth Mon-

day in August and February.
Columbus county, on the fourth Monday after the fourth

Monday in August and February.
Brunswick county, on the sixth Monday after the fourth

Monday in February, and on the fourth Monday in August.
There shall be four terms of the Superior Court for the

county of New Hanover, in each year, to be held for two
weeks, unless the business be sooner disposed of; and the

time for holding the said courts shall be as follows, viz :

On the fourth Monday in January, the eighth Monday after

the fourth Monday in February, the fourth Monday in June,
and the eighth Monday after the fourth Monday in August.

January term 2. The term of the court which may be held on the
of each year to fourth Monday in January in each year may be continued in

weeksTf ne- session for a period of four weeks unless the business shall be
cessary. sooner disposed of.

Duplin couuty, on the twelfth Monday after the fourth Mon-
day in August and February.

FIFTH JUDICIAL DISTRICT.

Harnett county, on the second Monday in August and Feb-
ruary.

Moore county, on the second Monday after the second Mon-
day in August and February.

Montgomery county, on the fourth Monday after the second
Monday in August and February.

Stanly county, on the sixth Monday after the second Monday
in August and February.

Union county, on the eighth Monday after the second Mon-
day in August and February.

Anson county, on the tenth Monday after the second Mon-
day in August and February.

Eichmond county, on the twelfth Monday after the second

Monday in August and February.

i872-'3, c. 149. Cumberland county, on the last Monday in January and July.

i87i-'2, c 79. Sampson county, on the fourteenth Monday after the fourth

Monday of August and February.
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SIXTH JUDICAL DISTRICT*

Nash county, on the second Monday in August and February 1871 -'2, c. 33,

Warren county, on the second Monday after the second Mon-
day in August and February.

Franklin county, on the fourth Monday after the second

Monday in February.

Johnston county, on the sixth Monday after the second Mon-
day in August and February.

Wake county, on the eighth Monday after the second Mom i872-'3, c. l.

day in August and February, and on the first Monday in Jan-

uary, and fourth Monday in June.

Granville county, on the tenth Monday after the second Mon- lsn-ja, c 33.

day in August and February, and on the third Monday of Jan-
3

'

c ° 18

nary, and on the—— Monday in July.

Halifax county, on the twelfth Monday after the second

Monday in August and February.

SEVENTH JUDICIAL DISTRICT.

Alamance county, on the second Monday before the first i87i-'2, e. 6,

Monday in March and September.
Guilford county, on the first Monday in March and Sep-

tember.
Kockingham county, on the second Monday after the first

Monday in March and September.
Caswell county, on the fourth Monday after the first Monday

in March and September.
Person county, on the sixth Monday after the first Monday

in March and September.
Orange county, on the eighth Monday after the first Monday

in March and September.
Chatham county, on the tenth Monday after the first Monday

in March and September.
Randolph county, on the twelfth Monday after the first

Monday in March and September.

EIGHTH JUDICIAL DISTRICT.

Surry county, on the first Monday in March and September. is69»'?o, c. 29,

Yadkin county, on the third Monday in March and Sep-
tember.

Davie county, on the second Monday after the third Monday
in March and September.
Rowan county, on the fourth Monday after the third Mon-

day in March and September.
Davidson county, on the sixth Monday after the third Mon-

day in March and September.
Foraythe county, on the eighth Monday after the third Mon-

day in March and September.
Stokes county, on the tenth Monday after the third Monday

in March and September.
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NINTH JUDICIAL DISTRICT.

i868-'9, c. 47. Polk county, on the second Monday in March and Sep-
tember.

Rutherford county, on the fourth Monday in March and
September.

Cleaveland county, on the second Monday after the fourth
Monday in March and September.

Lincoln county, on the fourth Monday after the fourth Mon-
day in March and September.

Gaston county, on the sixth Monday after the fourth Mon-
day in March and September.
Mecklenburg county, on the eighth Monday after the fourth

Monday in March and September.
Cabarrus county, on the first Monday in July and the tenth

Monday after the fourth Monday in September.

TENTH JUDICIAL DISTRICT.

187a -'8, c. 195, Catawba county, on the first Monday in March and Sep-
tember.

Alexander county, on the third Monday in March and Sep-
tember.

Caldwell county, on the second Monday after the third Mon-
day in March and September.

Alleghany county, on the fourth Monday after the third

Monday in March and September.
Ashe county, on the sixth Monday after the third Monday

in March and September.
Wilkes county, on the eighth Monday after the third Mon-

day in March and September.
Iredell county, on the tenth Monday after the third Mon-

day in March and September.

ELEVENTH JUDICIAL DISTRICT.

i87i-'2, c. no. Watauga county, on the second Monday of March and
August.
McDowell county, on the fourth Monday of March and

August.
Henderson county, on the second Monday after the fourth

Monday in March and August.
Buncombe county, on the fourth Monday after the fourth

Monday in March and August.
Madison county, on the sixth Monday after the fourth Mon-

day in March and August.
Yancey county, on the eighth Monday after the fourth Mon-

dap in March and August.
Mitchell county, on the tenth Monday after the fourth Mon-

day in March and August.
Burke county, on the twelfth Monday after the fourth Mon-

day in March and August.
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TWELFTH JUDICIAL DISTRICT.

Graham county, on the first Monday in March and August. 1871-% & 110.

Cherokee county, on the third Monday of March and August.

Clay county, on the second Monday after the third Monday
in March and August.
Macon county, on the fourth Monday after the third Monday

in March and August.
Swain county, on the sixth Monday after the third Monday

in March and August.
Jackson county, on the eighth Monday after the third Mon-

day in March and August.
Haywood county, on the tenth Monday after the third Mon-

day in March and August.
Transylvania county, on the twelfth Monday after the third

Monday in March and August.
11a. Whenever it shall appear to the Governor by the cer- Special courts

tificate of any Judge, or a majority of the County Commission- 5JS?5|
for'

ers, that there is such an accumulation of civil or criminal ac- 15, a. 1.
'

tions, in the Superior Court of any county, as to require the i868-'9, c. 273,

holding of a special term for its dispatch, he shall issue an order

to some one of the Judges of the Superior Court other than the

Judge in the judicial district in which such county is, requiring

him to hold a special term of the Superior Court of such county,

to begin on a certain Monday, not to interfere with any of the

regular terms of the courts of his district. The Judge shall

attend and hold such court.

115. Whenever the Governor shall call a special term of the Notice to

Superior Court for any county, he shall notify the chairman of chairman of

the County Commissioners of the county of such call, and such misSoners^
chairman shall take immediate steps to cause twenty-four, or if i868-'9, c. 273,

a grand jury be needed, thirty-eight, qualified persons, to be
drawn and summoned as jurors for said term; and also to ad-

vertise said term at the Court House and at one public place in

every township ot his county, or by publication of at least two
weeks in some newspaper published in his county, in lieu of such
township advertisement.

11<?. The special terms of the Superior Courts held in pur- Powers, <§sc.—

suance of this chapter shall have all the jurisdiction and powers
gf|

8-' 9
'
c' 27a*

that regular terms of the Superior Courts have.
lid. The said terms shall last until all the business of the Terms shall

court shall be disposed of. i!i86Slo

c

ng '

lie. The clerk shall give the Judge a certificate of attend- 273, s. 4.
'

ance for the number of days occupied by the court, and the attendant-
Judge shall thereupon be entitled to receive from the Commis- i868-'9, c. 273,

sioners of the county in which the court is held, his expenses 8
-
5 -

at the rate of one hundred dollars per week, as his compensa-
tion for holding said term.

11/*. The Judge after each term shall report to the Secretary judge to re-

of State, according to the forms prescribed by law, or which P£J*' ,f
c,~»„

may be prescribed by the Secretary

:

It °'
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Clerk to re-

port.—1868-' 9,

c. 273, s. 7.

Subpoenas, <&q.

—1868-'9, c.

273, s, 8.

Grand Juries.
—1868-'9, c.

273, s. 9.

Parties may-
apply to Supe-
rior Court for

relief in vaca=*

tion.—1871-' 2,

c. 3, s. 1.

Cases acted on
in Superior
Court during
vacation do
not conflict

with court in
term time.—
1871-'2, c. 3, s.

2.

Court of Oyer
and Terminer.
—1863, c. 7, s.

1.

Appeals.

Where held,
vfec. —1863, c.

7, s. 2.

•Judge to fix

time of ses-

sion, &c—
1863, c. 7. s. 3.

(1.) The number and kinds of criminal actions which were
for trial.

(2.) The number actually tried.

(3.) The number of civil actions which were for trial.

(4.) The number actually tried, and whether the cases were
continued at the instance of one or both of the parties, or from
what other cause.

llg. The Clerk of the Snperior Court shall report the pro-

ceedings of special terms to the Secretary of State as he is or

may be required to report the proceedings of regular terms.

11 h. Subpoenas may issue returnable on any day of any
special term.

lli. There shall be no grand jury at any special term, unless

the same shall be ordered by the Governor.

11;. In all cases where the Superior Court in vacation has

jurisdiction under the existing laws of the State, and all of the

parties unite in the proceedings, they may apply for relief to

the Superior Court in vacation or in term time, at their elec-

tion.

11&. In all cases heretofore acted upon, in which the Superior

Court in vacation had jurisdiction, it shall be no objection to

the order or decree that it was made by the court in term time.

HZ. On application for a court of oyer and terminer by any
county commissioners in behalf of its county, or of the Attorney
General, or of the Solicitor on behalf of any county within

their respective districts, the Governor shall issue a commission
therefor to a Judge of the Superior Courts, who shall hold the

same ; and such courts shall have like jurisdiction by a grand
jury to inquire of and by a petit jury to hear and determine
all felonies and larcenies whatever, and also all other crimes

whereof the Snperior Court of that county hath jurisdiction
;

and the court thus appointed shall have like power as a regular

superior court to continue or remove cases ; and all such cases

whereof jurisdiction is hereby conferred, pending for trial in

the Superior Court of any county, shall be deemed in the court

of oyer and terminer held for that county during its session,

and i>n the adjournment thereof shall be deemed in the Supe-
rior Courts for the county. And in all cases of appeals from
any judgment in a court of oyer and terminer, the certificate

from the Supreme Court shall be sent to the Clerk of the

Superior Court and the same proceedings shall be had therein

as if the appeal had been taken from the Superior Court.

11m. The said courts shall be held where the Superior Courts

are held, and shall be attended by the same officers, who shall

have like fees for their services. And the jurors for said courts

shall be the same in number and qualification and be drawn in

like manner as for the Superior Courts, by three Justices of

the Peace, with the assistance of the Clerk of the Superior

Court.

lift. The Judge commissioned to hold the court shall fix the

time of its session and he shall forthwith notify the Clerk of
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the Superior Court thereof, and also the prosecuting officer of

the district in which said court is to be held ; and the Clerk of

the Superior Court shall forthwith summon the justices to

draw the jurors and deliver the venire to the sheriff, who shall

summon the jury.

llo. The judge shall have like discretion as at a regular Special venire.

term to order a special venire. 4"
'

lip. The Clerks of the Superior Courts shall issue sub- Witnesses to

pcenas for witnesses to attend the sessions of the courts of \
Q summoned,

y . t i • i j i n <&c »—1862, c.

oyer and terminer, and the witnesses, when summoned, shall 5.

attend under the same rules, forfeitures and penalties, and with

the same privileges as if the term were a regular term.

l\q. It shall be competent for any Judge holding a court of Courts of oyer

oyer and terminer, when any case or cases in such court, de- may^Ilnwe
pending, and for any cause removed for trial to another county, trials to an-

te* proceed at such time as such Judge may designate, to such Jgel
1
"

g.°io ^i"
county to which such case or cases may be removed, and there 1.

hold a court of oyer and terminer for the purpose of the trial of

•such case or cases so removed ; and all persons charged with such

crimes and misdemeanors as a court of oyer and terminer may
take jurisdiction of, under the same rules and regulations as

are herein prescribed : Provided, that the commission issued

by the Governor to such Judge, authorizing him to hold such

court of oyer and terminer, shall be sufficient authority for

holding such other courts of oyer and terminer as may be ren-

dered necessary by such removal of any such case or cases, if

the transcript of the record therein shall set out and contain a

copy of such commission.
llr. It shall be the duty of the Judge holding the court of Commission to

oyer and terminer, except in cases where such courts are ren- recorSecf
and

dered necessary by the removal of cases for trial, as herein be- when.

fore provided, to cause the commission, issued to such Judge g

864
'

°* 10
'
s "

by the Governor authorizing him to hold such court, to be copied
into the record of such court, and such copy shall constitute a

part of the record thereof, and such record shall be sufficient

authority for holding any court of oyer and terminer rendered
necessary by the removal of any case or cases as hereinbefore
provided for.

lis. When a judge shall fix the time for holding a court of Notification

oyer and terminer, rendered necessary by the removal of any £ ^se^re-
11

case or cases as hereinbefore provided for he shall forth- movaiofany

with notify the Clerk of the Superior Court of the county ZiTuX^
in which such court is to be held, and also the prosecuting &.%.

officer of the district in which such court is to be held ; and the
Clerk of the Superior Court being so notified, shall forthwith
summon Justices of the Peace to draw jurors and deliver the
venire to the sheriff, who shall summon the jury, under the
same rules and regulations as are now prescribed by law, and
such court of oyer and terminer shall have all the powers, and Powers, &g,

shall be governed by the same rules and regulations now inci-

dent to courts of oyer and terminer, and the expenses of the
10
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Judge holding such court shall be paid as if be were holding a
regular term of the Superior Court, and the Solicitor for the
State shall be entitled, for attending such court, to be paid as
if attending a regular term of the Superior Court,

is many \\t. The Judge, holding a court of oyer and terminer, may
courts shall be i i

, \ n r a.
• i . i • •

J
held as neces- hold as many courts oi oyer and terminer under the provisions
sary.—1861, c. of this chapter as may be rendered necessary by the removal

of any case or cases therein, and if any ease shall be removed
more than once, the Judge holding such court may continue
to hold courts of oyer and terminer as herein provided^ until

such case or cases are tried according to law.

TITLE III

GENERAL PROVISIONS AS TO CIVIL ACTIONS,

12. The distinction between actions at law and suits in equity,

and the forms of all such actions and suits, heretofore existing,

are abolished ; and there shall be, in this State, hereafter, but

abolished.

Parties desig-

nated, plaintiff

Forms of civil

actions-—Dis-
tinction be-
tween actions

suit^ hfequity one form of action, for the enforcement or protection of private

rights and the redress of private wrongs, which shall be denom-
inated a civil action. (Const. Art. IV. Sec. 1.)

13. In such action, the party complaining shall be known as

:>-u\ defendant! tne plaintiff, and the adverse party as the defendant.
Actions on 14. No action shall be brought upon a judgment rendered

wbe
g
n
n
tbey

r ™ any court of this State, which shall be rendered after the
may be ratification of this act, except a court of a Justice of the Peace,
brought.

between the same parties, without the leave of the Judge of the

court, either in or out of term, for good cause shown, on notice

to the adverse party.
Feigned issues 15 Eeigned issues are abolished ; and instead thereof, in the
8, bolus n f*Ci ^^

cases where the power now exists to order a feigned issue, or

when a question of fact not put in issue by the pleadings is to

be tried by a jury, an order for the trial may be made by the

Judge, stating distinctly and plainly the question of fact to be

tried ; and such order shall be the only authority necessary

for a trial.

TITLE IV.

LIMITATION OF ACTIONS.

CHAPTER I.

ACTIONS IK GENEEAL.

Time of com-
mencing ac 16. The provisions contained in chapter sixty-five of the Re-
tions ingene- vised Code, entitled "Limitations," are repealed, and the pro-
iaL

visions of this title are substituted. This title shall not extend
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to actions already commenced, or to cases where the right of

action has already accrued, but the statutes in force previous to

the ratification of this act shall be applicable to such cases ; and
in cases where the right of action has already accrued, but the

action has not been commenced, the said statutes shall be
applied according to the subject-matter of the action, and with-

out regard to the form.

Civil actions can only be commenced within the periods pre- Period o^p- i-

scribed in this title, after the cause of action shall have accrued,
Jjjjjfjj,?."'

^~

except where, in special cases, a different limitation is pre- taken i)y uu-

scribed by statute. But the objection that the action was not swer-

commenced within the time limited, can only be taken by
answer.

CHAPTEK II.

ACTIONS FOR THE RECOVERY OF REAL PROPERTY—TIME OF
COMMENCING.

le18. The State will not sue any person for, or in respect of, Whenth*

any real property, or the issues or profits thereof, by reason of j^f
6 Wl11 not

the right or title of the State to the same
;

(] .) When the person in possession thereof, or those under Thirty years

whom he claims, shall have been in the adverse possession Possession -

thereof for thirty years, such possession having been ascertained

and identified under known and visible lines or boundaries

;

and such possession, so held, shall give a title in fee to the pos-

sessor.

(2.) When the person in possession thereof, or those under Twenty-one
whom he claims, shall have been in possession under colorable years posses-
.•i j? a. j. i • l • i sion under col-
title tor twenty-one years, such possession having been ascer- rabie title.

tained and identified under known and visible lines or bound-
aries.

19. All such possession as is described in the preceding sec- suchposses-
tion, under such title as is therein described, is hereby ratified sion valid

.

and confirmed, and declared to be a good and legal bar against aft^unde^the
the entry or suit of any person under the right or claim of the state.

State.

20. When the person in possession of any real property, or when persons

those under whom he claims, shall have been possessed of the having title

same, under known and visible lines and boundaries, and under
colorable title for seven years, no entry shall be made or action
sustained against such possessor, by any person having any
right or title to the same, except during the seven years next
after his right or title shall have descended or accrued, who in

default of sueing within the time aforesaid, shall be excluded
from any claim thereafter to be made ; and such possession, so
held, shall be a perpetual bar against all persons ; subject to
the qualifications in sections twenty-eight and twenty-nine of
this title.

21. If in any action for real property, the plaintiff be non- Proviso in case
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of judgment
for plaintiff" re-

versed, &c.

Seizin within
twenty years
when necessa-
ry-

When adverse
possession for

twenty years.

Action after

entry.

Possession
presumed.
Occupation
when deemed
under legal
•title.

Relation of
landlord and
tenant.

Persons under
disabilities.

suited or judgment be given for him, and the same be reversed
for error, or a verdict pass for the plaintiff, and judgment there-

on be arrested, then in any such case, the plaintiff may com-
mence a new action from time to time, within one year after

nonsuit, judgment reversed or stayed as aforesaid, notwith-

standing the time limited in the foregoing section (twenty) for

bringing such action as may have expired, it the action first

brought, was commenced within the time above prescribed for

bringing such actions.

22. No action for the recovery ofreal property, or the possession

thereof, shall be maintained, unless it appear that the plaintiff,

or those under whom he claims, was seized or possessed of the

premises in question within twenty years before the commence-
ment of such action ; subject to the qualifications in sections

twenty-nine and thirty.

23. No action for the recovery of real property, or the pos-

session thereof, or the issues and profits thereof, shall be main-
tained when the person in possession thereof, or the defendant
in such action, or those under whom he claims, shall have pos-

sessed such real property under known and visible lines and
boundaries adversely to all other persons for twenty years

;

and such possession, so held, shall give a title in fee to the pos-

sessor, in such property, against all persons not under disability.

24. No entry upon real estate shall be deemed sufficient or

valid, as a claim, unless an action be commenced thereupon,
within one year after the making of such entry, and within the

time prescribed in this title.

25. In every action for the recovery of real property, or the

possession thereof, or damages for a trespass on such posses-

sion, the person establishing a legal title to the premises, shall

be presumed to have been possessed thereof within the time
required by law ; and the occupation of such premises by any
other person shall be deemed to have been under and in sub-

ordination to the legal title, unless it appears that such premi-
ses have been held and possessed adversely to such legal title,

for the time prescribed by law before the commencement of

such action.

26. Whenever the relation of landlord and tenant shall have
existed between any persons, the possession of the tenant shall

be deemed the possession of the landlord, until the expiration

of twenty years from the termination of the tenancy ; or where
there has been no written lease, until the expiration of twenty
years from the time of the last payment of rent, notwithstand-

ing that such tenant may have acquired another title, or may
have claimed to hold adversely to his landlord. But such pre-

sumptions shall not be made after the periods herein limited.

27. If a person entitled to commence any action for the re-

covery of real property, or to make an entry or defence founded
on the title to real property, or to rents and services out of the

same, be, at the time such title shall descend or accrue, either,

(1.) Within the age of twenty-one years, or

(2.) Insane, or



Chap 17.] code of civil peoceduke. 149

(3.) Imprisoned on a criminal charge, or in execution upon
conviction of a criminal offence, or

(4.) A married woman
;

Then such person may, notwithstanding the time of limita-

tion prescribed in this title be expired, commence his action,

or make his entry, within three years next after full age, com-
ing of sound mind, enlargement out of prison, or discoverture,

and at no time thereafter.

28. When two or more disabilities shall co-exist, or when Cumulative

one disability shall supervene an existing one, the period pre- dlsablllties.

scribed within which an action may be brought shall not be-

gin to run until the termination of the latest disability.

29. No Railroad, Plank Road, Turnpike or Canal Company Railroads.&c,
shall be barred of, or presumed to have conveyed, any real es- not barred,

tate, right of way, easement, leasehold or other interest in the

soil which may have been condemned, or otherwise obtained

for its use, as a right of way, depot, station-house or place of

landing, by any statute of limitation or by occupation of the

same by any person whatever.

CHAPTER III.

ACTIONS OTHER THAN FOR THE RECOVERY OF REAL PROPERTY
TIME OF COMMENCING.

30. The periods prescribed for the commencement of actions. Periods of

other than for the recovery of real property, shall be as fol- limitation pre-

lows

:

31. Within ten years. Ten years.

(1.) An action upon a judgment or decree of any Court ot

the United States, or of any State or territory thereof;

(2.) An action upon a sealed instrument against the princi-

pals thereto

;

(3.) An action for the foreclosure of a mortgage, or deed in

trust for creditors with a power of sale, of real property, where
the mortgagor or grantor has been in possession of the prop-

erty, within ten years after the forfeiture of the mortgage, or

after the power of sale became absolute, or within ten years

after the last payment on the same
;

(4.) An action for the redemption of a mortgage, where the

mortgagee has been in possession, or for a residuary interest

under a deed in trust for creditors, where the trustee or those
holding under him, shall have been in possession ; within ten
years after the right of action accrued.

32. Within seven years. Seven years.

(1.) On a judgment rendered by a Justice of the Peace.

(2.) By any creditor of a deceased person against his personal
or real representative ; within seven years next after the quali-

fication of the executor or administrator and his making the
advertisement required by law, for creditors of the deceased to

present their claims, where no personal service of such notice



150 CODE OF CIVIL PKOCEDUKE. [ChAP. 17.

in writing is made upon the creditor ; and a creditor thus bar-

red of a recovery against the representative of any principal

debtor shall also be barred of a recovery against any surety to

such debt.

Six years, 33. Within six years.

(1.) An action upon the official bond of any public officer.

(2.) An action against any executor, administrator, or guar-

dian on his official bond, within six years after the auditing of

his final accounts by the proper officer, and the filing of such
audited account as required by law.

(3.) An action for injury to any incorporeal hereditament.

Three years. 34. Within three years.

(1.) An action upon a contract, obligation or liability arising

out of a contract, express or implied, except those mentioned
in the preceding sections

;

(2.) An action upon a liability created by statute, other than

a penalty or forfeiture, unless some other time be mentioned in

the statute creating it

;

(3.) An action for trespass upon real property
;

(4.) An action for taking, detaining, converting, or injuring

any goods or chattels, including actions for their specific re-

covery
;

(5.) An action for criminal conversation, or for any other in-

jury to the person or rights of another, not arising on contract

and not hereinafter enunciated
;

(6.) An action against the sureties of any executor, admin-
istrator or guardian, on the official bond of their principal;

within three years after the breach thereof complained of

;

(7.) An action against bail ; within three years after judgment
against their principal, but bail may discharge themselves by a

surrender of their principal, at anytime before final judgment
against them

;

(8.) Fees due to any clerk, sheriff or other officer, by the

judgment of a Court ; within three years from the time of the

judgment rendered, or of the issuing of the last execution

therefor
;

(9.) An action for relief on the ground of fraud, in cases

which heretofore were solely cognizable by courts of equity,

the cause of action in such cases not to be deemed to have
accrued until the discovery by the aggrieved party, of the facts

constituting fraud.

One year. 35. Within one year.

(1.) An action against a sheriff, coroner, or constable, or

other public officer for a trespass under color of his office
;

(2.) An action upon a statute, for a penalty or forfeiture,

where the action is given to the State alone, or in whole or

in part, to the party grieved, or to a common informer except

where the statute imposing it prescribes a different limitation
;

(3.) An action for libel, assault, battery, or false imprison-

ment
;

(-1.) An action against a sheriff or other officer, for the escape

of a prisoner arrested or imprisoned on civil process

;
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(5.) An action by a creditor of any deceased person, on whom
personal notice in writing to present his claim to the personal

representative of the deceased has been served, and who has

failed so to do, within one year after the service of sueh notice,

and any such creditor, barred of a recovery against the per-

sonal representative of a principal debtor, by reason of such

default, shall also be barred of a recovery against the sureties

for such debt.

(36.) Within six months. Six months.

(1.) An action for slander.

(37.) An action for relief not herein provided for, must be Action for

commenced within ten years after the cause of action shall have other *elief-

accrued.

38. The limitations prescribed in this -chapter shall apply to Limitations t©

•civil actions brought in the name of the State, or for its benefit, Son/fey the

in the same manner as to actions by or for the benefit of private state.

parties.

39. In an action brought to recover a balance due upon a Action upon

mutual, open and current account, where there have been re- ^£ot£vw1m»
/ciproeal demands between the parties, the cause of action shall cause accrues*

be deemed to have accrued from the time of the latest item

proved in the account on either side.

CHAPTER IT.

GENERAL PROVISIONS AS TO TflE TIME OF COMMENCING- ACTIONS.

40. An action is commenced as to each defendant when the when .action

summons is issued against him. deemed com-
^ U16I1C6CI*

41. If when the cause of action accrue against any person, Exception, de-

be shall be out of the State, such action may be commenced Sn
gJ
nL0Ut of

within the terms herein respectively limited, after the return

of such person into this State ; and if after such cause -of action

shall have accrued, such person shall depart from and reside

out of this State, or remain continuously absent therefrom
for the space of one year or more, the time of his absence shall

not be deemed or taken as any part of the time limited for the

commencement of such action.

42. if a person entitled to bring an action mentioned in the Exceptions,

last chapter, except for a penalty or forfeiture, or against a persons undes-

sheriff or other officer for an escape, be at the time the .cause

of action accrued, either.

(1.) Within the age of twenty-one years; or

(2.) Insane; or

(3.) Imprisoned on a criminal charge, or in execution under
the sentence of a criminal court for a term less than his natural
life.; or N

(4.) A married woman
;

Then such persons may Uring their actions within the times
before limited, after their disabilities shall be removed.

43. If a person entitled to bring an action die before the Death of a per-
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son entitled

before limita-

tion expires.

Actions by-

aliens ; time
of war not
counted.

When judg-
ment reversed,
&c, plaintiff

may com-
mence new ac-

tion.

Time of stay
by injunction,

<fec.,not count-
ed.

Time during
controversy
about probate
of will, &c,
not counted.

Disability
must exist

when the right

of action ac-

crued.
Where several
disabilities

;

all must be
removed.
Acknowledg-
ment by part-
ner, &c, after

dissolution.

Acknowledg-
ment or new
promise must
be in writing.

Co-tenants ;

when some
barred, others
not.

expiration of the time limited for the commencement thereof,

rnd the cause of action survive, an action may be commenced by
his representatives after the expiration of that time, and within

one year from his death. If a person against whom an action

may be brought die before the expiration of the time limited

for the commencement thereof, and the cause of action survive,

an action may be commenced against his executors or adminis-

trators after the expiration of that time, and within one year
after the issuing of letters testamentary or of administration.

44. When a person shall be an alien, subject or citizen of a

country at war with the United States, the time of the con-

tinuance of the war shall not be part of the period limited for

the commencement of the action.

45. If an action shall be commenced within the time pre-

scribed therefor, and the plaintiff be nonsuited, or a judgment
therein be reversed on appeal, or be arrested, the plaintiff, or
if he die and the cause of action survive, his heirs or repre-

sentatives, may commence a new action within one year after

such nonsuit, reversal, or arrest of judgment.
46. When the commencement of an action shall be stayed by

injunction or statutory prohibition, the time of the continu-

ance of the injunction or prohibition shall not be part of the
time limited for the commencement of the action.

47. In reckoning time when pleaded as a bar to suits, that

period shall not be counted which elapses during any contro-

versy on the probate of a will or granting letters of administra-

tion, unless there be an administrator appointed during the

pendency of the suit,, and it be provided by law that suit may
be brought against him.

48. No person shall avail himself of a disability, unless it

existed when his right of action accrued.

49. Where two or more disabilities shall co-exist at the time-

the right of action accrues, the limitation shall not attach until

they all be removed.
50. No act, admission or acknowledgment by any partner

after the dissolution of tne co-partnership, or by any of the

makers of a promissory note or bond after the statute of limita-

tions shall have barred the same, shall be received as evidence

to repel the statute, except against the partner or maker of the

promissory note or bond, doing the act or making the admis-

sion or acknowledgment.
51. No acknowledgment or promise shall be received as evi-

dence of a new or continuing contract, whereby to take the

case out of the operation of this title, unless the same be con-

tained in some writing signed by the party to be charged

thereby ; but this section shall not alter the effect of any pay-

ment of principal or interest.

52. In actions by tenants in common or joint tenants of per-

sonal property to recover the same, or damages for the deten-

tion of or injury thereto, and any of them shall be barred of

their recovery by limitation of time, the rights of the other
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shall not be affected thereby ; but they may recover according

to their right and interest notwithstanding such bar.

53. This title shall not affect actions to enforce the payment
™ficlbfe to*

of bills, notes or other evidences of defyt, issued by moneyed bills* &e., of

corporations, or issued or put in circulation as money. or^bank
18

'

54. This title shall not affect actions against directors or notes.

stockholders of any moneyed corporation, or banking associa-
^ns^dire

11

-

tion which shall hereafter be incorporated by or under the laws tors, &c, of

of this State, to recover a penalty or forfeiture imposed, or to moneyed cor-

enforce a liability created by law ; but such actions must be banking\°sso-

brought within three years after the discovery by the aggrieved ciations
;
limi-

party, of the facts upon which the penalty or forfeiture attached, cases prescrib

or the liability was created. ed -

54r<3. Whereas, Many citizens of the State of North Caro- Certain suits

lina were stockholders in banking institutions chartered in kSred!
&n '8

other States before the year one thousand eight hundred and i872-'3, c. 120.

sixty-one, which contain individual liability clauses in the

nature of penalties in the event of failure on the part of said

banking corporations to meet their liabilities ; and,

Whereas, said banking corporations have become insolvent

by the results of the late war, thereby entailing upon the stock-

holders the loss of the investment of their capital therein, and
they are threatened with further loss by reason of said indi-

vidual liability clause3 ; therefore,

All such causes of action as have not hitherto been com-
menced in this State against citizens thereof are hereby declared

to be barred by lapse of time.

TITLE IV.

PARTIES TO CIVIL ACTIONS.

55. Every action must be prosecuted in the name of the real Action to_ be

party in interest, except as otherwise provided in section fifty- ^ ê

ltyinin"

seven ; but this section shall not be deemed to authorize the

assignment of a thing in action not arising out of contract.

But an action may be maintained by a grantee of land in the Action by

name of a grantor, or his or her heirs or legal representatives, fS^Uvfrae-*
when the grant or grants are void by reason of the actual pos- ly.

session of a person claiming under a title adverse to that of the
grantor at the time of the delivery of the grant, and the
plaintiff shall be allowed to prove the facts to bring the case

within this provision.

In the case of an assignment of a thing in action, the action Assignment of

by the assignee shall be without prejudice to any set off or
*"" "

other defence existing at the time of, or before notice of, the
assignment; but this section shall not apply to a negotiable
promissory note or bill of exchange, transferred in good faith>

and upon good consideration, before due.

things in ac-

tion.
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56. When a married woman is party, her husband must be
joined with her except that,

(1.) When the action concerns her separate property she may
sue alone

;

(2.) When the action is between herself and her husband,
she may sue or be sued alone

;

And in no case need she prosecute or defend by a guardian

or next friend.

57. An executor or administrator, a trustee of an express
trust, or a person expressly authorized by statute, may sue,

without joining with him the person for whose benefit the

action is prosecuted. A trustee of an express trust, within the

meaning of this section, shall be construed to include a person
with whom or in whose name a contract is made for the benefit

of another.

58. In actions and special proceedings of any of the courts

of this State whenever any of the parties plaintiffs are infants,

idiots, lunatics and persons non compos mentis, whether said

infants, idiots, lunatics and persons non compos mentis be resi-

dents or non-residents of this State, said infants, idiots,

lunatics and persons non compos mentis shall appear by their

general or testamentary guardian, if they have any within the

State ; and if there shall be no such guardian, then said infants,

idiots, lunatics and persons non compos mentis may appear by
their next friend.

59. In all actions and special proceedings in any of the courts

of this State, whenever any or all of the defendants are infants,

idiots, lunatics, or persons non compos mentis, said infants,

idiots, lunatics, or persons non compos mentis shall defend by
their general or testamentary guardian, if they have any within

this State, whether said infants, idiots, lunatics, or persons non
compos 'mentis are residents or non-residents of this State ; and
if said infants, idiots, lunatics, or persons non compos mentis,

have no general or testamentary guardian within this State,

and any of the defendants in said action or special proceeding

shall have been summoned, and a copy of the complaint has

been served on them, or any of them, or tiled according to

law, then it shall be lawful for the court, wherein said action

or special proceeding is pending, upon motion of any of the

parties to the said action or special proceeding, to appoint some
discreet person to act as guardian ad litem, to defend in behalf

of sucli infant, or infants, idiots, lunatics, or persons non com-

pos mentis, and such guardian so appointed shall, if the cause

in which he is appointed be a civil action, file his answer to the

complaint within the time required for other defendants, unless

such time be extended by the court for good cause, and if the

cause in which he is so appointed be a special proceeding, a

copy of the complaint, with the summons, shall be served on

said guardian ad litem, and after twenty days' notice of said

summons and complaint in such special proceeding, and after

answer tiled as above prescribed in such civil action, the court

may proceed in the cause to final judgment and decree therein
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in the same manner as if there had been personal service upon
the said infant, idiot, lunatic, or person non compos mentis, de-

fendants, and any decree or judgment in the case shall conclude

the infant, idiot, lunatic, or person non compos mentis, defend-

ants as effectually as if he or they had been personally sum-
moned.

59$. Whenever any guardian ad litem shall be appointed Guardian ad

under this chapter the guardian shall file an answer in said action Mem t0 fil®
A

•
i v j •*.*.< i ' i.u ii <l«

answer.—1870
or special proceeding admitting or denying the allegations ->i, c . 233, s.

thereof, the costs and expenses of which said answer in all ap- 4 -

plications to sell or divide the real estate of said infants shall

be paid out of the proceeds of the property, or in case of a
Costs>

division, shall be charged upon the land, if the sale or division

shall be ordered by the court, and if not ordered in any other

manner the court shall direct.

60. All persons having an interest in the subiect of the Who is to be

action, and in obtaining the relief demanded, may be joined as Piamtllt -

plaintiffs, except as otherwise provided in this title.

61. Any person may be made a defendant who has, or who to be de-

claims, an interest in the controversy adverse to the plaintiff", fendant.

or who is a necessary party to a complete determination or set-

tlement of the questions involved therein ; and in an action to

recover the possession of real estate, the landlord and tenant

thereof may be joined as defendants; and any person claiming

title or right of possession to real estate, may be made parties

plaintiff or defendant, as the case may require, to any such
action.

62. Of the parties to the action, those who are united in in- partiestobe
terest must be joined as plaintiffs or defendants; but if the joined, &c.

consent of any one who should have been joined as plaintiff

cannot be obtained, he may be made a defendant, the reason

thereof being stated in the complaint; and when the question

is one of a common or general interest of many persons, or where
the parties may be very numerous, and it may be impracticable

to bring them all before the Court, one or more may sue or

defend for the benefit of the whole.
63. Persons severally liable upon the same obligation or in- Parties to bills

strument, including the parties to bills of exchange and prom- and notes, &c.

issory notes, may all or any of them be included in the same
action at the option of the plaintiff.

63a. In all cases of joint contracts of co-partners in irade or suit brought
others, suit may be brought and prosecuted on the same against against joint-

all or any number of the persons making such contracts. isn-'a c? ai~
64. (1.) No action shall abate by the death, marriage or other s.i.

disability of a party, or by the transfer of any interest therein, Action wne?"
if the cause of action survive or continue. In case of death, not to abate.

except in suits for penalties, and for damages merely vindic-

tive, marriage or other disability of a party, the Court, on
motion at any time within one year thereafter, or afterwards on
a supplemental complaint, may allow the action to be continued
by, or against, his representative or successor in interest. In
case of any other transfer of interest, the action shall be con-
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Court may
determine
controversy
and inter-

pleader.

tinued in the name of the original party, or the Court may
allow the person to whom the transfer is made, to be substi-

tuted in the action.

(2.) After a verdict shall be rendered in any action for a

wrong, such action shall not abate by the death of any party,

but the cases shall proceed thereafter in the same manner as in

cases where the cause of action now survives by law.

(3.) At any time after the death, marriage, or other disability

of the party plaintiff, the Court in which an action is pending,
upon notice to such persons as it may direct, and upon appli-

cation of any person aggrieved, may in its discretion, order that

the action be deemed abated, unless the same be continued by
the proper parties, within a time to be fixed by the Court, not

less than six months, nor exceeding one year from the granting

of the order

(4.) The provisions of this section shall apply as well to

actions existing at the ratification of this act, as to those

commenced subsequently thereto.

65. The court either between the terms, or at a regular term,

according to the nature of the controversy, under the regula-

tions contained in this chapter, may determine any controversy

before it, when it can be done without prejudice to the rights

of others, or by saving their rights ; but when a complete
determination of the controversy cannot be had without the

presence of other parties, the court must cause them to be
brought in.

And when in an action for the recovery of real or personal

property, a person not a party to the action, but having an
interest in the subject thereof, makes application to the court

to be made a party, it may order him to be brought in by the

proper amendment.
A defendant against whom an action is pending upon a con-

tract, or for specific real or personal property, may at any time

before answer, upon affidavit, that a person not a party to the

action, and without collusion with him, makes against him a

demand for the same debt or property, upon due notice to guch

person and the adverse party, apply to the court for an order

to substitute such person in his place, and discharge him from
liability to either party, on his depositing in court the amount
of the debt, or delivering the property or its value, to such

person as the court may direct; and the court may, in its dis-

cretion, make the order.

TITLE VI.

OF THE PLACE OF TRIAL OF CIVIL ACTIONS.

Actions to be ^- Actions for the following causes must be tried in the
tried where county in which the subject of the action, or some part thereof,
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is situated, subject to the power of the court to change the subject matter

place of trial, in the cases provided in this Code. situated.

(1.) For the recovery of real property, or of an estate or

interest therein, or for the determination in any form, of such
right or interest, and for injuries to real property;

(2.) For the partition of real property
;

(3.) For the foreclosure of a mortgage of real property
;

(4.) For the recovery of personal property distrained for

any cause.

67. Actions for the following causes must he tried in the Actions to be

county where the cause, or some part thereof, arose, subject to cause^oftaction

the like power of the court to change the place of trial, in the arose.

cases provided in this Code

;

(1.) For the recovery of a penalty or forfeiture, imposed by
statute ; except that, when it is imposed for an offence com-
mitted on a sound, bay, river or other body of water situated

in two or more counties, the action may be brought in any
county bordering on such sound, bay, river or other body of

water, and opposite to the place where the offence was com-
mitted.

(2.) Against a public officer or person especially appointed
to execute his duties, for an act done by him by virtue of his

office ; or against a person who by his command or in his aid,

shall do anything touching the duties of such officer.

68. In all other cases the action shall be tried in the county Action to be

in which the plaintiffs or the defendants, or any of them, shall
Jfefelda^re-

reside at the commencement of the action ; or if none of the sides.

defendants shall reside in the State, then in the county in which 1868-' 9c
-

5 9-

the plaintiffs, or any of them, shall reside ; and if none of the i868-'9, c. 277,

parties shall reside within the State, then the same may be s * 6 "

tried in any county which the plaintiff* shall designate in his

summons and complaint, subject, however, to the power of

the court to change the place of trial, in the cases provided
by statute.

68a. All suits upon official bonds or against executors and Suits upon co-

administrators in their fiduciary capacity, shall be instituted in ^triedi?
W

the county where the bonds were or shall be given, if the prin- county where

cipal or any of the sureties on the bond is in the county ; if not, K^'^g 8

Ti
then in the plaintiff's county.

69. If the county designated for that purpose in the summons Change of

and complaint be not the proper county, the action may, not- place oftml -

withstanding, be tried therein, unless the defendant, before the
time of answering expires, demand in writing that the trial be
had in the proper county, and the place of trial be thereupon
changed by consent of parties, or by order of the Court, as is

provided in this section.

The Court may change the place of trial in the following
cases

:

(1.) When the county designated for that purpose is not the
proper county.

(2.) When the convenience of witnesses and the ends of jus-
tice would be promoted by the change.
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—

1870-'l, c. 20,

s. 1.

Proviso.

Further pro-
viso.

When the place of trial is changed, all other proceedings

shall be had in the county to which the place of trial is

changed, unless otherwise provided by the consent of the par-

ties in writing duly filed, or order of Court; and the papers

shall be filed or transferred accordingly.

69a. Upon the application of any party plaintiff or defend

ant, it shall be the duty of the Judges of the Superior Courts

of this State, in their respective judicial districts, to order the

transfer and removal of any suit, action or cause pending in the

courts of their said districts, in which such Judge shall have

been at any time interested as party, or employed or otherwise

engaged as counsel, to some county in an adjoining judicial dis-

trict, to be agreed upon by the parties to such suit, action or

cause for trial : Provided, that if the parties cannot agree

upon a county to which such suit, action or cause may be trans-

ferred or removed, the Judge of the court shall order the

transfer and removal of such suit, action or cause, to some
county adjoining and nearest to his judicial district : Provided,

further, that if the Judge be interested as a party in any such

suit, action or case, he shall, upon the application of any other

party to the suit, order the transfer and removal of such suit,

action or cause to some county in an adjoining district, where
the term of the court will not interfere with the judicial duties

of the Judge making such order.

TITLE VII.

OF THE MANNER OF COMMENCING CIVIL ACTIONS,
AND THE SERVICE OF THE SUMMONS.

Manner of

commencing
civil actions.

By whom is-

sued, &c.

1868-'9« c.

B.13.
277,

How to sue as
a pauper.
How obtained.
—1868-
96, s. 1.

'9, e.

70. Civil actions in the Superior Courts of this State shall be
commenced by the issuing of a summons.

71. The summons shall be issued by a Clerk of any Superior

Court at the request of the plaintiff; but before issuing it, the

clerk shall require of the plaintiff, either to give a bond with

sufficient security in the sum of two hundred dollars, with the

condition that the same shall be void if the plaintiff shall pay
the defendant all such costs as the defendant shall recover of

him in the action ; or to deposit a like sum with him as a se-

curity to the defendant for such costs, and in case of such

deposit he shall give to the plaintiff and to the defendant a cer-

tificate to that effect; or to tile with him a written authority

from some Judge of a Superior Court authorizing the plaintiff

to sue as a pauper.

72. Any Judge, Justice of the Peace, or Clerk of the Supe-

rior Court may authorize any person to sue as a pauper in their

respective courts when he shall prove, by one or more witnesses,

that he has a good cause of action, and shall make aiiidavit



Chap. 17.] code oe civil procedure. 159

that he is unable to comply with the provisions of the last

section.

72a. The court to which snch writ is made returnable may, Court uiayas-

at its discretion, assign to the person, suing as a pauper, learned Jsls-^ c?96,

counsel, who shall prosecute his suit. s. 2.

72b. Whenever any person shall sue as a pauper, no officer No costs or

shall require of him any fee, and he shall recover no costs. \>\e.—

73. The summons shall run in the name of the State, be i868-'9, c. 96,

signed by the Clerk of a Superior Court, under the seal of his Farm of the

court, and be directed to the sheriff of the county in which summons.

the defendant resides or may be found, or in case such sheriff

be a party to, or interested in, the action, it may be directed

to the coroner of that county, or to the sheriff of any adjoin-

ing county. It shall command the officer to summon the de-

fendant to appear at the office of the Clerk of the Superior

Court for some certain county, within a certain number of days

after the service, exclusive of the day of service, to answer the

complaint of the plaintiff. It shall be dated on the day of its

issue.

74. There shall also be inserted in the summons, a notice in

substance as follows :

(1.) In an action arising on contract for the recovery of What
f
ura"

v J
1 1 , 1 1 «

&,.w .11 , i • i , r mons to con-
money only, that the plaintm will take judgment tor a sum tain.

specified therein, if the defendant shall fail to answer the com-
plaint within the time specified.

(2.) In other actions, that if the defendant shall fail to an-

swer the complaint within the time specified, the plaintiff will

apply to the court for the relief demanded in the complaint.

The clerk before whom the defendant shall be summoned to

appear, shall be the Clerk of the Superior Court of the county
in which it is provided in Title VI, that the action shall be
tried.

(3.) The number of days within which the defendant is

summoned to appear, shall, in no case, be less than twenty, ex-

clusive of the day of service, to which one day shall be added
for every twenty-five miles of distance between the court-house

of the county in which the service is made and the court-house

of the county at which the defendant is required to appear, by
the usual route of travel.

75. The officer to whom the summons is addressed shall note Ketum ofsum-

on it the day of its delivery to him, and execute it within ten
mons#

days after its receipt by him. Before proceeding to execute it,

he shall be entitled to require of the plaintiff his fee for the
service. If required by the plaintiff he shall execute the writ
immediately. When executed he shall immediately return the
writ, with the date and manner of its execution, by mail or

otherwise, to the Clerk of the proper court.

76. A copy of the complaint may or may not be served with the Service of the

summons. In either case the plaintiff must tile a copy thereof °?mplaint.

with the clerk of the court before which the defendant is sum-
moned to appear, within ten days from the issuing of the sum-
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mons ; and in case no copy shall have been issued with the

summons, he &hall also within the said time file with the clerk

another copy thereof, addressed to, and for the use of, the

defendant, or if there be several defendants; a copy for each of

them, provided, however, if several defendants appear by one
attorney, one copy only need be filed for all who so appear.

Plaintiff fail- 77. If the plaintiff shall fail to file his complaint within ten
ing to file days after the issuing of his summons, then the defendant may
withnften at any tnne before the filing of such complaint, and within the
days. time limited for his appearance, enter an appearance specifying

where within the State, a copy of the complaint may be served

on him, and the plaintiff at his own expense, shall cause such

copy to be served within sixty days ; and the defendant shall

not be required to answer until the twentieth day after such

service.

plaintiff fail- 78. If the plaintiff shall fail to file his complaint within the

Sfint within" tnTie Htnited by the summons, for the appearance and answer
the time for of the defendant, or by the next preceding section, the defend-

fpSarance
8

ailt sna^ be entitled todemand judgment of nonsuit against the

maybenon- plaintiff.

Tinfe^f filing ^* ^e ^me *or^u% tne complaint or of any pleading wThat-

pieadings may ever, may be enlarged by the court for good cause shown by
be enlarged,

affidavit, but it shall not be enlarged by more than twenty
additional days nor more than once, unless the default shall

have been occasioned by accident over which the party apply-

ing had no control, or by the fraud of the opposing party ; and
in all cases in which the time shall be enlarged unless upon the

ground of such accident or fraud, the party making the appli-

cation shall pay into court for the use ol the opposing party

five dollars, which shall not in any event be recovered back.

Three days' notice must be given of the motion to enlarge.

Plaintiff shall 80. At the time of filing his complaint the plaintiff, and at
nameanattor- foG t jme f ftij™ hj s answer, the defendant, shall name some
ney m the , , n

. ,
' \ . , .

,

county town, place and person in the county town in which the court to
&c - which the action is brought is held, where and upon whom ser-

vice of pleadings and notices in the action may be served ; and
if either shall fail to do so, the filing of all such pleadings and
notice*; in the office of the clerk of the court shall be deemed
sufficient service on the day of such filing, unless the party

shall in writing on the copy of his complaint, or answer, or by

other written notice, served on the adverse party, require per-

sonal service thereof, at a place named by him within the

county, and shall deposit with the clerk a sum sufficient to pay
the expense of such personal service ; in which case, the per-

sonal service shall be made at his expense.

Notice of no 81. In case of a defendant against whom no personal claim
personal claim

jg mac| e) tiie plaintiff may deliver to such defendaut with the

summons, a notice subscribed by the plaintiff or his attorney,

setting forth the general object of the action, a brief descrip-

tion of the property affected by it, if it affects real or personal

property, and that no personal claim is made against such de-
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(2.) If the action be against defendants severally liable, he

may proceed against the defendants served, in the same man-

ner as if they were the only defendants.

(3.) If all the defendants have been served, judgment may
be taken against any or either of them severally, when the

plaintiff would be entitled to judgment against such defen-

dant or defendants if the action had been against them or any

of them alone.

(4.) If the name of one or more 'partners, shall for any cause

have been omitted in any action in which judgment shall have

passed against the defendants named in the summons, and such

omission shall not have been pleaded in such action, the plain-

tiff in case^the judgment therein shall remain unsatisfied, may
by action recover of such partner separately, upon proving his

joint liability, notwithstanding he may not have been named
in the original action ; but the plaintiff shall have satisfaction

of only one judgment rendered for the same cause of action.

88. In the cases in which service by publication is allowed, when service

the summons shall be deemed served at the expiration of the
oomPlete -

time prescribed by the order of publication.

89. Proof of the service of the summons and of the com- Proof of ser-

plaint or notice, if any accompanying the same, must be

:

V10e -

(1.) By the certificate of the sheriff or other proper officer.

(2.) In case of publication, the affidavit of the printer, or

his foreman, or principal clerk, showing the same, and an affi-

davit of a deposit of a copy ot the summons in the post office

as required by law, if the same shall have been deposited ; or,

(3.) The written admission of the defendant.

In case of service otherwise than by publication, the certifi-

cate or admission must state the time and place of service.

90. From the time of the service of the summons in a civil Jurisdiction.

action, or the allowance of a provisional remedy, the court is NoTicTof lis

deemed to have acquired jurisdiction, and to have control of pendens.

all the subsequent proceedings. A voluntary appearance of a

defendant is equivalent to personal service of the summons
upon him.
In an action affecting the title to real property, the plaintiff,

at the time of filing the complaint, or at any time afterwards,

qr whenever a warrant of attachment, under chapter four, of

title ten, of this Code, shall be issued, or at any time afterwards,

the plaintiff, or a defendant when he sets up an affirmative

cause of action in his answer and demands substantive relief,

at the time of filing his answer, or at any time afterwards, if

the same be intended to affect real estate, may file with the
clerk of each county in which the property is situated, a notice

of the pendency of the action, containing the names of the
parties, the object of the action, and the description of the
property in that county affected thereby ; and if the action be
for the foreclosure of a mortgage, such notice must be filed

twenty days before judgment, and must contain the date of the
mortgage, the parties thereto, and the time and place of record-
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ing the same. From the time of filing only shall the pendency
of the action be constructive notice to a purchaser or incum-
brancer of the property affected thereby ; and every person

whose conveyance or incumbrance is subsequently executed

or subsequently recorded, shall be deemed a subsequent pur-

chaser or incumbrancer, and shall be bound by all proceedings

taken after the filing of such notice, to the same extent as if

he were made a party to the action. For the purposes of this

section, an action shall be deemed to be pending from the time

of filing such notice
;
provided, however, that such notice shall

be of no avail unless it shall be followed by the first publica-

tion of the summons on an order therefor, or by the personal

service thereof on a defendant within sixty days after such

filing. And the court in which the said action was commenced
may, in its discretion, at any time after the action shall be
settled, discontinued, or abated, as is provided in section

sixty-four, on application of any^ person aggrieved, and on
good cause shown, and on such notice as shall be directed or

approved by the court, order the notice authorized by this sec-

tion to be cancelled of record by the clerk of any county in

whose office the same may have been filed or recorded ; and
such cancellation shall be made by an indorsement to that

effect on the margin of the record, which shall refer to the

order, and for which the clerk shall be entitled to a fee of

twentv-five cents.

TITLE VIII.

OF THE PLEADINGS IN CIVIL ACTIONS.

CHAPTEE I.

THE COMPLAINT.

Forms of
pleading.

Complaint.

Complaint
what to con-
tain.

91. All the forms of pleading heretofore existing are abol-

ished ; and hereafter, the forms of pleading in civil actions in

courts of record, and the rules by which the sufficiency of the

pleadings is to be determined, are those prescribed by this Code.

92. The first pleading on the part of the plaintiff is the

complaint.

93. The complaint shall contain
;

(I.) The title of the cause, specifying the name of the court

in which the action k brought, the name of the county in

which the trial is required to be had, and the names of the par-

ties to the action, plaintiff and defendant.

(2.) A plain and concise statement of the facts constituting

a cause of action, without unnecessary repitition ; and each

material allegation shall be distinctly numbered.
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fendant, in which case no copy of the complaint need be served

on such defendant, unless within the time for answering he
shall in writing demand the same. If a defendant on whom
such notice is served, unreasonably defend the action, he shall

pay costs to the plaintiff.

82. The summons shall be served by delivering a copy thereof Manner ofser-

„„ /• ii
«=>*•/ vioe of sum-

as follows:
f

mons,

(1.) If a suit be against a corporation, to the president, or

other head of the corporation, secretary, cashier, treasurer, a

director or managing agent thereof; but such service can be

made in respect to a foreign corporation only when it has

property within the State, or the cause of action arose therein,

or where the plaintiff resides in the State, or where such ser-

vice can be made within this State personally upon the Pre-

sident, Treasurer or Secretary thereof;

(2.) If against a minor under the age of fourteen years, to

such minor personally, and also his father, mother or guardian,

or if there be none within the State, then to any person hav-

ing the care and control of such minor, or with whom he shall

reside, or in whose service he shall be employed
;

(3.) If against a person judicially declared to be of unsound
mind, or incapable of conducting his own affairs in consequence
of habitual drunkenness and for whom a committee or guardian

has been appointed, to such committee and to the defendant
personally

;

(4.) In all other cases, to the defendant personally.

83. Where the person on whom the service of the summons Service by

is to be made cannot, after due diligence, be found within the Si^fi?,
1

^
ct i i j* i jy* i • i • y» • £ "•"•III OI bullr-

btate, and that tact appears by affidavit to toe satistaction ot mons,

the Court, or a Judge thereof, and it in like manner appears
that a cause of action exists against the defendant in respect to

whom the service is to be made, or that he is a proper party to

an action relating to real property in this State, such Court or

•Judge may grant an order that the service be made by the

publication of a summons in either of the following cases:

(1.) Where the defendant is a foreign corporation, and has

property within the State, or the cause of action arose therein

;

(2.) Where the defendant, being a resident of this State, has

departed therefrom, with intent to defraud his creditors, or to

avoid the service of a summons, or keeps himself concealed
therein with a like intent;

(3.) Where he is not a resident of this State, but has prop-
erty therein, and the Court has jurisdiction of the subject of
the action;

(4.) Where the subject of the action is real or personal prop-
erty in this State, and the defendant has or claims a lieu or

interest, actual or contingent, therein, or the relief demanded
consists wholly or partly in excluding the defendant from any
lien or interest therein;

(5.) Where the action is for divorce, in the cases prescribed
bv law.

11
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effect of pubii-
^' ^ie 0T^eT must direct the publication in any one or two

cation. newspapers to be designated as most likely to give notice to

the person to be served, and for such length of time as may be
deemed reasonable, not less than once a week for six weeks. In
case of publication the Court or Judge must also direct a copy
of the summons and complaint to be forthwith deposited in the

post office, directed to the person to be served, at bis place of
residence, unless it appears that such residence is neither known
to the party making the application, nor can with reasonable

diligence be ascertained by him. When publication is ordered
y

personal service of a copy of the summons and complaint, out
of the State, is equivalent to publication and deposit in the
post office.

Defendant al- $5. The defendant against whom publication is ordered, or

fend before
6 " Hs representatives, on application and sufficient cause shown

and after judg- at any time before judgment, must be allowed to defend the

action ; and, except in an action for divorce, the defendant
against whom publication is ordered, or his representatives,,

may in like manner, upon good cause shown, be allowed to de-

fend after judgment, or at any time within one year after notice

thereof, and within five years after its rendition, on such terms
as may be just; and if the defence be successful and the judg-
ment, or any part thereof, have been collected, or otherwise

enforced, such restitution may thereupon be compelled as the

court may direct ; but the title to property sold under such

judgment to a purchaser in good faith shall not be thereby af-

fected. And in all cases where publication is made, the com-
plaint must be first filed, and the summons as published must
state the time and place of such filing.

Actions for 86. In actions for the foreclosure of mortgages on real estate,

ofnwrt^ages. alreadj instituted, or hereafter to be instituted, if any party

having any interest in or lien upon such mortgaged premises,

is unknown to the plaintiff, and the residence of such party

cannot, with reasonable diligence, be ascertained by him, and
such fact shall be made to appear by affidavit to the court, such

court may grant an order that the summons be served on such

unknown party by publishing the same for six weeks once in

each week successively, in one newspaper printed in Raleigh,

and in a newspaper printed in the county where the premises

lie, if there be any, which publication shall be equivalent to a

personal service on such unknown party.
Joint and sey- 87. Where the action is against two or more defendants, and

partners!
01

"

9
' the summons is served on one or more of them, but not on all

of them, the plaintiff may proceed as follows :

(1.) If the action be against defendants jointly indebted

upon contract, he may proceed against the defendants served,

unless the court otherwise direct ; and if he recover judgment,
it may be entered against all the defendants thus jointly in-

debted, so far only as that it may be enforced against the joint

property of all, and the separate property of the defendants

served, and if they are subject to arrest, against the persons of

tke defendants served ; or
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notes or bonds are given to any president cashier or other per- i868-'9, c. 77,

son, for the benefit or interest of such banks, and also in all
8 - 3 -

eases where any note or bond has been given in lieu of any

note or notes, bond or bonds, to any banking association, or for

the benefit of the same,

101c?. The remedy under this chapter may be by plea of set Remedy may
re i ' • a.' z.i :

be by lnmnc-
off, or by injunction, as the case may require. tion.—186&-'9,

102. The defendant may set forth by answer as many defences c. 77, s. 4.

and counter-claims as he may have, whether they be such as c^
era

have been heretofore denominated legal, or equitable or both.

They must each be separately stated and numbered, and refer

to the cause of action which they are intended to answer, in

such manner that they may be intelligibly distinguished.

103. The defendant may demur to one or more of several Demurrer and

causes of action stated in the complaint, and answer to the

residue.

104. .Sham and irrelevant answers and defences may be Sham and ir-

stricken out on motion, and upon such terms .as the Court may fe^™
*"'

in its discretion impose,

OHAPTEE IY,

THE REPLY.

105. When the answer contains new matter constituting a Reply —de-

eonnter-claim, the plaintiff may, within twenty days, reply to .JJJJS?"

t0 an~

such new matter, denying generally or specifically each allega-

tion controverted by him, or any knowledge or information

thereof sufficient to form a belief; and he may allege, in ordi-

nary and concise language, without repetition, any new matter

not inconsistent with the complaint, constituting a defence to

such new matter in the answer ; and the plaintiff may in all

cases demur to an answer containing new matter, where upon
its face it does not constitute a counter claim or defence ; and
the plaintiff may demur to one or more of such defences or

counter-claims and reply to the residue of the counter-claims.

And in other cases, when an answer contains new matter con-

stituting a defence by way of avoidance, the Court may, in its

discretion, on the defendant's motion, require a reply to such
new matter ; and in that case, the reply shall be subject to the

same rules as a reply to a eounter-claim,

106. If the answer contain a statement of new matter con- Motion for

stituting a counterclaim, and the plaintiff fail to reply or demur judgment on

thereto within twenty days after the filing or service of such
answer, the defendant may move for such judgment as he is

entitled to upon such statement ; and if the case require it, an
order for an inquiry of damages by a jury may be made.

107. If a reply of the plaintiff to any defence set up by the Demurrer to

answer of the defendant be insufficient, the defendant may de-
reply -

mar thereto, and shall state the grounds thereof-
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CHAPTER Y.

DUTIES AND POWERS OF THE CLERK OF THE SUPERIOR COURT IN

RELATION TO' THE PLEADINGS, AND IN COLLATERAL MATTERS.

Jurisdiction of
clerk on
pleading, &c.

Either party
may appeal.

Duty of the
clerk on ap-
peal prayed.

Issues of law,

sent to Judge.

Party to be
heard before
Judge.

Duty o/ Judge
on appeal.

1868-

B. 8.

% c. 159,

108. The Clerk of the Superior Court shall have jurisdiction to

hear and decide on all questions of practice and procedure,,

arising in actions brought to this court, and on all other mat-
ters whereof jurisdiction is hereby given to the Superior Court,

unless the Judge of said court, or the court at a regular term
thereof, be expressly referred to.

109. Any party may appeal from any decision of the clerk

to the Judge of the court, without bond.

110. On such appeal being prayed, the clerk, within three

days thereafter, shall prepare a statement of the facts of the

case, of his decision, and of the appeal, and shall sign the same;,

he shall, within the time aforesaid, exhibit such statement to

the parties or their attorneys on request; if such statement is

satisfactory, the parties or their attorneys shall sign the same ;

if either party object to the statement as partial or erroneous,

he may put his objections in writing, and the clerk shall attach

such writing to his statement, and within two days thereafter

he shall send such statement, together with the objections, and
copies of all necessary papers, by mail or otherwise if neces-

sary, to the Judge for his decision.

111. When any issue of law shall be joined on the pleadings

before the clerk, he shall within ten days thereafter send by
mail or otherwise, if necessary, to the Judge of the Court, a
copy of the record, for hearing and decision by him.

112. The attorney of either party may endorse on the state-

ment of any appeal, or on the copy of the record of any issue

sent to Jhe Judge, a request to be heard before him on such

matter.

113. It shall be the duty of the Judge on receiving a state-

ment of appeal from the clerk, or the copy of the record of

an issue of law, to decide the questions presented as early as

may be. But if he shall have been informed in writing, by
the attorney of either party, that he desires to be heard on the

questions, the Judge shall fix a time and place for such hear-

ing, and give the attorneys of both parties reasonable notice

thereof. He shall transmit his decision in writing, endorsed

on or attached to the record, to the Clerk of the Court, who
shall immediately acknowledge the receipt thereof, and within

three days after such receipt, notify the attorneys of the parties

of the decision, and on request and the payment of his legal

fees, give them a copy thereof; and the parties receiving such

notice may proceed thereafter according tolaw. But no Judge
shall be required to return any transcript, decision, or appeal,

order made on motion or petition, or other matter to the clerk,

or another party, unless there shall have been forwarded to

him sufficient money or stamps to. defray the postage on said

returns.
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(3.) A demand of the relief to which the plaintiff supposes

himself entitled. If the recovery of money be demanded, the

amount thereof must be stated.

CHAPTER II.

THE DEMURRER.

94. The only pleading on the part of the defendant is either Defendant to

a demurrer or an answer. It must be filed in the office of the
&^f or an~

clerk of the court before which the defendant is summoned to

appear, together with a copy thereof for the plaintiff, within

ten days after the time limited for the appearance of the de-

fendant : a copy thereof must be served on the attorney of the

plaintiff if he shall have named one in the county town, in lieu

of filing one for him in the clerk's office, or on the plaintiff

personally if he shall have complied with the provisions of sec-

tion eighty. If the plaintiff shall have failed to file his com-
plaint within the time limited for that purpose, the defendant

may move for judgment of nonsuit.

95. The defendant may demur to the complaint when it When defen-

shall appear upon the face thereof, either
; J^

may de

(1.) That the court has no jurisdiction of the person of the

defendant, or the subject of the action ; or

(2.) That the plaintiff has not legal capacity to sue ; or

(3.) That there is another action pending between the same
parties for the same cause ; or

(4.) That there is a defect of parties plaintiff or defend-

ant ; or

(6.) That the complaint does not state facts sufficient to con -

stitute a cause of action.

96. The demurrer shall distinctly specify the grounds of Demurrer

objection to the complaint. Unless it does so, it may be disre- ^ound^ofob-
garded. It may be taken to the whole complaint, or to any of jection.

the alleged causes of action stated therein.

97. If the complaint be amended a copy thereof must be How to pro-

served on the defendant in the manner provided in section c

iaint

f

be°
m ~

eighty, for the service of pleadings and notices after appear- amended,

ance, within twenty days after the leave to amend.
98. When any of the matters enumerated in section ninety- Objection not

five, do not appear upon the face of the complaint, the objec- comp*aml°
n

tion may be taken by answer.

99. If no such objection be taken either by demurrer or Objection

answer, the defendant shall be deemed to have waived the wi5£&*
me*

same, excepting only the objection to the jurisdiction of the
court, and the objection that the complaint does not state facts

sufficient to constitute a cause of action.
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CHAPTER III.

THE ANSWER.

Answer what 100. The answer of the defendant must contain :

to contain. g^ ^ general or specific denial of each material allegation

of the complaint controverted by the defendant, or of any
knowledge or information thereof sufficient to form a belief;

(2.) A statement of any new matter constituting a defence
or counter-claim, in ordinary and concise language, without
repetition.

Counter-claim 101. The counter-claim mentioned in the last section must

fe3j
eral defen" be one existing in favor of a defendant, and against a plaintiff,

between whom a several judgment might be had in the action,

and arising out of one of the following causes of action :

(1.) A cause of action arising out of the contract or trans-

action set forth in the complaint as the foundation of the plain-

tiff's claim, or connected with the subject of the action

;

(2.) In an action arising on contract, any other cause of

action arising also on contract, and existing at the commence-
ment of the action.

Bank note or 101 a. In all actions brought by any bank or other corpora-
certificate of tion having exercised banking privileges* or by anv assignee
deposit a set- , ° . J? r „ °,

,

7 , . - J •' «•

off—mo-'i,c. or endorsee or receiver or omcer of said bank or corporation,
us, s. i.

ft shaij anc[ may ke lawful for the defendant to set off by plea

or on trial any note or certificate of deposit issued by said bank
or its branches or other corporation, whether the same has been
presented for payment or not, and whether or not the same
was in the possession of the defendant at the time of suit

brought, any law or usage to the contrary notwithstanding
;

but said plea of set off or set off on trial shall not avail to carry

costs against the plaintiff unless there has been a tender of such

payment before suit brought.

When and 1015. Where any note or bond has been, or may hereafter

b*n
ere

n
ba
u b

^e g*ven as a rer|ewal of any debt or demand due or payable

legal set off.— to any bank in this State, whose charter bears date prior to

1868, c. 47, s. the twentieth day of May, eighteen hundred and sixty-one,

the bills of said bank shall Joe a legal set off to such note

or bond, without regard to whether such note or bond be made
payable to said bank or to some other party ; and the bills of

such bank may be offered, and shall be received to sustain the

plea of set cff to any suit brought upon such note or bond in

any court of this State, whether said note or bond be made
payable to such bank or to any other party, and this section

shall apply to judgments and executions which may have been

obtained on any debt due any of the banks mentioned herein.

Who entitled 101c. When any person shall have given his or her note or

thisTcf-is^ bond, since the first of May, eighteen hundred and sixty-five,

-'9, c. r7, s. l. to any of said banks, the consideration of which was specie,

L
8

2

8"' 9
'

°* 77
' tney shall not be entitled to the benefit of this section. The
provisions of this section shall apply to all cases where such
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the plaintiff shall be bound to establish, on trial, that it was so

published or spoken.

125. In the actions mentioned in the last section, the de- Answer in

fendant may in his answer, allege both the truth of the matter
such cases *

charged as defamatory, and any mitigating circumstances to

reduce the amount of damages ; and whether he prove the

justification or not, he may give in evidence the mitigating

circumstances.

126. The plaintiff may unite in the same complaint several What causes

causes of action, whether they be such as have been heretofore Rejoined h?
y

denominated legal, or equitable, or both, where they all arise the same com-

outof,
'

plaint "

(1.) The same transaction ; or transactions connected with

the same subject of action ;

(2.) Contract express or implied ; or

(3 ) Injuries with or without force, to person and property

or either ; or

(4.) Inj uries to character ; or

(5.) Claims to recover real property, with or without dam-
ages for the withholding thereof; and the rents and profits of

the same ; or

(6.) Claims to recover personal property, with or without

damages for the withholding thereof; or

(7.) Claims against a trustee, by virtue of a contract, or by
operation of law.

But the causes of action so united must all belong to one of

these classes, and except in actions for the foreclosure of mort-

gages, must affect all the parties to the action, and not require

different places of trial, and must be separately stated. In
actions to foreclose mortgages, the court shall have power to

adjudge and direct the payment by the mortgagor of any resi-

due of the mortgage debt that may remain unsatisfied after a

sale of the mortgaged premises, in cases in which the mort-
gagor shall be personally liable for the debt secured by such

mortgage ; and if the mortgage debt be secured by the cove-

nant or obligation of any person other than the mortgagor, the

plaintiff may make such person a party to the action, and the

court may adjudge payment of the residue of such debt remain-
ing unsatisfied after a sale of the mortgaged premises, against

such other person, and may enforce such judgment as in other

cases.

127. Every material allegation of the complaint not contro- Allegation not

verted by the answer, as prescribed in section one hundred and ^ be^ emed
every material allegation of new matter in the answer, consti- true,

tuting a counter-claim, not controverted by the reply, as pre-

scribed in section one hundred and five, shall, for the purposes
of action, be taken as true. But the allegation of new matter
in the answer, not relating to a counter-claim, or of new matter
in reply, is to be deemed controverted by the adverse party as

upon a direct denial or avoidance, as the case may require.
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CHAPTER YII.

MISTAKES IN PLEADINGS AND AMENDMENTS.

Material vari- 128. No variance between the allegation in a pleading and
the proof shall be deemed material, unless it have actually

misled the adverse party, to his prejudice, in maintaining his

action upon the merits. Whenever it shall be alleged that a

party has been so misled, that fact shall be proved to the satis-

faction of the court, and in what respect he has been misled
;

and thereupon the Judge may order the pleading to be

amended upon such terms as shall be just.

immaterial 129. Where^ the variance is not material as provided in the
variance.

]agt section, the Judge may direct the fact to be found accord-

ing to the evidence, or may order an immediate amendment
without costs.

A failure of 130. Where, however, the allegation of the cause of action
proof, when. or defence to which the proof is directed is unproved, not in

some particular or particulars only, but in its entire scope and
meaning, it shall not be deemed a case of variance within the

last sections, but a failure of proof.

Amendments 131. Any pleading maybe once amended by the party of
of course after course, withoutcosts and without prejudice to the proceedings

demurrer. already had, at any time before the period for answering it

expires : or it can be so amended at any time within twenty
days after the service of the answer or demurrer to such plead-

ing, unless it be made to appear to the court that it was done
for the purpose of delay, and the plaintiff or defendant will

thereby lose the benefit of a term for which the cause is or

may be docketed for trial ; and if it appear to the court or

Judge that such amendment was made for such purpose, the

same may be stricken out, and such terms imposed as to the

court or Judge may seem just. In such ca3e a copy of the

amended pleading must be served on the adverse party. After

the decision of a demurrer, the Judge shall, if it appear that

the demurrer was interposed in good faith, allow the party to
i8U-'2, c.172, plead over upon such terms as may be just. If the demurrer

be allowed for the reason that several causes of action have
been improperly united, the Judge may, in his discretion, and
upon such terms as may be just, order the action to be divided

into as many actions as may be necessary to the proper deter-

mination of the causes of action therein mentioned.

Amendments 132. The court may, before, and the Judge may, after judg-
by order. ment, in furtherance of justice, and on such terms as may be

proper, amend any pleading, process or proceeding, by adding

or striking out the name of any party ; or by correcting a mis-

take in the name of a party, or a mistake in any other respect

;

or by inserting other allegations material to the case ; or when
the amendment does not change substantially the claim or de-

fence, by conforming the pleading or proceeding to the facts

proved.
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114. The Judge shall keep a docket, in which shall be en- Judge to keep

tered the title of every case brought in any manner before him a oc

out of term, every motion made therein before him, and a copy

of every order and judgment rendered by him ;
and in case

the original of any order or judgment of such Judge, shall be

lost or destroyed, a copy from such docket, certified by the

Judge, shall be evidence of such order or judgment in place

of the original, and have the same effect for all purposes.

115. The said judgment on issues of fact shall be final ; any Judgment on

party within ten days after notice of such judgment may pray jjJSd

?

r

on m
a

a

c

t _

an appeal to the Supreme Court of the State from such jndg- teroflawmay

ment, upon any matter of law or legal infereuce therein, under froS^
pea

the regulations provided for appeals in other cases. But exe-

cution shall not be suspended until the undertakings required

by the provisions of Title XIII of this Code, entitled " Of
Appeals in Civil Actions," shall have been given as required.

CHAPTER VI.

GENERAL RULES OF PLEADING.

116. Every pleading in a court of record must be sub- Pleadings
be subscril

and verified.
scribed by the party or his attorney ; and when any pleading h "

is verified, every subsequent pleading, except a demurrer, must
be verified also.

117. The verification must be to the effect that the same is Pleadings,

true to the knowledge of the person making it, except as to how venfied -

those matters stated on information and belief, and as to those

matters he believes it to be true ; and must be by affidavit of

the party, or if there be several parties united in interest, and
pleading together, by one at least of such parties acquainted

with the facts, if such party be within the county where the

attorney resides, and capable of making the affidavit. The
affidavit may also be made by the agent or attorney, if the

action or defence be founded upon a written instrument for

the payment of money only, and such instrument be in the pos-

session of the agent or attorney, or if all the material allega-

tions of the pleading be within the personal knowledge of the

agent or attorney. When the pleading is verified by any other

person than the party, he shall set forth in the affidavit his

knowledge, or the grounds of his belief on the subject, and
the reasons why it is not made by the party. When a corpora-

tion is a party, the verification may be made by any officer

thereof; and when the State, or any officer thereof in its behalf,

is a party, the verification may be made by any person ac-

quainted with the facts. The verification may be omitted
when an admission of the truth of the allegation might sub-

ject the party to prosecution for felony. And no pleading can

be used in a criminal prosecution against the party, as proof of

a fact admitted or alleged in such pleading. Any Judge or lses-^c, 159,

Clerk of the Superior Court, Notary Public, or Justice of the s * 7 *
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Items of ac-

count
;
partic-

ulars to be fur-

nished when.

Pleadings,
how constru-
ed.

Irrelevant or
redundant; in-

definite or un-
certain.

Judgments,
how to be
pleaded.

Conditions
precedent,
how to be
pleaded ; in-

strument for

payment of
money only.

Private stat-

utes, how to

be pleaded.

Libel and
slander, bow
stated in com-
plaint.

Peace, shall be competent to take affidavits for the verification

of pleadings, in any court or county in the State, and for gen-
eral purposes.

118. It shall not be necessary for a party to set forth in a

pleading the items of an account therein alleged ; but he shall

deliver to the adverse party, within ten days after a demand
thereof in writing, a copy of the account, which, if the plead-

ing is verified, must be verified by his own oath, or that of his

agent or attorney, if within the personal knowledge of Fuch
agent or attorney, to the effect that he believes it to be true, or

be precluded from giving evidence thereof. The court or the

Judge thereof, may order a further account when the one de-

livered is defective ; and the court may, in all cases, order a bill

of particulars of the claim of either party to be furnished.

119. In the construction of a pleading for the purpose of de-

termining its effect, its allegations shall be liberally construed,

with a view of substantial justice between the parties.

120. If irrelevant or redundant matter be inserted in a plead-

ing, it may be stricken out, on motion of any person aggrieved

thereby. And when the allegations of a pleading are so in-

definite or uncertain that the precise nature of the charge or

defence is not apparent, the court may require the pleading to

be made definite and certain by amendment.
121. In pleading a judgment or other determination of a

court or officer of special jurisdiction, it shall not be necessary

to state the facts conferring jurisdiction, but such judgment or

determination may be stated to have been duly given or made.
If such allegation be controverted, the party pleading shall

be bound to establish, on the trial, the facts conferring juris-

diction.

122. In pleading the performance of conditions precedent in

a contract, it shall not be necessary to state the facts showing
such performance ; but it may be stated generally that the

party duly performed all the conditions on his part ; and if

such allegation be controverted, the party pleading shall be
bound to establish, on the trial, the facts showing such per-

formance. In an action or defence founded upon an instru-

ment for the payment of money only, it shall be sufficient for

the party to give a copy of the instrument, and to state that

there is due to him thereon, from the adverse party, a specified

sum which he claims.

123. In pleading a private statute or right derived therefrom,

it shall be sufficient to refer to such statute, by its title and the

day of its ratification, and the court shall thereupon take judi-

cial notice thereof.

1^4. In an action for libel or slander, it shall not be necessary

to state in the complaint any extrinsic facts, for the purpose of

showing the application to the plain tiff, of the defamatory mat-

ter out of which the cause of action arose: but it shall be suffi-

cient to state generally that the same was published or spoken

concerning the plaintiff \ and if such allegation be controverted,
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complete and faithful record of all his official acts, and give isgs-'o, c. 150,

copies thereof to all persons desiring them, on payment of the s - 4 -

legal fees. He shall be answerable for all records belonging to

his office, and all papers filed in the court, and they shall not

be taken from his custody, unless by special order of the court,

or on the written consent of the attorneys of record of all the

parties ; but parties may at all times have copies upon paying

the clerk therefor.

144. Each clerk shall keep the following books :
-B°ok« to be

(1.) A docket of all writs, summons or other original pro-
opt ycei "

cesses issued by him, or returned to his office ; this docket

shall contain a brief note of every proceeding whatever in each

action, up to the final judgment inclusive.

(2.) A judgment docket in which the substance of the

judgment shall be recorded, and every proceeding subsequent

thereto, noted.

(3.) A docket of all issues of fact joined upon the pleadings,

and of all other matters for hearing before the Judge at a reg-

ular term of the court, a copy of which shall be furnished to

the Judge at the commencement of each term.

(4.) An alphabetical index according to the names of the

plaintiffs, of all final judgments in civil actions rendered in

the court, with the dates and numbers thereof, and also of all

final judgments rendered in other courts and authorized by
law to be entered on his judgment docket.

(5.) A docket of all criminal actions, containing a note of

every proceeding in each.

(6.) A minute docket, in which shall be entered a record of i868-'9,c. 159,

all proceedings had in the court during term, in the order in » i-

which they occur, and such other entries as the Judge of the

district may direct to be made therein.

145. The books specified in the above section shall be sup- Books to be

plied to the clerks of the several counties by the Secretary of jwetarv of
State, at the expense of the State, and the Secretary shall, as state.

'

soon as possible, transmit an account thereof to the presiding

officer of the County Commissioners, in order that the price

may be levied in the county taxes; and also to the Auditor of

Public Accounts, who shall add the same to the taxes of the

respective counties and receive and account for it, as for other
taxes. The commissioners of any county failing to cause such
sum to be levied, with the other county taxes, shall be guilty of
a misdemeanor.

146. They shall keep the papers in each action in a separate Papers in each

roll or bundle, and at its termination attach them together, Jept^epw-ate
properly labeled, and file them in the order of the date of the and filed to-

final judgment, sether -

147. At every regular term of the Superior Court, the So- Solicitor to ex-

licitor for the judicial district shall inspect the oliice of the amine records,

clerk, and report to the court in writing. If any clerk, after

being furnished with the necessary books, shall fail to keep
them np, as required by law, he shall be guilty of a misde-
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meanor, and the solicitor shall cause him to be prosecuted for

the same. If any solicitor shall fail or neglect to perform the
duty hereby imposed on him, he shall be liable to a penalty of

five hundred dollars to any person who shall sue for the same.

TITLE IX.

OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS.

CHAPTER I.

ARREST AND BAIL.

No person to 148. No person shall be arrested in a civil action, except as

ceptaspre-
6 "

" prescribed by this chapter ; but this provision shall not apply
scribed. to proceedings for contempt.
in what cases. 149. The defendant may be arrested, as hereinafter pre-

scribed, in the following cases :

When defend- (1.) In an action arising on contract where the defendant is

rested.—1869- a non-resident of this State, or is about to remove therefrom,

'70, c. 69, s. i. and in an action for the recovery of damages on a cause of

action not arising out of contract, where the action is for injury

to person or character, or for wrongfully taking, detaining or

converting property.

(2.) In an action for a fine or penalty, or on a promise to marry,
or for money received, or for property embezzled or fraudu-

lently misapplied, by a public officer, or by an attorney, solici-

tor or counsellor, or by an officer or agent of a corporation or

banking association, in the course of his employment as such,

or by any factor, agent, broker or other person in a fiduciary

capacity, or for any misconduct or neglect in office, or in a pro-

fessional employment.

(3.) In an action to recover the possession of personal prop-

erty, unjustly detained, where the property, or any part thereof,

has been concealed, removed or disposed of, so that it cannot

be found or taken by the sheriff, and with the intent that it

should not be so found or taken, or with the intent to deprive

the plaintiff of the benefit thereof.

(4.) When the defendant has been guilty of a fraud in con-

tracting the debt, or incurring the obligation for wThich the

action is brought, or in concealing or disposing of the property

for the taking, detention or conversion of which, the action is

brought, or when the action is brought to recover damages for

fraud or deceit.

(5.) When the defendant has removed or disposed of his

property, or is about to do so, with intent to defraud his

creditors.

But no female shall be arrested in any action, except for a

wilful injury to person, character or property.
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133. The Judge may likewise in his discretion, and upon Relief in case

such terms as may be just, allow an answer or reply to be made, oi ll mmtake -

or other act to be done, after the time limited by this act, or

by an order enlarge such time ; and may also in his discretion,

and upon such terms as may be just, at any time within one

year after notice thereof, relieve a party from a judgment, or-

der or other proceeding taken against him through his mistake,

inadvertence, surprise or excusable neglect, and may supply an

omission in any proceeding ; and whenever any proceeding

taken by a party fails to conform in any respect to the provis

ions of this Code, the Judge may, in like manner and upon like

terms, permit an amendment of such proceeding, so as to make
it conformable thereto.

134. When the plaintiff shall be ignorant of the name of a When plaintiff

defendant, such defendant may be designated in any pleading Jfam^of de-

or proceeding by name ; and when his true name shall be dis- fendant.

covered, the pleading or proceeding may be amended accord-

135. The Court and the Judge thereof shall, in every stage Errors or de-

of action, disregard any error or defect in the pleadings or pro- gtantkl tobe
ceedings, which shall not affect the substantial rights of the disregarded.

adverse party; and no judgment shall be reversed or affected

by reason of such error or aefect.

136. The plaintiffand defendant respectively may be allowed Supplemental

on motion to make a supplemental complaint, answer or reply, Pleadin8s '

alleging facts material to the case, occurring after the former
complaint, answer or reply, or of which the party wasiguorant
when his former pleading was made, and either party may, by
leave of the Court in any pending or future action, set up by a

supplemental pleading, the judgment or decree of any Court of

competent jurisdiction, rendered since the commencement of

such action, determining the matter in controversy in said

action or any part thereof, and if said judgment be set up by
the plaintiff, the same shall be without prejudice to any pro-

visional remedy theretofore issued or other proceedings had, in

said action, on his behalf.

CHAPTER VIII.

OF THE QUALIFICATION AND GENERAL DUTIES OF CLERKS OF THE
SUPERIOR COURTS.

137. At the first meeting of the County Commissioners of Bond of clerk.

each county, after the election or appointment of any clerk of a
Superior Court, it shall be the duty of the Clerk to deliver to
such Commissioners a bond with sufficient sureties, to be ap-
proved by them, in a penalty of ten thousand dollars, payable
to the State of North Carolina, and with a condition to be
void, if he shall account for, and pay over, according to law, all

moneys and effects which have come or may come into his
hands, by virtue or color of his office, and tha'll diligently pre-
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Bond how ap-
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—

when to be
open.
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ficial papers,
(Sec.

To keep re-

cord, &c.

serve and take care of all books, records, papers and property
which have come or may come into his possession, by virtue or

color of his office, and shall in all things faithfully perform the

duties of his office as they are, or thereafter shall be prescribed

by law. Each surety shall take and subscribe, an oath, before

tlie Register of Deeds, that he is worth a certain sum (which
shall not be less than one thousand dollars) over and above all

his debts and liabilities and his homestead exemption, and the

sums thus sworn to shall not be less in the aggregate than the

penalty of the bond.

138. The approval of said bond, by the Commissioners or a

majority of them, shall be recorded by their clerk. Any Com-
missioner approving a bond which he knows or believes to be
insufficient, shall be personally liable as if he were a surety

thereto. The said bond shall be acknowledged by the parties

thereto, or proved by a subscribing witness, before the Clerk of

said Commissioners, or their presiding officer, registered in the

Register's office in a separate book to be kept by him for the

registration of official bonds; and the original, with the ap-

proval thereof endorsed, deposited with the Register for safe-

keeping. The like remedies shall be had upon said bond as

are or may be given by law on official bonds.

139. The clerks of the Superior Court before entering on
the duties of their office, shall take and subscribe before some
officer authorized by law to administer an oath, the oaths pre-

scribed by law, and file such oaths with the Register of Deeds
for the connty.

140. In case any clerk shall fail to give bond and qualify as

above directed, the presiding officer of the County Commis-
sioners of his county shall immediately inform the Judge of

the Judicial District thereof, who shall thereupon declare the

office vacant and fill the same, and the appointee shall give

bond and qualify as above directed.

141. He shall have an office in the Court-house or other place

Erovided by the County Commissioners, in the county town of

is county. He shall give due attendance, in person or by
deputy, at his office daily (Sundays and holidays excepted),

from nine o'clock, A. M., to three o'clock, P. M., and longer

when necessary for the despatch of business.

142. Immediately after he shall have given bond and quali-

fied as aforesaid, he shall receive from the late Clerks of the

County and Superior Courts and Clerk and Master of the Court
of Equity, all the records, books, papers, moneys and property

of their respective offices, and give receipts for the same, and
if any clerk, or clerk and master shall refuse, or fail within a

reasonable time after demand to deliver such records, books,

papers and property, they shall be respectively liable on their

official bonds for the value thereof, and be held guilty of a mis-

demeanor.
143. He shall be furnished with the requisite stationery and

furniture, for official use, by the county commissioners, except

as hereinafter provided. He shall keep in bound volumes a
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150. An order for the arrest of the defendant must be Order for ar-

obtained from the court in which the action is brought, or from made
byWh °m

a Judge thereof.

151. The order may be made where it shall appear to the Affidavit to

court or Judge thereof, by the affidavit of the plaintiff, or of obtain order -

any other person, that a sufficient cause of action exists, and
that the case is one of those mentioned in section one hundred
and forty-nine.

The provisions of this chapter shall apply to all actions in- To what ac-

cluded within the provisions of section one hundred and forty- chapter ap-

nine, which shall be commenced after the ratification of this plies.

act.

152. Before making the order, the court or Judge shall re- Security by

quire a written undertaking on the part of the plaintiff, with fo^oiderof
sureties, to the effect that if the defendant recover judgment, arrest.

the plaintiff will pay all damages which he may sustain by rea-

son of the arrest, not exceeding the sum specified in the

undertaking, which shall be at least one hundred dollars.

153. The order may be made to accompany the summons, Order, when

or issue at any time afterwards, before judgment. It shall form—Timeto
require the sheriff of the county where the defendant may be answer or to

found, forthwith to arrest him and hold him to bail in a speci-

fied sum, and to return the order, at a place and time therein

mentioned, to the clerk of the court in which the action is

brought, and notice of such return shall be served on the

plaintiff or his attorney as prescribed in section eighty.

But said order of arrest shall be of no avail, and shall be va-

cated or set aside on motion, unless the same is served upon the

defendant, as provided by law, before the docketing of any
judgment in the action ; and the defendant shall have twenty
days, after the service of the order of arrest, in which to an-

swer the complaint in the action, and to move to vacate the

order of arrest, or to reduce the amount of bail.

154. The affidavit and order of arrest shall be delivered to Affidavit and

the sheriff, who, upon arresting the defendant, shall deliver to ii^ered°to
e

him a copy thereof. sheriff, and

155. The sheriff shall execute the order by arresting the de- Jgg.*
defen~

fendant, and keeping him in custody until discharged by law ;
Arrest how,

and may call the power of the county to his aid in the execu-
made"

tion of the arrest, as in case of process.

156. The defendant, at any time before execution, shall be Defendant to

discharged from the arrest, either upon giving bail, or upon onbaiforlie-
depositing the amount mentioned in the order of arrest, as posit.

provided in this chapter.

157. The defendant may give bail, by causing a written un- Bail, how giv-

dertaking to be executed by two or more sufficient bail, stating
their places of residence and occupations, to the effect that the
defendant shall at all times render himself amenable to the
process of the court, during the pendency of the action, and to
such as may be issued to enforce the judgment therein, or if he
be arrested for the cause mentioned in the third sub-division of

12

en.
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section one hundred and forty-nine, an undertaking to the same
effect as that provided by section one hundred and eighty-one.

158. At any time before final judgment against them, the

bail may surrender the defendant in their exoneration, or he
may surrender himself to the sheriff of the county where he
was arrested in the following manner :

(1.) A certified copy of the undertaking of the bail shall be
delivered to the sheriff, who shall detain the defendant in his

custody thereon, as upon an order of arrest, and shall, by a cer-

tificate in writing, acknowledge the surrender

;

(2.) Upon the production of a copy of the undertaking and
sheriff's certificate, the Court, or a Judge thereof, may, upon a

notice to the plaintiff of eight days, with a copy of the certifi-

cate, order that the bail be exonerated ; and on filing the order

and papers used on said application, they shall be exonerated

accordingly. But this section shall not apply to an arrest for

cause mentioned in sub-division three of section one hundred
and forty-nine, so as to discharge the bail from an undertaking
given to the effect provided by section one hundred and eighty-

one.

159. For the purpose of surrendering the defendant, the

bail, at any time or place, before tbey are finally charged, may
themselves arrest him, or by a written authority, indorsed on
a certified copy of the undertaking, may empower any person

of suitable age and discretion to do so.

160. In case of failure to comply with the undertaking, the

bail may be proceeded against, by action only.

161. The bail may be exonerated, either by the death of the

defendant, or his imprisonment in a State prison, or by his

legal discharge from the obligation to render himself amenable
to the process, or by his surrender to the sheriff of the county

where ne was arrested, in execution thereof, at any time before

final judgment against the bail.

162. Within the time limited for that purpose, the sheriff

shall deliver the order of arrest to the clerk of the court in

which the suit is brought, with his return indorsed, and a cer-

tified copy of the undertaking of the bail, and notify the

plaintiff or his attorney thereof. The plaintiff, within ten

days thereafter, may serve upon the sheriff a notice that he
does not accept the bail, or he shall be deemed to nave accepted

it, and the sheriff shall be exonerated from liability.

163. On the receipt of such notice, the sheriff or defendant

may, within ten days thereafter, give to the plaintiff, or his

attorney, notice of the justification of the same or other bail

(specifying the places of residence and occupation of the latter)

before the court, or the Judge thereof, at a specified time and
place ; the time to be not less than five, nor more than ten

days thereafter. In case other bail be given, there shall be a

new undertaking, in the form prescribed in section one hundred
and fifty-seven.

164. The qualifications of bail must be as follows :
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(1.) Each of them must be a resident and householder or free-

holder within the State.

(2.) They must each be worth the amount specified in the

order of arrest, exclusive of property exempt from execution
;

but the Judge, on justification, may allow more than two bail

to justify severally in amounts less than that expressed in the

order, if the whole justification be equivalent to that of two
sufficient bail.

165. For the purpose of justification, each of the bail shall Justification of

attend before the court or the Judge, or a Justice of the Peace,
bai1,

at the time and place mentioned in the notice, and may be
examined on oath, on the part of the plaintiff, touching his

sufficiency, in such a manner as the court, or Judge in his dis-

cretion, may think proper. The examination shall be reduced
to writing, and subscribed by the bail, if required by the

plaintiff.

166. If the court or Judge find the bail sufficient, he shall Allowance of

annex the examination to the undertaking, indorse his allow- hail '

ance thereon,and cause them to be filed with the clerk ; and
the sheriff shall thereupon be exonerated from liability.

167. The defendant may, at the time of his arrest, instead of Deposit with

giving bail, deposit with the sheriff the amount mentioned in
the shenff-

the order. The sheriff shall thereupon give the defendant a

certificate of the deposit, and the defendant shall be discharged
out of custody.

168. The sheriff shall, within four days after the deposit, pay Payment of

the same into court, and shall take from the officer receiving ^°
t

slt 1Dt0

the same, two certificates of such payment, the one of which
he shall deliver to the plaintiff, and the other to the defendant.

For any default in making such payment, the same proceedings
may be had on the official bond of the sheriff, to collect the
sum deposited, as in other cases of delinquency.

169. If money be deposited, as provided in the last two sec- Substituting

tious, bail may be given and justified upon notice, as prescribed ^
aii for ck i

)0s -

in section one hundred and sixty-five, any time before judgment

;

and thereupon the Judge shall direct, in the order of allow-

ance, that the money deposited be refunded, by the sheriff, to

the defendant, and it shall be refunded accordingly.

170. When money shall have been so deposited, if it remain Deposit, how
on deposit at the time of an order or judgment for the pay- deposed of.

ment of money to the plaintiff, the clerk shall, under the direc-

tion of the Court, apply the same in satisfaction thereof, and
after satisfying the judgment, shall refund the surplus, if any,

to the defendant. If the judgment be in favor of the defend-
ant, the clerk shall refund to him the whole sum deposited and
remaining unapplied.

171. If, after being arrested, the defendent escape or be res- sheriff, when
cued, or bail be not given or justified, or a deposit be not made liable as bail -

instead thereof, the sheriff shall himself be liable as bail. But
he may discharge himself from such liability, by the giving and
justification of oail, as provided in sections one hundred and
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sixty-three, one hundred and sixty-four, one hundred and sixty-

five, and one hundred and sixty-six, at any time before process
against the person of the defendant, to enforce an order or
judgment in the action.

Proceedings 172. If a judgment be recovered against the sheriff, upon

aSainsfsheriff
^*s Ability as bail, and an execution thereon be returned unsat-

' isfied, in whole or in part, the same proceedings may be had on
the official bond of the sheriff, to collect the deficiency, as in

other cases of delinquency.
Bail liable to 173. The bail taken upon the arrest, shall, unless they justify,

or other bail be given or justified, be liable to the sheriff by
action, for damages which he may sustain by reason of such
omission.

Vacating or- 174. A defendant arrested may at any time before judgment

or reducTn?' aPPty> on motion, to vacate the order of arrest, or to reduce the
bail. amount of bail.

Affidavits on 175. If the motion be made upon affidavits on the part of

the defendant, but not otherwise, the plaintiff may oppose the

same by affidavits, or other proofs, in addition to those on
which the order of arrest was made.

Debtor confin- 175$. If any person for want of bail, shall be lawfully com-

baiimaTgive
1

initted to jail, at any time before final judgment, the sheriff,

bail. or other officer having him in custody, may take bail and dis-

charge him ; and the bail-bond shall be regarded, in every re-

spect, as other bail-bonds, and shall be returned and sued on in

Bond returned like manner ; and the officer taking it shall make special

-B.
e

a c! iC return thereof, with the bond at the first court which is held
s. 8. after it is taken.

Costs paid by 1755. Whenever a summons shall issue against any person,

^es^R^c^ as *^e ^a^ °f anJ other person, and the bail, at or before the

c n,'e. io.
' term of the court at which such bail is bound to appear, or

ought to plead, shall not be discharged from his liability as bail

by the death or surrender of his principal or otherwise ; in

that case the bail shall be liable for all costs which may accrue

on said summons, notwithstanding^ the bail may be after-

wards discharged, by the death or surrender of the principal,

or otherwise.

Bail not dis- 175c. No amendment of process shall discharge the bail of

am^fdment of ^e Party arrested thereon, unless the amendment be to enlarge

process, un- the sum demanded beyond the sum expressed in the bail-bond*
less.—K.

n
C. c

11, a. 11. CHAPTER II.

CLAIM AND DELIVERY OF PERSONAL PROPERTY.

Delivery of 176. The plaintiff, in an action to recover the possession of
persona prop-

pergonai property, may, at the time of issuing the summons,
or at any time before answer, claim the immediate delivery of

such property, as provided in this chapter.
Affidavit and 177. Where a delivery is claimed an affidavit must be made
its reqmsitee.

before t^Q Q\Q1fe f the court jn wnich the action is required to
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be tried, by sections sixty-six, sixty-seven and sixty-eight, by
the plaintiff, or some one in his behalf, showing

;

(1.) That the plaintiff is the owner of the property claimed

(particularly describing it,) or is lawfully entitled to the posses-

sion thereof, by virtue of a special property therein, the facts

in respect to which shall be set forth
;

(2.) That the property is wrongfully detained by the defend-

ant
;

(3.) The alleged cause of the detention thereof, according to

his best knowledge, information, and belief;

(4.) That the same has not been taken for a tax, assessment,

or fine, pursuant to a statute; or seized under an execution or

attachment against the property of the plaintiff; or, if so seized,

that it is, by statute, exempt from such seizere ; and

(5.) The actual value of the property.

178. The clerk of the court shall, thereupon, by an indorse- Requisition to

ment in writing upon the affidavit, require the sheriff of the anddeiiver

county where the property claimed may be, to take thejsame the property.

from the defendant and deliver it to the plaintiff; provided
the plaintiff shall give the undertaking prescribed in the next

section.

179. Upon the receipt of the order from the clerk with a Security by

written undertaking executed by one or more sufficient sureties, Plaintifc

approved by the sheriff, to the effect that they are bound in

double the value of the property, as stated in the affidavit for

the prosecution of the action, for the return of the property to

the defendant, if return thereof be adjudged, and for the pay-

ment to him of such sum as may, for any cause, be recovered
against the plaintiff, the sheriff shall forthwith take the property
described in the affidavit, if it be in the possession of the

defendant or his agent, and retain it in his custody. He shall

also, without delay, serve on the defendant a copy of the

affidavit, notice, and undertaking, by delivering the same to

him personally, if he can be found, or to his agent, from whose
possession the property is taken ; or, if neither can be found,

by leaving them at the usual place of abode of either, with
some person of suitable age and discretion.

180. The defendant may, within three days after the service Exception to

of a copy of the affidavit and undertaking, give notice to the
sureties-

sheriff personally, or by leaving a copy at his office in the
•county town of the county, or if he have no such office, at the
office of the clerk of the court, that he excepts to the sufficiency

of the sureties. If he fail to do so, he shall be deemed to have
waived all objection to them. When the defendant excepts,
the sureties shall justify on notice, in like manner as upon bail

on arrest. And the sheriff shall be responsible for the suffi-

ciency of the sureties, until the objection to them is either
waived as above provided, or until they shall justify, or new
sureties shall be substituted and justify. If the defendant ex-
cept to the sureties, he cannot reclaim the property, as provided
in the next section..
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Defendant 181. At any time before the delivery of the property to the

to rStSivdry. plaintiff, the defendant may, if he do not except to the sureties

of the plaintiff, require the return thereof, upon giving to the
sheriff a written undertaking, executed by two or more suffi-

cient sureties, to the effect that they are bound in double the
value of the property, as stated in the affidavit of the plaintiff',

for the delivery thereof to the plaintiff, if such delivery be ad-

judged, and for the payment to him of such sum as may, for

any cause, be recovered against the defendant. If a return of
the property be not so required, within three days after the
taking and service of notice to the defendant, it shall be deliv-

ered to the plaintiff, except as provided in section one hundred
and eighty-six.

Justification of 182. The defendant's sureties, upon a notice to the plaintiff
defendant's f no^ \esQ t]lan tw0 nor more tnan sjx days, shall justify be-

fore a Judge or Justice of the Peace, in the same manner as

upon bail on arrest ; npon such justification, the sheriff shall

deliver the property to the defendant. The sheriff shall be
responsible for the defendant's sureties, until they justify, or

-until justification is completed or expressly waived, and may
retain the property until that time ; but if they, or others in

their place, fail to justify at the time and place appointed, he
shall deliver the property to the plaintiff.

Qualifications 183. The qualifications of sureties, and their justification,
and justifica-

6ha]i foe as prescribed by sections one hundred and sixty-four

ties. and one hundred and sixty-five, in respect to bail upon an order

of arrest.

Property, how 184. If the property, or any part thereof, be concealed in a
taken when building or inclosure, the sheriff shall publicly demand its de-

building orin- livery. If it be not delivered, he shall cause the building or
closure. inclosure to be broken open, and take the property into hi&

possession ; and, if necessary, he may call to his aid the power
of his county.

property, how 185. When the sheriff shall have taken property, as in this

kept. chapter provided, he shall keep it in a secure place, and deliver

it to the party entitled thereto, upon receiving his lawful fees

for taking, and his necessary expenses for keeping the same.

Claim of prop- 186. If the property taken be claimed by any other person

^o'LoI
^ian tne defendant or his agent, and such person shall make
affidavit of his title thereto, and right to the possession thereof,

stating the grounds of such right and title, and serve the same
upon the sheriff, the sheriff shall not be bound to keep the

property, or deliver it to the plaintiff, unless the plaintiff, on
demand of him or his agent, shall indemnify the sheriff against

such claim, by an undertaking executed by two sufficient sure-

ties, accompanied by their affidavits, that they are each worth
double the value of the property, as specified in the affidavit of

the plaintiff, and freeholders and householders of the county.

And no claim to such property, by any other person than the

defendant or his agent, shall be valid against the sheriff, unless

made as aforesaid ; and notwithstanding such claim, when so
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made, he may retain the property a reasonable time to demand
such indemnity.

187. The sheriff shall file the notice and affidavit, with his Notice and

proceedings thereon, with the clerk of the court in which the andwhereto
11

action is pending, within twenty days after taking the property be filed.

mentioned therein.

CHAPTER III.

INJUNCTION.

188. The writ of injunction as a provisional remedy, is abol- injunction by

ished, and an injunction by order, is substituted therefor. The order -

order may be made by any Judge of a Superior Court, in the

cases provided in the next section, and may be enforced as the

order of the court. Upon such order it shall be issued by the

clerk of the court in which the action is required to be tried.

L89. (1) When it shall appear by the complaint that the injunctions, in

plaintiff is entitled to the relief demanded, and such relief, or waht casas -

any part thereof, consists in restraining the commission, or con-

tinuance, of some act, the commission or continuance of which,

during the litigation, would produce injury to the plaintiff ; or

(2.) When, during the litigation, it shall appear that the de-

fendant is doing, or threatens, or is about to do, or procuring
or suffering some act to be done in violation of the plaintiff's

rights respecting the subject of the action, and tending to ren-

der the judgment ineffectual, a temporary injunction may be
granted to restrain such act.

(3.) And where, during the pendency of an action, it shall

appear by affidavit that the defendant threatens, or is about to

remove or dispose of his property, with intent to defraud his

creditors, a temporary injunction may be granted to restrain

such removal or disposition.

190. The injunction maybe granted at the time of com- At what time

mencingthe action, or at any time afterwards, before judgment, JlJJJUd
8

upon its appearing satisfactorily to the Judge, by the affidavit „ ' „ ,

*£ 4-u i • *.•& -c i.i_ i.i ^P us? • i Copyolamda-
ol tne plaintiff, or oi any other person, that sumcient grounds vittobeserv-

exist therefor. A copy of the affidavit must be served with ed -

the injunction.

191. An injunction shall not be allowed after the defendant injunction af-

shall have answered, unless upon notice, or upon an order to
ter answer -

show cause ; but in such case the defendant may be restrained
until the decision of the Judge granting or refusing the in-

junction.

192. Upon granting an order for an injunction, the Judge Security upon
shall require as a condition precedent tp the issuing thereof,

inJunction -

that the clerk shall take from the plaintiff a written underta-
king, with sufficient sureties to be justified before, and ap-
proved by the said clerk or by the Judge, in an amount to be
fixed by the Judge, to the effect that the plaintiff will pay to
the party enjoined, such damages, not exceeding an amount to
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be specified, as he may sustain by reason of the injunction, if

the court shall finally decide that the plaintiff was not entitled
Damages. thereto. The damages may be ascertained by a reference, or

otherwise, as the Judge shall direct.

Order to show 193. If the Judge deem it proper that the defendant, or any
cause. of several defendants, should be heard before granting the in-

junction, an order may be made requiring cause to be shown,
at a specified time and place, why the injunction should not be

Kestraintin granted; and the defendant may, in the meantime, be re-
meantime. strained.

Security upon 194. An injunction to suspend the general and ordinary
injunction to business of a corporation shall not be granted without due notice

neSTof corpo- of the application therefor, to the proper officers of the corpora-
ration, tion, except where the State is a party to the proceeding, un-

less the plaintiff shall give a written undertaking, executed by
two sufficient sureties, to be approved by the Judge, to the

effect that the plaintiff will pay all damages, not exceeding the

sum to be mentioned in the undertaking, which such corpora-

tion may sustain by reason of the injunction, if the Court shall

finally decide that the plaintiff was not entitled thereto. The
damages may be ascertained by a reference, or otherwise, as

the court shall direct.

Motion tova- 195. If the injunction be granted by a Judge of the Court,
cate or modify without notice, the defendant, at any time before the trial, may
injunction.

apply, upon notice to a Judge of the Court in which the action

is brought, to vacate or modify the same. The application may
be made upon the complaint and the affidavits on which the

injunction was granted, or upon the affidavits on the part of

the defendant, with or without the answer.

Affidavits on 196. If the application be made upon affidavits on the part
motion. f t}ie defendant, but not otherwise, the plaintiff may oppose the

same by affidavits or other proofs, in addition to those on which
the injunction was granted.

CHAPTER IV.

ATTACHMENT.

Property of In an action arising on contract, for the recovery of money
foreign corpo- only, or in an action for the wrongful conversion of personal

non-Sidents^ property, against a corporation created by, or under, the laws

or absconding of any other State, government or country, or against a de-

dcSa
e

nts
d

fendent who is not a resident of this State, or against a de-

may be attach- fendant who has absconded or concealed himself, or whenever
cd - any person or corporation is about to remove any of his. or its

property, from this State, or has assigned, disposed of, or secreted,

or is about to assign, dispose of, or secrete, any of his, or its,

property, with intent to defraud creditors, as hereinafter men-

tioned, the plaintiff at the time of issuing the summons, or at

any time afterwards, may have the property of such defendant

or corporation attached, in the manner hereinafter prescribed,
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as a security for the satisfaction of such judgment as the plain-

tiff may recover; and for the purposes of this section, an action

shall be deemed commenced, when the summons is issued

;

Provided, however, that personal service of such summons shall

be made, or publication thereof commenced within thirty days

after obtaining a warrant of attachment.

198. The plaintiff, within thirty days from obtaining a war- Publication to

rant of attachment from a Justice of the Peace, shall cause pub- i^s^Pc. 95

lication thereof to be made for four successive weeks at the s. 3.

court-house door, and two other public places in the county

where the warrant is returnable.

199. If the action be not founded on a contract, or if the Warrant by

sum demanded exceed two hundred dollars, a warrant of at- J^^i^^i
tachment may be obtained from the Judge of the district em- c. 166, s. I.

bracing the county in which the action has been instituted, or

from the clerk of the Superior Court from which the summons
in the action issued ; and it may be issued to any county in the

State where the defendant has property, money, effects, choses

in action or debts due him, and shall be made returnable in

term time to the court from which the summons issued.

199a. The warrant of attachment may be issued upon am- Warrant of at-

davit, fur any of the causes mentioned in section two hundred n° affidavit—

and one. 1870-1, c. 166,

1995. When the warrant of attachment is taken out at the jjow served,

time of issuing the summons, and the summons is to be served &c,—mo-'i,

by publication, the order shall direct that notice be given in
c

'
66

'
s

*
3 '

said publication to the defendant of the issuing of the attach-

ment, and when the warrant of attachment is obtained after

the issuing of the summons, the defendant shall be notified by
publication of the fact for four successive weeks in some news-
paper published in the county to which it is returnable, or if

there be none such, then in one published in the judicial dis-

trict including said county, and if there be no newspaper pub-
lished in the district, then in any newspaper published in the

State. Said publication shall state the names of the parties,

the amount of the claims, and in a brief way the nature of the

demand and the time and the place to which the warrant is

returnable ; Provided, however, that no irregularity in the Proviso,

publication of the warrant of attachment, summons, leading

or other process, or otherwise, or in the issuance of the sum-
mons, leading or other process or otherwise, shall render invalid

any proceedings by attachment, since the adoption of the code
of civil procedure and prior to the ratification of this act, and
all proceedings in case of attachment commenced since the Certain pro-

ratification of the code of civil procedure, are hereby declared ctodlaitd"
valid to all intents and purposes, any irregularity in the partic-

ulars aforesaid to the contrary notwithstanding : Provided, Proviso,

that in proceedings by attachment begun and had before
Justices of the Peace, such advertisement in a newspaper shall

not be necessary, but in all such cases, advertisement at the
court house door and at four other public places in the county
shall be sufficient.
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When -warrant
granted by
justice of the
peace.

Justices at-

tachment lev-
Jed on real es-

tate what to

be done.

—

l868-'9, c. 95,
s. 4.

In what cases
warrants may
be issued.

Affidavits to

be filed.

Security on
obtaining war-
rant.

"Warrant, to
whom direct-

ed, and what
to require.

200. If the action be founded on contract, and the sum
demanded does not exceed two hundred dollars, the warrant
of attachment must be obtained from, and made returnable
before some Justice of the Peace of a county, to the Superior
Court of which it might have been returnable under a

Ereceeding section, had the sum demanded exceeded two
undred dollars, or had the action not have been founded on

contract.

200a. If the attachment be levied on real property, the
Justice shall proceed to try the action, but shall issue no exe-

cution to sell the real property, and shall return the papers in

the case to the office of the Clerk of the Superior Court of his

county, where the judgment shall be docketed. The levy of

the attachment, however, shall be a lien on the real estate.

201. The warrant may be issued whenever it shall appear
by affidavit, that a cause of action exists against such defendant,

specifying the amount of the claim and the grounds thereof
and that the defendant is either a foreign corporation, or not a

resident of this State, or has departed therefrom with intent

to defraud his creditors or to avoid the service of a summons,
or keeps himself concealed therein with like intent, or that

such corporation or person has removed, or is about to remove,
any of his or its property from this State, with intent to de-

fraud his or its creditors, or has assigned, disposed of, or secreted,

or is about to assign, dispose of, or secrete, any of his or its

property with the like intent, whether such defendant be a

resident of this State or not. It shall be the duty of the

plaintiff procuring such warrant, within ten days from the issu-

ing thereof, to file the affidavits on which the same was granted
in the office of the Clerk of the Superior Court to which, or

with the Justice of the Peace before whom, the process is

made returnable.

202. Before issuing the warrant, the officer issuing the same
shall require a written undertaking on the part of the plaintiff,

with sufficient surety, to the effect, that if the defendant recover

judgment, or the attachment be set aside by the order of the

court, the plaintiff will pay all costs that may be awarded to the

defendant, and all damages which he may sustain by reason of

the attachment, not exceeding the sum specified in the under-

taking, which shall be at least two hundred and fifty dollars.

203. The warrant shall be directed to the sheriff of any
county in which the property of such defendant may be, or in

case it be issued by a Justice of the Peace to such sheriff, or to

any constable of such county, provided such county be that of

the Justice issuing the warrant, and shall require such sheriff

or cohstable to attach and safely keep all the property of such

defendant within his county, or so much thereof as may be

sufficient to satisfy the plaintiff's demand, the amount of which
must be stated in conformity with the complaint, together with

costs and expenses ; it must also state when and where it shall

be returned. Several warrants may be issued at the same time

to the sheriffs ot different counties.
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204. The officer to whom euch warrant of attachment is Mode ofpro-

directed and delivered, shall seize and take into his possession ecutinf war*

the tangible personal property of the defendant, or so much rant.

thereof as may be necessary, and he shall be liable for the care

and custody of such property, as if the 6ame had been seized

under execution ; he shall levy on the real estate of the defend-

ant as prescribed for executions ; he shall make and return

with the warrant, an inventory of the property seized or levied

on ; subject to the direction of the court, he shall collect and
receive into his possession all debts owing to the defendant, and
take such legal proceedings, either in his own name, or in that

of the defendant, as may be necessary for that purpose.

205. If any property, so seized, shall be perishable, or of Proceedings

such character that the expense of keeping it until the deter- StaWeprop-"
ruination of the suit would be likely to exceed one-fifth of its erty or vessel.

value, or if any part of it consists of a vessel, or of any share

or interest therein, the sheriff or other officer having possession

thereof, shall immediately apply to the court for authority to

aell the same, stating the circumstances, and the same shall be

gold, under the order and direction of the court.

206. The rights or shares which such defendant may have interest in cor-

in the stock of any association or corporation, together with ^JooSns
1

the interests and profits thereon, and all other property in this liable to at-

Btate of such defendant, shall be liable to be attached and levied tacnment -

on, and sold to satisfy the judgment and execution.

207. The execution of the attachment upon any such rights, Attachment,

shares, or any debts or other property incapable of manual de- on^ro
X
perty

d

livery to the sheriff, shall be made, by leaving a certified copy incapable of

of the warrant of the attachment with the President or other manual deliv -

head of the association or corporation, or the secretary, cashier

or managing agent thereof, or with the debtor or individual

holding such property, with a notice showing the property
levied on.

208. Whenever the sheriff or other lawful officer with a Certificate of

warrant of attachment or execution, shall apply to any officer hftere^o ba
mentioned in the next preceding section, or to any debtor or furnished.

individual, for the purpose of attaching or levying on the

property of the defendant in such warrant, such officer, debtor
or individual shall furnish him with a certificate under his hand,
designating the number of rights or shares of the defendant
in such association or ^corporation, with any dividend or any
incumbrance thereon, or the amount and description of the
property held by such association, corporation, or individual,

for the benefit of, or debt owing to the defendant. If such
officer, debtor or individual refuse to do so, he may be required
by the court or Judge to attend before him, and be examined
on oath concerning the same, and obedience to such order may
be enforced by attachment.

209. In case judgment be entered for the plaintiff in such Judgment,

action, the sheriff shall satisfy the same out of the property how satisficci

attached by him if it shall be sufficient for that purpose.
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(1.) By paying over to such plaintiff the proceeds of all prop-
erty sold by him, and of all debts or credits collected by him,
or so much as shall be necessary to satisfy such judgment.

(2.) If any balance remain due, and an execution shall have
been issued on such judgment, he shall proceed to sell under
such execution, so much of the attached property, real or per-

sonal, except as provided in sub-division four of this section, as

may be necessary to satisfy the balance, if enough for that pur-

pose shall remain in his hands ; and in case of the sale of any
rights or shares in the stock of a corporation or association, the
sheriff shall execute to the purchaser a certificate of sale thereof,

and the purchaser shall thereupon have all the rights and priv-

ileges in respect thereto which were had by such defendant.

(3.) If any of the attached property belonging to the defend-

ant, shall have passed out of the hands of the sheriff without

I
having been sold or converted into money, such sheriff shall

repossess himself of the same, and for that purpose shall have
all the authority which he had to seize the same under the at-

tachment: and any person who shall wilfully conceal or with-

hold such property from the sheriff shall be liable to double
damages at the suit of the party injured.

(4.) Until the judgment against the defendant shall be paid,

the sneriff may proceed to collect the notes and other evidences

of debt, and the debts that may have been seized or attached,

under the warrant of attachment, and to prosecute any bond
he may have taken in the course of such proceedings, and apply
the proceeds thereof to the payment of the judgment.
At the expiration of six months from the docketing of the

judgment, the court shall have power upon the petition of the

plaintiff, accompanied by an affidavit setting forth fully all the

proceedings which have been had by the sheriff, since the ser-

vice of the attachment, the property attached, and the disposi-

tion thereof, and also the affidavit of the sheriff that he has

used due diligence, and endeavored to collect the evidences of

debt in his hands so attached, and that there remains uncol-

lected of the same any part or portion thereof, to order the

sheriff to sell the same, upon such terms and in such manner
as shall be deemed proper. Notice of such application shall

be given to the defendant or his attorney, if the defendant shall

have appeared in the action. In case the summons has not

been personally served on the defendant, the court shall make
such rule or order, as to the service of notice and the time of

service, as shall be deemed just.

When the judgment and all costs of the proceedings shall

have been paid, the sheriff, upon reasonable demand, shall

deliver over to the defendant the residue of the attached prop-

erty, or the proceeds thereof.
When action 210. The actions herein authorized to be brought by the

notes, &c., of sheriff may be prosecuted by the plaintiff, or under his direc-

defendant, tion, upon the delivery by him to the sheriff of an undertaking

outed by
Pr°S3~ executed by two sufficient sureties, to the effect, that the plain-
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tiff will indemnify the sheriff from all damages, costs and plaintiff in the

expenses on account thereof, not exceeding two hundred and J^°?!S
fifty dollars in any one action. Such sureties shall in all cases tachmentis-

when required by the sheriff, justify by making an affidavit sued -

that each is a householder, or freeholder and worth double the

amount of the penalty of the bond over and above all demands
and liabilities, and exemptions.

211. If the foreign corporation, or absent, or absconding, or Bond to sher-

concealed defendant, recover judgment against the plaintiff J^JJJ lowdis-
in such action, any bond taken upon the issuing of the warrant posed of, on

of attachment, and any bond taken by the sheriff, except such J

deffndant.-

as are mentioned in the last section, all the proceeds of sales

and moneys collected by him, and all the property attached re-

maining in his hands, shall be delivered by him to the defend-

ant or his agent, on request, and the warrant shall be discharged

and the property released.

212. Whenever the defendant shall have appeared in such
^achmfnt°

f

action, he may apply to the court in which the action is pend- and return 'of

ing, or to the Judge thereof, for an order to discharge the same ;
property or its

and if the same be granted, all the proceeds of sale, and moneys theSendant
collected in such action, and all the property attached remain- on hi? appear-

• j.-u i. j j} ixi j? ±\ ij anee in actio n„
ing in the hands of any omcer of the court, under any process

or order in such action, shall be delivered or paid to the defend-

ant or his agent, and released from the attachment.
And where there is more than one defendant, and several

property of either of the defendants has been seized by virtue

of the order of attachment, the defendant whose several prop-

erty has been seized may apply in like manner for relief.

213. Upon such application the defendant shall deliver to Undertaking

the Court an undertaking, executed by at least two sureties, tWefendani
who are resident and freeholders or householders in this State,

approved by such court, to the effect that such sureties will, on
demand, pay to the plaintiff the amount of judgment that may
be recovered against the defendant in the action, not exceeding
the sum specified in the undertaking, which shall be at least

double the amount claimed by the plaintiff in his complaint.
If it shall appear by affidavit, that the property attached be less

than the amount claimed by the plaintiff, the court or Judge
may order the same to be appraised and the amount of the un-
dertaking shall then be double the amount so appraised. And

^JachSfnt.
01

in all cases, the defendant may move to discharge the attach-

ment, as in the case of other provisional remedies.
And where there is more than one defendant, and several

property of either of the defendants, has been seized by virtue
o f the order of attachment, the defendant whose several prop-
erty has been seized may deliver to the court an undertaking,
i n accordance with the provision of this section, to the effect

t hat he will, on demand, pay to the plaintiff the amount of

j udgment that may be recovered against such defendant. And
a 11 the provisions of this section applicable to such an under-
t aking shall be applied thereto.
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When the 214. The sheriff shall return the warrant of attachment with

tumwarrant"
a s^atement °f ms proceedings thereon, at the time and place

withhis pro- at which it is on its face returnable, and upon, or at any time

the^on
8 a^ter Sllcn return

j
ne mav °htain from the court to which the

same was returnable, a certified copy thereof, which shall be
held and deemed for the purpose of giving him authority, the

same as the original, and when the warrant shall have been
fully executed or discharged, the sheriff shall return the same,
with his proceedings, to the said court.

CHAPTEK Y.

PROVISIONAL REMEDIES*

Powers of 215. A receiver may be appointed,—*

ceivers^d^s- Q-) Before judgment, on the application of either party,

it of money, when he establishes an apparent right to property which is the

and'other pro-
BUDJect of the action, and which is in the possession of an ad-

visional reme - verse party, and the property, or its rents and profits, are m
dies. danger of being lost, or materially injured or impaired ; except

in cases where judgment upon failure to answer may be had
on application to the court

;

(2.) After judgment, to carry the judgment into effect;

(3.) After judgment, to dispose of the property according to

the judgment, or to preserve it during the pendency of an ap-

peal, or when an execution has been returned unsatisfied, and
the judgment-debtor refuses to apply his property in satisfac-

tion of the judgment;

(4.) In tlie cases provided in this Code and by special stat-

utes, when a corporation has been dissolved, or is insolvent, or

in imminent danger of insolvency, or has forfeited its corporate

rights; and in like cases, of the property within this State of

foreign corporations. Receivers of the property within this

State of foreign or other corporations shall be allowed such
commissions as may be fixed by the Judge appointing them,
not exceeding five per cent, on the amount received and dis-

bursed by them.

(5.) In such other cases as are now provided by law, or may
be in accordance with the existing practice, except as otherwise

provided in this act.

When it is admitted, by the pleading or examination of a

party that he has in his possession, or under his control, any
money or other thing capable of delivery, which, being the

subject of the litigation, is held by him as trustee for another

party, or which belongs or is due to another party, the Judge
may order the same to be deposited in court, or delivered to

such party, with or without security, subject to the further

direction of the Judge.
Whenever, in the exercise of his authority, a Judge shall

have ordered the deposit, delivery or conveyance of money or

other property, and the order is disobeyed, the Judge, besides
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punishing the disobedience as for contempt, may make an order

requiring the sheriff to take the money or property, and deposit,

deliver, or convey it, in conformity with the direction of the

Judge.
When the answer of the defendant expressly, or by not Judgment for

denying, admits part of the plaintiff's claim to be just, the
^admitted

Judge, on motion, may order such defendant to satisfy that

part of the claim, and may enforce the order as it enforces a

judgment or provisional remedy.

TITLE X,

OF THE TRIAL AND JUDGMENT IN CIVIL ACTIONS.

CHAPTER L

JUDGMENT UPON FAILURE TO ANSWER, &0.

216. Ajudgment is the final determination ofthe rights of the Judgment de-

parties in the action. fine^-

217. Judgment may be had, if the defendant fail to answer Judgment on
.i i J° , r. ii

J 7 failure of de-
the Complaint, as follows : fendantto an-

(1.) In any action arising on contract for the recovery of 8Wer
>
orfor

money only, the plaintiff may file with the clerk proof of per- Sunter^cfaim,

sonal service of the summons and complaint on one or more of

the defendants, or of the summons according to the provisions

of section seventy-six, and that no answer has been filed. The
clerk shall thereupon enter judgment for the amount mentioned
in the summons, against the defendant or defendants, or against

one or more of several defendants, in the cases provided for in

section eighty-seven. But if the complaint be not sworn to,

and such action is on an instrument for the payment of money
only, the clerk, on its production to him, shall assess the amount
due to the plaintiff thereon ; and in other cases shall ascertain

the amount which the plaintiff is entitled to recover in such
action, from his examination, under oath, or other proof, and
enter the judgment for the amount so assessed or ascertained.

In case the defendant give notice of appearance in the action,

he shall be entitled to five days' notice of the time and place

of such assessment.

Where the defendant, by his answer in such action, shall not
deny the plaintiff's claim, but shall set up a counter-claim,

amounting to less than the plaintiff's claim, judgment may be
had by the plaintiff for the excess of said claim over the said

counter-claim, in like manner in any such action, upon the
plaintiff's filing with the clerk of the court a statement admit-
ting such counter-claim, which statement shall be annexed to

and be a part of the judgment-roll.

(2.) In other actions the plaintiff may, upon the like proof,
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apply to the court, after the expiration of the time for answer-
ing, for the relief demanded in the complaint. If the taking

of an account or the proof of any fact be necessary to enable
the court to give judgment, or to carry the judgment into effect,

the court may take the account or hear the proof, or may, in

its discretion, order a reference for that purpose. And where
the action is for the recovery of money only, or of specific real

or personal property, with damages for the withholding thereof,

the court may order the damages to be assessed by a jury, or,

if the examination of a long account be involved, by a refer-

ence as above provided. If the defendant give notice of ap-

pearance in the action before the expiration of the time for

answering, he shall be entitled to eight days' notice of the time
and place of application to the court for the relief demanded
by the complaint.

(3.) In actions where the service of the summons was by pub-
lication, the plaintiff may, in like manner, apply for judgment,
and the court must thereupon require proof to be made of the

demand mentioned in the complaint, and if the defendant be
not a resident of the State, must require the plaintiff or his

agent to be examined on oath respecting any payments that

have been made to the plaintiff, or to any one for his use on
account of such demand, and may render judgment for the

amount which he is entitled to recover. Before rendering
judgment the court may in its discretion require the plaintiff

to cause to be filed satisfactory security, to abide the order of

the court, touching the restitution of any estate or effects

which may be directed by such judgment to be transferred or

delivered, or the restitution of any money that may be col-

lected under and by virtue of such judgment, in case the de-

fendant or his representatives shall apply and be admitted to

defend the action, and shall succeed in such defence.

218. If a demurrer, answer or reply be frivolous, the party

prejudiced thereby, upon a previous notice of five days may
apply to the court or to the Judge thereof, either in or out of

the court, for judgment thereon, and judgment may be given
accordingly.

CHAPTER II.

ISSUES,

The different 219. Issues arise upon the pleadings when a fact or conclu-
kinds of issues

gion Q ^ law ig maintame(j ^y tne one party and controverted

by the other. They are of two kinds

;

(1.) Of law; and
(2.) Of fact,

issue of law. 220. An issue of law arises,

(1.) Upon a demurrer to the complaint, answer or reply, or

to some part thereof.
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221. An issue of fact arises, issue of fact.

(1.) Upon a material allegation in the complaint contro-

verted by the answer $ or,

(2.) Upon new matter in the answer controverted by the

reply ; or,

(3.) Upon new matter in the reply, except an issue of law

is joined thereon.

222. Issues both of law and of fact may arise upon different On issues of

parts of the pleadings in the same action. In such cases the Jj^ tissue
issues of law must be first tried, unless the court otherwise ©flaw to be

direct.
Med first -

223. A trial is the judicial examination of the issues between Trial defined,

the parties, whether they be issues of law or of fact.

224. An issue of law must be tried by the Judge of the ^u
d
®show

court, unless it be referred, as provided in sections two hundred
and forty-four and two hundred and forty-five. An issue- of

fact, in an action for the recovery of money only, or of specific

real or personal property, must be tried by a jury, unless a

jury trial be waived, as provided in section two hundred and
forty, or a reference be ordered, as provided in sections two
hundred and forty-four and two hundred and forty-five.

225. Every other issue is triable by the court, or the Judge other issues

thereof, who, however, may order the whole issue, or any
j2e

b
courtor

by

specific question of fact involved therein, to be tried by a jury, judge.

or may refer it, as provided in sections two hundred and forty-

four and two hundred and forty-five.

226. Every issue of fact joined on the pleadings, and inquiry issues of fact,

of damages required to be tried by a jury, shall be tried at the ^f£ tobe

term of the court next ensuing such joinder of issue or order
for inquiry

;
provided such issue shall have been joined or order

for inquiry made, more than thirty days before such term, but
if not, they shall be tried at the second term after such joinder
or order.

227. Any party to any action may apply to the court in which Trial may be

it is pending, or to the Judge thereof, after three days notice b^cfirkwnen.
In writing to the adverse party, to have the trial deferred to a

term subsequent to that in which it is regularly triable ; such
application must be made thirty days before the trial term, and
must be on affidavit. The court or Judge may defer the trial

as asked for, on such terms as shall be just, if satisfied :

(1.) That the applicant has used due diligence to have his

case ready for trial ; and,

(2.) That by reason of circumstances beyond his control,

which he shall set forth, he cannot have a fair trial at the regu-
lar trial term ; if the application is made by reason of the ex-
pected absence of a witness, it shall state the name and resi-

dence of the witness, the facts expected to be proved by him,
and the grounds for the expectation of his non-attendance, and
that the applicant expects to procure his evidence at or before
some named subsequent term.
The applicant shall in all cases pay the costs of the application.

13
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Triaipostpon- 228. The Judge at any time during the term at which an

term^whfn.
m

action is triable, may postpone the trial on the application of

either party and on such terms as shall be just, if satisfied :

(1.) That the applicant has used due diligence to be ready
for trial.

(2.) That he cannot have a fair trial at that term, by reason

of circumstances stated, and if the ground of application be
the non-attendance of a witness, the affidavit shall contain the

particulars required by subdivision two of section two hundred
and twenty-seven. Unless the applicant shall also set forth in

his affidavit that the facts upon which his application is

grounded occurred, or came to his knowledge too late to allow

him to apply as prescribed in the last section, and that his

application is made as soon as it reasonably could be after the

knowledge of such facts, the postponement shall not be granted,

except on the terms of the payment of the costs in the action

for the term.

Criminal cai- 229. The criminal calendar shall be first disposed of, unless
endarfirst dis-

j^y consen t; f counsel, or for reasons satisfactory to the Judge,

§e?
6

of dispos- particular criminal actions may be deferred. The issues on the
ing of issues

Q[Y[\ calendar ' shall be disposed of in the following order,m civil actions , ,. , .
r

,. .. ,, ,. , ,° « , . .
7

unless, for the convenience of parties or the dispatch ot busi-

ness, the court shall otherwise direct

:

(1.) Issues of fact to be tried by a jury
;

(2.) Issues of fact to be tried by the court

;

(3.) Issues of law.

CHAPTER III.

TSIAL BY JUKY.

Jurors who 229$. The commissioners for the several counties at their

fected

1

—1868 regu^ar meeting on the first Monday of September in each

c 9, »! i, year, shall cause their clerks to lay before them the tax returns

of the preceding year for their county, from which they shall

proceed to select the names of such persons only as have paid

tax for the preceding year and are of good moral character and
of sufficient intelligence.

List of names 229&. A list of the names thus selected shall be made out

—i868
a

c.

e

9,

U
s! by the Clerk of the Board of Commissioners and shall consti-

2. tute the jury list; Provided, that no practicing physician, reg-

ular minister of the gospel, keepers of public grist mills, or

regularly licensed pilots shall be required to serve as jurors.
Commission- 229<?. If the list so made out does not contain the names of

menTiist!— " all the inhabitants who are qualified as provided in section one
1868, c. 9,s. 3. of this chapter to serve as jurors, the commissioners shall insert

the names of such inhabitants in the jury list.

Commission- 2296?. At each regular meeting on the first Monday in Sep-

furyHst^
1116

tember, in each year, the commissioners shall carefully exam-
1868. c. 9, s.4. ine the jury lists as already made out, compare the same with

the tax returns, and diligently enquire whether any persons
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qualified to be jurors as provided in section one> are omitted,

and whether any person not qualified to be jurors as therein

provided have been inserted, and if any have been inserted

not possessing the requisite qualifications, they shall strike such

names from the jury lists, and in order to obtain full informa-

tion on the subject the commissioners may examine on oath May examine
,1 . .% » t

" on oatn.
any person they think proper.

229#. The commissioners shall cause the names on their jury Names to be

list to be written on small scrolls of paper of equal size and i 6̂y
n
Ci 9

X
s7i.

put into a box procured for that purpose, which must have two
divisions marked No. 1 and 2, and two locks, the key of one
to be kept by the sheriff of the county, the other by the chair-

man of the commissioners, and the box by the clerk of the

board.

229f. At least twenty days before the regular fall and spring How jury shall

term of the Superior Court in each year, the commissioners 1868^9 '"si 6.

shall cause to be drawn from the jury box out of the partition

marked No. 1 by a child not more than ten years of age, thirty-

six scrolls, and the persons whose names are inscribed on said

scrolls shall serve as jurors at the fall and spring terms of the

Superior Court to be held for the county respectively ensuing
such drawing, and the scrolls so drawn to make the jury shall

be put into the partition marked No. 2. The said commission-
ers shall at the same time and in the same manner draw
eighteen names who shall be summoned to appear and serve

during the second week of the term of said courts, unless the

Judge thereof shall sooner discharge all jurors from further

service ; and the trial jury which has served during the first

week, shall be discharged by the Judge at the close of said

week.
229<?. If any of the jurors drawn have a suit pending and Jurors who

at issue in the Superior Court the scrolls with their names pending.—
must be returned into partition No. 1 of the jury box. 1868, c. 5, b.7.

229A. If any of the persons drawn to serve as jurors be dead Case of death

or removed out of the county, the scrolls with the names of ^omcounly -
such persons must be destroyed, and in such cases other per- ises, c 9. s.8.

sons shall be drawn in their stead.

229i. The drawing out of partition marked No. 1 and How drawing

putting the scrolls drawn into partition No. 2, shall continue tmueJ^isev
until all the scrolls in partition No. 1 are drawn out, when all c. 9, e. 9.

the scrolls shall be returned into partition No. 1 and drawn
out again as herein directed.

229;. Whenever a special term of the Superior Court is incaseofspe-

ordered for the county, the commissioners, fifteen days before ?
1a
JQ
tern«"

,1-IIT (, 1 • 1 1 11 "I «1 • J-OOO, C. 3, S,

the holding of such special term, shall draw eighteen jurors 10.

to attend said court as herein provided for drawing jurors of

the regular terms thereof.

229&. If the commissioners for any cause fail to draw a jury Whencom-
for any term of the Superior Court, regular or special, the

{jfjjjJw a?ury!
Sheriff of the county and the clerk of the commissioners in —1868, c. 9, «.

the presence of, and assisted by two Justices of the Peace of 1L



ers may revise
jury lists a'

at any time
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the county, shall draw such jury in the manner above pre-

scribed.

Clerk of board 229£. The clerk of the board of commissioners shall deliver

sheriff with
to ^ ie Sheriff a list of the jurors drawn, within five days after

ibt—1868, e. such drawing, with an order to summon the same as directed
9. a, 12. by ]aw#

Commission- 229m. In all cases where the county commissioners of any
county have failed to revise, prepare and correct the jury lists

for any county at the time prescribed by law, it shall be lawful
1871-% c. so,i for gajj commissioners at any time to perform the duties re-

quired of tham according to the provisions of law.

Ecyisioffto be 229/1. In all cases where the county commissioners of any

^ic5Q
1

$

1^ county may have revised the jury list or corrected the same,
or drawn a jury at a time or in a maimer different from that

prescribed by law, the same shall be valid as if drawn at the
Proviso. proper time and in the proper manner ; Provided, said action

has been in all other respects conformable to law.

Timenorman- 229c>. This chapter shall in nowise change the time or manner

changed
6

ex-
°*' drawing jurors, or revising, preparing or correcting the-

cept bylaw.— jury lists except as above prescribed, or relieve any persons
1871-% c 50, from any penalties for failure to attend to their duties as county

commissioners at the time now prescribed by law.
Separate trial. 230. A separate trial between a plaintiff aj^pl any of the sev-

eral defendants may be allowed by the court, "whenever, in its

opinion, justice will thereby be promoted.
Judge to be 231. The clerk shall furnish the Judge with a copy of the

eopy
S

of
e

pi7a£ summons and pleadings, and with the offer of the defendant if

ings, &c. any shall have been made.
General and 232. A general verdict is that by which the jury pronounce

cficts defined
generally upon all or any of the issues, either in favor of the

plaintiff or defendant. A special verdict is that by which the

jury find the facts only, leaving the judgment to the court.

When jury 233. In an action for the recovery of specific personal prop-

SSerffeneral ertJ' ^ tDe Pr°perty have not been delivered to the plaintiff,

or special ver- or the defendant by his answer claim a return thereof, the jury

fuagenfay di^ sna^ assess tne value of the property, if their verdict be in

rcct special favor of tho plaintiff ; or if they find in favor of the defendant,
finding.

an(j fo&t he is entitled to a return thereof; and may at the

same time assess the damages, if any are claimed in the com-
plaint or answer, which the prevailing party has sustained by
reason of the detention or taking and withholding such prop-

erty.

In every action for the recovery of money only, or specific

real property, the jury, in their discretion, may render a gen-

eral or special verdict. In all other cases, the court may direct

the jury to find a special verdict in writing, upon all or any of

the issues ; and in all cases may instruct them if they render a

general verdict, to find upon particular questions of facts, to be
stated in writing, and may direct a written finding thereon.

The special verdict or finding shall be filed with the clerk, and
entered upon the minutes.
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234. Where a special finding of facts shall be inconsistent On special

with the general verdict, the former shall control the latter, general ver-

and the court shall give judgment accordingly. diet, former to

235. When a verdict is found for the plaiutiff in an action jur/to assess

for the recovery of money, or for the defendant when a set off defendant's

for the recovery of money is established beyond the amount of oerS^es.
the plaintiff's claim as established, the jury must also assess

the amount of the recovery ; they may also, under the direction

of the court, assess the amount of the recovery when the court

gives judgment for the plaintiff on the answer. If a set-off, es-

tablished at the trial, exceed the plaintiff's demand so estab-

lished, judgment for the defendant must be given for the ex-

cess; or if it appear that the defendant is entitled to any other

affirmative relief, judgment must be given accordingly,

236. (1.) Upon receiving a verdict, the clerk shall make an ^fct

of the

entry in his minutes, specifying the time and place of the trial,

the names of the jurors and witnesses, the verdict, and either

the judgment rendered thereon, or an order that the cause be
reserved for argument or further consideration. If a different

direction be not given by the court, the clerk must enter judg-

ment in conformity with the verdict.

(2.) If an exception be taken, it may be reduced to writing

at the time, or entered in the Judge's minutes, and after-

wards settled as provided by the rules of the court, and then

stated in writing in a case, or separately, with so much of the

evidence as may be material to the question to be raised, but a

bill of exceptions need not be made.

(3.) If the exceptions be in the first instance stated in a case,

and it be necessary to separate them, the separation may be
made under the direction of the Judge.

(4.) The Judge who tries the cause may, in his discretion, Motion for

entertain a motion, to be made on his minutes, to set aside a S^min-
verdictandgrantanew trial upon exceptions, or for insufficient utes.

evidence, or for excessive damages : but such motion can only

be heard at the same term at which the trial is had. When
such motion is heard and decided upon the minutes of the
Judge, and an appeal is taken from the decision, a case or ex-

ceptions must be settled in the usual form, upon which the
argument of the appeal must be had.

237. No Judge, in giving a charge to the petty jury, shall judge to ex-

give an opinion whether a fact is fully or sufficiently proven, plain law, but

such matter being the true office and province of the jury ; but opSon^n^
he shall state in a plain and correct mariner, the evidence faots -

given in the case, and declare and explain the law arising

thereon.

238. Every Judge, at the request of any party to an action Judge to put

on trial, made at or before the close of the evidence, before Siil
n

'
Stru°

:
t,,.,!« , , in i . . . tions m writ-

instructing the jury on the law, shall put his instructions in ing.

writing, and read them to the jury ; he shall then sign and file

them with the clerk as a part of the record of the action.

239. Counsel praying of the Judge instructions to the jury, Counsel to put
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their prayers shall put their request in writing entitled of the cause, and sign

in writing.
* them

;
otherwise the Judge may disregard them ; they shall

be filed with the clerk as a part of the record.

CHAPTER IY.

TRIAL BY THE COURT.

Trial by jury 240. Trial by jury may be waived by the several parties to

an issue of fact, in actions on contract, and with the assent of
the court, in other actions, in the manner following

:

(1.) By failing to appear at the trial.

(2.) By written consent, in person or by attorney, filed with
the clerk.

(3.) By oral consent entered in the minutes.

On trial by the 241. Upon the trial of a question of fact by the court, its de-

ment' Cow be c^on sna^ De given in writing, and shall contain a statement

given. of the facts found, and the conclusions of law, separately ; and
upon a trial of an issue at law, the decision shall be made in

the same manner, stating the conclusions of law. Such decis-

ion shall be filed with the clerk during the court at which the

trial takes place. Judgment upon the decision shall be en-

tered accordingly.
Exceptions, 242. (1,) For the purpose of an appeal, either party may

tato.
n W en

except to a decision on a matter of law arising upon such trial

within ten days after the judgment, in the same manner and
with the same effect as upon a trial by jury: Provided, horn-

ever, that where the decision does not authorize a final judg-

ment, but directs further proceedings before a referee or other-

wise, either party may except thereto, and make a case or

exception as above provided in case of an appeal.

(2.) And either party desiring a review, upon the evidence

appearing on the trial, of the questions of law may, at any time
within ten days after the judgment, or within such time as

may be prescribed by the rules of the court, make a case of ex-

ceptions in like manner as upon a trial by jury, except that the

Judge, in settling the case, must briefly specify the facts found

by him, and his conclusions of law.

Proceedings 243. On a judgment for the plaintiff upon an issue of law,

ment on issue the plaintiff may proceed in the manner prescribed by the first

of law. two subdivisions of section two hundred and seventeen, upon
the failure of the defendant to answer, where the summons
was personally served. If judgment be for the defendant, upon
an issue of law, and if taking an account or the proof of any
fact be necessary to enable the court to complete the judgment,
a reference or assessment by jury may be ordered, as in that

section provided.
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CHAPTEK Y.

TRIAL BY REFEREES.

244. All, or any, of the issues in the action, whether of fact ^11
i
s
1

su
i

es re *

or of law, or both, may be referred, upon the written consent of sent.

the parties.

245. Where the parties do not consent, the court may, upon Whenrefer-

the application of either, of its own motion, except where the compXory
6

investigation will require the decision of difficult questions of ordered.

law, direct a reference in the following cases

:

(1.) Where the trial of an issue of fact shall require the ex-

amination of a long account on either side ; in which case the

referee may be directed to hear and decide the whole issue, or

to report upon any specific question of fact involved therein
;

or,

(2.) Where the taking of an account shall be necessary for

the information of the court, before judgment, or for carrying

a judgment order into effect ; or,

(3.) When the case involves a complicated question of bound-
ary, or one which requires a personal view of the premises.

(4.) Where a question of fact, other than upon the pleadings,

shall arise, upon motion or otherwise, in any stage of the action.

246. The trial by referees shall be conducted in the same Mode of trial.

manner, as a trial by the court. They shall have the same Effect of re-

power to grant adjournments and to allow amendments to any Keview.

pleadings and to the summons, as the court upon such trial,

upon the same terms and with like effect. They shall have the

same power to preserve order and punish all violations thereof

upon such trial, and to compel the attendance of witnesses be-

fore them by attachment, and to punish them as for a contempt
for non-attendance or refusal to be sworn or testify, as is pos-

sessed by the court. They must state the facts found and the
conclusions of law separately ; and their decision must be given,

and may be excepted to and reviewed in like manner, and with
like effect in all respects as in cases of appeal under section two
hundred and forty-two ; and they may in like manner settle a

case or exceptions. The report of the referees upon the whole
issue shall stand as the decision of the court, and judgment
may be entered thereon upon application to the Judge, and his

order. When the reference is to report the facts, the report
shall have the effect of a special verdict.

247. In all cases of reference the parties as to whom issues Eeferees, how
are formed in the action (except when the defendant is an in- ^°sen -

fantoran absentee) may agree in writing upon a person or per- referee!^
sons, not exceeding three, and a reference shall be ordered to Report.

him or them, and to no other person or persons. And if such
parties do not agree, the court shall appoint one or more referees,

not more than three, who shall be free from exception. And
no person shall be appointed referee to whom all parties in the
action shall object, except in actions for divorce. And no
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Judge or Justice of any court shall sit as referee In any action

pending in the court of which he is Judge or Justice, and "not

already referred, unless the parties otherwise stipulate. The
referee or referees shall make and deliver a report within sixty

days from the time the action shall be finally submitted ; and
in default thereof, and before the report is delivered, either

party may serve notice upon the opposite party that he elects

to end the reference, and thereupon the actit>n shall proceed as

though no reference had been ordered, and the referees shall

not in such case be entitled to any fees.

The report of the referee shall be made to the clerk of the
court in which the action is pending : either party after ten
days notice to the adverse party, may move the Judge to review
such report, and set aside, modify, or confirm the same in whole
or in part, and no judgment shall be entered on any reference

except by order of the Judge.

CHAPTEK YI.

MANNER OF ENTERING JUDGMENT.

judgment 248. (1.) Judgment may be given for or against one or

^Jnatanyof" more of several plaintiffs, and for or against one or more of
the parties ; several defendants; and it may determine the ultimate rights

SnLntaffirm-
°*' tne Parties on each side, as between themselves.

ative relief. (2.) And it may grant to the defendant any affirmative relief
C
nm/l

&

e dL-
to whicn he ma

.y
be entitled.

missed for (3.) In an action against several defendants, the court may,
neglect to m ^.s discretion, render iudgment against one or more of them,
prosecute ac- .

.' J n
,
©

tion. leaving the action to proceed against the others, whenever a

several judgment may be proper.

(4.) The court may also dismiss the complaint, with costs in

favor of one or more defendants, in case of unreasonable neg-

lect on the part of the plaintiff to serve the summons on other

defendants, or to proceed in the cause against the defendant or

defendants served.

Judgment In an action brought by or against a married woman, judg-
againstmar- ment may be given against her as well for costs as for damages,

or both for such costs and for such damages, in the same man-
ner as against other persons, to be levied and collected of her
separate estate and not othewise.

The relief to 249. The relief granted to the plaintiff, if there be no answer,
be awarded to cannot exceed that which he shall have demanded in his com-

plaint ; but in any other case the court may grant him any re-

lief consistent with the case made by the complaint and em-
braced within the issue.

Kates of dam- 250. Whenever damages are recoverable, the plaintiff may

damaffesare claim and recover, if he show himself entitled thereto, any rate

recoverable, of damages which he might have heretofore recovered for the

same cause of action,

judgment in 251. In an action to recover the possession of personal prop-
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erty, judgment for the plaintiff may be for the possession, or action for re-

n , i
&

iy • j! ±i i j-i i? • covery of per-
for the recovery ot possession, or tor the value thereot, in case sonai proper-

a delivery cannot be had, and the damages for the detention, ty-

If the property have been delivered to the plaintiff, and the

defendant claim a return thereof, judgment for the defendant

may be for a return of the property, or the value thereof, in

case a return cannot be had, and damages for taking and with-

holding the same.

252. The Clerk of the Superior Court shall enter every judg- Clerk to enter

ment of the court, on his judgment book ; it shall specify judgment

clearly the relief granted, or other determination of the action; pool, also

he shall also enter on said book all judgments rendered in any ienSeredin

other court, and authorized by law to be so entered, and shall other Courts,

keep an alphabetical index of the whole, with the dates and £hem
ndeX

numbers thereof.

253. Unless the party or his attorney shall furnish a judg- Judgment roll.

ment roll, the clerk, immediately after entering the judgment,
shall attach together, and file the following papers, which shall

constitute the judgment-roll

:

(1.) In case the complaint be not answered by any defend-

ant, the summons and complaint, or copies thereof, proof of

service, and that no answer has been received, the report if

any, and a copy of the judgment.

(2.) In all other cases, the summons, pleadings, or copies

thereof, and a copy of the judgment, with any verdict or report,

the offer of the defendant, exceptions, case, and all orders and
papers in any way involving the merits and necessarily affect-

ing the judgment.
254. Upon filing a judgment-roll upon a judgment directing Existing suits,

in whole or in part the payment of money, it may be docketed ^tSandtow
with the clerk of the county where the judgment-roll was filed, tooedocket-

and in any other county upon the filing with the clerk thereof gg'cure(i on
a transcript of the original " doeket," and shall be a lien on the appeal.

real property in the county, where the same is docketed, of

every person against whom any such judgment shall be ren-

dered, and which he may have at the time of the docketing
thereof in the county in which such real property is situated,

or which he shall acquire at any time thereafter, for ten years

from the time of docketing the same in the county where the

judgment-roll was filed. But the time during which the party

recovering or owning such judgment shall be, or shall have
been, restrained from proceeding thereon by an order of in-

junction, or other order, or by the operation of any appeal,

shall not constitute any part of the ten years aforesaid, as against

the defendant in such judgment, or the party obtaining such
orders or making such appeal, or any other person who is not
a purchaser, creditor or mortgagee in good faith. But when-
ever an appeal from any judgment shall be pending, and the
undertakidg requisite to stay execution on such judgment shall

have been given, and the appeal perfected as provided in the
Code, the court in which such judgment was recovered may,
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on special motion, after notice to the person owning the judg-
ment, on such terms as they shall see lit, direct an entry to be
made by the clerk on the docket of such judgment, that the

same is " secured on appeal," and thereupon it shall cease, du-

ring the pendency of said appeal, to be a lien on the real prop-

erty of the judgment-debtor, as against purchasers and mortga-
gees in good faith.

All executions issuing upon judgments docketed in a county
other than that in which the original judgment was rendered,

shall be returned to the court from which they issued ; the re-

turn noted on the execution docket ; and the executions trans-

mitted to the clerk of the court in which the original judgment
was taken. The provisions of this section shall apply to exist-

ing judgments as well as to all hereafter rendered.

TITLE XL

OF THE EXECUTION OF THE JUDGMENT IN CIVIL
ACTIONS.

CHAPTER I.

THE EXECUTION".

Execution
within three
years of
course.

After three
years, to be is-

sued only by
leave of court.

Leave, how
obtained.

Judgments,

255. Writs of execution for the enforcement of judgments
as now used are modified in conformity to this title, and the

party in whose favor judgment has been heretofore or shall

hereafter be given, and in case of his death his personal repre-

sentatives duly appointed, may at any time within three years

after the entry of judgment, proceed to enforce the same, as

prescribed by this title.

The provisions of this title shall apply to existing judgments
except in the cases provided for, by the ordinance of the Con-
vention of this State entitled "An ordinance respecting the

jurisdiction of the courts of this State," ratified 14th of March,
1868, which shall be governed by the existing law.

256. After the lapse of three years from the entry of judg-

ment, an execution can be issued only by leave of the court,

upon motion, with personal notice to the adverse party, unless

he be absent or non-resident, or cannot be found to make such

service, in which case such service may be made by publica-

tion, or in such other manner as the court shall direct. Such
leave shall not be given unless it be established by the oath of

the party, or other satisfactory proof, that the judgment or some
part thereof, remains unsatisfied and due. But the leave shall

not be necessary when execution has been issued on the j udg-

ment within the three years next preceding the suing for ex-

ecution, and returned unsatisfied in whole or in part.

257. Where a judgment requires the payment of money, or
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the delivery of real or personal property, the same may be en- how enforced.

forced in those respects by execution, as provided in this Title.

Where it roquires the performance of any other act, a certified

copy of the judgment may be served upon the party against

whom it is given, or the person or officer who is required

thereby or by law to obey the same, and his obedience thereto

enforced. If he refuse, he may be punished by the court as

for contempt.
258. There shall be three kinds of execution ; one against The different

the property of the judgment debtor ; another against his per-
j^ion°

f exe "

son ; and the third for the delivery of the possession of real or

personal property, or such delivery with damages for with-

holding the same. They shall be deemed the process of the

court, and shall be subscribed by the clerk, and where to run

out of his county, sealed with the seal of his court.

259. When the execution is against the property of the judg- To what conn-

ment debtor, it may be issued to the sheriff of any county ^ay be issued.

where the judgment is docketed. When it requires the delivery

of real or personal property, it must be issued to the sheriff of

the county where the property, or some part thereof, is situated.

Executions may be issued at the same time to different counties.

Keal property adjudged to be sold must be sold in the county

where it lies, by the sheriff of the county, or by a referee ap-

pointed by the court for that purpose ; and thereupon the

sheriff or referee must execute a conveyance to the purchaser,

which conveyance shall be effectual to pass the rights and inter-

ests of the parties adjudged to be sold.

An execution may issue against a married woman, and it Execution

shall direct the levy and collection of the amount of the judg- rSd^ornan^
ment against her from her separate property, and not other-

wise.

259$. The judgments of the several courts in this State shall Judgments

be docketed as now provided by law ; but the executions pro- j&n-'a c'.~74,

videdin this chapter and all writs of venditioni exponas, and s-1-

other process for the enforcement of such judgments shall issue andTenTex.
under seal of the court only from the court in which the judg- writs shall is-

ment for the enforcement of such execution, other final process, SooStrea?
1

or any of them may issue, was rendered ; and such execu- deringjudg-

tions or other final process against the property of the de-
menfc '

fendant or defendants, or any one or more of them, may be To an7 county

issued to any county in which such last mentioned judgment mentis iod-
may be docketed ; and such executions or other final process eted.

may issue to two or more counties at the same time as now more
W
counties

provided by law, and executions against the person or per- at same time.

sons of thejdefendant or defendants, or any of them, may issue

to any one or more counties in the State ; and the returns of all

such executions or other final process shall be made to the
court of the county from which the same is issued.

259&. When any such execution shall be returned, as herein Clerk of the

provided, the return of the sheriff or other officer shall be
court t0 wMch
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return is made
to send copy
to Clerk Supe-
rior Court of
each county
where the
judgment is

docketed.

Executions
heretofore is-

sued from
court render-
ing judgment
or from court
in which dock-
eted or both,
shall be valid
and binding
on all officers.

Proviso.

Notice to

amerce sher-
iffs under
hand and seal

of clerk of
o©urt where
judgment is

entered suffi-

cient.

Execution
against the
person, in
what cases.

Form of the
execution.

noted by the clerk on the execution docket ; and when the
same shall be returned satisfied, or partially satified, it shall be
the duty of the clerk of the court to which the same is returned
to send a copy of such last mentioned return, under his hand,
to the Clerk of the Superior Court of each county in which
such judgment is docketed, whose duty it shall be to note such
copy in his execution docket, opposite said judgment, and file

said copy with .lie transcript of the docket of said judgment in

his office.

259c. In all cases where such executions have been, or

are now issued, either from the court of the county in which
such judgments were rendered, or from the court of the county
in which such judgment was docketed, other than that in which
such judgment was rendered, or from both of such last men-
tioned counts, whether at the same time or otherwise, all sales

of property and all other things made and done and all liabili-

ties and penalties incurred by sheriffs, or other officers or per-

sons, under and in pursuance of such last mentioned executions,

shall be valid and binding upon all such sheriffs, other officers

or persons, to all intents and purposes, and to the same extent

as if such executions or other processes for the enforcement of

said judgments had issued in all respects regularly : Provided,
nevertheless, that such executions or other process, were and
are in other respects than those herein specified, regular and
valid.

2596?. In all cases where any sheriff, or other officer,

shall be amerced for failure to make due return of any execu-

tion, or other writ or process, placed in his hands, or for any
default whatsoever in office, and judgment nisi or otherwise,

for the penalty or forfeiture in such case made and provided,

shall be entered, it shall be sufficient to give such sheriff notice,

according to law, under the hand of the clerk and seal of the

court, where such judgment may be entered of a motion for a

judgment absolute, or for execution as the case may be, and no
other notice, summons or suit shall be necessary to enforce the

same; and such proceedings shall be deemed and held in aid

of a suit or other proceedings already instituted in court.

260. If the action be one in which the defendant might have

been arrested, as provided in section one hundred and forty-nine

and section one hundred and fifty-one, an execution against

the person of the judgment debtor may be issued to any county

within the State, after the return of an execution against his

property unsatisfied in whole or in part. But no execution

shall issue against the person of a judgment debtor, unless an

order of arrest has been served, as in this act provided, or unless

the complaint contains a statement of facts showing one or

more of the causes of arrest required by section one hundred
and forty-nine.

261. The execution must be directed to the sheriff, or coroner

when the sheriff is a party or interested, subscribed by the

clerk of the court, and must intelligibly refer to the judgment,
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stating the county where the judgment roll or transcript is filed,

the names of the parties, the amount of the judgment, if it be

for money, and the amount actually due thereon, and the time

of docketing in the county to which the execution is issued,

and shall require the officer substantially as follows

:

(1.) If it be against the property of the judgment debtor, it

shall require the officer to satisfy the judgment out of the per-

sonal property of such debtor ; and if sufficient personal prop-

erty cannot be found, out of the real property belonging to

him on the day when the judgment was docketed in the county, i868-r
9, c. us,

or at any time thereafter, but no execution against the property s - 1-

of a judgment debtor shall be a lien on the personal property

of such debtor, a$ against any bona fide purchaser from him
for value, or as against any other execution, except from the

levy thereof.

(2.) If it be against real or personal property in the hands
of personal representatives, heirs, devisees, legatees, tenants of

real property or trustees, it shall require the officer to satisfy

the judgment out of such property.

(3.) If it be against the person of the judgment debtor, it

shall require the officer to arrest such debtor, and commit him
to the jail of the county until he shall pay the judgment or

be discharged according to law.

(4.) If it be for the delivery of the possession of real or per-

sonal property, it shall require the officer to deliver the posses-

sion of the same, particularly describing it, to the party entitled

thereto, and may at the same time require the officer to satisfy

any costs, damages, or rents or profits recovered by the same
judgment, out of the personal property of the party against

whom it was rendered, and the value of the property for which
the judgment was recovered, to be specified therein ; if a deliv-

ery thereof cannot be had, and if sufficient personal property
cannot be found, then out of the real property belonging to

him on the day when the judgment was docketed, or at any
time thereafter, and shall in that respect be deemed an execu-
tion against property.

262. The execution shall be returnable within sixty days Tobereturna-
after its receipt by the officer, to the clerk with whom the bie in sixty

record of judgment is filed.
JS '

262#. Any defendant against whom a judgment shall be Defendant to

rendered forland, may at any time before the execution of such
j£^^n*

judgment, present a petition to the court rendering the same, —lin^e.
stating that he or those under whom he claims while holding 14?> s - }•

the premises under a title believed by him or them to be good, ^menfsus-
have made permanent improvements thereon, and praying that i^ded.
he may be allowed for the same over and above the value of Jury may as-

the use and occupation of such land ; and thereupon the court
ses3 dama° es -

may, if satisfied of the probable truth of the allegation, sus-

pend the execution of such judgment and impanel a jury to

assess the damages of the plaintiff and' the allowance to the
defendant for such improvements.
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Annual value 262b. The jury in assessing such damages shall estimate

tfme^ciupied? against the defendant the clear annual value of the premises
—i67i-'2, o. during the time he was in possession thereof (exclusive of the
147, s. 2.

Uge ^ foe tenan t f ^he improvements thereon made by
himself or those under whom he claims,) and also the damages
for waste or other injury to the premises committed by the
defendant.

it

m
lwi$2

l~ 262(7# The defendant sna11 not be hable for such annual value

ofi 47, s. 3.
' for any longer time than three years before the suit, or for

damages for any such waste or other injury done before said

three years, unless when he claims for improvements as afore-

said.

Valuation of 262<#. If the jury shall be satisfied that the defendant or

t^eTnfavor
3 tnose under whom he claims, made on the premises, at a time

of defendant, when there was reason to believe the title good under which he

un^a'l
2

'
C or ^ey were holding the said premises, permanent and valua-

ble improvements, they shall estimate in his favor the value of

such improvements as were so made before notice in writing of

the title under which the plaintiff claims, not exceeding the

amount actually expended in making them and not exceeding
the amount to which the value of the premises is actually in-

creased thereby at the time of the assessment.
Defendant not 262e. If the sum estimated for the improvements exceed the

rentean¥im- damages estimated by the jury against the defendant as afore-

provements.— said, they shall then estimate against him for any time before

J

85*~ 2
'
c

' the said three years, the rents and profits accrued against or

damages for waste or other injury done by him or those under
whom he claims, so far as may be necessary to balance his claim

for improvements, but in such case he shall not be liable for

the excess, if any, of such rents, profits or damages beyond the

value of the improvements.

Jury shall And 262/. After offsetting the damages assessed for the plaintiff,

verdict for and the allowances to the defendant for the improvements, if

JS£o?i47, s. anJ? tne j ury shall find a verdict for the balance for the plaintiff

6. or defendant, as the case may be, and judgment shall be en-

tered therefor according to the verdict.

Which shall 262^. A ny such balance due to the defendant shall constitute
constitute a lien upon the land recovered by the plaintiff until the same

c'uVTs
187̂ ' 25

snail be paid.

Defendant 262A. If the plaintiff claim only an estate for life in the land
may recover recovered and pay any sum allowed to the defendant for iin-

ment?when~— pruvements, he or his personal representative, may recover at
1871 -'2, c. 147, the determination of his estate from the remainder man or rever-

sioner, the value of the said improvements as they then exist,

not exceeding the amount as paid by him, and shall have a lien

therefor on the premises in like manner as if they had been
mortgaged for the payment thereof, and may keep possession of

said premises until it be paid.

Does not ap- 262i. H othing herein shall extend or apply to any suit brought

Sror —1871-
ky a mortgagee or his heirs or assigns against a mortgagor or

% c H7, b. 9. bis heirs or assigns for the recovery of the mortgaged pre-

mises.
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262;. When the defendant shall claim allowance for improve- Defendant

ments the plaintiff may by entry on the record require that the ^™
e
g
jjj „

value of his estate in the premises without the improvements i8U-'2,'c.i47,

shall also be ascertained. 8
*
10 *

262k. The value of the premises in such cases shall be esti- How value of

mated as it would have been at the time of the enquiry, if no estimated.—
tS

such improvements had been made on the premises by the i87i-'2, c.147,

tenant or any person under whom he claims, and shall be ascer-
8 ° l

'

tained in the manner hereinbefore provided for estimating the

value of improvements.
2621. The plaintiff in such case, if judgment is rendered for plaintiff may

him may, at any time during the same term, or before judg-
®o rTiinouish

1

ment is rendered on the assessment of the value of the improve- —i87i-'2, c.'

ments, in person or by his attorney in the cause, enter on the u7
>
8 - 13 »

record his election to relinquish his estate in the premises to

the defendant at the value as ascertained, and the defendant

shall thenceforth hold all the estate that the plaintiff had therein

at the commencement of the suit : Provided, he pay therefor

the said value with interest in the manner in which the court

may order it to be paid.

262m. The payments shall be made to the plaintiff, or into Payments, ,

court for his use, and the land shall be bound therefor, and if istT-% c.U7,

the defendant fail to make the said payments within or at the »• 13-

times limited therefor respectively, the court may order the

land to be sold and the proceeds applied to the payment of said

value and interest, and the surplus, if any, to be paid to the

defendant, but if the said net proceeds be insufficient to satisfy

the said value and interest, the defendant shall not be bound
for the deficiency.

262n. If the party by or for whom the land is claimed in the When plaint-

suit be a feme covert, minor, or insane, such value shall be J,^m1Soror
deemed to be real estate, and be disposed of as the court may insane.—1871-

consider proper for the benefit of the persons interested therein.
1
|'

>

c * 147
'
8 '

2626>. If the defendant or his heirs or assigns shall, after the When defend-

premises are so relinquished to him, be evicted thereof by force fo^e™ better

of any better title than that of the original plaintiff, the person title.—1871-

so evicted may recover from such plaintiff or his representa-
1 4 a

c ' 147
'

8 *

tives, the amount so paid for the premises, as so much money
had and received by such plaintiff in his lifetime for the use of

such person, with lawful interest thereon from the time of such
payment.

263. Until otherwise provided by the Legislature, the ex- Existing laws

isting provisions of law, not in conflict with this chapter, re- ecutions con-"

lating to executions and their incidents, the property liable to tinued until

sale on execution, the sale and redemption thereof, the powers ?idedT
18e pr°°

and rights of officers, their duties thereon, and the proceedings
to enforce those duties, and the liability of their sureties, shall

apply to the executions prescribed by this chapter.
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CHAPTER II.

PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION.

Existing suits. 264. (1.) When an execution against property of the judg-

coveTY of
dlS~ ment debtor, or any one of several debtors in the same judg-

property. ment issued to the sheriff of the county where he resides or
Examination

]ias a p]ace f business, or if he do not reside in the State, to
of judgment . . « . ~, _ . ' . , ... ",

debtor, &c. the snsrin of the county where a judgment roll or a transcript
i868-'9, c. 95, f a justice's judgment is filed, is returned unsatisfied, in

whole or in. part, the judgment creditor, at anytime after such
return made, is entitled to an order from the court to which
the execution is returned, or from the Judge thereof, requiring

such debtor to appear and answer concerning his property,

before such court or Judge, at a time and place specified in the

order, within the county to which the execution was issued.

(2.) After the issuing of an execution against property, and
upon proofby afndavit,of a party or otherwise, to the satisfaction

of the court, or a Judge thereof, that any judgment debtor,

I
residing in the judicial district where such Judge or officer

resides, has property which he unjustly refuses to apply to-

wards the satisfaction of the judgment, such court or Judge
may, by an order, require the judgment debtor to appear at a

specified time and place, to answer concerning the same ; and
such proceedings may thereupon be had for the application of

the property of the judgment debtor towards the satisfaction

of the judgment as are provided upon the return of an exe-

cution.

(3.) On an examination under this section, either party may
examine witnesses in his behalf, and the judgment debtor may
be Examined in the same manner as a witness.

1868-'9,c.148, (4.) Instead of the order requiring the attendance of the

judgment debtor, the court or Judge may, upon proof by affi-

davit or otherwise, to his satisfaction, that there is danger of

the debtor's leaving the State, or concealing himself, and that

there is reason to believe he has property which he unjustly

refuses to apply to such judgment, issue a warrant requiring

the sheriff of any county where such debtor may be, to arrest

him and bring him before such court or Judge. Upon being

brought before the court or Judge, he may be examined on
oath, and, if it then appears that there is danger of the debtor

leaving the State, and that he has property which he has un-

justly refused to apply to such judgment, ordered to enter into

an undertaking, with one or more sureties, that he will, from
time to time, attend before the court or judge as he shall direct,

and that he will not, during the pendency of the proceedings,

dispose of any property not exempt from execution. In de-

fault of entering into such undertaking, he may be committed
to prison by warrant of the Judge, as for a contempt.

(5.) No person shall, on examination pursuant to this chap-

ter, be excused from answering any question on the ground that
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his examination will tend to convict him of the commission of

a fraud ; but his answer shall not be used as evidence against

him in any criminal proceeding or prosecution. Nor shall he

be excused from answering any question, on the ground that

he has, before the examination, executed any conveyance, as-

signment or transfer of his property for any purpose, but his

answer shall not be used as evidence against him in any crim-

inal proceeding or prosecution.

265. After the issuing of execution against property, any Existing suits.

person indebted to the judgment debtor may pay to the sheriff £ay paySe-
the amount of his debt, or so much thereof as shall be neces- cution against

saty to satisfy the execution ; and the sheriff's receipt shall be hls credltor -

a sufficient discharge for the amount so paid.

266. After the issuing or return of an execution against prop- Existing suits.

erty of the judgment debtor, or of any one of several debtors ofdebtorao?
in the same judgment, and upon affidavit that any person or judgment

corporation has property of such judgment debtor, or is in- ^ose havinc
debted to him in an amount exceeding ten dollars, the court or property be-

Judge may, by an order, require such person or corporation, fejf"
2^*

or any officer or member thereof, to appear at a specified time

and place, and answer concerning the same. The court or

Judge may also, in his or its discretion, require notice of such

proceeding to be given to any party to the action, in such man-
ner as may seem to him or it proper.

The proceedings mentioned in this section and in section Joint debtors,

two hundred and sixty-four may be taken upon the return of

an execution unsatisfied, issued upon a judgment recovered in

an action against joint debtors, in which some of the defendants
have not been served with the summons by which said action

was commenced, so far as relates to the joint property of such
debtors ; and all actions by creditors to obtain satisfaction of

judgments out of the property of joint debtors are maintain-

able in the like manner and to the like effect. These provis- 1869l.»w c 79
ions shall apply to all proceedings and actions now pending s . 2. '

and those terminated by final decree or judgment.

.

267. Witnesses may be required to appear and testify on any Existing suits.

proceedings under this chapter, in the same manner, as upon Jired^tes-
the trial of an issue. tify.

268. The party or witness may be required to attend before Existing suits.

the court or Judge, or before a referee appointed by the court p°r^ oTm^
or Judge; if before a referee, the examination shall be taken nessestoat-

by the referee, and certified to the Judge. All examinations
i8?o-'i c.245

and answers before a court or Judge or referee, under this s.i. ../.
•

chapter, shall be on oath, except that when a corporation
answers, the answer shall be on the oath of an officer thereof.

269. The court or Judge may order any property of the Existing suits,

.

judgment debtor, not exempt from execution, in the hands ^ay be
P
or-

either of himself or any other person, or due to the judgment dered to be

debtor, to be applied towards the satisfaction of the j udgment ; glutton
tL^

except that the earnings of the debtor for his personal services, isto-'i, a' 245,

at any time within sixty days next preceeding the order, can- 8 - 1-

14
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not be so applied when it is made to appear, by the debtor's

affidavit or otherwise, that such earnings are necessary for the
use of a family supported wholly or partly by his labor.

Existing suits. 270. The Court or Judge may also, by order, appoint a re-

appwntr*- ceiver cf the property of the judgment debtor, in the same
ceiver, and manner, and with the like authority, as if the appointment was

fer

b
&c

tra

of"
ma(^e D.y tne court, according to section two hundred and fif-

property. teen. But before the appointment of such receiver, the Judge

1870-^i*%45 sna^ ascertam
>
if practicable, by the oath of the party or other-

s. l. * ' wise, whether any other supplementary proceedings are pend-
ing against the judgment debtor, and if such proceedings are

so pending, the plaintiff therein shall have notice to appear be-

fore him, and shall likewise have notice of all subsequent pro-

ceedings in relation to said receivership. ISTo more than one
receiver of the property of a judgment debtor shall be appointed.

The Judge may also, by order, forbid a transfer or other dis-

position of the property of the judgment debtor not exempt
from execution, and any interference therewith.

i870-'i, c.245, "Whenever the court or Judge shall grant an order for the ap-
s - Im pointment of a receiver of the property of the judgment debtor,

the same shall be filed in the office of the Clerk of the Superior

court of the county where the judgment-roll in the action or tran-

script from justice's judgment, upon which the proceedings are

taken, is filed ; and the clerk shall record the order in a book
to be kept for that purpose in his office, to be called "Book of

orders appointing receivers of judgment debtors," and shall

note the time of the filing of said order therein. A certified

copy of said order shall be delivered to the receiver named
therein, and he shall be vested with the property and effects of

the judgment debtor from the time of the filing and recording

of the order as aforesaid. The receiver of the judgment debtor

shall be subject to the direction and control of the court in which
the judgment was obtained upon which the proceedings are

founded.
But before he shall be vested with any real property of such

judgment debtor, a certified copy of said order shall also be
filed and recorded on the execution docket, in the office of the

Clerk of the Superior Court of the county in which any real

estate of such judgment debtor sought to be affected by such

order is situated, and also in the office of the Clerk of the Su-

perior Court of the county in which such judgment debtor re-

sides.

Existing suits. 271. If it appear that a person or corporation alleged to
Proceedings have property of the judgment debtor, or indebted to him,

anotiier

ai

party claims an interest in the property adverse to him, or denies the
to property, or debt, such interest or debt shall be recoverable only in an action

indebtedness against such person or corporation by the receiver ; but the
to judgment court or Judge may, by order, forbid a transfer or other dispo

llro-'i", c 245, sition of such property or interest, till a sufficient opportunity
s. l, ' be given to the receiver to commence the action, and prosecute

the same to judgment and execution ; but such order may be
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modified or dissolved by the Judge granting the same, at any
time, on such security ay he shall direct.

272. The Judge may, in his discretion, order a reference to a Existing suits.

referee agreed upon by the parties, or appointed by him, to j^g
nceby

report the evidence or the facts, and may, in his discretion,

appoint such referee in the first order, or at any time.

273. The Judge may allow to the judgment creditor, or to Existing suits.

any party so examined, whether a party to the action or not, ceding?*
"

witnesses* fees and disbursements, and a fixed sum in addition,

not exceeding thirty dollars, as costs.

274. If any person, party, or witness, disobey an order of 5?18?31
?.

suits -

the Judge or referee, duly served, such person, party, or wit- f order, how
ness, may be punished by the Judge as for a contempt. And punished.

in all cases of commitment under this chapter, the person com-
mitted may, in case of inability to perform the act required, or

to endure the imprisonment, be discharged from imprisonment
by the court or Judge committing him, or the court in which
the judgment was rendered, on such terms as may be just.

The sections of this chapter, from section two hundred and
sixty-four, to section two hundred and seventy-four, both inclu-

sive, shall be applicable to all judgments or decrees which have
been recovered before or shall be recovered after the ratifica- \;^"

70
'
c

'
79

'

tion of this chapter.

TITLE XIL

OF THE COSTS IN CIVIL ACTIONS.

275. (This section is repealed by 1870-'l, chapter 139.)

276. Costs shall be allowed of course to the plaintiff, upon a when allowed
recovery, in the following cases

:

of course to

(1.) In an action for the recovery of real property, or when LveraTactLona
a claim of title to real property arises on the pleadings, or is ononeinstru-

certified by the court to have come in question at the trial

;

(2.) In an action to recover the possession of personal
property

;

(3.) In the actions of which a court of Justice of the Peace
has no jurisdiction

;

(4.) In an action for the recovery of money, where the plaintiff

shall recover fifty dollars ; but in an action for assault, battery,

false imprisonment, libel, slander, malicious prosecution, crim-
inal conversation, or seduction, if the plaintiff recover less than
fifty dollars damages, he shall recover no more cost than dam-
ages. And in an action to recover the possession of personal

Eroperty, if the plaintiff recover less than fifty dollars damages,
e shall recover no more costs than damages, unless he recovers

also property, the value of which, with the damages, amounts
to fifty dollars, or the possession ofproperty be adjudged to him,
the value of which, with the damages, amounts to fifty dollars

;
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When allowed
to defendant.

When allowed
to either par by
in the discre-

tion of the
court.

Eeport. when
allowed.

Costs how to

be inserted in
judgment.
Interlocutory
oosts adjusted.
1869-'70, c.

192.

Fees ofClerks,
heriffs, &c.

"Referees' fee.

Costs against
infant plaintiff

such value must be determined by the jury, court, or referee

by whom the action is tried. When several actions shall be
brought on one bond, recognizance, promissory note, bill of
exchange, or other instrument in writing, or in any other case*

for the same cause of action,, against several parties who might
have been joined as defendants in the same action, no costs

other than disbursements shall be allowed to the plaintiff in

more than one of such actions, which shall be at his election,

provided that the party or parties proceeded against in such
other action or actions shall at the time of the commencement
of the previous action or actions have been within the State,

and not secreted.

277. Costs shall be allowed of course to the defendant, in

the actions mentioned in the last section, unless the plaintiff be
entitled to costs therein.

278. In other actions, costs may be allowed or not, in the
discretion of the court.

In all actions where there are several defendants not united

in interest, and making separate defences by separate answers,

and the plaintiff fails to recover judgment against all, the court

may award costs to such of the defendants as have judgment
in their favor or any of them.

In the following cases the costs of an appeal to any court

shall be in the discretion of the court

:

(1.) When a new trial shall be ordered
;

(2.) When ajudgment shall be affirmed in part, and reversed

in part.

282. When the judgment is for the recovery of money, in-

terest, from the time of the verdict or report until judgment be

finally entered, shall be computed by the clerk, and added to

the costs of the party entitled thereto.

283. The clerk shall insert in the entry of judgment the

sum of the allowances for cost, as provided by this code, the

necessary disbursements, including the fees of officers allowed

by law, the fees of witnesses, the reasonable compensation of

commissioners in taking deposition, the fees of referees, and the

expense of printing papers for any hearing where required by
a rule of the court. The disbursements shall be stated in de-

tail. Whenever it shall be necessary to adjust costs in any
introductory proceedings, or in any special proceedings, the

same shall be adjusted by the clerk of the court to which the

proceedings were returned, except in those matters in which
the allowance is required and to be made by the judge.

284. The fees of the clerk, sheriff and other officers of the

court, shall be as prescribed by law.

285. The fees of referees shall be three dollars to each, for

every day spent in the business of the reference ; but the par-

ties may agree in writing upon any other rate of compensation.

286. When costs are adjudged against an infant plaintiff, the

guardian by whom he appeared in the action shall be responsible

therefor, and payment thereof may be forced by attachment.
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287. (1.) In an action prosecuted or defended by an execu- Costs in action

tor, administrator, trustee of an express trust, or a person ex- a^ executor or

pressly authorized by statute, costs shall be recovered, as in an ac- administrator,

tion by and against a person prosecuting or defending in his own express ^ruS,

right ; but such costs shall be chargeable only upon or collected or a person

of the estate, fund, or party represented, unless the court shall SerieS^y*"
direct the same to be paid by the plaintiff or defendant person- statute to sue..

ally, for mismanagement or bad faith in such action or defence.

But this section shall not be construed to allow costs against

executors or administrators where they are now exempted
therefrom by law.

(2.) Whenever any claim against a deceased person shall

be referred, the prevailing party shall be entitled to recover the

fees of referees and witnesses, and other necessary disburse-

ments, to be taxed according to law.

288. In all civil actions prosecuted in the name of the State, Costs in civil

by an officer duly authorized for that purpose, the State shall %*™£* by thc

be liable for costs in the same cases and to the same extent as

private parties. If a private person be joined with the State

as plaintiff, he shall be liable in the first instance for the de-

fendant's costs, which shall not be recovered of the State till

after execution issued therefor against such private p#rty and
returned unsatisfied.

289. In an action prosecuted in the name of the State for Costs in action

the recovery of money or property, or to establish a right or
Jg,

fc

^Jrate
claim for the benefit of any county, city, town, village, corpo person.

ration or person, costs awarded against the plaintiff shall be a

charge against the party for whose benefit the action was pros-

ecuted, and not against the State.

290. In actions in which the cause of action shall, by assign- costs against

ment after the commencement of the action, or in any other assignee after

-i ,-i , n , i.i.i.1 action brought
manner, become the property ot a person not a party to the of cause of Re-

action, such person shall be liable for the costs, in the same tion.

manner as if he were a party, and payment thereof may be en-

forced by attachment.

291. Upon the settlement, before judgment of any action Costs on set-

mentioned in section two hundred and seventy-six, no greater tieinent -

sum shall be demanded from the defendant as costs than at the

rates prescribed by that section.

292. On an appeal from a Justice of the Peace to a Superior Costs on ap-

Gourt, or from a Superior Court or a Judge thereof, to the Su- peals*

preme Court, if the appellant shall recover judgment in the
appellate court, he shall recover the costs of the appellate court,

and those he ought to have recovered below, had the judgment
of that court been correct, and also restitution of any costs of
the court appealed from, which he shall have paid under the
erroneous judgment of such court.

If in any court of appeal there shall be judgment for a new
trial, or for a new jury, or if the judgment appealed from be
not wholly reversed, but partly affirmed and partly disaffirmed,

the costs shall be in the discretion of the appellate court.
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«

hi°

S

actof
ist" ^^' ^0S^S m actions brought before the ratification of this

Act shall be according to existing laws.
Costs in spe- 294. The costs in special proceedings shall be as herein

Sgsp
r°cee

" allowed in civil actions, unless where otherwise specially pro-

vided.

On appeals 295. After an appeal from the judgment of a Justice of the

of°the
J

peacef
Peace sha11 be filed with a Clerk of a Superior Court, the costs

in all subsequent stages shall be as herein provided for actions

originally brought to the Superior Conrt.

When appeals 295$. In all cases, to which the State of North Carolina is a
are taken to partv, and which may be carried from the courts of this state orSupreme court k « 1 . ~.M ~ J „ ,, -n- . , ~ , ,

U.S., treasurer from the Circuit Court ot the United States, by appeal or writ

whra^Boad-
of error to the SuPreme Gourt of the United States, and the

judged.—1871 state shall be adjudged to pay the costs in said last mentioned
-% c. 26. s. l. court in any of said cases, it shall be the duty of the Attorney

General to certify to the Governor the amount of any such bill

of costs, who shall thereupon issue a warrant for the same, di-

rected to the Public Treasurer, who shall pay the same out of
any moneys in the treasury not otherwise appropriated.

Applies to 295&. This provision shall be construed to apply to cases in

which appeals
wn ^cn appeals have already been taken, or writs of error already

have already sued out, and to civil aswell as criminal cases.
been taken.

—

1871-% c. 26,
s. 2.

TITLE XIII.

OF APPEAL IN CIVIL ACTIONS.

CHAPTEE I.

Writs of error 296. Writs of error in civil actions, as they have heretofore

appeaSb
a
-
nd

existed, are abolished ;
and the only mode of reviewing a judg-

stituted. meet, or order, in a civil action, shall be that prescribed by this

title.

The provisions of this title shall apply to all actions tried

after the Fall Terms of the Superior Courts, held next after

the ratification of this Act. The existing laws shall govern
trials and appeals in said Courts at said Fal] Terms.

Orders made 297. An order, made out of court, without notice to the ad-

how vacated verse party, may be vacated or modified, without notice, by
or modified, the Judge who made it, or may be vacated or modified on

notice, in the manner in which other motions are made.

Existing suits. 298. Any party aggrieved may appeal in the cases prescribed
Who may ap- jn this title ; this section shall apply to existing suits.

Appeal—in 299. An appeal may be taken from every judicial order or
what cases it determination of a Judge of a Superior Court, upon or involv-

ing a matter or law or legal inference, whether made in or out

of term, which affects a substantial right claimed in any action

or proceeding ; or which in effect determines the action, and
prevents a judgment from which an appeal might be taken; or

discontinues the action, or grants or refuses a new trial.

may be taken.
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300. The appeal must be taken from a judgment rendered When taken—

out of term, within ten days after notice thereof, and from a suspended
10*

judgment rendered in term, within ten days after its rendition, when.

but execution shall not be suspended until the giving by the

appellant of the undertakings hereinafter required by sections

three hundred and three, to three hundred and twelve, both

inclusive, of this code.

301. Within the time prescribed in the preceding section, Appeal to be

the appellant shall cause his appeal to be entered by the clerk cisrkon iudg-

on the judgment docket, and notice thereof to be given to the ment docket.

adverse party. He shall cause to be prepared a concise state- tedand°sei?
a"

ment of the case, embodying the instructions of the Judge as tied.

signed by him, if there be any exception thereto, and the re-

quests of the counsel of the parties for instructions if there be
any exception on account of the granting or withholding there-

of, and stating separately in articles numbered, the errors

alleged. A copy of this statement shall be served on the re-

spondent as provided in section eighty, within five days from
the entry of the appeal taken ; within three days after such

service, the respondent shall return the copy with his approval

or specific amendments endorsed or attached ; if the case be
approved by the respondent, it shall be filed with the clerk as

a part of the record ; if not returned with objections within the

time prescribed, it shall be deemed approved ; if returned

with objections as prescribed, the appellant shall immediately
request the Judge to fix a time and place for settling the case

before him ; and the judge shall forthwith notify the attorneys

of the parties to appear before him for that purpose at a certain

time and place, within the judicial district, which time shall not

be more than twenty days from the receipt of such request

;

and at the time and place stated, the Judge shall settle and
sign the case, and deliver a copy to the attorney of each party,

or if they be not present, file a copy in the office of the clerk

of the court. In settling the case, the written instructions

signed by the Judge, and the written requests for instructions

signed by the counsel, and filed as prescribed in sections two hun-
dred and thirty-eight and two hundred and thirty-nine, shail be
taken as conclusive as to what such instructions and requests

were. If a copy of the case settled, was delivered to the appel-

lant, he shall, within five days thereafter, file the same with the

clerk, and in case he fail to do so, the respondent may file his

copy.

302. The clerk on receiving a copy of the case settled, as
c

ler

\f -J^
ake

required in the preceding section, shall make a copy of the ment-roii and

judgment-roll and of the case, and within twenty days trans- ^nd to elerk

mit the same, duly certified, to the clerk of the Supreme Court. Court/ '

303. To render an appeal effectual for any purpose in any On appeal se-

. .-i • i T •,- F . -i
• ,

curity must be
civil cause or special proceeding, a written undertaking mupt given or de-

be executed on the part of the appellant, with good and suffi- posit made un-

cient surety, in such sum as may be ordered by the court, not isn-'2, c. 31,

in any case to exceed the sum of two hundred and fifty dollars, » L

to the effect that the appellant will pay all costs Which may be exceed $250.°



216 CODE OF CIVIL PKOCEDUKE. [C-HAP. 17.

awarded against him on the appeal, or such sum as may be
To be deposit- ordered by the court, must be deposited with the clerk by whom
ed with the

tne judgment or order was entered, to abide the event of the

appeal; such undertaking or deposit may be waived by a written

consent on the part of the respondent.

Existing suits. 304. If the appeal be from a judgment directing the pay-
On judgment ment of money, it shall not stay the execution of the judgment,

cmSytoliaj' unless a written undertaking be executed on the part of the
execution. appellant, by at least two sureties, to the effect that, if the

king on sure- judgment appealed from, or any part thereof, be affirmed, or
ties in first be- the appeal be dismissed, the appellant will pay the amount
oommg mso-

directed to be paid by the judgment, or the part of such
amount as to which the judgment shall be affirmed, if it be
affirmed only in part, and all damages which shall be awarded
against the appellant upon the appeal. Whenever it shall be
made satisfactorily to appear to the court that since the execu-

tion of the undertaking the sureties have become insolvent, the

court may, by rule or order, require the appellant to execute,

file and serve a new undertaking, as above ; and in case of
neglect to execute such undertaking within twenty days after

the service of a copy of the rule or order requiring such new
undertaking, the appeal may, on motion to the court, be dis-

missed with costs. Whenever it shall be necessary for a party

to any action or proceeding to give a bond or an undertaking
with surety or sureties, he may, in lieu thereof, deposit with

the officer or into court, as the case may require, money to the

amount for which such bond or undertaking is to be given.

The court in which such action or proceeding is pending may
direct what disposition shall be made of such money, pending
the action or proceeding. In any case where, by this section,

the money is to be deposited with an officer, a judge of the

court, at special term, or at chambers, upon the application ot

either party, may, before such deposit is made, order it to be
deposited in court instead of with such officer ; and a deposit

made, pursuant to such order, shall be of the same effect as if

made with such officer.

Existing suits. 305. If the judgment appealed from direct the assignment
if judgment or delivery of documents or personal property, the execution of

docSneV/or the judgment shall not be stayed by appeal, unless the things
personal pro- required to be assigned or delivered be brought into court, or

Ee'Eposited* placed in the custody of such officer or receiver as the court
or security be shall appoint, or unless an undertaking be entered into on the
glven '

part of the appellant, by at least two sureties, and in such

amount as the court, or a Judge thereof, shall direct, to the

effect that the appellant will obey the order of the appellate

court upon the appeal.

Existing suits. 306. If the judgment appealed from direct the execution of
if to execute a conveyance or other instrument, the execution of the judg-

mu^tb^execu- ment sliall not be stayed by the appeal until the instrument
ted^and de- B]iau nave Deen executed and deposited with the clerk with
p0S1 '

whom the judgment is entered, to abide the judgment of the

appellate court.
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307. If the j udgrnent appealed from direct the sale or de- Existing suits.

livery of possession of real property, the execution of the same Security where

sliall not be stayed, unless a written undertaking be executed ^eiiVe? real

on the part of the appellant, with two sureties, to the effect property or

that, during the possession of such property by the appellant, mortgaged

he will not commit, or suffer to be committed, any waste there- premises.

on, and that if the judgment be affirmed, he will pay the value

of the use and occupation of the property, from the time of the

appeal until the delivery of possession thereof, pursuant to the

judgment, not exceeding a sum to be fixed by a Judge of the

court by which judgment was rendered, and which shall be
specified in the undertaking. When the judgment is for the

sale of mortgaged premises, and the payment of a deficiency

arising upon the sale, the undertaking shall also provide for

the payment of such deficiency.

308. Whenever an appeal is perfected as provided by sec- Existing suits.

tions three hundred and four, three hundred and five, three stay of pro-

hundred and six, and three hundred and seven, it stays all securft|
8

bemg
further proceedings in the court below upon the judgment ap- given.

pealed from, or upon the matter embraced therein ; but the

court below may proceed upon any other matter included in the

action and not affected by the judgment appealed from. And
the court below may, in its discretion, dispense with or limit

the security required by sections three hundred and four, three

hundred and five, and three hundred and seven, when the ap-

pellant is an executor, administrator, trustee, or other person
acting in another's right ; and may also limit such security to

an amount not more than fifty thousand dollars, in the cases

mentioned in sections three hundred and five, three hundred
and six, three hundred and seven, where it would otherwise,

according to those sections, exceed that sum.
309. The undertakings prescribed by sections three hundred Existing suits.

and four, three hundred and five, three hundred and six, and Undertakings

three hundred and seven, may be in one instrument or several, SsTrume^or
8

at the option of the appellant ; and a copy, including the names several.

and residence of the sureties, must be served on the adverse
party, with the notice of appeal, unless a deposit is made as

provided in section three hundred and four, and notice thereof
given.

310. An undertaking upon an appeal shall be of no effect Existing suits.

unless it be accompanied by the affidavit of the sureties that Securityjto be

they are each worth double the amount specified therein. The to justify.

&n

respondent may, however, except to the sufficiency of the sure-

ties, within ten days after the notice of the appeal ; and unless

they or other sureties justify before the Judge or court below,
or as prescribed by sections one hundred and sixty-five and one
hundred and sixty-six, within ten days thereafter, the appeal
shall be regarded as if no undertaking had been given. The
justification shall be upon a notice of not less than five days.

311. In the cases not provided for in sections three hundred Existmg^suits.

and five, three hundred and six, three hundred and seven, and Perishable
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property may three hundred and eight, the perfecting of an appeal, by giving

wltSanSng tne undertaking mentioned in section three hundred and four,

appeal. shall stay proceedings in the court below upon the judgment
appealed from, except that where it directs the sale of perisha-

ble property, the court below may order the property to be
sold, and the proceeds thereof to be deposited or invested, to

abide the judgment of the appellate court.

Existing suits. 312. The undertaking must be filed with the clerk with

mustbe file!
wnom tne judgment or order appealed from was entered. The
provisions of this chapter as to the security to be given upon
appeals, and as to the stay of proceedings, shall apply to all ap-

peals taken to the Supreme Court.
Existing suits. 313. Upon an appeal from a judgment, the court may re-

ordersaffect- view any intermediate order involving the merits and necessa-
ing thejudg- rily affecting the judgment.

Svie^d
7
on

e
314. Upon an appeal from a judgment or order, the appel-

the appeal. late court may reverse, affirm or modify the judgment or order

Judgminton' appealed from, in the respect mentioned in the notice of appeal,

appeal—resti- and as to any or all of the parties, and may, if necessary or
tution.

proper, order a new trial. When the judgment is reversed or

modified, the appellate court may make complete restitution of

all property and rights lost by the erroneous judgment.
The foregoing sections, from section three hundred and four

to section three hundred and fourteen, both inclusive, shall

apply to existing suits.

Judgment 314$. Undertakings taken for the prosecution of appeals and

iant

m
&c

aP
and on writs of certiorari shall make a part of the record sent up to

sureties.—E. the Supreme Court, on which judgment maybe entered against
c. c 4, s. io & foe appellant and his sureties in all cases where judgment shall

be rendered against the appellant, or the person prosecuting

the writ of certiorari.

TITLE XIV.

OF THE MISCELLANEOUS PROCEEDINGS IN CIVIL
ACTIONS, AND GENERAL PROVISIONS.

CHAPTER I.

SUBMITTING A CONTROVERSY WITHOUT ACTION.

Controversy 315. Parties to a question in difference, which might be the

?°<TwSh
mi

t~
su^j ec^ °f a c^v^ action, may, without action, agree upon a case

action. containing the facts upon which the controversy depends, and
present a submission of the same to any court which would
have jurisdiction if an action had been brought. But it must
appear by affidavit that the controversy is real, and the pro-

ceeding in good faith, to determine the rights of the parties
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The Judge shall thereupon hear and determine the ease, and

render judgment thereon, as if an action were depending.

316. Judgment shall be entered in the Judgment Docket, as Judgment.

in other cases, but without costs for any proceeding prior to

trial. The case, the submission, and a copy of the judgment
shall constitute the judgment-roll. The costs of the trial shall

be five dollars.

317. The judgment may be enforced in the same manner as Judgment how

if it had been rendered in an action, and shall be subject to appealed from.

appeal in like manner.

CHAPTER II.

PROCEEDINGS AGAINST JOINT DEBTORS, HEIRS, DEVISEES, LEGA-

TEES, AND TENANTS HOLDING UNDER A JUDGMENT DEBTOR.

318. When a judgment shall be recovered against one or Parties, not

more of several persons "jointly indebted upon a contract, by summoned in

,. r
. , , . ° ,y •!, ,i i action on iomt

proceeding as provided in section eighty-seven, those who were contract, may
not originally summoned to answer the complaint may be sum- h

^
summoned

moned to show cause why they should not be bound by the ment?

U g"

judgment, in the same manner as if they had been originally

summoned.
319. In case of the death of the judgment debtor after j udg- ifjudgment

ment, the heirs, devisees, or legatees of the judgment debtor, ^presento-
1118

or the tenants of real property owned by him and affected by tives may be

the judgment, may, after the expiration of three years from summoned -

the time of granting letters testamentary or of administration

upon the estate of the testator or intestate, be summoned to

show cause why the judgment should not be enforced against

the estate of the judgment debtor in their hands respectively;

and the personal representatives of a deceased judgment debtor
may be so summoned at any time within one year after their

appointment. The personal representative of a deceased judg-
ment debtor, if there be any, shall always be parties to any
summons against his heirs, devisees, legatees or tenants, to en-

force the judgment.
320. The summons provided in the last section shall be Form of sum-

signed by the clerk of any court in which the judgment was mons -

docketed before the death of the debtor, and in which he had
property affected thereby, but shall be made returnable to the
court in which the judgment was recovered ; it shall describe

the judgment, and require the person summoned to show cause
within twenty days after the service of the summons; and
shall be served in like manner as the original summons.

321. The summons shall be accompanied by an affidavit of To be aceom-

the person causing it to issue, that the judgment has not been panied by affi-

satished, to his knowledge or information and belief, and shall amount due.

specify the amount due thereon.

322. Upon such summons any party summoned may answer Party sum-

within the time specified therein, denying the judgment, or
monedmay
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answer and
defend.

Subsequent
pleadings and
proceedings
same as in ac-

tion.

Answer and
rdjply to be

(

verified as in

an action.

setting up any defence thereto which may have arisen subse-

quently to such judgment ; and in addition thereto, if the party
be proceeded against according to section three hundred and
eighteen, he may make any defence which he might have made
to the action if the summons had been served on him at the
time when the same was originally commenced and such
defence had been then interposed to such action.

323. The party issuing the summons may demur or reply t»

the answer, and the party summoned may demur to the reply

;

and the issues may be tried and judgment may be given in the

same manner as in an action, and enforced by execution, or the
application of the property charged to the payment of the

judgment may be compelled by attachment, if necessary.

324. The answer and reply shall be verified in the like cases

and manner, and be subject to the same rules, as the answer
and reply in an action.

CHAPTER III.

CONFESSION OF JUDGMENT WITHOUT ACTION.

Judgment
may be con-
fessedjfor debt
due or contin-

gent liability.

Statement in

writing and
form thereof.

Judgment and
execution.

325. A judgment by confession may be entered, without
action, either in or out of term, either for money due or to

become due, or to secure any person against contingent liability

on behalf of the defendant, or both, in the manner prescribed

by this chapter.

326. A statement in writing must be made, signed by the

defendant, and verified by his oath, to the following effect

:

(1.) It must state the amount for which judgment may be

entered, and authorize the entry of judgment therefor.

(2.) If it be for money due, or to become due, it must state

concisely the facts out of which it arose, and must show that

the sum confessed therefor is justly due, or to become due.

(3.) If it be for the purpose of securing the plaintiff against

a contingent liability, it must state concisely the facts consti-

tuting the liability, and must show that the sum confessed

therefor does not exceed the same.

327. The statement may be filed with the clerk of the Su-

perior Court of the county in which the defendant resides, or

if he does not reside in the State, of some county in which he
has property. The clerk shall endorse upon it, and enter on

his judgment docket a judgment of the court for the amount
confessed, with three dollars costs, together with disbursements.

The statement and affidavit, with the judgment endorsed, shall

thenceforth become the judgment-roll. Executions may be

issued and enforced thereon, in the same manner as upon judg-

ments in other cases in such courts. When the debt for which
the judgment is recovered is not all due, or is payable in in-

stallments, and the installments are not all due, the execution

may issue upon such judgment for the collection of such install-

ments as have become due, and shall be in the usual form, but
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shall have endorsed thereon, by the attorney or person issuing

the same, a direction to the sheriff to collect the amount due

on such judgment, with interest and costs, which amount shall

be stated, with interest thereon, and the costs of saidjudgment.

[Notwithstanding the issue and collection of such execution, the

judgment shall remain as security for the installments thereaf-

ter to become due ; and whenever any further installments be-

come due, execution may, in like manner, be issued for the en-

forcement of the same.

CHAPTER IV.

OFFER OF THE DEFENDANT TO COMPROMISE THE WHOLE OR A PART
OF THE ACTION.

328. The defendant may, at any time before the trial or ver- offer of com-

dict, serve upon the plaintiff an offer in writing to allow judg- promise.

ment to be taken against him for the sum or property, or to

the effect therein specified, with costs. If the plaintiff accept

the offer, and give notice thereof in writing within ten days,

he may file the summons, complaint, and offer, with an affida-

vit of notice of acceptance, and the clerk must thereupon enter

judgment accordingly. If the notice of acceptance be not

given, the offer is to be deemed withdrawn, and cannot be

given in evidence; and if the plaintiff fail to obtain a more
favorable judgment he cannot recover costs, but must pay the

defendant's costs from the time of the offer ; and in case the

defendant shall set up a counter-claim in his answer to an

amount greater than the plaintiff's claim, or sufficient to reduce
the plaintiff's recovery below fifty dollars, then the plaintiff*

may serve upon the defendant an offer in writing, to allow

judgment to be taken against him for the amount specified, or

to allow said counter-claim to the amount specified with costs.

If the defendant accept the offer, and give notice thereof in

writing within ten days, he may enter judgment as above for

the amount specified, if the offer entitle him to judgment, or

the amount specified in said offer shall be allowed him in the

trial of the action. If the notice of acceptance be not given,

the offer is to be deemed withdrawn, and cannot be given in

evidence ; and if the defendant fail to recover a more favor-

able judgment, or to establish his counter-claim for a greater

amount than is specified in said offer, he cannot recover costs,

but must pay the plaintiff's costs from the time of the offer.

329. In an action arising on contract, the defendant may, Defendant

with his answer, serve upon the plaintiff an offer in writing, gSdSte£a-
that if he fail in his defence, the damages be assessed at a speci- a^escondi-

fied sum ; and if the plaintiff signify his acceptance thereof in tionaiiy.

writing, twenty days before the trial, and on the trial have a
verdict, the damages shall be assessed accordingly.

330. If the plaintiff do not accept the offer, he shall prove his S^£"
damages, as if it had not been made, and shall not be permitted reWiof offer.
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Existing suits.

Inspection
and copy of
books, papers,
end docu-
ments, how
obtained.

to give it in evidence. And if the damages assessed in his

favor shall not exceed the sum mentioned in the offer, the de-

fendant shall recover his expenses incurred in consequence of

any necessary preparation or defence in respect to the question

of damages. Such expense shall be ascertained at the trial.

CHAPTER Y.

ADMISSION OR INSPECTION OF WRITINGS.

331. Either party may exhibit to the other, or to his attorney

at any time before the trial, any paper material to the action,

and request an admission in writingof its genuineness. If the

adverse party, or his attorney, fail to give the admission, within

four days after the request, and if the party exhibiting the

paper be afterwards put to expense in order to prove its genu-
ineness, and the same be finally proved or admitted on the

trial, such expense, to be ascertained at the trial, shall be paid

by the party refusing the admission, unless it appear to the

satisfaction of the court that there were good reasons for the

refusal. The court before which an action is pending, or a

Judge thereof, ma}'', in their discretion, and upon due notice,

order either party to give to the other, within a specified time,

an inspection and copy, or permission to take a copy, of any
books, papers, and documents, in his possession or under his

control, containing evidence relating to the merits of the action

or the defence therein. If compliance with the order be re-

fused, the court, on motion, may exclude the paper from being
given in evidence, or punish the party refusing, or both. This
section shall apply to existing suits.

CHAPTER YI.

EXAMINATION OF PARTIES.

Action for dis-

covery abol-
ished.

Existing suits.

A party may
examine his
adversary as
a witness.

Existing suits.

Such examina-
tion also al-

lowed before
trial.

332. No action to obtain discovery under oath, in aid of the

prosecution or defence of another action, shall be allowed, nor
shall any examination of a party be had, on behalf of the ad-

verse party, except in the manner prescribed by this chapter.

333. A party to an action may be examined as a witness, at

the instance of the adverse party, or of any one of several

adverse parties, and for that purpose may be compelled, in the

same manner, and subject to the same rules of examination, as

any other witness, to testify, either at the trial, or conditionally,

or upon commission.
334. The examination, instead of being had at the trial, as

provided in the last section, may be had at any time before the

trial, at the option of the party claiming it, before a Judge or

clerk of the court, on a previous notice to the party to be ex-

amined, and any other adverse party, of at least five days,

unless, for good cause shown, the Judge order otherwise. But
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the party to be examined shall not be compelled to attend in

another county than that of his residence, or where he may be
served with a summons for his attendance.

335. The party to be examined, as in the last section pro- Existing suits.

vided, may be compelled to attend in the same manner as a Party how

witness who is to be examined conditionally ; and the examin- attend.

ation shall be taken and filed by the Judge or clerk in like

manner, and may be read by either party on the trial.

336. The examination of the party thus taken, may be re- Existing suits.

butted by adverse testimony. JSfflftf
337. If a party refuse to attend and testify, as in the last four rebutted.

sections provided, he may be punished as for a contempt, and
Iff^cto? refS'

his complaint, answer, or reply may be stricken out. sal to testify.

338. A party examined by an adverse party, as in this chap- Existing suits.

ter provided, may be examined on his own behalf, subject to Testimony of

the same rules of examination as other witnesses. But if he responsive to

testify to any new matter, not responsive to the inquiries put tne inquiries,

j. i« i ai: J j. a i • f'i' may be rebut-
tO him by the adverse party, or necessary to explain or qualify ted by the oath

his answers thereto, or discharge when his answers would of
.
the P^ty

charge himself, such adverse party may offer himself as a wit-
ca mg im *

ness on his own behalf in respect to such new matter, subject

to the same rules of examination as other witnesses, and shall

be so received.

339. A person for whose immediate benefit the action is Existing suits.

prosecuted or defended, though not a party to the action, may whonTaction

be examined as a witness, in the same manner, and subject to is brought or

the same rules of examination, as if he were named as a party, be examined?
y

340. A party may be examined on behalf of his co-plaintiff Existing suits.

or of a co-defendant as to any matter in which he is not jointly *c™piafntiff

interested or liable with such co-plaintiff' or co-defendant, and or co-defend-

as to which a separate and not joint verdict or judgment can
ant *

be rendered. A»d he may be compelled to attend in the same
manner as at the instance of an adverse party ; but the exam-
ination thus taken shall not be used in the behalf of the party
examined. And whenever, in the case mentioned in sections

three hundred and eighteen and three hundred and nineteen,

one of several plaintiffs or defendants who are joint contract-

ors, or are united in interest, is examined by the adverse party,

the other of such plaintiffs or defendants may offer himself as a

witness to the same cause of action or defence, and shall be so

received.

341. In any trial or inquiry in any suit, action or proceeding Husband and

in any court, or before any person having, by law or consent of wife
>
witne8S-

parties, authority to examine witnesses or hear evidence, the
nusband or wife of any party thereto, or of any person in whose
behalf any such suit, action or proceeding is brought, prose-

cuted, opposed or defended, shall, except as hereinafter stated,

be competent and compellable to give evidence, the same as

any other witness, on behalf of any party to such suit, action or
proceeding. Nothing herein contained shall render any hus-
band or wife competent or compellable to give evidence for or
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against the other, in any criminal action or proceeding (except
to prove the fact of marriage in case of bigamy,) or in any
action or proceeding in consequence of adultery, or in any
action or proceeding for divorce on account of adultery (except

to prove the fact of marriage,) or in any action or proceeding
for or on account of criminal conversation. No husband or

wife shall be compellable to disclose any confidential communi-
cation made by one to the other during their marriage. The
several sections of this chapter shall apply to existing suits.

CHAPTEE VII.

EXAMINATION OF WITNESSES.

Existing suits. 342. No person offered as a witness shall be excluded by

Sciude a wit?
reason °f n *s interest in the event of the action.

nees. 343. A party to an action or special proceeding in any and

Parties^o ac-'
a^ courts ar,d before any and all officers and persons acting

tions and spe- judicially, may be examined as a witness on his own behalf, or

gj* 5£vbe" *n ^ena$ °f any °ther party, conditionally, on commission and
examined as upon the trial or hearing in the case, in the same manner and

thrown
b*1

- snDJec* t° the same rules of examination as any other witness;

half, except in provided, however, that no party to the action or proceeding,
oertain cases. nor anv person who has a legal or equitable interest which may

be affected by the event of the action or proceeding, nor any
person who, previous to such examination, has had such an

interest, however the same may have been transferred to or

come to the party to the action or proceeding, nor any assignor of

anything in controversy in the action, shall be examined in

regard to any transaction or communication between such wit-

ness and a person at the time of such examination deceased,

insane or lunatic, as a witness against a party then prosecuting

or defending the action as executor, administrator, heir-at-law,

next-of-kin, assignee, legatee, devisee, or survivor of such de-

ceased person, or as assignee or committee of such insane person

or lunatic, when such examination or any judgment or deter-

mination in such action or proceeding can in any manner affect

the interest of such witness or the interest previously owned
or represented by him. But when such executor, administrator,

heir-at-law, next-of-kin, assignee, legatee, devisee, survivor or

committee, shall be examined on his own behalf in regard to

such transaction or communication or the testimony of such

deceased or insane person or lunatic in regard to such, transac-

tion or communication (however the same may have been per-

petuated or made competent,) shall be given in evidence on
the trial or hearing on behalf of such executor, administrator,

heir-at-law, next-of-kin, assignee, legatee, devisee, survivor, or

committee, then all other persons not otherwise rendered in-

competent shall be made competent witnesses in relation to

such transaction or communication on said trial or hearing.

The sections of this chapter shall apply to existing suits.
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343a. When any person shall bring his suit upon a contract, in what ac-
tions, for

what sums,or any person shall plead, or give notice of, a set-off, for goods,

wares, and merchandise by him sold and delivered, or for work and within

done and performed, he shall file his account with his com- ™hat frjjg^

plaint, or with his plea or notice of set-off, and if upon the trial may be proved

of the issue, or executing a writ of inquiry of damages in such JS^^^T

action, he shall declare upon his corporal oath, that the matter g. c. e. J5, b.

in dispute is a book account, and that he hath no means to *

prove the delivery of any of the articles which he then shall

propose to prove by himself, but by this book ; in that case,

such book may be given in evidence, if he shall make out by
his own oath, that it doth contain a true account of all the deal-

ings, or the last settlement of accounts, between them, and that

all the articles therein contained and by him so proved, were
bona fide delivered, and that he hath given the opposing party

all just credits ; and such book and oath shall be received as

evidence for the several articles so proved to be delivered

within two years next before the commencement of the suit,

but not for any article of a longer standing, nor for any greater

amount than sixty dollars.

343&. In suits where executors and administrators are parties, or by execu-

such book account for all articles delivered within two years tors and ad-

previous to the death of the deceased, may be proved under
mimstrators *

the like circumstances, rules, and conditions; and in that case,

the executor or administrator may prove by himself, that he How proved

found the account so stated on the books of the deceased ; that hy them.

there are no witnesses, to his knowledge, capable of proving

the delivery of the articles which he shall propose to prove by
said book, and that he believes the same to be just, and doth

not know of any other or further credit to be given than what
is therein mentioned : Provided, however, that if two years Time enlarged

shall not have elapsed previous to the death of the deceased, for such proof,

the executor or administrator may prove the said book account, have not
eara

if the suit shall be commenced within three years from the elapsed before

delivery of the articles : And provided, further, that whenever ^^rcTc!
by the aforesaid proviso the time of proving a book account in is, s. 2.

manner aforesaid is enlarged as to one party, to the same ex-

tent shall be enlarged the time as to the other party.

343c. A copy from the book of accounts proved in manner Copies of ae-

above directed, may be given in evidence in any such action or J^* Unless
set-off as aforesaid, and shall be as available as if such book had notice to pro-

been produced, unless the party opposing such proof shall give f^gj oo^S'
notice to the adverse party or his attorney, at the joining of s. 3.

the issue, or twenty days before the trial, that he will require

the book to be produced at the trial ; and in that case no such
copy shall be admitted as evidence.

343c?. The evidence made admissible by this chapter in suits Books admis-

at law, is hereby declared to be admissible to prove the same sible

t

in
^

1

d
matters in any court or cause ; Provided, always, that the contestable as

same may be confronted and contested as other evidence. other evidence

343e. In obtaining the testimony of witnesses in causes de- sV
15
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Kuies for sum- pendent in the Superior Courts, the following rules shall be
nessesf

Wlt" observed in practice, to-wit ;-—

Subprena for In suits where witnesses are to appear at any court, the clerk

to issue?
8

'

°W
at tne instance of the party shall issue a subpoena, directed to

the sheriff or other officer of the county where such witnesses

reside, mentioning the time and place for their appearance,
the names of the parties to the suit wherein the testimony is

to be given, and the party at whose instance they are sum-
moned.

Subpoena ro- Every subpoena made returnable immediately, shall be is-

Siatoiy
m
to

8ued onbT
*n term time, and shall be personally served on the

issue' in term witness therein named.

Subpoena issu- ^ co^y °* everJ subpoena issued by the clerk in vacation t

ing m vacation in case any witness therein named is not to be found, may be-

iTc
B

c
r

3i

d
s~"

^e^ a^ ^9 usim^ place of residence; and such copy, certified

59.
'

by the sheriff or other officer, and left as aforesaid, shall be

deemed a legal summons, and the person therein named shall

be bound to appear in the same manner as if personally sum-
moned.

Witnesses to 343/*. Every witness, being summoned to appear in any of
attend from the said courts, in manner before directed, either in a civil suit,

undischarged or m a criminal prosecution or plea of the State, shall appear
accordingly, and continue to attend from term to term until

discharged ; when summoned in a civil suit, by the court or

the party at whose instance such witness shall be summoned '

r

or when summoned in a criminal prosecution or plea of the

State, until discharged by the court, the prosecuting officer, or

the party at whose instance he was summoned ; and in default

thereof shall forfeit and pay, in civil cases, to the party at

Penalty for whose instance the subpoena issued, the sum of forty dollars,

in^vHcasef' *° De recovered by scire facias, and shall be further liable to

his action for the full damages which may be sustained for the

want of such witness's testimony ; or if summoned in a crim-

In criminal ca- mal prosecution or plea of the State, shall forfeit and pay
ses.—R. c. c. eighty dollars for the use of the State, or the partv summoning:
81.B.60. h

Pm/
^ ... .

Entitled to 343^. Provided always, that, if the civil suit shall, in the
pay, if they at- vacation, be accommodated and settled between the parties, and

Siufsettied tne party at whose instance such witness was summoned should
in vacation un- omit to discharge him from further attendance, and for want

irac!1u
d
sT of such discharge, he shall attend at the next term, in that case

61. the witness, upon oath made of the facts, shall be entitled to a

ticket from the clerk in the same manner as other witnesses,

and shall recover from the party, at whose instance he was
summoned, the allowance which is given to witnesses for their

attendance, with costs.

343A. And -provided further, that no execution shall issue

against de- against any defaulting witness for the forfeiture aforesaid, but
tauitmg wit-

after scire facias made known to him to show cause against
ness until after , , , v. . , . „ . ... p i • •

scire/ados.— the issuing thereof; and if sufficient cause be shown ot his m-
k c. e. si, s. opacity to attend, execution shall not issue, and the witness

No execution
to issue
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shall be discharged of the forfeiture without costs ; but other

wise the court shall, on motion, award execution for the for-

feiture against the defaulting witness.

343^. Any plaintiff or defendant in a civil suit may. after Depositions

action brought, and as well before as after issue joined, take
gj|^ \a^en

the deposition of such persons whose evidence he may desire

to use in the case, under such rules as to notice as may have

been or may be established by the court, in which the suit is

pending, for the taking of depositions, without any special

order therefor ; And if there be no general rule as to the time if there be no

of notice, nor any special order made in the cause to that SSltSS,
effect, the time of notice shall be as follows: Three entire then under the

days, when the party notified resides within ten miles of the ed^lS!^"
place where the deposition is to be taken ; in all other cases,

one day more for every additional ten miles. The depositions
un^ersSed

shall be taken on commission issuing from the court, and un- commission, if

der the seal thereof, when the commissioner resides out of the taken out of

county, by one or more commissioners, who shall be of kin to commissioner

neither party, and shall be appointed by the clerk when depo- not *°_ be kin
j_ -I i ^ ii • y, . rm j • to either party.

sitions are taken before the cause is put to issue, ine deposi-

tions shall be subscribed and sealed up by the commissioner
and returned to the court, the clerk whereof shall pass upon Clerk to pass

them under the same rules as were observed by clerks and mas- tSns!
P°S1

"

ters, in respect of depositions to be read in courts of equity

;

and all such depositions, when passed upon and allowed to be Deposition of

read by the clerk without appeal, or by the court on appeal P ^
76111^ &c '

from his order, shall be deemed legal evidence, if the witness

be competent, and may be read on the trial of the suit, pro-

vided they be depositions of the Governor, Secretary of State, May also be

Treasurer, Comptroller, Attorney-General, Solicitor for the fecial order.

State, or of any Judge, President of the University or the head —1863, c. 22.

of any other incorporated college of this State, or of any de-

ceased person, or of any person so afflicted as to be unable to

travel to court, or of any person become insane since the taking

of his deposition, or of any person absent from the State, or

then removing from the State ; Provided, however, that noth-

ing herein contained shall prevent any person from obtaining

from the court a special order for the taking of depositions in

any cause; but depositions, when so taken and allowed to be Adverse party

read under the rules aforesaid, shall be as effectual to all intents allowed to

.-, .0 ,1 \ i ' j-i e «j cross-examine
as evidence, as it they were taken in the manner aforesaid : _e. c. c. 8ir

And provided always, that the adverse party shall have the s - 63 -

power to cross-examine the witness.

343&. Commissioners to take depositions, appointed by the Ail comm'rs,

courts of this State, or by the courts of the States or territories SwSj*?
1*""

of the United States, arbitrators, referees, and all persons act- empowered] to

ing under a commission issuing from any court of record in Sesto take

this State, are hereby empowered, they or the clerks of the their deposi-

courts respectively in this State, to which such commission lis©,' clerks of
shall be returnable, to issue subpoenas, specifying the time and oourts.

place for the attendance of witnesses before them, and to ad-
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Witness refus-

ing to give his

deposition,
committed to

jail.

Committitar
to recite the
authority, &c.
—R. C. c. 31,

s. 64.

Sheriff to exe-

cute subpoena
for witnesses
summoned be-
fore comm'er,
&c. , under
penalties.

Defaults of
witnesses to be
noted by com-
missioner.
If made before
a comm'r ap-
pointed out
of the State,

witness to pay
penalty of $50.
What to be
evidence of
default.—R. C.
c. 31, s. 65.

Default before
comm'r acting
under author-
ity from this

State, certified

to court.

Proceedings
thereon.—R.

C. c. 31, s. 66

Witnesses at-

tending jury
of view, or
commissioner.
&c, paid as

for attending
court.—R. C.
c. 31, s. 67.

minister oaths to said witnesses, to the end that they may give

their testimony. And any witness, appearing before any of the

said persons, and refusing to give his testimony on oath touch-

ing such matters as he may be lawfully examined unto, shall

be committed, by warrant of the person before whom he shall

so refuse, to the common jail of the county, there to remain
until he may be willing to give his evidence ; which warrant
of commitment shall recite what authority the person hath to

take the testimony of such witness, and the refusal of the wit-

ness to give it.

343Z. The sheriff of the county where the witness may be,

shall execute all such subpeenas, and make due return thereof

before the commissioner, or other person, before whom the

witness is to appear, in the same manner, and under the same
penalties, as in case of process of a like kind returnable to

court ; and when the witness shall be summoned five days be-

fore the time of his required attendance, and shall fail to ap-

pear according to the precept and give evidence, the default

shall be noted by the commissioner, arbitrator, or other person

aforesaid ; and in case the default be made before a commis-
sioner acting under authority from courts without the State,

the defaulting witness shall forfeit and pay to the party at

whose instance he may be summoned fiity dollars, and on the

trial for such penalty, the summons issued by the commissioner,

or other person as aforesaid, with the indorsement thereon of

due service by the officer serving the same, together with the

default noted as aforesaid and indorsed on the summons, shall

be primafacie evidence of the forfeiture, and sufficient to en-

title the plaintiff to judgment for the same, unless the witness

may show his incapacity to have attended.

34377?. But in case the default be made before a commission-

er, arbitrator, referee or other person, acting under a commis-
sion or authority from any of the courts of this State, then the

same shall be certified under his hand, and returned with the

subpoena to the court by which he was commissioned or em-
powered to take the evidence of such witness ; and thereupon
the court shall adjudge the defaulting witness to pay to the

party at whose instance he was summoned, the sum of forty

dollars ; but execution shall not issue therefor until the same
be ordered by the court, after such proceedings had as are pro-

vided in section three hundred and forty-three h.

34c3n. Witnesses summoned to appear at any survey, or be-

fore any jury of view, or before any commissioner, arbitrator,

or other person authorized to require their attendance, shall be
entitled to the same fees as for similar attendance at the court

of the county, and may prove, by their own oath, their attend-

ance, mileage, and ferriage before such person, who is hereby

authorized to administer the oath : and when they shall attend

on any commission issuing from without the State, they may
recover the fees for attendance against the party summoning
them, or his agent or attorney directing them to be summoned ;
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and when they shall attend under a commission or authority

from any court in this State, the fees for attendance shall be

proved as aforesaid, and be certified to the prop<r court and
taxed as if the witness had attended the court, among the costs

of the cause ; but nevertheless, such fees may be immediately

recovered against the party summoning, as is provided for in

section three hundred and forty-three t.

343c>. In all cases not already provided for, when witnesses Subpoenas to

are required to attend any commissioners, referees, order of attend com-
1

n, .
J

i -i-i i •
-i i ,1 -i i missioners and

survey, or jury ol view, a summons shall be issued by the clerk others, In cer-

of the court, at the request of either party, expressing the day tain cases is-

and place when and where they are to appear, the names of ^|. c.*!c?fi/

the parties to the suit, and in whose behalf summoned. s - 68 -

343j?. If any person, who shall be summoned as a witness in Witnesses re-

a court, shall refuse to give testimony on oath, he shall, by the p^sefn court,

court before whom he shall be summoned, be committed to the to be impris-

common prison, and there remain until he shall be willing to cfsi s?l*9.

give testimony in such manner as the law doth direct.

343^. During the attendance of any person summoned as a During atten-

witness to any court, or before a commissioner, arbitrator, ref- fromsendceof
eree, or other person authorized to command the attendance of civil process.

such witness, and during the time such person is going to and ~^ c
*
c

*
81

»

returning from the place of such attendance, allowing one day
for every thirty miles such witness has to travel to and from his

place of residence, no sheriff or other officer shall execute on
such person, so attending, going to, or returning from said court

or place of attendance, any writ or other civil process of a lead-

ing kind, warrant, order, judgment, or decree in any cause;

and if any such shall be so executed, they shall be adjudged
void, on plea of the defendant, or on exception duly taken.

343/\ Every witness attending court shall be allowed, for Fees of wit-

each day's attendance, and for every thirty miles he may travel dance at court"

going to and returning from court, one dollar, provided the —R. C c. 31,

witness lives within the county, or the sum of one dollar and a
s# n '

half, if he lives without the county ; also his ferriage.

343s. When any cause shall be removed from the Superior After removal

Court of one county to that of another, after the order of re- ™n
c

a

a^'d
sub~

moval, depositions may be taken in the case, and subpoenas for comm'ns may
the attendance of witnesses and commissions to take depositions

elther^oSrt

-

may issue from either of the said courts, under the same rules e. c. o. 31, s.

as if the case had been originally commenced in the court from
'

72>

which the subpoenas or commissions issued.

343£. Every person summoned, who shall attend as a witness Witness to

in any suit, shall, at each court, before the clerk thereof or his ^dan^a?"
deputy, ascertain by his own oath or affirmation the sum due eacb court.

for travelling to and from court, attendance and ferriage, which
shall be certified by the clerk or his deputy ; and on failure of

the party at whose instance such witness was summoned, (wit-

nesses for the State excepted,) to pay the same previous to the

departure of the witness from court, such witness may at any __
i« jp i ,i ,• ,i , • May recover
time sue lor and recover the same from the party summoning pay for Ms at-
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tendance.—E. him ; and the certificate of the clerk or his deputy shall be suf-
|S.

. fjcien t evidence of the debt: Provided, always, that where
recovery may be had before a justice of the peace on a witness

ticket, the justice shall deface it by writing the word "judg-
ment," and deliver the same to the person of whom it is re-

covered.
On final judg- 343^. At the court, where the cause shall be finally deter-

to^e'fiied^nd mined, the party recovering judgment shall file in the clerk's
taxed with office the witness tickets; the amount whereof shall be taxed

Pa?ty ca&t to *n the bill of costs, to be levied and recovered for the benefit of
pay but for said party. Provided, that the party cast shall not be obliged

to thesame
SeS

to Pay *or more than two witnesses to prove a single fact.

fact.—B.C. c. 343^. In all actions whatsoever, the party in whose favor

Party recover- judgment shall be given, or, in case of nonsuit, dismission, dis-

ing judgment continuance, or stay of judgment, the defendant shall be ei>-

oosts

r

uniJsT titled to full costs, unless where it is or may be otherwise
otherwise pro- directed by statute ; which costs shall be taxed by the clerk

c

1(

si

d
's~75

°* against the party bound for the same ; and among such costs

shall be reckoned the expense of publications in newspapers,

ordered in the course of the cause, postage on process, docu-

mentary evidence and depositions, the fees of commissioners
for taking depositions, the fees of clerks and others for tran-

scripts and copies necessary to be used in the cause, and the

fees of witnesses out of the State, paid by the party for their

attendance before the commissioner in order to give their

depositions.

Costs of peti- 343w. In all petitions filed in said courts for legacies, filial

coTrtm^yde- portions, distributive shares, dower, partition, or any other
cree.—E. c c matter, unless when it may be otherwise directed by statute,
31, s. 76.

t^e cour f. before whom the same shall be tried, may, at its dis-

cretion, decree, by whom and in what manner, the costs accrued

therein shall be paid.

When a sub- 343a?. In all causes depending in any court, in which the

tmm may production of an original paper, lodged in any of the publk?

issue.—R. c. c offices of the State, or in any office of a County, Superior or Siv
3i,s.8i. prerae court, shall become necessary, the court may issue the

process of subpoena duces tecum, requiring such persons as hold

said offices to attend the court with such original paper, in like

manner and under the same penalties as witnesses are required

in cases of subpoena to testify.

CHAPTER VIII.

MOTIONS AND ORDERS.

Definition of 344. Every direction of a court or Judge, made or entered
an order.

j n writing, and not included in a judgment, is denominated an

order.

Definition of a 345. (1.) An application for an order is a motion,
motion.

^.) Motions may be made to the Clerk of a Superior Court,

or to a Judge out of court, except for a new trial on the merits.
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(3.) Motions must be made within the district in which the and where
,\

J
. , . i i made.

action is triable.

(4.) A motion to vacate or modify a provisional remedy, and

an appeal from an order allowing a provisional remedy, shall

have preference over all other motions.

(5.) No order to stay proceedings for a longer time than Stay of pro-

twenty days shall be granted by a Judge out of court, except
cee nga'

upon previous notice to the adverse party.

(6.) When any party intends to make or oppose a motion in Compelling

any court of record, and it shall be necessary for him to have
gj

rtie8 to te5_

the affidavit of any person who shall have refused to make the

same, such court may, by order, appoint a referee to take the

affidavit or deposition of such person. Such person may be
subpoenaed and compelled to attend and make an affidavit be-

fore such referee, the .same as before a referee to whom it is

referred to try an issue. And the fees of such referee for 6uch

service shall be three dollars per day.

(7.) Whenever a motion shall be made in any cause or pro- Decision on

ceeding in any of the courts of this State, to obtain an injunc- m0tl0n -

tion order, order of arrest, or warrant of attachment, granted in

any such case or proceeding, it shall be the duty of the Judge
before whom such motion is made, to render and make
known his decision on such motion within ten days after the

day upon which such motion shall or may be submitted to him
for decision.

346. When a notice of a motion is necessary, it must be ^otice of mo-

served eight days before the time appointed for the hearing

;

but the court or Judge may, by an order to show cause, pre-

scribe a shorter time,

CHAPTER IX.

ENTITLING AFFIDAVITS.

347. It shall not be necessary, to entitle an affidavit in the Existing suits-

action, but an affidavit made without a title, or with a defective Affidavits de-

title, shall be as valid and effectual, for every purpose, as if it tied, valid.

were duly entitled, if it intelligibly refer to the action or pro-

ceeding in which it is made.

CHAPTER X.

COMPUTATION OF TEME.

348. The time within which an act is to be done, as herein Time, how
provided, shall be computed by excluding the first day, and °°mPute(L

including the last. If the last day be Sunday, it shall be ex-

cluded.
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CHAPTER XI.

NOTICES AND FILING AND SERVICE OF PAPERS.

Existing suits. 349. Notices shall be in writing ; notices and other papers

how^erved
1 ma^ ^e serve(^ on *ne Party <>r his attorney personally, or in the

subpoena forJ manner prescribed in section eighty, where not otherwise pro-
witnesses. " vided in this chapter.

(1.) If upon an attorney, service may be made during his

absence from his office, by leaving the paper with his clerk

therein, or with a person having charge thereof; or, when there

is no person in the office, by leaving it, between the hours of

six in the morning and nine in the evening, in a conspicuous

place in the office ; or, if it be not open so as to admit of such
service, then by leaving it at the attorney's residence, with
some person of suitable age and discretion.

(2.) If upon a party, it may be made by leaving the paper at

his residence, between the hours of six in the morning and nine
in the evening, with some person of suitable age and discretion.

(3.) Service of a subpoena for witnesses may be made by a

sheriff, coroner or constable, and proved by the return of such
officer ; or the service may be made by any person not a party

to the action, and proved by his oath.

A subpoena for witnesses need not be signed by the clerk of

the court ; it shall be sufficient if subscribed by the party or his

attorney.

Existing suits. 350. Service by mail may be made where the person making

ma™
6 hJ the senrice and the person on whom it is to be made reside in

different places, between which there is regular communication
by mail. But service by mail shall not be good on any party

living more than one mile from the post office to which it is

addressed.
Existing suits. 351. In case of service by mail, the paper must be deposited

maii
1Ce y

in the post office, addressed to the person on whom it is to be
served, at his place of residence, and the postage paid.

Existing suits. 352. Where the service is by mail it shall be double the time
Double time reqU ired for a letter to reach the party to whom it is addressed

by mail. by the ordinary usage of the mail.

Existing suits. 353. The provisions of this chapter shall not apply to the
When this service of a summons, or other process, or of any paper to

not^appiy.
068

bring a party into contempt. The several sections of this

chapter shall apply to existing suits.

CHAPTER XII.

DUTIES OF SHERIFFS AND CORONERS.

Dutyofsher- 354. Whenever, pursuant to this chapter, the sheriff may be
iff and coroner required to serve or execute any summons, order or judgment.

exe^utYnlpro- or to do any other act, he shall be bound to do so in like man-
cess anofhow ner as upon process issued to him, and shall be equally liable
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in all respects for neglect of duty ; and if the sheriff be a party, enforced ; may
- return pr"

by mail.the coroner shall be bound to perform the service, as he is now r<

bound to execute process where the sheriff is a party ; and all

the provisions of this act relating to sheriffs shall apply to cor-

oners when the sheriff is a party. Sheriffs and coroners may
return process by mail. Their liabilities in respect to the exe-

cution of process shall be as now prescribed by law.

CHAPTER XIII.

ACCOUNTABILITY OF GUARDIANS.

355. Eo guardian appointed for an infant shall be permitted Guardian not

to receive property of the infant, until he shall have given p^perty until

sufficient security, approved by a Judge, or the court, to security given.

account for and apply the same under the direction of the

court.

CHAPTER XIY.

POWERS OF REFEREES.

356. Every referee appointed pursuant to this act shall have Powers of re-

power to administer oaths in any proceeding before him, ferees -

and shall have generally the powers now vested in a referee

by law.

CHAPTER XV.

MISCELLANEOUS PROVISIONS.

357. If an original pleading or paper be lost or withheld by Papers lost or

any person, the court may authorize a copy thereof to be filed
jj j.^'

how

and used instead of the original.

358. The various undertakings required to be given by this where under-

act must be filed with the clerk of the court, unless the ^ed
ng

court expressly provides for a different disposition thereof,

except that the undertakings provided for by the chapter on
the claim and delivery of personal property, shall, after the

justification of the sureties, be delivered by the sheriff to the

parties respectively, for whose benefit they are taken.

359. The time for publication of legal notices shall be com- Time for pub-

puted so as to exclude the first day of publication and include tices^hoV
10"

the day on which the act or event, of which notice is given, is computed.

to happen, or which completes the full period required for

publication.

360. Printed copies in volumes of statutes, code, or other Laws of other

written law, enacted by any other State or territory, or foreign governments,
government, purporting or proved to have been published by bow proved.'

the authority thereof, or proved to be commonly admitted as

evidence of the existing law in the courts and judicial tribunals

of such State
3
Territory, or government shall be admitted by
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the courts and officers of this State, on all occasions, as pre-
sumptive evidence of such laws. The unwritten or common
law of any State or Territory, or foreign government, may be
proved as facts by parol evidence ; and the books of reports of

cases adjudged in their courts, may also be admitted as pre-

sumptive evidence of such law.

TITLE XV.

ACTIONS IX PARTICULAR CASES.

CHAPTER I.

ACTIONS AGAINST FOREIGN CORPORATIONS.

Where and by 361. An action against a corporation created by, or under

brought. the laws °f any otner State, government, or country, may be
brought in the Superior Court of any county in which the cause

of action arose, or in which it usually did business, or in which
it has property, in the following cases

:

(1.) By a resident of this State, for any cause of action.

(2.) By a plaintiff, not a resident of this State, when the

cause of action shall have risen, or the subject of the action

shall be situated within this State.

CHAPTER II.

ACTIONS IN PLACE OF SCIRE FACIAS, QUO WARRANTO, AND OF
INFORMATIONS IN THE NATURE OF QUO WARRANTO.

Scire faeias 362. The writ of scirefacias, the writ of quo warranto, and
aild

t

qU
b'r

a
h Proceedings DJ information in the nature of quo warranto, are

ed and this abolished ; and the remedies heretofore obtainable in those
chapter substi- forms may be obtained by civil actions under the provisions of

this chapter. But any proceedings heretofore commenced, or

judgment rendered, or right acquired, shall not be affected by
such abolition.

Action maybe 363. An action maybe brought by the Attorney General, in
brought by tHe name of the State, whenever the Legislature shall so di-
Attorney Gen- . J

?

, - © - .

crai to vacate rect, against a corporation, tor the purpose of vacating or an-
a charter, by nulling the act of incorporation, or an act renewing its corporate

theLegisia- existence, on the ground that such actor renewal was pocurred
ture - upon some fraudulent suggestion, or concealment of a material

fact, by the person incorporated, or by some of them, or with
their knowledge and consent.

Action to an- 3^ ^n action may be brought by the Attorney General, in

Son* when™" the name of the State, on leave granted by the Supreme Court
and how or a J ll(jge thereof, for the purpose of vacating the charter or

Attorney Gen- annulling the existence of a corporation, other than municipal,

whenever such corporation shall

—
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(1.) Offend against any of the provisions of the act or acts era}, ¥y leave
V l ix • • u s oftheSu-

ereating, altering, or renewing such corporation ; or, preme court.

(2.) Violate the provisions of any law by which such corpo-

ration shall have forfeited its charter by abuse of its powers ; or,

(3.) Whenever it shall have forfeited its privileges or fran-

chises hy failure to exercise its powers ; or,

(4.) Whenever it shall have done or omitted any act which
amounts to a surrender of its corporate rights, privileges and
franchises ; or,

(5.) Whenever it shall exercise a franchise or privilege not

conferred upon it by law.

And it shall be the duty of the Attorney General whenever
he shall have reason to believe that any of these acts or omis-

sions can be established by proof, to apply for leave, and upon
leave granted to bring the action, in every case of public in-

terest, and also in every other case in which satisfactory se-

enrity shall be given to indemnify the State against the costs

and expenses to be incurred thereby.

365. Leave to bring the action may be granted upon the ap- Leave, how
plication of the Attorney General ; and the court or Judge obtamed -

may at discretion, direct notice of such application to be given

to the corporation or its officers, previous to granting such

leave, and may hear the corporation in opposition thereto.

366. An action may be brought by the Attorney General in Action upon

the name of the people of this State, upon his own informa- ^j^™^11

f
tion, or upon the complaint of any private party, against the course.

parties offending in the following cases :

(1.) When any person shall usurp, intrude into, or unlaw-
fully hold or exercise any public office, civil or military, or any
franchise within this State, or any office in a corporation cre-

ated by the authority of this State ; or,

(2.) When any public officer, civil or military, shall have
done or suffered an act which, by the provisions of law, shall

make a forfeiture of his office ; or,

(3.) When any association or number of persons shall act

within this State as a corporation, without being duly incor-

porated.

867. An action maybe brought by the Attorney General, in Action when

the name of the State, for the purpose of vacating or annulling fldh?Y^
i ,

,

, -i \ 1 n * • i r> -1 1 •
& brought to va-

letters patent granted by the State, in the following cases : cate letters

(1.) When he shall have reason to believe that such letters Patent -

patent were obtained by means of some fraudulent suggestion,

Or concealment of a material fact, made by the person to whom
the same were issued or made, or with his consent or know-
ledge ; or,

(2.) When he shall have reason to believe that such letters

patent were issued through mistake, or in ignorance of a ma-
terial fact ; or,

(3.) When he shall have reason to believe that the patentee,

or those claiming under him, have done or omitted an act, in

violation of the terms and conditions on which the letters
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patent were granted, or have by any other means forfeited the

interest acquired under the same.
368. When an action shall be brought by the Attorney-Ge£~

eral, by virtue of this chapter, on the relation or information of
a person having an interest in the question, the name of such
person shall be joined with the State as plaintiff, and in every
such case the Attorney-General may require as a condition for

bringing such action, that satisfactory security shall be given to

indemnify the State against the costs and expenses to be in-

curred thereby ; and in every case where such security is given,

the measure of the compensation to be paid by such person or
persons to the Attorney-General, shall be left to the agreement
of the parties express or implied.

369. Whenever such action shall be brought against a person
for usurping an office, the Attorney-General, in addition to the

statement of the cause of action, may also set forth in the

complaint the name of the person rightfully entitled to the
office, with a statement of his right thereto ; and in such case,

upon proof by affidavit that the defendant has received fees or

emoluments belonging to the office, and by means of his usur-

pation thereof, an order may be granted by a Judge of the

Supreme Court for the arrest of such defendant, and holding
him to bail, in the manner, and with the same effect, and sub-

ject to the same rights and liabilities, as in other civil actions

where the defendant is subject to arrest.

370. In every such case, judgment shall be rendered upon
the right of the defendant, and also upon the right of the

party so alleged to be entitled, or only upon the right of the

defendant, as justice shall require.

371. If the judgment be rendered upon the right of the per-

son so alleged to be entitled, and the same be in favor of such
person, he shall be entitled, after taking the oath of office,

and executing such official bond as may be required by law,

to take upon himself the execution of the office ; and it shall

be his duty, immediately thereafter, to demand of the defend-

ant in the action all the books and papers in his custody, or

within his power, belonging to the office from which he shall

have been excluded.

372. If the defendant shall refuse or neglect to deliver over

such books or papers, pursuant to the demand, he shall be
deemed guilty of a misdemeanor, and the same proceedings

shall be had, and with the same effect, to compel delivery of

such books and papers, as are prescribed by law.

373. If judgment be rendered, upon the right of the person

so alleged to be entitled, in favor of such person, he may re-

cover, by action, the damages which he shall have sustained

by reason of the usurpation by the defendant of the office

from which such defendant has been excluded.

374. Where several persons claim to be entitled to the same
office or franchise, one action may be brought against all such

persons, in order to try their respective rights to such office or

franchise.



Chap. 17.] code of civil phocedure. 237

375. When the defendant, whether a natural person or a Penalty for

corporation, against whom such action shall have been brought, orfrTnc&s?
06

shall be judged guilty of usurping or intruding into, or un- how awarded,

lawfully holding or exercising any office, franchise, or privilege,

judgment shall be rendered that such defendant be excluded

from such office, franchise, or privilege, and also that the

plaintiff recover costs against such defendant. The court may
also, in its discretion, fine such defendant a sum not exceeding

two thousand dollars, which fine, when collected, shall be paid

into the treasury of the State.

376. If it shall be adjudged that a corporation against which Judgment of

an action shall have been brought pursuant to this chapter, against a* cor-

has, by neglect, abuse, or surrender, forfeited its corporate poration.

rights, privileges, and franchises, judgment shall be rendered

that the corporation be excluded from such corporate rights,

privileges, and franchises, and that the corporation be dis-

solved.

377. If judgment be rendered in such action against a cor- Costs against

poration, or against persons claiming to be a corporation, the ^
r

pe
^

r

^

s

a

ons
n,

court may cause the costs therein to be collected by execution claiming to be

against the persons claiming to be a corporation, or by at-
i ĉ

C

te'a

how col ~

tachment or process against the directors or other officers of

such corporation.

378. When such judgment shall be rendered against a cor- Restraining

poration, the court shall have the power to restrain the corpo- ^Ta^oSt-
ration, to appoint a receiver of its property, and to take an ment of re-

account, and make a distribution thereof among its creditors ;
ceiver -

and it shall be the duty of the Attorney-General, immediately
after the rendition of such judgment, to institute proceedings

for that purpose.

379. Upon the rendition of such judgment against a corpo- Copy ofjudg-

ration, or for the vacating or annulling of letters patent, it
"*«*-«»"

shall be the duty of the Attorney-General to cause a copy of ration, where

the judgment-roll to be forthwith filed in the office of the tobefiled -

Secretary of State.

380. Such secretary shall thereupon, if the record relates to Entry of judg-

letters patent, make an entry in the records of the commis- S^SpS
sioners of the land office, of the substance and effect of such ent.

judgment, and of the time when the record thereof was dock-

eted ; and the real property granted by such letters patent
may thereafter be disposed of by such commissioners in the
same manner as if such letters patent had never been issued.

381. Whenever, by the provisions of law, any property, real Actions for

or personal, shall be forfeited to the State, or to any officer for fo

r̂

ei

ert

re

to the
their use, an action for the recovery of such property, alleging State.

the grounds of the forfeiture, may be brought by the proper
officer, in any Superior Court of the State.

381a. All applications for writs of mandamus shall be made ^^^f 8

by summons and complaint. mandamus.

dSlb. In all applications when the plaintiff seeks to enforce J^
1-' 2

' a 75
'

Manner in
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a money demand, the summons shall issue and be made return-

able as is prescribed by chapter eighteen of this Revisal.

381c. In all applications when the plaintiff seeks other

relief than the enforcement of the payment of a money de-

mand, the summons shall be made returnable before a Judge
of the Superior or Supreme Court at chambers, or in term at

a day specified in the summons, not less than ten days after

the service of the summons and complaint upon the defend-

ant, at which time the court, except for good cause shown,
shall proceed to hear and determine the cause, both as to law
and fact : Provided, however, That in cases arising under this

section where issue of fact is raised by the pleadings, it shall

be the duty of the court, upon the application of either party,

to continue the same till said issue of fact can be decided by
a jury of the next regular term of the court.

381^. All complaints in applications for mandamus shall be
verified according to law.

CHAPTER III.

Defendant to

file bond in
action for real

property.
1869-'70,c,

8.1.

193

Bond to be
given in cases

not determin-
ed.

l869-'70, c,

193, s. 2.

Sureties may
be required to

justify.—1869-
*70, c. 193, s.

S.

Relief on fail-

ure to justify.;

—1869-'70, c.

193, s. 4.

Proviso.

382. In all suits in the Superior Courts for the recovery of

real property or the possession thereof, the defendant before

he is permitted to plead, answer or demur, shall execute and
file in the office of the Clerk of the Superior Court of the

county wherein the suit is pending, a bond with good and
sufficient sureties for the sum of two hundred dollars, to be
void upon condition that the defendant pay to the plaintiff all

such costs and damages as the said plaintiff may recover in the

action.

382#. In all cases in which the said action or suit has been
commenced but not determined, and the said bond has not

been filed, the same shall be done upon the plaintiff or his

attorney giving ten days notice to the defendant to file the

same.
3825. It shall be lawful for the plaintiff or his attorney to

require the sureties in sections one and two of this chapter

to justify, or the defendant give better security.

382c. IJpon failure of the defendant to file the bond as re-

quired by the last three sections, or upon failure of the sure-

ties to justify, the plaintiff shall have judgment and execu-

tion for the relief demanded in the complaint : Provided, that

no defendant shall be required to give said bond if any attor-

ney practicing in the court where the action is pending will

certify to the court in writing that he has examined the case

of the defendant and that in his opinion the plaintiff is not

entitled to recover, and said defendant shall further file an
affidavit that he is unable to give said bond.
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CHAPTER IT.

ACTIONS FOB WASTE AND NUISANCE.

383. The action of waste is abolished ; but any proceeding Action of

heretofore commenced, or judgment rendered, or right ac
ed

St

Wast?
11"

quired, shall not be affected thereby. Wrongs heretofore how remedia-

remediable by action of waste, are subjects of action as other ble -

wrongs, in which action there may be judgment for damages,
forfeiture of the estate of the party offending, and eviction

from the premises.

384. The provisions of the Revised Code relating to the Provisions of

action of waste shall apply to an aetion for waste brought f^f
6

^
00
^
6

under this act, without regard to the form of the action, so far action for

as the same can be so applied. waste under

385. Judgment of forfeiture and eviction shall only be given Vhen judg-

in favor of the person entitled to the reversion, against the mentof flw-

tenant in possession, when the injury to the estate in reversion eviction to be
shall be adjudged in the action to be equal to the value of the given.

tenant's estate or unexpired term, or to have been done in

malice.

386. The writ of nuisance is abolished ; but any proceeding Writ of ntds-

heretofore commenced, or any judgment rendered, or right auce abollshe<i

acquired, shall not be affected thereby.

387. Injuries heretofore remediable by writ of nuisance are Remedy for

subjects of action, as other injuries ; and in such action there ^juries here-

may be judgment for damages, or for the removal of the nuis- able by writ

ance, Or both. of nuisance.

TITLE XVL

GENERAL PROVISIONS.

388. The words <" real property," as used in this Code, are Definition of

co-extensive with lands, tenements and hereditaments. "reaiproper-

389. The words " personal property," as used in this Code, Definition of

include money, goods, chattels, things in action, and evidences '-personal

of debt. ' WP^"
390. The word " property," as used in this Code, includes Definition of

property real and personal. "property."

391. The rule of common law, that statutes in derogation Ruieofoon-
of that law are to be strictly construed, has no application to structkm.

this Code.
392. All statutory provisions inconsistent with this Code are statutory pro-

repealed ; but this repeal shall not revive a statute or law which visions incon-

may have heen repealed or abolished by the provisions hereby ffcod?*
repealed. And all rights of action given or secured by exist- repealed,

ing laws may be prosecuted in the manner provided by this

Code. If a case shall rise in which an action for the enforce-
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raent or protection of a right, or the redress or prevention of a
wrong, cannot be had under this Code, the practice heretofore
in use may be adopted so far as may be necessary to prevent a
failure of justice.

393. The present rules and practice of the courts in civil

actions, inconsistent with this Code, are abrogated, except
where otherwise expressly provided, but where inconsistent

with this Code, they shall continue in force, subject to the
power of the respective courts to relax, modify, or alter the
same.

394. The Judges of the Supreme Court of the State shall

make, from time to time, rules for the practice of that Court,
and also rules for the practice and procedure of the Superior
Courts, not inconsistent with the provisions of this Code.

395. Every Judge of a Superior Court, at least once in two
years, shall send to the Chief Justice of the Supreme Court,
any suggestions which he may think fit, respecting the prac-

tice and procedure of the Courts, and respecting any other

changes in the law which may seem likely to be useful.

396. If the Judge of a Superior Court shall not be present

to hold any term of a court, at the time fixed therefor, it shall

be the duty of the sheriff to adjourn the court from day to

day, until the fourth day of the term inclusive, unless he shall

be sooner informed that the Judge, from any cause, cannot hold
the term ; if by sunset on the fourth day the Judge shall not
appear to hold the term, or if the sheriff shall be sooner ad-

vised that the Judge cannot hold the term, it shall then be the

duty of the sheriff to adjourn the court until the next term.

398. Every process, pleading, report, order, judgment and
other proceeding required to be in writing and all copies of

records, shall be written on paper of the width of foolscap or

of legal cap ; a margin of from three-fourths of an inch to an
inch wide, shall be left on the left-hand side of each page ; if

the sheet be written on both sides, it shall be so written, that

when several sheets are attached at their tops, they may be
read consecutively, without reversing the manuscript.

399. Judges of the Superior Courts shall have all the powers
and be subject to all the duties in respect to issuing, hearing,

and adjudicating on, writs of habeas corpus, as were given or

imposed by law on the Judges of the late Superior Courts of

law of this State.

TITLE XVII

REGULATIONS RESPECTING EXISTING SUITS.

Clerk of Supe- 400. The Clerks of the Superior Courts, at the request of a
nor Court to

party thereto within twelve months from the ratification of this

ing
n
8u

e

its

e

in
8

Code, and on the] payment of a fee of one dollar, shall enter
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on a separate docket, all suits which, at the ratification afore- which no final

said, shall have been commenced and in which final judgment {egf?^
-

^
has not been rendered in the late County Courts, Superior B . 12.

Courts of Law, and Courts of Equity of their respective

counties.

401. And every suit not so transferred within the time afore- Suits not

said shall be abated, and the Clerk of the Superior Court shall J™£
erred to

tax the costs against the parties liable, and collect the same by
the proper process.

402. The said suits shall be proceeded in and tried, under if transferred

the existing laws and rules applicable thereto. After final ^^fth
oceed"

judgment shall be rendered therein, the clerk shall enter such
e

judgment on the execution docket required to be kept by him,

and the subsequent proceedings shall be as provided for actions

hereafter to be commenced.
403. Existing judgments and decrees not dormant, may in Existing judg-

like manner be entered on the execution docket, and the subse- Sant^may
d
be~

quent proceedings shall be as is prescribed for actions hereafter transferred.

to be commenced, as far as shall be compatible with the pre-

vious proceedings ; and no lien acquired before the ratification

aforesaid shall be lost by any change of process, occasioned by
this chapter.

404. Judgments or decrees which are dormant at the ratifi- pormant

cation aforesaid, may be revived or enforced in the manner ^o4 revived,

herein provided.

406. The late sheriff of any county having in his hands any Executions

fieri facias execution, which has been levied on personal levied on per-

property of the defendants, which is unsold, shall proceed to f£
na proper~

sell the same, as now required by law; he shall pay over

the proceeds, after deducting his fees, and shall also make
return of the writ to the Clerk of the Superior Court of the

county, to any court of which the writ is returnable, the pro-

ceeds to be paid by the clerk to the parties entitled thereto.

407. The said sheriffs shall in like manner return all execu- Executions

tions in their hands which are satisfied, whether by a sale of sati *fied -

property or otherwise, and shall pay over any proceeds thereof.

408. As soon as the successors of the said late sheriffs shall Executions not

have qualified and given bonds as required by law, the said late ordevied on

sheriffs shall deliver to said successors, all writs of execution in real property.

their hands, which have not been satisfied, and have not been
levied on at all, or which have been levied on property which
has been sold and a residue remains unsatisfied, or have been
levied on real property which in whole or in part remains un-
sold, with a return stating any receipt of money by them, and
their action under the writ. The new sheriffs shall proceed to

act under such writ as if the same had been addressed and
issued to them, and shall make return thereof to the next term
of the Superior Court of the county to any court of which the
writ was returnable. Any new sheriff failing to make due re-

turn of such writs delivered to him shall forfeit and pay one
hundred dollars to any person grieved thereby, to be recovered

16
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an motion to the court before which the writ is required to be
returned.

All proceeds of executions in part only satisfied while in the
hands of any late sheriff, shall be paid by him to the Clerk of
the Superior Court of the county to any court of which the
writ was returnable for the use of the parties entitled thereto,
under the penalties now provided by law in case of failure.

400. The clerk of any Superior Court to which any execu-
tion shall be returned as is above prescribed, shall,, at the
request of any person interested therein, and on the payment
of one dollar, enter such execution on Ms judgment docketr
and the like process may be thereafter had thereon as is pro-
vided in similar cases on judgments recovered after the ratifi-

cation of this act.

410. Any late sheriff or other officer having executions in his
hands and failing to make due return thereof, and to pay the
proceeds as herein prescribed, shall in each cafce forfeit and pay
to any person grieved, one hundred dollars,, to be recovered on
motion to the Court.

411. No judgment shall be held to have become dormant by
reason of any stay of execution thereon, in obedience to any
general or special order, issued by the General lately com-
manding the Military District of which the State of North
Carolina formed a part, and the time during which execution
was so stayed shall not be counted in determining any question
respecting a judgment being dormant.

412. Nothing in this chapter contained shall affect or impair
any right given by an ordinance of the Convention of this State

entitled "An ordinance respecting the jurisdiction of the
Courts of this State," ratified on the fourteenth day of March,,

one thousand eight hundred and sixty-eight, in the cases to
which it is applicable.

41 2a. Whereas, There are upon the dockets of the late

Courts of Equity in this State, a considerable number of suits

and petitions for the sale and partition of real and personal

property in which the rights and estates of infants, feme coverts

and others are concerned ; in which orders for collection,

orders for distribution, and other final orders and decrees have
never been made, and which, through the inadvertence of

parties, or from other causes, have not been transferred to the

docket of the present Superior Courts, but under existing laws
may have abated ; therefore,

In order to protect the interest of all parties concerned in

such causes, and to save costs therein, it shall be lawful for any
party, plaintiff or defendant in any such suit or petition, at any
time within twelve months from the ratification of this chapter,

to have such suit or petition transferred to the trial dockets of

the Superior Court for the county in which the same was
pending.

It shall be the duty of all Clerks of the Superior Courts,

upon the application of such parfy, plaintiff or defendant, im-

mediately to transfer such suits or petitions to the trial dockets
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of their respective counties ; and every such suit or petition so

transferred, shall be tried, conducted and disposed of according

to the course of the court and the practice and procedure which

are applicable to all like writs and petitions, which have been

already so transferred under laws allowing such transfer.

TITLE XVm
SUPREME COURT.

413. The Supreme Court shall have jurisdiction to review Jurisdiction of

upon appeal, an v decision of the courts below upon any matter Supreme

of law or legal inference ; but no issue of fact shall be tried be-

fore this court; and the court shall have power to issue any
remedial writs necessary to give it a general supervision and
control of the inferior courts. [Constitution, Article IV. Sec-

tion 10.]

41i. Cases shall be taken to the Supreme Court by appeal as Cases, how ta-

provided in Chapter I, of Title XIV, of this Code of Civil J^jJt*
Procedure.

415. The Supreme Court shall have original jurisdiction to claims

hear claims against the State, but its decision shall be merely against the

recommendatory ; no process in the nature of execution shall
tate'

issue thereon : they shall be reported to the next session of the

General Assembly for its action. [Constitution, Article IT,
Section 11.]

416. Any person having any claim against the State may file Manner of

his complaint in the office of the clerk of the Supreme Court, SSSJ^wt
setting forth the nature and grounds of his claim ; he shall theStateT^
cause a copy of his complaint to be served on the Governor,
and therein request him to appear on behalf of the State and
answer his claim ; the copy shall be served at least twenty
days before application for relief shall be made to the court. In
case of an appearance for the State by the Governor, or any
other authorized officer, the pleadings and trial shall be con-

ducted in such manner as the court shall direct. If an issue of

fact shall be joined on the pleadings, the court shall transfer it

to the Superior Court of some convenient county for trial by a

jury, as other issues of fact are directed to be tried ; and the

Judge of the court before whom the trial is had shall certify

to the Supreme Court, at its next term, the verdict, and the

case, if any, made up and settled, as prescribed in section three

hundred and one of the Code of Civil Procedure.
If the State shall not appear in the action by any anthorized

officer, the court may make up issues and send them for trial as

aforesaid. The Supreme Court shall in all cases report the

facts found, and their recommendation thereon, with the rea-

sons thereof, to the General Assembly at its next term.
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Justices of Su- 4-17. The several Judges of the Supreme Court shall have

mayteke
U n'ke powers to take the probate of deeds, and to examine mar-

probate of ried women respecting their free consent to deeds made by

i868-?9, c?277, them, to issue and hear writs of habeas corpus, to issue, modify
s. n. or vacate writs of injunction, to issue warrants for the arrest of

persons charged with crime, and to discharge such persons on
bail, as is or may be given to Judges of the Superior Courts.

PROCEDURE IN SPECIAL PROCEEDINGS GENERALLY.

when ail par- 418. If all the parties in interest join in the proceeding and
ties ask same ask the same relief, the commencement of the suit shall be by

% c. 98, s. i. petition setting forth the facts entitling the petitioners to relief,

and the nature of the relief demanded,
in what cases 419. In such cases, if all persons to be affected by the decree,

hear^mSmari- or tne*r Attorney, shall have signed the petition, and they be
iy.-i86S-'9, c. of full age, the Clerk of the Superior Court shall have power
93, s. 2. ^0 hear the petitions summarily, and to decide the same; if either

or any of the petitioners shall be residing out of the State, an
authority from him or them, to the Attorney, in writing, must
be filed with the Clerk, before he shall make any order or de-

cree to prejudice their rights,

if any of peti- 420. If any of the petitioners be an infant, or the guardian

fante' Judg« °f an infant acting for him, no order or judgment of the Clerk,
must'revise affecting the merits of the case, and capable of being prejudi-

^L'ST^sT c *a* to ^e infant
>
snaU De valid, unless submitted to, and ap-

proved by, the Judge of the Court in or out of term.
How special 421. When special proceedings are had against adverse par-

?e°commenc-° ^es > tne.y shall be commenced as is prescribed for civil actions.

ed.—1868-' 9, 422. Every order or judgment, in a special proceeding, which

Ordere &o. to
*s squired to be made by a Judge of the Superior Court,

be signed by either in or out of term, shall be authenticated by his signa-
Judge.—1868- Trirp
'9, c. 93 s. 5.

IU1U *

Judgments in 422a. All judgments in civil actions, which have been ren-

im^zTim ^ered heretofore, and which have not been authenticated by
'

* the signature of the Judge, but in all other respects regular,

be, and the same are, together with all processes issued to en-

force the same, hereby declared regular and complete.

what parts of 423. Both in respect to proceedings on petitions in which all

cab?' —1868^" ^e parties in interest join as petitioners and to special pro-

'9, c. 93, s. 6. ceedings between adverse parties, the following portions of the

Code of Civil Procedure, except as modified by special provis-

ions in particular proceedings, shall be applicable as far as they

can be, without prejudice to right and justice, and without in-

convenience, to-wit: Titles one, two, three, four, five, six,

seven ; title eight, except sections one hundred and twenty-four

and one hundred and twenty-five ; titles nine, ten ; title eleven,

except so much of section two hundred and fifty-eight as limits

the kinds of executions to three. In special proceeding the
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judgment may be, that the parties, or any of them, shall do,

or omit to do, any act according to the right and justice of the

case ; and upon such judgment the execution may issue, con-

formable thereto and be enforced as provided in section two
hundred and fifty-seven of the Code of Civil Procedure. Titles

twelve, thirteen, fourteen, fifteen, sixteen, seventeen and
sections four hundred and thirteen and four hundred and
fourteen of title eighteen.

424. No report or return made by any Commissioners shall No report set

be set aside, and sent back to them, or others for a new report, SidefeTt?—

"

by reason of any defect or omission not affecting the substan- i868-'9, c.*93.

tial rights of the parties, but such defect or omission may be s> 7 '

amended by the Court, or by the Commissioners, by permission

of the Court.

Whereas, In consequencee of the great uncertainty as to

the proper jurisdiction of Superior Courts before judges, and
Superior Courts before the probate judges and clerks of the
Superior Courts, many proceedings have been in good iaith

erroneously instituted in one of said courts, when they should
have been instituted in another of said courts, and in virtue of

such proceedings in those cases in which judgments and de-

crees have been made, valuable rights have been acquired by
purchasers or others, and in those cases in which judgmeuts
and decrees have not been made, much costs have already ac-

crued; now, for the purpose of remedying the evils and wrongs
resulting from such mistake of jurisdiction,

425. All proceedings heretofore had in the Superior Courts certain irregu-

of this State in any action, petition, special proceeding in j
ar p.roceed-

dower, for partition of real estate, widow's year's allowance, by rio^Courtf
6"

administrators to sell real estate to pay debts, which may have made legal.—

been improperly or irregularly instituted and begun in said s?i°~'
1,C ' 108,

courts, be and are hereby in all things confirmed and made
valid, so far as regards the question of jurisdiction in such cases,

to the same extent as if such proceedings had been originally

begun in the proper court.

426. All such cases heretofore begun and instituted, and not Cases begun

yet determined, may be prosecuted to final judgment or decree g be°carried
tS

in such courts and before the judges thereof, and jurisdiction is on to final

hereby conferred upon said courts or the judges thereof, to hear, K^i^c'los
try and determine such causes as fully as if they had been
originally instituted in said courts according to the act of the
General Assembly in such cases made and provided.
Whereas, Many difficult questions have arisen and are likely

to arise respecting the liability of guardians, administrators,

executors and trustees, for investments of the money or prop-
erty of their cestui que trusts, between the first day of May,
one thousand eight hundred and sixty-one, and the first day of

May, one thousand eight hundred and sixty-five ; and whereas,
it is desirable that such questions may be settled while the
evidence can be procured,

427. Any guardian, administrator, executor or other trustee, GuardiaDs



246 CODE OF CIVIL PROCEDURE. [ChAP. 17.

trustees, <fcc,

may file peti-

tion and issue
summons for

relief in cer-
tain cases.

—

1869-'70, c,

197, s. 1.

Probate

Judge to state

account, &o.

Practice and
appeal in such
cases.—1869-
'70, c. 193, ».

who may have made investments of the money or property of
his cestui que trusts, between the first day of May, one thou-

sand eight hundred and sixty-one, and the first day of May, one
thousand eight hundred and sixty-five, may issue a summons
and file his petition before the Probate Judge for the county in

which the guardianship, letters cf administration, or letters

testamentary were granted, or in the case of an express trust

otherwise arising, of the county in which the trustee resides,

in which petition he shall set forth a full and true account of

his dealings with the estate of his cestui que trusts, and state

the nature and amount of his investments, and upon and under
what circumstances they were made, and what he then hath in

hands, and the names and residences of all persons interested

in the trust ; all persons so interested shall be made parties as

in other cases of special proceeding, and the Probate Judge
shall state the account of said guardian, administrator, executor

or other trustee, with his cestui que trusts, and shall put in

writing and preserve the said account and all the evidence upon
which the same shall be made up, and the account so stated and
adjudged correct, shall have the force and effect of an account
stated and settled between parties.

428. The practice shall be as is provided in other cases of

special proceedings, and any party may appeal as is provided
in other cases of special proceedings.

Section 5. 68 N. C. 378.

Section 8. 63 N. C. 95.

Section 11Z. 63 N. C. 276 ; 68 N. C. 348.

Section 12. 65 N. C. 189.

Section 17. 67 N. C. 144.

Section 37. 66 N. C. 427.

Section 45. 65 N. C. 48, 385.
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Section 57. 64 N. C. 673 ; 67 N. C. 228.
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Sec. 155. 67 N. C. 241.
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Seo. 176. 65 N. C. 516.

Seo. 177. 67 N. 0. 32.

Sec. 178. 67 N. C. 32.

Seo. 179. 67 N. C. 32.

Sec. 189. 65 N. C. 119.

Sec. 190. 64 N. C. 233.
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Sec. 215, 66 N. C. 45.

Sec. 216. 68 N. C. 76 ; 68 N. C. 354.
Sec. 217. 65 N. C. 137 ; 66 N. C. 374 ; lb. 44£.

Sec. 218. 66 N. C. 321 ; 68 N. C. 497.
Sec. 224. 66 N. C. 387.
Sec. 225. 67 N. C. 403.

Sec. 232. 67 N. C. 84.

Sec. 237. 68 N. C. 395.

Sec. 241. 67 N. C. 455.
Sec. 242. 67 F. G. 455.
Sec. 244. 68 N. C. 509.
Sec. 245. 67 N. G. 383.

Sec. 247. 67 N. G. 383.
Sec. 248. 65 1ST. C. 137 ; 68 N. G. 354.
Sec. 249. 66 N. CL 438; 67 N. C. 241.
Sec. 254. 65 N. C. 221.
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Sec. 265. 66 N. C. 214; 67 N. C. 459.
Sec. 266. 66 N. C. 95 ; 67 K. C. 156.
Sec. 270. 64 N. C. 637.
Sec. 287. 67 N. C. 185; lb. 285.
Sec. 292. 66 K. C. 231.
Sec. 297. 63 N. C. 375.
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Sec. 303. 64 N, C. 734; 66 N. C. 412: 67 N. CL 414.
Sec. 304. 65 N. C. 221.
Sec. 309. 64K C. 734.
Sec. 315. 65 N. C. 232 ; 68 N. G. 243 ; lb. 451-
Sec. 319. 66 N. C. 444.
Sec. 325. 68 N. C. 243.
Sec. 331. 67 F. G. 152.
Sec. 341. 63 N. C. 319.
Sec. 342. 64 F. C. 607; 65 N. G. 183.
Sec. 343. 64 N. C. 313; lb. 640; lb. 607; lb. 642, 65 N. C. 88; lb. 183; lb, 272;

«7 N. C. 93 ; 68 N. C. 370; lb. 385.
Sec. 343a. 11 Ired. 416 ; 3 Ired. 77; 12 Ired. 401 ; 4 Ired. 110.

Sec. 3435. 2 Dev. 31.

Sec. 343c. 3 Ired. 243.

Sec. 343a\ 3 Mur. 314.
Sec. 345. 64 N. C. 69 ; 68 N. G. 307.
Sec. 365. 64N.G. 225; lb. 251.
Sec. 366. 65 N. C.119.
Sec. 368. 65 N. C. 225 ; lb. 251.
Sec. 369. 65 N. C.119.
Sec. 393. 65 N. C. 403.
Sec. 394. 65 N. C. 1.

Sec. 396. 64 N. G. 682.
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248 CODE OF CIVIL PEOCEDUEE SUSPENDED. [Ch. 18.

CH APTEE 1 8.

CODE OF CIVIL PROCEDURE SUSPENDED.

Section

1. How civil actions commenced.

2. Form of summons.

3. Filing of complaint.

4. Answer of defendant.

5. Reply to answer. Trial.

How civil ac-
tions com-
menced.—1870
-'1, c. 42, s. 1.

Form of sum
mons.—1870-
»1, c. 42, s. 2.

Filing of com-
plaint.—1870-
'1, c. 427 s. 3.

Answer of de-
fendant.—1870
-n, c. 42, s. 4.

Reply to an-
swer.—1870-'!
c. 42, s. 5.

Trial.

Writs now in
hands of sher-
iff or clerk.

—

1870-'l, c. 42,
s. 6.

Section

6. Writs now in the hands of the sheriff

or clerk.

7. Executions issued, how tested and
returned.

8. Proceeding by attachment.

9. How long act to remain in force.

1. All civil actions shall be commenced by issuing a sum-
mons.

2. The summons shall run in the name of the State, be
signed by the Clerk of the Superior Court having jurisdiction

to try the action, and under the seal of the court, and shall be
directed to the sheriff of the county in which the defendant

resides or may be found. It shall be returnable to the regular

term of the Superior Court of the county where the plaintiff,,

or one or more of them, or the defendants reside ; and shall

command the sheriff or other proper officer, to summon the
defendant to appear at the next ensuing term of the Superior
Court, and answer the complaint of the plaintiff, and shall be
dated on the day of its issue. The officer to whom the sum-
mons is addressed shall note on it the day of its delivery to

him, and shall execute it at least ten days before the beginning
of the term to which it shall be returnable, and shall return it

on the first day of the term.

3. The plaintiff shall file his complaint in the clerk's office

on or before the third day of the term to which the action is

brought, otherwise the suit shall, on motion, be dismissed by
the court at the cost of the plaintiff.

4. The defendant shall appear and demur, plead or answer
at the same term to which the summons shall be returnable^

otherwise the plaintiff may have judgment by default, as is now
allowed by law.

5. The plaintiff shall join issue on the demurrer or reply to

the answer at the same term to which such demurrer or answer
may be filed ; and the issues, whether of law or fact, shall stand

for trial at the nxet term succeeding the term at which the

pleadings are completed.

6. All writs of summons in civil actions now in the hands
of the sheriff' or clerk, shall be returned by said officers to

the next term of the Superior Court, and such writs, together

with all writs of summons in civil actions heretofore returned,

in which no final judgment has been rendered, shall be placed

by the clerk on the docket of the Superior Court at the next

ensuing term, and the pleadings in such actions shall be con-

ducted according to the rules prescribed in this chapter.
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7. All executions issued or judgments in civil actions shall Excuotions

be tested as of the term next before the day on which they tested and re-

issued, and shall be returnable to the term of the court next turned.—1870

after that from which they bear test ; and all executions now in 1| c
*
42

'
8 * 7 '

in the hands of any sheriff, issued from any Superior Court,

shall be returned to the next term of said court.

8. The provisions of this chapter shall not apply to proceed- Proceedings

ings by attachment.
*' "

^afcjffi
9. Nothing in this chapter shall operate to repeal the provis- 42, s. 8.

ions of the Code of Civil Proeedure, which allow defendants ££?££££--
to be arrested and held to bail in certain cases. i87o-'i, c. 42,

10. This chapter shall be in force until otherwise provided
Jgjgjg c 14a

by law.

Note.—See 68. N. C. 245.

CHAPTER 1 9

COMMERCIAL MANURES.

Section

1. Trade mark, name, place of business

to be affixed to all commercial fer-

tilizers.

2. Persons fraudulently selling ma-

nures to be liable for damages

—

Attachment served—Proviso.

Section

3. Deficiency of ingredients.

4. Analysis made by State Geologist.

5. Cost of analysis to be taxed.

6. Several parties may join in one suit

Jury to ascertain damages—Pro-

viso.

1. All commercial manures and manipulated guanos sold or Trade-mark,

kept for sale in this State shall have affixed to every bag, barrel buSness^Tbe
or parcel thereof containing fifty pounds or upwards, an espe- affixed to all

• -i , i i i • i i • i j i i commercial
cial name, trade mark or device by which the same may be fertilizers.—

known or designated, with the name or place of business of the 1871-2. c. 203,

manufacturer or seller, together with a true analysis or specifi-
s

*
'

cation of the chemical contents, such as soluble bone, phosphate
of lime, bone phosphate of lime, alkaline salts and ammonia,
and the per centage of each of the above named ingredients

contained in such package.

2. Any manufacturer or trader who shall sell or offer for Persons fraud-

sale any such package without having affixed such stamp, im- S^ures* to fee

press or card, as prescribed in the first section of this chapter, liable for dam-

or who shall fraudulently affix a stamp, impress or card, incon- cflo3~s!
2!"'

2

sistent with the requirements of the first section of this chap-

ter, shall be held personally liable for all damages sustained by
any one in the purchase of such manures, and the manure so

sold shall be forfeited ; and any such commercial manure held
by any such trader or manufacturer shall be subject to attach-

ment at the suit of any person damaged in the purchase of

any such fertilizer, bearing such name, trade mark or stamp
;

the amount of such damage to be recovered before any tribunal
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Deficiency of
ingredients,

—

1871-% c. 203,
.8-3.

Analysis made

Proviso. having competent jurisdiction : Provided, That nothing herein
contained shall be construed to affect such commercial fertili-

zers now in the hands of dealers or manufacturers within the
State.

3. Any deficiency of the above mentioned ingredients in

such fertilizers may be plead in bar of the recovery of any
debt or debts contracted for fertilizers.

4. Any person or persons instituting suit against any such

ogis^—lm-'
1

^ manufacturer for such damages, may on the payment of fifteen

c. 203,, s. 4. dollars to the State Geologist, cause a full and accurate analysis

to be made by him, a certificate of which shall be presumptive
evidence of the chemical elements and ingredients contained
in the sample of fertilizer so analyzed, and of the package or
parcel from which such sample was taken.

5. In all cases where suits are brought, and an analysis had,

and fifteen dollars paid as required in section four of this chapter,

the said fifteen dollars shall be taxed and recovered as a part

of the bill of cost against the party cast in such suit.

Several par- 6. It shall be lawful for one or more parties in the same
S?fSJ0mm county to "join in one suit against the manufacturer or trader,
one sun).

—

t • • • j Till i i

1871-% e. 203, and in entering judgment should there be more than one party
%•

6
-

. damaged, the "jury shall in their verdict ascertain the damage to
Jury to ascer- . o > J. .«/ . . .

o
tain damages. j each party so joined in the suit as plaintm, and a judgment
Proviso.. shall be rendered thereon accordingly : Provided, however,

That the State Geologist shall be entitled to fifteen dollars for

each separate analysis made for parties to such suit.

Cost of analy-
sis to be taxed.—1871-% c.

203, a. 5.

CHAPTEE 20.

COMMISSIONERS OF AFFIDAVITS AND PROBATE OF
DEEDS.

Section

1. Clerks to be commissioners to take

and certify affidavits.

2. Governor may appoint commission-

ers to take and certify probate of

deeds, &c, in other States.

3. Such commissioner to take an oath,

to be filed in secretary's office. His

power and authority.

4. Commission recorded by Secretary

of State, and certified to clerks of

Section

courts, and there recorded. Cer-

tified copies of appointment or re-

moval, evidence.

5. Secretary to prepare list of commis-

sioners.

6. List to be printed.

7. To be printed in all subsequent vol-

umes of acts of assembly.

8. List to be conclusive evidence.

9. List of revocations to be published.

Clerks and 1. The Clerks of the Superior Courts are authorized to take

?°?„T,f
8™?ers and certify affidavits, to be used before any justice of the peace,

to take and J \ _,
J >> . * ,»

certify affida- Judge, or court of the State, and the affidavits so taken shall
vits.—

E

21, s. I.

C. c. be certified under the hands of the said clerks ; and, if to be
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used out of the county where taken, also under the seal of the

court of which they are respectively clerks.

2. The Governor is hereby authorized to appoint and com- Gov. may ap-

mission one or more commissioners in such of the States of point comm rs

the United States, or in the District of Columbia, or any of certafyrarobate

the territories, as he may deem expedient, who shall continue ?f deeds, &c,

in office during the pleasure of the Governor, and shall have —r,c.c.\i*'
authority to take the acknowledgment or proof of any deed, 8 - 2 -

mortgage or other conveyance of lands, tenements, or hered-

itaments lying in this State, and to take the private examina-

tion of married women, parties thereto, or any other writings

to be used in this State. And such acknowledgment or proof,

taken or made in the manner directed by the laws of this

State, and certified by the commissioner, shall have the same
force and effect for all purposes, as if the same had been made
or taken before any competent authority in this State.

3. Every commissioner appointed by the Governor afore- Such comm'r

said, before he shall proceed to perform any duty by virtue of *°
b^Iied^n^

this chapter, shall take and subscribe an oath, before a Justice secretary's

of the Peace in the city or county in which such commissioner office -

shall reside, well and faithfully to execute and perform all the

duties of such commissioner, according to the laws of North
Carolina ; which oath shall be filed in the office of the Secre-

tary of State: And thereupon he shall have full power and His power and
authority to administer an oath or affirmation to any person, authority.—E.

who shall be willing or desirous to make such oath or affirma-
c

'
c

'
2l

'
s

*
3

'

tion before him, and to take depositions and to examine wit-

nesses under any commission emanating from the courts of

this State, relating to any cause depending, or to be brought
in said courts, and every deposition, affidavit, or affirmation

made before him, shall be as valid as if taken before any proper
officer iu this State.

4. It shall be the duty of the Governor to cause to be re- Comm'n re-

corded by the Secretary of State the names of the persons who reTary of state"

are appointed and qualified as commissioners, and for what and certified

State, territory, county, city, or town ; and the Secretary of command
State, when the oath of the commissioner shall be filed in his there recorded

office, shall forthwith certify the appointment to the Clerks of

the several Superior Courts of the State, who shall record the
certificate of the Secretary at length ; and all removals of com-
missioners by the Governor shall be recorded and certified in Certified copy

like manner : And a certified copy thereof from the clerk, or a of app°intm't

certificate of the appointment or removal aforesaid from the evidence.—B.

Secretary of State, shall be sufficient evidence of the appoint- c
-
c

-
21

>
s

-
4 -

ment or removal of such commissioner.
5. The Secretary of State shall as soon as may be, prepare Secretary to

and cause to be printed a list of all persons who, since the first JommiLion-^
day of May, one thousand eight hundred and sixty-five, have ers.—1869-'70,

been appointed commissioners of affidavits and to take the c * 194
>
s- lf

probate of deeds in the several States and Territories of the
United States and in the District of Columbia, under section
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two of this chapter setting forth the States, territory or dis-

trict for which such persons were appointed, and the dates of

their respective appointments, and he shall send a certified

copy of said list to every clerk of a court in this State.
List to be 6. The Secretary of State shall cause a copy of said list to

-'70*
c. 'lk? a! be printed in the next volume of the acts of the General

2. Assembly.
To be printed 7. He shall also have printed in every subsequent volume of

quent vSmes tne acts °* tne G"eneral Assembly a list as aforesaid of all such
of acts of as- commissioners appointed since the date of the previous list.

-'
e

ro
b
c
y
'i9l

8

s

9
8. The list of commissioners so published in any volume of

s.
' ' the acts of the General Assembly shall be conclusive evidence

dusive Gvi-°
n" *n a^ courts of the appointments therein stated, and of the

dence.—1869- dates thereof.

2°' c" 194
'
s

* 9. The Secretary shall also add to each of said lists that may
List of revoca- be published after that provided for in section five of this chap-

^bii^d — ^er a ^S* °^ a^ SUC^ commissi°ners whose appointments have

i869-'7o, c. been revoked, or have resigned, removed or died since the date
194, s. 5. f the iist previously published, as far as the same may be

known to him, with the dates of such revocation, resignation,

removal or death.

CHAPTER 2 1.

COMMON LAW.

Section I

1. Common law declared to be in force.
J

All such parts of the common law as were heretofore in

decTa^to^be force and use within this State, or so much of the common law
in force.—E. as is not destructive of, or repugnant to, or inconsistent with,
c. c. 22.

t^e free(jom ancj independence of this State and the form of

government therein established, and which has not been other-

wise provided for in the whole or in part, not abrogated, re-

pealed, or become obsolete, are hereby declared to be in full

force within this State.

CHAPTER 22.

CONGRESS.

Section

1. Eepresentation in Congress. 1st

District. 2d District. 3d District.

4th District. 5th District. 6th

District. 7th District, and 8th

District.

Section

2. Time and manner of conducting

elections.

3. Vacancies in representation, how
filled.
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Section

4. Comparison of polls for Members of

Congress. When and where re-

turning officers to meet. Proviso.

Failure of returning officer to at-

tend. Penalty. Messenger to be

Section

despatched for returns. Poll, how
examined and result declared.

5. Commissions of Members of Con-

gress.

6. Compensation of returning officers.

(For Senators and their mode of election, see act of Congress

of the 25th of July, 1866, 14th Statutes at Large, 243.)

1. For the purpose of selecting Eepresentatives in the Con- Kepresenta-

fress of the United States, the State of North Carolina shall ^ *
ŝ 2j£.

e divided into eight districts, as follows

:

% cftri, s. i,

The First District shall be composed of the counties of Cur- 1st District,

rituck, Camden, Pasquotank, Perquimans, Gates, Chowan,
Hertford, Hyde, Beaufort, Pitt, Pamlico, Bertie, Martin, Wash-
ington, Tyrrell, and Dare.

The Second District shall be composed of the counties of 2d District.

Edgecombe, Wilson, Greene, Wayne, Lenoir, Jones, Craven,
Northampton, Warren, and Halifax.

The Third District shall be composed of the counties of sd District.

Onslow, Duplin, Sampson, Harnett, Cumberland, Bladen, Co-
lumbus, Brunswick, New Hanover, Carteret, and Moore.
The Fourth District shall be composed of the counties of 4tn District.

Johnston, Wake, Chatham, Orange, Granville, Franklin, and
Nash.
The Fifth District shall be composed of the counties of Kan- 5th District.

dolph, Davidson, Guilford, Alamance, Person, Caswell, Rock-
ingham, and Stokes.

The Sixth District shall be composed of the counties of 6tn District,

Robeson, Montgomery, Richmond, Anson, Stanly, Cabarrus,

Union, Mecklenburg, Gaston, Lincoln, and Catawba.
The Seventh District shall be composed of the counties of 7th District.

Forsythe, Surry, Yadkin, Davie, Rowan, Iredell, Alexander,
Wilkes, Alleghany, Ashe, and Watauga.
The Eighth District shall be composed of the counties of 8tn District.

Caldwell, Burke, Cleaveland, Mitchell, Yancey, McDowell,
Transylvania, Buncombe, Madison, Haywood, Jackson, Swain,
Macon, Clay, Graham, Cherokee, Rutherford, Polk, and Hen-
derson.

2. The election shall be held at the same places as are pre- Time and

scribed for holding elections for members of the General manner ofcon-

Assembly, on the first Thursday in August immediately pre- tions

n—R.
e

c~

ceding the termination of each Congress ; and shall be con- «• 52
>
8 « 4 -

ducted by the sheriffs, or by other persons appointed therefor,

in like manner as elections for members of the General As-
sembly ; except that the inspectors of the election shall be
sworn to act with justice and impartiality ; and each voter shall

give his suffrage only in the township wherein he resides.

3. If at any time, after the expiration of any Congress and Vacancies in

before another election ; or if at any time after any election, hX
e

fii?e

t

d!~
n

'

there shall be a vacancy in the representation in Congress, the B. c. c. 52,s. 5.

Governor shall issue a writ of election, and by proclamation
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Comparison of
polls for mem-
bers ot Con-
gress.—1871-
°2, o.185,s. 21.

Where and
when return-
ing officers to

meet.

Proviso,

Failure of re-

turning officer

to attend.

Penalty.

Messenger to
be dispatched
for returns.

Poll, how ex-
amined and
result declared

Commissions
of members of
Congress.

—

shall require the voters to meet in the different townships of
their respective counties, at such time as may be appointed
therein, and at the places established by law, then and there to

vote for a representative in Congress to fill the vacancy, and
the election shall be conducted in like manner as regular
elections.

4. The sheriff or other returning officers of the counties of
each Congressional District shall meet on the third Thursday
of August, at the following places in the several districts, for

the purpose of comparing the polls for members of Congress,
namely : In the First District, at the court-house in the town
of Plymouth, in the county of Washington. In the Second
District, at the court-house in the town of Goldsboro', in the
county of Wayne. In the Third District, at the court-house in

the town of Wilmington, in the county of New Hanover. In
the Fourth District, at the court-house in the city of Ealeigh,
in the county of Wake. In the Fifth District, at the court-

house in the city of Greensboro', in the county of Guilford. In
the Sixth District, at the court-house in the town of Wades-
boro', in the county of Anson. In the Seventh District, at the

court-house in the town of Wilkesboro', in the county of
Wilkes. In the Eighth District, at the court-house in the town

.

of Asheville, in the county of Buncombe ; Provided, always,
that if any accident may prevent any returning officer from
meeting on the day aforesaid, the return shall be received on
the day following ; and the returning officer failing to attend

as required at the time and place above mentioned, shall forfeit

and pay one thousand dollars, to be recovered for the use of

the State, in any Superior Court of law, and shall be guilty of

a misdemeanor; but if the returns from all the counties of the

district be not in by Friday noon, then the returning officers

present shall adjourn from day to day till the returns from all

the counties are received, and in the meantime shall dispatch a
competent person, under oath, to the county of the delinquent
returning officer for a certified copy of the vote of that county,

which shall be furnished by the register of deeds of said county,

and when received shall be counted ; and when the returning

officers shall be convened, the poll for the several counties

shall be examined and compared by them in the presence of a

justice of the peace and ten electors, to be summoned by the

returning officer of the county where they shall meet, and a

certificate under the hands of said returning officers shall be
given to the candidate for whom the greatest number of votes

shall have been given in said district ; but if two or more can-

didates shall have an equal number of votes, the returning

officers shall determine which of them shall be representative,

and if no decision is made by them, they shall determine it by
lot.

5. Every person duly elected a representative to Congress,

upon obtaining a certificate of his election as aforesaid, shall

procure from the Governor a commission, certifying his ap-
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pointment as a representative of the State, which the Governor mi-'2, c. 185,

shall issue on such certificate being produced.
s ' 26,

6. Every Sheriff or other returning officer shall be allowed Compensation

three dollars per day for the time actually employed and ten officers!"—mi
cents per mile for distance travelled formating the returns 7^2, c. is5,s.

for Senators and members of Congress, and one dollar for each

notice served upon the county officers elect, and one dollar for

giving certificates to representatives to the General Assembly,
and to the Senators whose district is a single county : all to be
paid by the county treasurer upon the affidavit of the returning

officer.

27.

CHAPTER 23,

CONSTABLES.

SiECTIOW

1. Oaths to be taken.

2. Power and duty of constables.

3. Constables to execute notices con-

cerning matter* in justice's juris-

Seotion

diction. By delivering copy. Ke-

turn. evidence.

4. Special constables in certain cases

appointed by Justices.

(See Constitution, article IY section 30, Townships, 1868-9,
chapter 185, section 10.)

1. All constables, before they shall be qualified to act, shall Oaths to be

take, before the township board of trustees, the oaths prescribed c^^ aTs.'

for public officers, and also an oath of office.

2. Constables are hereby invested with, and may execute the Power and

same power and authority as they have been by law heretofore d
t

uS of
_l°p "r.

invested with, and have executed: and, in discbarge of their c. 24, ». 9.

'

duties, they shall execute all precepts and process of whatever
nature, to them directed by any Justice of the Peace or other

competent authority, within their township or upon any bay,

river, or creek adjoining thereto ; and the said precepts and
process shall be returned to the magistrates, or other proper
authority.

3. Constables shall likewise execute, within the places afore- Constables to

said, all notices tendered to them, which are required by law "SS.SSSS'
to be given tor the commencement, or in the prosecution 01 matters within

any cause before a Justice of the Peace ; and the service J

^tion
S ^unS"

thereof shall be made by delivering a copy to the person to be By delivering

notified, or by leaving a copy at his usual place of abode, if in
jgjjjjj^ evi_

the jurisdiction of said constable ; which service, with the time dence.—k. c.

thereof, he shall return on the notice; and such return shall 0.24,8.10.

be evidence of its service ; and on demand of the same, the

constable shall deliver the notice to the party at whose instance

it was issued.

4. For the better executing any precept or mandate in ex- Special consta-
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bies in certain traordinary cases, any Justice of the Peace may direct the

«d by justices" sam^ in the absence of, or for want of a constable, to any per-
R. C.c. 24, s. son not being a party, who shall be obliged to execute the

same, under like penalty that any constable would be liable to.

CHAPTER 24

CONCERNING CONTEMPT.

Section

1. What constitutes contempt.

2. Punishment.

8. Court may punish summarily.

4. Who may punish.

5. Commissioners may punish.

6. When offender to appear.

7. Clerk, sheriff, register, &c, maybe
punished. Parties to suits. Act-

What consti-

tutes con-
tempt.—1868-
»9, c. 177, s, 1.

Section

ing without authority. "Witnesses

refusing or neglecting. Jurors

conversing. Inferior officers, &c.

Other cases heretofore adopted.

8. Proceedings, how to be prosecuted.

9. To sustain action, what necessary.

10. When attorney may be disbarred.

1870-'], c.

s. 2, 3,

216,

1. Any person guilty of any of the following acts may be
punished for contempt

:

(1.) Disorderly, contemptuous, or insolent behavior com-
mitted during the sitting of any court of justice, in immediate
view and presence of the court, and directly tending to inter-

rupt its proceedings, or to impair the respect due to its authority.

^2.) Behavior of the like character committed in the presence

of any referee or referees, while actually engaged in any trial

or hearing pursuant to the order of any court, or in the pres-

ence of any jury while actually sitting for the trial of a cause, or

upon any inquest or other proceedings authorized by law.

(3.) Any breach of the peace, noise or other disturbance di-

rectly tending to interrupt the proceedings of any court.

(4.) Wilful disobedience of any process or order lawfully

issued by any court.

(5.) Kesistance wilfully offered by any person to the lawful

order or process of any court.

(6.) The contumacious and unlawful refusal of any person to

be sworn as a witness, or when so sworn, the like refusal to

answer any material question.

(7.) The publication of grossly inaccurate reports of the pro-

ceedings in any court, about any trial, or other matter pending
before said court, made with intent to misrepresent or to bring

into contempt the said court; but no person can be punished as

for a contempt in publishing a true, full and fair report of any
trial, argument, decision or proceeding had in court.

(8.) Misbehavior of any officer of the court in any official

transaction.

(9.) The several acts, neglects and omissions of duty, mal-
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feasances, misfeasances, and nonfeasances, above specified and
described shall be and they are hereby declared to be the only

acts, neglects and omissions of duty, malfeasances, misfeasances

and nonfeasances which shall be the subject of contempt of

court. And if there be any parts of the common law now in

force in this State which recognized other acts, neglects, omis-

sions of duty, malfeasances, misfeasances or nonfeasances be-

sides those specified and described above, the same are hereby
repealed and annulled.

2. Punishment for contempt shall be by fine or imprison- Punishment. -

ment or both, in the discretion of the court The fine not to
gf<^~'

9
'
c'm

'

exceed two hundred and fifty dollars and the imprisonment not

to exceed thirty days.

3. Contempt committed in the immediate view and pre6- Court may

ence of the court may be punished summarily, but the court
Eia^-iiy —i86s-

shall cause the particulars of the offence to be specified on the '9, cm. s. a.

record, and a copy of the same to be attached to every com-
mittal, attachment or process in the nature of an execution

founded on siseh judgment or order.

4. Every Justice of the Peace, Judge of Probate, Referee, Who may pun
Commissioner, Clerk of the Superior Court, or Judge of the ^m 1^' 9 '

Superior, or Justice of the Supreme Court, shall have power
to punish for contempt while sitting for the trial of causes or

engaged in official duties.

5. The Board of Commissioners of each county shall have Commission-

power to punish for contempt for any disorderly conduct or
Jjg^JJ^J

disturbance, tending to interrupt them in the transaction of c. in, s. 5.
-1

their official business.

6. Whenever the contempt shall not have been committed When offend-

in the immediate presence of the court, or so near as to inter- and°6how
ear

rupt its business, proceedings thereupon shall be by an order cause.—1868-

directing the offender to appear, within reasonable time, and 9
'
c
'
n7, 8

" ?'

show cause why he should not be attached for contempt At
the time specified in the order, the person charged with the

contempt may appear and answer, and, if he fail to appear and
show good cause why he should not be attached for the con-
tempt charged, he shall he punished as provided in section

second of this chapter.

7. Every court of record shall have power to punish as for cierk, sheriff,

contempt:
mf^bT'.mi

"

(1.) Any Clerk, Sheriff, Register, Solicitor, Attorney, Coun- Ished.^SSS-
sellor, Coroner, Constable, Referee, or any other person in any

' 9 c- 17^ 8 - v -

manner selected or appointed to perform any ministerial or
judicial service for any neglect or violation of duty or any mis-
conduct, by which the rights or remedies of any party in a
cause or matter depending in such court may be defeated, im-
paired, delayed or prejudiced for disobedience of any lawful
order of any court or Judge, or any deceit or abuse of any
process or order of any such court or Judge.

(2.) Parties to suits, attorneys, and all other persons for the Parties to suit?

non-payment of any sum of money ordered by such court, in &c -

17
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A eting- with-
out authority.

Witnesses re-

fusing or neg-
lecting.

Jurors- con"
verfting.

Inferior offi-

cers Ad-

Other case»
heretofore
adopted.

Procedings
how to bo
prosecuted.

—

1868-'9, c. 177,

8.8.

To sustain ac-

tion, what ne-
cessary.—1868

-'9,c. 177, 8. 9.

No attorney to

be disbarred.--
1870-' 1, c. 2 ,&

cases where execution cannot be awarded for the collection of
the same.

(3.) All persons for assuming to be officers, attorneys or
counsellors of the Court, and acting as such without authority,
for receiving any property or person which may be in custody
of any officer by virtue of any order or process of the Court*
for unlawfully detaining any witness or party to any suit, while
going to, remaining at, or returning from the Court where the
same may be set for trial, or for the unlawful interference with
the proceedings in any action.

(4.) All persons summoned as witnesses in refusing or neg-
lecting to obey such summons to attend, be sworn, or answer, as

such witness.

(5.) Parties summoned as jurors for impropriety, conversing
with parties or others in relation to an action to be tried at

such Court or receiving communication therefrom.

(6.) All inferior magistrates^ officers and tribunals for dis-

obedience of any lawful order of the Court, or for proceeding.

m any matter or cause contrary to law, after the same shall

have been removed from their jurisdiction.

(7.) All other cases where attachments and proceedings as

for contempt have been heretofore adopted and practiced in

courts of record in this State,, to enforce the civil remedies or
protect the rights of any party to an action.

8. Proceedings as for contempt shall be prosecuted and car-

ried on, as provided in other special proceedings.

9. To sustain an action as for contempt, the act complained
of must have been such as tended to defeat, impair, impede,,

or prejudice the rights or remedies of a party to an action then

pending in Court.

10. So person who shall have been duly licensed to practice

law as an attorney shall be debarred or deprived of his license

and right so to practice law either permanently or temporarily,,

unless he shall have been convicted or in open court confessed

himself guilty of some criminal offence, showing him to be unfit

to be trusted in the discharge of the duties of his profession.

Note.—See 63 N. C. 397 ^64 N* C. 202; 65 N. C. 353 ;. 65 N„ C. 637 ;• 66 N. C. 1.

CHAPTER 25,

CORONER,

Section

1. To hold inquests. His duty on the

occasion. Physicians may be sum-

moned. To be paid for their ser-

vices.

Section

2. When there is no sheriff, eoroner

shall act.
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(See Constitution, Article IV, sec. 30 ; also " Official Bonds. 5
')

1. It shall be the duty of the several coroners, whenever To hold in-

they are informed that any person is slain or suddenly dead, JJtyon the*

either by drowning or otherwise, to go to the place where such occasion.

person is, and forthwith summon a jury of good and lawful

men ; whereupon the coroner, upon oath of said jury at the

said place, shall make inquiry when, how, and by what means
such deceased person came to his death, and his name if it was
known, together with all the material circumstances attending

his death. And if it shall appear that the deceased was slain,

then who was guilty either as principal or accessory, if known,
or in any manner tne cause of his death. And as many per-

sons as are found culpable, by inquisition in manner aforesaid,

shall be taken and delivered to the sheriff and committed to

jail ; and such persons as are found to know anything of the

matters aforesaid and are not culpable themselves, shall be
bound *in a recognizance with sufficient security to appear

at the next Superior Court to give evidence; of all which
matters and things the coroner must note up a record of his

inquisition signed by the jurors, and return the same to the

next Superior Court of his proper county. It shall be the

duty of every coroner, when he or any, of the jurors) may physicians

deem it useful to the better investigation of the cause or manner may ^
e sum_

of death, to summon a physician or surgeon, who shall be paid To be paid for

for his attendance and service such sum as the court may deem their services.

, !
J —K. C. c. 2o,

reasonable. B . 4.

2. If at any time there shall be no person properly qualified When there is

to act as sheriff in any county, the coroner of such county is
£2ot S£°iwt.

hereby required to execute all process, civil or criminal, law- —k. c. c 25,

'

fully issuing on judgments, orders, or sentences of any court, s - 5 -

and in all other things to act as sheriff, until some person shall

be appointed sheriff in said county ; and such coroner shall be
under the same rules and regulations, and subject to the same
fines, forfeitures, and penalties as sheriffs are by law, for neg-
lect or disobedience of the same duties.

CHAPTER 2 6.

CORPORATIONS.

Section

1. Forming of private corporations.

Qualifications.

2. Capital stock not stated for religious

corporations.

3. Form of opening books of subscrip-

tion.

4. Two-thirds of the capital stock re-

quisite for the corporation.

Section

5. When two-thirds of the eapital

stock is subscribed, a meeting of

stockholders maybe called. Publie

notice given.

6. Subscribers to vote and eleet offi-

cers.

7. Proposal of corporation to be aban-

doned if ten per cent, is not paid.
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Section

,, 8. Form of corporations. Clerk to

endorse order for registration.

What may be entitled evidence.

9. Fees of Clerk and Register.

10. Power of corporation. Continuous

identity. Proviso. Rights, privi-

leges, &c.

11. Corporation may have a lien on

stock. Proviso. Estates may be

sold under execution.

12. After registration company may
hold meetings, <fcc.

13. Company to have no right before

registration. Certificates to be

given.

14. Certificates to b« signed by officers

of company. What certificate

shall show.

15. False statements a misdemeanor.

16. Certificates to be endorsed by

owners. Certificates invalid when.

17. Renewal of certificates.

18. Payment endorsed on certificate.

19. Book kept for registering stock

corporations.

20. Individual liabilities.

21. Enforcement of liabitities. Judg-

ments rendered. Conclusive evi-

dence. Presumptive evidence.

Duty of clerk.

22. Action can be brought against cor-

poration. Insolvency of corpora-

tion. Judgment may be demanded.

Court to determine the case.

23. Contracts exceeding $100, to be in

writing.

24. Contracts less than $100, officers

responsibility.

25. Contracts more than $100, officers

how responsible. Misdemeanor.

The forming 1. Any three or more persons desiring to form themselves

pora^kms
C°r~ *nto a Pr ivate corporation for any purpose not unlawful, may

i870-'i, c. 199, file with the clerk of the Superior Court of the county in which
8 L

it is proposed that such corporation shall have its only or prin-

cipal place of business, a written plan of incorporation, in

which shall be set forth the following particulars :

(1 .) The names and residences of those proposing to be in-

corporate.

Qualifications. (2.) The name of the proposed corporation, the place in

which it proposes to have its principal or only place of busi-

ness, the general purpose of the corporation, and the nature of

the business which it proposes to do.

(3.) The amount of the capital stock and the number of

Section

26. What power corporations shall not

have.

27. Shall not issue bills, &c, intended

to circulate as money.

28. What corporations shall not hold

over 300 acres of land.

29. Corporations may hold for not

over 21 years when. When lands

may be forfeited to the State.

30. Duty of grand jury and Solicitor.

31. Lands how sold, &c.

32. Existing corporations affected.

33. How corporations may be dis-

solved.

84. Abuse of power.

35. Non-user.

36. Insolvency.

37. Criminal conviction.

38. How summons in such cases served.

Public notification held sufficient

service.

39. Consequences of dissolution.

40. Advertisement of dissolution.

41. How capital stock may be in-

creased.

42. Of insurance companies.

43. Secretary to appoint examiner.

44. Duty of officers of corporation to

exhibit books, &c.

45 Tax on bills for incorporation pre-

sented to General Assembly.

46. Sales under deed of trust.

47. Corporation created by sale shall

succeed to rights, &c.

48. Expiration of corporation, <fcc.

Proviso.

49. Limitation of sections 46, 47 and

48 of this chapter.
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shares into which it is to be divided, showing the par value of

each share.

(4.) The number of shares which upon incorporation will be

owned by each of named corporators.

(5.) The title of the principal officers.

(6.) By whom the corporation shall be governed and how
they shall be elected, and by what proportion of corporators the

by-laws shall be made, and the number of votes which the vari-

ous number of shares held by one person shall have at a general

meeting.

(7.) How often regular general meetings of the stockholders

shall be had, and by whom the times and places of such meet-

ing shall be designated.

(8.) Whether or not the stockholders of the corporation shall

be individually liable for its debts.

(9.) Any other matters which it may be desirable to set forth

in the organic law.

2. Corporations having no capital stock and no shares, and Capital stock

which are proposed not at all for trading purposes^ but exclu- r<Sigiouscor-

sively for religious, benevolent, charitable or social purposes, porations.—

need not state the amount of their capital stock.
J

8^
~' 2,c- 199

'

3. On the tiling of such plan of incorporation, signed by the Form of open-

proposed original corporators, whose signatures shall be proved J5SmSSSot
to the satisfaction of the clerk, as deeds are required to be, the — i87i-'2, c."

clerk shall append to one or more copies thereof, a permit to
199

'
s

*
3-

open books of subscription to the capital stock of the proposed
company, at such times and places as may be desired, and all

subscriptions to such plans shall bind the subscribing parties

according to the terms thereof.

4. If two-thirds or more of the capital stock be not sub- Two-thirds of

scribed for within twelve months after the date of such permit, stockTequisite

(the day of the date excluded,) the proposition to incorporate for corporation

shall be deemed abandoned. i99,

8

l!It.
2

'
a

5. If two-thirds or more of the capital stock shall be sub- When two-

scribed for within the twelve months next ensuing the date of gtoct are
P
sub-

the said permit, it shall be the duty of the clerk on request of scribed, a

any subscriber or corporator, at any time within two years next SockhoWers
ensuing the date of such permit, to call a meeting of the pro- may be called.

posed corporators and subscribers, at the place designated in JJ^gf'
c '

the plan of incorporation as the principal place of business of

the proposed corporation, or at some convenient place near

thereto ; such call shall be advertised at least once a week for

not less than twenty-one days, in some newspaper published in Public notifi-

the judicial district in which such principal place of business is
catl0n given -

situated, or if there be no such newspaper, then in some news-
paper published in the city of Kaleigh, and at the door of the
court-house of the county in which such principal place of bus-

iness is situated. The clerk shall not be required to make such
advertisement until he shall be paid the expense thereof.

6. At the meeting held under such call the subscribers shall Subscribers to

vote as prescribed in the plan of incorporation ; they shall elect
vote and t0
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elect officers.

—1811-% c.

199, s. 6.

Proposal of in-

corporation to

be abandoned
if ten per cent,

is not paid.

—

1871-% c. 199,

8.1.

Form of incor-

poration.

—

1871-% c 199,

s. 8.

Clerk to en-
dorse order for

registration.

What may be
entitled evi-

dence.

Fees of clerk,

&c.~1871-%
s. 9.

Power of cor-

poration.
Continuous
identity.

—

1871-% c. 199.

s. 10.

Proviso.

Eights and
privileges, &c.

such officers as may be provided for in the plan and such others

as they may think proper ; they may adopt any by-laws, not
inconsistent with law, or with the said plan.

7. If ten per cent of the capital stock subscribed for be not
paid before or at the said meeting, or within three months
thereafter, to some person authorized to receive the same, the

proposal of incorporation shall be deemed abandoned, and all

sums paid on subscriptions for the stock shall be refunded, sub-

ject to a deduction of a ratable proportion of the expenses law-

fully incurred by the purposes in procuring the incorporation.

8. It shall be the duty of the chief or some officer of the

proposed corporation, within six months after the meeting afore-

said, in case ten per cent, or upwards on the subscriptions to

the capital stock of the proposed corporation shall have been
paid as above required, to certify such payment to the clerk,

together with a list of the subscribers, showing the number of
shares subscribed for by each, and the sums paid by each, and
the proceeding of the meeting hereinbefore provided for ; the

same shall be attached to a copy of the plan of incorporation,

filed in the clerk's office, and the clerk shall thereupon endorse
thereon an order for the registration of such plan and list of

subscribers and officers, by the register of deeds of the county,

and upon such registration the proposed corporation shall be a

corporation by the name and for the purposes in such plan set

forth. Copies of such plan and lists from the books of the reg-

ister and duly certified by him, shall be admitted as evidence
in all courts, as copies of deeds are, or may be allowed to be.

9. The clerk and register shall respectively receive for their

services the like fees as are or may be allowed on the probate
and registration of a deed for land.

10. Every corporation formed under this chapter shall pos-

sess the following powers

:

(1.) Continuous identity for the term named in the plan of
incorporation, or if none be named, perpetually : Provided^
that every corporation may, for just cause, and without preju-

dice to private rights, be suspended, dissolved, or nullified, ac-

cording to any general public law now existing or which may
be hereafter enacted by the General Assembly.

(2.) Power to contract and be contracted with in its corpo-

rate name, within the scope of the purpose of the corporation,

either under its common seal or in cases where a seal is not

required by law to the validity of a like contract by an indi-

vidual through its chief officer, or by some other officer ap-

pointed for the purpose by the by-laws or by special resolution

at a general meeting.

(3.) Power to sue and be sued, plead and be impleaded.

(4.) Power to make by-laws not unreasonable and not incon-

sistent with law, for the regulation and government of the cor-

porators as such.

(5.) Powers to purchase, hold and convey personal property,

and also real property, to a quantity not exceeding that specified

in this chapter, or in any which may hereafter be enacted.
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11. The corporation shall have a lien on the stock of each Corporation

subscriber or stockholder for the unpaid residue of his subscrip- n^non^toek.
tion, and for all unpaid dues to the corporation: Provided, —1871-2, e.

that if upon the certificate of ownership of shares, such in- proviso.
1"

debtee! ness or liability do not appear, a bona fide purchaser of

such shares without notice shall take free from any lien for the

antecedent indebtedness of his assignor. The interest and
estate of any subscriber or stockholder in any company may E
be sold under execution issuing upon any judgment recovered be sold under

by the company against him as other like personal property execution.

may be by law.

12. After the registration of the plan of incorporation as After registra-

provided for in section one of this chapter, the company may ^°
a

n
^JJ

any

hold meetings, enact by-laws, and elect officers, and exercise all meetings, &c
the powers belonging to corporations under this chapter. w^s^.±

°'

1.3. No proposed corporation shall be deemed incorporated Company to

or shall do or attempt any corporate act except as the same is ^J6 E0 rir ht
i. OGlOrC T62flS—

herein expressly allowed, or contract in its corporate name tration.—1371

before the registration of the plan. The persons receiving
-' 2

>
c - 199

'
s -

subscriptions to the capital stock of the company may give cer-

tificates of subscriptions, and the proper persons may give
certificates to

receipts for payments upon such subscriptions; but no eertifi- be given.

cate of stock shall be issued until after such registration.

14. Every certificate of the ownership of stock in any incor- Certificates to

porated company shall be signed by the chief officer of the ^ s
,!
g

-

1

!
e
/

b
J,1r 1 ./ o J _ nicer gi com-

company, or by such other officer or officers as shall be ap- pany.—187 1-2

pointed by the company for that purpose. It shall set forth :

c - 199
>
s

-
u -

(1.) The name of the company. What certifi-

(2.) The amount of its capital stock. Sow.^
1

(3.) The par value of each share.

(4.) The name of the holder and the number of his shares.

(5.) The date of its issue.

(6.) Whether or not the stockholders according to the plan

of incorporation are individually liable on the contracts of the

•corporation.

(7.) The date and place of registration of the plan of incor-

poration.

(8.) The amount which has been paid on the shares.

15. If the chief or other authorized officer of any company False state-

shall issue any certificate of stock on which it shall not be sta- ™ems a mis-

ted whether or not the stockholders are individually liable on i87l-'2, o.'i»ft,

•the contracts of the company, according to its plan of incorpo- s - 15 <

ration, or in wmich the fact of such liability shall be falsely

stated, it shall be held that upon all contracts made after the

date of such issue, all the officers of said company are individ-

ually liable as sureties for the company to such contracts, and
they may be sued as such, whether by the plan of incorpora-

tion the individual stockholders were or were not liable, and
the officer issuing such certificate shall be deemed guilty of a

itmsdemeanor.

10. Certificates of stock shall be assignable by the endorse- Certificates to
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bo endorsed ment of the owner, or by some writing attached thereto ; but

lsri-'TTm no assignment of the stock of any company by the registered

s. 16. ' ' plan of incorporation, of which the individual stockholders are
liable for the contracts of the company, shall be valid to exon-
erate the assignor from such liability upon contracts made after

vaUd^when
111" such assignment, until such assignment shall have been entered

on the stock book of the company, nor shall any company be
bound to notice of such assignment until the same, authentica-

ted as may be required by the by-laws, shall be presented to

the proper officer for entry on such book.

Renewal of 17. Certificates of stock may be renewed or re-issued from
C

8?i
5

59
ate3

ioft
time to time, according to the by-laws, and upon every renewal,

s. 17.
' ' or re-issue, the certificate shall set forth its own date and the

date of the original issue.

Payment en- 18. Every payment for stock made by any holder to the com-
dorsed oncer- pany after the issue of any certificate, shall, at the request of

-'^?
a

c

t

.

e

'i99, s. the holder making the payment, be endorsed on such certificate.

] s- 19. Every corporation having a capital stock divided into

registering
°r

shares, and not exclusively for religious, benevolent, charitable
*tock corpora- or social purposes, shall keep a book, in which shall be entered

Ilc?1998./19. the names of original holders of certificates of stock, the num-
ber of shares, the par value of each, the amounts paid thereon,

all assignment and reissue of shares, with the date thereof; this

book shall be open at all proper times and under proper regu-

lations, to the inspection of all stockholders, and in the case of

companies whose stockholders by the registered plan of incor-

poration are individually liable, to the inspection of all credit-

ors and contractors with the company.
Individual Ha- 20. The stockholders in every corporation, which in its reg-

5J>

iti

c

es-~18
g

7L istered plan of incorporation shall set forth that the stockhold-

er ers will be individually liable for the contracts of the company,
shall be liable upon all judgments which may be confessed by,

or recorded against the company, upon any contract made or

entered into by the company, to the amount of the par value

of the shares held by them respectively at the time of the

making or entering into such contract, and such liability may
be enforced in the manner following

:

Enforcement 21. Any creditor obtaining a judgment against such corpo-

y^jj^
lities;~ ration as is mentioned in the next preceding section in which

s. -21.
'

' judgments shall be set forth, the date of contract declared on,

and having docketed the same in the Superior Court of the

County in which the company has its only or principal place

of business, and having caused an execution to issue against

the property of the company, may, when such execution shall

be returned unsatisfied, give notice to any person or persons

who was or were a stockholder or stockholders in such com-
pany, that on a certain day, which shall not be less than twenty
days after the service of such motion, he will move before the

Clerk of the Superior Court of the county in which such stock-

holder or stockholders reside, for several judgments against him
or them for sums not exceeding the par value of the shares



Chap. 26/} corpobattons. 265

held by them respectively in such company at the date of the Judgments

contract recovered on, and not exceeding in all the amount of
rendered -

such recovery ; on motion pursuant to the notice, a certified

transcript of the judgment against the company shall be held

to be conclusive evidence of the existence of the debt by the

company and of the date of the contract, unless the recovery Conclusive ev-

shall be impeached for fraud by the answer of the defendant

under oath, and the certificate of the proper officer of the com-
pany shall be presumptive evidence of the ownership by the

defendant of the shares stated in such certificate at the date

therein stated, unless the statement in the same shall be in like fvTdence!^
6

manner denied. And it shall be the duty of the clerk, unless

the allegations of the plaintiff shall be denied as aforesaid, to

give the j udgment demanded ; either party shall have the
j)ut

. of clerk ^

right to a trial by jury, and to an appeal under the regulations

prescribed in other like cases.

22. Any creditor of a corporation, by judgment docketed in Action can be

the county in which the corporation has its only or principal aiSnVcorpo^
place of business, upon which an execution has been returned ration.—mi-
unsatisfied, or any corporator of a corporation who voluntarily j% c * 199rS *

or under compulsion, as is provided in the next preceding sec-

tion, shall pay any such judgment against the corporation,

may institute by summons, as is provided in other cases of

special proceedings, an action against the corporation in the

Superior Court of the county in which it has its only or prin-

cipal place of business, and by his complaint suggest that such

corporation is insolvent, of which the judgment against it shall insolvency of

he prima facie evidence, and demand judgment of the court,

that the corporation be dissolved or suspended and its effects

applied pro rata to the payments of its debts ; and if the cor-

poration be one for the contracts of which the individual stock-

holders are liable by the registered plan of organization, he Judgmentmay

may also demand judgment, that after the effects of the cor-
e eman

poration shall have been exhausted the debts of the corporation

and all necessary facts relating thereto may be ascertained, and
judgment given against the individual stockholders for the
rateable share of debt payable by each. The pleadings in such
case shall be according to the course of the court, and the
court shall determine the case as to equity and justice shall Court to de-

appertain, and may declare such corporation dissolved or sus- ^
r

s

™'ne the

pended ; and may from time to time as it may appear that any
one or more of the stockholders are unable to pay their rateable

share of the debts, make a new distribution of liability, so how-
ever that no stockholder shall be compelled to pay from his

individual means more than the par value of his share of stock

held by him when the contract of the corporation was made.
23. Every contract of every corporation by which a liability Contracts ex-

may be incurred by the company exceeding one hundred dol- ^
e^|^

lars, shall be in writing, and either under the common seal of ting.—1871-%

the corporation, or signed by some officer of the company au- c
*
199

>
s

-
2S-

thorized thereto, and shall state on the face thereof whether or
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Contracts less

than $100.—
1871-'2, o. 199,
s. 24.

Officer's re-

sponsibility.

Contracts over
$100.
Officers how
responsible.

Misdemeanor.

What power
corporations
shall not have.—187l-'2, c.

199. s. 26.

Shall not issue
bills, &c, in-

tended to cir-

culate as
money—1871-
*2,c. 199, s. 27.

What corpora-
tions shall not
hold over
three hundred
acres of land.—1872-'3, c.

21.

Corporations
may hold for

not over twen-
ty-one years,
when.—1871-
9 2,«. 199,s.29.

When lands
may be for-

feited to the

state.

not, according to the registered plan of the incorporation, the
stockholders are individually liable for the contracts of the com-
pany, otherwise the same shall be void.

24. Any officer of a corporation making or professing to

make any contract not in writing, in the name of, or in behalf
of any corporation, of the value of one hundred dollars or less,

shall be liable as surety for such corporation upon such contract,

and may be sued either with the corporation, or separately, for

a breach thereof.

25. Any officer of a corporation professing or undertaking
to make any contract of value greater than one hundred dol-

lars in the name of, or on behalf of the corporation, not in

writing, and either sealed with the common seal of the compa-
ny, or signed by the same officer of the company authorized
for such purpose, or in writing, and not setting forth trulyon

the face thereof, whether or not the stockholders of the com-
pany are or are not liable thereon, shall be held and deemed
individually liable upon such contract for any breach thereof,

as if the same had been made by him personally, and upon con-

viction shall be punished as for a misdemeanor.
26. ISTo corporation formed under this chapter shall have

any exclusive privileges or power to do any of the acts herein-

after prohibited, to-wit

:

27. To issue bills or notes, payable on demand, or intended
to circulate as money, and any such corporation issuing or

attempting to issue any such bills or notes, shall be liable to

indictment, and on conviction of such offence, may be fined in

the discretion of the court ; and every officer of any corpora-

tion, signing his name for or on behalf of such corporation,

to any such bills or notes, shall be guilty of a misdemeanor,
and shall be fined and imprisoned at the discretion of the court.

28. No corporation formed under this chapter, except rail-

road, mining and manufacturing companies, shall have power
to hold at the same time more than three hundred acres of land
in fee simple, or for a longer term than twenty-one years.

29. Any corporation may take a mortgage upon any quantity

of laud to secure a debt owing to the corporation, and may
take a conveyance of any quantity of land in partial or total

satisfaction of a debt due the corporation ; and may purchase
any quantity of land at a sale under execution against a debtor

of the corporation, or at any individual sale of the property of

a debtor of the corporation ; but the corporation purchasing

such land to a quantity exceeding, with its lands previously

owned, three hundred acres, shall not be capable of holding the

same for more than twenty-one years from the date of such
purchase, and all lands so purchased in excess of the limited

quantity and held by any corporation, shall at the end of twenty-

one years from the date of such purchase be forfeited to the

State, and may be recovered in action brought in the name of

the State by its proper officer ; the corporation purchasing such
land may at any time within twenty-one years next ensuing tho
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date of its purchase, convey by deed under its common seal,

such estate in said lands as it would have had under its purchase,

but for the limitation herein contained.

30. It shall be the duty of the grand jury in each county to Duty of grand
inquire and report to the solicitor, what lands at any time are jury and soiic-

held by any corporation in violation of the provisions of this ^I'^^Iq
2

'

chapter ; and it shall be the duty of every solicitor, either upon
or without such report, to institute proceedings for the forfeit-

ure of all such lands, and to report the same to the Governor
from time to time.

31. The lands recovered by the State under this chapter Lands how
6hall not be the subject of entry, but shall be sold at public sale ^n-'f°"~"i99
for cash, under the direction of the Governor and Attorney s . 31.

' '
'

General, and the proceeds paid into the State Treasury ; and

the sale shall be reported to the General Assembly at its next

ensuing session.

32. All corporations (except railroad corporations) which at Existing cor-

the ratification of this act shall be seized in fee, or for a longer S ^
at
]°^f1|£_

term than three lives in being, or possessed for a longer time '2, c. 199, s. 32,

than twenty-one years next ensuing such ratification, of any
lands or tenements exceeding three hundred acres in quantity,

are required, within twenty-one years next ensuing the date of

such ratification, to dispose of such excess; and the foregoing

sections of this chapter relating to the power to purchase, hold

and convey land, are applicable to such companies.

33. All corporations formed under this chapter may be dis- How corpora-

solved by special proceeding, instituted by the company or by tions maybe

any corporator, or by any judgment creditor, whose execution i8U-'2, C.T99,

issued to the county in which the corporation has its only or s - 33 -

principal place of business shall be returned unsatisfied, or by

the authority of the Attorney General in the name of the

State, for the causes hereinafter mentioned, to-wit:

34. (1.) For any abuse of its powers to the injury of the Abuse of pow-

public or of the corporators, or its creditors or debtors. iqjTbmI
2

'
°'

35. (2.) For non-use of its powers for three years, or more, Non-user.—
consecutively. i87i-'2, c. 199,

36. (3.) For insolvency manifested by the return of an exe- insolvency.—
ention unsatisfied upon a judgment against the company, dock- i87i-'2, c. 199,

eted in the Superior Court of the county where it has its only s*° 6 "

or principal place of business.

37. (4.) Upon any conviction of the company of a criminal criminal con-

offence, if such offence be persistent. ^s^wTs^b?
38. Upon any special proceedings for the dissolution of a How summons

corporation the summons shall be served on the chief or other in such cases

officer of the corporation authorized for that purpose as writs ^c^igTS"
of summons are required to be' in like cases, and shall be served

on the corporators, creditors, dealers and others interested in

the affairs of the company, by publishing a copy thereof, at

least weekly, for not less than three successive weeks, in some
newspaper printed in the county in which such corporation has

its only or principal place of business, or if there be no such
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newspaper published, then by posting a copy of such summons
at the door of the court-house of such county, and publishing

a copy thereof for the time and in the manner aforesaid in the

newspaper published nearest the county-seat of the county in

which such corporation has its only or principal place of busi-

ness, or in some newspaper published in the city of Raleigh;

and such publication shall be deemed and held sufficient ser-

vice on all the corporators, creditors, of, or dealers with such
corporation, and all such corporators, creditors or dealers or

other parties interested, may intervene in said proceedings and
become parties thereto for themselves, or for others in like in-

terest, under such rules as the court for the purpose of justice

shall prescribe.

Consequences 39. Upon a judgment for the dissolution of any corporation,

-lm-'JT' ^ne cour ^ mav appoint a receiver of its effects and make the

199, s.39.'
' proper order for the settlement of its affairs ; after such judg-

ment it shall continue to exist, and its corporate name may be
used under the order of the court for the following purposes
only:

(1.) The collection of all debts owing to it

;

(2.) The sale of all its property and effects

;

(3.) The payment of all persons having just claims against it

;

(4.) The distribution of its surplus effects among the corpo-

rators
;

(5.) The payment of all costs connected with the settlement

:

Advertisem't 40. Every judgment for the dissolution of a corporation shall

i87i-*2
0l

o ^g?' ^e Polished as the summons is required to be in section thirty-

s. 40. '
'

' eight of this chapter.

How the cap- 41. A corporation can increase its capital stock or add to the
itai stock may nUmber of its shares only by a vote of a majority both in num-
—1871-% c. ' ber and in value of the stockholders at a general meeting of
199, s. 41. the stockholders held pursuant to the by-laws ; every such

increase shall be registered as the plan of incorporation is re-

quired to be, and a reference to such registration shall be made
in the margin of the registration of said plan. It shall also be
advertised as a summons is required to be by section thirty-

eight of this chapter.

Of insurance ^' Every corporation doing the business of maritime, fire or

companies.— life insurance, shall make to the Secretary of State, at least

J
8
42

'

3
'

C ' 199
' once m eacn year >

a* sucn ^me anc
^
m sucn f°rm as snaU De

prescribed by him, a report of its condition, which shall be
sworn to by the chief officer of the company, or by some other

officer appointed for the purpose, and shall be published at the

expense of the company in some newspaper selected by said

Secretary, published in the city of Raleigh.

Secretary to 43. Once in each year the Secretary of State shall appoint

SP^Swi^r some competent person to examine into the affairs of every cor-

c 199, s. 43. ' poration which insures against loss, either by the perils of the

sea or rivers, or by fire, or which insures lives, or which grants

annuities or holds property in trust or receives money on de-

posit, who shall be paid by such companies a reasonable com-
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pensation, not to exceed ten dollars per day while engaged in Compensation

such examination. He shall report to the Secretary of State

the"result of his examination, and whether, in his opinion, the

said companies respectively are safe and are doing their busi-

ness on safe principles, and such report shall be published by
the Secretary at the expense of the company.

44. It shall be the duty of every officer of every corporation Duty ofoffi-

mentioned in the next preceding section, having in his pos- rations^ex-
session or control any books, accounts or paper of any company hibit books.—

of which he is an officer, to exhibit the same on demand to any
J®j£"

2
'
c * 199

>

person who shall be appointed under section forty-three of this

chapter, and to give to such person all the information neces-

sary to enable him to make a full and correct report ; and every

such officer failing or refusing so to do, or making to any per-

son appointed under section forty-three of this chapter, know-
ingly or carelessly, any false statement respecting the affairs of

the corporation of which he is an officer, shall be deemed guilty

of a misdemeanor, and, on conviction, punished by fine and
imprisonment, at the discretion of the court.

45. No bill to incorporate any company shall be read in either Tax on bills

house of the General Assembly unless the same shall be accom- tiJn^re^enSd
panied by a receipt from the Treasurer of the State for twenty- to general as-

five dollars. TSfiSS
46. If a sale be made under a deed of trust or mortgage, Sales under

executed by any company on all its works and property, and ^!i^»
f

g

tr

^
8t '

there be a conveyance pursuant thereto, such sale and convey- i3i,s. I.

'

ance shall pass to the purchaser at the sale not only the

works and property of the company as they were at the time
of making the deed of trust or mortgage, but any works
which the company may, after that time and before the sale,

have constructed, and all other property of which it may be
possessed at the time of the sale other than debts due to it.

upon such conveyance to the purchaser, the said company
shall, ipso facto, be dissolved, and the said purchaser shall

forthwith be a corporation, by any name which may be set

forth in the said conveyance, or in any writing signed by him
and recorded in the same manner in which the conveyance
shall be recorded.

47. The corporation created by or in consequence of such Corporation

sale and conveyance shall succeed to all such franchises, rights anaiuucceed*
and privileges, and perform all sueh duties as would have been to rights, <fec

had or should have been performed by the first company but for JjJ
8
Jfjjf

'

c"

snch sale and conveyance, save only that the corporation so

created shall not be entitled to the debt6 due to the first com-
pany, and shall not be liable for any debts of, or claims against,

the said first company which may not be expressly assumed
in the contract of purchase ; and that the whole profits of the
business done by such corporation shall belong to the said

purchaser and his assigns. His interest in the corporation shall

be personal estate, and he or his assigns may create so many
shares of stock therein as he or they may think proper, not
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Expiration of

corporation,
&c—1872-'3,

c. 131, s. 3.

exceeding together the amount of stock in the first company
at the time of the sale, and assign the same in a book to be
kept for that purpose. The said shares shall thereupon be on
the footing of shares in joint stock companies generally, ex-

cept only that the first meeting of the stockholders shall be
held on such day and at such place as shall be fixed by the

said purchaser, of which notice shall be published for two
weeks in a newspaper.

48. When such corporation shall expire or be dissolved, or its

corporate rights and privileges shall have ceased, all its works
and property and debts due to it shall be subject to the pay-

ment of debts due by it, and then to distribution among the

members according to their respective interests ; and such cor-

poration may sue and be sued as before for the purpose of col-

lecting debts due to it, prosecuting rights under previous con-

tracts with it, and enforcing its liabilities and distributing the

proceeds of its works, property and debts among those entitled

thereto : Provided, that all debts and contracts of any corpo-

ration prior to or at the time of the execution of any mortgage
or deed of trust by such corporation, shall have a first lion upon
the property, rights and franchises of said corporation, and
shall be paid off or secured before such mortgage or deed of

trust shall be registered.

49. The provisions of sections forty-six, forty-seven and forty

-

EdS? --187^ eight, of this chapter shall not apply to any company in which
'3, c. 131, s. 4. the State of North Carolina has any interest.

Proviso.

Limitation of

OHAPTEK 2 7

COUNTIES AND COUNTY COMMISSIONERS.

Section

1. Every county a body politic.

2. How its powers can be exercised.

3. Power to sue and be sued, to pur-

chase land, to make contracts, &c,
and to dispose of property.

4. Proceedings by or against county.

5. Commissioners to hold meeting.

6. Majority of board a quorum.

7. Chairman.

8. Powers of commissioners : To levy

taxes. To exempt from capitation.

To provide for the pfiyment of

debt. To submit certain proposi-

tions to a vote of electors. To or-

der elections, &c. To make orders

respecting property. To audit ac-

Seotioic

counts, &c. To purchase proper-

ty, &c. To designate site for any

county building, under certain reg-

ulations. To erect county build-

ings, <fcc. To repair county build-

ings. To construct and repair

bridges in certain cases. To bor-

row money. To raise highway

money. To divide county into

districts and report to General As-

sembly, <fec. To erect, divide or

alter townships. To order the

laying out, alteration or discontin-

uance of highways. To hear ap-

peals. To exercise authority in

c«rtain cases in relation to high-
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Section-

ways, &c. To appoint an inspector

of highways and bridges. To
provide for the erection of a house

of correction. To appoint a super-

intendent thereof. To provide for

the employment of certain prison-

ers. To appoint proxies to repre-

sent interest held by county. To
sell or lease real property. To
provide for the maintenance of the

poor. To employ overseer. To
cause removal, &c, of certain poor

persons. To establish public hos-

pitals. To procure weights and

measures. To appoint commis-

sioners to open and clear rivers and

creeks. To license keepers of

inns, peddlers, &c. To establish

public landings. To appoint in-

spectors and to try them for mis-

behavior in office and to remove

them. Proviso in relation to the

eity of Wilmington. To appoint

turners up of tobacco. To appoint

pickers. To purchase or rent

ground, warehouses, &c, for to-

bacco inspectors. To allow sala-

ries to inspectors and to prescribe

rules. To regulate certain prices.

To appoint persons to receive

moneys. To appoint inspectors of

firewood for the city of Newbern.
To appoint inspectors of provis-

ions and forage, To license auc-

tioneers. To induct into office

certain county officers. To take

and approve bonds. To require

from any county officer a report

under oath. To authorize their

chairman to issue subpoenas. How
suoh subpoena shall be served. To
adopt a seal.

Section

9. Vote of majority of members neces-

sary to exercise powers.

10. Accounts to be made out in items.

Affidavit of claimant to be filed

with claim. Board may disallow

claim.

11. Certain fees and costs to be paid by
township or city where offence

committed. How bill of fees shall

be made out. How assessed. Not
applicable to felonies.

12. Accounts to be numbered. To be

entered on minutes. Not to be

withdrawn except as evidence.

13. Board to make annual publication

of accounts audited. To make
statement of county revenue and

charges. Of permanent debt.

14. When commissioners to qualify

and enter upon office. Oaths of

office to be filed.

15. Pay of commissioners.

16. Pay of clerk.

. 17. Neglect of duty a misdemeanor.

18. Duty of clerk.

19. Clerk to publish an annual state-

ment.

20. Neglect to publish statement a mis-

demeanor.

21. Certified copies of record declared

evidence in all courts.

22. Finance Committee.

2B-. Power of committee. Misdemeanor.

24. Committee to report.

25. Oath administered by clerk of the

Superior Court.

26. Bemuneration.

27. Purchase of county bonds con-

firmed.

28. Lawful to purchase liabilities of

counties.

29. Commissioners to fill vacancies.

1. Every County is a body politic and corporate, and has

the powers specified by statute, or necessarily implied in such

a body and no others.

2. Its powers can only be exercised by the Board of Com-
missioners, or in pur&uance of a resolution adopted by them.

3. It has power :

(1.) To sue, and be &ued, in the name of the Board of Com-
missioners.

(2.) To purchase and hold land within its limits, and for the

use of its inhabitants, subject to the supervision of the General
Assembly.

Every county
a body politic,—1S68, c. 20,

s. 1.

How its pow-
ers can be ex-
ercised.—1868,
c. 20, s. 2.

Power to sue
and be sued.—
1868, c, 20. s.

3.

To purchase
land.
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To make con-

tracts, &c.

To dispose of

property.

Proceedings
by or against

county.— 1 868,

c. 20, s. 4.

Commission-
ers to hold
meetings.-*'

1868, c. 20, s,

5.

1868-'9, c. 259.

Quotum.—
1868, c. 20, a.

6.

Chairman.—
1868, c. 20, s.g

7.

Powef of com-
missioners to

lew taxes.—*

1868, c. 20, 8.

8.

To exempt
From capita-
tion tax.

To provide for

payment of

To submit cer-

tain proposi-
tions to a vote
of electors.

To order elec-

tions, <fec.

To make or*

ders respect-
ing property.

(3.) To make such contracts, and purchase and hold such
personal property as may be necessary to the exercise of its

powers.

(4.) To make such orders for the disposition or use of its

property as the interest of its inhabitants require.

4. All acts or proceedings by or against a County, in its cor-

porate capacity, shall be in the name of the Board of Commis-
sioners of the County.

5. The Board of Commissioners in each County shall hold
a regular meeting at the court house, on the first Monday in

September and March in each year. They may hold special

meetings on the first Monday in every month, and no special

meeting shall be holden for more than two days. Every meet-
ing shall be open to all persons. They may adjourn their regr

ular meetings in March and September, from day to day, until

the business before them is disposed of.

6. A majority of the Board shall constitute a quorum.
7. They shall, at each regular September meeting, choose

one of their number as Chairman for the ensuing year. In his

absence at any meeting, the members present shall choose a

temporary Chairman.
8. The Commissioners have power

:

(1.) To levy in the several Counties, for County purposes,

the necessary taxes in the like manner with the State taxes,

but the taxes so levied by them shall never exceed the double

of the State tax, except for a special purpose, and with the

special approval of the General Assembly. All taxes shall be
levied at their regular meeting on the first Monday of Feb-
ruary.

(2.) To exempt from capitation tax in special cases o& ac-

count of poverty and infirmity.

(3.) To provide by taxation or otherwise, for the prompt
and regular payment, with interest, of any existing debt due
by bond or otherwise from any County, except a debt, or the

interest on any debt, contracted directly or indirectly in aid or

support of the rebellion.

(4.) To submit to a vote of the qualified electors in the

County, any proposition to contract a debt or loan the credit

of the County under Sec. 7, Art. VII, of the Constitution ; to

order the time for voting upon such proposition, which shall

be Upon public notice thereof, at one or more places in each

Township in the County, and publication in one or more
County newspapers, if there be any, for three months next
immediately preceding the time fixed on ; and such election

shall take place, and be conducted under the laws as prescribed

for the election of members of the General Assembly ; and the

Commissioners shall provide for giving effect, in case of the

adoption of the proposition, to the expressed will of a majority

of the qualified voters in such election.

(5.) To make such orders respecting the corporate property

of the County as they deem expedient.
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(6.) To liquidate and audit accounts against the County, and To audit ac-

iirect the raising of the sums necessary to defray them. counts, <fcc.

(7.) To purchase real property necessary for any public To purchase

County building, and for the support of the poor ; and to de- ProPerty, de-

termine the site thereof, where it has not been already located.

(8.) To remove or designate a new site for any County To designate

building; but the site of any County building already located J^^iSkl-
shall not be changed, unless by a unanimous vote of all the mg under oer-

members of the Board, at the regular September meeting, and tainregpila-

unless upon notice of the proposed change, specifying the new
site. Such notice shall be published in a newspaper printed

in the County, if there be one, and posted in one or more pub-

lic places in every Township in the County, for three months
next immediately preceding the annual meeting at which the

final vote on the proposed change is to be taken. Such new
site shall not be more than one mile distant from the old, ex-

cept upon the special approval of the General Assembly.

(9.) To erect the necessary County buildings, and to raise by To erect coun-

tax upon the County the money necessary for their erection. tv buildings,

(10.) To repair the County buildings, and raise the expense ToVepair
thereof by tax. county buiid-

(11.) To construct and repair bridges in the County, and to To
g
construct

raise by tax the money necessary therefor, where, in their and repair

judgment, the Township Board of Trustees cannot conveni- l^nS!£
eer ~

ently, and without unreasonable burden to the inhabitants, con-

struct or repair the same ; and when a bridge is necessary in

like cases, over a stream which divides one County from an-

other, the Commissioners of each County shall join in con-

structing or repairing such bridge; and the charge thereof

shall be defrayed by the Counties concerned, in proportion to

the number of taxable polls in each.

(12.) To borrow money for the necessary expenses of the To borrow

County, and to provide for its payment, with interest, in yearly money-
\

installments or otherwise, by taxation.

(13.) To raise by tax, the necessary highway moneys in such To raise big!,-

manner as may be prescribed by law. way moneys

(14.) To divide each County into convenient districts, to de- To divide

termine the boundaries and prescribe the names of said dis- ?°^f
ty ir$°

tricts, and to report the same to the General Assembly before port to Gem i-

the first of January, eighteen hundred and sixty-nine. They ^Assembly,

shall cause a map and survey of said districts, when fully com-
pleted, to be filed in the office of the Clerk of the Board of

Commissioners of each County, and of the Secretary of State.

(15.) To erect, divide or alter Townships in the manner fob To erect, al-

lowing : In any County, any three freeholders of each Town-
ship to be affected, may. after the notice presently to be men-
tioned, apply by petition to the Board of Commissioners, at

the regular March or September meeting, to erect a new
Township, or divide an existing Township, or alter the bound-
aries thereof. IN otice of the application shall be posted in one
or more public places in each of such Townships, and publish-

18

ide or alter

townships.

1871-'2, c. 4?.
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ed in one or more newspapers printed in the County, if there-

be any, for at least four weeks immediately preseding the regular
March or September meeting at which the application is made
t« » the Board. A map and survey of all the Townships affected,

showing the proposed alterations, shall be furnished to the*

Board, a copy of which, if the application is granted, shall be
tiled with a certified statement of the action of the Board, in

the office of the Clerk of the Board of Commissioners of the
County, and of the Secretary of State. Whenever the Board
erect a new Township, they shall designate its name, fix the
time and place of holding the first election, and appoint two-

electors and a clerk, who shall open and keep the polls, and
exercise all the powers necessary to an organization of the
Township, as provided in Art. VII.. Sec. 5, of the Constitu-
tion.

To order the (16.) To order the laying out, alteration, or discontinuance

terat^ordfs- °^ ai,J highway, *n cases where tljey deem such highway im-
conti'miance of portant, and necessary to the public convenience, and are sat-
Mghways.

j.^fied that the authority of the Township Board of Trustees
will n*>t be exercised to lay out, alter, or discontinue the
same. But the Commissioners shall not move in the first in-

stance, in such proceeding, except upon the written petition

of not less than six electors, resident in the Townships, or in

each of the Townships, where the highway is located, or the
proposed route lies. And personal service of not less than
ten davs, of such petition and the time and place of hearing
the same, must be made on the Clerk of each Township to be
affected thereby.

To hear ap- (17.) To hear and determine, as prescribed by law, all ap-
peals, peals from Township Board of Trustees in matters respecting

roads and bridges.

To exercise (18.) To exercise authority in laying out, altering, repairing

2rt2n
ty

aes
a discontinuing highways ; in establishing and settling ferries

;

in relation to in building and keeping up bridges; in laying off or discontin-
highwaya, &c u[ng cart-ways ; in providing draws in all bridges where the

same may be necessary for the convenient passage of vessels
;

in appointing overseers of highways ; in excusing persons from
working on the highways ; in allowing- and contracting for the

building of toll-bridges and taking bond from the builders

thereof ; and in licensing the erection of gates across highways.

This authority shall be exercised under the rules, regulations
T

restrictions and penalties in all respects prescribed and imposed
in the chapter of this Bevisal entitled Roads, Ferries and
Bridges. The Clerk of the Board shall perform the duties

heretofore enjoined upon the Clerk of the County Court.

Power ofcom- (19.) To appoint an inspector of highways and bridges for
missioners to

the County, if they deem it necessary ; to fix and provide for
-appoint an in- , .

-7 ' .. » , -, . , . ,
JJ , .

r
. .

" .,-,

*pector of his compensation, and regulate his duties, not inconsistent with
highways and the ]aw8 f the State The Commissioners of two or more

Counties may unite in employing an Inspector of highways and
bridges, and apportioning his compensation between the re-

spective Comities as may be agreed.
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(20/) To make provision, if they deem it necessary, for the To provide for
^ . ' . . *¥ X rr j* f^ i.- i the erection of

erection m each County, of a House of Correction, where va- a house of eo*-

grants and persons guilty of misdemeanors shall be restrained rectiou.

and usefully employed ; to regulate the employment of labor To appoint a

therein ; to appoint a Superintendent thereof, and such assist- superintend'nt

ants as they may deem necessary, and fix their compensation.
t ereo '

(21.) To provide, under such regulations as they deem best, To provide for

for the employment on the highway or public works in the ^J^Sjjn
County, of all persons condemned to imprisonment with hard prisoners.

labor, and not sent to the Penitentiary.

(22.) To appoint proxies to represent, in any annual or other To appoint

meeting, the shares or interest held by any County in a Bail- proxies to rep-

road Company or other corporation, in the manner heretofore heidbycoun-

exercised by the Justices of the County Court, under the char- *7-

ter of such corporation or any special acts of the General

Assembly authorizing County subscriptions in such cases.

(23.) To sell or lease any real property of the County, and To sell or lease

Convey the Same. \
*

real property.

(24.) To provide by tax for the maintenance, and *to do all To provide for

such matters and things as they may deem expedient, Tor the nanCe^f the

comfort and well-ordering of the poor ; to employ, biennially, poor.

by public letting or otherwise, some competent person as over- To employ

seer of the poor ; to institute proceedings by the warrant of overseer -

their Chairman against any person coming into the County
who is likely to become chargeable thereto and to cause the

To c ,mge re _

removal of such poor person to the County where he was last movai, &c, of

legally settled ; and to recover by action in the Superior Court ce

fs
ai

^s

poor

from the said County, all the charges and expenses whatever
incurred for the maintenance or removal of such poor person.

(25.) To establish public hospitals for the County in cases of To establish

necessity, and to make such rules, regulations and by-laws as Public hospit-

they deem useful, for preventing the spread of contagious and
infectious diseases, and for taking care of those afflicted there-

by, the same not being inconsistent with the laws of the State

;

and they shall raise by taxation the necessary moneys to defray

the charges and expenses incurred under this sub-division.

(26.) To procure for their respective Counties sealed weights To procure

and measures, according to the standard prescribed by the mealures!

nd

Congress of the United States ; and to electa Standard-keeper,

who shall qualify before the Board and give bond approved by
them, as prescribed by law.

(27.) To appoint a Commissioner, in case they deem it expe- To appoint

dient, to open and clear the rivers and creeks within the commissioner

County or where such river or creek forms a County line or a clear rivere

part thereof. For this purpose they are authorized to with- and creeks.

draw from the public roads such hands as they deem necessary,

and allot them to such work under overseers and the direction

of the Commissioner. They may impose the duties of this

sub-division on the Inspector of highways and bridges when
appointed ; and they shall in all respects conduct the opening
and clearing of such rivers and creeks as prescribed by law.
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To license

keepers of inns
peddlers, &c.

To establish

public land-
ings.

To appoint in-

spectors and
to try the in for

misbehavior
in office and
to remove
.them.

•Proviso in re-

lation to dtty

of Wilming-
ton.

To appoint
turners up of
tobacco.

To appoint
pickers.

Pickers to be
removed for

misbehavior.

To purchase or
rent ground,
warehouses,
&c.,fortobao-
co inspection.
Allow salaries

to inspectors.
Prescribe
rules.

To regulate
certain prices.

(28.) To license keepers of inns, taverns or ordinaries, ped-

dlers and retailers of spirituous and other liquors as prescribed

by law. No license shall be good for more than one year, nor
granted to two or more persons to peddle as partners in trade.

(29.) To establish such public landings and places of inspec-

tion within their respective Counties as they may think neces-

sary and convenient ; to appoint not more than six inspectors

in any town or city, who shall hold office for two years ; and
give bond before the Board, payable to the State of North
Carolina and renewed annually, with two sufficient sureties,

in the sum of one thousand dollars, conditioned for the faithful

discharge of their duties ; to bring before the Board, by the

summons of the Chairman, any Inspector charged, on written

complaint, with neglect, malpractice or misbehavior in office,

and on proof thereof to remove him from office and appoint

another in his stead ; and to fill, from time to time, any vacancy
arising from any cause. The Commissioners may appoint, for

the purpose of inspecting timber, such number of inspectors

as they consider necessary ; Provided, That the provisions of

this sub division shall not apply to the City of Wilmington, so

far as the same are in conflict with the provisions of an act

ratified on the twenty-seventh day of July, A. D. one thou-

sand eight hundred and sixty-eight, entitled "An act concerning
inspectors for the City of Wilmington." The County Com-
missioners shall appoint not exceeding ten persons, where there

may be an inspection of tobacco established, to turn up and
cooper tobacco. The turners up shall hold their appointments
during good behavior, but the inspectors shall be judges of

their behavior ; and if the inspectors find them deficient in

duty, they shall report them to the Commissioners, who shall

examine the charge alleged, and if the turners up are found
guilty, the Commissioners shall remove them and appoint others.

The Commissioners shall appoint, where any public inspec-

tion of tobacco is established, two persons skilled in tobacco,

to be pickers, and may authorize one of the pickers to act in

the room of an inspector, who is unable to attend to his duties,

and in such case, the picker shall take the oath of an inspector

and receive his allowance. Upon complaint made against any
picker, the Commissioners shall inquire into the nature thereof,

and if such picker has been guilty of any misbehavior, in the

execution of his duty, they shall remove him and appoint an-

other in his stead.

The Commissioners may, at the expense of the County,
purchase or rent ground, build or rent warehouses, provide

scales and weights for a tobacco inspection, and allow such

salaries to the inspectors as they judge proper, to be paid as

a County charge ; and also order and limit the times for the

attendance of the inspectors at their respective warehouses.

The Commissioners shall from time to time regulate what
shall be paid as warehouse rent for each hogshead of tobacco,

and shall appoint some fit person to receive such moneys, who
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shall be accountable to them for the same ; and they shall, as

occasion may require, appropriate any part of said moneys in

repairing or rebuilding their warehouses.

The Commissioners of Craven County may appoint one or inspectors of

more inspectors of firewood for the City of Newbern, who, cLtyTf°New-
before entering on their duties, shall take the oaths and give bern.

the bonds required of other inspectors.

The Commissioners of any County may appoint for their To appoint in-

County an inspector of provisions and forage, who shall hold p^ovisSn^and
his office for five years and give bond as other inspectors, and forage.

be entitled to such fees as the Commissioners may prescribe.

(30.) To license, for the term of one year, any number of To license auc-

persons to exercise the trade and business of auctioneers in tloneers -

each county, and to take their bonds as prescribed by law.

(31.) To qualify, and induct into office at the annual meeting To induct into

on the first Monday in September after a general election, or co^ftyofficers.

at any time when a vacancy in any of the county officers shall

be filled, the Clerk of the Superior Court, the Sheriff, the Cor-

oner, the County Treasurer, Register of Deeds, and County
Surveyor ; and to take and approve the official bonds of the

said county officers, which they shall cause to be registered and ap°prove bonds

the originals to be deposited with the Clerk of the Superior ot same -

Court, except the bond of the said Clerk, which shall be depos-

ited with the Register of Deeds for safe keeping.

(32.) To require from any county officer, or other person em- To require

ployed and paid by the county, a report, under oath, at any t^officS^a^e

time, on any matter connected with his duties. A neglect to port under

comply with such requirement shall be a misdemeanor.

(33.) To authorize their chairman to issue subpoenas to com- To authorize

pel the attendance before the board, of persons, and the pro- toTssue^ub^
duction of books and papers relating to the affairs of the county, poenas.

for the purpose of examination on any matter within their

jurisdiction.

The subpoena shall be served by the sheriff or any constable How such sub-

to whom it is delivered ; and upon return of personal service served
8 la e

thereof, whoever neglects to comply with the subpoena or re-

fuses to answer any proper question, shall be deemed guilty of

contempt and punishable therefor by the board. A witness is

bound in such case to answer all the questions which he would
be bound to answer in like case in a court of justice ; but his

testimony given before the board shall not be used against the

witness on the trial of any criminal prosecution other than for

perjury committed on the examination.

(34.) To adopt a seal for the county, a description and im- To adopt a

pression whereof shall be filed in the office of the Superior 6eaL

Court Clerk and of the Secretary of State.

9. For the exercise of the powers mentioned in any of the Vote of major-

sub-divisions of the preceding section, a vote of a majority of bers°ne^es?ary

all the members is necessary in all cases, unless otherwise spe- to exercise

dally provided. S™™:^
1868

10. No account shall be audited by the board for any services Accounts to be
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made out in

items.—1868,.
c. 20, s. 10.

To have affi-

davit of claim-

ant filed with
them, &c.

Board may-
disallow.

Certain fees

and costs to he
paid by town-
ship or city

where offence

was commit'd.
—1868, c. 20,

8. 11.

How hill of
fees shall be
made out.

How assessed.

Not applicable

to felonies.

Accounts to be
numbered.

—

1868, c 20,s.

12.

To be entered
on minutes.
Not to be
withdrawn ex-

cept as evi-

dence.

Board to make
annual publi-
cation of ac-

counts audited
—1868, c. 20,

s. 13.

To make state-

ment of county
revenue and
charges.

Of permanent
debt.

When com-
missioners to

qualify and
enter upon of-

fice.—1868, c.

20, s. 14.

Oaths of office

to be filed.

Pay ofcom-
missioners.

—

1868, c. 20, s.

15.

1872-'3, c.108.

or disbursements, unless it is first made out in items and has
attached to, and filed with it the affidavit of the claimant that

the services therein charged have been in fact made and ren-

dered, and that no part thereof has been paid or satisfied.

Each account shall state the nature of the services, and, where
no specific compensation is provided by law, it shall also state

the time necessarily devoted to the performance thereof. The
board may disallow or require further evidence of the account,,

notwithstanding the verification.

11. All fees and costs of magistrates or other officers for the
arrest or trial of persons charged with misdemeanors, including

cases of vagrancy, where the s&me are not collected out of the

defendant, shall be paid by the township or city, where the
offence was committed. The clerk and magistrate or other

officer making out such bills of fees and costs, shall specify

thereon the place of offence, and the board shall assess the same
upon the township or city specified. This section does not ap-

ply to felonies.

12. All accounts presented in any year, beginning at each

regular meeting in September, shall be numbered from one up-

wards, in the order in which they are presented ; and the time

of presentation, the names of the persons in whose favor they

are made out, and by whom presented, shall be carefully en-

tered on the minutes of the Board ; and no such account shall

be withdrawn from the custody of the Board or its Clerk, ex-

cept to be used as evidence in a judicial proceeding and forth-

with returned.

13. The Board shall cause to be posted at the court-house,,

and to be published in one or more County newspapers, if

there be any, within five days after each regular September
meeting and for, at least, four successive weeks, the name of

every individual whose account has been audited by them, the

amount claimed and the amount allowed ; and also, at the same
time, a full statement of County revenue and charges, showing
by items the income from every source and the disbursements

on every account for the past year, together with the permanent
debt of the County, if any, when contracted and the interest

paid or remaining unpaid thereon.

14. The Commissioners shall qualify and enter upon their

office hereafter, on the first Monday of September next suc-

ceeding their election, and they may take the oaths of office

before any person authorized by law to administer oaths. The
oaths of office severally taken and subscribed by them, shall be

deposited with the Clerk of the Superior Court.

15. Except where otherwise provided by law, each Commis-
sioner shall receive for his services and expenses in attending

the meetings of the Board not exceeding two dollars per day,

as a majority of any board fix upon, and they may be allowed

mileage to and from their respective places of meeting, not to

exceed five cents per mile. And the accounts due each Com-
missioner shall be audited by the Board at prescribed in section

ten.
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16. The Board shall fix the compensation of their Clerk. Pay of clerk.

17. Any Commissioner who neglects to perform any duty
~ 1

1^
8

'

c
*

~0,

required of him by law, as a member of the Board, shall be Neglect of d»-

guilty of a misdemeanor, and liable, besides, to a penalty of two Z^,nor.—U0B
hundred dollars for each offence. c- 20, s. 17.

18. It is the Clerk's duty 1 Duty of clerk.

(1.) To record, in a book to be provided for the purpose, all ~\8

l
8

'

c
'
2%

the proceedings of the Board.

(2.) To enter every resolution or decision concerning the

payment of money.

(3.) To record the vote of each Commissioner on any ques-

tion submitted to the Board, if required by any member present.

(4.) To preserve and file, in alphabetical or other due order,

&11 accounts presented or acted on by the Board, and to desig-

nate upon every account audited, the amount allowed, and the

charges for which it was allowed.

(5.) To keep the books and papers of the Board free to the

examination of all persons.

19. The clerk shall annnally, on or within five days next 'Clerk to pub-

before the first Monday of September, make out and certify, statement.—
.and cause to be posted at the court-house, and published in a lees, c. 20, ».

newspaper printed in the county, if there be one, for at least
9 °

four weeks, a statement for the preceding year, showing :

(1.) The amount, items and nature of all compensation au-

dited by the Board to the members thereof severally.

(2.) The number of days the board was in session, and the

distance traveled by the members, respectively, in attending

the same.

(3.) Whether any unverified accounts were audited, and, if

any, how much and for what.

20. Any clerk who intentionally neglects to post and publish Neglect to

the statement required by the preceding section, or knowingly ^^^^
posts and publishes a false statement, shall be guilty of a mis- meanor.—isos

demeanor. c 20. s. 20.

21. Copies of the records of the board, certified by the clerk Certified cop-

under his hand and the seal of the county, are declared evi- ^ci^ecfev^
dence in all the courts of the State. dence in ail

22. The justices of the peace in the several counties of the co^ts-—ises,

State may assemble at the court-house in their respective conn- Finance Com-
ties on the first Monday in each and every year, and a major-

]^
itteej~~ls

\

1~

ity of them being present, they may elect, by ballot, three dis-

creet, intelligent, tax-paying citizens, to be known as the
-a Finance Committee," whose duty it shall be to inquire into,

investigate and report by public advertisement, at the court-

house, and one public place in each township of the county, or

in a newspaper, at their option, if one be published in the
county, a detailed and itemized account of the condition of the

county finances, together with any other information appertain-
ing to any funds, misappropriation of county funds or any
malfeasance in office by any county officers.

23.. For the purpose of rendering the preceding section Power of.com-
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mittee.—18T1-
'2

f c 71, s. 2.

Misdemeanor.

Committee to

report.—1871
-'2, c 71, s. 3.

Oath adminis-
tered by clerk

of the Superi-
or Court.-1871
-'2, c. 71, s. 4.

Bemunerati'n.
—1871-% o.

71, s. 5.

Purchase of
county bonds
confirmed.

—

1868-% c. 269,
a. 1.

Lawful to pur-
chase liabili-

ties of coun-
ties.—1868-9,
o. 269, s. 2.

Commission-
ers to fill va-
cancies.—1868,
c. 4.

effectual, the said finance committee shall have power and au-
thority to send for persons and papers, and any person failing

to obey their summons, or to produce promptly any paper re-

lating or supposed to relate to any matter appertaining to the
duties of the finance committee, shall be deemed guilty of a
misdemeanor, and upon conviction in the Superior Court, shall

be fined and imprisoned at the discretion of the court.

24. It shall be the duty of said finance committee to make
and publish, as herein directed, their report on or before the
first Monday in July of each and every year.

25. The members of said finance committee before entering
upon their duties shall, before the clerk of the Superior Court,,

subscribe to the following oath or affirmation :
" I, A. B., do

solemnly swear (or affirm) that I will diligently inquire into all

matters relating to the receipts and disbursements of county
funds and a true report make, without partiality; so help me,

26. The said committee shall receive a compensation of five

dollars each for the performance of their duties imposed by thi&

chapter.

27. All purchases of county bonds heretofore made by coun-

ty commissioners, are hereby confirmed.

28. It shall be lawful for county commissioners to purchase,,

at any price not more than their par value and accumulated
interest, any of the outstanding liabilities for their counties.

29. Every vacancy occurring in any of the offices provided
for in Article YII of the Constitution of North Carolina, shall

be filled unless otherwise provided for by law, by a majority of
the board of county commissioners of the county in which such
vacancy may occur : Provided, that any vacancy occurring in

the county commissioners of any county shall be filled by the

Governor of the State.

CHAPTER 28.

COUNTY BOUNDARIES,

Section

1.. Disputed lines between oounties,

how settled.

2. Commissioners sworn. Persons em-

ployed, to be paid.

Section

3. The military, to be the boundary,

until settled.

Disputed lines 1. Whenever there shall be any dispute concerning the
between coun- dividing line between counties, the County Commissioners of

tied'.—K c. c. each county, interested in the adjustment of said line, a major-
27, s. 1. ity of the Board consenting thereto, may appoint one or more

commissioners, on the part of each county, to settle and fix th%
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line in dispute ; and their report, when ratified by a majority

of the Commissioners in each county, shall be conclusive of

the location of the true line, and shall be recorded in the Reg-
ister's office of each county, and in the office of the Secretary

of State.

2. The commissioners, before entering on the duties assigned comm'rstobe

them, shall be sworn before a justice of the peace; and they, JJJJ^JjZT
with all others employed, shall be allowed reasonable pay for ed to be paid.

their labors. ~f-
°- c - 27

'

3. In all controversies in and out of court, where, before r^he mnitary

such disputed boundary is settled and fixed, it shall be mate- to be the

rial to ascertain the boundary, that shall be regarded as the true eettied.—e?c!
boundary which is recognized in mustering the militia. c. 27, s, s.

C HAPTEE 2 9.

COUNTY REVENUE AND CHARGES.

Section

1. Collected by sheriff as State taxes.

2. Fines, <fcc., to be paid to county

treasurer.

8. Tax on indictments and suits.

4. Sheriff to collect and pay over fines,

amercements, &c.

5. Clerk to render annual statement of

fines, &c.

6. Penalty on clerk, sheriff, &c, for

failing to pay over county money.

7. Witnesses for State paid by the

county, when.

8. County wherein the offence is done,

Section

to pay costs, and receive the fines,

&c.

9. Claims, &c, against the county num-
bered by clerk, and copy furnished

to chairman, annually.

10. Penalty for failing to number claims,

&c. His fee for service.

11. A statement ofmoneys received and

paid out for county purposes, to be

set up in the court-house.

12. Power of county in disposing of

county funds.

13. Any officer failing to settle after ten

days' notice, to forfeit $100.

Collected hj
1. The county and poor taxes shall be collected by the sher- sheriff as state

iffs of the respective counties, who shall be entitled to the same ^Is's/a!
°'

commissions and subject to the same, rules and regulations, in

respect to their settlement of the said taxes, with the county
treasurer, as they are in their settlements of the public tax with
the Treasurer of the State ; and they shall also settle with the

treasurers of their counties, for the taxes on the unlisted prop-

erty in their counties, under the same rules and regulations as

they account with the Auditor of the State.

2. All fines, forfeitures, amercements, and taxes on suits in Pines, &c, to

any court, other than the Supreme Court", shall be accounted £ unty
d
treas-

for and paid to the county treasurers, by the officers receiving urer.—K. c. c
them, for the purpose of defraying the costs of State prosecu- 28

'
s

"
8>

tions, and the contingent expenses of the county.
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Tax on indict-

ments and
suits.—E. C. c.

28, s- 4.

Sheriff to col-

lect and pay-

over fines,

amercements,
Ac—S. C. c
28, s. 5.

Clerk to ren-
der annual
statement of

•fines, <fcc.—E.
C. o. 28, s. 6.

Penalty on
clerk, sheriff,

&c , for failing

to pay over
county money.
—E. C. o. 28,
.«. 7.

Witness for

the State paid
by county,
when,—E. G.
-c 28, s. ft.

bounty where-
in the offence
is done to pay
costs, and re-

ceive the fines,

Ac—E. C. c.

28, s. 10.

Claims, &c,
-against the
-county num-
bered by clerk
.and copy fur-
nished to

•chairman an-
nually.—E. C.

e.^fs. 12.

3. On every indictment, or civil suit, tried or otherwise dis-

posed of in the Superior Courts, the parties convicted or cast,

shall pay a tax of one dollar.

4. The sheriffs of the respective counties shall collect and
receive all fines, amercements, forfeited recognizances, and
penalties imposed, adjudged, or decreed by any court of the

State, and shall pay them over to the respective county treas-

urers entitled to receive the same, within three months after

they shall be received, and shall return a transcript, at the time
of settlement with the treasurers, which shall contain the names
of all persons from whom fines, forfeitures, and amercements
shall have been collected, and the amount from each person
received.

5. The clerks of the several courts shall, annually, on or be-

fore the first day of January in every year, make a full and
complete return to the respective county treasurers of all snch
taxes, fines, forfeitures, and amercements, which shall have been
imposed, adjudged, or decreed in the preceding year, the names
of the persons who shall have paid such taxes, and of those

who have been fined, amerced, or adjudged to have forfeited

their recognizance.

6. If any clerk of the Superior Court, or any sheriff, shall

fail or neglect to account for, and pay to the county treasurers

of their respective counties, any taxes on suits, or any fines,

forfeitures, and amercements, as required by this chapter, or

shall fail to make the returns herein specified, he shall forfeit

and pay five hundred dollars, to be recovered, in the name of

the State, by the county treasurer for the use of the county.

1. Witnesses, summoned or recognized, on behalf of the

State, to attend on any prosecution in the Superior Court,

where the defendant is insolvent, or by law shall not be bound
to pay' the same, and the court do not order them to be paid by
the prosecutor, shall be paid by the county in which the pros-

ecution was commenced. And in all cases, wherein witnesses

may be summoned or recognized to attend any Superior Court,

to give evidence in behalf of the State, and the defendant shall

be discharged, and in eases where the defendant shall break jail

and shall not afterwards be retaken, the court shall order the

witnesses to be paid.

8. In all cases where the county is liable to pay costs, that

county, wherein the offence shall have been charged to be com-
mitted, shall pay them. And all fines, forfeitures, and amerce-

ments accruing in the ease, 6hall be accounted for and paid to

the treasurer of that county.

9. The clerk of the County Commissioners, if so ordered

by the Board, shall number all claims, orders and certificates

that may be allowed by the Board in a book kept for that pur-

pose, and they shall annually, the day before the Board pro-

ceeds to lay a county tax for the ensuing year, furnish the

Chairman of the Board with a copy of the same.; they likewise

shall insert the different allowances, agreeable to the number,
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failing to num-
ber claims, &c.
His fee for ser-

vice.—K, C. c.

28, s. 13.

in the tax list with which the clerks supply the sheriffs or col-

lectors, in order that the same may be paid according to their

number and priority.

10. Any clerk of the County Commissioners, neglecting to penalty for

perform any part of the duty enjoined by the last section, shall
"

forfeit and pay the sum of twenty dollars for every such offenee,

one half to the use of any person who may sue for the same,

the other half to the county. And such Board may allow the

clerk, for all such services, annually, any sum not exceeding

four dollars.

11. The County Commissioners of each county, at the first ses- A statementof

sion after the first day of September in every year, shall cause the moneys reo'd

proper officer to publish and set up in some part of the court- fOTcounty°pur-

house, an account of the moneys received the preceding year, poses to beset

by taxes or otherwise; stating also what application has been hous^-^p! c.

made of the same, to whom paid, and what claims against the c. 28, s. 14.

county remain undischarged.

12. The County Commissioners are invested with full power power of co.

to direct the application of all moneys arising by virtue of this commas in

chapter, for the purposes herein mentioned ; and to any other C0̂
P
fUnds.-°-K.

good and necessary purpose for the use of the county. c. c 28, s. 16.

13. If any clerk, sheriff, county treasurer, or other officer or Any officer

commissioner, who may hold any county money, shall fail duly failing to set-

to account for the same, the committee of finance shall give da^notice^to
such person ten days' previous notice, in writing, of the time forfeit Sioo.—

and place at which they will attend to make a settlement; and 19
'

every officer receiving notice, and failing to make settlement,

as required by this chapter, shall forfeit one hundred dollars,

to be sued for in the name of the State, and prosecuted for the

use and at the expense of the county, unless the court shall

release the officers from the forfeiture.

P. C. c.

CHAPTER 30.

COUNTY TREASURER.

Section

1. When to qualify and give bond.

2. Commissioners to fill vacancy.

3. County Treasurer to give bond.

4. Delivering of books, papers and

money to successor.

5. Prosecution of bond.

6. Compensation.

7. Speculation in county claims.

8. Treasurer's duties. (1.) To keep

true accounts, &c. (2.) To call on

sheriff, &c. (3.) To exhibit to

Board of Commissioners.

Section

9-. Failure of Sheriff, &c, to account,

&c.

10. Failure of Treasurer a misdemean-

or.

11. What orders county Treasurer not

to pay.

12. Property to be transferred to county

Treasurer, when.

13. Duty of Treasurer.

14. Board to keep record of funds.

15. Treasurer to exhibit books.



284 COUNTY TREASURER. [CHAP. 30.

When to <juai- 1. The County Treasurer shall qualify and give bond before

bond—1868- ^ie Board of Commissioners on the first Monday of Septem-

% o. 157. s. 2. ber next after his election.

Commission- 2. When a vacancy exists from any cause in the office of

eancy.—1868^- County Treasurer, the Board of Commissioners must fill such
•9, c. 157, s. s. vacancy by the appointment of a successor, who, within ten

days after his appointment, shall qualify and give bond as pre-

scribed in this chapter..

County treas- 3. The County Treasurer, before entering office, shall give

bond!—1868- bond in three or more sufficient securities, to be approved by
'9, c 157, s. 4. the Commissioners, payable to the State, conditioned that hie

will faithfully execute the duties of his office, and pay, accord-

ing to law, and on the warrant of the Chairman of the Board
of Commissioners, all moneys which come into his hands as

Treasurer, and render a just and true account thereof to the

Board when required by law or by the Board of Commission-
ers. The penalty of his bond shall be at least double the amount
of county revenue for the preceding year, and the Board of

Commissioners at any time, by an order, may require him to

renew or enlarge his bond. A failure to do so, within ten days

after the service of such an order, shall vacate his office, and
the Board shall appoint a successor.

Delivering of 4:. Whenever the right of any County Treasurer to his office
books, papers eXpires, the books and papers belonging to his office, and all
and money to r », .

r r & to >

successor.— moneys m
a
his hands by virtue of his oince, shall, upon his oath,

i868-'9, c. 157, or^ jn case f frig death, upon the oath of his personal represent-

ative, be delivered to his successor.

Prosecution of 5. The Board of Commissioners shall bring action on the

•9
0nd

'i57

868
~6 Treasurer's bond whenever they have knowledge or a reason-

'
'

8
' able belief of any breach of the bond.

Compensati'n. 6. The compensation of the Treasurer shall be fixed by the
—1868-'9, c, Board of Commissioners, not exceeding one per cent, on mon-

eys received and one per cent, on moneys paid.

Speculating in ?• Any County Treasurer buying up claims against the

2J?&_fj

aim8
- County Treasurer at less than such claims call for on their

157, s. 8.' ' face, shall not be entitled to receive or draw therefor more than

what he actually paid for the same, and the Board of Commis-
sioners may examine him as well as the person from whom the

claim was purchased, on oath, touching what was actually paid.

Treasurer's 8. It is the duty of the Treasurer :

duty.—1868-,9 (1.) To receive all moneys belonging to the county, and all
o. 157, s. 9. other moneys by law directed to be paid to him, and to apply

them and render account of them as required by law.

To keep true (®0 To keep a true account of the receipt and expenditure
accounts, &c. of all such moneys, taking proper vouchers in every case in

books provided for the purpose at the expense of the county.

To caiion (&) To ca^ on tne Sheriff, the Clerk of the Superior Court,

sheriff, &c. or other officer having county moneys in his hands, at least

twice in each year, or as often as may be necessary, to pay over

to him and account for all such moneys.

To exhibit to (4.) To exhibit to the Board of Commissioners, at least five
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misaionoTB.
days before their regular meeting on the first Monday of Sep- board of oom-

ternber in each year, or oftener if they require it, a statement
~

of all his receipts and disbursements during the preceding year,

together with his books, accounts and vouchers, to be audited

and allowed by them. They shall post such statement at the

court-house, or cause it to be published in the county newspaper.

9. In case of the failure or refusal of a Sheriff, Clerk of the Failure of

Superior Court or other officer to account and pay over, when
account *&c.~

called on, as directed under sub-division three of the last sec- i868->9,' c. 157,

tion, the treasurer shall report the facts to the Board of Com- s - 10 -

missioners, who may forthwith bring suit on the official bond
of such delinquent officer, and they are allowed to bring suit on
the official bond of the Clerk of the Superior Court of any ad-

joining county.

10. Any treasurer failing to perform the duties herein eri- Failure of

joined shall be guilty of a misdemeanor, and, on conviction ^^J^nor
thereof, besides other punishment, at the discretion of the —1868-'9, 0.

'

Court, shall be removed from office. 15*» s - 11 -

11. It shall not be lawful for the county treasurers of this what orders,

State to pay out of the funds of the counties, any order or
^easuref^ot

other certificate of indebtedness, issued by the late County to pay, Ac-
Courts, unless the same shall have been audited by the Board 1868 '

c - 19,

of County Commissioners.
12. In all cases where the justices of the peace of any of the Property to be

late County Courts, or the chairman or other officer thereof, cSfy\eas£~
held or now hold by deed, will or otherwise, any property or rer, when.—

^

estate in trust for such county, or for any charitable use or
J

8^ '
°* 8°'

purpose to be administered by the trustee of such estate in and
for the benefit of such county or any of the citizens thereof,

the person or persons so holding such property or estate may
and shall transfer and deliver the same to the treasurer for such
county, to be held by him and his successors in office, and ad-

ministered and applied by him or them under the direction of

the Board of Commissioners for such county, upon such uses,

purposes and trusts, and no other, as are described and declared

by the grantor, testator or other person giving or conveying
the same.

13. It shall be the duty of the county treasurer to take Duty^of treas-

charge of all such funds and to qualify himself both by oath ^o'e. 85,°b. 2.

and bond therefor ; but he shall not be qualified to do so with-

out giving a bond payable to the State in a penalty of double
the estimated value of said funds, with three or more sureties,

each of whom shall be worth at least the amount of the penalty
of the bond over and above all his liabilities and property ex-

empt from execution, which bond shall be taken by the Board
of Commissioners and shall be recorded and otherwise treated

and dealt with as may be the official bond of the treasurer.

14. The Board of Commissioners shall keep a proper record The board to

of all 6uch charitable funds, and when neoessary shall institute
f
66^^^1

proceedings to recover for the treasurer all sucn as may be un- '70, l' 85, s. 3.

justly withheld.
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Treasurer to

exhibit books.
—186 9-' 70, c.

85. 8. 4.

15. The county treasurer, whenever he is required to exhibit

to the Board of Commissioners for the county the financial con-

dition of the county, shall exhibit also distinctly and separately

the amount and condition of such funds, how invested, secured,

used, and other particulars concerning the same.

CHAPTEE 31

COURT-HOUSES, PRISONS AND WORKHOUSES.

Section

1. Court-house and jail to be built and

kept in repair by the County Com-
missioners, who shall lay a tax

therefor.

2. Jails to have four separate apart-

ments.

3. To be visited at each court by grand

jury.

4. Treasurer of public buildings ap-

pointed by County Commissioners.

His duty, bond and compensation.

5. Vacancies filled.

6. Treasurer to settle his accounts an-

nually. On failure to settle or pay,

judgment on motion against him
and sureties and for a penalty of

$100.00.

7. Treasurer recommending repairs.

8. County Commissioners empowered

to establish public workhouses, &c.

9. County Commissioners to appoint

Directors. Duties, &c.

10. County Commissioners to appoint

a bonded manager. His duties,

&c,

Section

11. Cempensation of manager.

12. County Commissioners empowerd

to levy a tax.

13. Penalties incurred by absconding

offenders.

14. Certain persons released.

15. Duties of sheriffs.

16. Managers, duties.

17. Term of office of directors, &c.

18. County Commissioners authorized

to issue bonds in certain cases. \

19. Duty of Chairman of Board.

20. Suits to be brought in the name of

the State.

Two or more counties,, may jointly

establish workhouses.

Directors to be appointed.

23. Manager or superintendent to be

appointed.

24. Houses of correction established

by two or more counties to be gov-

erned by the provisions of this

chapter.

21.

22.

Court-houses
and jails to be
built and kept
in repair by
county com-
missioners
who shall lay
a tax therefor.

E.C.c.30,8.1.

Jails to have

1. Theee shall be kept and maintained in good and sufficient

repair in every county in the State, a court-house and common
jail, at the expense of the county, wherein the same are situa-

ted ; and the County Commissioners of the several counties

respectively, shall lay and collect taxes, from year to year, as

long as may be necessary, for the purpose of building, repairing

and furnishing, their several court-houses and jails, in such man-
ner as they shall think proper ; and from time to time shall

order and establish such rules and regulations for the preser-

vation of the court-house, and for the government and manage-
ment of the prisons, as may be conducive to the interests of

the public, and the security and comfort of the persons confined.

2. The common jails of the several counties shall be provided
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with at least four separate comfortable apartments, one for the four separate

comfinement of white male criminals, one for white female i^c.^.ToX"
criminals, one for debtors, and one other for persons of color. 2.

3. The grand jury, at every court held for their county, shall Visited at each

visit the jail, examine the same, and especially the apartments court by the^

in which prisoners shall be confined ; and they shall report to r. c. c. 30/ s.

the court the condition of the jail and of the prisoners con- s-

fined therein, and also the manner in which the jailor has dis-

charged his duties.

4. The several Boards of County Commissioners, may in their Treaa'rofpub-

discretion, annually, at the first meeting which shall be held SpSiSdl!*
after the first day of January in every year, appoint a suitable «o. comm'rs.

person to act as treasurer of public buildings, who, after ]^^
uty and

having given bond with satisfactory security payable to the

State of North Carolina, in such sum as may be required, for

the faithful discharge of the trust reposed in him, shall super-

intend the public buildings, and from time to time report their

state and condition; shall recommend alterations, repairs, or

improvements, together with the sums requisite for making
them: shall call to account, by suit if necessary, and settle with
all former commissioners who may have received county mon-
eys for such purposes ; shall hear the complaints of persons

confined, respecting their diet and treatment ; shall examine
into the conduct and character of the jailor, aud make infor-

mation thereof to the Board or grand jury of the county, as

circumstances may require ; shall apply for and obtain from
the clerk all papers and documents, properly attested, which
may be necessary for the collection of taxes laid by the Board

;

shall see that the same be collected, accounted for, and applied, compengation
according to the intent of this chapter. He shall hold his R. c. c. 30, ».

office during one year : and, as a compensation for his services, 4 '

shall be entitled to such sum as the County Commissioners
may allow him.

5. Whenever the office of treasurer of public buildings shall Vacancies fill-

become vacant, in any way whatever, the County Commission- |o
T

"

»T sJ

'°'

ers may fill the same, until the annual term of appointment.
7. Treasurers of public buildings are hereby expressly re- Treasurer to

quired, at the term of their election, and before the election, to
gounts^annual-

settle their accounts with the County Commissioners, by exhib- iy.

iting a fair account of their receipts and expenditures, setting On failure to

± Ji ,_i i i f i
'

\
.'

' * A i settle or pay,
lortn the moneys received, and at what time ; the sums expend- judg't on mo-
ed, to whom paid, for what use and at what time ; a complete

Jj.

on against

transcript of which account shall be posted up in the court-house ties, and for a

for public inspection : And if any treasurer of public buildings S^o
1

—t£
f
f

shall fail to settle, as above directed, or to pay the balance 30, &,&.

which may appear to be due from him on such settlement, his

successor, on giving him and his sureties ten days' previous
notice, shall, on motion in any court of his county, be entitled to

have judgment entered against him and his sureties, for all

moneys received by him, with interest from the day of receiv-

ing the same, and the further sum, as a penalty, of one hundred
dollars, for the use of the county.
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Treas^rrecom- 7. When the treasurer, id his report, shall recommend alter-

pairs,Bhutto ations, repairs, and improvements, the County Commissioners,
be done.—R. being satisfied of their utility, may appoint one or more com-
0. c. 30, s. 7. in i S8ioners, in conjunction with the treasurer, to contract for

carrying the same into effect; but, such contract being concluded,
the. powers of the commissioners shall cease ; and the moneys
payable thereon shall be advanced by the treasurer, who shall be
solely responsible and accountable to the County Commission-
ers for the sufficiency of the work, and the disbursement of the
money.

County com- 8. The County Commissioners may, when they deem it ne-
mission'rs em- ce8sarv establish within their respective counties, one or more
powered, to es- ~ t • i <• • • - - - %

tabiishpubKc nt and convenient houses ot correction, with work shops and
^khouses.— other suitable buildings for the safe keeping, correcting, gov-

1.
' ' erning, and employing of offenders legally committed thereto.

They may also, to that end, procure machinery and material

suitable for such employment in said houses, or on the premises

;

and moreover attach thereto a farm or farms ; and all lands

purchased for the purposes aforesaid, shall vest in the directors

hereinafter provided for, and their successors in office. The
said County Commissioners shall also have power to make, from
time to time, such rules and regulations as they may deem
proper, for the kind and mode of labor, and the general man-
agement of the said houses.

County com- 9 The county commissioners shall, annually, appoint not

appointdi^ec- ^e88 tnan ^ve nor lnore tnan n™Q directors for each house oi

tors. correction which may be eotablished, whose duty it shall be to

lsolTc'
*C

's~
superintend and direct the manager hereinafter named in the

2. discharge of his duties ; to visit said houses at least once in

every three months, to see that the laws, rules and regulations

relating thereto are duly executed and enforced and that the

persons committed to his charge are properly cared for, and not
abused or oppressed. They shall keep a journal of their pro*

ceedings, and publish annually an account of the receipts and
expenditures. They shall further make a quarterly report to

their respective county commissioners of the general condition

of their charge, and of the receipts and expenditures of the in-

stitution. They shall also make such by-laws and regulations

for the government thereof as shall be necessary, which shall be
reported to, and approved by, the said Commissioners. The
directors shall be paid for the services rendered, by the county

treasurer, each director first making appear to the satisfaction

of the Board of County Commissioners, by his oath, the char-

acter and extent of the services rendered for which he claims

compensation ; and such payment shall be made by the county

treasurer out of any funds in his hands not otherwise appro-

priated.
County com- 10. The county commissioners shall appoint a manager for

p^fnta^n^d eaca house or establishment, who shall give a bond, with two
manager. or more able sureties, in such sum as may be required, payable

to the State of North Carolina, conditioned for the faithful dis-
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charge of his duties. He shall hold his office during the pleas-

ure of the board, and be at all times under the supervision of

the directors ; and in case of his misconduct, of which they

shall be the sole judges, he may be forthwith removed by them
and a successor appointed, who shall discharge the duties of

the office until another manager shall be appointed by the

County Commissioners, It shall be the duty of the manager
to receive all persons sent to the house of correction, to keep
them during the time of their sentence, and to employ and
control them according to the rules and regulations estab-

lished therefor. He shall have the direction and control over

the subordinate officers, assistants and servants, who may be

appointed by the directors. He shall make monthly reports

to the directors of his management of the institution and his

receipts and expenditures.

11. The said County Commissioners shall direct what com-
pensation the manager and such subordinate officers, assistants Compensation

and servants, as shall be appointed, shall receive, and shall pro-
i8 6̂

al

c

a

f|
rs

s

"

vide the payment thereof. 4.

12. The County Commissioners, in addition to the tax for

the maintenance of the poor, shall also, at the time said tax is County Com-

laid, lay such tax as may be necessary to carry into effect the
JSJJjJSXi t«>

necessary provisions of this chapter, which shall be collected levy tax'—

and paid to the manager at the same time as other county taxes *866
'
c - 35

'
s

are directed to be paid ; for which, and such other funds as may
come into his hands as manager, he shall be accountable, and
he shall disburse the same under the authority of the directors.

13. If any offender shall abscond, escape or depart from any
house of correction without license, the manager shall have Penalties in-

power to pursue, retake and bring him back, and to require all g^din^o?
necessary aid for that purpose ; and when brought back, the fenders.»Tiw:

manager may confine him to his work by fetters or shackles,
c* 35

'
s - 6 '

or in such manner as he may judge necessary, or may put him
in close confinement in the county jail or elsewhere, until he
shall submit to the regulations of the house of correction ; and
for every escape, each offender shall be holden to labor in the

house of correction for the term of one month in addition to

the time for which he was first committed.
14. If any person shall behave well and reform, he may, on

the certificate of the manager, be released by the directors, if Certain per-

committed as a vagrant ; but if otherwise committed, he may
JJJ| ^J^

1 '

be released by the committing authority, upon the certificate 7. '

of the manager and directors.

15. Whenever any person 6hall be sentenced to a workhouse,
he shall forthwith be committed by the court to the custody of Duties of

the sheriff, to whom the clerk shall immediately furnish a cer- J^f®^"
186"

tified copy of the sentence, in which it shall be stated (if the

fact be so) that the offender is committed as a vagrant. The
sheriff shall convey the offender to the workhouse, and deliver

him to the manager with the certified copy aforesaid, and take

19
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Manager's du-
ties.—1866, c.

35, 8. 9.

Term of office

of directors,

&c—1866, c.

35, s. 10,

County com-
missioners au-
thorized to is-

sue bonds in

certain cases.

—1866, c. 35,

B. 11.

Ihity of chair-

man of board.
—1866, c 85,

s. 12.

Suits to be
brought in
name of the
State.—1866,
c. 35, s. 13.

Preamble.

—

Two or more
counties- may
jointly estab-
lish work-
houses.
1S67, c. 180, s.

1.

Directors to

be appointed.
1867,c 130, s.

the manager's receipt for the body ; which receipt the sheriff •

shall return to the clerk of the county commissioners, with his

endorsement of the times when the offender was committed to

him and delivered to the manager, and the clerk shall record

the same in a book kept for that purpose, and file the original

with the papers in the case.

16. The manager shall assign to each person sent to the
workhouse the kind of work in which such person is to be em-
ployed.

17. The directors shall continue in office until others shall

be appointed; and if any vacancy happen among them, it shall

be filled by the residue of the directors.

18. The County Commissioners, a majority being present,,

may, if deemed advisable by them, issue county bonds to raise

money to establish the houses and farms herein provided for.

19. Whenever any workhouse or house of correction shall be
established in pursuance of the provisions of this chapter, it

shall be the duty of the Chairman of the Board of County
Commissioners of the county wherein the same shall be estab-

lished, to certify the fact to the Grovernor, who shall cause it to-

be noted in a book kept for that purpose.

20. All suits brought on behalf of the institution shall, un-

less it be otherwise prescribed, be brought in the name of the

State of North Carolina, to the use of the directors of the
workhouse, without designating such directors by name.

Whereas, The expenditures incident to the establishment,

support and management of fit and convenient houses' of cor-

rection, as provided in the above sections, are in many cases too

great to be borne by one county, by reason whereof such coun-

ties will be deprived of the benefits which may result from the
establishment of such houses of correction :

21. Any two or more counties, acting through their respect-

ive County Commissioners, may jointly establish one or more
fit and convenient houses of correction, as is provided in the
preceding sections of this chapter, for the joint use of the coun-

ties so agreeing together, and the same may be established at

such place or places, and be in all respects managed under such
by-laws, rules and regulations as a majority of the general

board of directors, to be appointed as hereinafter directed y

shall determine.

22. The County Commissioners of each of the respective

counties, agreeing as aforesaid to the establishment of one or

more houses of correction for use jointly with any other county

or counties, shall annually appoint five directors in behalf of

their several counties, and the directors so to be appointed by
each of such counties shall together constitute the general

board of directors of any such joint establishment; that the
provisions of the ninth section of this chapter, so far as the

duties of the directors referred to herein are concerned, shall

apply to the general board of directors aforesaid : Provided,
however, that the quarterly report required to be made by saip
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section of said chapter shall be made by the directors appointed

by the several counties, to the courts by which such directors

are respectively appointed.

23. Said general board of directors shall appoint a man- Manager or

sger or superintendent for every such joint establishment, and fonuo Sfap-
such assistants and servants as they may deem necessary. The pointed.—im
manager shall give bond with two or more able sureties, to be c> 180

'
B

-
8
:

approved by said board, in such sums as may be required, pay-

able to the State of North Carolina, and conditioned for the

faithful performance of his duties. He shall hold his office

during the pleasure of the general board of directors, and be,

at all times, under their supervision ; and of his misconduct
they shall be the sole judges, and they may at any time remove
him. He shall perform all such duties as may be prescribed by
such general board of directors, and all such as may be inci-

dent to the office of manager by virtue of this chapter. The
compensation of the manager and such subordinate officers,

assistants and servants, as may be appointed by the general

board, shall be fixed by said general board.

24. All the provisions of this chapter in relation to the es- Houses of cop-

tablishment, management, maintenance' and support of any ^mor/couS-
house of correction or workhouse, shall be considered and ties to be gov-

deemed in all respects applicable to the establishment, man- provfsfonsof
agement, maintenance and support of any house of correction, this chapter-

agreed to be established by two or more counties under the \
m

'
°* 180

'
s '

provisions of this chapter.

Sec. 1. 4 Hawks 194.

CHAPTEE 3 2

CRIMES AND PUNISHMENTS.

Section

1. Punishment for murder.

2. Punishment for rape.

8. What necessary to constitute rape.

4. Punishment for arson and burglary.

5. Punishment for assault with intent

to commit rape.

6. Punishment for arson of gin or to-

bacco house.

7. Accessories before the fact punish-

able as principals.

8. Fighting a duel where one party is

killed.

9. Castration with malice aforethought.

10. Crime against nature.

Section

11. Burning public buildings.

12. Entering the dwelling house of an-

other.

13. Crimes heretofore punishable with

death how punished now.

14. Malicious maiming.

15. Bigamy.

16. Servants embezzling their master's

goods.

17. Stealing horses, &c.

18. Punishment of accessory.

19. Stealing or robbery of bank notes

and other securities.

20. Stealing growing corn, &c.
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Section

21. Benefit of clergy abolished.

22. None to be pardoned of other offen-

ces by conviction and punishment.

23. Manslaughter, first offence.

24. Manslaughter, second offence. Prior

conviction, how shown.

25. Distinction between petit larceny

and grand larceny abolished.

26. Felonies not punished by particular

statute, how punishable.

27. Concealing the birth of a child.

28. Burning bridges and houses not de-

positories of archives, &c.

29. Punishments in lieu of oorporal pun-

ishments.

30. "Where convicts confined till erection

of penitentiary.

31. No forfeiture for suicide.

82. Breaking prison.

83. Stealing and obliterating proceed-

ings and records of courts. Not
necessary to allege ownership or

value.

34. Stealing, destroying or oonoealing

wills of living or deceased persons.

35. Buying or selling offices.

36. Bribery of jurors.

37. Sheriff or other officer suffering a

criminal to escape. What neces-

sary for State to prove.

38. Duty of Solicitors in such escapes.

89. Breaking up or staying elections.

40. Public commissioners iorbidden to

become contractors.

41. Overseers of roads neglecting duty.

42. Bridges kept up by mill owners in

certain cases.

43. Unlawful fences.

44. Trespassing on public lands. Tres-

passer removed by Sheriff.

45. Peddling without or failing to show

license a misdemeanor.

46. Fornication and adultery a misde-

meanor.

47. Marrying female under 15 without

written consent of father a misde-

meanor.

48. Maiming without malice, how pun-

ishable.

49. Sending, accepting or bearing chal-

lenge to fight a duel, <fec, a misde-

meanor.

50. Perjury.

51. Subornation of perjury.

52. Accessories tojfelony before the fact.

When and where tried.

Section

53. Accessories after the fact. When
and where tried.

54. Accessories where the principal is

not attainted. May be punished.

55* Receivers of stolen goods of any

value.

56. Altering marks and mis-marking

beasts.

57. Holding out false lights on the coast.

58. Forgery. How punished.

59. Counterfeiting bank-notes, checks,

public or corporation securities.

60. Passing or attempting to pass coun -

terfeit notes.

61. Forging, issuing or passing certifi-

cate of stock.

62. Selling forged judgments, bonds,

&c.

63. Counterfeiting foreign gold or silver

coins. Passing or attempting to pass

them.

64. Having in possession instruments

for counterfeiting such coin.

65. Fraudulently connecting parts of

several bank notes.

66. Cheating by false tokens. How pun-

ished.

67. Obtaining goods by false pretence.

68. Fraudulent entries and statements

by Public Treasurer.

69. Lotteries forbidden. How punish-

ed.

70. Sale of lottery tickets forbidden.

71. Faro tables prohibited.

72. Gaming tables of every kind pro-

hibited.

73. Persons suffering gaming tables to

be opened or kept on their premis-

es. How punished.

74. Gaming tables to bo destroyed.

75. Justices, &c, may summon witness-

es to appear before them to give

evidence as to gaming tables.

76. Penalty for failing to appear.

77. Not to testify against himself.

78. Betting or playing at cards in ordi-

nary or retail houses prohibited.

79. Keeper of ordinary or retail house

suffering cards to be played on

premises guilty of a misdemeanor.

80. Money or property staked may be

seized.

81. Persons opposing such seizure. Pen-

alty on.

82. Billiard and backgammon tables ex-
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Section

cepted from the provisions of this

chapter.

83. Marriage of negroes with white per-

sons forbidden.

84. Retailing spirituous liquors without

license forbidden.

85. Hunting by fire light.

86. Accomplice in fire hunting giving

evidence against his fellow, dis-

charged.

87. Wilful injury to wells, &c, of water.

88. Voting fraudulently at elections.

69. Maliciously obstructing railroads

where death does not ensue. When
death ensues.

8D. Malicious injury to plank roads,

turnpikes and canals a misdemean-

or. How punished.

81. Wilful injury to railroads and other

improvements misdemeanor. How
punished.

92. Moving or defacing tombstones and

monuments over the dead.

Q&. Destroying, defacing or injuring

certain houses. Burning, injuring

and defacing churches, uninhabited

and out-houses. Burning, pulling

down, or removing fences.

Sft, Wilfully killing or injuring live

stock running at large.

05. Killing horses, mules, &c, misde-

meanor.

88. Maliciously or wantonly killing stock

in certain counties, larceny.

87. Timber floated down Boanoke river

to be marked, &c. Marks, &c,
recorded, where.

93. Altering mark or taking marked
timber with intent to steal, larceny.

09. Mark first recorded to hold.

100. Sales of liquor, traffic and exhibitions

near places of worship forbidden.

101. Sending letter containing menacing
demand for money, or threatening

to accuse one of infamous crime to

extort money.

102. Malicious injuries to real property.

103. Negligent omission of returning offi-

cers in elections of Governor
and Electors.

104 Wilful neglect of officers to perform
their duty in elections of Governor
and Electors.

105. Jurisdiction of such offences.

106. Constables failing to execute pro-

cess or making false returns. Act-
ing as such without authority.

Section

107. Officers failing to discharge their

duties indictable.

108. Misdemeanors by statute punished

as at common law unless otherwise

directed by statute.

109. Betting on elections misdemeanor.

110. Persons destroying dams, &c. Pen-

alty.

111. Punishment for assault.

112. Penalty for failing to work on public

roads. Proviso.

113. Protection to private marks, labels,

&c. Penalty for violation.

114. Penalty for vending merchandise

with forged labels, &c.

115. Persons injuring live stock guilty of

misdemeanor.

116. Persons forbidden not to enter land.

Misdemeanor. Proviso.

117. Hunting on the Sabbath prohibited.

118. Penalty for failing to pay fine. Pro-

viso.

119. Husband guilty of misdemeanor for

abandoning family.

120. Fined or imprisoned for not provid-

ing for his family.

121. Presumptive evidence thereof.

122. Wife competent witness.

123. Unlawful to offer bribe to electors.

124. Unlawful to influence voters by

threats,

125. Unlawful to give pecuniary conside-

ration for vote.

126. Unlawful to discharge from employ-

ment.

127. Penalty for bribing voters.

128. Every magistrate and peace officei*

having information of bribing, <fec,

to cause the arrest of offender.

129. Penalty on Justice, &c, for refusing

to act.

130. Unlawful to receive bribes. Proviso.

131. Officers receiving bribes guilty of

felony.

132. Penalty for offering bribes.

133. Accused allowed to testify.

134. Persons liable to indictment for of-

fering bribes, &c, to members of

Legislature. Legislators receiving

bribes to forfeit seats, &c.

135. Solicitor to prosecute. Costs of pros-

ecution to be paidbv Public Treas-

urer.

136. Embezzlement of funds declared

felony, when.
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Section

137. Embezzlement defined.

138. Misdemeanor to speculate in county-

claims.

189. Vagrancy defined and punished.

Duty of magistrates. Proviso.

140. Mooring vessels to beacons, &c, a

misdemeanor.

141. Penalties, bow recoverable.

142. Conspiracy to destroy government.

Penalty.

143. Eebellion or insurrection a high

crime. Penalty.

144. Penalty for selling adulterated li-

quors.

145. Penalty for selling recipes for adul-

terating liquors.

146. Not to extend to druggists.

147. Secret political organizations pro-

hibited. Penalty.

Section

148. Penalty for altering or removing

landmarks.

149. Intoxicating liquors not to be given

away or sold at elections.

150. Penalty.

151. Penalty for digging ginseng at cer

tain times.

152. Any officer or agent of a railroad

company who shall embezzle cor-

porate funds guilty of felony. Pen-

alty.

153. Person conspiring with offending

officer or agent guilty of felony.

154. Obstructing water courses. Penalty.

155. Dams and hedges excepted, when.

156. Sheriffs required to execute within

enclosure.

157. Sheriff may admit by ticket physi-

cians and others.

Punishment
for murder.

—

J 868-' 9, c.167,

1.1.

Punishm't for

rape.—1868-'

9

cl67,s.2»

What necessiv-

ry to; consti-

tute rape.

—

1860, c so:

Penalty for ar-

son or burgla-
j&.—1871-%
0,222,
Punishment
for assault

with intent to

cjommit a rape.
—1868-'9, o.

167, a. 3.

Arson of gin
or tobacco
house.—1868-
\ c 167, a- 5.

1868, o. 17.

Accessories
before the fact

punishable as
principals,—
B. C. o. 34, s.

1.

Fighting a du-
el when one
party is killed.

—R. C. o. 84,

s.4.

1. Every person who is convicted in due course of law of

any wilful murder of malice prepense, shall suffer death.

2. Every person, who is convicted in due course of law of

ravishing and carnally knowing any female of the age of ten

years or more by force and against her will ; or who is conr

victed, in like manner, of unlawfully and carnally knowing and
abusing any female child under the age of ten years, shall suf-

fer death.

3. It shall not be necessary upon the trial of any indictment

for the offences of rape, carnally knowing and abusing any
female child under ten years of age and buggery, to prove the

actual emission oi seed in order to constitute the offence, but

the offence shall be deemed and taken in law to be complete

upon proof of penetration only.

4. Any person, convicted according to due course of law, of

the crime of arson or burglary, shall suffer death.

5. Every person convicted by due course of law, of an assault

with intent to commit a rape upon the body of any female,

shall be imprisoned in the State prison not less than five, nor

more than fifteen years.

6. Every person convicted of any wilful burning of any gin-

house or tobacco-house, or any part thereof, or in the night

time, any stable containing a horse or horse3, or a mule or

mules, shall be imprisoned in the State's prison not less thai]

five, nor more than ten years.

7. Every person shall suffer death who may be an accessory

before the tact to any offence which now is, or hereafter may
be created, the punishment whereof is or shall be death.

8. If any person fight a duel, in consequence of a challenge

sent or received, and either of the parties shall be killed, then

the survivor, on conviction thereof, shall suffer death ; and all

their aiders or abettors shall be considered accessories before

the fact.
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9. If any person, of malice aforethought, shall unlawfully Castrat'n with

castrate any other person, or cut off, maim, or disfigure any of malice afore-

, .
'J

,
r ~ ' .,, . , ' ,

to
,

J
. thought.— S.

the privy members or any person, with intent to murder, maim, c. c. 34, b. 4.

disfigure, disable, or render impotent such person, the person 1868-'*, e. 167,

so offending shall suffer imprisonment in the State's prison for

not less than five nor more than sixty years.

10. If any person shall commit the abominable and detest- Crime against

able crime against nature, with mankind or beast, he shall suf- J
aiye

B
* «

" c*

fer imprisonment in the State s prison for not less than nve
nor more than sixty years.

11. If any person shall willfully or maliciously burn the State Burning pub-

house, or any of the public offices of the State, or any court- ^q J^f^
house, jail, arsenal, clerk's office, register's office, or any house «. 7.

belonging to any incorporated town in the State, or to any in-

corporated company whatever, in which are kept the archives,

documents, or public papers of such town or corporation, he
shall suffer as prescribed in section thirteen.

12. If any person shall enter the dwelling-house of another, Breaking out

with intent to commit felony or other offence, the punishment, £o4lf^tfe
or any part of the punishment, of which said other offence shall nighttime,

be infamous, or, being in such dwelling-house, shall commit any n^S^-?"
felony, or such other offence, and shall, in either case, break
out of the said dwelling-house in the night time, such person
shall be deemed guilty of burglary.

13. Every person convicted of any crime, whereof the pun- Crimes hereto-

ishment has hitherto been death by the laws of North Carolina w*$$b*
h*~

existing at the time the present Constitution went into effect, death, how

other than the crimes before specified in this chapter, shall suf- l^^g n
£
w '

fer imprisonment in the State's prison for not less than five, 167,8.6.'

nor more than sixty years.

14. If any person shall, of malice aforethought, unlawfully Malicious

cut out or disable the tongue, or put out an eye of any person, maim
^g*~?i

with intent to murder, maim or disfigure, the person so offend-

ing, his counselors, abettors, and aiders, knowing of and privy

to the offence, shall, for the first offence, suffer as prescribed in

section twenty-nine, and, for the second offence, shall suffer as

prescribed in section thirteen.

15. If any married person doth take to him or herself an- Bigamy.—B.

other husband or wife, while his or her former wife or husband
is still alive, the person so offending shall suffer as prescribed

in section twenty-nine; Provided, always, that this section

shall not extend to any person whose husband or wife shall

continually remain beyond sea for the space of seven years to-

gether, nor to any person whose husband or wife shall absent
him or herself in any other manner for the space of seven years
together, such person not knowing his or her said husband or

wife to be living within that time. And provided, also, that this

section shall not extend to any person who shall be, at the time
of such after marriage, divorced from the bonds of matrimony
according to the mode established by law, nor to any person
whose former marriage is declared by law to be void, nor to

a c. 84,8. 15.
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any person whose former, marriage was had or made within the
age of consent.

Servants em- 16. If any servant, to whom any money, goods, or other

IStS^Sods chattels, or any of the articles, securities, or choses in action

&c—e.g. o. mentioned in section nineteen of this chapter, of the value of
34, b. 18. £ve (j ]iar8? by his master shall be delivered safely to be kept to

the use of his master, shall withdraw himself from his master,

and go away with the said money, goods, or other chattels, or
• any of the articles, securities, or choses in action mentioned as

aforesaid, or any part thereof, with intent to steal the same and
defraud his master thereof, contrary to the trust and confidence

in him reposed by his said master ; or if any servant, being hi

the servico of his master, without the assent of his master, em-
bezzle such money, goods, or other chattels, or any of the

articles, securities, or choses in action mentioned as aforesaid, or
any part thereof, or otherwise convert the same to his own use,

with like purpose to steal them, or defraud his master thereof,

the servant so offending shall suffer as prescribed in section

twenty-nine : Provided, however, that nothing in this section

contained shall extend to apprentices, or servants, within the

age of eighteen years,

stealing hore-i 17. Every person who shall steal any horse, mare, gelding

as^slT.
1868

' or mv&e
i
and shall thereof be convicted according to the due

course of law, shall suffer imprisonment at hard labor for not
less than five, nor more than twenty years, at the discretion of

the Judge.
Penalty to ac- 18. Every accessory before the fact to any such felony and

c?87°b7 siT

1868
stealing as aforesaid, shall also, on due conviction thereof, suf-

fer imprisonment at hard labor for not less than five, nor more
than twenty years.

stealing or 19. If any person shall feloniously steal, take and carry

Smtnotes away

,

; or take by robbery, any bank-note, check, or order for

and other se- the payment of money issued by, or drawn on any bank, or

C^S~s?20. otner society or corporation within this State, or within any of

the United States, or any treasury warrant, debenture, certifi-

cate of stock, or other public security, or certificate of stock in

any corporation, or any order, bill of exchange, bond, promis-

sory note, or other obligation, either for the payment of money
or for the delivery of specific articles, being the property of any
other person, or of any corporation, (notwithstanding any of

the said particulars may be termed in law a chose in action,)

6ueh felonious stealing, taking, and carrying away, or taking

by robbery, shall be deemed and construed to be felony of the

same nature and degree, in the same manner as it would have
been if the offender had feloniously stolen, or taken by robbery,

money, goods, or property of the value of five dollars; and
such offender for every such offence, shall suffer such punish-

ment, and be subject to the same pains, penalties, and disabili-

ties as he should or might have suffered, if he had feloniously

stolen or taken by robbery money, goods> or other property of

the value of five dollars.
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20. If any person shall steal, or feloniously take and carry stealing gTow-

away any Indian corn, wheat, rice, or other grain, or any cot- ™g corn, &c

ton, tobacco, potatoes, pea-nuts, pulse or any fruit, vegetable or
8~ 9

'
a

other product cultivated for food or market, growing, standing

or remaining ungathered in any field or ground, he 6hall be

deemed guilty of larceny and punished accordingly.

21. The benefit of clergy, with respect to persons convicted Benefit ofeler-

of felony, shall be abolished : but such abolishment shall not ??E
a

£. c. &tj

prevent the joinder in indictments of any counts which might a. 22.

nave been joined heretofore; and no person convicted of fel-

ony shall suffer death, unless it be for some offence which was
excluded from the benefit of clergy before, or on the day when
this enactment takes effect.

22. No person hereafter convicted of such clergiable felony None to be

and sentenced to punishment, or punished therefor, shall there- p
f^
don^ of

by be pardoned of any felony committed before such convie- by conviction'

tion ; but he may be indicted and punished for the same in and
t
p^8l

J;

like manner, as though he had never been convicted of any
.

e

s4,'s. 23.

felony before that time.

23. Every person who shall commit the crime of manslaugh- Manslaughter,

ter shall be punished as prescribed in section twenty-nine, or l
18

^
^?^"""

by a fine. 24.

23. Every person who, having been convicted of the crime Second offence

of manslaughter and sentenced thereon, shall be convicted of a ~f^
°' °* 84*

second crime of the like nature, shall suffer as prescribed in

section thirteen ; and in every such case of conviction for such prior convic-

eecond offence, the prior conviction of the same person and ti°n now

eentence thereon, may be shown to the court, in the manner
now used in such cases for barring the benefit of clergy a sec-

ond time.

25. All distinctions between petit larceny and grand larceny, Distinction be-

where the same hath now the benefit of clergy, is abolished ;
*ween Peti*

and the offence of felonious stealing, where no other punish-
gra

C

ndharceny

ment shall be specifically prescribed therefor by statute, shall abolished.—

be punished as petit larceny is : Provided, however, that, in 2 q.
'
a 8

cases of much aggravation or of hardened offenders, the court

may, in its discretion, punish him as prescribed in section

twenty-nine.

26. Every person, who shall hereafter be convicted of any Felonies not
felony for which no specific punishment is prescribed by stat- punished by

ute, and which is now allowed the benefit of clergy, shall be S^Towpun-
imprisoned at the discretion of the court, not exceeding two ishabie.-K c.

years ; or if the offence be infamous, the court may also sen- °* **» ** ^
tence the convict to suffer as prescribed in section twenty-nine,

or pay a fine, regard being had to the circumstances of each case.

27. If any woman who shall be delivered of a child shall, by concealing

6ecretly burying or otherwise disposing of the dead body of the birth of a child

said child, endeaver to conceal the birth thereof, she shall be ^28.°'
a **'

guilty of a misdemeanor, and on conviction thereof in the Su-

Eerior Court, shall be punished by a fine not exceeding five

undred dollars, and imprisoned not exceeding one year;
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Provided, that nothing in this section contained shall be con-

strued to prevent the mother, who may be guilty of the homi-
cide of her child, from being prosecuted and punished for the
same, according to the principles of the common law.

Burn'g bridges 28. If any person, with intent to destroy the same, shall wil-

not deposito- fr^ty aQd maliciously set fire to and burn any public bridge, or
ries of ax- private toll-bridge, or the bridge of any incorporated company,
chives, &c

or any gre-engine house, or any house bolonging to any incor-

porated town, used for public purposes other than the keeping
of archives, documents, and public papers, or any house be-

longing to an incorporated company and used in the business
Attempting to f 8UC}1 company : or if any person shall wilfully and maliciouslybum bridges

, t x> A. • j x. v • j £
and certain attempt to burn any oi the said houses or bridges, or any of
n
°S

e8
*~a?*

C" the houses or buildings mentioned in the previous sections of

this chapter, the person so offending shall be deemed guilty of

a misdemeanor, and being convicted thereof, shall suffer as pre-

scribed in the twenty-ninth section of this chapter.
What punisb- 29. Every crime or offence whatever, heretofore punishable

oTcorporai
U

by the laws of North Carolina when the present Constitution
punishment.— went into effect with public whipping or other corporeal pun-

gil '
°*

' ishment, shall hereafter, in lieu of such corporeal punishment,
be punished by imprisonment in the State's prison, (or county
jail) for not less than four months nor more than ten years.

where con- 30. Whenever, until the completion of the State's prison,
victs confined any person is sentenced to confinement therein, such convict

a penitentiary. maJ De confined in the county jail or other secure place
; or if

—1868-'9, c g llch convict be a male, he may be kept at hard labor on the
167, a. id

construction of the State prison or other public work, as pro-

vided by law, during the whole or any part of his imprison-

ment, but such term of imprisonment shall begin to run upon
and shall include the day of his conviction.

No forfeiture 31. No forfeiture shall be incurred by suicide.

R.'c^al,'"^ 32. Any person who shall break prison, being lawfully con-
30. fined therein, shall be deemed guilty of a misdemeanor.

onf-^R?!?"
8" ^3. & any person shall steal, or, for any fraudulent purpose,

34, s. 19. shall take from its place of deposit for the time being, or from

fite?atmg°pro- a!iy person having the lawful custody thereof, or shall unlaw-
ceedings and fully and maliciously obliterate, injure, or destroy any record,

court?
8 °f writ, return, panel, process, interrogatory, deposition, affidavit,

rule, order or warrant of attorney, or any original document
whatsoever, of or belonging to any court of record, or relating

to any matter civil or criminal begun, depending or terminated

in any such court, or any bill, answer, interrogatory, deposi-

tion, affidavit, order or decree, or any original document what-

soever, of or belonging to any court of equity, or relating to

any cause or matter begun, depending or terminated in any

suqfa court, every such offender shall be deemed guilty of a

misdemeanor ; and in any indictment for such offence, it shall

to lneS*ovm- not be necessary to allege that the article, in respect to which
ershirfor vai- the offence is committed, is the property of any person, or that

m,H. si.
'
°" tne same is of any value.
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34. If any person, either during the life of the testator, or stealing, do-

after his death, shall steal, or for any fraudulent purpose des- c^nSmg*
troy or conceal any will, codicil, or other testamentary instru- wills of living

merit, he 6hall be deemed guilty of a misdemeanor. persons?—!.

35. If any person shall bargain or sell an office or deputation c. c. 34, s. s%

of an office, or any part or parcel thereof, or take money, re- Si£g
g
officea.

ward, or other profit, directly or indirectly, or any promise, —S. C. a 84,

Covenant, bond or assurance for money, reward or profit, for
B

*
**

an office or the deputation of an office, or any part thereof,

which office or any part thereof shall touch or concern the ad-

ministration or execution of justice, or the receipt, collection,

control, or disbursement of the public revenue, or shall concern

or touch any clerkship in any court of record wherein justice

is administered ; or if any person shall give or pay money, re-

ward or profit, or shall make any promise, agreement, bond
or assurance for any of the said offices, or for the deputation of

amy of them, or for any part of them ; the person so offending

in any of the cases aforesaid shall be deemed guilty of a mis-

demeanor, and on conviction thereof shall forfeit all his right,

interest and estate in such office, and every part and parcel

thereof, and shall be imprisoned and fined at the discretion of

the court.

36. If any juror, by himself or others, do take anything Bribery ofju-

from the plain tiff or defendant in a civil suit or others for S£
s

s'~a|'
c '

them, or from any defendant in a State prosecution or others

for him, to give his verdict, every such juror, and the person
who shall give such juror any fee or reward to influence his

verdict, or induce or procure him to make any gain or profit

by his verdict, shall be deemed guilty of a misdemeanor.
37. When any person charged with a crime or misdemeanor, Sheriff or oth^

of sentenced by the court upon conviction of any offence, shall
fer^TcriS£

be legally committed to any sheriff, constable or jailor, or naitxfescapa.

^hall be arrested by any sheriff, deputy sheriff or coroner
acting as sheriff, by virtue of any capias issuing on a bill of in-

dictment, information or other criminal proceeding, and such
sheriff, deputy sheriff, coroner, constable or jailer, wilfully or

negligently, shall suffer such person, so charged, or sentenced
and committed, to escape out of his custody, the sheriff, deputy
Sheriff, coroner, constable or jailer so offending, being thereof
convicted, shall be removed from office, and fined at the dis-

cretion of the court before whom the trial may be had ; and in

all such cases it shall be sufficient, in support of the indict- Wnat neoessa-

ment against such sheriff or other officer, to prove that such ^1-^^
person so charged or sentenced was committed to his custody, c. 34, s. as.

and it shall lie upon the defendant to 6how that such escape
was not by his consent or negligence, but that he had used all

legal means to prevent the same, and acted with proper care
and diligence : Provided, that such removal of a sheriff* shall

not affect his duty or power as a collector of the public revenue,
but he shall proceed on such duty and be accountable, as if

such conviction and removal had not been had.
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Duty ofsolio- 38. It is hereby declared to be a duty of the solicitors, when
ffic?p?s.-K tneJ sna11 be informed, or have knowledge of any felon, or
(x o, 84, b. 86. person otherwise charged with any crime or offence against

the State, having, within their respective districts, escaped out
of the custody of any sheriff, deputy sheriff, coroner, constable,

or jailer, to take the necessary measures to prosecute such
sheriff, or other officer, so offending ; and in such cases the gov-

ernor may be endorsed as prosecutor.
Breaking™ or 39. If any person, by force and violence, shall break up or

Sons!
1

—E.
e

a 6^ay any election, by assaulting the officers thereof, or depriving
c 84, a. 87. them of the ballot-boxes, or by any other means, such person,

his aiders and abettors, shall be judged guilty of a misdemeanor

;

and upon conviction shall be imprisoned three months, and pay
such fine as the court shall adjudge, not exceeding one hundred
dollars.

Pnblio com- 40. No person, appointed a commissioner or director to die-

Sdd°
n
t

rS

b°-"
cnarge any trust wherein the State may be in any manner irk-

some contrac- terested, shall become an undertaker, or make any contract for

baT'"""!si"
°* C

' ^s own benefit, under such appointment, or be in any manner
concerned or interested in making such contract, or in the
profits thereof, either privately or openly, singly or jointly

with another ; and any person so offending shall be deemed
guilty of a misdemeanor.

Overseers of 41. Every overseer of a road, who shall be guilty of neglecfe-

ing
d
duty!—R. *n& an7 °f tne duties imposed on him by law, shall be deemed

C. c. 84, s. 39. guilty of a misdemeanor.

to Dy
e

mm
pt ^* Every owner of a water-mill, situated on any public

owners in cer- road, and also every person whose duty it is to keep up and
taincases.—E. repair bridges built across any ditch, drain, or canal, in the
C. c. 84, s. 40. r o .. . . . J » J , . I ,,

manner prescribed in section twenty-four of the chapter enti-

tled " Roads, Ferries, and Bridges," who shall refuse or neglects

to keep up and repair, or who shall suffer to remain out of re-

pair for the space of ten days, any bridge which by law he may
be required to keep up and repair, shall be deemed guilty of a

misdemeanor.
Unlawful fen- 43. All persons neglecting to keep and repair their fences

£f"~S*
C

'
c

' during crop time, in the manner required by law, shall be
deemed guilty of a misdemeanor: Provided, that the concur-

ring testimony of two indifferent witnesses shall be necessary

to conviction.

trespassing 44. If any person shall erect a building on any public lands,,

3jf^ before the same shall have been sold or granted by the State,

a.*i 'or any lands belonging to the State Board of Education before

the same shall have been sold and conveyed by them, or culti-

vate or remove timber from, any of said lands, such person shall

be deemed guilty or a misdemeanor; and when any person

shall be in possession of any part of said land, it shall be the

Trespasser re- duty °f the sheriff of the county in which the land is sit-

moved by uated, and he is hereby required, to give notice in writing
sheriff.

tQ gucj1 pergorij commanding him to depart therefrom forth-

with ; and if the person in possession, upon being so notified,
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shall not, within two weeks after the time of notice, remove
therefrom, the sheriff is required to remove him immediately,

and, if necessary, shall summon the power of the county to

assist him in so doing.

45. If any person shall unlawfully hawk or peddle any goods, Peddiiv with-

wares, or merchandise, or shall fail, upon the application of the out, or failing

sheriff or his deputy, or any justice of the peace, to show his a misd'r.—^
license as required by law, he shall be deemed guilty of a mis- c - c

- **» 8 - 44 -

demeanor.
46. If auy man and woman, not being married to each Fornication

other, shall lewdly and lasciviously associate, bed and cohabit Sscfr-R.T
4

together, they shall be deemed guilty of a misdemeanor: Pro- c. 34, s. 45.

vtded, however, that the admissions or confessions of one shall

not be received in evidence against the other.

47. If any person shall marry a female under the age of Marrying a fe-

fifteen years, he shall be deemed guilty of a misdemeanor : {^
e

^hout"
Provided, that this section shall not extend to cases in which written oon-

the father of the female may be living, and previous and up ^efamia-
to the marrying, shall have consented thereto in writing ; and demeanor.—B.

the Superior Courts shall have exclusive original jurisdiction c - c
-
M

>
8

-
46 -

of the offence.

48. If any person shall, on purpose and unlawfully, but Maiming with*

without malice aforethought, cut or slit the nose, bite or cut howpunisiia-
off a nose or lip, or ear, or disable any limb or member of any bie.—B. c. e.

other person, or castrate any other person, or cut off, maim, or 84
'
8

*
47 >

disfigure any of the privy members of any other person, with

intent to kill, maim, disfigure, disable or render impotent such

person ; in any such case the person shall, on conviction thereof,

be imprisoned at least six months, and fined at the discretion

of the court.

49. If any person send, accept, or bear a challenge to fight a sending, ac-

duel, though no death ensue, he, and all such, as counsel, aid, gepting, or

and abet him, shall be deemed guilty of a misdemeanor ; and, l^ngeto fight

on conviction thereof, shall be punished accordingly, and, a duel, &°-» »

moreover, be ineligible to any office of trust, honor, or profit c^^e'.Ts.'

in the State, any pardon or reprieve notwithstanding.

50. If any person shall wilfully and corruptly commit per- perjury.—R.
jury on his oath or affirmation, in any suit, controversy, mat- c. c. 34, s. 49.

ter, or cause depending in any of the courts of the State, or in

any deposition or affidavit taken pursuant to law; or in any
oath or affirmation duly administered of, or concerning any
matter or thing, whereof such person is lawfully required to be
sworn or affirmed ; every person so offending shall be deemed
guilty of a misdemeanor, and being convicted thereof, shall

suffer as prescribed in section twenty-nine, and be fined not
exceeding one thousand dollars.

51. If any person shall, by any means, procure another per- Subornation

son to commit such wilful and corrupt perjury as is mentioned ^ ^Tc^'T
in the preceding section, the person so offending shall be pun- 50.

ished in like manner as the person committing the perjury.

52. For the more effectual prosecution 01 accessories be- Accessories to
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felonies before fore the fact to felony, it is enacted, that if any person shall
the fact. counsel, procure, or command any other person to commit any

felony, whether the same be a felony at common law, or by
virtue of any statute or statutes made, or to be made, the per-

son so counselling, procuring, or commanding, shall be deemed
When, where, guilty of felony, and may be indicted and convicted, either as

—E
h
c.

W
c!

r^ an accessory before the fact to the principal felony, together
s. 63. with the principal felon, or after the conviction of the princi-

pal felon ; or may be indicted and convicted of a substantive

felony, whether the principal felon shall or shall not have been
previously convicted, or shall or shall not be amenable to jus-

tice, and may be punished in the same manner as any acces-

sory before the fact to the same felony, if convicted as an ac-

cessory, may be punished ; and the offence of the person eo

counselling, procuring, or commanding, howsoever indicted,

may be inquired of, tried, determined, and punished by any
court which shall have jurisdiction to try the principal felon,

in the same manner as if such offence had been committed at

the same place as the principal felony or where the principal

felony is triable, although such offence may have been com-
mitted at any place within or without the limits of the State

;

and that in case the principal felony shall have been committed
within the body of any county, and the offence of counselling,

procuring, or commanding shall have been committed within

the body of any other county, the last-mentioned offence may
be inquired of, tried, determined, and punished in either of

such counties : Provided always, that no person who shall be
once duly tried for any such offence, whether as an accessory

before the fact, or as for a substantive felony, shall be liable to

be again indicted or tried for the same offence.

Accessories to 53. And for the more effectual prosecution of accessories
felonies after after the fact to felony, it is enacted, that if any person shall

act
become an accessory after the fact to any felony, whether the

same be a felony at common law, or by virtue of any statute

or statutes made, or to be made, such person shall be deemed
guilty of a misdemeanor, and may be indicted and convicted

together with the principal felon, or after the conviction of the

principal felon, or may be indicted and convicted for such mis-

demeanor, whether the principal felon shall or shall not have
been previously convicted, shall or shall not be amenable to

justice, and may be punished by fine, imprisonment, and in

the manner prescribed in section twenty nine, or with part only

of such punishments, at the discretion of the court. And the

When, where, offence of such person may be inquired of, tried, determined

—E.^o!^' and punished by any court which shall have jurisdiction of the

b. 54. ' principal felon, in the same manner as if the act, by reason

whereof such person shall have become an accessory, had been

committed at the same place as the principal felony, although

such act may have been committed without the limits of the

State ; and that in case the principal felony shall have been com-
mitted within the body of any county, and the act by reason
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whereof any person shall have become accessory shall have

been committed within the body of any other county, the of-

fence of such person guilty of a misdemeanor as aforesaid, may
be iuquired of, tried, determined, and punished in either of said

counties : Provided always, that no person, who shall be once

duly tried for such misdemeanor, shall be again indicted or

tried for the same offence.

54. And in order that accessories may be convicted and pun- Accessories

ished in cases where the principal felon is not attainted, it is p^g
6
n̂ ^!"

enacted, that if any principal offender shall be in anywise con- tainted.—e, a
victed, it shall be lawful to proceed against an accessory, either

c> u
'
B

*
^

before or after the fact, in the same manner as if the principal

felon shall die or be pardoned, or otherwise delivered before

attainder ; and every such accessory shall suffer the same pun- j^d
be pm>~

ishment, if he be in anywise convicted, as he should have suf-

fered if the principal had been attainted.

55. And with regard to receivers of stolen property, it is Receivers of

enacted, that if any person shall receive any chattel, property, &c!?of
g
any

8
'

money, valuable security, or other thing whatsoever, the steal- value.—-e. a
ing or taking whereof shall amount to larceny or felony, either °- M

>

s * 59i

at common law, or by virtue of any statute made or hereafter

to be made, such person knowing the same to have been felo-

niously stolen or taken, every such receiver shall be deemed to

be guilty of a misdemeanor, and may be indicted and convicted,

whether the felon stealing and taking such chattels, property,

money, valuable security, or other thing, shall or shall not have
been previously convicted, or shall or shall not be amenable to

justice; and any such receiver may be dealt with, indicted,

tried, and punished in any county in which he shall have, or

shall have had, any such property in his possession, or in any
county in which the thief may be tried, in the same manner as

such receiver may be dealt with, indicted, tried, and punished
in the county where he actually received such chattel, money,
security, or other tiling ; and on conviction, such receiver shall

be punished as one convicted of larceny.

56. If any person shall knowingly alter or deface the mark Aiteri'gmarkg-

or brand of any other person's horse, mule, or ass, neat cattle, and mismark-

stieep, goat, or hog, or shall knowingly mismark or brand any E.
g
c.

6

o?84, s,

such beast that may be unbranded or unmarked, not properly 57 -

his own, with intent to defraud any other person, the person so

offending shall be deemed guilty of a misdemeanor, and shall

be punished as if convicted of larceny.

57. Any person who shall make or display, or cause to be Holding out

made or displayed any fake light or beacon, on or near the sea- ftiae KgWajo

coast, for the purpose of deceiving and misleading masters of c.^m^ s. 58.

vessels, and thereby to put them in danger of shipwreck, shall

be deemed guilty of a misdemeanor.
58. If any person, of his own head and imagination, or by Forgery.—E.

false conspiracy or fraud with others, shall wittingly and falsely c « °- M>
B - 59-

forge and make, or shall cause or wittingly assent to be forged
or made, or shall show forth in evidence, Knowing the same to
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be forged, any deed, lease, or will, or any bond, writing obli-

gatory, bill of exchange, promissory note, endorsement, or as-

signment thereof; or any acquittance or receipt for money or
goods ; or any receipt or release for any bond, note, bill, or any
other security for the payment of money ; or any order for the
payment of money or delivery of goods, with intent, in any of
the said instances, to defraud any person or corporation, and

How punished thereof shall be convicted in any of the Superior Courts, such
person so offending shall be adjudged to Buffer as is prescribed
in section twenty-nine, and fined at the discretion of the court

;

and all or any of such punishment, at the discretion of the
court, may be inflicted.

Counterfeiting 59. If any person shall falsely make, forge, or counterfeit, or
bank-notes cause or procure the same to be done, or willingly aid or assist

orTopOTaSon therein, any bill or note in imitation of, or purporting to be, a
securities.—R. bill or note of any incorporated bank in this State, or in any of

"
c ' 84

'
8 ' 60

* the United States, or in any of the territories of the United
States ; or any order or check on any such bank or corporation,

or on the cashier thereof ; or any of the securities purporting
to be issued by or on behalf of the State, or by or on behalf of

any corporation, with intent to injure or defraud any person,

bank, or corporation, or the State, the person so offending

shall be deemed guilty of felony, and on conviction thereof in

the Superior Court, he shall be punished in like manner, as if

he had been convicted under the preceding section.

Passing, or at- 60. And if any person directly or indirectly, whether for
tempting to the sake of gain or with intent to defraud or injure any other

Feirnotes!—R. person, shall utter or publish any such false, forged, or counter-
G. c. 84,s. 6i. feited bill, note, order, check, or security, as is mentioned in

the preceding section of this chapter ; or shall pass, or deliver,

or attempt to pass, or deliver any of them to another person,

(knowing the same to be falsely forged or counterfeited), the

person so offending shall, on conviction thereof in the Superior

Court, be punished in like manner as prescribed in section

twenty-nine of this chapter.

Forging, issu- 61. If any officer or agent of a corporation shall, falsely and
ing, or passing wftn a fraudulent purpose, make with the intent that the same
stock.—r. c. shall be issued and delivered to any other person by name or
c. 34. s. 62. a8 holder or bearer thereof, any certificate or other writing,

whereby it is certified or declared that such person, or holder,

or bearer, is entitled to or has any interest in the 6tock of such

corporation, when in fact such person, or holder, or bearer, is

not so entitled, or is not entitled to the amount of stock in such

certificate or writing specified ; or if any officer or agent of such

corporation, or other person, knowing such certificate or other

writing to be false or untrue, shall transfer, assign, or deliver

the same to another person, for the sake of gain, or with the

intent to defraud the corporation or any member thereof, or

such person to whom the same shall be transferred, assigned or

delivered, the person so offending shall, on conviction in the

Superior Court, suffer the same punishment as if he had been
convicted under section fiixty of thii chapter.
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62. And if any person shall sell, by delivery, endorsement, selling forgci

or otherwise, to any other person, any judgment for the recov-
{
u c

j^
e

&
8,_

ery of money purporting to have been rendered by a Justice of e. c. c. 34, s.

the Peace, or any bond, promissory note, bill of exchange, order, 63 -

draft, or liquidated account purporting to be signed by the

debtor, (knowing the same to be forged,) the person so offend-

ing shall, on conviction thereof in the Superior Court, be pun-

ished in like manner as one who offends against section sixty

of this chapter.

63. If any person shall falsely make, forge, or counterfeit, or Counterfeiting

cause or procure to be falsely made, forged, or counterfeited, sUve'f^om!—
r

or willingly aid or assist in falsely making, forging, or counter- R. c. c 34, r,

feiting the resemblance or similitude or likeness of a Span- 64,

ish milled dollar, or any foreign coin of gold or silver, which is

in common use and received in the discharge of contracts by
the citizens of the State ; or shall pass, utter, publish, or sell,

or attempt to pass, utter, publish, or sell, or bring into the State passing, or at-

from any other place, with intent to pass, utter, publish or sell pl?8
P
tnem.°

as true, any such false, forged, or counterfeited coin, knowing
the same to be false, forged, or counterfeited, with intent to

defraud any corporation, or any person whatsoever ; every per-

son so offending shall be deemed guilty of a misdemeanor, and
on conviction thereof, in a Superior Court, shall be punished
in like manner as if he had been convicted under section sixty

of this chapter.

64. If any person shall have in his possession any* instru- Having in pos

ment for the purpose of making any counterfeit similitude or ments^or
81™

likeness of a Spanish milled dollar, or other foreign coin made counterfeiting

of gold or silver, which is in common use and received in dis- g
10

^ 55j

m£~^'
charge of contracts by the citizens of the State, and shall be
duly convicted thereof in any Superior Court, the person

so offending shall suffer as prescribed in section twenty-nine of

this chapter, and be further liable to be fined, at the discre-

tion of tne court, not more than five hundred dollars, and be
imprisoned not more than twelve months.

65. If any person shall fraudulently connect together differ- Fraudulently

ent parts of two or more bank-notes, or other genuine instru- pa^of^fvt

i

ments, in such a manner as to produce another note or instru- ai bank note*,

ment, with intent to pass all of them as genuine, the same ^
c

'~fg
C ' c *

shall be deemed a forgery, and the instrument so produced a

forged note, or forged instrument, in like manner as if each of

them had been falsely made or forged,

QQ, If any person shall knowingly and designedly, by means Cheating by

of any forged or counterfeited paper in writing or in print, or ^cS^s.
-

by any false token, or other false pretence whatsoever, obtain 67.

from any person or corporation within the State any money,
goods, property, or other thing of value, or any bank-note,

check, or order for the payment of money, issued by, or drawn
on, any bank or other society or corporation within this State,

or on any of the United States, or on any treasury warrant,

debenture, certificate of stock, or public security, or any order,

20
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bill of exchange, bond, promissory note, or other obligation,

either for the payment of money or for the delivery of specific

articles, with intent to cheat or defraud any person or corpo-

Haw punished ration of the same, such person shall be deemed guilty of a
misdemeanor for fraud and deceit, and being thereof convicted

y

in the Superior Court, shall suffer as prescribed in section

twenty-nine of this chapter : Provided always, that if, on
trial of any one indicted for such misdemeanor, it shall be
proved that he obtained the property in such manner as to

amount to larceny, he shall not, by reason thereof, be entitled

to be acquitted of the misdemeanor.
Obtaining sig- 67. Every person who, with intent to defraud or cheat an-

pretenc
b
e

yfal8e
other slia^5 designedly, by color of any false token or writing,

i8n-'2, c. 92. or by any other false pretence, obtain the signature of any
person or persons to any written instrument, the false making
of which would be punishable as forgery, or obtain from any
person or persons any money, goods, wares, merchandise or

other property or valuable thing whatsoever, shall, on convic-

tion thereof, be punishable by fine not less than one hundred
dollars nor more than one thousand dollars, or by imprison-

ment in the penitentiary of the State for a term not less than
one year or more than five years, or both, at the discretion of

the court.

Fraudulent 68. If the Treasurer of the State shall willingly or falsely

statements
1

by make, or cause to be made, any false entry or charge in any
public treasu- book kept by him as Treasurer, or shall wittingly or falsely

34
r

's~68'.

C
'
C

' f°rm > or procure to be formed, any statement of the treasury,

to be by him laid before the Governor, the General Assembly,
or any committee thereof, or to be by him used in any settle-

ment which he is required to make with the Auditor, with in-

tent, in any of said instances, to defraud the State or any person,

such Treasurer shall be deemed guilty of a misdemeanor, and,

upon conviction thereof in any of the Superior Courts of the

State, shall be fined at the discretion of the court, not exceed-

ing three thousand dollars, and imprisoned not exceeding three

years.

Lotteries for- 69. If any person shall open, set on foot, carry on, promote,
bidden. make, or draw, publicly or privately, a lottery, by whatever

name, style or title the same may be denominated or known
;

or if any person, by such way and means, expose or set to sale

any house or houses, lands, or real estate, or any goods or chat-

tels, cash, or written evidence of debt, or certificates of claims,

How punished or any tn iDg or things, of value whatever ; every person so

e. c; c 34, s. offending shall be deemed guilty of a misdemeanor, and be
C9,

fined not exceeding two thousand dollars, or be imprisoned not

exceeding six months, or both, at the discretion of the court.

Sale of lottery 70. If any person shall sell, barter, or dispose of any lottery
tickets forbid- ticket or order, for any number or shares in any lottery, or shall

bI^sTyo!
' m anywise be concerned in such lottery, by acting as agent in

the State for or on behalf of any such lottery, to be drawn or

paid either out of or within the State, such person shall be
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deemed guilty of a misdemeanor, and punished as in the pre-

ceding section.

71. If any person shall open, establish, use, or keep a faro- Faro tables

bank or a faro-table, with the intent that games of chance may J^c^gf*"
be played thereat, or shall play or bet thereat any money, prop- ft.

erty or thing of value, whether the same be in stake or not, he 1856-'
7

>
a 25 -

shall be deemed guilty of a misdemeanor, and on conviction,

shall be fined at least two hundred dollars, and imprisoned not

less than three months.
72. If any person shall establish, use, or keep any gaming Gaming tables

table, (other than a faro-bank,) by whatever name such table p^MbLd
1

.—
may be called, at which games of chance shall be played, he E. c. c 84, b.

Shall, on conviction thereof, be fined not less than two hun- 72 -

dred dollars, and be imprisoned not less than one month.
And every person who shall play thereat, or thereat bet any
money, property, or thing of value, whether the same be in

stake or not, shall be deemed guilty of a misdemeanor, and
any fine imposed on the offender shall not be less than ten

dollars.

73. If any person shall knowingly suffer to be opened, kept, Person&suffir-

or used in his house or any part of the premises occupied there- Sfs^tofce
8 **"

with, any of the gaming tables by this chapter prohibited, he opened and

shall forfeit and pay to any one who will sue therefor, two hun- p^ises^bw
dred dollars, and be deemed guilty of a misdemeanor, and on punished!—

B

conviction shall be fined and imprisoned. *-'• °* 34
'
B- 78,

74. All Justices of the Peace, Sheriffs, Constables, and Com- Gaming tables

missioners of Police in the several towns of the State, are here- l°d
hQ destro

-v-

by authorized and directed, on information made to them on Sheriffs and

oath, that any gaming table, prohibited to be used by this chap- g^-Jithtb?
ter, is in the possession or use of any person within the limits power of the

of their jurisdiction, to destroy the same by every means in c°34
ty
s."u.'

°'

their power ; and they shall call to their aid all the good citizens

of the county, if necessary to effect their destruction.

75. All Justices of the Peace, Intendents and Magistrates of Justices. &.,

Police, Mayors of towns and Judges of the Supreme or Superior ^4™^
Courts, who shall have good reason to believe that any person give evidence

or persons within their -jurisdiction has knowledge of the exis- agamstgaim-
£ j i-tTi p p i i n ii inS tables.

—

tence and establishment ot any iaro-bank or laro-table, or gam- i858-'9, c. 34,

ing tables prohibited by this chapter, in any town or county
in this State, within their several jurisdictions, and such persons
not being minded to make voluntary information thereof on
oath, then it shall be lawful for such Justice of the Peace, In-

tendent and Magistrate of Police, Mayor of town, or Judge oi

Supreme or Superior Court, to issue to the Sheriff of the county,

or any Constable of the town or district in which said faro-bank,

or faro-table, or gaming table or tables are supposed to be, a

subpoena, capias ad testificandum, or summons in writing, com-
manding such person or persons to appear immediately before

said Justice of the Peace, Intendents or Magistrates of Police,

Mayor or Judge, and give evidence on oath as to what he may
kn ow touching the existence, establishment and whereabouts

8. 1.



308 CRIMES AND PUNISHMENTS. [CHAP. 32.

of said gaming table or tables, faro-bank or faro-tables, and the
names and personal description of the keepers thereof; and
such evidence when obtained shall be considered and held in law,

as an information on oath as contemplated in section seventy four
of this chapter ; and said Justice, Intendent, Magistrate, Major
or Judge, may thereupon proceed to seize and arrest said keep-
ers and destroy said tables, or issue process therefor, in like

manner as they may now do, when information of such facts is

made to them on oath by provision of said seventy-fourth sec-

tion of this chapter.

Penalty for 76. When any person so summoned fails to appear, he shall
failing toap-^ forfeit, in addition to the penalties now fixed by law for con-

c.Ti, b.
2. "

' tempt, the additional sum of one hundred dollars, to be recov-

ered by warrant before a Justice of the Peace.

Not' to testify 77. The person so summoned shall not be requested to testify

against him- before such Justice, Commissioner, Mayor or Judge, against

e? 347s. 3." ' himself or any other person, except the keeper or owners of
said faro-bank or faro-tables, or gaming tables, or such persons
as are known as " dealers " thereof, and the witness or other

person shall in no case be prejudiced thereby in any trial at

law : Provided, nevertheless. That this and the two preceding
sections, except for the special purpose herein set forth, shall

not be construed as coming in conflict with any other law on
this subject now existing.

Betting or 78. If any person shall bet money, property, or other thing
playing at f value, whether the same be in stake or not, at any game of

nary! or retail cards which shall be played in any ordinary, tavern, or house
house prohib- of entertainment, or in any house wherein spirituous liquors

si sTW. '
°* are retailed, or on any part of the premises occupied with such

ordinary, tavern, house of entertainment, or house wherein
spirituous liquors are sold as aforesaid, or shall play at such
game of cards ; the person so offending shall be deemed guilty

of a misdemeanor, and any fine imposed on the offence shall

not be less than ten dollars.

Keeper ofordi- 79. If any keeper of an ordinary, or house of entertainment,

house^uffer-
1 or °^ a nouse wherein liquors are retailed, shall knowingly suf-

ing cards to be fer any game of cards, at which money or property or any

demises
11 thing of value is bet, whether the same be in stake or not, to

guilty of mis- be played in any such house, or on any part of the premises
demeanor.— occupied therewith ; or shall furnish persons so playing or bet-

76.
'

' ting with drink or other thing for their comfort or subsistence

during the time of play, he shall be deemed guilty of a misde-

meanor, and on conviction shall be fined not TeBS than ten dol-

lars, and be imprisoned not more than thirty days.

Money or 80. All moneys, or other property or thing of value exhibited
property stak- for the purpose of alluring persons to bet at any prohibited

jSSEiSS. c. game, or actually staked or betted on such game, shall be liable

c. 34, s. 77. ' to be seized by any Justice of the Peace, or by any person acting

under his warrant. And the moneys or other property or

thing, which shall be so seized, shall belong one half to the per-

son seizing them, and the other half to the use of the poor.
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81. If any person shall oppose the destruction of any pro- Persons oppo-

hibited gaming table, or the seizure of any moneys, property, ^s such seb-

ox other thing staked on forbidden games, or shall take and on.—r
U
c. c.

earry away the same or any part thereof after seizure, he shall 84
>
8

- 78 -

forfeit and pay to the person so opposed one thousand dollars,

for the use of the State and the person so opposed ; and shall,

moreover, be deemed guilty of a misdemeanor.
82. Billiard and backgammon tables are excepted from the Billiard and

provisions of this chapter, and may be used. table! except
83. If any register of deeds shall knowingly issue any license ed.—r. c. c.

for marriage between any person of color and white person ; or if
Mkrkll'e of

any clergyman, minister of the gospel, or Justice of the Peace negroes with

shall knowingly marry any 6uch person of color to a white per- fo^|J&n.—
m

son, the person so offending shall be guilty of a misdemeanor. E.o.c, 34, s.so.

84:. If any person shall retail spirituous liquors by the small £f ug7SuorfT
measure, in any other manner than is permitted bylaw, he without lic'nse

sdball be deemed guilty of a misdemeanor, and be fined not less §r^ldde?;~"
than ten dollars. 94.

85. If any person shall hunt for deer with a gun or guns in Hunting by

the woods in the night-time, by fire-light, the person so offend- c^I^'sTS
ing shall be deemed guilty of a misdemeanor, and on conviction

diall pay a fine of forty dollars, or be imprisoned, or both.

86. When more persons than one are engaged in committing Accomplice in

the offence of fire-hunting, any one may be compelled to give JviJ
1^-*

evidence against all others concerned : and the witness, upon I mce against

giving such information, shall be acquitted and held discharged charged.—sT
from all penalties and pains to which he was subject by his par- c. 0.34,'s. 96.

ticjpation in the offence.

87. If any person shall wilfully put into the well, spring, or Wilful injury
* . » ,.

J
,
r

. £ ,-,
Jr ix i.1?- to wells, <fcc,

<afltern 01 water 01 any other person, any substance or thing, f water.—B.
whereby such well, spring, or cistern may be endamaged, or c. c. 34, s. 97

the water thereof be made less wholesome or fit for use, he
Shall be deemed guilty of a misdemeanor.

88. If any person shall knowingly and fraudulently vote at Noting fraud-

an, election, who, by law, shall not be entitled to vote thereat, So^s.—E.
e

o°"
he 6hall be deemed guilty of a misdemeanor, and shall be fined °- 3^ s- 08.

qp imprisoned, or both fined and imprisoned, at the discretion

of the court : Provided, however, that the fine shall not be
more than one hundred dollars, and the imprisonment not

more than thirty days.

89. If ar-y person shall wilfully and maliciously put or place Maliciously

airy matter or thing upon, over, or near any railroad track ; or ^!rolds?
g

diall wilfully and maliciously destroy, inj ure, or remove the When death

road-bed, or any part thereof, or any rail, sill, or other part of
doth noteusue

the fixture appurtenant to, or constituting or supporting any
portion of the track of such railroad ; or shall wilfully and ma-
liciously do any other thing with intent to obstruct, stop, hin-

der, delay, or displace the cars travelling on such road, or to

Slop, hinder, or delay the passengers or others passing over

the same; or shall wilfully and maliciously injure the road-bed

or the fixtures aforesaid, or any part thereof, with any other
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intent whatsoever, such person so offending shall be deemed
guilty of a misdemeanor, and on conviction thereof in the

Superior Court, shall be fined not exceeding one thousand dol-

lars, nor less than two hundred dollars, and be imprisoned not
more than three years, nor less than six months ; and shall be
committed to jail till he find surety for his good behavior, for

a space of time not less than three, nor more than seven years*

And if it shall happen that by reason of the commission of the
offences aforesaid, or any of them any engine or car shall be
displaced from the tract, or shall be stopped, hindered, or de-

layed, so that any one thereby be instantly killed, or so wound-
When death ed or hurt as to die therefrom in six calendar months thereafter,

c?34
eS

s\99."
' or sna^ thereby be maimed or be disabled in the use of any limb
or member,.then, and in every*such case, the party so offending,

his counsellors, aiders and abetters, on conviction, shall suffer

death, if the persons were killed, and shall suffer as prescribed

in section thirteen if the persons were maimed or disabled.

M licious in-
^0. If any person shall maliciously destroy or injure any

juries to plank plank road, turn pike, or canal, or any appurtenance or fixture
roads, turn- belonging thereto, or used therewith; or shall maliciously

Sals, misde- destroy or injure any lock, dam, or sluice, the same being a
rneanor.—E. par fc f anv work erected or made for the purposes of naviga-

tion, or improving the navigation of any water, the person so

offending shall be deemed guilty of a misdemeanor, and on

h '

h d
conviction thereof in the Superior Court, shall suffer the like

punishment as is provided in the preceding section for malir

ciously injuring a railroad.

wilful injuries 91. If any person unlawfully and on purpose, but without
to railroads malice, shall commit any of the offences mentioned in the two

pavements?" preceding sections, he shall be deemed guilty of a misde-

misdemeanor. meanor. And if it shall happen that by reason of the con>
--JLC. c 84, mission f anv guch offence, any person shall be instantly

killed, or so wounded or hurt as to die therefrom in six calen-

dar months thereafter, or shall thereby be maimed or disabled

in the use of any limb or member, then, and in every such

case, the party so offending, his counsellors, aiders and abet-

tors, shall be imprisoned not less than twelve months, and
How punished

fined &t^ discretion f the court.

Eemoving or 92. If any person shall, unlawfully and on purpose, remcra
defacingtomb- fr0m its place, any monument of marble, stone, brass, wood,

monuments or other material, erected for the purpose of designating the
over the dead, spot where any dead body is interred ; or for the purpose of pre-

8.102
°'

34
' serving and perpetuating the memory, name, fame, birth, age,

or death of any person, whether situated in or out of the

common burying-ground ; or shall unlawfully, or on purpose,

break or deface such monument, or alter the letters, marks, or

inscription thereof, he shall be deemed guilty of a misde-

meanor.

Destoying, de- 93. If any person shall, by any other means than burning or
facing or inju- attempting to burn, unlawfully and wilfully demolish, destroy,

houses.
rtam

deface, injure, or damage any of the houses or buildings men-
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tioned in section twenty-eight ofthis chapter ; or shall unlawfully
miu-and wilfully burn, demolish, pull down, destroy, deface, dam- Burning, inj

age, or injure any church, uninhabited house, outhouse, or f^b^ei^s
other house or building not mentioned in the above recited uninhabited'

section of this chapter; or shall unlawfully and wilfully burn, ^d out-hoiu-

destroy, pull down, injure, or remove any fence, wall, or other Burning, puii-

inclosure, or any part thereof surrounding or about any yard,
^fr/o^ing fen-

garden, cultivated field or pasture, or about any church, grave- ces.—E. c. c
yard, factory, or other house in which machinery is used, 84

>
s - 103 -

every person so offending shall be deemed guilty of a misde-

meanor.
94. If any person shall unlawfully and on purpose, kill, Wilfully kill-

maim, or injure any live stock, running at large in the range, i^f6'stoci
U
run?

or in the field or pasture of the owner, whether done with the ning at large.

actual intent to injure the owner, or to drive the stock from ^"fj^
Cn u

"

the range, or any other unlawful intent, every such person, his

counsellors, aiders, and abettors, shall be deemed guilty of a

misdemeanor : Provided, however, that nothing herein con-

tained shall prohibit any person from driving out of the range

any stock unlawfully brought from other States or places.

95. If any person shall kill or abuse any horse, mule, cattle, Killing horses,

hog, sheep or neat cattle, the property of another, in any in- mi^emtanor
closure not surrounded by a lawful fence, such person shall be i86S-'&, o. wL
deemed guilty of a misdemeanor, and, on conviction, shall be
fined or imprisoned at the discretion of the court.

96. If any person shall, within the counties of Macon, Jack- Maliciously or

son, Haywood, Madison and Cherokee, maliciously or wilfully i^todfin

and wantonly kill any horse, mule, cow, bullock, or any other certain coun-

cattle, the property of another person, either through malice k^.TIS^sT"
against the owner, or through wilful and wanton cruelty towards 105.

such live-stock, and shall be thereof legally convicted in any of

the Superior Courts in the counties aforesaid, he shall be sub-

ject to the same punishment, and liable to the same penalties,

that are now imposed by law on persons convicted of feloni-

ously stealing, taking and carrying away like property : Pro-
vided, however, that nothing in this section contained shall be

so construed as to extend the provisions thereof to injuries in-

flicted on live-stock, while committing depredations on the
crops or inclosures of the offender.

97. Those who get ton timber on the Roanoke river, and Timber floated

float the same down said river, shall select some brand or mark ri°Ir\o be*

01* 6

which shall be cut, impressed, or made on each log of timber marked, &c.

boated down said river, a particular description of which brand recorded^
''

or mark shall be recorded in the clerk's office of the counties of where.—e. c.

Halifax, ^Northampton, Bertie, Martin, and Washington, and a M
'
s - 106,

a certificate thereof under the seal of the court, setting forth

the date when recorded, shall be taken by each person record-

ing hie brand or mark, which shall differ from any other mark
or brand previously recorded.

98. Any person may take to his own use any log of ton tim- Altering mark

ber floating singly down said river, which is neither marked or
or taLmg
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marked timber branded; and if any person shall wilfully and fraudulently,
vrtth

i

intent to witn intent to steal the same, alter, deface, or remove any such

^-E. 'c^c.
6
?!,' mark or brand, or shall feloniously take or secrete any log of

s10^- ton timber, thus marked or branded, he shall be deemed to be
guilty of larceny, and may be indicted therefor in the Superior
Court of the county where the offence may be committed, or
where the timber may be carried, and, upon conviction, shall

suffer as in other cases of larceny.

Mark first re- 99. In all cases of controversy as to the ownership of timber,

?
>

£
e

c
toh

84
d

* c^a^meô by two or more persons having the same brand or mark,

a. ids. ' ' he shall be considered the owner whose brand or mark was
first recorded in all the said counties.

Sales ofliquor, 100. If any person shall exhibit any stud-horse, or jackass,

hibkioiSnear or any curiosities within half a mile of a place where the peo-
piaces of wor- pie are assembled for divine worship ; or shall sell any spiritu-

whL
f
-^

d
c
en ous nc

l
ll0r

5
or an}

r liquid of which spirituous liquor shall be a
c. 34, s. 169. chief ingredient ; or be engaged in any kind of traffic or at-

tempt to traffic, within one mile of wnere divine worship is

celebrating, contrary to any of the provisions of sections six and
seven of chapter ninety-nine, entitled a Religious Societies ;'

5

every person, so offending against any of the provisions of said

sections, shall be deemed guilty of a misdemeanor.
Sending letter 101. If any person shall knowingly send or deliver any let-

menaSncfde- ^er or writing demanding of any person, with menaces, and
mand lor mo- without any reasonable or probable eause^ any chattel, money,.

2&J?„^SI!li or valuable security; or if any person shall accuse, or threaten

oneofinfam- to accuse, or shall knowingly send or deliver any letter or

extort^oney writing accusing or threatening to accuse any person of any
--E. c. o. 84,' crime punishable by law with death, or imprisonment in the
* no - penitentiary, with a view or intent to extort or gain from such

person any chattel, money, or valuable security, every such

offender shall be deemed guilty of a misdemeanor.

Malicious in- 102. If any person shall maliciously commit any damage,
juries to real injury, or spoil upon any real property whatsoever, either of a

STa&ifs.
* public or private nature, for which no punishment is provided

111 • by any existing law, every person so offending shall be deemed
guilty of a misdemeanor : Provided, always, that nothing here-

in contained shall extend to any case where the party tres-

passing or doing the injury, acted under a fair and reasonable

belief that he had a right to do the act complained of, nor to

any trespass, not being wilful and malicious, committed in

hunting, fishing, or the pursuit of game.
Negligent 103. If any sheriff, coroner, or other returning officer shall

SrnS° offiJriii
negligently omit to do and perform any act, matter or thing

in elections of required of him in relation to the returns to be made by hiin^

Ei°ec

e

tors.

r—e! m regard to the election of Governor, or of electors for Presi-

C. o. 84, a. dent and Vice-President of the United States, and the trans

mission to the seat of goverment and delivery to the proper

officer, of the polls in the manner and form, and within the

time prescribed for the same, as is required respectively in the

chapter entitle "General Assembly" and "Electors of President

113.
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and Tice-President," he shall for such offence forfeit and pay

the sum of five hundred dollars, to be recovered in the name
and to the use of the State, on motion by the Attorney-Gen-

eral in the Superior Court of the county of Wake, ten days

previous notice in writing of such intended motion bein^ given

to such officer by the Secretary of State : the proceeding there-

on 6hall be summary. And if any matter-of-fact shall be in

issue, the same shall be tried at the first term ; and on such

trial, or for any other purpose in the prosecution of such mo-
tion to judgment, the certificate of the Secretary of State, or of

the Governor, as the case may be, of the particular default on

which the motion shall be founded, shall be received as com-
petent 'primafacie evidence to prove the same ; and such offi-

cer shall further be deemed guilty of a misdemeanor.
104. If any sheriff, coroner, or returning officer whatever, Wilful neglect

shall wilfully, or of malice, refuse or neglect to perform any perfOTmthefr
duty, act, matter, or thing, required or directed, in the time, duty in eieo-

manner and form, in which such duty, act, matter, or thing is e™r°and2eo-
required to be performed in relation to the election and returns tors.—R. c. c.

thereof, of the Governor, or of the electors for President and u ->
8 - 1U*

Vice-President of the United States, the person so offending

shall be deemed guilty of felony ; and upon conviction shall be
fined not less than one thousand, nor more than five thousand
dollars, and be imprisoned not less than one, nor more than
three years ; shall be disabled from holding any office of profit

car trust under the authority of the State, and shall moreover
forfeit the sum of one thousand dollars, to be recovered in the

court, and in the manner in the last section directed.

105. The Superior Court of the county of Wake shall have Jurisdiotion

jurisdiction of all offences under the two preceding sections of ll8
BUGh offen~

this chapter; and no such offence shall be pardoned nor any of Notpardoned.

the penalties therefor be remitted by the Governor.
iTiis?'

a ^
106. Any constable refusing or neglecting to return any pre- Constables

cept, notice, or process to him tendered or delivered, which it cuteploceesOT
is his duty to execute, or making a false return thereon ; or any making false

person who shall presume to act as constable, not being by law [Scinch
*"

anthorized so to do, shall forfeit and pay to any one who will without av-

sue for the same one hundred dollars, and shall moreover be ^
l^t

^
,^ <J "

deemed guilty of a misdemeanor.
107. If any Clerk of the Superior Court, sheriff, or any other officers failing

officer in the State, who is required, in entering upon his office, j? ^is

|
h
J
rgcL

to take an oath of office, shall wilfully omit, neglect, or refuse dictabie.—R.

to discharge any of the duties of his office, for default whereof
J

3
-
c

-
u- s->

it is not elsewhere provided that he shall be indicted, the clerk

ax other officer so offending shall be deemed guilty of a misde-
meanor.

108. Offences made misdemeanors by statute, where a speci- Misdemeanor

fie punishment is not prescribed, shall be punished as misde- pJnisheVasat
meanors at common Jaw, but the punishment prescribed in common law

section twenty-nine of this chapter shall be used only for crimes w^direoted
that are infamous or done in secrecy and malice, or done with by statuta—

deceit and intent to defraud. fao
* M '

B '
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Betting on
elections mis-
demeanor..

—

1858-'9, c. 49.

Persons de-
stroying dams,
&c. Penalty.
—1866, c. 48.

Punishment
for assault.

—

1870-'l, c. 43,

s. 2.

Penalty for

failing to work
on public
roads.—1870-
'1, c. 74, s. 1.

Pjoviao.

Protection to

private marks,
labels, &c.

—

1870-'l, c. 25,

s.L

Penalty for vi-

olation.

Penalty for

vendiDg mer-
chandise with
forged labels,

&c.—1870-'l,
c. 263, s. 2.

109. Any person who shall bet or wager any money or other
thing of value upon any election held in this State shall be
guilty of a misdemeanor, and, on conviction, shall be fined or

imprisoned at the discretion of the court.

110. Any person or persons who shall cut away, destroy or
otherwise injure any dam or dams, or parts thereof, or shall ob-

struct or damage any race, canal or water channel erected,

opened, or constructed for the purpose of furnishing water for

the operations of any mill, factory or machine works, shall be
liable to be indicted in the Superior Court ofthe county in which
the offence shall have been committed, and upon conviction

shall be fined or imprisoned, or both, at the discretion of the
court, and shall also be further liable to an action in said court

for damages, by the person or company thus injured.

111. In all cases of an assult with or without intent to kill

or injure, the person convicted shall be punished by fine or

imprisonment, or both, at the discretion of the court.

112. If any person liable under existing laws to work upon
the public roads, shall wilfully refuse to work upon said roads,

after being legally summoned for that purpose, or if said per-

son or persons so liable to work as aforesaid shall attend at the

place and time designated in the notice or summons from the

overseer, and wilfully refuse or neglect to work on said road,

the person or persons so offending shall, for every such offence,

be deemed guilty of a misdemeanor, and upon conviction be-

fore a Justice of the Peace, shall be fined not less than two, no?
more than five dollars : Provided, however, That this section

shall not be construed to affect any person liable to work as

aforesaid, who shall furnish a good hand to work in his stead,

or who for each day notified to attend, shall pay to the over-

seer the sum of one dollar, to be expended for labor on the

road.

113. Every person who shall knowingly and wilfully forge

or counterfeit or cause or procure to be forged or counterfeited

the private marks, tokens, stamps or labels of any meehanie,
manufacturer or other person being a resident of this State or

of the United States with intent to deceive and defraud the

purchasers, mechanics or manufacturers of any goods, wares
or merchandise whatsoever, upon conviction thereof shall bs
punished by fine not less than fifty dollars and not exceeding
one thousand dollars, or by imprisonment not less than one
month, or more than five years, or both fine and imprisonment,

at the discretion of the court.

114. Every person who shall vend any goods, wares or mer-

chandise having thereon any forged or counterfeit marks,tokens,

stamps, or labels purporting to be the marks, tokens, stamps

or labels of any person being a resident of the State or of the

United States, knowing the same at the time of the purchase

thereof by him to be forged or counterfeited, shall, upon con-

viction, be deemed guilty of a misdemeanor, and shall be pun-

ished by imprisonment in the county prison not exceeding six
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months or by fine not exceeding one hundred dollars, or by
both fine and imprisonment at the discretion of the court.

115. If any person shall pursue, kill or wound any horse, Persons infup-

mule, ass, jenny, cattle, hog, sheep or goat, the property of SJfitjMrfn2j
another, with the intent unlawfully and feloniously to convert demeanor*—

the same to his own use, he shall be deemed guilty of a misde-
1866

>
°* ^'

meanor, and on conviction, shall be punishable, in all respects,

as if convicted of larceny, though such animal may not have
cpme into the actual possession of the person so offending.

And all persons commanding, counselling, advising, aiding or

abetting any of such unlawful acts, shall be punished in like

manner, and may be prosecuted alone, or with the principal

actor.

116. No person, after being forbidden to do so, shall enter Persons fbr-

cra the premises of another without a license therefor ; and if ^eriaa^-
any person after being thus forbidden, shall so enter, he shall lsee, o. 61.

be deemed guilty of a misdemeanor. And if any person not Misdemeanor.

being the present owner or honafide claimant of such premises

stall wilfully and unlawfully enter thereon, and carry off or be
engaged in the act of carrying off, any wood or other kind of

property whatsoever, growing or being thereon, the same being

the property of the owner of the premises, or under his control,

keeping or care, such person shall, if the act be done with felo-

nious intent, be deemed guilty of larceny, and punished as for that

dffence. And if not done with such intent, shall be deemed
guilty of a misdemeanor : Provided, however, that if any per- Proviso.

son shall make a written affidavit before a Justice of the Peace
eft the countj, that any of his cattle or other live stock, (which
shall be specially described and set forth in such affidavit) has
strayed away, and he has good reason to believe that it is on
Che premises of another or other persons, then such justice may,
in his discretion, allow such person to enter on said premises
with one or more servants, without firearms, in the day time
(Sunday excepted,) between the hours of sunrise and sunset,

and make search for his estray for such limited time as to said

justice shall appear reasonable ; but the only effect of such li-

cense shall be to protect the persons entering from indictment
therefor, and then only, provided the license shall have been
made bona fide, and without any damages except such as was
nBcessary to conduct the search.

117. If any person or persons whomsoever shall be known Hunting on

to hunt in this State on the Sabbath with a dog or dogs, or ^Mbited*!-
stiall be found off of their premises on the Sabbath, having Ss-V o. 18.

with him cr them a shot gun, rifle or pistol, he or they shall be 8 - L

subject to indictment ; and, upon conviction, shall pay a fine

not to exceed fifty dollars at the discretion of the court, two-
thirds of such fine to enure to the benefit of the free public

schools in the county of which such convict is a resident, the
remainder to the informant.

118. Upon failure of such convict to pay the required fine, Penalty for

he shall be imprisoned at hard labor for not more than three Jailing to'pav
r fine.—186S-'9,

o. 18, s. 2.
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Proviso.

Husband
gnilty of mis-
demeanor for

abandoning
family.—1868,
'9, c. 209, s.l.

Fined or im-
prisoned for

not providing
for nis family.
-4868-'9, c.

209, a. 2.

Presumptive
evidence
thereof.—1868
-% o, 209, s.

8.

Wife oompe-
tegut witness.
-4868-' 9, c.

S09, s. 4.

Unlawful to

offer bribe to

electors.—1868
c. 62, 8. 1.

Unlawful to
influence vo •

ters by
threats,—1868
c. 62, b. 2.

Unlawful to
give pecuniary
Consideration
for vote.

—

1668, c. 62, s.

e.

Unlawful to

discharge from
employment.
—1868, c. 62,

8.4.

months as the court, in its judgment, shall direct : Provided,
that the preceding section shall not apply to any person who may
violate its provision in defence of his own property.

119. If any husband shall wilfully abandon his wife without
providing adequate support for such wife, and the child or

children which he has begotten upon her, he shall be deemed
guilty of a misdemeanor, and, upon conviction, 6hall be fined

not to exceed the sum of fifty dollars, or imprisoned not to ex-

ceed one month, or both, in the discretion of the Judge of the
Superior Court, or Justice of the Peace before whom the case

shall be tried.

120. If any husband, while living with his wife, shall wil-

fully neglect to provide adequate support for such wife and tbe
child or children which he has begotten upon her, he shall be
deemed guilty of a misdemeanor, and, upon conviction, shall

be fined not to exceed the sum of fifty dollars, or imprisoned
not to exceed one month, or both, in the discretion of the Judge
or Justice of the Peace before whom the case shall be tried.

121. In the cases provided for in the two preceding sections

of this chapter, if the fact of abandonment and failure to pro-

vide adequate support of wife and child or children shall b£
proved, or while being with such wife, neglect to provide foT

the adequate support of such wife and child or children, shall be
proved, then the fact that such husband neglects applying hin>
self to some honest calling for the support of himself and fan>
ily, but is found sauntering about, endeavoring to maintain
himself by gaming or other undue means, or is a common fre-

quenter of drinking houses, or is a known common drunkard,
shall be presumptive evidence that such abandonment and neg-

lect is wilful.

122. In all such cases as is provided for in the three preceding

sections of this chapter, the wife shall be a competent witness

as to the fact of abandonment, or neglect to provide adequate
support by such husband for his wife and child or children.

123. It shall be unlawful for any person to offer any bribe t£>

any of the qualified voters of this State, with intent to influence

his vote in any election.

124. It shall be unlawful for any person to attempt to influ-

ence the vote of any of the qualified voters of this State, in any
election, by any threat to discharge such voter from employe-

men t, or to withdraw from him patronage, or to discharge from
employment, or refuse employment to any member of such
voter's family.

125. It shall be unlawful for any person to give any pecuni-

ary or other consideration whatever, to any of the qualified

voters of this State because of the vote which such voter may
cast or may have cast in any election.

126. It shall be unlawful for any person to discharge from
employment, withdraw patronage from, or otherwise injure,

threaten, oppress or attempt to intimidate any of the qualified

voters of this State, because of the vote such voter may cast in

any election.
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127. Any person violating any of the provisions of the four Penalty for

preceding sections shall be guilty of a misdemeanor, and shall ^J^gg8™^1
"
8,

be liable to indictment for the same, and on conviction of s. 5.

having violated the provisions of section one hundred and
twenty-three, shall be fined not less than twenty dollars, or

imprisoned not less than ten days. And on conviction of having

violated the provisions of section one hundred and twenty-four,

shall be fined not less than fifty dollars, or imprisoned not less

than twenty days. And on conviction of having violated the

provisions of section one hundred and twenty-five, shall be
fined not less than twenty dollars, and also imprisoned not less

than ten days. And on conviction of having violated section

one hundred and twenty-six, shall be fined not less than fifty

dollars, and also imprisoned not less than twenty days.

128. Every magistrate or peace officer of the State, or of ^t^anT^
8 "

municipal corporations in the State, who shall know of his own peace officer

knowledge, or to whom information shall in any way come, navinginfo*^

that any person has violated any of the provisions of the five Sn^&c., S"
preceding sections, shall immediately arrest, or by warrant cause the ar-

.? , j i re j* i xxi rest of oflfend-
cause to be arrested, such person so onendmg, and upon sum- er.—1868, c.

cient evidence, shall cause him to enter into bond and sufficient 62, ». 6.

security in the sum of not less than two hundred dollars, for

his appearance before the next term of the Superior Court of

the county in which the offence may have been committed,
then and there to answer to the law, and in the meantime to

keep the peace, and in default of giving bond and sufficient

security, such person so offending shall be committed to prison

until he shall have complied with the aforesaid provisions.

129. Any Justice of the Peace or other officer charged with Penalty on

the execution of sections one hundred and twenty-three, one foTrefusing'to

hundred and twenty-four, one hundred and twenty -five, one act.-i868, c.

hundred and twenty-six, and one hundred and twenty-seven
62

'
s * 7 *

of this chapter, who shall refuse or neglect to carry out the

provisions of said sections, shall be guilty of a misdemeanor in

office.

130. Any person who shall receive, expect, or offer to re- Unlawful to

ceive, or pay, offer or promise to pay, contribute, or promise to !!^6^
e
.>9

rl

c

contribute, to another to be paid or used, any money or other 176, s. l.

'

valuable thing, or who shall make any promise to influence, or

as a compensation for the giving or withholding a vote at an
election, shall not vote at said election ; and upon challenge for

such cause, the person so challenged before the judge or other

officers authorized for that purpose to receive his vote, shall

swear or affirm before said judge or other officers, that he has
not received or offered, does not expect to receive, has not paid,

offered or promised to pay, contribute, offered or promised to

contribute, to another to be paid or used, any money, or other

valuable thing, nor made any promise to influence, or as a com-
pensation or reward for the giving or withholding a vote at

such election : Provided, that any person convicted in any proviso .

court of law in this State, of having falsely sworn in such case,
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shall be liable to all the.pains aDd penalties inflicted in cases of

perjury.
officers re<;eiv- 131. Any person holding office under the laws of this State

jn&ty
X

of fei-
wno

>
excePt in payment of his legal salary, fees or perquisites,

oay.—1868-'9, shall receive, or consent to receive, directly or indirectly, any-
c 176, e. 2. thing of value or personal advantage, or the promise thereof,

for performing or omitting to perform any official act, or with
the express or implied understanding that his official action, or

omission to act, is to be in any degree influenced thereby, shall

be deemed guilty of a felony, and, on conviction, shall be pun-
ished by imprisonment in the State prison for a term not ex-

ceeding five years, or a fine not exceeding five thousand dollars,

or both, in the discretion of the court.
Penalty for 132. Any person offering a bribe, whether it be accepted or

—i8ro?'i,

n
c.

e8
not >

8nall be guilty of a felony, and, on conviction, shall be pun-
233. ished by imprisonment for a term not less than one year nor

more than five years.
Accused ai- 133. Any person charged with receiving a bribe, or with

ty—iQG&jtr
1' offering or promising a bribe that is rejected, shall be permitted

o. 176, e. 3. to testify in his or her own behalf in any civil or criminal pros-

ecution therefor.
Persons liable 134. ^ny person or persons who shall directly or indirectly
to indictment _&.

r
.

r
,
J

, • V
for offering promise, oner or give, or cause, or procure to be promised,
bribes, &c, to offered or given, any money, goods, right in action, bribe, pres-

Legisiature. ent or reward, or any promise, contract, undertaking, obliga-
i868-'9, c. 176, tion or security for the payment or delivery of any money,

goods, rights in action, bribe, present or reward, or any other

valuable thing whatever, to any member of the Senate or House
of Representatives of this State after his election as such mem-
ber, and either before or after he shall have qualified and taken

his seat, with intent to influence his vote or decision on any
question, matter, cause or proceeding which may then be pend-
ing before the General Assembly, or which may come before

him for action in his capacity as a member of the General As-
sembly, and shall be thereof convicted, said person or persons

so offering, promising or giving, or causing or procuring to be
promised, offered or given any such money, goods, right in ac-

tion, bribe, present or reward, or any bond, contract, under-

taking, obligation or security for the payment or delivery ot

any money, goods, rights in action, bribe, present or reward,

or other valuable thing whatever, and the member.or members
elect who shall, in any wise, acce.pt or receive the same, or any
part thereof, shall be liable to an indictment as for a felony in

the Superior Courts of this State, and shall, upon conviction

thereof, be fined not exceeding double the amount so offered,

promised or given, and imprisoned in the penitentiary not

Le isiat rs
exceeding five years, and the person convicted of so accepting

oemng bribes' or receiving the same, or any part thereof, shall forfeit his seat
to forfeit seats,

in the General Assembly, and be forever disqualified to hold

any office of honor, trust or profit under this State.

Solicitor to 135. Any District Solicitor who shall fail faithfully to pros-
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ecute the violation in their jurisdiction, of any provision of this prosecute.—

chapter in relation to bribery which may come to his know-
g

8

g

8~' &?c" 176
'

ledge, shall be removed from office by the Govera or after due
notice and an opportunity to be heard in his defence. The ex-

penses which shall be incurred by any county in investigating

and prosecuting any charge of bribery, or attempt to bribe any
State officer or member of the General Assembly within said

county, and of receiving bribes by any State officer or member Button tefbe

of the General Assembly in said county, shall be a charge paid by Public

against the State, and the properly attested claim of the County Treasurer.

Commissioners shall be paid by the Treasurer of the State.

136. If any officer, agent, clerk or servant of any corpora- Embezzlement

tion, or any clerk, agent or servant of any person or copartner glared felony,

ship, (except apprentices and other persons under the age of when.—mi-
sixteen years,) snail embezzle or fraudulently convert to his

2
'

c
'

M5
'
s

'
*

own use or shall take, make way with or secrete, with intent

to embezzle or fraudulently convert to his own use any money,
goods or other chattels, bank note, check or order for the pay-

ment of money issued by or drawn on any bank or other cor-

poration, or any treasury warrant, treasury note, bond or obli-

gation for the payment of money issued by the United States

oi' by any State, or any other valuable security whatsoever be-

longing to any other person or corporation which shall have
come into his possession or under his care by virtue of such

office or employment, he shall be deemed guilty of felony, and
upon conviction thereof, shall be punished as in case of larceny.

137. In indictments under the preceding section, except Embezzlement

when the offence shall relate to a chattel, it shall be sufficient to J^jJ iSfg.
allege the embezzlement to be of money without specifying 2.

any particular coin or valuable security ; and such allegation,

so far as regards the description of the property, shall be sus-

tained if the offender shall be proved to have embezzled any
amount although the particular species of coin or valuable

security of which such amount was composed shall not be
proved.

138. If any Clerk, Sheriff, Kegister of Deeds, County Treas- Misdemeanor

urer, or other county or State officer shall engage in the pur-
in
°
cô

e

n
c

ty

late

chasing of any county or State claim at a less price than its full claims.—186S-

and true value, or any rate of discount thereon, or be inter-
' 9

>
c

-
26°-

estedin any speculation in such claims, he shall be guilty of a

misdemeanor, and subject to indictment in the Superior Court
of the county in which the offence is committed ; and, on con-

viction thereof, shall be liable to removal from office at the

discretion of the court.

139. If any person who may be able to labor has no apparent Vagrancy de-

means of subsistence, and neglects to apply himself to some
f

^

e

d^iE
honest occupation for the support of himself and his family, if »!, c.

42"

be have one ; or, if any person shall be found spending his

time in dissipation, or gaming, or sauntering about without
employment, or endeavoring to maintain himself or his family

by any undue or unlawful means, such person shall be deemed
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Duty of ma
gistrates.

Proviso.

Mooring ves-

sels to buoys,
—1858-'9, c.

58, s. 2.

Penalties, how
recoverable. —
1858-'9, c. 58,

s. 3.

Conspiracy to

destroy gov-
ernment. --

1868, c. 60, s.

Penalty.

Rebellion or
insurrection a
high crime.—

a vagrant, and guilty of a misdemeanor. And it shall be the

dnty of any Justice of the Peace of the connty wherein such
person shall be found, upon due proof of such offence, to issue

a warrant for the arrest of the offender, to be brought before

him or some other Justice of the Peace, whose duty it shall be,

if, on examination, such person shall be found a vagrant, to re-

cognize him with good security for his appearance at the first

court to be held for said county, to answer such offence. And
if he fail to give such recognizance, he shall be imprisoned un-

til the session of said court : Provided, however, that if such
offender shall, at the said court, enter into a recognizance, in

such sum as the court shall prescribe, conditioned for his good
behavior, and industrious, peaceable depor tment forone year,

he may be discharged on payment of the costs and charges

which shall have accrued ; but if he shall fail to enter in such
recognizance, and pay such costs and charges, he shall be pros-

ecuted as a vagrant, and upon conviction, the court may fine or

imprison him, or both, or sentence him to the workhouse for

such time as the court may think fit.

140. Any person mooring any vessel to any of the buoys,

beacons or stakes, placed in the navigable waters of this State

by the " United States Light-House JBoard," or in any manner
hanging on with a boat or vessel to any such buoy, stake or

beacon in said waters, shall forfeit and pay the sum of fifty

dollars for every offence ; and any person who shall wilfully

remove, break or otherwise damage any such buoy, beacon or

stake, shall be deemed guilty of a misdemeanor, and in addi-

tion thereto shall forfeit and pay the sum of one hundred dol-

lars.

141. The penalties enumerated in the above section shall be

recovered by the superintendent of lights of the district in

whifih the offence is committed, for the use and benefit of the

commissioners of navigation in whose waters the offence is com-
mitted.

1 42. If two or more persons shall conspire together to over-

turn or put down, or to destroy by force, the government of

North Carolina, or to levy war against the government of this

State, or to oppose by force the authority of said government,
or by force, or by threats, to intimidate, or to prevent, hinder

or delay the execution of any law of the State of North Caro-

lina, or by force or fraud to seize or take possession of any fire

arms or property of the State aforesaid, against the will or

contrary to the authority of said State, every person so of-

fending in any of the ways aforesaid, shall be deemed guilty of

a high crime, and upon conviction thereof in any court having

jurisdiction shall be imprisoned for not more than ten years,

and be fined not exceeding five thousand dollars.

143. If any person shall incite, set on foot, assist or engage

in a rebellion or insurrection against the authority of the State

of North Carolina or the laws thereof, or shall give aid or com-
fort thereto, each and every person so offending in any of the
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ways aforesaid, shall be deemed guilty of a high crime, and
upon conviction thereof in any court having jurisdiction, shall

be punished by imprisonment at hard labor for not more than

fifteen years, and be fined not more than ten thousand dollars.

144. If any person shall adulterate any spirituous, alcoholic, penalty for

vinous or malt liquors by mixing the same with any substance selling aduite-

of whatever kind, except as hereinafter provided, or if any "lsss-^e?"
person shall sell or offer to sell any spirituous, alcoholic, vinous 67, s. l.

or malt liquors, knowing the same to be thus adulterated, or

shall import into this State any spirituous or intoxicating

liquors, and sell or offer to sell such liquor, knowing the same
to be adulterated, he she or the}7 shall be deemed guilty of a

misdemeanor, and upon conviction thereof shall be fined and
imprisoned, one or both, at the discretion of the court before

which the trial shall be had.

145. Any person who shall sell or offer to sell any recipe p€naity for

or formula whatever for adulterating any spirituous or alcoholic selling recipes

liquors, by mixing the same with any substance of whatever ingi^S!
1—

kind except as is hereinafter provided, he, she or they shall be i858-'9, c. 57,

deemed guilty of a misdemeanor, and upon conviction thereof,
B*"'

shall be fined and imprisoned as is provided in the preceding
section of this chapter.

146. The provisions of the two preceding sections shall not Notto extend

be so construed as to prevent druggists, physicians, and persons isss^f^sV"
engaged in the mechanical arts, from adulterating liquors for s. 3.

medical and mechanical purposes.

147. If any person, for the purpose of compassing or fur- Secret politic]

thering any political object, or aiding the success of any politi-
prohibited

—

cal party or organization, or for resisting the laws, shall join is70-'i,c. ibs,

or in any way connect or unite himself with any oath-bound s - l -

secret political or military organization, society or association

of whatsoever name or character, or shall form or organize, or

combine and agree with any other person or persons to form
or organize any such organization, or as a member of any
secret political or military party or organization shall use or
agree to use, any certain signs or grips or passwords, or any
disguise of the person or voice, or any disguise whatsoever for t he
advancement of its object, and shall take or administer any extra
judicial oath, or any secret solemn pledge, or any like secret

means, or if any two or more persons for the purpose of com-
passing or furthering any political object, or aiding the success

of any political party or organization, or for circumventing the
laws, shall secretly assemble, combine or agree together, and
the more effectually to accomplish such purposes, or any of
them, shall use any certain signs, or grips, or pass words, or
any disguise of the person or voice, or other disguise whatso-
ever; or shall take or administer any extra-judicial oath or
other secret solemn pledge, or if any persons shall band to-

gether and assemble to muster, drill or practice any military

evolutions except by virtue of the authority of an officer recog-
nized by law, or of an instructor in institutions or schools in

21
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which such evolutions form a part of the course of instruction,

or if any person shall knowingly permit any of the acts and
things herein forbidden to be hadj done or performed on his

Penalty. premises, or on any premises under his control, or if any per-

son being a member of any such secret political or military or-

ganization, shall not at once abandon the same and separate

himself entirely therefrom ; every person so offending shall be
deemed guilty of a misdemeanor, and upon conviction thereof,

shall be lined not less than ten nor more than two hundred
dollars, or imprisoned, or both, at the discretion of the judge
of the Superior Court.

Penalty for 148. If any person shall wilfully or fraudulently remove,
altering or re- alter or deface any land mark, in anywise whatsoever, such

marks.—1858- person shall be deemed guilty of a misdemeanor, and shall be
»9, c. 17. punished accordingly, upon conviction in any Superior Court

of the State : Provided, however, that this act shall not apply

to such land marks as creeks and other small streams, which
the interest of agriculture may require to be altered or turned

from their channels.

intoxicating 149. No person or persons shall give away in any public
liquors not to piace retail or sell except upon prescription of a practicing
be given away r

.' . , „ j« i
r r r

• , • -• v
or sol'd at elee- physician, and tor medical purposes, any intoxicating liquors
ti0

2fi'~
1
f
68, at any ^me w^^n twelve hours next preceding or succeeding

any public election, or during the holding thereof, at any place

within five miles of any election precinct.

Penalty.--1868 ^0. Any person or persons violating the provisions of

c. 26, s. 2. the preceding section shall be guilty of a misdemeanor, and
punishable with a fine of not less than one hundred nor more
than one thousand dollars.

Penalty for 151. Any person digging ginseng between the first dav of

Sg^ggJ' April and the first day of September, shall forfeit and pay'the
tauftinies.— sum of ten dollars for each day or part of a day's digging, and
i866-'7, c. 60. gkav] a}so be guilty of a misdemeanor, and liable to be indicted

and fined at the discretion of the court: Provided, that no
man shall be prevented from destroying ginseng upon his own
premises.

Any officer or 152. If the president, or treasurer or any director, or any
agent of a rail- engineer, or any other officer or agent of any railroad com-

\X> shaif enf- Pany incorporated by any law or laws of this State, and a law
bezzie corpor- r laws of any other State or States, already in existence, or

guUtyoffelo- which shall hereafter come into existence by virtue of any such
ny.-^isro-'i, law or laws already passed, or which may hereafter be passed,
c. ios, s. l.

siiaii embezzle any money with which such president, treas-

urer, director, engineer, officer or agent, shall he charged

by virtue of his said office or agency, or shall in any way,

directly or indirectly apply or in any way dispose of to his own
use or benefit, or tor the use or benefit of himself or any other

person, State or corporation, other than the company of which
he is or may be such president, director, engineer or agent, any

money, bonds of any kind, or othor thing or things, such presi-

dent, treasurer, director, engineer, or agent so offending shall,
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for every such offence, be deemed guilty of a felony, and on

conviction in any Superior Court of any county through which
the railroad or any part thereof of any such railroad company Penalty,

shall pass, shall be imprisoned at hard labor in the penitentiary,

not less than three nor more than ten years, and fined not less

than one thousand nor more than ten thousand dollars.

153. If any person or persons shall agree, combine, col- Person oon-

lude, or conspire with the president, treasurer, director, en- s
E.
iri°? wit}L

7 \ r
J, ,i n

' in offending offi-

gmeer or agent, or any one or more ot them ot any such rail- Cer or agent

road company, to commit any offence specified in the preceding 8nil%^M?"
section of this chapter, every person so offending shall be c.

y
io3, s. 2.

'

deemed guilty of a felony, and on conviction in any Superior

Court ofa county through which the railroad or any part thereof

of any railroad company against which such offence may be per- Penalty.

petrated passes, shall be imprisoned at hard labor in the peniten-

tiary for not less than three nor more than ten years, and fined

not less than one thousand nor more than ten thousand dollars.

154. If any person shall wilfully fell any tree, or wilfully obstructing

put any obstruction except for the purposes of utilizing water ^a
1

t

8

e
J
2
c

, 3

lirse8,

as a motive power, in any branch, creek, or other natural pass- 107, s.

V

age for water, whereby the natural flow of water through such

passage is lessened or retarded, or whereby the navigation of

such course by any raft or flat may be impeded, delayed or

prevented, the person so offending shall be guilty of a misde- p&nftity.

meanor, and on conviction shall be fined not to exceed fifty

dollars, or imprisoned not to exceed thirty days.

155. Nothing contained in the preceding section shall pre- Dams and;

vent the erection of fish dams or hedges which do not extend lie dges ex-

across more than two-thirds of the width of any stream where 1872%', c.ior*

erected, but if extending over more than two-thirds of the width 8 - 2 -

of any stream, the penalties in the preceding section of this

chapter shall attach.

156. As the ends of justice, public morals and the preserva- Sh.eriffs re-

tion of order, demand that the execution of all capital offend- cute within en~-

ers should be made private and invested with the solemnity closure.—1868

appropriate to the final act of penal law, any Sheriff on whom c
'

'

s
*

'

shall devolve the execution of a sentence of death on a public

offender, shall be required to provide for the execution of such
criminal within the jail yard enclosure, and as much removed
from public view as the means within his control will allow.

157. The Sheriff, after having provided for the private exe- sheriff may
cution of the criminal, may admit by ticket, in addition to the admit by tick-

required guard, two physicians and necessary assistants, not anl others-
more than thirty-six nor less than eighteen respectable citizens lg68, 0. 21, s.

to witness for the State, the due observance of the law.

Section Q. 6 Ire., 805 ; 4 Ire., 224 , 8 Jones, 170 ; 1 Winston, 800 ; Phillips, 49

;

Ibid, 231 ; Ibid, 302 ; 63 N. C. , 7 *, 65 N. C, 466.
Sec. 4. 9 Ire., 468 ; 18 Ire., 244 ; 8 Ire., 570 ; 4 Jones ,849 ; 5 Jones, 430 ; 7 Jones,

190 ; 1 Winston, 249 ; 2 Winston, 80 ; Phillips, 186 : 7 Jones, 167 ; 8 Jones, 854

;

lb., 455; lb., 459; 68 N, C., 493.
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Seo. 11. Sire., 850; 9 Ire., 554.

Sec. 14. 7 Ire., 39 ; 1 Ire., 121.

Sec. 15. 2 Dev., 222 ; 2 Ire., 346.
Seo. 19. 3 Hawks, 618 ; 8 Jones, 443 ; Phillips, 537.

Sec. 27. 4 Hawks, 350 ; 3 Mur., 480.
Sec. 41. 2 Car. L. K., 633 ; 2 Mur., 135 ; 11 Ire., 571.

Sec. 42. 12 Ire., 130.

Sec. 43. 8 Ire., 229 ; 2 Dev., 231.

Sec. 45. 8 Dev., 831 ; 3 D. & B., 110 ; 4 Ire., 261 ; Phillips, 520 ; 5 Jones, 415.
Sec. 47. 1 D. & B., 119.

Sec. 49. 1 Hawks, 487.

Sec. 50. 6 Ire., 5 ; Bus., 402 ; Phillips, 812.

Sec. 55. 18 Ire., 338.

Sec. 56. 7 Ire., 251 : 2 Ire., 153.

Sec. 58. 13 Ire., 491 • 3 lb., 474: 2D. &B., 348; 8 Dev., 122; 2lb.,443; 6 Ire.,

TV; 7 lb., 206 ; 65 N. C. 419 ; 66 N. C, 644.

Sec. 59. 2 Hawks, 248; lb., 443.
Sec. 60. 5 Ire., 287.

Seo. 64. 8 Hawks, 191.

Sec. 66. 11 Ire., 477 J
4 Hawks, 848 : 2 Dev., 199 : 1 D. <& B., 408 ; 8 Hawks, 820

:

65 N. C, 821.

Sec. 69. 64 N. C, 604.

Sec. 71. 6 Jones, 73 ; 8 Jones. 208.
Sec. 72. 8 Ire., 266 ; 8 Ire., 271.

Sec. 78. 4 D. & B., 185 ; 1 Ire., 14 ; 9 Ire., 378.

Sec. 83. 63 N. C, 451.

Sec. 84. 1 Ire., 384 ; 4 D. & B., 107 ; 8 Jones, 178 ; 1 Winston, 284.

Sec. 88. 10 Ire., 336 ; 12 lb., 178.

Sec. 93. Bus., 197 ; 18 Ire., 86 ; lb., 841.

Sec. 94. 65 N. C, 809.

Seo. 117. 67 N. C, 24.

Seo. 119. 65 N. C, 496.
Sec. 122. 67 N. C, 470.

Sec- 139. 65 N. C, 889.

CHAPTER 33.

CRIMINAL PROCEEDINGS.

Saoriojf

1. Persons present at a riot, &c.

2. Persons summoned by any Judge,

&c, to assist,

3. Peace officers in case of suspected

felony or larceny.

4. All persons may break open doors to

prevent a felony.

5. "Who may break open doors to ar-

rest a felon.

6. Persons in whose presence felony,

<fcc., is committed may arrest sus-

peoted person.

7. What to be done with person ar-

rested without warrant.

8. Who may be outlawed and how.

9. What officers to act under this chap-

ter.

10. Duty of Magistrate on complaint

made.

11. Duty of Magistrate on examination.

Sbotion

12. Where warrants to run.

13. How warrants may be endorsed.

14. Magistrate not liable for endorse-

ment.

15. Duty of person arresting.

16. Duty if offence be not capital.

17. Duty of Magistrate on bailing.

18. If Magistrate refuse to bail duty of

officer in charge.

19. Same if offenoe be capital, <fcc.

20. Before what Magistrate to be

brought.

21. Duty of Magistrate.

22. Duty of Magistrate oontinued.

23. Duty of Magistrate oontinued.

24. Answer of prisoner to be reduced

to writing.

25. Witnesses to be examined.

26. Witnesses may be separated.

27. Testimony to be reduced to writing.
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Sbotiox

28. Duty of Magistrate,

29. Duty of Magistrate continued.

80. Magistrate not compelled to examine

prisoner for misdemeanor.

81. Magistrate may commit witness.

82. Eefusal of witness to give recogni-

zance.

33. Bail to be allowed, when.

84. Examinations to be certified.

83. Penalty on Magistrate for failure.

88. Magistrate may associate another.

87. Who may let to bail.

88. Who may let to bail persons im-

prisoned on charge of crime.

80. Officers letting prisoners to bail to

file recognizance.

40* What the commitment shall state.

41. To what jail prisoners to be com-

mitted.

42. Fugitives from justice in other States.

43. Duty of Magistrate to report to the

Governor.

44. Duty of the Governor in such case.

45. Duty of Sheriff or jailor to obey or-

der of Governor.

46. Governor may employ agent or re-

ward for apprehension of fugitives

charged with capital offences.

47. Expenses of receiving or arresting

fugitives from justice to be paid.

48. Of search warrants.

49. Form of warrant and proceedings

thereon.

50. Of costs in proceedings before jus-

tice, &c.

51. Persons to be imprisoned in the

common jail of the county. Pro-

viso as to Sheriff.

52. Ko person to be arrested on a pre-

sentment, &c.

58- Karnes of witnesses, &c, endorsed

on presentment.

64. Indictments for misdemeanors, ex-

cept, &c, to be commenced with-

in two years if offender is known.
Proviso where indictment is de-

fective.

55. Criminal process to issue and be

returnable at any time. Proceed-

ings to be as heretofore.

56. Sheriff to endorse on process and

subpoena day of receiving and ex-

ecuting them.

57. To take bail when offence is bailable.

Sheriff shall not become bail himself.

Section

58. Bail allowed pending appeal.

69. Accused entitled to counsel.

60. Indictments, <fe'c, not quashed or

judgment stayed for formal objec-

tions.

61. Proceedings of court, how and what

part set forth in indictments.

62. What set forth in indictment for

perjury.

68. What for subornation of perjury.

64 In indictment for second offence,

how first conviction stated.

65. How ownership stated of property

held in common, <fec.

66. Certain defects in indictment not to

vitiate.

67. Intent to defraud, what statement

and proof thereof sufficient.

68. Party whose name is forged compe-

tent witness.

69. Crimes committed on waters divi-

ding counties where tried.

70. How improper venire taken advant-

age of. By plea in abatement.

On issue joined, what judgment

rendered in misdemeanors. What
in felonies.

71. In indictment for libel truth maybe
given in evidence by the defen-

dant.

72. Assault and death in different coun-

ties, trial where assault committed.

73. Assault in this State and death out

of it, trial in this State.

74. Plea entered for defendant who
stands mute.

75. In capital cases judge may issue a

special venire.

76. Penalty on Sheriff not executing it.

^77. Persons on trial for life and crimes

may make challenge of jurors.

Eight of defendants.

78. State may challenge four jurors in

capital cases, in others two.

79. On conviction of robbing or stealing,

goods restored.

80. New trials for defendants.

81. A day for trial of crimes fixed by

Superior Court. Witnesses not to

attend till such day.

82. Pay of witnesses in State cases.

Court in certain cases may direct

prosecutor to pay costs.

83. Judges may lessen or remit recogni-

zances at any time.
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Section

84. Clerk to refund remitted forfeitures

paid into office.

85. County Treasurer to refund when
paid tohirn.

86. Execution not to issue till after

8cifa.

87. Joint scifa to issue on forfeited re-

cognizances.

88. How scifa executed.

89. Costs paid by convicted, &c.

90. Penalties not given specially recov-

ered by any.

91. Eecovered in the name of the State,

when.

92. Prosecuting officers to direct post

mortem examinations.

93. Persons participating in unlawful

gaming compelled to testify of the

gaming. Not to be prosecuted

therefor.

94. Officers who are authorized to keep

the peace.

95. Complaint to Magistrate.

96. When warrant to issue.

97. To whom the warrant shall be di-

rected.

98. Duty of Magistrate on return ofwar-

rant.

99. When party complained of discharg-

ed or imprisoned.

100. How discharged subsequently.

101. Eecognizance returned to court.

102. Breach of the peace, &c, in pres-

ence of Magistrate or the court.

103. Proceedings on recognizances.

104. If oomplainant does not appear.

105. Eecognizance, when deemed broken.
106. Evidence of breach.

107. Costs in the discretion of the court.

108. If trial for felony be in progress

court may be continued.

109. Bail may arrest and surrender pris-

oner before final judgment. Dis-

charged thereby in civil cases, but

not in criminal.

Section

110. Persons surrendered may give other

bail. Exception thereto may be

taken. In criminal cases if de-

fendant be released Sheriffmaybe
indictable. Duty of prosecuting

officer to collect forfeitures and

prosecute.

111. Convicts may appeal without giving

security for costs.

112. Judge to grant appeal, &o.

113. When and how persons may be out-

lawed.

114. Jurisdiction given the Justices.

115. Assaults and batteries.

116. Indictable trespasses on real or per-

sonal property.

117. Eeceiving stolen goods.

118. Offences punishable by penalty of

$50 only.

119. What must appear to give jurisdic-

tion.

120. In what case justice shall not have

jurisdiction.

121. If no jury be asked for.

122. Jury to be allowed if asked for.

123. What to be submitted to the jury.

124. Either party may appeal. Trial de

novo.

125. Justice to send papers to Clerk.

What his return to set forth.

126. Copies to be furnished on request

and payment of fees.

127. Finding and sentence may be plead-

ed in bar of indictment.

128. Justice to imprison if fine and costs

not paid.

129. If imprisoned party to pay costs be-

fore discharged.

130. What commitment to set forth.

131. What fees allowed Justices, &c.

132. Who to pay the costs.

133. Justices to make return of offences.

134. Clerk to give return to Solicitor and

grand jury.

Persons pres
ent at riot,

&c—1868-'9,

c. 178, sub. c.

1, 3. ].

Person sum-
moned by any
Judge, &o., to

assist.— 1868-
'9, c. 178, sub.
C 1, 8. 2.

1. Every person present at any riot, root, affray or other

breach of the peace, shall endeavor to suppress and prevent the

same, and if necessary for that purpose, shall arrest the of-

fenders.

2. Every person summoned by a Judge, Justice, Sheriff,

Coroner or Constable, to aid in suppressing any riot, rout, un-

lawful assembly, affray or other breach of the peace, or to ar-

rest the persons engaged in the commission of such offences,
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or to prevent the commission of any felony or larceny which
may be threatened or begun, shall do so.

3. Every Sheriff, Coroner, Constable, officer of police, or other Peace officers

officer entrusted with the care and preservation of the public
suspected fei-

peace, who shall know or have reasonable ground to believe ony or larceny

that any felony or larceny has been committed, or that any ^g
8^' 9, C

'i

dangerous wound has been given, and shall have reasonable s. 3!

ground to believe that any particular person is guilty and shall

apprehend that such person may escape if not immediately ar-

rested, shall arrest him without warrant, and may summon all

bystanders to aid in such arrest.

4. All persons are authorized to break open and enter a ah persons

house to prevent a felony about to be committed therein. may break

5. If a felony or larceny has been committed, or a danger- p^eve^tTfeio-
ous wound has been given, and there is reasonable ground to ny.—1863-'9,

believe that the guilty person is concealed in a house, it shall £ ^
8

4 >

sub
"
*

be lawful for any Sheriff, Coroner, Constable or police officer, Who may

admittance having been demanded and denied, to break open doors t°o

P
arrest

the door and enter the house and arrest the person against a teloru—1868

whom there shall be such ground of belief. cf'iV^'
Sub*

6. Every person in whose presence a felony or larceny has Persons in

been committed may arrest the person whom he knows or has I?°
se Hes~

ii -1 i 1 t 1 «i <• 1 m -i
ence a telony,

reasonable ground to believe to be guilty 01 such onence, and &c.,iscom-

it shall be the duty of every Sheriff, Coroner, Constable or
Jjjjjj^ J£g[

officer of police,, upon information, to assist in such arrest pected person.

7. Every person without warrant shall be either immediately 7^g
868:

L
9

'
C

'i

taken before some magistrate having jurisdiction to issue a a. 6.

warrant in the case; or else committed to the county prison, yhatt
?
t
Je

and, as soon as may be taken before such magistrate, who, on sons arrested"

proper proof, shall issue a warrant and thereon proceed to act wit
!
10u

J D̂
r"

i • i i i rant.—1868-9,
as may be required by law. Cm 17s, sub. c

8. In all cases where any two Justices of the Peace, or any kjj- ?•

Judge of the Supreme or Superior Courts, shall, on written outlawecTand
affidavit, filed and retained by such Justice or Judge, receive how.—is68-'9,

information that a felony has been committed by any person, ^ l
18
8 [

sub
'
c*

and that such person flees from justice, conceals himself and
evades arrest, and service of the usual process of the law, the
said Judge, or the said two Justices, being Justices of the
county wherein such person is supposed to lurk or conceal him-
self, are hereby empowered and required to issue proclamation
against him reciting his name, it known, and thereby requiring
him forthwith to surrender himself; and also, when issued by •

any Judge, empowering and requiring the Sheriff of any county
in the State in which said fugitive shall be, and when issued by
two Justices empowering and requiring the Sheriff of the coun-
ty of said Justices, to take such power with him as he shall

think fit and necessary for going in search and pursuit of, and
effectually apprehending such fugitive from justice, which pro-
clamation shall be published at the door of 'the court-house of
any county in which such fugitive is supposed to lurk or con-
ceal himself, and at such other places as the Judge or Justices
shall direct ; and if any person against whom proclamation hath
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been thus issued, continue to stay out, lurk and conceal him-
self, and do not immediately surrender himself, any citizen of
the State may capture, arrest and bring him to justice, and in

case of flight or resistance by him, after being called on and
warned to surrender, may slay him without accusation or im-
peachment of any crime.

What officers 9. The following persons respectively shall have power to

this

C

cha
n
ter

r— ^ssue process for the apprehension of persons charged with any
i868-'9,c. m, offence, and to execute the powers and duties conferred in this
sub. c. 3, s. l. chapter, namely : the Chief Justice and the Associate Justices

of the Supreme Court of the State, the Judges of the Superior
Courts, Judges of Special Criminal Courts, Justices of the Peace,
Mayors of cities, Superintendents of Police, or other chief

officers of incorporated towns.

Duty ofmagis- 10. Whenever complaint ^hall be made to any such Magis-

^Mn^made
3

-- ^ra^e tna* a criminal offence has been committed within this

i868-'9, o. 178, State, or without this State and within the United States, and
sub. e. s, b. 2. that a person charged therewith is in this State, it shall be the

duty of such Magistrate to examine, on oath, the complainant
and any witnesses who may be produced by him.

Duty of mag- 11. If it shall appear from such examination that any criin-
istrate on ex- inal offence has been committed, the Magistrate > shall issue a

1868-V,°c!'i78, proper warrant under his hand, with or without seal, reciting
sub. c. a, s. s. the accusation, and commanding the officer to whom it shall be

directed forthwith to take the person accused of having com-
mitted such offence and to bring him before a Magistrate, to be
dealt with according to law.

Where warant 12. Warrants issued by any Justice of the Supreme Court,

*» c^iV^BubT or ^ any Judge of the Superior Court, or of a Special Crim-
c.'a/s. 4.' * inal Court, may be executed in any part of this State; war-

rants issued by a Justice of the Peace, or by the chief officer

of any city or incorporated town, in any part of the county of

such Justice, or in which such city or town is situated, and on
any river, bay or sound forming the boundary between that

and some other county, and not elsewhere, unless endorsed as

prescribed in the section next following.

How warrants 13. If the person against whom any warrant granted by any
may be en- 6Ucn -j U8tice or chief officer of a city or town shall be issued
dorsed.—-1S68 , ,, •>

, . . J
. . ^...iu. . . j. ..

-*9, e.178, sub. shall escape, or be in any other c& i rand
-

u
jurisdiction

c. 3,8. 5. f SUch justice or chief officer, ... .

*' Me duty of any
I Justice of the Peace or any other Magistrate named in the ninth

section of this chapter within the county where such offender

shall be, or shall be suspected to be, upon proof of the handwrit-

ing of the Magistrate issuing the warrant, to endorse his name
on the same, and thereupon the person or officer to whom the

warrant was directed, or any officer of the county in which it

was endorsed, to whom it may be delivered, may arrest the

offender in that county.

14. No Magistrate shall be liable to any indictment, action

Se fo? en-
0t &* trespass or other action for having endorsed any warrant

dorsement.— pursuant to the provisions of the last section, although it
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should afterward appear that such warrant was illegally or im- i868-»&, 0.178,

properly issued.
BUb

- ° 8
'
*• 6 -

15. It shall be the duty of the officer arresting to take the Dutyofp<er-

person charged with the offence before some Magistrate of the ^s^^m,
county in wnich the offence is charged to have been committed, sub. c. Vs. r.'

ca* before any Judge of the Supreme or Superior Court.

16. If the offence charged in the warrant be not punishable Duty, if of-

with death, such Magistrate may take from the person so ar- fen
?J j

e^_
rested a recognizance with sufficient sureties for his appearance i868-'9, o.rrs,

at the next term of the Superior Court, to be held in the aub - °- 8
*
*• 8 -

county where the offence shall be alleged to have been com-
mitted.

17. Such Magistrate shall certify on the warrant the fact of j>uty of mag_

his having let the defendant to bail, and shall deliver the same, istrate on bail-

together with the recognizance taken by him, to the officer J^g 8Ub!"cr

or other person having charge of the prisoner, who shall deliv- 8, s. 9.

er the same without unnecessary delay to the clerk of the

court in which such prisoner shall have been recognized to*

appear.

18. If such Magistrate refuse to let to bail the person so if magistrate

arrested, or if such person fail to give bail as above provided, ^jS
18^ !*^

the officer or person having him in charge shall take him be- in charge.—
r

fore a Magistrate of the county in which the warrant was i868-*9, o. its,

originally issued as hereinafter provided. '

19. If the offence charged in the warrant be punishable with The same, if

death, the officer making the arrest shall convey the prisoner offence capital,

to the county where the warrant was originally issued, before c.iV~8~ sub^c.

some Magistrate thereof, or before a Judge of the Supreme or 3, b. n.

Superior Court, as in the next section prescribed.

20. Persons arrested under any warrant issued for any of- Before what

fence shall, where no provision is otherwise made, be brought magistrate to

before the Magistrate who issued the warrant ; or, if he be ab- lsBS^fc.iVs,
aent, or from any cause unable to try the case, before the near- sub. °- 8

>
»• 12 -

est Magistrate in the same county ; and the warrant, by virtue

of which the arrest shall have been made, with a proper return
endorsed thereon and signed by the officer or person making
the arrest, 6hall be delivered to such Magistrate.

21. The Magistrate, before whom any such person shall be Duty of mag-
brought, sha4; empowered i* as ma7 be > to examine the com- jjtrate -18<£-

plamant, and tht,*_ i.«__. _ oduced in support of the prosecu- .'3,'s. is.

tion, on oath, in the presence' of the prisoner, in regard to the

offence charged, and in regard to any other matters connected
with such charge, which such Magistrate may deem pertinent.

22. The Magistrate shall then proceed to examine the pris- The same con-

oner in relation to the offence charged. Such examination f^cfiVT^ub"
Shall not be on oath ; and before it is commenced, the prisoner o.Vs. 14.

shall be informed of the charge made against him, and shall be
allowed a reasonable time to send for and advise with counsel.

If desired by the person arrested, his counsel shall be present
during the examination of the complainant and the witnesses

on the part of the prosecution, and during the examination of

the prisoner, and the prisoner, or his counsel, shall be allowed
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to cross-examine the complainant and the witnesses for the
prosecution.

The same con- 23. At the commencement of the examination, the prisoner
tinued.—1868- shall be informed by the Magistrate that he is at liberty to re-

c's/b. 15. ' fuse to answer any question that may be put to him, and that

his refusal to answer shall not be used to his prejudice in any
stage of the proceedings.

Answers of 24. The answers of the prisoner to the several interrogato-

reduced to°

be "es s^a^ ^e reduced to writing by the Magistrate, or under his

writing.—1868 direction ; they shall be read to the prisoner who may correct

c'V's
1

le'

Sub
" or ac^ to tnem

5
anc* when made conformable to what he de-

clares is the truth, shall be certified and signed by the Magis-
trate.

Witnesses to 25. After the examination of the prisoner is complete, his

—i8685o
ned'^ witnesses, if he have any, shall be sworn and examined, and he

178, sub. c. 3," may have the assistance of counsel in such examination.

*^ 7 - 26. The witnesses produced on the part either of the pris-

may be sepa- oner or of the prosecution, shall not be present at the examin-

m ted
"7fo

868
v ation of the prisoner ; and while any witness is under examin-

ee's, is.

8U
' ation, the Magistrate may exclude from the place in which such
examination is had, all witnesses who have not been examined,
and may cause the witnesses to be kept separate and prevented
from conversing with each other until they shall have been ex-

amined.

Testimony to 27. The evidence given by the several witnesses examined
be reduced to shall be reduced to writing by the Magistrate, or under his

-% c

n
fr8~sub. direction, and shall be signed by the witnesses respectively,

c. 3. s. 19. 28. If upon examination of the whole matter, it shall appear

iatrlt&.—:1868- to the Magistrate either that no offence has been committed
'9, c 178, sub. by any person, or that there is no probable cause for charging
c. 3, s. 20.

t^e prjsoner therewith, he shall discharge such prisoner.

The same con- 29. If it shall appear that an offence has been committed,

'9
nue(

i78
l86

b~
anc^ ^}at tnere *s no Prooable cause to believe the prisoner to

c.Vs. 21, ' be guilty thereof, the Magistrate shall bind by recognizances

the prosecutor, and all the material witnesses against such pris-

oner to appear and testify at the next term of the Superior

Court for the county in which the offence is alleged to have
been committed.

Magistrate not 30. Nothing contained in the preceding section shall be con-
compeiiedto strued to require any Magistrate, before whom a prisoner

oner^or mis
8
- charged with a misdemeanor shall be brought, to take the ex-

demeanor.— animation of such prisoner, except where such Magistrate shall

sub.~c. 8°s. 22! deem it material so to do, or where such examination shall be

required b}^ the prisoner.

Magistrate 31. Whenever such Magistrate shall be satisfied by the proof
may commit

tjiat there is good reason to believe that any such witness will
witness.—1868 . f 1fl11 ,. 6 ,... r , .

J
i .,

-'9, c. 178, sub. not lulnll the conditions of such recognizance unless security
c. 3, s. 23. ]jq required, he may order such witness to enter into a recogni-

zance with such sureties as he shall deem meet for his appear-

ance at such court.

Kefusaiofwit- 32. If any witness so required to enter into a recognizance,



Chap. 33.] cbiminal proceedings. 331

either with or without sureties, shall refuse to comply with ness to give

such order, it shall be the duty of such Magistrate to commit ^°
8f^

a™?'

him to prison until he shall comply with such order, or be 179, sub. 'c. 3.

otherwise discharged according to law. 8# 24 -

33. If the offence with which the prisoner is charged be Bail to be ai-

bailable, and the prisoner offer sufficient bail, such bail shall be isls-^^m
-

taken and the prisoner discharged ; if no bail be offered, or sub. c. 3, a. 25.'

the offence be not bailable, the prisoner shall be committed to

prison.

34. All examinations and recognizances taken pursuant to Examinations

the provisions of this chapter shall be certified by the Magis- ^^Jf^^ti'
trate taking the same to the court at which the witnesses are 8Ub. c. 2, s. 26!

bound to appear, on the first day of the sitting thereof; and
the examinations taken and subscribed as herein prescribed,

may be used as evidence before the Grand Jury, and on the

trial of the accused, provided he was present at the taking

thereof, and had an opportunity to hear the same and to cross

examine the deposing witness, if such witness be dead or so ill

as not to be able to travel, or by procurement or connivance

of the defendant hath removed from the State or is of unsound
mind.

35. If any Magistrate shall refuse or neglect to return to the Penalty on

proper court, any such examination of recognizance by him ^.
a
f
istrat

?i?3

taken, he may be compelled by rule of court forthwith to re- 4] ™1T8, sub"

turn the same, and in case of disobedience of such rule, may c. 2, s. 27.

be proceeded against by attachment as for contempt of court

as provided for by law.

36. It shall be lawful for any Magistrate, to whom any com- Magistrate

plaint may be made, or before whom any prisoner may be Ixl

1

a^s

1

s°?1

1

a

8

t

68
brought, as hereinbefore provided, to associate with himself -'9, c. 178, sub

any other Magistrate of the same county, and the powers and c
-
2

>
s

-
28 -

duties herein mentioned may be executed by such two Magis-
trates so associated.

37. Officers before whom persons charged with crime but Who
who have not been committed to prison by an authorized Mag- let to bail.—

istrate shall be brought, shall have power to let to bail as fol-
Ju
^' 9

2 V29'
lows : i87i-% '0. 37.

'

(1.) Any Justice of the Supreme Court, or a Judge of a

Superior Court, or of a Special Criminal Court.

(2.) Any Justice of the Peace or Chief Magistrate of any
incorporated city or town, in all cases of misdemeanor, and in

all cases of felony not capital.

38. Any Justice of the Supreme Court or any Judge of a who may let

Superior Court or of a Special Criminal Court, shall have power to bail persons

to let to bail persons committed to prison charged with crime cbT/gTof
in all cases : any Justice of the Peace or Chief Magistrate of crime.—1868-

any incorporated city or town, in all cases where the punish- 'dtf'&M™
'

ment is not capital.

39. Whenever any prisoner shall be let to bail by any officer officers letting

under the preceding section, such officer shall immediately prisoners to

cause the recognizance taken by him to be filed with the Clerk
file recosm~
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zanco.—1868- of the Superior Court of the county in which the party bailed

o%% si. was imprisoned.

Wat the com- 40. Every commitment to prison of a person charged with

c i78~, bud. c. (1.) The name of the person charged.
2

»
B -

82 - (2.) The character of the offence with which he is charged.

(3.) The name and office of the Magistrate committing
him.

(4.) The manner in which he may be discharged ; if upon
giving recognizance of bail, the amount of said recognizance

;

the conditions on the performance of which it shall be dis-

charged, and the persons or Magistrates before whom the bail

may j ustify.

(5.) The court before which the prisoner shall be sent for

trial.

To what jail 41. All persons committed to prison before conviction shall
prisoners to be De committed to the jail of the county in which the examina-

1968P9, c.178, tion is had, or to that of the county in which the offence is

»ub. o. a, b. 88. charged to have been committed : Provided, if the jails of theEB

counties are unsafe or injurious to the health of prisoners, the

committing Magistrate may commit to the jail of any othe?

convenient county. And every Sheriff or jailor to whose jail

any person shall be committed by any court or Magistrate of

competent jurisdiction, shall receive such prisoner and give a

receipt for him, and be bound for his safe keeping as prescribed

by law.

Of fugitives && m -^nJ Justice of the Supreme Court or any Judge of th©
from justice in Superior Court, or of any Special Criminal Court, or any Jus^-

lM8
T

'%Tm tice of tne Peace, or Mayor of any city, or Chief Magistrate of
smb. o.2,s.84. any incorporated town, on satisfactory information laid before

him that any fugitive in the State has committed, out of th©

State and within the United States, any offence which, by the

law of the State in which the offence was committed, is punisha-

ble either capitally or by imprisonment for one year or up-

wards in any State prison, shall have full power and authority*

and is hereby required to issue a warrant for said fugitive aua
commit him to any jail within the State for the space of srs

months, unless sooner demanded by the public authorities of

the State wherein the offence may have been committed,

agreeable to the act of Congress in that case made and pro-

vided : if no demand be made within that time the said fugi-

tive shall be liberated, unless sufficient cause be shown to the

contrary.

Duty of mag- 43. Every Magistrate committing any person under the next

portWthe
6" preceding section, shall keep a record of the whole proceedings

Governor.— before him, and immediately transmit a copy thereof to the

gub
8

"c.

9

2

C

B

1
85' ^ie G°vernor of this State, for such action as he may deem fit

therein under the law.

Duty of Gov- 44. The Governor of this State shall immediately inform th©

SaBe~i868-'9 G°vernor °f the State or Territory in which the crime is

c. 178, sub. o.' alleged to have been committed, or the President of the United
9, B. 86.
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States, if it be alleged to have been committed within the Dis-

trict of Columbia, of the proceedings had in such case.

45. Every Sheriff or jailor, in whose custody any person Dut^of eherifi"

committed under section forty-two of this chapter shall be, ^e^rdSof
upon the order of the Governor of this State, shall surrender Governor—

him to the person named in such order, for that purpose. buTcVb
1
!?'

46. The Governor, on information made to him of any per- Gov. may em-

son having committed an offence of a capital nature within Ploy agent, or

the State, and of having fled out of the jurisdiction thereof, or prehenskmaf
who conceals himself within the State to avoid arrest, or who %itiv

^
having been convicted has escaped and cannot otherwise be capital offenc-

be apprehended, may either employ a special agent, with a es.—R. c. c.

sufficient escort, to pursue and apprehend such fugitive, or is- '

b
' '

sue his proclamation, and therein offer a reward, not exceeding
four hundred dollars, according to the nature of the case, as in

his opinion may be sufficient for the purpose, to be paid to

him who shall apprehend and deliver the fugitive to such per-

son and at such place, as in the proclamation shall be directed
;

and he may from time to time, issue his warrants on the public

Treasurer, for sufficient sums of money for such purposes.

47. In all cases where the Governor of the State has made Expenses of

a requisition on the Governor of another State for any fugi- J^SSS? fogi-

tive from justice and has sent an agent to receive said fugitive, tives from jus-

it shall be lawful for the Governor to issue a warrant on the t^^t^^'
Public Treasurer for the amount of money necessary to pay
the expenses of said agent and other costs in the arresting of

said fugitives from justice, to be paid by the Public Treasurer
of the State.

48. If any credible witness shall prove, upon oath, before of search war-

any Justice of Peace, or Mayor of any city, or Chief Magis- f^'^g^ub
trate of any incorporated town, a reasonable cause to suspect c.2,'b. as.

that any person has in his possession, or on his premises, any
property stolen or any false or counterfeit coin resembling,
or apparently intended to resemble, or pass for, any current
coin of the United States, or of any other State, Province or

country, or any instrument, tool or engine whatsoever,
adapted or intended for the counterfeiting of any such coin;
or any false and counterfeit notes, bills or bonds of the
United States, or of the State of North Carolina, or of any
other State or country ; or any instrument, tool or engine
whatsoever, adapted or intended for the counterfeiting of
such note, bill or bond, it shall be lawful for such Justice,

Mayor or Chief Magistrate of any incorporated town, to

grant a warrant, to be executed within the limits of his

county or of the county in which such city or incorporated
town is situated, to any proper officer, authorizing him to

search for such property and to seize the same, and to arrest

the person having in possession, or on whose premises may be
found, such stolen property, counterfeit coin, counterfeit notes,

bills or bonds, or the instruments, tools or engines for making
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the same, and to bring them before any Magistrate of compe-
tent jurisdiction to be dealt with according to law.

Form of war- 49. Such search warrant shall describe the article to be
rant and pro-^ searched for, with reasonable certainty, and by whom the

on.—1868-'9, complaint is made, and in whose possession the article to be
c. 178, sub. c. searched for is supposed to be ; it shall be made returnable as

other criminal process is by law required to be, and the pro-

ceedings thereupon shall be as is required in other cases of
criminal complaint.

Of costs in 50. In all cases of criminal complaints before Justices of
proceedings ^g Supreme Court, Judges of the Superior Courts, Justices

&c—1868-'9, ' of the Peace and other Magistrates having jurisdiction of such

2
17

40
Sub

' °' complaints, the officers entitled by law to receive fees for is-

suing or executing process, shall not be entitled to demand
them in advance. Such officers shall endorse the amounts of

their respective fees on every process issued or executed by
them, and return the same to the court to which the same is

returnable, and the cost of all such preliminary proceedings
shall be in the discretion of the Judge before whom the case

shall be tried ; and it shall be in his discretion, either not to

allow costs or fees to any officer, or to impose them on the
prosecutor except in cases of conviction when he may impose
costs on the defendant, or on the county or on the State, as to

him shall seem just, and in all such cases the costs shall be
as prescribed by law.

Persons to be ^* ^~° Person- sna^ ne imprisoned by any Judge, Justice of

imprisoned in the Peace, or other peace officer, but only in the common jail

cXTy.
nJail °f of the county: Provided, that whenever the Sheriff of any

Proviso as to county shall be liable to be imprisoned, he may be imprisoned

^|J
iffg~R-

c
- in the jail of any adjoining county.

'
' 52. Eo person shall be arrested on a presentment of the

be°arrested on grand jury; or put on trial before any court, but on indictment
a presentment found by the grand jury.

85^ 6 ;
'
c

* 53. When a presentment shall be made of any offence by a
Names of wit- grand jury, upon the knowledge of any of their body, or upon

enoSeofon tne testimony of witnesses, the names of such grand jurors and
presentment, witnesses shall be endorsed thereon.
~*E. c. c. 35, g^ All misdemeanors, except the offences of perj nry, forgery,

Indictments malicious mischief, and other malicious misdemeanors, deceit,

t^bTcom?'
1

"

3 and the offence of being accessory after the fact, now made a

menced within misdemeanor, shall be presented or found by the grand jury

ofiencSs^ within two years after the commission of the same, and not
known. afterwards : Provided, however, that in case of any of the said

m
r

dictmentis
e mMeineanors hereby required to be prosecuted within two

defective.— years, shall have been committed in a secret manner, the same
R. c. c. 85, s. may De prosecuted within two years after the discovery of the

offender : Andprovidedfurther, that if any indictment found

within that time shall be defective, so that no judgment can be

given thereon, another prosecution may be instituted for the

same offence, within one year after the first shall have been

abandoned by the State.
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55. All process, warrants, and precepts, issued by any Judge Criminal pro-

or Justice of the Peace, or Clerk of any Court, on any criminal
°nd be return

prosecution, may issue at any time, and be made returnable to able at an^

any day of the term of the court, to which such warrant, pro- p^*eedi
cess, or precept is returnable ; and the proceedings on criminal be as hereto-

prosecution shall be agreeable to the practice heretofore in use, f^e'~?' c
*
c -

except where the same may be otherwise directed.

56. Every Sheriff shall endorse on all process and subpoenas
|
h °

s

riff fc0 in~_

issuing in criminal cases, whether for the State or defendant, Cess and sub-

the day when such process and subpoenas came to hand, and panes day of

also the day of their execution ; and on failure of any Sheriff elecutin§
an

to perform either of said duties, he shall forfeit and pay the them.-E. c.

sum of ten dollars for every case of neglect, to be recovered for

the use of the State, in the same manner as forfeitures are re-

covered against Sheriffs by parties in civil suits, for failure to

make due return of process delivered to them.

57. When any Sheriff or his deputy shall arrest the body of T
£
take bail

any person, in consequence of the writ of capias issued to him banabie.
enCeiS

by the clerk of a court of record on an indictment found, the

said Sheriff or deputy, if the crime is bailable, shall recognize

the offender, and take sufficient bail in the nature of a recogni-

zance, for his appearing at the next succeeding court of the come bail Mm-
county, where he ought to answer ; which recognizance shall self.—e. c. c.

be returned with the capias ; and the Sheriff shall, in no case,
3o

'
B

'
1L

become bail himself.

58. When any person convicted of a misdemeanor, and. sen- Bail allowed

tenced by the court, shall appeal, the court shall allow such per- peal.—S.
&

c\ o.

son to give bail, pending his appeal. 35, s. 12.

59. Every person, accused of any crime whatsoever, shall be Accused en-

entitled to counsel in all matters which may be necessary for sei^Kcfo?"
his defence. 35,'s.*i3.

*

60. Every criminal proceeding by indictment, information, indictments

or impeachment, shall be sufficient in form for all intents and <feo.,not ^mash-

purposes, if it express the charge against the defendant in a stayei,
U
fc|

m

plain, intelligible, and explicit manner ; and the same shall not
t

f°r

^
al ^q~

be quashed, nor the judgment thereon stayed, by reason of any c . 35,'s. 14.

'

informality or refinement, if in the bill or proceeding sufficient

matter appears, to enable the court to proceed to judgment.
61. In every indictment, information, or impeachment in Proceedings of

which, by the common law, it may be necessary to set forth at and what part

length the iudicial proceedings had -in any case then or for- ?et forth in the
°i 3* . •

l.
• «i .,., *' .»i ., indictment.—

meriy pending in any court, civil or military, of law or equity, ^ c . c. 35, s.

or before any Justice of the Peace, it shall be sufficient to set 15 -

forth the substance only of said proceedings, or the substance
of such part thereof as make, or help to make, the offence pros-

ecuted.

62. In every indictment for wilful and corrupt perjury, it What set forth

shall be sufficient to set forth the substance of the offence fo™^!-
charged upon the defendant, and by what court, or before E. c. c. 35', s.

whom, the oath was taken, (averring such court, or person to 16 -

have competent authority to administer the same,) together with
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the proper averments to falsify the matter wherein the perjury

is assigned, without setting forth the bill, answer, information,

indictment, declaration, or any part of any record or proceed-

ings, either in law or equity other than aforesaid, and without
setting forth the commission or authority of the court, or per-

son, before whom the perjury was committed.

What for sub- 63. In every indictment for subornation of perjury, or for

omation of corrupt bargaining, or contracting with others to commit wil-

Sfo"?'"!. 17- fn l an(^ corrupt perjury, it shall be sufficient to set forth the

substance of the offence charged upon the defendant, without
setting forth the bill, answer, information, indictment, declara-

tion, or any part of any record or proceedings, either in law
or equity, and without setting forth the commission or author-

ity of the conrt or person, or persons, before whom the perjury

was committed, or was agreed or promised to be committed.

in indictment 64. In anv indictment for an offence, which, on the second
for second of conviction tnereof, is punished with other or greater punish-

convictionBta- ment tnan on tne ^rst conviction, it shall be sufficient to state,

ted.-*. C. c. that the offender was, at a certain time and place, convicted
35, s. is.

thereof, without otherwise describing the previous offence
;

and a transcript of the record of the first conviction, duly cer-

tified, shall upon proof of the identity of the person of the

offender, be sufficient evidence of the first conviction.

How owner- 65. In any indictment wherein it shall be necessary to state

ship stated of the ownership of any property whatsoever, whether real or

FncorTmon
614

personal, which shall belong to, or be in the possession of more
&c.—K. c. 'c. than one person, whether such persons be partners in trade,
35, e. 19, joint-tenants, or tenants in common, it shall be sufficient to

name one of such persons, and to state 6iich property to be-

long to the person so named, and another or others as the case

may be : and whenever, in any such indictment it shall be
necessary to mention, for any purpose whatsoever, any part-

ners, joint-tenants, or tenants in common, it shall be sufficient

to describe them in the manner aforesaid ; and this provision

shall extend to all joint-stock companies and trustees.

Certain defots
^6, No iudgment upon any indictment for felony or misde-

in indictments rneanor, wnether after verdict, or by confession, or otherwise,

—

R

t0
c
vitia

35" 8na^ De stayed or reversed for the want of the averment of

a. 2e.
'

' any matter unnecessary to be proved, nor for omission of the

words " as appears by the record," or of the words " with force

and arms," nor for the insertion of the words " against the

form of the statutes" instead of the words " against the form
of the statute," or vice versa / nor for omitting to state the

time at which the offence was committed, in any case where
time is not of the essence of the offence, nor for stating the

time imperfectly, nor for stating the offence to have been com-
mitted on a day subsequent to the finding of the indictment,

or on an impossible day, or on a day that never happened
;

nor for want of a proper and perfect venue, when the court

shall appear by the indictment to have had jurisdiction of the

offence.
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67. In any case, where an intent to defraud is required to intent to de-

constitute the offence of forgery, or any other offence whatever, fl
"H

y
id: what

,
. rr» • n • t • t • statement and

it shall be sufficient to allege, in the indictment, an intent to proof thereof

defraud, without naming therein the particular person or
5

Jfl

5fS
t

'"~2i"

body corporate intended to be defrauded ; and on the trial "

5

of such indictment, it shall be sumcient, and shall not be deemed
a variance, if there appear to be an intent to defraud the United
States, or any State, county, city, town, or parish, or body cor-

porate, or any public officer, in his official capacity, or any co-

partnership or member thereof, or any particular person.

68. No person shall be deemed to be an incompetent witness party whose

by reason of any interest which such person may have, or be name is forged

supposed to have in respect to any deed, writing, instrument, witness.—k.

or other matter whatsoever, in support of any prosecution, c-» ^ 35, s. 22

wherein shall be questioned the fact of forging such deed, wri-

ting, instrument, or other matter whatsoever, or the fact of

uttering, showing forth in evidence, or disposing thereof, know-
ing the same to be forged.

69. When any offence shall be committed on any water, or crimes com-

watercourse, whether at high or low water, which said water, flitted on
#

wa-

or watercourse, or the sides or shores thereof, shall divide coun- counties, *

ties, such offence may be dealt with, inquired of, tried and de- J
hg"e tri|?-~~

termined, and punished at the discretion of the court, in either 24. '

'

county of those two which may be nearest to the place where
the offence was committed.

70. And because the boundaries of many counties are either How improper

undetermined, or unknown, by reason whereof high offences go alvantS^f
unpunished ; therefore, for the more effectual prosecution of

offences committed on land, near the boundaries of counties
;

he it enacted, that in the prosecution of all offences, it shall be
deemed and taken as true, that the offence was committed
in the county, in which by the indictment it is alleged to have
taken place, unless the defendant shall deny the same by plea By piea iu

in abatement, the truth whereof shall be duly verified on oath, abatement

or otherwise, both as to substance and fact, wherein shall be set

forth the proper county in which the supposed offence, if any,
was committed : whereupon the court may, on motion of the
State, commit the defendant, who may enter into recognizance,

as in other cases, to answer the offence in the county averred
by his plea to be the proper county ; and on his prosecution in

that county, it shall be deemed, conclusively, to be the proper
county. But if the State, upon the plea aforesaid, will join on issue jo;

issue, and the matter be found for the defendant, he shall be ed
>
whatjudg-

altogether discharged ; and if it be found for the State, the Smisdemem^-
court in all offences or misdemeanors, shall proceed to pronounce ors—what in

judgment against the defendant, as upon conviction; and in e^&lsVs! 25.

all eases of felony, the defendant shall be at liberty to plead to

the indictment, and be tried on his plea of not guilty.

71. Every defendant who shall be charged by indictment in indictment

with the publication of a libel, may prove on the trial for the f£r lib
.

e1
'
d" t

'
t

same, the truth of the facts alleged in the indictment ; and, if truth^n evi-

e

22
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dence.—E. c.
T it shall appear, to the satisfaction of the jury, that the facts are

a 35, s. 26. true, the defendant shall be acquitted of the charge.

Assault and 72. In all cases of felonious homicide, when the assault shall

onfcoimti^" have °een made in one county within the State, and the person
trial where .4- assaulted shall die in any other county thereof, the offender shall
eauit.—E. c, j^ indicted and punished for the crime in the county wherein

the assault was made.
Assault is this 73. In all cases of felonious homicide, when the assault shall

death out of it
have have been made within this State, and the person assaulted

trial in this ' shall die without the limits thereof, the offender shall be in-

dicted and punished for the crime in the county where the
assault was made, in the same manner, to all intents and pur-

poses, as if the person assaulted had died within the limits of

this State.

Plea entered 74. If any person, being arraigned upon or charged in any

stands mute
1— indictment for any crime, shall stand mute of malice, or will

E. c, c. 25, s. not answer directly to the indictment, the court shall order the
29 - plea of "not guilty " to be entered on behalf of such person

;

and the plea so entered shall have the same force and effect as

if such person had pleaded the same.
in capital 75. Whenever a Judge of the Superior Court shall deem it

may
S,

isiue
g
a necessary to a fair and impartial trial of any person charged

special venire, with a capital offence, he may issue to the Sheriff* of the county

s730.
°

85
' m wn icn the trial may be, a special writ of venirefacias, com-
manding him to summon such number of the freeholders of

said county as the Judge may deem sufficient, (such number
being designated in the writ,) to appear on some specified day
of the term as jurors of said court ; and the Sheriff shall forth-

with execute the writ, and return it to the clerk of the court

on the day when the fame shall be returnable, with the names
of the jurors summoned.

Penalty on 76. If any Sheriff shall fail duly to execute and return such

Lecuting^t, wr1 ^ °f wwjro facias, he shall be fined by the court not exceed-
and jurors not ing one hundred dollars; and all jurors so summoned shall

E.
t

a
d
c?35~s. attend until discharged by the court, under the same rules and

81. penalties as are prescribed for other jurors.

Persons on 77. Every person on joint or several trial for his life, may
trial for life or make a peremptory challenge of twenty-three jurors and no
crime may 1 , .

r . J. & . . J .J
make chai- more ; and in all joint or several trials for crimes and misde-
lenge^ofju- meanors, other than capital, every person on trial shall have
c. 39.

' the right of challenging peremptorily, and without showing
cause, four jurors and no more. And to enable defendants

Eight of de- to exercise this right, the clerk in all such trials shall read over

the names of the jurors on the panel, in the presence and
hearing of the defendants and their counsel before the jury

shall be impannelled to try the.issue ; and in all trials, whether
for capital or inferior offences, the defendants may have the

aid and assistance of counsel in making challenges to the jury.
state may 78. In all capital cases, the prosecuting officer on behalf of

four jurors in the State shall have the right of challenging peremptorily four
capital cases, jurors : Provided, said challenge is made before the juror is

fendants.
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tendered to the prisoner ; and if he will challenge more than in others two.

four jurors he shall assign for his challenge a cause certain ;

~K
-
c.,35, s.

and in all other cases of a criminal nature, a challenge of two
jurors shall be allowed in behalf of the State, and challenges

also for a cause certain : and in all cases of challenge for cause

certain, the same shall be inquired of according to the custom

ctf the court.

79. Upon the conviction of an}' felon for robbing or stealing On convention

any money, goods, chattels, or other estate of any description
l°tl^

hl

^
g 5:

whatever, the person from whom such goods, money, chattels, restore?!—b.

or other estate were robbed or stolen, shall be entitled to resti- c -' c
-
85

>
s - 34 -

tntion thereof; and the court may award restitution of the

articles so robbed or stolen, and make all such orders and issue

such writs of restitution or otherwise, as may be necessary for

that purpose.

80. The courts of law may grant new trials in criminal cases, New trial to

when the defendant is found guilty, under the same rules and o^S^TS.
''

regulations as in civil cases.

81. The courts shall appoint a special day in their respective a day for trial

terms, on which the business of the State shall be disposed of; edbyXpe^r
and the court may proceed therewith till the whole is finished. Courts: wit>-

And no witness recognized or summoned to attend on indict- attend tmluch
ment found, shall be entitled to compensation for attending day.—e. c, c.

previous to the day so appointed : Provided, nevertheless, that
85

'
8

-
86-

in capital cases, witnesses and other persons may be required

to attend on the day preceding the day appointed as aforesaid

;

and the clerk of the court in which a day is thus appointed,
shall give notice thereof at the court house door, and three or

more public places in the county, and shall issue subpoenas and
take recognizances for attendance on such day.

82. All witnesses summoned or recognized in behalf of the Pay of wit-

State shall be allowed the same pay for their daily attendance, ^^ inState

ferriage and mileage as is allowed to witnesses attending in

civil suits ; and such fees for attendance shall be paid by the
defendant, only upon conviction, confession or submission

;

and if the defendant be acquitted on any charge of an inferior

nature, or a nolle prosequi be entered thereto, the court may,
at discretion, order the prosecutor to pay the costs, if such
prosecution shall appear to have been frivolous or malicious

;

but if the court shall be of opinion that such prosecution was
neither frivolous nor malicious, and a greater number of wit- court in oer-

nesses have been summoned than were, in the opinion of the
J^
in cases ma^

court, necessary to support the charge, they may, nevertheless, cutor to
P
pay~

order the prosecutor to pay the attendance of such unnecessary co
|
t
|'
—:

?-
7
C''

witnesses, if it appear that tbey were summoned at his special
c '

request.

83. The Judges of the Superior Courts may hear and deter- judge may
mine the petition of all persons, who shall conceive they merit lessen or remit

relief on their recognizances forfeited ; and may lessen, or ab- I^rfyTime.—
solutely remit the same, and do all and any thing therein, as R- C, o. 35, e.

they shall deem just and right and consistent with the welfare
w*
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of the State and the persons praying such relief, as well before,

as after final judment entered and execution awarded.
Clerk to re- 84. The Clerk of the Superior Court, on the remission of

forfeitm-es
tted any f°rfe^ed recognizance which has been paid into his office,

paid into of- shall refund the same, or so much thereof as shall be remitted.

85
e

's~39'

C
*' °" ^' ^ tne mone

.Y
nas been paid to the County Treasurer, he

County Treas- shall refund it to the person entitled, on his producing an at-
urer to refund, tested copy of the record from the Clerk of the Court, certify-

him^-STc, ° ing that such recognizance hath been remitted or lessened,
c. 35, s. 40. signed with his own proper name, with the seal of the court

affixed thereto.

Execution not 86. No execution shall issue upon a forfeited recognizance,
to issuetiiiaf- or t collect a fine imposed nisi, until a scire facias has issued

c"c? sVs. 43 - agamst tne person who has forfeited his recognizance, or upon
whom the fine has been imposed.

Joint *»./a. to 87. When any recognizance, acknowledged by a principal
issue on for- and sureties, shall be forfeited by two or more of the recogni-

zances^
e

-K.
g
c!" zors, the scire facias issued thereon shall be jointly against

e. 35, s. 44. them all, designating which of them are principals and which
sureties, and when they are bound in different sums, stating

the amount forfeited by each one : and the clerk shall have no
greater fee on such scirefacias than is due when it is issued

against one defendant.

Howm.fa ex- 88. All process of scirefacias issuing upon forfeited recog-
ecuted.—R. ynzances, shall be executed by leaving a copy with each of the

defendants, or at his present place of abode. And in case he
cannot be found, and has no known place of abode, and the

matter be returned, then an alias scire facias shall issue, and
on the like return, the same shall be deemed duly served.

Costs paid by 89. Every person convicted of an offence, or confessing him-
convicted, &o. se]f guilty, or submitting to the court, shall pay the costs of

s. 46.
-1

°*
' prosecution.

Penalties not 90. Where a penalty may be imposed by anv law passed or

?ecovered
C
b
lly hereafter to be passed, and 'it shall not be provided by the law

any.—R. c, c. to what person the penalty is given, it may be recovered by any
35, s. 47. one wno w\\\ sue for the same, and for his own use.

Recovered in 91- Whenever any penalty shall be given by statute, and it

name of state, is not prescribed in whose name suit therefor may be com-

I^'srfs.
'' menced, the same shall be brought in the name of the State.

Prosecuting 92. In all cases of homicide, any officer prosecuting for the
officers to di- State may, at any time, direct a post mortem examination of

um examina- the deceased to be made by one or more physicians to be sum-
tions

-—
J- c -> moned for the purpose ; and the physicians shall be paid a

'
s

*
' reasonable compensation for such examination, the amount to

be determined by the court and taxed in the costs, and if not

collected out of the defendant, the same shall be paid by the

county.

Persons parti- 93. No person shall be excused, on any prosecution, from
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prosecution, and lie 6hall be altogether pardoned of the offence to be prose-

so done, or participated in by him. !^ c. t^zl*'

94. The following magistrates shall have power to cause to s. 56.

be kept all laws made for the preservation of the public peace
; arfauthoSzed

and in execution of that power, to require persons to give secu- to keep the

rity to keep the peace, in the manner provided in this chapter, P^ff^
18
^,

namely : The Chief Justice and Associate Justices of the Su- c.2, s.
1.'

preme Court, the Judges of the Superior Courts, and of

any Special Courts which may be hereafter created, the

Justices of the Peace, the Mayors, Superintendents of

Police or other chief officers of all cities and towns in this

State.

95. Whenever complaint shall be made in writing, and upon Complaint to

oath to any such magistrate, that any person has threatened to i^l-'^^iS"
commit any offence against the person or property of another, sub. 0. 2, s.2.'

it 6hall be the duty of such magistrate to examine such com-
plainant and any witnesses who may be produced on oath, to

reduce such examination to writing, and to cause the same to

be subscribed by the parties so examined.
96. If it shall appear from such examination that there is When warrant

just reason to fear the commission of any such offence by the
i868-

S

'9

e

'c~i78

person complained of, it shall be the duty of the Magistrate to sub. c. 2, s. 3,

'

issue a warrant under his hand, with or without a seal, reciting

the complaint and commanding the officer to whom it is di-

rected forthwith to apprehend the person so complained of,

and bring him before such magistrate or some other magis-

trate authorized to issue such warrant.

97. The warrant shall be directed to the Sheriff Coroner, or To whom th«

any Constable, each of whom shall have power to execute the be^dlreete^
11

-

same within his county ; and if no Sheriff, Coroner or Consta- i868-'9, c.i7s,

ble can conveniently be found, the warrant may be directed to
sub

*
c

'
2

'
s

*
4 *

any person whatever, who shall have power to execute the

game within the county in which it is issued. No Justice of

the Peace, or Mayor, or Superintendent of Police, or other

chief officer of any city or town, shall direct his warrant to any
officer outside of the county of said Justice or chief officer.

98. Upon the person complained of being brought before the Duty of Mag-

magistrate, he may be required to enter into a recognizance, istrate on re-

payable to the State of North Carolina, in such sum not ex- rant.—1868-'9,

ceeding one thousand dollars, as such magistrate shall direct, with °- 178
,'
sub

-
c <

one or more sufficient sureties, to appear at the next term of the '

Superior Court of the county in which the offence is charged
to have been committed, and not to depart the same without
leave, and in the meanwhile to keep the peace and be of good
behavior towards all the people of this State, and particularly

towards the person requiring such security.

99. If such recognizance shall be given, the party complained When party

of shall be discharged; if such person shall fail to find such S^d^r
security, it shall be the duty of the magistrate to commit him imprisoned.—

to prison until he shall find the same, specifvino; in the mitti- I^'V; 1
!
8

'

sub. c. 2, s. 6.
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mus the cause of commitment and the sum in which such secu-

rity was required.

Howdischarg- 100. Anj person committed for not finding sureties of the

queuSr— peace as above provided, may be discharged by any magistrate

i968-'9,'c. 178, upon giving such security as was orignajly required of such
jmb.c. 2, s.7. person, or by a Justice of the Supreme Court, or Judge of the

Superior Court of the district, by giving sucli other security

as may seem sufficient.

Recognizance 101. Every recognizance taken pursuant to the foregoing
returned to provisions shall be transmitted by the magistrate taking the
court.— 1868- r

, ,, ... r^io • i-i * j* at. ^ •

r
9, c. 178, sub. same to the next term of the Superior Court for the county m

c. 2, s. 8. which the offence is charged to have been committed.

Breach of the 102. Every person who, in the presence of any magistrate
peace, &c, in above specified, or in the presence of any court of record, shall

magistrate or make any affray, or threaten to kill or beat another, or to corn-
court.—1868- mjt any offence against his person or property ; and all persons

c%%. 9

8
'
8U

' who, in the presence of such magistrate or court, shall contenjd

with hot and angry words, may be ordered by such magistrate

or court, without any other proof, to give such security as

above specified, and in case of failure so to do, may be commit-
ted as above provided.

Proceedings 103. Every person who shall have entered into a recogni-

zees?—1868- zance to keep the peace, shall appear according to the obliga-
te, c. 178, sub. tion thereof; and if he fail to appear, the^court shall forfeit his
c. 2, s.io. recognizance and order it to be prosecuted, unless reasonable

excuse for his default be given,

if complainant 104. If the complainant does not appear, the party recog-

pear —1868- n]zed shall be discharged, unless good cause be shown to the

'9, c' 178, sub. contrary. If the respective parties appear, the court shall hear
c 2, s. n. their allegations and proofs, and may either discharge the re-

cognizance taken, or they may require a new recognizance, as

the circumstances of the case may require, for such time as may
appear necessary, not exceeding one year.

Eecognizance, 105. No recognizance taken under this chapter shall be

broke
de

!
med deemed to be broken except in the case provided for by the

i868-'9,'c. 178, one hundred and fourth section, unless the principal in such
sub. c. 2,s. 12. recognizance be convicted of some offence amounting in judg-

ment of law to a breach of such recognizance.

Evidence of 106. Whenever evidence of such conviction shall be pro-
^each.— duced in the court in which the recognizance is filed, it shall

sub. c. 2,'s.i3.' he the duty of such court to order the recognizance to be pros-

ecuted, and the Solicitor of the District shall cause the proper
proceedings to be thereupon taken.

Costs in the 107. The costs in all cases arising under the last thirteen sec-
discretion of tions oi this chapter, except in those arising under sections one

i868-
,r

9,^cT hundred and three and one hundred and six, shall be in the dis-

178, sub. c 2, cretion of the court, and, in cases under those sections, shall
14.

be paid by the defendants upon a judgment against them.
if trial for fel- 108. In case the term of a court shall expire while a trial

&J_Jc°f£
ep ' ft>r felony, or for any offence punishable by imprisonment in a

s. 397. ' penitentiary, or by any greater punishment, shall be in prog



meut.—E. C.
<cu 11, s. 5„
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ress, and before judgment shall be given therein, the Judge
shall continue the term as long as in Ms opinion it shall be

necessary for the purposes of the case,

109. The bail shall have liberty, at any time before execu- Bail may an-' «t

tion awarded against him, to surrender to the court from surrender and

which the process issued, or to the sheriff having such process final judg-
™

to return, during the session, or in the recess of such court, the

principal, in discharge of himself; and such bail shall, at any
time before such execution awarded, have full power and au-

thority to arrest the body of his principal, and secure him,

until he shall have an opportunity to surrender him to the

sheriff or court as aforesaid : and the sheriff is hereby required

to receive such surrender, and hold the body of the defendant

in custody, as if bail had never been given: Provided, how- Not disehar^-

ever, that, in criminal proceedings, the surrender by the bail, criminaicases.

after the recognizance forfeited, shall not have the effect to dis- —R- c. c. n,

charge the bail, but the forfeiture may be remitted in the man-
8

* '

ner provided for.

110. Any person surrendered in the manner specified in the Persons sur-

foregoing section, shall have liberty, at any time, before final ^ve other™
7

judgment against him, to give bail; and in case of such sur- bail. Excep-

render, the Sheriff shall take the bail-bond or recognizance to n™ybe^ak^n
the succeeding court ; and in case the Sheriff shall release such in criminal

person without bail, or the bail returned be held insufficient, ^dan/be re"

on exception taken the same term to which such bail-bond leased Sheriff

shall be returned, and allowed by the court, the Sheriff, having "Rotable-
i • ^ \> • i i ii n '/• • i r? l

-Duty of pros-
due notice thereof, in criminal eases, shall forfeit to the State the ecuting officer

sum of one hundred dollars, to be recovered on motion in like to collect for-

manner as forfeitures for not returning process, and be subject prosecute.—

to be indicted for misdemeanor in office; and it shall be the j&-C.,c.ii,s.

duty of the prosecuting officer to collect the forfeiture ; and, in

case of a release, the sheriff shall be liable for an escape, and
prosecuted as provided for in sections thirty-seven and thirty-

eight of chapter thirty-two entitled " Crimes and Punishments."
111. In all cases of conviction in the Superior Court of this Convicts may

State for any criminal offence, the defendant or defendants so aP£ealwithout

convicted shall have the right to an appeal without giving se- tyfor costs.—

curity for costs, upon riling of an affidavit that he is wholly un- J^
9- '

7
,
0, e*

able to give security for the costs, and he is advised by counsel '

that he has reasonable cause for the appeal prayed for, and
that the application is in good faith.

112. It shall be the duty of the Judge, on filing of the affi-da judge to grant

vit required in the preceding section, to grant the appeal with- appeal, &c—
out security for costs, and for any offence indictable by the laws i,%

"

s .

2.'°'

of this State shall require the defendant to enter into bond or

recognizance in a reasonable sum to make his appearance at

the first term of the Superior Court to be held in the county
after the adjournment of the Superior Court to which the ap-

peal was prayed and to further answer the charge preferred.

113. In all cases where any two Justices of the Peace, or any when and

Judge of the Supreme or Superior Courts, shall on written affi- fcowpers<»is



844 CRIMINAL PROCEEDINGS. [CHAP. 33

may be out-
lawed.—1866,
c, 62.

Jurisdiction
given to Justi-

ces.—1868-
'9, c. 178, sub.

c. 4, s. 1.

Assaults and
batteries.

—

1868-' 9,o. 178,
sub. c. 4, s. 2.

Indictable
trespasses on
real or per-
sonal proper-
ty.—1868-'9,
c. 178, sub. e.

4, s. 3.

Receiving sto-

len goods.

—

1868-'9, c.178,

sub. c. 4, s. 4.

Offences pun-
ishable by
penalty of $50
only.—1868-
'9, c. 178, sub.

c. 4, s. 5.

What must ap-
pear to give
jurisdiction.

—

18G8-'9, c.178,
sub. c. 4, s. 6.

In what case
justice shall
not have juris-

diction.--

1868-'9, c. 178.

sub. c. 4, s. 7.

davit, filed and retained by such Justice or Judge, receive in-

formation that a felony has been committed by any person, and
that such person flees from justice, conceals himself and evades
arrest and service of the usual process of the law, the said

Judge or Justice of the county where such person is supposed
to lurk and conceal himself, are hereby empowered and required

to issue proclamation against him, reciting his name, if known,,
thereby requiring him forthwith to surrender himself; and
also to empower and require the Sheriff of the county to take
such power with him as he shall think fit and necessary for

going in search and pursuit of and effectually apprehending
such fugitive from justice ; which proclamation shall be pub-
lished at the door of the court-house and such other places as

the said Justices shall direct ; and if any person against whom
proclamation hath been thus issued, continue to stay out, lurk
and conceal himself, and do not immediately surrender him-
self, any citizen of the State may capture, arrest and bring him
to justice, and in cases of flight or resistance by him,, after be-

ing called on and warned to surrender, may slay him without
accusation or impeachment of any crime.

114. Justices of the Peace shall have power to hear, try and
determine, in the manner prescribed in this chapter, criminal

actions, for the offences hereinafter enumerated, committed
under the circumstances stated.

115. Assaults, and assaults and batteries where no deadly
weapon was used, and no serious damage was done, and where
the punishment imposed by law does not exceed fifty dollars

5'

fine or one month's imprisonment.
116. Indictable trespasses on real or personal property, when

the punishment imposed by law dues not exceed fifty dollars
51

fine or one month's imprisonment.
117. Receiving stolen goods, knowing them to be stolen, when

the value of the property received does not exceed five dollars.

118. Offences which are punishable only by a penalty of not

over fifty dollars.

119. But no justice shall have final jurisdiction to determine
any criminal action or proceeding for any offence whatever,
unless it shall appear on the complaint, and upon proof before

him:
(1.) That the offence was committed within his township.

(2.) That the complaint is not made by collusion with the

accused, and that it is made by the party injured by the of-

fence.

(3.) That it is made within six months after the commission
of the alleged offence. The complaint shall be in writing, and
under oath, but need not be in any particular form.

120. If any one or more of the above requisites to his juris-

diction shall fail to be proved to the satisfaction of the justice

upon any hearing before him, or if it shall appear to the justice

on the hearing of any complaint for an assault, or an assault

and battery, that a deadly weapon was used, or that any serious
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damage was done, or that the 6ffence deserves a more severe

or other punishment than it is within his jurisdiction to impose

;

or on the hearing of any complaint for an indictable trespass,

that the damage by reason thereof, exceeded twenty-five dol-

lars ; or, on hearing of any complaint for larceny, or for receiving

stolen goods, that the value of the property stolen or received,

exceeded five dollars ; in such cases, the justice shall desist

from any final determination of the action or complaint, and

either commit the accused to prison, or require from him a re-

cognizance with sufficient sureties and in a sufficient amount
for his appearance at the next term of the Superior Court of

his county to answer the charge ; he shall also bind the com-
plainant and the witnesses over to appear in like manner and
testify ; and he shall return the papers with a statement of his

proceedings to the Clerk of the Superior Court of his county,

on or before the first day of the next term of said court.

121. When the justice shall be satisfied by proof of all the if no jury be

facts necessary to give him jurisdiction, if no jury shall be
igg|^ 9

for
'7^

8

asked for, he shall proceed to determine the case, and shall sub. c. Vs. 8.'

either acquit the accused or find him guilty, and sentence him
to such punishment as the case may require, not to exceed in

any case a fine of fifty dollars, or imprisonment in the county
jail for one month.

122. If either the complainant or the accused shall ask for jury to be ai-

it, the justice, having first found the facts necessary to give i
oweV8

f

65!?n
d

him jurisdiction, shall allow a trial by jury, as is provided in c . m, sub. o.'

civil actions before Justices of the Peace. 4
>
s - 9 -

123. In case a trial by jury shall be had, the justice shall what to be

submit to the jury in each case simply the question of the submittedto

guilt or innocence of the accused of the offence charged, and lses-^'c. m,
shall enter the verdict on his docket, and adjudge accordingly. sub

-
c 4

>
8 - 10 -

124. Either the accused or the complainant may appeal from Either party

the sentence of the justice to the Superior Court of the county.
TrialT/?Sw

On such appeal being prayed, the justice shall recognize both —i868-'9, c'

the prosecutor and the accused, and all the material witnesses, J^
sub

*
c * 4

'

to appear at the next term of the court, in such sums as he shall

think proper, and he may require the accused to give sureties

for his appearance as aforesaid. In all cases of appeal, the trial

shall be anew, without prejudice from the former proceedings.

125. In every case, whether an appeal shall be prayed or justice to send

not, the justice shall forthwith transmit to the Clerk of the
f,j

pê
'
s \h

Superior Court of the county all the papers in the case, together his return to

with a copy of his preliminary finding of the verdict, if any, il^?*
1-—

of his determination of the facts if there shall have been no sub.c. Vs. 12!

trial by jury, and of the sentence, in which shall be set forth

all the facts found by him, as well as his finding of those which
were alleged in the complaint, and which were found by him CopieB t0 be
not tO be proved. furnished on

126. He shall give to either party on request, and on pay-
jjaraentof

ment of his lawful fee, a copy of the complaint and of his find- fees.—1868-'9,

ins; and sentence, J W8t ?
ub

-
c -

n 4, 8. 18.
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Finding and 127. Such finding and sentence may be pleaded in bar of

bTpieadecfm anJ indictment subsequently found for the same offence.

bar of indict- 128. If the justice shall sentence the party found by him

™c!m8

sub.
to ^e guilty to pay a fine and costs, and the same shall not be

c.4,8. 14, \

' immediately paid, the justice shall commit the guilty person

prison^ffine
1" to tne county prison until the same shall be paid, or until be

and costs not shall be otherwise discharged according to law.

^9
ai

c'i78
86

s

8

~b
"^' ^ tne sentence be that the guilty person be imprisoned

c,'4,'s. 15. ' for a time certain, and that he pay the costs, there shall be

parr
P
to

S°ned ac*ded to it that he shall remain in prison after the expiration

costs before of the fixed time for his imprisonment until the costs shall be

^gg
h

,

a

9

rsed-~ paid, or he shall otherwise be discharged according to law.

BTtb.c. 4s. 16! 130. The commitment to the county prison shall set forth :

What commit- (i.) The name of the guilty person.

forth.—1868- (2.) The nature of the offence of which he is convicted and
'9, c. 178, sub. the date of the trial.
c. 4, s. 17. ^ rpj

ie perj 0<j f his imprisonment.

(4.) It shall be directed to the Sheriff of the County, or to

the keeper of the county jail, and shall direct him to keep the

prisoner for the time stated, or until discharged by law.

(5.) The name of the Constable or other officer required to

execute it.

(6.) It shall be signed by the justice, and be dated.
What fees ai- 131. Justices of the Peace, Sheriffs, constables and other

tices, &c— officers shall receive the same fees in criminal actions as are
i868-'9, c. 178, allowed iu civil actions before justices, when the amount claimed

,b. .
-

g |egg tjian one ^un(] re(j dollars.

Who to pay 132. The party convicted shall be always adjudged to pay
Jke costs.—

the cos tSj and if the party charged be acquitted, the complain^

sub. c.4,8.19.' ant shall be adjudged to pay the costs, and may be imprisoned

for the non-payment thereof; in the case of an appeal the

whole costs shall be paid in the discretion of the Judge of the

Superior Court.
justice to 133. It shall be the duty of each Justice of the Peace on

offend-
11
°
f
or before Monday of every term of the Superior Court of his

i869-'7o,c. county, to furnish the clerk of said court with a list of the
no, s.i. names and offenses of all parties tried and finally disposed of

by such Justice of the Peace, together with the papers in each

case, in all criminal actions, since the last term of the Superior

Court.

Clerk to hand 134 The Clerk of the Superior Court shall hand a copy of such
return to So- list to the Solicitor and to the grand jury, at each terms of the

grand fury.-- Superior Court; and no indictment shall be found against any
l869-'7o, c. party whose case has been so finally disposed of by any Justice
n(1

,
s. 2.

oj. tj^e peace . Provided, that this and the preceding section

shall not be deemed to extend or enlarge or otherwise affect

the jurisdiction of Justices of the Peace, except as provided

by law.
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Ire. 440.
;Mur.,7; 65 N. C, 450 ; 66 N.

Section 54. Bus., 46 ; 10 Ire., 369 ; 3 Ire., 32

;

Sec. 60. 1 Ire., 378; 2Dev., 452; 1 Dev., 137;
C. 120 ; Ibidem, 640.

Sec. 61. 67 N. C, 467.

Sec. 65. 64N. C.,129.
Sec. 66. 67 N. C, 467 ; 63 N. C, 234.

Sec. 73. 3 Ire., 113.

Sec. 75. Bus., 330.

Sec. 77. 10 Ire., 469 ; 2 D. & B., 196 ; 10 Ire., 395 ; 2 Ire., 492 ; 2 D. & B. , 348.
' Sec. 119. 65 N. C, 298 ; lb., 301 ; lb., 496 ; lb., 617 ; 64 N. C, 581 ; lb., 589.

CH APTEE 3 4.

CURRENCY.

Section

1. Currency of the United States, cur-

rency of the State. Public accounts

kept in it.

9. Banks not to draw checks, &c,
payable otherwise than in specie.

3. Issues of due bills, notes and all

kinds of circulation forbidden un-

less expressly allowed. Misde-

meanor.

4. Such due bills, notes, &c, not to

be circulated. Misdemeanor.

Section

5. Scale of depreciation of Confederate

currency established.

6. At what time the depreciation to ap-

7. Consideration may be shown in con-

tracts for Confederate currency.

Proviso.

8. Consideration may be proved before

justice.

1. The currency of the United States shall be the lawful Currency of u.

currency of this State, and all records, fee bills of officers, offi- cy
a

f Stat?
611

dial accounts, accounts for moneys collected by officers, ac- Public acc'nts

counts required to be returned to court, and all other proceed- c^^ti sTi.

ings and papers of a public nature shall be kept in dollars and
cents.

2. If any bank shall issue any bill, note, check, or draft, re- Banks not to

deernable or payable in any other manner than by payment in ^^a^bie'
specie, the same shall be deemed to be due and demandable in otherwise than

specie at the place where it was issued ; and on demand and g
1 sPe^

e-~**

•

refusal to pay the same, the money therein expressed shall "'

draw interest, till paid, at the rate of twelve per cent, per
annum.

3. Xo person or corporation, unless the same be expressly issue of due

allowed by law, shall issue any bill, due bill, order, ticket, cer-
^ndaii kmds

tificate of deposit, promissory note, or obligation, or any other of circulation

kind of security, whatever may be its form or name, with the forbidden, im-

intent that the same shall circulate or pass as the representa- allowed.—B.

tive of, or as a substitute for, money, on pain of forfeiting and c -> c - 86
>
8 - 5 -

payiug for each offence the sum ' of fifty dollars ; and if the

party offending be a corporation, of also being deemed to have
violated its charter. And every person offending against this
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section, or aiding or assisting therein, shall likewise be deemed
Misdemeanor, guilty of a misdemeanor.
Such due bills 4. No person or corporation shall pass or receive, as the rep-

to^ckculat? resentative of, or as the substitute for, money, any such bill,

ed under pain check, certificate, promissory note, or other security of the kind
ofmisdem r,~ mentioned in this chapter, whether the same were issued within
6.' ' ' or without the State. And any person or corporation, and the

officers and agents of such corporation aiding therein, who shall

offend against this section, shall for every such offence forfeit

and pay five dollars, and shall, moreover, be deemed guilty of a

misdemeanor.

Scale of depre-
ciation of (Jon-

federate cur-
rency estab-
lished.—1866,
c. 39, s. 1.

•Whereas, By an Ordinance of the Convention, entitled
" An Ordinance declaring what laws and ordinances are in

force, and for other purposes," ratified on the eighteenth day
of October, in the year of our Lord, one thousand eight hund-
red and sixty-five, it is made the duty of the General Assem-
ble to provide a scale of depreciation of the Confederate cur-

rency, from the time of its first issue to the end of the war

;

and it is further therein declared that " all executory contracts,

solvable in money, whether under seal or not, made after the

depreciation of said currency before the first day of May, one
thousand eight hundred and sixty-five, and yet unfilled (except

official bonds and penal bonds payable to the State,) shall be
deemed to have been made with the understanding that they

were solvable in money of the value of said currency," subject,

nevertheless, to evidence of a different intent of the parties

to the contract. Therefore,

5. Be it enacted by the General Assembly of the State of
North Carolina, arid it is hereby enacted by the authority of
the same, That the following scale of depreciation be and the

same is hereby adopted and established as the measure of value

of one gold dollar in Confederate currency, for each month,
and the fractional parts of the month of December, one thon-

and eight hundred and sixty-four, from the first day of Novem-
ber, one thousand eight hundred and sixty-one, to the first day
of May, one thousand eight hundred and sixty-five, to-wit

:

Scale of depreciation of Confederate Currency, the gold dollar

being the unit and measure of value, from November first,

one thousand eight hundred and sixty-one, to May first, one

thousand eight hundred and sixtyfive

:



Chap. 34.] CURKENCY. 349

Months. 1861. 1862. 1863. 1864. 1865

January,

February,

March,
April,

May,
June,
July,

August,
September,
October,

November,
December,
Dec. 1st to 10th, incl.

" 10th to 20th, incl.

" 20th to 30th, incl.

$1.10
1.15

$1.20
1.30

1.50

1.50

1.50

1.50

1.50

1.50

2.00

2.00

2.50

2.50

$3.00
3.00

4.00

5.00

5.50

6.50

9.00

14.00

14.00

14.00

15.00

20.00

$21.00
21.00

23.00

20.00

19.00

18.00

21.00

23.00

25.00

26.00

30.00

35.00

42.00

49.00

$50.00
50.00

60.00

100.00

6. The scale of depreciation of Confederate currency herein

established, shall be construed to apply to debts herein men-
tioned at the date of contracting the same, and not at the time

said debts became due.

7. In all civil actions which have arisen or may arise in

courts of justice, for debts contracted during the late war, in

which the nature of the obligation is not set forth, nor the

value of the property, for which such debts were created, is

stated, it shall be admissible for either party to 6how on trial,

by affidavit or otherwise, what was the consideration of the

contract, and the jury in making up their verdict, shall take

the same into consideration and determine the value of said

contract in present currency, in the particular locality in which
it is to be performed, and render their verdict accordingly.

8. When any warrant shall be returned before any Justice

of the Peace for debt contracted during the war, said Justice

of the Peace shall give the parties the privilege of setting forth

on oath the nature of the obligation, with the kind of property,

currency or other consideration for which it was created, and
the true value of the contract in the present currency in the

particular locality where it is to be solved shall govern his

judgment: Provided, that Justices of the Peace shall have
jurisdiction of all sums less than one thousand dollars, unless

it is specified in the contract that it is payable in other than
Confederate currency ; And, provided further, that no claim
shall be issued upon by a Justice of the Peace, which will,

according to a scale of depreciation of Confederate currency,

after judgment exceed one hundred dollars.

At what time
to apply.—
1866-'7, (

B.l.

c. 44,

Consideration
may be shown
in contracts
forConfederate
currency.

—

1866, c. 38, s.

2.

Consideration
may be prov-
ed before jus-

tice.—1866, c.

38, s. 3.

Proviso.

Section 7. 63 N. C. 554; 64 N. C. 93 ; 64 N. C. 553: 64 N. C. 555 ; 64 N. C. 634
66 N. C. 578 ; 67 N. C. 83 ; lb. 86 ; lb. 133 ; lb. 198 ; lb. 472.
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CHAPTER 3 5

DEEDS AND CONVEYANCES.

Section

1. Deeds proved and registered in

county where land lies within two

years good without livery, &c.

2. Deeds, &c., how proved. 1. When
grantor or witness in the State.

2. When grantor or witness lives

out of State. 3. Where no wit-

ness, and grantor lives out of State.

4. Where witness is dead. 5.

Where grantor and witness live

out of United States. 6. Private

examination to be required if mar-

ried woman be party.

3. How proved when real estate is in

two or more counties.

4. Justices of the Supreme Court may

take probate of deeds and private

examination.

5. Clerk of the Superior Court of a

county in which land does not lie

may take probate and privy ex-

amination and certify, &c.

6. Power of attorney, how proved in

this State.

7. Deeds, &c, to be proved before a

commissioner of affidavits in an-

other State.

8. Deeds, &c, may be proved before

Judge, &c, of another State.

9. Copies of registered deeds evidence,

unless by rules of court original re-

quired.

10. Deeds of gift to be proved and reg-

istered within two years.

11. Deeds, &c, proved and registered

in wrong county, certified copy

may be registered in proper county.

12. Mortgage and trust deeds good

against creditors, &c, only from

registration. Where registered,

13. Kegisters to enderse on mortgages,

&c, day of delivery, and register

in order of delivery.

14. Deeds, &c, by husband and wife,

how executed, proved and regis-

tered.

15. Deeds, &c, executed by femes cov-

ert in this State, how proved and

registered.

16. Judge of Probate may issue com-

Section

mission in certain cases. Form of

commission.

IT. Eeturn of commission. Form of

same.

18. Fees of Probate Judge and Com-
missioner.

19. Clerk to certify, &c.

20. Probate Judge may issue commte-
sions for taking probate in another

State.

21. Certain probates and registrations

validated.

22. Provisions of foregoing sections to

apply to all conveyances.

23. Governor or Judge, &c, may issue

commissions.

24. Contracts to sell land and lease re-

quired to be in writing, must be

registered.

25. Infant trustees, how to convey.

26. Errors in registration of deeds, &o.,

corrected on petition. Appeal al-

lowed.

27. Deeds how made when sheriff who
sells dies, &c.

28. Witnesses to deeds may be sum-

moned to prove them.

29. Deeds of trust or mortgage, how
discharged and released.

30. Mortgages to secure purchase money,

wife need not be examined.

31. Chattel mortgage. Form of.

32. Fees of probate judge and register.

33. In what cases Judges of Probate to

appoint trustee.

34. Certain probates and registrations

validated.

35. Consolidation of surveys. Proviso.

36. Common surveys may be recorded,

37. Donations to persons while in

slavery. Title to be legal. Pro-

viso. Term of possession. What

deemed as possession. Further

proviso.

38. Grants and deeds to be registered

though not heretofore registered.

89. Time extended for registering

grants of land and other instru-

ments.

40. Instruments not heretofore res-
tored made valid.
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1. No conveyance of land shall be good and available in law, Deeds proved

unless the same shall be acknowledged by the grantor, or
f^^unty**

1*^

proved on oath by one or more witnesses in the manner here- where laud

inafter directed, and registered in the county where the land lies WIth ty
i n t . i .

&
p i i n i • i i i i

years, good
shall he, within two years alter the date of the saia deed ; and without living

all deeds so executed and registered shall be valid, and pass es- &c-~x^ c
-
c '

tates in land, without livery of siezin, attornment, or other cer- '

emony whatever.

2. All deeds conveying lands in this State, or letters of at- Deeds, &c,

torne}7
, or other instruments requiring registration, must be c?C.

P
P:I?42&

offered for probate, or a certified copy thereof must be exhib- i868-'9, c.277,

ited before the Judge of Probate of any county of this State,
b *

in the manner following :

(1.) Where the grantor or maker, or the subscribing wit- wh
n
3

t

n *h%tt_

ness, reside in the State, the deed or other instrument must be less instate

acknowledged by such grantor or maker, or proved on the oath —c G..P. s.

~ 1 i m • .,
to ' * 429, sub. s. 1.

01 such subscribing witness.

(2.) Whenever the subscribing witness to any instrument When grantor

required or allowed to be registered, shall be a non-resident, or of the State.—

shall be dead, and the maker shall also be a non-resident or c. o.p.s.42p,

dead, the proof of the handwriting of such wisness and that of
su

'

s
'

'

the maker before the Judge of Probate of the county where the

instrument is sought to be registered, shall be sufficient evi-

dence of the execution thereof to admit the same to registra-

tion, and in case such maker shall have subscribed with a mark
only, the proof of the signature of such witness shall be suffi-

cient.

(3.) Whenever any such instrument shall not have a witness When witness

and the maker thereof shall be a non-resident or dead, proof of ^tofltatl—
his handwriting shall be sufficient to admit the same to regis- isro-'l, e. 271,

tration. s - *>
2*

(4.) In all eases of the probate of any deed or other instru- Where witness

ment required or allowed to be registered, having a subscribing g^ cfc!*37 s.

witness who may be dead, satisfactory proof of his hand- 15.

writing, or of the handwriting of the grantor or maker, when
J

8^"' 2
'
c

*
28 '

there is no subscribing witness, shall be deemed sufficient proof
for the'purpose of allowing the registration thereof.

(5.) Where the grantor or maker and the subscribing witness, where grant-

reside beyond the limits of the United States, the deed or
f
r
"^J^gj

other instrument may be personally acknowledged by such unite? states!

grantor or maker, or proved on the oath of such subscribing c.c.p.s.429,

witness, before the chief magistrate of any city in the country
su s

'
'

where the grantor or witness is resident ; or before any ambas-
sador, minister, consul, or commercial agent of the United
States, and where such proof, or acknowledgment is certified

under the corporate seal of such chief magistrate, or under the
official seal of such ambassador, minister, consul, or commer-
cial agent, and where such certificate is affixed to the deed or
other instrument, and the same is exhibited before the Probate
Judge having jurisdiction, he shall adjudge that such deed, or

other instrument, is duly proved or acknowledged.
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Private exam- (6.) When the proof or acknowledgment of a conveyance,

requiredif
* power of attorney, or other instrument concerning the interest

married wo- of a married woman in lands, is taken before a commissioner

c
a
c R ?429', °f affidavits, or in foreign parts, as in this chapter before di-

sub.e. 6. ' rected, no Judge of Probate shall adjudge such conveyance or

other instrument to be duly proved or acknowledged, unless

the private examination of such married women is taken ac-

cording to the laws of this State, and a certificate thereof is

attached to the deed or other instrument.

How proved 3. Where real estate is situated in two or more counties,
when landhes

proba {;e of the deed or other instrument conveying or concern-

counties.—c. ing the same made in the Probate Court of any of said counties
c.p.,b.480. i8 sufficient.

Justices of the 4. The several Justices of the Supreme Court shall have

ma
Pr

take°pro- Power to ta^e tne probate of deeds and to examine married

bate of deeds, women respecting their free consent to deeds made by them.
&

277
1

s

6

n'
9

' ^' ^nJ Clerk of the Superior Court of any county other

cierk 'of the than that in which the land or other real estate lies, before
Superior Court wnom sucn deed, power of attorney, or other instrument is

oth
a
erthan^that acknowledged or proved, or the private examination of mar-

in which land rje(j women taken in relation thereto, shall certify the fact

p^obatTand upon said deed, power of attorney, or other instrument, and
certify &c-— the Clerk of the Superior Court of the county wherein the

s# 2.
' ' land lies, upon the exhibition of such certificate to him, or of

any certificate made by a Justice of the Supreme Court upon
any deed, power of attorney, or other instrument, shall ad-

judge the said deed, power of attorney, or other instrument to

be duly acknowledged, or proved, in the same manner as if

made or taken before him.

Powers of at-
®' Every power of attorney, wherever made, or concerning

torney, how whatsoever matter, may be registered on acknowledgment or

State
m the

Pr°bate of the same in the county wherein the property or

estate may be situate, if it concern the conveyance thereof; and
if the same do not concern the conveyance of any estate or

property, then in the county where the attorney may reside,

or the business is to be transacted. And such powers of attor-

ney as do not concern the conveyance of land by a feme covert,

whereof it may be necessary to take the acknowledgment or

Mow proved probate out of the State, may, besides the other modes pro-
out of the vided in this chapter, be acknowledged or proved before any

STh. C
'' mayor or presiding magistrate of any city, or a clerk of a court

of record ; and such acknowledgment or probate being duly

taken and certified under the seal of office of such officer,

shall, on the same being produced to the Clerk of the Superior

Court of the proper county, be ordered by the clerk to be reg-

istered, and shall be registered.

Deed to be 7. Where the acknowledgment or proof of any deed or
proved before other instrument is taken or made, in the manner directed by

ers of Affida- the laws of this State, before any Commissioner of Affidavits
vits in othe r for the State of North Carolina, appointed by the Governor

p!fsTS, sub! thereof, in any of the States or Territories of the United
s.'i.

'
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States or in the District of Columbia; and where such acknowl-

edgment or proof is certified bj such commissioner, the Judge
of Probate, having jurisdiction, upon the same being exhibited

to him, shall adjudge such deed or other instrument to be duly

acknowledged or proved in the same manner as if made or

taken before him.

8. When any deed concerning lands in this State, or power Deeds, &c,
of attorney for the conveyance of the same, or any other instru- may be proved

ment whatever, required or allowed to be registered, shall have &c .°,

r

of anofh-

been executed, and it may be desired to take the acknowledg- er state.

ment or probate thereof out of this State, but within the United sl
~ '

c '

States, it shall be lawful for any Judge of a Supreme, Superior

or Circuit Court within the State or Territory where the parties

may be, to take the probate or acknowledgment of said deed or

other instrument ; and the private examination of any married

woman who may be a party thereto, as to whether she voluntarily

executed the same ; and the certificate of such judge, as to

such acknowledgment, or probate and private examination

with the certificate of the Governor of the State or Territory

annexed to such deed or other instrument, that the judge be-

fore whom the acknowledgment or probate and private exami-

nation were taken, was at the time of the taking of the same,

a judge as aforesaid, being exhibited before the Judge of the

Court of Probate of the county in this State in which the prop-

erty is situated, shall (if the same be according to the provis-

ions of this chapter) be adjudged by him to be sufficient, and
shall be ordered to be registered with the certificate thereunto
annexed.

9. The registry or duly certified copy of the record of any copies of rag-

deed, power of attorney, or other instrument required or allow- kt»ed deeefs

ed to be registered or recorded, may be given in evidence in iess original

any court, and shall be held to be full and sufficient evidence ff^^~?
of such deed, power of attorney, or other instrument, although

the party offering the same shall be entitled to the possession

of the original, and shall not account for the non-production

thereof; unless by a rule or order of the court, made upon af-

fidavit, suggesting some material variance from the original in

such registry, or other sufficient grounds, such party shall have
been previously required to produce the original ; in which
case the same shall be produced, or its absence duly accounted
for according to the course and practice of the court.

10. All deeds of gift of any estate of whatever nature shall, Deeds of gift

within two years after the making thereof, be proved in due *°
J^istsred

form and registered, or otherwise shall be void. — R.

r

(?c.'*37,

'

11. Whereas, By reason of the uncertainty of the boundary ^^g &c
lines of many of the counties of this State, deeds, wills, and proved and

other writings have been proved, recorded and registered in registered in

.-, °. i-i r
,..-i i • .

n n wrong county,
the wrong county, whereby titles are becoming insecure, for copy may be

the remedy whereof, registered in

The General Assembly of North Carolina do enact, That a SSSPm-7 '

duly certified copy of any deed or writing required or allowed 18
>
s -

2-

23
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to be registered may be registered in any adjoining county ;

and the registry or duly certified copy of any deed or writing
so registered may be given in evidence in any court of the-

State.'

Mortgages and 12. E"o deed of trust or mortgage, tor real or personal estate*

ffood against
s *ia^ ^e va^ at ^aw to PaS8 any property as against creditors*

creditors only or purchasers for a valuable consideration, from the donor t

Son —

|

is

c
a

c
oargaiDor or mortgagor, but from the registration of such deed

87, &. 32*" " 'of trust or mortgage in the county where the land lieth ; or, in

case of personal estate, where the donor, bargainor or mort-
gagor resides ; or in case the donor, bargainor, or mortgagor,
shall reside out of the State, then in the county where the said

personal estate, or some part of the same, is situate ; or in case

of choses in action, where the donee, bargainee or mortgagee
resides.

Register to in- 13. The register shall indorse on each deed of trust or mort-

gagS°&c!,
0rt" £age tne ^aJ on which it is presented and delivered to him for

day of deiiye- registration, and such indorsement shall be entered on the reg-

te/in^rdfrof
ister

'

s books, and form a part of the registration, and he shall

delivery.—E. immediately thereafter register the same, in order of time in
c. c. 37, b. 23. which it v;as presented and delivered to him ; and any regis-

ter, not complying with the provisions and requisitions of this

section, shall be liable in an action to the party injured, and
also to be indicted in the Superior Court, and fined at the dis-

cretion of the court.

Deeds by hus- 14. Every conveyance, power of attorney or other instru-

how
d
execuTed

e meQt
>
affecting the estate, right or title of any married woman,

proved and ' in lands, tenements or hereditaments, must be jointly executed
registered.— ^ gucj1 married woman with her husband, and due proof or

siib.'s. 6.
T

acknowledgment thereof must be made as to the husband be-

fore the Judge of Probate of any county in this State, who
i868-'9, o.277

?
shall take the acknowledgment of the wife and privily examine

s. 15. ner apar t from her husband touching her voluntary assent

thereto. He shall also endorse thereon a certificate of such
assent, and when the land lies in another county than that in

which the Judge of Probate lives, he shall affix his seal of office

to such certificate.

Deeds, &<$., 15. When any person shall desire to have registered any
executed by deed for land, or other estate situated within the State, or any

in this state, powers of attorney to convey the same, or bills of sale or other
how proved instruments of writing required or allowed to be registered,

c"c.Tb.429. whenever such deed, power of attorney, bill of sale, or other
1869-70, c. 233, instrument may have been executed by any feme covert then

residing within this State, and her privy examination is required

to be taken by law, the same may be acknowledged by the

grantor or proved by the witness before the Judge of Probate
of any county of the State, and the Judge of Probate may issue

a commission under the seal of such court to a Justice of the

Peace of the county within which such,feme covert resides, au-

thorizing him to take examination of bug\ifeme covert party to

the same, and the proceedings of such Justice of the Peace so
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authorized a6 commissioner being returned to the Probate

Court, the court may proceed to adjudge that such deed or

other instrument is duly acknowledged or proved, and the said

examination is in clue form, and therefore the same with the

said proceedings shall be registered, and such registration shall

have the same effect as if the proceedings had been in open
Probate Court: Provided, that nothing herein contained shall

be construed to exclude the Judge of Probate from taking the

privy examination of any feme covert who may appear before

him.
16. The Judge of Probate shall issue said commission in the Judge of Pro-

following form, namely : JtffiKSST
State of North Carolina to A. £., greeting : in certain ca-

___
"

.
ses.

Whereas, F. G. hath produced a deed of conveyance made Formofoom-

to him from H. J., (or other instrument as the case may be,) and ^o^c.'^'T.
K. his wife, of a certain tract or parcel of land lying and being 2.

in the county of in our State, and procured the same
to be proved or acknowledged by the said II. J. before me,
Judge of Probate of said county, and it being represented to

our said court that it is required by law that K., wife of the

said H. J., be privily examined as to her free consent in exe-

cuting the said conveyance : Know ye, that reposing confidence

in your prudence, I have appointed you, and by these pres-

ents do give unto you full power and authority to take the

privy examination of the said K., wife of the said H. J.,

concerning her free consent in executing the said convey-
ance,; and therefore command you that at such certain day
and place as you shall think fit you go to the said K., if she

cannot conveniently come to you, and privily and apart from
her husband examine her whether she executed the said con-

veyance freely and of her own accord and without fear or com-
pulsion of her husband, the examination being plainly and dis-

tinctly written on the said deed or some paper annexed there-

to, and when you have taken this examination you are to send
the same closed up under your seal, together with this com-
mission, to our said court of probate.

Witness, W. JBf;, Judge of Probate of said county, at office

this .... day of
,
year of our Lord

17. The return of said Justice of the Peace shall be substan- Return ofoom-

taally as follows

:

miseion -

Personally appeared before me , Justice of the Peace Form of the

of county, K., wife of H. J., and acknowledged the f^"^6
g"

due execution of the foregoing (or annexed) deed of convey- 8.

ance, (or other instrument,) and the said K. being by me pri-

vately examined, separate and apart from her said husband,
touching her voluntary execution of the same, doth state that

fihe signed the same freely and voluntarily without fear or com-
pulsion of her said husband or any other person, and that

she doth still voluntarily assent thereto. Witness my hand and
seal this .... day of A. D.

J. P. [Seal]
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Fees of Judge 18. The Judge of Probate shall be entitled to a fee of one

°oram^sion'^
d dollar for issuing the commission and recording the returns,

—i869-"ro, c.' and the Magistrate to a fee of fifty cents in addition to other
233, s. 4. feeg a]]owec[ fry ]aWa

Clerk to certi- 19. Any clerk before whom such deed, power or instru-

^70
<

c°233
8

s

9~ ment is acknowledged or proved or the private examination
5.

'

of married women taken and all returns in relation thereto

shall certify the fact upon said deed, power of attorney or in-

strument, or some paper annexed thereto, and the Clerk of the

Superior Court of the county wherein the land lies, upon the

exhibition of such certificate to him, shall adjudge the said deed
or other instrument to be duly acknowledged and proved in

the same manner as if made, taken or returned before him.
Probate Judge 20. Whenever it shall appear to the Judge of Probate of any

Smissfons county that any person non-resident of this State is desirous of
fortakingpro- acknowledging or conveying to be proved a power of attorney,

erState.—1869 deed or other conveyance touching any real estate situated in

-'70, c. 185, s. the county of said judge, he shall issue a commission to a coni-
L missioner for receiving such acknowledgment, or taking such

proof, and said commissioner may likewise take the acknowl-
edgment and privy examination of a married woman separate

and apart from her husband, touching her assent to any power
of attorney, deeds or other conveyances, touching real estate in

said county. The commissioner shall make certificate of the

acknowledgments or proof and privy examination made by
him, and shall return the same to the Probate Judge, where-

upon he shall adjudge that such conveyance, power of attorney

or other instrument is duly acknowledged or proved, and that

such examination is in due form, and shall order the same to

be registered.

certain pro- 21. All probate examination and registration heretofore had
'

™Jf:
jn accordance with the foregoing provisions, are declared valid

and sufficient.

'jo, c. 185, s. 22. The provisions of the foregoing sections shall apply to

Applies to ail all conveyances of whatever kind required or allowed to be
conveyances, registered.

185^ s.

7
3.'

°"

23. The Governor or any Judge of the Supreme or Superior
Governor or Courts of this State, is authorized to issue the commission here-

suethecom-" inbefore authorized, but the certificate of the commissioner and
mission.—1869 the said commission shall be returned to the Probate Judge of
-'70, c. 185, s. ^e coun£y wherejn the law requires the registration should be

made.

Contracts to 24. All contracts to sell or convey any lands, tenements or
sell land and hereditaments, or any interest in or concerning them, and all

to
a
be

S

inwrit'
e

g, leases required to be put in writing, upon due proof or ac-

must be regis- knowledgment thereof in the manner in this chapter provided

& C.\ o. 37, s. for the conveyance of lands, shall be registered in the propeT
26. county, within two years from the date of such contracts or

leases,

infant true- 25. Whenever any infant shall be seized or possessed of any
tees, how to estate whatever in trust, whether by way of mortgage or other-

bates an
istrations vali-

dated.—1869
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wise, for another person who may be entitled in law to have a convey.—E.c.

conveyance of such estate, or may be declared to be so seized c
*
87

'
H

-
27-

or" possessed, in the course of any proceeding in the Superior

Court, the court may decree that the infant shall convey and
assure such estate, in such manner as it may direct, to such

other person : and every conveyance and assurance made in

pursuance of such decree, shall be as effectual in law as if made
by a person of full age.

26. Every person who discovers that there is an error in the Errors in reg-

registration of his grant, conveyance, bill of sale or other istration of

instrument of writing, may prefer a petition to the Judge of correction
Probate of the county in which said writing is registered, in the petition.—E.

same manner as is directed for petitioners to correct errors in
c

''
c ' 8*' 8

*
2£

grants or patents, and if, on hearing the same before said Judge
of Probate, it appears that errors have been committed, the

Judge of Probate shall order the Register of the county to cor-

rect such errors and make the record conformable to the origi-

nal : Provided, that such petitioner shall have notified his

grantor, and every person claiming title to or having lands ad-

joining those mentioned in the petition, thirty days previous to

preferring the same: Andprovided also, that any person dis- Appeal ai-

satistied with the judgment may appeal to the Judge of the lowed.

Superior Court as in other cases.

27. Whenever any Sheriff or Coroner, in virtue of his office, Deeds how
shall have sold auy real or personal estate, and shall go out of made when

office before executing a proper conveyance therefor, he may geiisdies or re-

execute the same after his term of office shall have expired ;
moves away.—

and whenever such officer shall die or remove from the State 80\
,,c-3

'
8 "

before executing the same, his successor in office shall excute
such conveyance : and all conveyances thus executed shall be
as valid as if made by the Sheriff or Coroner who may have
made the sale : Provided, that nothing herein contained shall

be construed to allow the execution of conveyances of lands

sold for taxes, otherwise than is prescribed and provided in the

chapter entitled "Revenue."
28. The grantee in any deed, bill of sale, mortgage or other witnesses to

instrument, requiring or allowing of registration, may, at his deeds may be71 *?• ,i r t r?-r-» i /. -i
summoned to

own expense, on motion to the Judge ot Probate ot the county prove them.—
where the same is required to be registered, obtain a summons |-

c - c
-
86

'
6 -

for any one of the subscribing witnesses to such conveyance,
signed by the said Judge of Probate, and directed to the Sheriff,

commanding him to summon such witness to appear at a cer-

tain time therein named, and give evidence concerning the ex-

ecution of the conveyance or other writing, under the penalty
of forty dollars ; and the sheriff shall execute the same, at least

five days before the time to which it is returnable, and make
due return thereof; and if any witness so summoned shall fail

to appear,Jthe Judge of Probate shall give judgment and award
execution against him for the penalty aforesaid, for the use of

the party summoning him, in the like manner, and under the

same rules as are prescribed in the case of other wittesses de-

faulting,
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Deeds of trust 29. Any deed of trust or mortgage which hath been or which

how^isclaS- nereafter may t>e registered in the manner required by this

ed and reieas- chapter, may be discharged and released in the following man-

^'m
&
a°i

li ner? to"w^ 5
tne trustee or mortgagee, or his or her legal rep-

resentative, or the duly authorized agent or attorney of such
trustee, mortgagee or legal representative, may, in the presence
of the Register of Deeds, acknowledge the satisfaction of the pro-

visions of such trust or mortgage, whereupon it shall be the

duty of the register forthwith to make upon the margin of the

record of such trust or mortgage, an entry of such acknowl-
edgment of satisfaction, which shall be signed by the said

trustee, mortagee, legal representative or attorney, and wit-

nessed by the register, who shall also affix his name thereto,

and every such entry thus acknowledged and witnessed shall

operate and have the same effect to release and discharge all

the interest of such trustee, mortgagee or representative in such
deed or mortgage, as if a deed of release or re-conveyance
thereof had been duly executed and recorded.

Mortgages to 30. The purchaser of real estate who does not pay the whole
secure pur- f the purchase money at the time when he takes a deed for

needTnoTbe' title, may make a mortgage for securing the payment of such
executed by purchase money, or such part thereof as may remain unpaid,

e. «5£"fl?L~
^ which shall be good and effectual against his wife (if he be a

married man) as well as himself, without requiring her to join

in the execution of such mortgage deed.

31. Any person indebted to another in a sum to be secured,

not exceeding'at the time of executing the deed herein pro-

vided for, the sum of three hundred dollars, may execute a

deed of trust, in form substantially that which follows

:

Form of chat- I, , of the county of , in the State of

-lSo-fT' North Carolina, am indebted to , of county,

277, b.i.'
' in said State, in the sum of dollars, for which lie

holds my note to be due the day of , A. D.
18. ., and to secure the payment of the same, I do hereby
convey to him these articles of personal property to-wit:

but on this special trust, that if I fail to pay said debt and in-

terest, on or before the day of , A. D. 18 . .,

then he may sell said property, or so much thereof as may
be necessary, by public auction for cash, first giving twenty
days notice at three public places, and apply the proceeds of

such sale to the discharge of said debt and interest on the same,

and pay any surplus to me. Given under my hand and seal,

this day of , A. D. 18..

[Seal.]

Fees of pro- 32. Such deed of trust shall be good to all intents and pur-
bate judge and

p0seSj when the same shall be duly registered according to the

deeds.—1870- present provisions of law : Provided, nevertheless, the probate
'], c. 277, s. 2. fee f the Probate Judge in such cases shall be only ten cents,

and the fee of the register shall be twenty cents, and no other

fee or tax shall be due on account of the same.
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33. Whereas, In many cases trustees in deeds of trust have Preamble.—

died or removed from the county and State where the trusts
}gg

9~' 70
'
c -

were executed, or become incompetent to execute the said

trusts, therefore

The General Assembly of North Carolina do enact, That in what cases

where any trustee of a deed of trust has died, removed from Judges of Pro-
.. J

. . ,iii iiioi, « bate to appoint
the county where the deed was executed and the btate, or in trustee.—1869

any way become incompetent to execute the said trust
~"ro

»
c - 188

>
s -

that the Judge of Probate of the county wherein the said

deed of trust was executed be authorized and empowered to

appoint some discreet and competent person to act as trustee,

and execute the said deed of trust according to its true intent

and meaning, and as fully as if appointed by the parties to the

deed.

34:. Wherever, in any of the counties of this State, the Certain pro-

Judges of the Superior Court or the deputy clerks of the Su- bates ana reg-
.^ s-i . - 1 . i i i it istrations val-

perior Uourt, mistaking their powers, have essayed to take me idated.—1871-

probate of deeds and the privy examination of femes covert,
' 2

'
c

-
200

'
8

-
L

whose names are signed to such deeds and have ordered
said deeds to registration, and the same have been regis-

tered, all such probates, privy examinations and registrations

so taken and had, shall be as valid and binding to all intents

-and purposes as if the same had been taken before or ordered

by the Probate Judge or other proper officer having juris-

diction thereof.

35. Whenever any person owns several tracts of land which Consolidation

are contiguous or adjoining, but held under different deeds ?Ln
U
^n

ys
'T^

j t_q? • i i /» i jc i
1569-70, c. 34,

and dinerent surveys, it may be lawful tor any such person to s. r
have all such bodies of land included in one common survey
by running around the lines of the outer tracts, and thereupon
the possession of any part of said land covered by such com-
mon survey shall be deemed and held in law as a possession of

the whole and every part thereof : Provided, that nothing in proviso.

this section shall be construed to affect the right or claims of

persons which have already accrued to any part of said land.

36. That in all cases where such common surveys are made common sur-

as directed by this chapter, the same may be recorded and veys may be

registered as in cases of deeds, and shall be evidence in like is69-'7o, c.

manner. 34, s. 2.

37. Whereas, Land has been given to persons heretofore Preamble.

slaves, and by reason of their incapacity to hold the same they
are under existing laws deprived of their rightful possessions

;

therefore

The General Assembly of North Carolina do enact, Donations to

That whenever it be made to appear that any gift or convey- persons while

ance has been made to any person, while a slave, of any lands JseKro^oTft
or tenements, whether the same shall have been conveyed by s.i.

deed or by parol, and the bargainee or donee has been placed
into actual possession of the same, then and in that case such
gift or conveyance shall have the force and effect of transfer- Title to be le-

ing the legal title to the said lands and tenements to such
gaL

-& "~~ *~ar
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Proviso.
Term of pos-
session.

"What deemed
as possession.

Further pro-
viso.

Preamble.

Grants and
deeds to be
registered
though not
heretofore
registered.

—

1868-'

9

r
c. 265.

s. 1.

Proviso.

Time extend-
ed for regis-

tering grants
of land and
other instru-

ments.—1870-
'1, c. 180, b. 1.

Instruments
not heretofore
registered
made valid.

—

1870-'l, c.180,
s. 2.

bargainee or donee : Provided, such possession shall have con-

tinued for the term of ten years prior to the passage of this

section : Provided further, that any absence from the prem-
ises from the first day of May, one thousand eight hundred and
sixty-one, to the first day of January, one thousand eight hun-
dred and sixty-six, shall not be held as an abandonment or dis-

continuance of the possession :
" Provided further, that this

section shall not affect the interest of a bona fide purchaser for

value from the grantor or bargainee of the lands or tenements-

in dispute."

38. Whereas, Creditors and purchasers are often hindered
and defrauded of their lawful actions, debts and purchases, by
reason of the failure of the grantee or bargainee of lands to

register their deeds and conveyance, power of attorney, &c;
therefore

The General Assembly of Worth Carolina do enact
y

That all grants of land in the State, all deeds of conveyance,
all powers of attorney, and every other instrument in writing
which is required or allowed to be registered within a given time?

and have not been may be proved or registered on or before the

first day of October, eighteen hundred and sixty-nine, under
the same rules, regulations and restrictions as heretofore ap-

pointed by law ; and when so proved and registered, shall be
as good and valid as if they had been duly proved and regis-

tered : Provided, that nothing herein contained shall be con-

strued to extend to mortgages and conveyances in trust and to

marriage settlements.

39. All grants of land in the State, all deeds of conveyance
of the same, ail powers of attorney, and every other instrument
in writing which is required by law to be registered within or

by a given time, and has not been proved and registered within

or by such time, may be proved and registered within two
years after the passage of this chapter, under the same rules and
regulations as heretofore required by law ; and when so proved
and registered, shall be as good and valid to every intent and
purpose as if they had been duly proved and registered: Pro-
vided, that nothing herein contained shall be so construed as

to extend to mortgages, and deeds in trust, and to marriage
settlements.

40. That all grants for land, deeds for land, powers of attor-

ney, and other instruments required by law to be registered

before the first day of October, one thousand eight hundred and
sixty-nine, and the same has been duly proved and registered

since that time, the said registration shall be as valid and ef-

fectual in law, to every intent and purpose, as if the said

grants, deeds, powers of attorney, and other instruments in

writing had been duly proved and registered before the said

first day of October, one thousand eight hundred and sixty-

nine.
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Section 1. 1 Jones Eq., 137; 6 Ire., 309; 2 Dev
4 Jones, 31 ; 4 Jones, 479 ; 7 Jones, 337 ; 65 N. C, 279

Sec. 6. 3 Jones, 115.

Sec. 12. 1 Ire., 97 ; 2 Ire. Eq., 495 ; I Ire., 340 ; 4 D. & B
318; 4 Dev., 59; Bus. Eq., 181; 2 D. & B., 19; 4 Dev., 384
Bus., 283 ; 4 Jones 66 ; 6 Jones Eq., 120 ; 64 N. C., 118.

Eq., 412; 6 Ire. Eq., 79;
66 N. C, 224; lb., 547.

173, 1 Dev. Eq.,
4 D. & B., 173;

CHAPTEK 36

DESCENTS.

Section

1. Rules of descent.

Eule 1. Lineal descent.

Bule 2. Females to inherit with

males, and younger with older

children. Children advanced in

real or personal estate, to account

for advancements.

Eule 3. Lineal descendants to rep-

resent their ancestors.

Eule 4. Collateral descent of inher-

itance, when derived from an an-

cestor.

Eule 5. When not derived from an

ancestor—or his blood extinct.

Eule 6. Half blood to inherit with

whole blood. Parent, when to in-

herit from child.

Section

Eule 7. None to inherit, unless born

before, or in ten lunar months af-

ter ancestor's death.

Eule 8. "When widow shall take as

heir.

Eule 9. Alien heirs not to prevent

other relations, being citizens,

from inheriting.

Eule 10. Illegitimate children to in-

herit from their mother.

Eule 11. And from each other. Le-

gitimate may inherit from them.

Dying without issue, mother to

be heir.

Eule 12. Estates for life not devised,

to be inheritances.

Eule 13. Seizin defined.

1. When any person shall die seized of any inheritance, or

of any right thereto, or entitled to any interest therein, not

having devised the same, it shall descend under the following

rules :

Rule 1. Every inheritance shall lineally descend forever to

the issue of the person who died last seized, entitled or having
any interest therein, but shall not lineally ascend, except as

hereinafter provided.

Rule 2. Females shall inherit equally with males, and
younger with older children : Provided, that whenever a pa-

rent shall die intestate, having in his or her lifetime settled

upon or advanced to any of his or her children, any real or

personal estate, such child so advanced in real estate shall be
utterly excluded from any share in the real estate descended from
such parent, except so much thereof as will, when added to

the real estate advanced, make the share of him who is ad-

vanced equal to the share of those who may not have been ad-

vanced, or not equally advanced. And any child so advanced
in personal estate shall be utterly excluded from any share in

the personal estate of which the parent died possessed, except
so much thereof as will, when added to the personal estate ad-

Eules of des-
scent.—E. C,
c. 38, s. 1.

Lineal descent
E. C.,c. 38, s.

1, E. 1.

Females to in-

herit with
males, and
younger with
older children

Children ad
vanced in real

or personal es-

tate to account
for advance-
ments.—E. C.
o. 38, s. 1, E.
2.
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Lineal descen-
ants to repre-
sent ancestor.

—K. C. c. 38,

s. 1, E. 3.

Collateral de-
scent of inher-
itance, when
derived from
an ancestor.

—

E. C. c. 88, s.

1, E. 4.

When not de-
rived from an
ancestor or his

blood extinct.

—E. C. c. 38,

s. 1, E. 5.

Half blood to

inherit with
whole.

Parent to in-

herit from
child.—E. O.

o. 38, s. 1, B.

None to inher-

it unless alive

or born within
ten months.

—

E. C. c. 38, s.

l^E. 7.

When widow
taken as heir.

—E C. c. 38,

s. 1, E. 8.

Alien heirs not
to prevent
other relations

being citizens

vanced, make the share of him who is advanced equal to the
share of those who may not have been advanced, or not equal-

ly advanced. And in case any one of the children shall have
been advanced in real estate of greater valne than an equal
share thereof which may come to the other children, he or his

legal representatives shall be charged in the distribution of the
personal estate of such deceased parent, with the excess in

value of such real estate so advanced as aforesaid, over and
above an equal share as aforesaid. And in case any of the
children shall have been advanced in personal estate of greater

value than an equal share thereof which come to the other
children, he or his legal representatives, shall be charged in the
division of the real estate, if there be any, with the excess in

value, which he may have received as aforesaid, over and above
an equal distribtive share of the personal estate.

Rule 3. The lineal descendants of any person deceased shall

represent, their ancestor, and stand in the same place as the

person himself would have done had he been living.

Rule 4. On failure of lineal descendants, and where the in-

heritance has been transmitted by descent from an ancestor or

has been derived by gift, devise, or settlement from an ancestor,

to whom the person thus advanced would in the event of such

ancestor's death, have been the heir or one of the heirs, the in-

heritance shall descend to the next collateral relations, capable

of inheriting, of the person last seized, who were of the blood

of such ancestor, subject to the two preceding rules.

Rule 5. On failure of lineal descendants, and where the in-

heritance has not been transmitted by descent or derived as

aforesaid from an ancestor, or where, if so transmitted or

derived, the blood of such ancestor is extinct, the inheritance

shall descend to the next collateral relation, capable of inherit-

ing, of the person last seized, whether of the paternal or ma-
ternal line, subject to the second and third rules.

Rule 6. Collateral relations of the half blood shall inherit

equally with those of the whole blood, and the degrees of rela-

tionship shall be computed according to the rules whieh prevail

in descents at common law : Provided always, that in all cases

where the person last seized shall have left no issue capable of

inheriting, nor brother, nor sister, nor issue of such, the in-

heritance shall vest in the father if living, and if not, then in

the mother if living.

Rule 7. No inheritance shall descend to any person, as heir

of the person last seized, unless such person shall be in life at

the deatli of the person last seized, or shall be born within ten

lunar months after the death of the person last seized.

Rule 8. When any person shall die, leaving none who can

claim as heir to him, his widow shall be deemed his heir, and

as such shall inherit his estate.

Rule 9. Where any person shall die, leaving relations, citi-

zens of the United States, capable of inheriting his estate if

there might be no other or nearer kindred, but who, by a rule
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of the common law, cannot inherit, because there are others from inherit-

ed nearer kindred (as aliens or others,) who cannot hold land fsg'~'f ' § J
in the State, the estate of such deceased person shall descend

to such of the first-mentioned relations as would be entitled if

there were no other relations whatever.

Rule 10. When there shall be no legitimate issue, every illegitimate

illegitimate child of the mother, and the descendant of any ^JjS1 * in~

such child deceased, shall be considered an heir, and as such their mother.

shall inherit her estate ; but such child or descendant shall not ~^-^ c
-
35 '

be allowed to claim, as representing such mother, any part of ' '

the estate of her kindred, either lineal or collateral.

Rule 11. Illegitimate children shall be considered legitimate And from each

as between themselves and their representatives, and their
other*

estates shall descend accordingly in the same manner as if they

had been born in wedlock. And in case of the death of any
such child or his issue, without leaving issue, his estate shall maf^herit
descend to such person as would inherit if all such children from them.

had been born in wedlock : Provided cdways, that when any ^Se mother
1*

illegitimate child shall die without issue, his inheritance shall tobeheir.—E.

vest in the mother in the same manner as is provided in rule g^88
'
8, **

six of this chapter.

Rule 12. Every estate for the life of another, not devised, Estates for life

shall be deemed an inheritance of the deceased owner, within
{JeLh^ritanc^s

the meaning and operation of this chapter. —E. c, c. 88,

Mule 13. Every person, in whom a seizin is required by any Sj^aSttsd
of the provisions of this chapter, shall be deemed to have been —E. c. e. 38,

'

seized, if he may have had any right, title, or interest in the s
- *» K * 13,

inheritance.

Section 1. Eule 1. 3 Mur., 209 ; 8 Jones, 336.

Eule2. 6 Ire., 4; 11 Ire., 148; 11 Ire., 68; 7 Ire. Eq.,159; Bus., 325; 7 Ire.

Eq., 159; 4 Ire. Eq., 9; 5 lb., 7.

Eule 3. 5 Jones' Eq., 124 ; 66 N. C, 484.

Eule 4. 2 Ire., 315 ; 2 Jones Eq., 82 ; 2 D. & B., 308 ; 1 Dev., 333 ; 3 Jones
Eq., 238; 66 N. C, 882.

Eule 5. 1 Ire., 387 ; 5 Ire. Eq., 280.

Eule 6. 1 Jones, 344 ; lb., Eq., 471 ; 5 Jones Eq., 10 ; 66 N. C, 484.
Eule 9. 5 Jones Eq., 246 ; 64 N. C, 474.
Eule 11. 6 Ire., 407 ; 8 Ire., 39.

CHAPTER 37.

DIVORCE AND ALIMONY.

Section

1. Superior Court to have jurisdiction.

2. What marriages may be declared

void on application of the parties.

8. What to be declared void at all

times. Offspring not legitimated.

Section

4. Eor what causes marriages may be

dissolved.

5. What cause sufficient for divorce

from bed and board.
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Sectiok

6. Affidavit to be filed with com-

plaint. Proviso. Further proviso.

7. Material facts to be taied by jury.

8. Venire in proceedings for divorce.

9. Alimony on divorce from bed and

board.

Alimony pendente lite. Proviso.

Further proviso.

When wife not seeking divorce is

entitled to alimony.

12. Court given power to issue writs

where real estate is assigned.

13. Security for costs on application for

divorce or alimony.

10.

11.

Section

14. Consequences of a divorce a vinculo

on the property of the parties.

15. Of a divorce a vinculo on the per-

sonal relations of the parties.

16. Consequences (of an elopement

with anadulterer, &c.

17. Consequences of a husband separ-

ating from his wife and living in

adultery.

18. Consequences of a divorce on the

right to the custody of the chil-

dren.

to have juris-

diction.—1868
-'9, c. 93, s.

45.

• 1. The Superior Courts shall have jusrisdiction on com-
plaints for divorce and alimony, or either, and the procedure on
such complaints shall be as provided for special proceedings,
except as hereinafter otherwise prescribed.

What mania- 2. The Superior Courts in term time, on application made

SaredToid on
as ^J *aw Proyided, D.v either party to a marriage contracted

application of contrary to the prohibitions in section two of the chapter

I8n?'
a

2

rt

c

es

i93
conce]pnmg marriages, or declared void by said section, may de-

s. 83.
' ' ' clare such marriage void from the beginning, subject, neverthe-

less, to the proviso contained in section two.

What to be de- 3. All marriages between a white person and a negro, or
dared void at Indian, or between a white person and a person of negro or In-

1871-% c.193, dian descent, to the third generation inclusive, shall be abso-

lutely void to all intents and purposes, and shall be so held and
declared by every court at all times, whether during the lives

or after the deaths of the parties thereto ; and it shall not be
lawrful for the issue of any such marriage to be legitimated to

the supposed father.

4. Marriages may be dissolved and the parties thereto di-

vorced from the bonds of matrimony, on application of the

party injured, made as by law provided, in the following cases

:

(1.) If either party shall separate from the other and live in

adultery.

(2.) If the wife shall commit adultery.

(3.) If either party at the time of the marriage was and still

is naturally impotent.

5. The Superior Courts may grant divorces from bed and
board on the application of the party injured, made as by law

s. 84.

For what
causes mar-
riage may be
dissolved.

—

1871-'2, c. 193,
6. 35.

What cause
sufficient for

divorce from
bed and board, provided, in the following cases:

I93
8

s!~36.'

c
' (1.) If either party shall abandon his or her family ; or,

(2.) Shall maliciously turn the other out of doors ; or,

(3.) Shall by cruel or barbarous treatment endanger the life

of the other ; or,

(4.) Shall" offer such indignities to the person of the other as

to render his or her condition intolerable, and life burden-

some; or,

(5.) Shall become an habitual drunkard.
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6. The plaintiff in a complaint seeking either divorce or Affidavit to be

alimony, or both, shall file with his or her complaint an affida- filed with com-

vit that the facts, set forth in the complaint, are true to the '9,^93, s.V.

best of the affiant's knowledge and belief, and that the said

complaint is not made out of levity or by collusion between
husband and wife ; and, if for divorce, not for the mere purpose

of being freed and separated from each other, but in sincerity

and truth for the causes mentioned in the complaint
;
and the

plaintiff shall also set forth in such affidavit, either that the

tacts set forth in the complaint, as grounds for divorce, have

existed to his or her knowledge at least six months prior to

the filing of the complaint ; or, if the wife be the plaintiff, that

the husband is removing, or about to remove his property and
effects from the State, whereby she may be disappointed in her

alimony : Provided, if any wife shall file in the office of the SSjSf""
Superior Court Clerk of the county where she resides an affi- \§±~ '

c *

davit, setting forth the fact that she intends to file a petition or

bring an action for divorce against her husband, and that she

has not had knowledge of the facts upon which hi6 said petition

or action will be based for six months, then and in that case it

shall be lawful for such wife to reside separate and apart from
her said husband, and to secure for her own use the wages of

her own labor during the time she shall so remain separate and
apart from her said husband : Proveded furt/ier, that if such provided
wife shall fail to file her petition or bring her action for di- further.

vorce within thirty days after the six months shall have expired

since her knowledge of the facts upon which she intends to file

her said petition or bring her said action, then she shall not be
entitled any longer to the benefit of this section.

7. The material facts in every complaint asking for a divorce Material facts

shall be deemed to be denied by the defendant, whether the t0
.

be tried by

same shall be actually denied by pleading or not, and no judg- f9
J

c?93~s 47T

ment shall be given in favor of the plaintiff in any such com-
plaint until such facts have been found by a jury, and on such
trial neither the husband or wife shall be a competent witness

to prove the adultery of the other, nor shall the admissions of

either party be received as evidence to prove such fact.

8. In all proceedings for divorce, the summons shall be re- Venue in pro-

turnable to the court of the county in which the applicant re- ceedings for

sides. -%™ivs, s.3

9. When any court shall adjudge any two married persons ^o.

divorced from bed and board, it may also decree to the party divorce^rom
upon whose application such judgement wras rendered, sucn ali- bed and board

mony as the circumstances of the several parties may render 193^ s!

_
37.'

C '

necessary ; which, however, shall not in any case exceed the one
third part of the net annual income from the estate, occupa-
tion, or labor of the party against whom the judgment shaifbe
rendered.

10. If any married woman shall apply to a court for a divorce Alimony pen-

from the bonds of matrimony, or from bed and board with her ?|^5o
ite

'T93
husband, and shall set forth in her complaint ftach facts, as if 8 . 38.

'
c

'
'
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true, will entitle her to the relief demanded, and it shall ap-

pear to the Judge of such Court, either in or out of terra, by
the affidavit of the complainant, or other proof, that she has

not sufficient means whereon to subsist during the prosecution

of the suit, and to defray the necessary and proper expenses
thereof, the Judge may order the husband to pay her such ali-

mony during the pendency of the suit as shall appear to him
just and proper, having regard to the circumstances of the par-

ties ; and such order may be modified or vacated at any time,

on the application of either party or of any one interested:

Provided, that no order allowing alimony pendente lite shall

be made unless the husband shall have had five days' notice

thereof: And, provided further, that if the husband shall have
abandoned his wife and left the State, or shall be in parts un-

known, or shall be about to remove or dispose of his property
for the purpose of defeating the claim of his wife, no notice

shall be necessary.

When wife not 11. If any husband shall separate himself from his wife and
seeking for di- fail t provide her with the necessary subsistence according

Sed°to
S

afimo- to his means and condition in life, or if he shall be a drunkard
ny-Tr1871

~' 2
' or spendthrift, the wife may apply for a special proceeding to

the Judge of the Superior Court for the county in which he
resides, to have a reasonable subsistence secured to her and to

the children of the marriage from the estate of her husband,

and it shall be lawful for such Judge to cause the husband to

secure so much of his estate as may be proper according to his

condition and circumstances, for the benefit of his said wife

and children, having regard also to the separate estate of the

wife.

Court power 12- In all cases in which the court shall grant alimony by
to issue writ the assignment of real estate, the court shall have power to

tateis assign
8
-" *esue a wr^ °f possession when necessary in the judgment of

ed.—1868-^9, the court to do so.

Security for 1^. I* saa^ not De necessary for either party to a proceeding
costs on appli- for divorce or alimony to give any undertaking to the other

vorcTor'aU- Party to secure such costs as such other party may recover.

mony.—1871- The judge of the court in which any such proceeding is pend-
'2,0.193,8.41.

|ng 3
b th before and after j udgment therein, may at any time

in his discretion, make any order respecting the payment of

such costs as may be incurred by the wife, either by the hus-

band or by her from her separate estate.

Consequences 14* When a marriage shall be dissolved for any of the causes
of a divorce, a set forth in section four of this chapter, the party adjudged

proyerty of
&

guu*ty of sucn cause shall thereby lose all his or her right to

the parties.— an estate by the courtesy, or dower, and all right to any year's

If42^
2' °*

193
' provisions or distributive share in the personal property of tlie

other, and all right to administer on the estate of the other

and every right and estate in the real or personal estate of the

other party, which by settlement before or after marriage, was
settled upon such party in consideration of the marriage

only.
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15. After a judgment of divorce from the bonds of matri- Consequences

mony r
all rights arising out of the marriage shall cease and

°(jfc

d
j

vorC(
7if

determine, and either party may marry again: Provided, personal rela-

that no judgment of divorce shall render illegitimate any ti2? of
5«w

children in esse, or born of the body of the wife during % c, 198, s43.

coverture.

16. If any married woman shall elope with an adulterer she Consequences

shall thereby lose all right to dower in the lands and tenements ^itTanS-
1

of her husband, and also all right to a year's provision, and to terer.—i87l->2

a distributive share from the personal property of her husband, *• 193
'

s- 44 '

and also all right and estate in the property of her husband,

settled upon her upon the sole consideration of the marriage,

before or after marriage ; any such elopment may be pleaded

in bar of any action, or proceeding, for the recovery of such

rights and estates : Provided, the husband shall have com-
menced an action for divorce during his life time.

17. If any husband shall separate himself from, his wife and consequences
live in adultery, he shall lose all his right and estate as tenant of a husband

by the courtesy in the lands, tenements and hereditaments of SomSwife
his wife, and also all his right and estate of whatever character, and living in

in and to her personal property, as administrator, or otherwise
; i8^i!?2

y
c7i93

and also any right and estate in the property of his wife, s. 45.

which may have been settled upon him solely in con-

sideration of the marriage, by any settlement before or

after marriage ; and such separation, and living in adultery,

may be pleaded in bar of any action or proceeding for the re-

covery of such right or estates : Provided, the wife has com-
menced an action for divorce in her lifetime.

18. After the filing of a complaint in any proceeding for consequences

divorce, whether from the bonds of matrimony, or from bed of divorce up-

and board, both before and after final judgment therein, it thVcSody of

shall be lawful for the judge of the court, in which such appli- the chiidren.--

cation is or was pending, to make such orders respecting the Jf4
g"

2
'
c
* 3j

care, custody, tuition and maintenance of the children of the

marriage as may be proper, and from time to time to modify
or vacate such orders : Provided, that no order respecting the
children shall be made on the application of either party with-

out five day's notice to the other party, unless it shall appear
that the party having the possession or control of such children
has removed or is about to remove the children, or himself,,

beyond the jurisdiction of the court.
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CHAPTER 38.

DOGS.

Penalty and
liability for

damages, for

not killing a
dog bitten by
a mad dog.—
R. 0., c. 67.

Penalty for

keepiug a
sheep killing

dog.-1862-'3,
c. 41, s. 1.

Penally tor

permitting
bitches to run
at large at cer-

tain times.--

1862-'3,c. 41,

s. 2.

Section

1, Penalty and liabilities to damages

for not killing dog bitten by a mad
dog.

Section

2. Penalty for keeping a sheep killing

dog.

8. Penalty for permitting bitches to

run at large at certain times.

1. Whenever the owner of any dog shall know, or have
good reason to believe, that his dog, or any dog belonging to

any person under his control, has been bitten by a mad dog,

and shall neglect or refuse immediately to kill the same, he
shall forfeit and pay the sum of fifty dollars to him who will

sue therefor ; ana the offender shall be further liable to pay all

damages which may be sustained by any one in his property or

person, by the bite of any dog, belonging as aforesaid.

2. Any person owning or having any dog or dogs that kill

sheep, upon satisfactory evidence of the same being made be-

fore any Justice of the Peace of the county, and the owner
duly notified thereof, if the owner of said dog or dogs refuses

to kill it or them, or refuses to have the same done after such
evidence has been made, and shall permit said dog or dogs to

go at liberty, he shall forfeit and pay fifty dollars for each and
every time such dog or dogs shall be permitted to go at liberty,

to be recovered by warrant before any two Justices of the

Peace of said county, one-half to the use of the informer and
the other half to the use of the county.

3. Any person or persons owning or having any bitch or

bitches, and permiting them, knowingly,to run at large during the

erratic stage or copulation, shall forfeit and pay twenty-five dol-

lars for each and every offence, to be recovered by warrant be-

fore any Justice of the Peace of the county, one-half to the use

of the informer, the other half to the use of the county.

Section 1. 10 Ire., 79.

CHAPTER 39.

DRAINING WET LANDS.

Section

1. How persons draining wet lands to

proceed. Three free-holdors to be

appointed.

Section

2. Register to deliver transcript.

3. Owners to have ten days' notice.
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Section

Notice, how proved. Proofs,

where filed.

4. Appraisers to meet, where.

5. Compensation of appraisers,

6. Kegister to record, &e.

'7. Persons may survey, &c
8. Applicant to pay expenses.

9. When work •completed, <fcc. Pro-

viso.

Section

10. How to proceed in case of damages.

Proviso.

11. Parties may appeal,

12. Any person may take benefit of this

•chapter. Proviso. Liable to dam-

ages. Drainage of ditches an ob-

ligation.

18. Persons obstructing ditches, &c.

14, Natural streams may be cleaned

out, <fcc.

1. Any person riot & body corporate who may be interested How persons

in constructing any levee, drain, breakwater, or who may be j^Tto pro*-

interested in opening or clearing out any drain or water course, ceed.—1869-

or doing any other work necessary to protect or reclaim any 'W,o.iW,s»l.

wet lands, which work cannot be completed without effecting

the lands of other persons, may make application in writing

to the commissioners of the county in which the lands to be
affected thereby or the greater part thereof are situated, speci-

fying the character of the work contemplated, its general course,

extent, height, depth, width, the amount of fall per mile, the

point of beginning and terminus, with a description of lands to

be affected thereby, together with the names of the owners of .

such lands, if the same be known to such applicants, or the

name of the occupant of such lands, if any there be, and there-

upon said commissioners shall appoint three disinterested free- Three free-

holders of the county in which the application is made, and Pointed
h<°

not of kin to any of the parties, appraisers to assess the bene-

fits and damages to any of such lands incident to said contem-
plated work.

2. The register of such county shall make out and deliver Register to de-

to such applicant a transcript of the application and of the ^.f^Ysuo-
proceedings of the commissioners therein ; such applicant shall '70, c . m, s, 2.

deliver said transcript to the persons appointed appraisers by
the commissioners.

3. The owners of such lands shall, if in the county in which Owners to

said lands or some part thereof are situated and known to such

applicant, have ten days' notice of the time and place of meet-
ing to make such assessment, and may attend before the ap-

praisers and be heard on the subject of the proposed assess-

ment; such notice shall be given personally by such appli-

cant in writing, by reading or leaving a copy at last place

of residence, if the party to be notified reside in the county
where said lands or any part thereof are situated, otherwise
the notice shall be given by a publication addressed to all

whom it may concern, for three we'eks successively in a news-
paper of general circulation most convenient to the proposed
work; said notice, whether personal or made in person or
by publication, shall state the time and place of making Notice, how
such assessment, and shall contain a clear description of Proved -

have ten clays

notice.—1869-
'70, c. 137, s. 3.

24
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the proposed work. Notice by publication shall be proved
by affidavit of the printer or publisher

;
personal notice shall

be proved by affidavit of the applicant, attached to a copy of
the notice, stating the time, place and mode of service, whether
by reading or " by tree copy left at the last and usual place of

Proofs, where residence." The proofs so made shall be filed with other
fiicd - papers in the case in the office of the county register.

Appraisers to .
* Such appraisers, or any two of them, at the time men-

meet, where, tioned in said notice, shall meet at the point of beginning of

lijf&fi
70

'

C
* sa^ work? and shall examine all lands in any way liable to be

affected by said work, and shall make out a list of the same,
and shall assess the amount of benefits or injuries to such tract

of land, and shall make out a schedule thereof with their assess-

ments aforesaid, and shall append thereto their affidavits that
the same is in all respects a true assessment to the best of their

judgment and belief, and cause the same to be filed in the reg-

ister's office of the county in which the land is situated, and
from which filing said assesssment shall be a lien upon said

several tracts respectively.

Compensation 5. Each appraiser shall receive as a compensation one dollar
of appraiser.— per day for the time employed in making said assessment.

137, & 5.'

C
6. The register shall, upon receipt of said assessment, record

Kegister to re- the same, for which he may charge twenty-five cents for each

i869-'7o
C
'c7 tract of land therein described.

137, s. 6. 7. Any person desiring under the provisions of this chapter

survey,
8

&c!— to make application, may employ an engineer and enter upon
is69-'7o, c. such lands as may be necessary to make a survey and schedule,
137, s. 7.

ancj estimate of the cost of construction of such proposed work.

Applicant to 8- Such applicant shall pay all the expense of giving notice
pay expenses, to parties of appraisers and recording assessment.

137, s. 8.
'
°'

9. "When said work is completed according to specifications
When work in the applications, it shall be lawful for said applicant to de-

Ac?—1869 -'r70 rnand of and receive from the owners of said lands, or anyone
c 137, s. 9. of them, the amount of benefits so assessed against his said

lands, and if the same shall not be paid within ten days after

demand, said applicant is hereby authorized to sue and collect

the same in any court having jurisdiction to enforce liens on
Proviso. real estate : Provided, that if the owner of the land is not a

resident of the county, or if he is unknown to the applicant, no
demand shall be necessary.

How to pro- 10. When damages shall be assessed to any tract of land,
ceed incase of g^ applicant shall not be authorized to enter upon such tract

1869 -'70,' c. to make such improvements until he shall have paid or ten-

Proviso
' dered to the owner thereof the damages so assessed : Provided^

the owner be a resident of the county, or have an agent in the

county known to the applicant.

Parties may H- Any person aggrieved by the proceedings of said ap-

appeai — praisers may appeal jthe same to the Superior Court of the

137
9

b'

7

ii

C
' county upon giving bond and within the time, as in cases of

appeal irom Justices of thePeace, except that said bond be filed

with the clerk of said courts.
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12. Whenever any person or persons may desire to drain Any person

his or their lands by the construction of a new ditch into and St
7
ofSitf

>6n"

communicating with any ditch previously constructed upon the chapter.—

lands of any other person or persons, he or they shall have the ^ 9~'^ Cl

benefits of the provisions of this chapter in the appointment of

appraisers to estimate the benefit that would accrue to, or the

damages likely to be sustained by, the person or persons through

whose lands the same may pass in order to communicate with

such old ditch or outlet, and proceedings in such cases shall, in

all respects, be similar to those in this chapter heretofore men-
tioned : Provided, however, that if the volume of water dis- Proviso,

charged by such new ditch shall be too large to pass or go
through the old ditch without a too frequent overflow of ad-

joining lands, it shall be the duty of the person or persons con-

structing such new ditch to widen, deepen and enlarge the ca-

pacity of the old ditch, so as to make it of sufficient size for the

now of such increased volume of water at the ordinary stages

thereof; and in case of failure or refusal so to do for the space

of one month or longer after the construction of such new ditch,

he or they shall be liable from time to time to the owners of land Liable for

along the line of such old ditch for all damages he or they may images.

sustain in consequence thereof, with ten per centum thereon
and costs of suit, to be recovered by suit in any court having
jurisdiction in the proper county : Provided, also, that every proviso.—

person who shall take the benefit of this section, and shall con- 1871-% e. 1 91.

struct a ditch through his lands to communicate with a ditch

upon the lands of another, as aforesaid, or shall widen, deepen,
or enlarge the capacity of an old ditch, shall also, under
the same penalties and forfeitures for failure or refusal, be re-

quired to keep such new ditch, or such widened, deepened or Drainage of

enlarged ditch as the case may be, opened and cleaned out from j^tton?^
°b "

end to end, and to erect such dikes as shall be necessary to pre-

vent injury to the ditch
'

(
or ditches below by the overflow of

sand, water or other earth or debris.

13. Any person who shall obstruct a drain or ditch con- Persons ob-

structed under the provisions of this chapter shall be liable to gJJ^£
the person or persons injured thereby, or the persons opening 1889-70, c
such ditch, in the sum of one dollar for each day such obstruc- 13r

'
s - 13 -

tions shall remain in such drain, to be recovered in an action
brought before a Justice of the Peace in the name of the person
thus entitled to said damages.

14. Natural streams may be cleaned out, enlarged, widened Natural

or deepened under the same rules and regulations a6 herein streams may

provided for canalling. XSSfi&a
25.
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CHAPTER 40.

ELECTORS FOR PRESIDENT AND VICE-PRESIDENT.

Section

1. When election to be held.

2. Names of electors to be on each bal-

lot. How electors to be allotted.

3. Election to be as in case of State

officers.

4. Returns from precinct judge of elec-

tion. Meeting of county canvas-

sers.

5. Register of Deeds to seal abstract.

Time of deliving abstract by Reg-

ister arid Sheriff.

6. When and where electors shall meet

to vote.

7. Governor to issue certificate of elec-

tion.

Section"

8. Organization of the college of elec-

tors.

9. College of electors to proceed in

conformity with the Constitution

of the United States.

In case of vacancy in offices of Pres*

ident and Yice President, Gov-

ernor to issue proclamation far

election.

Penalty on electors failing to at-

tend.

12. Compensation and privilegee of

electors.

13. May supply vacancies in their body.

14. Pay of Sheriff for holding elections-.

10.

11.

When elec-

tions to be
held.—1868, o.

45, s. 1.

Names of elec-

tors to be on
each ballot.

—

1868, c. 45, s.

2.

How electors

allotted.

Election to be
as in case for

State officers.

—1868, c. 45,

Return from
precinct judge
of election,—
1868, c. 45, s.

4.

Meeting of
county can-
vassers.
Register of
deeds to seal

abstract.—
1868, c. 45, s.

5.

Time of deliv-
ery of abstract
by register,

and Sheriff.

1. On the Tuesday next after the first Monday in the month
of November in the year one thousand eight hundred and sixty-

eight, and every four years thereafter, (or on such days as the

Congress of the United States shall direct,) a poll shall be
opened in each of the precincts of the State for the election of

electors of President and Vice-President of the United States,

the number of whom is to be equal to the number of Senators
and Representatives in Congress to which this State may be
entitled.

2. The names of the electors to be chosen shall be written

on each ballot, and each ballot shall contain the name of at

least one inhabitant of each Congressional District into which
the State may be divided, and against the name of each person
shall be designated the number of the Congressional District

to which he belongs.

3. This election shall be conducted and the returns made as

nearly as may be directed in relation to the election of State

officers and Representatives in Congress, except as herein oth-

erwise expressed.

4. The returns from the township or precinct judge of elec-

tion to the register of deeds, shall be made within two days

after the day of election, and on the third day after the day of

election the county canvassers shall meet, examine the returns,

make the abstract, and sign and seal it with the county seal.

5. The register of deeds shall envelope and seal up the ab-

stract, and endorse and direct it as provided in other cases,

and before ten o'clock, A. M., of the fifth day after the elec-

tion, shall deliver the same to the Sheriff of his county, whose
duty it is to deliver the abstract to the Secretary of State with-

in ten days including the day he reoeives it.
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6. The ten persons for whom the greatest number of votes when and

throughout the State shall appear to have been given, shall be where electors

electors, fur and on behalf of the State, to vote for President vote.—R. c,
and Vice-President of the United States; and shall assemble 0.41,8.4.

in the city of Raleigh, on the first Wednesday in December,
one thousand eight hundred and sixty-eight, and on the first

Wednesday of December next after their appointment in every

year in which they shall be appointed, and then and there give

their votes for President and Vice-President of the United
States.

7. The Governor, or in his absence, the Secretary of State, Governor to

shall issue a certificate of election under his hand, and the seal issue certifi-

of the State, and cause it to be served on each person elected, tion.—1868, e.

notifying him to attend at the seat of government at noon of 4M- 6 -

the Tuesday preceding the first Wednesday of December, next

after his election, and report himself to the Governor as in at-

tendance.

8. The electors so attending shall meet at the earliest con- organization

venient hour after the noon of the said Tuesday, and the Gov- of the college

ernor shall provide them a list of all the electors elected, and i 8685 t°£™'s
~.~

in case of the absence of any elector chosen, or if the proper £
number of electors shall from any cause be deficient, those eanejv

°

present shall forthwith elect from the citizens of the State so

many persons as will supply the deficiency, and such choice

being certified to the Governor, he shall cause the person
chosen to be notified immediately.

9. The college of electors, being full, shall meet at the Cap- Co]lege of

itol at noon of the said first Wednesday of December, and pro- electors to

ceed to the election in conformity with the Constitution of the ^nformity
United States. with Constitu-

10. Whenever the offices of President and Vice-President is^Vc^^s"
of the United States shall both become vacant, the Governor, 9.

upon receiving a notification of such vacancy from the Secre- Incase °LV
*~

o o #• i tt ' i rt i -11 #» i • i • i •
cancymomces

tary ot btate ot the United States, shall forthwith issue his of President

proclamation, directing the Sheriffs of the several counties, or and Vice Pres-
r

. rn 1111* • i • i • ident, (Jov-
otner proper omcers, to hold elections, within their respective ernor to issue

counties, for the appointment of electors of President and Exclamation^

Vice-President of the United States, on the day prescribed for r. c, c. 41, s.

holding the stated elections of the year in which such vacancy 5 -

may happen : Provided, that there shall be a space of two
months between the date of such notification and the said first

Wednesday of December ; but if there should not be such
space, the Governor shall specify in his proclamation that the
electors shall be appointed or chosen in the year next ensuing
the date of such notification, on the day aforesaid ; and the
electors, appointed in the manner by this section directed, shall

meet at the city of Kaleigh on the first Wednesday of Decem-
ber after their appointment, and give their votes for a Presi-

dent and Vice-President of the United States.

11. Each elector, chosen with his own consent previously Penalty on

signified, failing to attend and vote for a President and Vice- electors failing070 to attend.
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President of the United States at the time and place herein
directed, (except in cases of sickness or other unavoidable acci-

dent,) shall forfeit and pay four hundred dollars, to be recov-

ed by the Attorney-General, in the Superior Court of Wake
On Sheriff re- County. And any Sheriff or other officer duly authorized for

poll^OTmak-*
1 tnat PurPose J

refusing to take the poll when thereunto required
ing false re- by a person qualified to vote, or making or signifying or de-

C^c 41%"?' liveri fig or transmitting a false certificate or return of an elec-

tion, or making any erasure or alteration in the poll books, or
refusing to suffer any candidate or person qualified to vote, at

his own expense to have a copy of the poll books, shall forfeit

and pay two hundred dollars, one half to the use of the per-
son who will sue for the same, and the other half to the use of
the State.

Compensation 12, The electors shall be allowed for their travelling to and
and privileges from the city of Raleigh and their attendance, the same com-
K. c, c. 4i. 3. pensation as may be allowed members of the General Assern-
7 - bly, and shall be entitled to the same privileges.

May supply 13. In case any elector should, by reason of sickness or other

Sefrbodv— cause
>
not a*tend an(i g*ve h^ v°te as herein prescribed, the

K. c, c. 41, s. other electors then present shall appoint some other person to
8 -

Slipply his place ; and the person appointed shall be taken and
held to all intents and purposes as an elector to vote for Presi-

dent and Vice-President of the United States.

Pay of Sheriff 14. The Sheriff and other officers, for holding said elections
for holding an(} conveying duplicate certificates to the Governor, shall be

C., c.4i,s. 9. allowed the same fees, and the same per diem pay for travel-

ling, as are allowed to them in elections for members of Con-

CHAPTER 41
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re-enter within one year.

16. Entries, how made, and warrants

issued.

17. Surveys, how made and returned.

Chain carriers appointed and

sworn. Special surveyor, when
appointed.

18. Surveys to be according to priority

of entry.

Warrant of survey, when lost dupli-
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33. Mistakes of surveyor and secretary,

how corrected, Application to be

made in three years after date of

grant.
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35. Proceedings and judgment of court

in such cases. Cupy of proceed-

ings vacating grants, to be filed in

secretary's office.
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28

1. All vacant and unappropriated lands, belonging to the

State, shall be subject to entry by any citizen thereof, in the

manner hereinafter provided, except :

—

(1.) Lands covered by navigable waters : Provided, however,

that persons owning lands on any navigable sound, river, creek

or arm of the sea, for the purpose of erecting wharves on the

side of the deep waters thereof, next to their lands, may make
entries of the lands covered by water, adjacent to their own,
as far as the deep water of such sound, river, creek, or arm of

the sea, and obtain title as in other cases. But persons making-
such entries shall be confined to straight line?, including
only the fronts of their own tracts, and shall in no respect ob-

struct or impair navigation.

And when any such entry shall be made in front of the
lands in any incorporated town, the town corporation shall

regulate the line on deep water, to which entries may be made.
And for all lands thus entered, there shall be paid into the

treasury the sum of one dollar per acre.

Also when any person shall have erected a wharf on public
lands of the description aforesaid, before the passage of this

section, such person shall have liberty to enter said land, in-

cluding his wharf, under the restrictions, and upon the terms
above get forth.

(2.) Lands covered by the waters of any lake, or which,
though now covered, may hereafter be gained therefrom by the

recession, draining, or diminution of such waters, or have been
so gained^heretofore, and not lawfully entered.

What lands
subject to en-
try.

In what cases
land covered
bynav. waters
may be enter-
ed.—K. C, c.

42, s. 1.

Regulation of
line on water.

Price of such
land.

Owners of

wharves on
such land may
enter it.

Land* covered
b'' lake water
not to be en-
tered.
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Nor swamp (3.) Marsh or swamp land, where the Quantity of land in any
land of two K J

,

r
-,

'

'

,

,

i
J

i -r
thousand one marsh or swamp exceeds two thousand acres, or where, it

acres in one of less quantity, the same has been surveyed by the State, or
ocy '

by the president and directors of the literary fund of North
Carolina, with a view to draining and reclaiming the same.

Marsh or (4.) Provided, that marsh or swamp lands, unsurveyed as

Syacr^tn- aforesaid, not exceeding fifty acres in one body, though lying
teredincer- within a marsh or swamp of a greater number of acres than
tem^caae^—

£w0 thousand, may be entered, whin the same shall be situated

l. altogether between the lines of tracts heretofore granted.

Entries may 2. All entries of land subject to entry by the laws of this
be made by State, made or to be made, by or for any person or persons

c£izens
S
.—° who have or may come into the State with the bona fide intent

i869-'7o, c. 19, f becoming residents and citizens thereof, shall be deemed and
taken to be as good and effectual to all intents and purposes as

if such entries had been made by a citizen or citizens of the

State : Provided, that such enterer or enterers shall comply
with the laws of the State in relation to such entries.

Entries and 3. Every entry made, and every grant issued, for any lands
grants not au- not herein authorized to be entered or granted, shall be void,
tnorized, void. _,: .

» J
• , -n—E. o.j c 42, 4. lhe board ot commissioners oi the several counties shall

An entr -ta
e^ec^ one person to receive entries of claims for lands within

kertobe each county ; and such entry taker shall hold his office for

i. l.
'' 5. When a vacancy exists in the office of entry taker, the

Who may act register of deeds shall act as entry taker until such vacancy
when vacancy . ^.i, -, , i i i

'..', m, . ,

is tiiled by an election by the commissioners, ihe registeroccurs.

i868-'9, c. 193, of deeds, in such case, shall take charge of the books belong-

ing to the office, shall discharge all the duties and receive the.& .W t *,~ W^V,V,, «,..«,W "^""'b'
emoluments, and shall be subject to the rules, regulations and
penalties prescribed by law for entry takers.

Entry-taker's 6. Every entry taker shall enter into bond in the sum of five

^9°
nd
'm

86% hundred dollars, payable to the State, with sufficient security

to be approved by the county commissioners, for the faithful

discharge of the duties of his office.

Where office 7. The entry taker shall keep his office at the court-house of

i868-'9°
pt

i7"
his county, or within one mile thereof, on pain of forfeiting

8.4. " " J one hundred dollars to the county, to be sued for by the"

county treasurer.

Oathandfees, 8. The entry taker shall take the oath of office and receive

JJg^'
c

* the fees, and no other, prescribed in the chapters of this revisal

respectively entitled " Oaths" and " Salaries and Fees."
Validates cer- 9. And whereas, certain entries of claims for lands have been

irregularly made before former entry takers or clerks of the

Superior Courts, since the abolition of the late County Courts,

and under the provisional government of the State, whereby
doubts exist respecting the validity of such entries ; for remedy
whereof, it is further enacted, that all and every entry of

land made as declared in the preamble of this section, be and
the same are hereby rendered valid in all respects, as if made
under the existing government of the State and by authority

tain entries.

1868-'9, c. 173,
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of this chapter, arid that the time for perfecting entries made
prior to this date, shall have to the first day of January, one

thousand eight hundred and seventy, to perfect entries and

obtain grants from the State.

10. A county surveyor shall be biennially elected in each Surveyors to

county as provided for in section first of the seventh article of |° e^lVs.
the Constitution ; he shall enter into bond in the sum of four 3.- 1868, c'20,'

thousand dollars payable to the State of North Carolina, with s - 32,

sufficient security for the faithful discharge of the duties of his

office.

11. Every surveyor may appoint deputies, who shall, pre- Surveyors

vious to entering on the duties of their office, be qualified in a JE^j^g
similar manner with the surveyor; and the surveyor making c.,c. 42,'s.

6*

such appointment shall be liable for the conduct of such depu-

ties, as for his own conduct in office.

12. Twelve and a-half cents shall be paid to the treasurer Price atwhieh

for everv acre of land that may be entered : Provided, that la»ds maybe
•'

.
•' ill • 1 • entered.—-JK.

no person shall enter more than one hundred acres, within any c, c. 42, s. 7.

one year at that price ; and if any person shall enter more than

one hundred, acres, in the same survey, or in any one year, he
shall pay fifteen cents for every acre he may enter.

13. All entries of land, made in the course of any one year, when to be

shall, in every event, be paid for on or before the thirty-first P aid.

day of December, which shall happen in the second year there- ment on
P
cer"

after; and all entries of land, not paid for agreeable -co this tain entries

section, shall become null and void, and may be entered by any c^c? 42 sTs.'

other person : Provided, however, that all persons who have
entered vacant lands and paid for the same, since the first day
of January, one thousand eight hundred and forty, shall have
until the first day of January, one thousand eight hundred and
fifty-seven, to perfect their titles to the same by grant ; and all

persons who have entered lands according to law since the first

day of January, one thousand eight hundred and forty-five,

and have not paid for the same, shall have until the first day of

January, one thousand eight hundred and fifty-seven, to make
payment and perfect their titles thereto : Provided, further. Proviso,

that nothing in this section contained shall be so construed as

to affect the titles of persons who have heretofore obtained
grants to said lands, or the rights of junior entries, or to extend
to the swamp lands of the State ; or to extend to or embrace
any entry of more than six hundred and forty acres.

14. Whenever an entry of land shall be made in any entry On failure to

taker's office, and the enterer shall fail to pay the price for the pa7 the Pr
+
ice

'

. 1 . ,1 . T-iiT i • subsequent
same, within the time limited by law, any person who may have enterer enti-

made a subsequent entry for the same land may pay the price tle

^f
s"

Q

c ->

and have a grant.
'

15. No lands entered on the books of the entry takers, the in case of

entry of which shall be suffered to lapse by non-payment of laPse '
san^

tSL • iu -f l, n u j -i.1
• * pei-won not to

the price thereof, shall be re-entered within one year alter re-enter with-

the time at which such entry shall lapse, by the person in *? °ne ye
*T'~~

10.



378 ENTRIES AND GRANTS. [ChAP. 41.

whose name such entry was made, but such re-entry shall be
void.

Entries, how 16. The claimant of land shall produce to the entry taker

rants Sued**" a writing, signed by such claimant, setting forth where the land
—E. C, c 42, is situated, the nearest water-course, mountains and remarka-
s

-
n " ble places, and such water-courses and remarkable place as

may be therein, the natural boundaries, and the lines of any
other person, if any, which divide it from other lands ; and
every such writing shall be on one quarter sheet of paper at

least, and be endorsed by the entry taker with the name of

the claimant, the number of acres claimed, and date of the

entry ; and a copy thereof shall be entered in a book, well

bound, and ruled with a large margin into spaces of equal dis-

tance ; each space to contain one entry only, and every entry

to be made in the order of time in which it shall be received,

and numbered in the margin ; and the entry taker shall de-

liver to the party a copy of the entry with its proper number,
and a warrant to the surveyor to survey the same : which war-
rant shall contain a copy of the entry, with its number and
date, and shall be delivered to the surveyor in the order of

time in which the entry was made.
Surveys, how 17. Every county surveyor, upon receiving the copy of the

Srne
e

d
and re " entl7 and order of survey for any claim of lands, shall, as soon

Chain carriers as may be, lay off and survey the same, agreeably to this chap-

sw?ra!
ted and

ter
;
and mal^e thereof two fair plats, the scale whereof shall

Special sur- be mentioned on such plats ; and shall set down in words the

anointed— beginning, angles, distances, marks and water-courses, and
k. c.j c 42, s. other remarkable places crossed or touched by or near to the
12 - lines of such lands, and ako the quantity of acres ; and land

lying on any navigable water shall be surveyed in such manner
that the water shall form one side of the survey, and the land

be laid off back from the water; and he shall transmit the plats

to the office of the Secretary of State, or deliver them to the

claimant, within one year, together with the warrant or order

of survey; one of which, with the warrant, shall be filed by
the Secretary, and the other annexed to the grant ; and no sur-

vey shall be made without chain carriers, who shall actually

measure die land surveyed, and shall be paid by the party for

whom the survey shall be made ; and such ch; in carriers shall

be sworn to measure justly and truly, and to deliver a true

account thereof to the surveyor, which oath the surveyor is

empowered and authorized to administer : Provided, however
,

that when the office of county surveyor is vacant, the county

commk*ioners may appoint a special surveyor to survey any
lands that may be entered ; and the plats and certificates of such

special surveyor, accompanied by a copy of the order of the

county commisssioners appointing him, shall be deemed and

held valid, as if done by a county surveyor duly elected.

Surveys to be 18. The surveyor shall survey all entries of land according

^ior'a^/en- to ^e P" "^ °f sucu entr
.y>

paying due respectto the number
of each warrant; and every grant obtained by any subsequent
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entry, otherwise than is by this chapter directed, shall be void : try.—E. c, c.

Provided, nevertheless, that nothing herein contained shall be 42
'
s - 13 -

construed to prevent any person who shall make a subsequent

entry from surveying and obtaining a grant, as the lawr directs,

for all such surplus land as shall remain, after the enterer of

such land hath surveyed his entry as aforesaid.

19. When any person shall duly make an entry of lands Warrant of

which shall not have become void by lapse of time, and upon dupiicate^may

which the entry taker shall issue his warrant of survey, and the he issued.—R.

same bq lost by accident, the entry taker, on due proof being -'
c - 42

'
s - 14 -

made to his satisfaction, by affidavit of the claimant or the

surveyor or deputy surveyor, may issue a duplicate warrant

of survey, of the same tenor and date, taking care to set forth,

on the face of said warrant, that the same is a duplicate; in

which case such warrant shall be made as valid as the original.

20. In all cases where an entry shall be made, and the entry On death, &c,

taker shall die or resign before a warrant shall be issued there-
er, succVto"

upon, his successor shall issue a warrant. issue warrants.

21. If any entry taker shall desire to make an entry in his ~f5*
Ct

'
c

*
42

>

own name, the same shall be made in its proper place, before Entry takers,

a Justice of the Peace of the county, not being a surveyor or
entrie^ for

ake

assistant; which entry the justice shall return to the next themselves.—

meeting of the County Commissioners, who shall insert it
; ^ c -' c

-
42

>
s -

and every entry made by or for such entry taker, in any other

manner, shall be void.

22. When a county surveyor shall wish to have lands sur- Surveyors,

veyed in the county where he acts as principal surveyor, for s^eYsmade
the purpose of obtaining a grant, the County Commissioners for them-

of said county shall appoint some person to make the survey, c^ii "s
'

rr
and the entry taker shall direct his warrant of survey to such

person ; and all certificates, surveys, and plats of the same shall

be made under the same regulations as prescribe the duty of

the county surveyor in similar cases.

23. Every Entry Taker shall make return to the Secretary Entry takers

of State, annually, on the first day of December, of all lands *i returns^"
entered with him, under a penalty of two hundred dollars. Seo'y.—E. c,

~24. The Secretary of State shall furnish the Attorney Gen- pet?aityfor

eral, at every spring term of the Superior Court of Wake failure, how

County, with a certificate of failure in every case where an B^c^ofl'sTe.
entry taker shall fail to make return according to law ; and i».

the Attorney General shall move for judgment against such
entry taker and his sureties, and the court shall give judg-
ment accordingly.

25. The Public Treasurer shall receive the money for va- Public Treas-

cant and unappropriated lands upon the presentation to him entry°money?
of the certificate of the Secretary of State, setting forth the —B. C, c 42,

number and date of the entry, and the quantity of acres found s
'
20 "

by the Surveyor to be vacant, as the same may appear by the

returns made to him from the surveyor or entry taker, or

from the entry taker's warrant, or the plats of survey.

26. No grant shall issue on the Treasurer's receipt for the Grants to is-
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sue, on what
certificates.—

K. C, c. 42, :

21.

Grants, how
authenticated.

All grants to

be registered.

Copies may be
registered.

—

K C, c 42, b.

22.

How to issue

an death of
enterer.—E.
C, c, 42, s 23,

Seal of grant
lost, may be
renewed.— R.
C.,o. 42, s. 24.

Certain grants
heretofore is-

sued, to sur-
veyors, &c,
cronfirmed.

—

R. C, c. 42, s.

25.

Certain other
grants declar-

ed valid.—R.
C..C. 42, s. 26.

Grants on en-
tries extend-
ing into two or
more counties,
confirmed.

—

R. C, c. 42, s.

27.

money ; but the Auditor shall make out and deliver to the
Secretary of State a certificate, conformable to each receipt

by him countersigned, on which the Secretary shall issue the
grant.

27. The Secretary, on application of claimants, shall make
out grants for all surveys returned to his office, which grants

shall be authenticated by the Governor, countersigned by the
Secretary and recorded in his office. The date of the entry
shall be inserted in every grant, and no grant shall issue upon
any survey, unless the same be signed by the surveyor of the

county ; and every person obtaining a grant for lands shall,

within two years after such grant shall be perfected as afore-

said, cause the same to be registered in the county where the
land shall lie ; and any person may cause to be there regis-

tered any certified copy of a grant from the office of the Sec-

retary ot State, which shall have the same effect as if the orig-

inal had been registered.

28. In case of the death of any person having made an
entry of lands, pending the same or before making out the

grant, the Secretary shall issue the grant in the name of the

decedent ; and those interested, as heir at law, devisees, tenants

in dower, by the courtesy or otherwise, shall have the same
estate as if the land had been granted during the life of the

decedent.

29. In all cases where the seal annexed to a grant is lost or

destroyed, the Governor may, on the certificate of the Secre-

tary of State that the grant was fairly obtained, cause the seal

of the State to be affixed thereto.

30. Grants of land made by the State to surveyors and
deputy surveyors, prior to the first day of January, one thou-

sand eight hundred and twenty-nine, upon surveys, plats, and
certificates of the same, made by them for themselves respect-

ively, without other illegality, and without fraud or partiality,

the certificates in all cases being signed by the principal sur-

veyor, are confirmed and declared to be good and valid.

31. All grants issued by the Secretary of State, previous to

the year one thousand eight hundred and twenty, on surveys

made fairly and without fraud, and signed by the deputy sur-

veyor only, shall be good and effectual to pass all the right of

the State in and to said laud, in as full and ample a manner as

if such returns had been made in due form : Provided, never-

theless, that nothing herein contained shall affect any entries

made, or grants obtained on legal returns for such lands, pre-

vious to the year one thousand eight hundred and twenty-nine.

32. Whereas, many citizens of the State, on making entries

of lands near the lines of the County wherein they reside,

either for want of proper knowledge of the land laws of the

State, or not knowing the County lines, have frequently made
entries and extended their surveys on such entries into other

Counties than those wherein they were made, and obtained

grants on the same; and whereas, doubts have existed with
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respect to the validity of the titles to lands situated as aforesaid,

so far as they extend into other Counties than those where the

entries were made ; for remedy whereof, Be it enacted, That
all grants issued on entries made for lands situated as aforesaid,

when the money has been paid into the public treasury, shall

be good and valid against any entries hereafter made or grants

issued thereon.

33. Whenever there may be an error by the surveyor in Mistakes of

platting or making out the certificate for the Secretary's office,
Jj|J^tary

a

how
or the Secretary snail mistake in making out the courses agree- corrected!

able to said returns, or misname the claimant, or make other

mistake, so as such claimant shall be injured thereby, the claim-

ant may prefer a petition to the Superior Court of the County
in which the land lies, setting forth the injury which he might
sustain in consequence of such error or mistake, with all the

matters and things relative thereto ; and the said court may
hear testimony respecting the truth of the allegations set

forth in the petition ; and if it shall appear by said testimony,

from the return of the surveyor or the error of the Secretary,

that the patentee is liable to be injured thereby, the court shall

direct the Clerk to certify the facts to the Secretary of State,

who shall file the same in his office, and correct the error in

the patent, and likewise in the records of his office. The costs

of such suit shall be paid by the petitioner, except when any
person may have made himself a party to prevent the prayer
of the petitioner being granted, in which case the costs shall

be paid as the court may decree. The benefits granted by this

section to the patentees of land shall be extended in all cases

to persons claiming by, from, or under their grants, by descent,

devise, or purchase. When any error is ordered to be recti-

fied, and the same has been carried through from the grant into

mesne conveyances, the court shall direct a copy of the order

to be recorded in the register's books of the County : Pro-
vided, that no such petition shall be brought, but within three Application to

years after the date of the patent; and if brought after that j^S years
time, the court shall dismiss the same, and all proceedings had after date of

thereon shall be deemed null and of no effect : And provided f^Tfs.
"'

also, that nothing herein contained shall affect the rights or in-

terests of any person claiming under a patent issued between
the period of the date of the grant alleged to be erroneous, and
the time of filing the petition, unless such person shall have
had due notice of the filing of the petition, by service of a copy
thereof, and an opportunity of defending his rights before the
court according to the course of the common law.

34:. When any person claiming title to lands under a grant Persons ag-

or patent from the king of Great Britain, any of the lords pro- f5^f

b

Ja_
is~

prietors of North Carolina, or from the State of North Caro- tents, how to

lina, shall consider himself aggrieved by any grant or patent g™?*!7^*9
issued or made, since' the fourth day of July, one thousand *'

seven hundred and seventy-six, to any other person, against
law or obtained by false suggestions, surprise or fraud, the per-
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such cases.

son aggrieved may file his petition in the Superior Court for

the county in which such land may be, together with an au-

thenticated copy of said grant or patent, which petition shall

briefly state the grounds whereon such patent should be repeal-

ed and vacated ; whereupon a writ of scire facias shall issue

to the grantee, patentee, or the person, owner, or claimant
under such grant or patent, requiring such grantee, patentee,

or owner to show cause why the same shall not be repealed
and vacated.

Proceedings 35. The writ of scire facias shall be considered the leading

of courtfn
ent

Proces3 5
anc* a^ tne proceedings thereon shall conform to the

general rules of practice in such cases, except where the scire

facias cannot be made known to the defendant, when the court

shall order publication in one or more papers for such time as

they may think proper. If upon verdict or demurrer, the

court believe that the patent or grant was made against law,

or obtained by fraud, surprise or upon untrue suggestions, they
may vacate the same ; and a copy of such judgment, after being
recorded at large, shall be filed by the petitioner in the Secre-

tary's office, where it shall be recorded in a book kept for that

pupose; and the Secretary shall note in the margin of the

—r.
J
c. c

ffi

42* original record of the grant the entry of the judgment, with
s. so.

'
:

' a reference to the record in his office.

Chapternotto 46. Nothing contained in this chapter shall apply to the
apply to Cher-

ian(}s commonly known as, and called Cherokee lands, but the

e. c, c 42,' s. said lands are to be disposed of and regulated according to the
8L laws in relation thereto.

Copy of pro-
ceedings vaca-
ting grant, to
be filed in sec-

Section 1. 13 Ire., 312 ; 4 D. & B., 328 ; 1 Mur., 162 ; 7 Ire,
y 139 ; 1 Hay., 489

;

2 Hawks, 226 ; 1 Jones, 234 ; Phillips, 184.

Sec 14. 4 Jones Eq., 383.

Sec 16. 2 Mur., 375 ; 1 D. & B. Eq., 869 ; 1 Jones Eq., 270; 4 lb. 25; lb.

121 * 5 lb. 29.

Sec. 26.' Bus., 307 ; 13 Ire., 312 ; 3 Mur., 539 ; 1 Hay., 176.

Sec. 27. 9 Ire., 333; 3 Mur., 21.

Seo. 32. 1 Dev. Eq., 483.

Sec 34. 4 Dev., 495 ; 1 lb., 481 ; lb. 800 ; 2 D. & B., 246 r 4 lb.. 533 ; 1 Dev.,
427 ; 2 Mur., 375 ; 3 lb., 319 ; 3 lb., 322 ; 8 D. & B., 14.

CHAPTER 42

ESTATES.

Section

1. Estates in tail converted into fee

simple.

2. In joint tenancy, the share of de-

ceased cotenant not to vest in sur-

vivor. Proviso as to partners in

trade.

Section

8. Certain contingent limitations in

deeds or wills, how construed. If

made since 15th January, 1828.

4. Infant unborn, may take by deed,
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Section

5. Limitation to the heirs of a living

person, to be to his children.

6. In conveyances to uses, possession

transferred to use without livery.

V. Grantees of reversions to have such

rights against tenants for life or

years, as grantors had.

8. And such tenants to have same

rights against grantees of rever-

sions, as against the grantors.

Section

9. Buying and selling pretended rights

or titles, prohibited.

10. Collateral and certain other war-

ranties made void. To stand as

covenants only.

11. Property held in trust. Property

so held not liable for debts. Pro-

viso.

1. Every person seized of an estate in tail, shall be deemed Estates m tail

to be seized of the same in fee simple ; and all sales and con- fg^iSpie
1^

°

veyances, made bona fide and for valuable consideration, since e. c., c. 43, s.

the first day of January, in the year of our Lord one thousand 1 -

seven hundred and seventy-seven, by any tenant in tail in actual

possession of any real estate, where such estate hath been con-

veyed in fee-simple, shall be good and effectual in law to bar

any tenant in tail and in remainder, of and from all claim,

action and right of entry whatsoever, of, in, and to such en-

tailed estate, against any; purchaser, his heirs, or assigns, now
in actual possession of such estate, in the same manner as if

such tenant in tail had possessed the same in fee^imple.

2. In all estates, real or personal, held in joint tenancy, the in joint tenan-

part or sh,are of any tenant dying shall not descend or go to cy, the share

the surviving tenant, but shall descend or be vested in the heirs, co-tenantnot

executors, or administrators, or assigns respectively of the tenant to vest in sur-

so dying, in the same manner as estates held by tenancy in com-
Ylvor '

mon: Provided always, that estates held in joint tenancy for provisoas to

the purpose of carrying on and promoting trade and commerce, partners in
^

or any useful work or manufacture, established and pursued ^43^2.'
°' ?

with a view of profit to the parties therein concerned, shall be
vested in the surviving partner, in order to enable him to set-

tle and adjust the partnership business, or pay off the debts

which may have been contracted in pursuit of the said joint

business ; but as soon as the same shall be effected, the survivor

shall account with, and pay, and deliver to the heirs, executors,

administrators and assigns respectively of such deceased part-

ner, all such part, share, and sums of money as he may be en-

titled to by virtue of the original agreement, if any, or accord-

ing to his share or part in the joint concern, in the same man-
ner as partnership stock is usually settled between joint mer-
chants and the representatives of their deceased partners.

3. Every contingent limitation in any deed or will, made Certain con-

to depend upon the dying of any person without heir or heirs tiEn^ds
of the body, or without issue or issue of the body, or without or wills, how
children, or offspring, or descendent, or other relative, shall be construed -

held and interpreted a limitation to take effect, when such per-

son shall die, not having such heir, or issue, or child, or off-

spring, or descendant or other relative (as the case may be)

living at the time of his death, or born to him within ten iunar
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months thereafter, unless the intention of such limitation be
otherwise, and expressly and plainly declared in the face of the

If made since deed or will creating it : Provided, that the rule of construc-

g' c tion contained in this section shall not extend to any deed or

43, s. 3.
"'

will made and executed before the fifteenth of January, one
thousand eight hundred and twenty-eight.

Infant un- 4. An infant unborn, but in esse, shall be deemed a person

t°k
D
'b

ma
deed

caPa^e °f taking by deed or other writing, any estate what-

&c—R. c, o! ever in the same manner as if he were born.
*?» s

-
4
\ 5. Any limitation by deed, will, or other writing, to the heirs

the heirs of a of a living person, shall be construed to be to the children of
living person, glIC]1 persorij unless a contrary intention appear by the deed or

children.—R. wilL
c., c. 43, s. 5. q By deed of bargain and sale, or by deeds of lease and

ance°to uses, release, or by covenant to stand seized to use, or deed opera-
possession ting by way of covenant to stand seized to use, the possession

use
1

without of the bargainor, releasor, or covenantor shall be deemed to be
livery.—R. c, transferred to the bargainee, releasee, or person entitled to the

use, for the estate or interest which such person shall have in

the use, as perfectly as if the bargainee, releasee or person en-

titled to the use had been enfeoffed at common law with livery

of seizin of the land, intended to be conveyed by such deed or

covenant.

Grantees of 7. Whenever a conveyance shall be made by any person, of

ha^suSi
t0 any reversion in lands, rents, tenements, or hereditaments,

rights against which, at the time of such conveyance, shall be held by any
tenants for^ other person for a term of life or years, such grantee, his heirs,

as grantors ' executors, administrators, and assigns, shall have the like ad-
iiad--R. c, vantages against the tenant for life, and against the tenant for

years, his executors, administrators, and assigns, by entry for

non-payment of rent and for doing of waste, and the samo
benefit and advantage and remedies by action for the not per-

forming of other conditions, covenants, or agreements, contained

and expressed in the indentures, by which such tenant for life

or years hold the same lands, tenements, rents, or heredita-

ments against said tenant for life or for years, his executors,

administrators, and assigns, as the grantor or lessor himself or

his heirs might have.

And such ten- 8- Lessees and grantees of lands, rents, tenements and be-
antstohave rcditaments for term of years or life, their executors, adminis-

agains
r

t
g
gra

S

nt- trators and assigns, shall have like action, advantage and
eesorrcver- remedy against every person, his heirs and assigns, who shall

againsuhe have any conveyance from any person of the reversion of the
grantors.—R. same lands, rents, tenements and hereditaments, so let or any

.,
o. 43, s.

.

parce] thereof, for any condition, covenant or agreement con-

tained or expressed in the indenture of their leases, as the same
lessees or any of them might and should have had against the

said lessor and grantor, and his heirs.

Buying and 9. No person shall buy, sell or obtain any pretended right
selling pre- or title, or take a promise or covenant to have any right or title
tended rights ,. .

r
, ,

, . r i_

or titles, pro- ot any person, in or to any lands or tenements, (except such
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person as shall sell, covenant, or promise the same, or they by hibitcd.—k.

whom they claim, have been in possession of the same or of
c *' c

*
43

'

s
-
°-

the reversion or remainder thereof, or taken the rents and
profits thereof one year next before the bargain made,) upon
pain that both he that shall make any such sale, promise or

covenant, and the buyer, knowing the same, shall forfeit the

value of the 6aid lands ; the one half to the use of the County
where the lands are situated, the other half to the person suing

for the same : Provided, that any person being in the lawful

possession, by taking the rents and profits of any tenements,

may buy lie pretended right of any other person to such tene-

ments,

10. All collateral warranties are abolished ; and all warran- Collateral and

ties, made by any tenant for life, of lands, tenements or hered- SSSttes**
itaments, the same descending or coming to any person in re- made void.

version or remainder, shall be void. And all such warranties, ^veSmts^on-
as aforesaid, shall be deemed covenants only, and bind the ly.—K. c, c
covenantor in like manner as other obligations. 43

'
s - 10,

11. It shall and may be lawful for any person by deed or will Propertyjieid

to convey any property to any other person in trust to re- lsri-^Tc,
ceive and pay the profits annually or oftener for the support 2°4 < s" **

and maintenance of any child, grand-child or other relation of

the grantor, for the life of such child, grand-child or other re-
erty so

not Ha-
lation with remainder as the grantor shall provide. And the ^

roP

property so conveyed shall not be liable for or subject to be bk foTdeits.

seized or taken in any manner for the debts of such child,

grand-child or other relations, whether the same be contracted

or incurred before or after the grant : Provided, nevertheless, Proviso,

that this section shall apply only to grants or conveyances
where the property conveyed does not yield at the time of the

conveyance a clear annual income exceeding five hundred
dollars.

Section 2. 2 D. &. B., 537 ; Bus. Eq., 286 ; 1 D. & B. Eq., 524.
Sec. 3. 8 Ire., 133 ; lb., 25 : 7 lb., 261 : 5 lb., 225: 4 lb., 53 : lb., 57; lb., 287

3 lb., 134; lb., 200.
Sec. 6. 65 N. C, 279 ; 66 N. C, 223.
Sec. 10. Bus., 169 ; 12 Ire., 123.

CHAPTER 43.

EVIDENCE.

Section

1. Evidence necessary to support title

under H. E. McCulloch.

2. Grant or copy from proprietor,

25

Section

sufficient evidence of title under

him.

8. Law of other States, what evidence

of.
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of

of

Section

4. Printed statute book evidence

private acts.

5. Other evidence of private acts.

6. Copies from Secretary's office

plats of survey, good evidence.

7. Administrations^ &c, and returns of

executors and administrators in

other States, how certified.

8.. Official writings recorded in court

taken as evidence.

9. "Wills or deeds in other States prov-

ed by certified copy.

10. In suits on official bonds and bonds

of executors, &c, evidence against

principal admissible against surety.

Section

11. Evidence in suits concerning fends.

in Haywood and Henderson.

12. Variance between execution and

judgment not to affect title to pro-

perty sold.

18. Deeds registered and lost, and the

registry also destroyed, presumed

to have been in due form.

14. Witness not incompetent from in-

terest or crime.

15. Evidence of interested parties ad-

missible.

16. Incompetent evidence, what. Pro-

viso.

17. Inadmissible evidence, what.

Evidence nec-
essary to sup-
port title un-
der H. E. Mo-
Oulloch.—E.
C., c 44, 6. 1.

Grant or copy
from proprie-
tor, sufficient

evidence of
title under
him.—R. C,
o, 44, 8. 2.

Law of othe*
States, evi-

dence of.—K.
C, c. 44, s. 8.

Printed stat-

utes evidence
of private acts.

—R. C.,c. 44,

s. 4.

1. In all suits, wherein it may be necessary for either party

to prove title, by virtue of a grant or grants made by the King
of Great Britain or Earl Granville to Henry McCulloch, or

Henry Eustace McCulloch, it shall be sufficient for such party,

in the usual manner, to give evidence of the grant or convey-

ance from the King of Great Britain or Earl Granville to the

said Henry McCulloch, or Henry Eustace McCulloch, and the

mesne conveyances thereafter, without giving any evidence of

the deed or deeds of release, relinquishment or confirmation

of Earl Granville to the said Henry McCulloch, or Henry Eus-

tace McCulloch, or the power or powers of attorney, by which
the conveyances from the said Henry McCulloch, or Henry
Eustace McCnlloch, purport to have been made.

2. In all trials where the titles of either plaintiff or defend-

ant shall be derived from Henry Eustace McCulloch, or Henry
McCulloch, out of their tracts number one and three, it shall

not be required of such party to produce, in support of his title,,

either the original grant from the crown to the proprietors, or

a registered copy thereof; but in all such cases, the grant or

deed executed by such reputed proprietors, or by his or their

lawful attorney, or a certified copy thereof, shall be deemed
and held sufficient proof of the title of such proprietors, in the

same manner as though the original grants were produced in

evidence.

3. In all suits, wherein it may be necessary to produce in

evidence the law of any of our sister States, or of a territory

of the United States, either party may exhibit a copy of the

law of such State or territory, drawn off by the Secretary of

State of this State from the copy of the laws of such State or

territory deposited in his or the executive office or State library,

certified under his hand with the seal of this State attached,

and he shall furnish said copy when required.

4. All private acts passed by the General Assembly, and
printed by the printer of the State, may be read in evidence in

all courts, from the printed statute book.
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5. Any private act published by Francis X. Martin, in his other evi-

collection of private acts, or a copy of any private act certified
vato^acfs^-ii

by the Secretary of State, shall be received in evidence in every c, o. 44/ &. 5.

court.

6. Copies of the plats and certificates of survey, or their ac- Copy of eur-

companying warrants, which may be filed in the Secretary's retaryToffict.

office, certified by him as true copies, shall be as good evidence, good evident.

in any court, as the original. ~f'
c

*'
c

'
u

>

7. When an administration or letters testamentary on the Administra-

goods and chattels of any person deceased, being an inhabitant J^nnw S^
in another State or territory, has been granted, or a return or ministratore,

inventory of the estate has been made, a copy of the record of ^toeT^*
8

'

administration, or of the letters testamentary, and a copy of states, how

any inventory or return of the effects of the deceased, after the ^
rt

jf

e^~K
7

same has been granted or made, agreeable to the laws of the '

State where the same has been done, being properly certified,

either according to the act of Congress passed in May, a. d.

one thousand seven hundred and ninety, or by the proper officer

of the said State or territory, and the further testimonial of the

Governor that the person certifying is the proper officer, shall

be allowed as evidence in the courts of the State.

8. Copies of all official bonds or writings recorded or filed as official wri-

records in any court, or lodged in the office of the Governor, j^co^^^
Treasurer, Auditor, Secretary of State or Adjutant General, as evidence-

shall be as competent evidence as the originals, when certified lsn-'Ts, 0. 9i,

by the keeper of such records or writings under the seal of his

office, when there is such seal, or under his hand when there *
is no such seal, unless the court shall order the production of

the original.

9. In cases where inhabitants of other States or Territories, Wilis or de«ds

by will or deed, devise or convey property situated in this State, ^vedb^ee?
and the original will or deed cannot be obtained for registra- tified copies.

tion in the county where the land lies, or where the property ~^* c *' c
-
**>

shall be in dispute, a copy of said will or deed, (after the 6ame
has been proved and registered or deposited, agreeable to the

laws of the State where the person died or made the 6ame,)

being properly certified, either according to the act of Congress
aforesaid, or by the proper officer of the said State or Territory,

with the further testimonial of the Governor that the person
certifying is the proper officer, 6hall be read as evidence in the
courts of this State.

10. In actions brought upon the official bonds of Clerks of in suits on of-

the County or Superior Courts, Clerks and Masters in Equity, ^^a^of
Sheriffs, Coroners, Constables, or other public officers, and also Secutors^feo.,

upon the bonds of executors, administrators, or guardians, eri
^
n
t

ce
rin

•_

when it may be necessary for the plaintiff to prove any default pliTdmSsfbie

of the principal obligors, any receipt or acknowledgment of *?ains^s<ure-

such obligors, or any other matter or thing which, by law, ^44, s.'io.''

would be admissible and competent for or toward proving the
6ame as against him, shall, in like manner, be admissible and
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competent against all or any of his sureties, who may be de-
fendants with or without him in said actions.

Evidence in 11. In all legal controversies touching lands in the counties

•ngiJXTn
11" of Haywood and Henderson, in which either party shall claim

Haywood and title under any sale for taxes alleged to have been due and laid,

R?

c

de
c!°S~B.

*n or f°r tne year one tnousand seven hundred and ninety-six,

11. ' or any preceding year, the recital contained in the deed or as-

surance, made by the Sheriff or other officer conveying or assur-

ing the same, of the taxes having been laid and assessed, and
of the same having remained due and unpaid, shall be held
and taken to hejprima facie evidence of the truth of each and
every of the matters so recited.

Variance be- 12. Whenever property may have been sold by an officer,

t^andTuS- ky virtue of any execution or other process commanding the
ment, not to sale thereof, no variance between the execution and the jndg-
a
?o

Ct

rt

tle

°id
men ^ whereon the same was issued, in the sum due, in the

—R. c, c. 44* manner in which it is due, or in the time when it is due shall
s - 13 - invalidate or affect the title of the purchaser of such property.

Deeds regis- 13. Whenever it shall be shown, in any judicial proceeding,
tered and lost, that a deed, or conveyance of real estate^ has been lost or

try also def
18' destroyed, and that the same had been registered, and that the

troyed, pre- register's book containing the copy has been destroyed by fire

oee^nfn^u^
6
or other accident, so that a copy thereof cannot be had, it shall

form.—R. c, be presumed and held, unless the contents be shown to have
c 44, s. 14. keen otherwise, that such deed or conveyance transferred an

estate in fee-simple, if the grantor was entitled to such an

9 estate at the time of conveyance ; and that it was made upon
sufficient consideration.

Preamble— 14. Whereas, The inquiry after truth in courts of justice
1866, c. 43, s.

is often obstructed by incapacities created by the present law,

and it is desirable that full information as to the facts in issue,

both in criminal and civil cases, should be laid before the per-

sons appointed to decide upon them, and that such persons

should exercise their judgments on the credit of witnesses ad-

duced, and on the truth of their testimony ; now therefore,

witness not The General Assembly of North Carolina do enact, That
incompetent no person offered as a witness shall hereafter be excluded by
from interest c • •*. e 'Li. e •• •

or crime.— reason of incapacity from interest or crime, from giving evi-

m—isfriWa ^ence either in person or by deposition, according to the prac-

c . i~
"

tice of the court, on the trial of any issue joined, or of any
matter or question, or on any inquiry arising in any suit or

proceeding, civil or criminal, in any court, or before any Judge,

Justice, jury or other person having, by law, authority to hear,

receive and examine evidence ; and every person so offered

shall be admitted to give evidence, notwithstanding such per-

son may or shall have an interest in the matter in question, or

in the event of the trial of the issue, or of the suit or other

proceeding in which he is offered as a witness.

Evidence ot 15. On the trial of any issue, or of any matter or question,
interestedpar- or on aily . inquiry arising in any suit or other proceeding in
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c. 43,

1866,
s. 3.—

1856-'7, e. 23

court, or before any Judge, Justice, jury or other person having bie.—1866, c.

by law authority to hear and examine evidence, the parties 43, s. 2.

and the person in whose behalf any suit or other proceeding

may be brought or defended, shall, except as hereinafter pro-

vided, be competent and compellable to give evidence, either

mma voce, or by deposition, according to the practice of the

court, in behalf of either or any of the parties to said suit or

other proceeding.

16. Nothing contained in the fifteenth section of this chapter incompetent

shall render any person who, in any criminal proceeding, is JKJI—16

charged with the commission of an indictable offence, compe-
tent or compellable to give evidence for or against himself, or

shall render any person compellable to answer any question

tending to criminate himself, or shall in any criminal proceed-

ing render any husband competent or compellable to give evi-

dence for or against his wife, or any wife competent or com-
pellable to give evidence for or against her husband : Provided
nevertheless, that in all criminal prosecutions of a husband for

an assault and battery upon the person of his wife, it shall be
lawful to introduce and examine the wife in behalf of the State

against the said husband.
17. Nothing contained in the fifteenth section of this chapter inadmissible

shall apply to any. suit or other proceeding in any court, insti- e^ie^'866
tuted in consequence of adultery, or to any action for breach c . 43,'s. 4.

'

of promise of marriage or for criminal conversation, and
nothing contained in the fourteenth section of this chapter

shall apply to the attesting witnesses to wills.

Section 3. 13 Ire., 114 ; 11 lb., 576 ; 2 lb., 346 ; 2 Dev., 563 ; 1 Dev. Eq., 123

;

Hawks. 404.

Sec. 12. 13 Ire., 425 ; 11 Ire., 288.

Sec. 15. Phillips, 401 ; lb., 406.

CHAPTEE 44

EXECUTIONS.

Section

1. Eeal estate may be taken in execu-

tion.

8. Executions to issue against real and

personal estate. The latter to be

first taken and sold.

8. Leasehold estate taken as real

estate.

4. Trust estates liable to executions.

5. Eight of redeeming real estate lia-

ble to execution.

Section

6. Sheriff's deed to refer to mortgage.

7. Articles exempt from execution.

8. Homestead and personal exemptions

not liable to execution.

9. No levy on growing crops until ma-

tured.

10. Shall be sold at the Court House

door. Proviso.

11. When sale to be.

12. Sheriff may postpone.
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Section

13. To "be advertised before sale.

14. Sheriff to serve copy of notice.

15. All private acts allowing land to be

sold repealed.

16. Chapter shall not invalidate pro-

ceedings had before this chapter

went into effect.

17. At what hour sale to begin.

18. Penalty for selling contrary to law.

19. Sheriff or other offloer returning no

sale for want of bidders, what he

shall state. Penalty for omission.

20. Justices execution to bind person

alty from levy only.

21. Sheriff, &c, may take bond for the

forthcoming of property levied on.

22. Surety to be bailee by taking list of

property, &c. Sales when made
under other levied executions.

Section

23. Officer, how to proceed on bond
when "broken.

24. Court or Justice may allow pay for

keeping horses, <fec, taken in exe-

cution.

25. Officer to state and return his ac-

count. To furnish debtor a copy.

26. Purchaser may recover of defendant

in execution if title to the thing

sold be defective.

27. Defendant dying in execution, debt

not discharged.

28. Clerks to issue executions within

six weeks, &o. Penalty of $U0
for failure.

29. Officers to prepare deeds for prop-

erty sold by them.

30. Costs on executions to be paid to

clerks.

Eeal estate

may be taken
in execution.
—E. C, c 45,
s. 1.

Executions to
Lssue against
real and per-
sonal estate

;

the latter to be
first taken and
sold.—E. C,
c. 45, 6. 2.

Lease-hold to

be taken as

real estate.—
B. C, c. 45,

a. 8.

Trust estates

liable to exe-
cution,

Purchaser to

hold discharg-
ed in trust.

—

E. C, c. 45, b.

4.

1. The houses, lands, and other hereditaments and real es-

tate, belonging to any person indebted, shall be liable to and
chargeable with all just debts, duties and demands, of what
nature or kind soever, owing by such person ; and shall be sub-

ject to the like remedies, proceedings and process in any court

of law for seizing, selling or disposing of the same towards
the satisfaction of such debts, duties and demands, in like man-
ner as personal estates are seized, sold or disposed of in satis-

faction of debts.

2. All process of execution shall issue against lands and ten-

ements, as well as goods and chattels ; and when any such exe-

cution shall come to the Sheriff, he shall proceed to levy the

same upon the goods and chattels of the defendant in the first

instance, if any there be ; but if to the best of his knowledge
there be no such goods or chattels, or not sufficient to answer
the plaintiffs demand, he shall execute the same upon the

lands and tenements, to the amount of the whole debt, or of

so much as may remain more than the value of the goods and
chattels so found ; and such lands and tenements shall be liable,

under the restrictions aforesaid, to be sold to satisfy the plain-

tiff's judgment.
3. All lease-hold estates of three years' duration, or more,

shall, as to their liability to execution under this chapter, be
taken and held to be real estate.

4. Where any person shall be seized or possessed of an

lands, tenements, rents and hereditaments, or any goods an

chattels, in trust for any person against whom any execution or

process shall be issued, such estate may be levied on and sold

under such execution or process; and the purchaser thereof shall

hold and enjoy the same freed and discharged from all incum-

brances of the person so seized, or possessed in trust, as afore-

said.
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5. The equity of redemption, and the legal right of redemp- Eigtt of re_

tion, in lands, tenements, rents or other hereditaments, which deeming real

shall be pledged or mortgaged, shall in like manner be liable ^Stio!^
10

to any execution or process sued out on any judgment against &. C,*. is, «.

the mortgagor or bargainor.
5<

6. The Sheriff selling such lands, tenements, rents or other sheriff's deed

hereditaments under execution, shall set forth in the deed to t0 refOT to

the purchaser thereof that the said estates were under mort- q^*%j
a

S'7"
g,

gage at the time of the levy and sale.

7. The wearing apparel, working tools, arms for muster, one Articles ex-

wheel and two pairs of cards, one loom, one bible and testa- empt from ex-

ment, one hymn book, one prayer-book, and all necessary Io°a46~?t.
school-books, the property of the defendant, 6hall be exempt
from seizure under execution.

8. The homestead and personal exemption as provided in the Homestead
Constitution and in the chapter on those subjects shall also be and personal

exempt from seizure under execution. And every conveyance not Uabie'to
by sale, deed in trust, or otherwise, for the payment of debts execution,

or demands of any property set apart in this and the next pre-

ceding section shall be void.

9. Ho execution shall be levied on growing crops, until the n levy on

same are matured. growing crops

10. All real property sold under execution, or by virtue of !Lb?c!*c! 45,

an order or judgment of a court in this State, shall be sold at »• li-

the court house of the county in which the property, or some at Court
8°ld

part thereof, is situate : Provided^ that this section shall not House door.—

apply to the sale of lands by executors and administrators for
i 8

^
8-' 9 >'e - 25*>

the creation of assets, nor to sales for partitiou between ten-

ants in common, unless so ordered or direeted by the court.

11. The sale shall be during the first three days of the term Wijen aale f0

of the Superior Court of the County, or on the first Saturday bo.—i868-9,«c.

in a month, or on the Monday and Tuesday next succeeding 5^'
c.

8^1869

5uch Saturday.

12. The Sheriff, for the absence of bidders or other just sheriff may
eause, may postpone a sale from day to day, but not more than postpone.—

six days ; upon such postponement he shall post a notice thereof s^rfs'

9^
at the court house door.

13. No real property shall be sold until the same shall have Totoe adver-
been advertised for thirty days at the door of the court house tmed before

of the county in which the sale is to take place, and at three c

1̂|^86

l

8

o".

,9,

other public places in the county. In lieu of advertisement in

three other public places in the county, advertisement once a
week for four weeks, in some newspaper published in the
county, will suffice.

14. In addition to the advertisements above required, the sheriff to

Sheriff shall in every case, at least ten days before a sale of serve copy &t

real property under execution, serve a copy of so much of the •JJ^j-aJf"b!!l
advertisement as relates to the real property of any defendant
on him personally, if to be found in the county, or on his

agent, if he have a known agent within the county, or if he
be not to be found within the county, and have no known agent
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therein, but his address be known, by mail to such address

;

and the date of service shall be ascertained by the usual course

of the mail from the place where sent to the place of its ad-

dress.

Ail private 15. All private acts hy which lands in particular counties are
asts allowing required or allowed to be sold at places or at times, other than

sold, repealed, those hereinafter prescribed, are hereby repealed.
—4&6s-'9, c. 16. The repeal of the above-mentioned acts and parts of acts

f!to ihail not 8na^ uot invalidate any proceedings had under them before
invalidate pro- this act goes into effect, and no sale heretofore made under any

blforefhis^t °^ sa^ acts 8ua^ De mvalid merely because of an irregularity

goes into of- or mistake in the day of sale.

<^87~
1

s

86

6

_9
' 1^* -^° 8a*e nn^er an execution or decree shall commence

At what hour before ten o'clock in the morning, or after four o'clock in the

5b c
b
c

gl
45 even i ng> of the day on which the sale is to be made,

s. ir.
' 18. Any Sheriff, or other officer, who shall make any sale

SSnff
7
oontra-

contrai7 to the true intent and meaning of this chapter, shall

i^tofaw.—E. forfeit and pay two hundred dollars, to any person suing for
c, e. 45, s. 18. t^e same, one half for his own use and the other half to the

use of the county where the offence is committed.

Sheriff or oth- 19. Whenever a Sheriff or other officer shall return upon
ex officer re- any writ of execution, that he has made no sale for want of

KeXf want bidders, he shall state in his return the several places at which
^ bidders, he has advertised the sale of the property levied on, and the

state.

es a
places at which he hath offered the same for sale ; and any offi-

cer failing to make such specification shall be subject to a fine

Penalty for
°f forty dollars ; and every Constable, for a like omission of

omission.—E. duty, shall be subject to a fine of ten dollars, for the use and
c.,c. 45, s.19.

benefit f the plaintiff in the execution ; for which, on motion
of the plaintiff, judgment shall be granted by the court to

which the execution shall be returned; or, in the case of ius-

/ tices' execution, by any justice to whom the execution shall be
returned : Provided, that nothing in this section contained, or

any recovery under the same, shall be a bar to any action for a

false return against the Sheriff or other officer.

Justice's ex'n ^0. Where any execution shall be issued by a Justice of the

to bind per- Peace, and levied on personal property, the same shall be

levy oniy^R D0Und by and only from the levy of the execution,

c., c.
. 45,'s. 20, 21. If any Sheriff or other officer, who may have levied an

Sy'tfke'bond execution or other process upon personal property, shall permit
for forthcom- the same to remain with the possessor, such officer may take a

SSe°vied°
per~ Donô wr tne forthcoming thereof to answer the said execution

—fi. c, o. 45, or process, which bond shall be attested by a credible witness

;

8
-
21 - but the officer shall nevertheless, in all respects, remain liable

as heretofore, to the plaintiff's claim.

The surety to 22. When such a bond shall be taken, the officer shall

bo bailee of specify therein the property levied upon, and shall furnish to

takingaisT'of
7 the surety a list of the property in writing under his hand,

property, &c., attested by at least one credible witness, and stating therein

the day of sale ; and the property so levied upon shall be

deemed in the custody of the surety, as the bailee of the officer :
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and all other executions thereafter levied on said property

shall create a lien on the 6ame from and after the respective

levies, and shall be satisfied accordingly out of the proceeds of

the sale of said property ; but the officer thereafter levying

shall not take the property out of the custody of the surety :

Provided, that in all such cases, sales of chattels shall take place gales, when

within thirty days after the first levy ; and if sale shall not be m
^

e ander

made within the time aforesaid, any other officer who may have executions.--

levied upon the property may seize and sell the same. E. c, c 45, &.

S3. If the condition of such bond be broken, the Sheriff or officer, how
other officer, on giving ten days' previous notice in writing to g proceed on

any obligor therein, may on motion have judgment against him when° broken.

in a summary manner, before the Superior Court of the —E - c., c - 45 >

county in which such officer may reside, for all such damages
B *

as said officer may have sustained or be judged liable to

sustain, not exceeding the penalty of the bond, to be ascer-

tained by a jury, under the direction of the court.

24. The court or justice shall make a reasonable allowance court or Jus-

to officers for keeping and maintaining horses, cattle, hogs or tice may allow

sheep, and all other property the keeping of which may be f™ horses^"
Chargeable to them, taken into their custody under legal pro- &c, taken in

cess ; and such allowance may be retained by the officers out of ff^^c
1

*^
the sales of the property in preference to the satisfaction of the 25.

process under which the property was seized or sold.

25. Every such officer shall make out his account, and if officer to state

required, give the debtor or his agent a copy thereof, signed by and return his

his own hand, and shall return the account with the execution furuish^debtor

or other process, under which the property has been seized or a copy.—E.

sold, to the justice or the court to whom the execution or pro-
c

*' °' 45
'
8 ' 26 '

cess is returnable, and shall swear to the correctness of the

several items therein set fourth ; otherwise he shall not be per-

mitted to retain the same.

26. Where property, real or personal, shall be sold on any purchaser

execution or decree, by any officer authorized to make the 6ale, may recover of

and the sale be legally and bona fide made, and such property tio^tftST
11

be not the property of the person against whose estate such title' to the

execution or decree may have issued, by reason of which the defective.—R.

purchaser may have been deprived of the same property, or c, 0.46,8.87.

may have been compelled to pay damages in lieu thereof to the
owner; in every such case, the purchaser, his executors, or ad-

ministrators, may sue the person against whom such execution

or decree may have issued, or the person legally representing
him, in an action, and recover such sum as he may have paid
for the property, with interest from the time of payment

:

Provided always, that such property, if the same be personal

property, be present at the sale, and actually delivered to the
purchaser.

27. Parties, at whose suit the body of any person shall be pefendantdy-

taken in execution for any judgment recovered, their execu- Son^eUnot
tors or administrators, may, after the death of the person so discharged.—

taken and dying in execution, have new execution against the 28.
*'

°' 45
'
8 '
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property of the person deceased, as they might have had if

such person had never been in execution.

Clerks to is- 28. The Clerks of the Superior Courts shall issue executions
sue executions on all judgments rendered in their respective courts, unless

weeks &c. otherwise directed by the plaintiff therein, within six weeks of
Penalty of the rendition of the judgment, and shall indorse upon the

ure
6
—K. c^"c record the date of such issue ; and if the executions issued are

45, a. 29. not returned satisfied to the courts to which they are made
returnable, the clerks shall issue alias executions, within six

weeks thereafter, unless otherwise instructed as aforesaid.

And every clerk, who shall fail to comply with the require-

ments of this section, shall be liable to be amerced in the sum
of one hundred dollars, for the benefit of the party agrieved,

under the same rules that are provided, by law, for amercing
Sheriffs, and shall be further liable to the party injured by
suit upon his bond.

Officers to pre- 29. Sheriffs and other officers, selling lands by authority of
pare deeds for any execution or process, shall, upon payment of the price, pre-

Ej°§iem.—K Pa],e, execute and deliver to the purchaser a deed for the

C, c. 45, s. so, property purchased : Provided, that the purchaser of land shall

furnish the officer with a description of the land.

Costs on exe-
^* ^e Sheriff" or other officer shall pay the costs on all

cutiona to be executions, which shall be satisfied in whole or in part, to the

—r C
C

o!

r
45* c^er^ °f ^e court fr°m which the execution issued, and to no

s. 81.
"' ' other person, on the second day of the term of the court ; and

any such officer making default herein shall forfeit and pay
forty dollars.

Section 1. 4 D. &B.,454; 4Dev., 128; 2 lb., 354; 2Hawks, 841 ; 1 lb., 325; %
Ire., 225; 4 Hawks, 309; 4 Ire. Eq., 28S ; 3 Dev., 15S; 2 Dev , 23; Bus., 28; 2
Dev., 359 ; 8 Ire., 44 ; 8 Dev., 12 ; 1 Hay., 36? ; 1 D. & B., 856 : 10 Ire., 162 ; 4 D.
& B., 156 ; 3 Jones 537 ; 4 Jones, 206 ; Ibid. , 533.

Sec. 2. 11 Ire., 627 ; 1 Hawks, 329 ; 3 lb., 328 ; 2 lb., 877.

Sec. 4. 2 Jones Eq., 33 ; 7 Ire. Eq., 70 ; 5 Ire., 576 ; lb., 255 ; lb., 192 ; 6 Ire.

Eq., 20, 3 Ire., 459; 1 lb., 160; lb., 558; 1 D. &B.Eq., 398 ; 3 Dev., 425; 1 Dev.
Eq., 537 ; 4 Dev., 172 ; 4 Hawks, 342 ; 8 Ire. Eq., 16 ; Bus. Eq., 275; 11 Ire., 456

;

4 Ire. Eq., 494; 66 N. C., 55.

Sec. 5. 5 Ire., 525; 1 D. & B., 52.

Sec. 6. 1 D. & B. Eq., 613 ; 7 Ire., 14.

Sec. 7. 10 Ire., 43; Bus., 260.

Sec. 9. 12 Ire., 206 ; 1 D. & B., 241 ; 4 D. & B., 385.

Sec. 20. 1 D. & B., 561 : 1 Mur., 266.

Sec. 21. 13 Ire., 228 ; 7 lb., 337 ; 1 D. & B., 437 ; 4 Dev., 424.

Sec. 29. 2 Jones, 98.
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CHAPTER 45.

EXECUTORS AND ADMINISTRATORS.

Section

1. When Prolate Judge has jurisdic-

tion of the estate.

2. Probate Judge first acquiring juris-

diction to have exclusive jurisdic-

tion.

3v Letters of administration, to whom
granted.

4. Disqualifications.

5. Joining persons not entitled.

B, Eenunciation of persons having

prior right.

7. Persons having prior right disquali-

fied or absent.

8. When persons entitled to adminis-

tration deemed to have renounced.

9. What must be shown on application.

10. Contested administration.

11. Letters of collection when to issue

and to whom.

12. Qualifications, &c.

13. Authorities, &c.

14. Authority when to cease.

15. Oaths, &c, to be taken.

IB. Administrator, &c, must give bond,

&c. Proviso.

17. Public administrator, how appoint-

ed.

18. Bond to be given.

19. When bond to be enlarged.

20. When bond to be renewed.

21. Oath of public administrator.

22. When public administrator to ob-

tain letters.

23. Powers and duties.

24. Inventory to be returned, when.

25. Compelling inventory.

26. New assets.

27. Trust estate in personalty deemed
personal assets.

28. What proceeds of sale of real prop-

erty deemed personal assets.

29. What proceeds deemed real assets.

30. Distinction between legal and equi-

table assets abolished.

31. Crops, when gathered at decease,

deemed personal assets.

32. Power of executor or administrator

to sell personal property.

33. Same as to collector.

34. Sales, how to be made.

35. To sell for cash, when.

Section

36. Sale of evidences of debt.

37. Proceeds of sale, how secured.

38. Hours of sale.

39. Powers under wills.

40. Order of payment.

41. Eate of payment.

42. No preference allowed.

43. Debts not due.

44. Debt due to executor, &c.

45. Advertising for claims.

46. How advertisement to be made.

47. How advertisements to be proved.

48. Notice may be served personally.

49. Affidavits may be required.

50. Preferring claim.

51. Limitations of action on disputed

claims.

52. Eemedy against heirs, devisees, &c.

53. Omission to present claim within

twelve months.

54. Costs against executors, &c, when
allowed.

55. Undevised real estate first chargea-

ble with debts.

56. Debtor named executor not dis-

charged.

57. No lien created by commencement
of suit.

58. To what estates applicable. Pro-

In case of bona fide administration

prior to July, 1869.

Administrators may sell certain ev-

idences of debt.

Application to sell real property.

Contents of petition.

Heirs and devisees to be parties.

Infant defendants.

When issue to be joined.

Issue as to title.

Power of Clerk.

Order of sale. What to contain.

Person let into possession deemed
legal owner.

Notice of sale.

What real estate subject to sale.

Judgment in case of fraudulent con-

veyance.

Creditors may bring a special pro-

ceeding.
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Section

74. By what rules governed.

75. Summons, when and where return-

able.

76. On issuing of summons, clerk to

advertise.

77. "Where published and for what time.

78. Creditors to name an agent to re-

ceive notices, <fec. Claims of cred-

itors filed and endorsed.

79. How demands filed shall be evi-

denced.

SO. Representative to file list of de-

mands made on him.

81. Clerk to exhibit list of demands,

&c, to representative.

82. Representatives to admit or deny

demands within five days.

83. What Clerk to do when issues

joined.

84. Who shall pay costs of issues.

85. Failure of representative to appear,

what may be done.

86. Clerk to proceed to state account.

87. Clerk to prepare and sign final re-

port.

88. Times of notice, &c, may be en-

larged by Clerk or Judge.

89. Of appeals to Superior Court, what

required.

80. Clerk to file papers on appeal.

91. Creditors in prior classes may docket

their judgments, &c.

92. If assets sufficient to pay any class

of debts.

93. If assets insufficient to pay all claims

in any class of debts.

94. What judgments to declare.

95. No judgments to fix assets unless,

&c.

96. Form and effect of execution.

97. Report evidence of assets on day

only to which it relates.

98. Affidavit of assets afterwards come

to hand, proceedings on.

99. If personal assets insufficient, may
proceed against land.

100. Proceedings on return of summons.

101. Chapter not to apply to probates,

<fec, had before July, 1869.

102. Proceedings on probates, &c, be-

fore July 1st, 1869.

1C3. Intestates' estates, how distributed.

104. Advancements to be accounted for.

105. Children advanced to render sche-

dule.

Section

106. Children refusing to account not

entitled.

107. Illegitimate children nelft of kin to

their mothers, when.

108. Illegitimate children next of kin to

each other.

109. Executors, &c, to pay over at the

end of two years.

110 Sums to be reserved.

111. Gifts to issue. Dying and leaving

issue.

112. Child born after parents' will exe-

cuted.

113. Rights of action survive to and

against representative.

114. Exceptions. Rights which die with

the person.

115. Deeds may bo made by executor,

&c, in certain cases.

116. Land devised to be sold by execu-

tors, who may sell.

117. Who chargeable as executor de son

tort.

118. Devastavit by executors or adminis-

trators of executors, &c.

119. Payments of executors, <fcc, deemed

valid, when.

120. Right of action to survive to execu-

tor of executor, &c.

121. Action for wrongful act or neglect

causing death.

122. Measure of damages.

123. How recovery to be applied.

124. Recovery of assets and possession

of real property, <fcc.

125. Executors, <fcc, to hold in joint

tenancy.

126. Sales of real property under wills.

127. When property paid to University.

128. Bidding in real property.

129. Promises, to charge executor, &c.,

personally to bo in writing.

130. All actions to be in representative

capacity.

131. When action is pending.

132. Appearance by one of several ex-

ecutors, &c.

188. Actions against executors, &c, by

a creditor.

184. Legacies and distributive shares,

how recoverable.

185. Right of succeeding executor, <&o.,

to issue execution.

136. Actions continued in case of revo-

cation of letters.

187. When executor to give bond.



CHAP, 45.] EXECtJTOES AKD ADMrtfISTBATO£S. 397

Section

1S8. Eemedy on bond.

189. Bond to be prosecute I on revoca-

tion of letters.

140. Requiring new bonds or no -* sure-

ties.

141. Surety in danger of loss, &c, en-

titled to relief.

142. Eevocation of letters for failure to

comply.

143. Appointment of successor, inter-

locutory order.

144. Administering before letters grant-

ed. Penalty.

145. Service on absent executor, how
made.

146. Commissions allowed executor. Pro-

viso.

Executors, &c», may file petition for

settlement.

Payment of legacy or distributive

share due absentee or minor.

149. Liability and compensation of clerk.

150. Heirs, &c, jointly liable for debts,

&o.

151. Limit of liability.

152. Apportionment of recovery. Costs.

153. Prioritv of debts.

154. Defence. Other debts of equality

or priority.

147.

148.

Section

155. Debts paid estimated as if unpaid,

when*

156. Conveyance by heir or devisee void 4

when.

157. How to compel contributions among

devisees and legatees.

158. Specific devisee, when entitled to

contribution.

150. Of what lands an after-born child's

share to be allotted.

160. Of what personalty such child's

share to be allotted.

161. Intestate estate to be applied in ex-

oneration of estate devised or be-

queathed.

J. Decree of contribution.

163. After-born child deemed devisee

and legatee, when.

164. How executor to proceed if no pe-

tition be filed,

165. Eefunding bonds to be filed.

166. Power of Clerks of Superior Courts.

167. Transfer from County to Superior

Courts.

168. Cases of sale of real estate, final

orders, <fec, not made before the

present Constitution may be trans-

ferred to Superior Court.

1. The Judge of Probate of each county has jurisdiction,

within his county, to take proof of wills and to grant letters tes-

tamentary, letters of administration with the will annexed, and
in cases of intestacy, in the following cases

:

(1.) Where the decedent at, or immediately previous to his

death, was domiciled in the county of such rrobate Judge, in

whatever place such death may have happened
;

(2.) Where the decedent at his death had fixed place of dom-
icile in more than one county, the Judge of Probate of any
such county has jurisdiction

;

(3.) Where the decedent, not being domiciled in this State,

died out of the State, leaving assets in the county of such
Judge of Probate, or assetts of such decedent thereafter come
into the county of such Probate Judge

;

(4.) Where the decedent, not being domiciled in this State,

died in the county of such Judge of rrobate, leaving assets in

the State or assets of such decedent thereafter come into the

State.

2. The Judge of Probate, who first gains and exercises juris

diction under sub-division two and three of the preceding
section, thereby acquires sole and exclusive jurisdiction over
the decedents estate.

When Probate
Judge has ju-
risdiction of
the estate.

—

C. C. P., s.

436.

Probate Judge
first acquiring
i'urisdiction to

lave exclusive
jurisdiction.

—

C. C. P., B.

434.
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Letters of ad-

ministration,
to whom
granted.—C.
C. P.. s. 466,

Disqualifica-
tions.~C. C.
F., s. 457.

Joining per-
sons not enti-

tled.—C. C.
P., b. 456.

Eenunciatlon
of persons
having prior
right.—0. G.
P., 8. 459.

Persons hav-
ing prior right
disqualified or
absent.—C. C.
P., 8. 460.

When person
entitled to ad-
ministration
deemed to

have renoun-
ced.—1868-' 9,
e. 203.—C. C.
P., e. 460o.

What mufit be
shown on ap-
plication.—C.
C. P., e. 461.

3. Letters of administration, in case of intestacy, shall be
granted to the persons entitled thereto, and applying for the
same, in the following order :

(1.) To the husband or widow;
(2.) To the next of kin in the order of their degree, where

they are of different degrees—if of equal degree, to one or

more of them, at the discretion of the Probate Court
;

(3.) To the most competent creditor, who resides within the
State, and proves his debt on oath, before the Probate Court

;

(4.) To any other person legally competent.
4. The Probate Judge shall not issue letters of administra*-

tion to any person, who, at the time of appearing to qualify, is

(1.) Under the age of twenty-one years;

(2.) An alien, who is a non-resident of this State
;

(3.) A person wTho has been convicted of an infamous crime
;

(4.) Who, on proof, is adjudged by the Probate Court in-

competent to execute the duties of such trust, by reason of
drunkenness, improvidence or want of understanding

;

(5.) Who fails to take the oath or give the bond required by
law.

5. With the consent of the person or persons who are enti-

tled, letters of administration may be granted to one or more
competent persons who are not entitled, jointly with those who
are entitled. Such consent must be in writing, and the Pro-
bate Judge shall file the same.

6. When any person applies for administration, and any other

person has prior right thereto, a written renunciation of the

person or persons, naving such prior right, must be produced
and filed with the Probate Judge.

7. When any person having such prior right to admistra-

tion is under the disqualification of age specified in section

four, or is temporarily absent from the State, such person is

entitled to six months, after the disability of age is removed or

his return to the State, in which to renounce his right or apply

for letters of administration.

8. If any person, entitled to letters of administration, failfi

or refuses to apply for such letters within thirty days after the

death of the intestate, the Judge of Probate, on application of

any party interested, shall issue a citation to such person to

show cause, within twenty days after service of the citation, why
he should not be deemed to have renounced. If, within the time

named in the citation, he neglects to answer or to show cause,

he shall be deemed to have renounced his right to administer,

and the Judge of Probate must enter an order accordingly,

and proceed to grant letters to some other person.

9. On application for letters of administration, the Judge of

Probate must ascertain by affidavit of the applicant or other-

wise:

(1*) The death of the decedent and his intestacy

;

(2.) That the applicant is the proper person entitled to ad-
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ministration, or that he applies after the renunciation of the

person or persons so entitled.

(3.) The value and nature of the intestate's property, the

names and residence of all parties entitled as heirs or distribu-

tees of the estate, if known, or that the same cannot on dili-

gent enquiry be procured ; which of said parties are minors,

and whether with or without guardians, and the names and

residence of such guardians, if known.
Such affidavit or other proof must be recorded and filed by

the Probate Judge.
10. Any person interested in the estate may, on complaint Contested ad-

filed and notice to the applicant, contest the right of such ap- ^cfpfs!
11'"

plicant for letters of administration, and on any issue of fact 462.'

joined, or matter of law arising on the pleadings, the cause

may be transferred to the Superior Court for trial, or an appeal

be taken, as in other cases provided in this chapter.

11. Whenever, for any reason, a delay is necessarily pro- When letters

duced in the admission of a will to probate, or in granting ^ kiit^and
letters testamentary, letters of administration, or letters of ad- to whom.—-C.

ministration with the will annexed, the Judge of Probate may c
-
p -> a

-
46& -

issue to some discreet person or persons at his option, letters

of collection, authorizing the collection and preservation of the

property of the decedent.

12. Every collector shall have the qualifications, and give the Qualifications,

bond prescribed by law for an administrator. t.m?' '
P "'

13. Every collector has authority to collect the personal prop- Authority, <&c.

erty, take possession and receive the rents and profits of the
Jjj£*

c
' "'

8 °

real property, preserve and secure the estate, and collect the

debts and credits of the decedent. And for these purposes he
may commence and maintain or defend suits, and he may sell,

under the direction and order of the Probate Judge, any per-

gonal property for the preservation and benefit of the estate.

He may be sued for debts due by the decedent ; and he may
pay funeral expenses and other debts.

14. When letters testamentary, letters of administration or Authority,

letters of administration with the will annexed are granted, &G

e

^c, cfj>.\

the powers of such collector shall cease, but any suit brought s. m>
by the collector may be continued by his successor, the execu-

tor or the administrator, in his own name. Such collector

must, on demand, deliver to the executor or administrator all

the property, right and credits of the decedent under his con-
trol, and render an account, on oath, to the Probate Judge of
all his proceedings. Such delivery and account may be en-

forced by citation, order or attachment.
15. Before letters testamentary, letters of admininistration Oaths, Ac, to

with the will annexed, letters of administration or letters c?P?mS?"
of collection are issued to any person, he must take aud sub-

scribe an oath or affirmation, before the Judge of Probate, that

he will faithfully and honestly discharge the duties of his trust,

which oath must be filed in the office of the Probate Judge.
16. Every executor from whom a bond is now required by Administer
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tor, &c, to law, and every administrator and collector, before letters are

SjO^fg.*
" issue^, must give a bond payable to the State, with two or more

468.—iw-'i, sufficient sureties, to be approved by the Probate Judge, con-
c

-
93, ditioned that such executor, administrator or collector shall

faithfully execute the trust reposed in him, and obey all lawful

orders of the Probate Judge, or other court touching the ad-

ministration of the estate committed to him. The penalty of

such bond must be at least double the value of all the personal
property of the deceased, such valne to be ascertained by the
Probate Judge, by the examination on oath of the applicant,

Proviso. or of some other competent person : Provided, that if the
personal property of any decedent shall be insufficient to pay
nis debts, and the charges of administration, and it shall be-

come necessary for his executor or administrator to apply for

the sale of real estate for assets, and the bond previously given
is not double the value of both the real and personal estate of

the deceased, such executor (if bond is required of him by law)

or administrator, shall, before or at the time of filing his peti-

tion for such sale, give another bond payable and conditioned

as the one above prescribed and with like security, in double
the value of the real estate for the sale of which application

shall be made.
Public admin- 19. There may be in every county a public admistrator, to be

ap^inted — appointed by the Judge of Probate for the term of eight

i 868-' 69, c. years.

S^Svi;^ 18. The public administrator shall enter into bond, withBond to be . J .. i « i x •« t* -r» i ±

given.—1868- three or more securities, approved by the J udge ot Probate, m
'9, c. 118, a. a.

tjje penai snm f eight thousand dollars, payable to the State

of North Carolina, conditioned faithfully to perform the duties

of his office, and obey all lawful orders of the Probate or other

court, touching the administration of the several estates that

may come into his hands.

When bond to 19. Whenever the aggregate value of the real and personal

i868
n
'69

g
c

d'"~
ProPertv >

belonging to the several estates in the hands of the

113, s. 3.'
' public administrator, shall exceed the one-half of his bond, the

Judge of Probate shall require him to enlarge his bond in

amount so as to cover, at all times, at least, the double of such

aggregate.

Bond, when to 20. The public administrator shall renew his bond every two
be renewed.— xrpflrfl
1868-'9.c. 118, J^Jt,. a,, ,,.,.. i „ •. i •!

8.4. 21. The public administrator shall take and subscribe an
Oath of public oath (or affirmation) faithfully and honestly to discharge the
administrator. . ,. > _ , . , / ,- * ,. ,, •', , .ij j.—1868-'9, c. duties of his trust ; and the oath so taken and subscribed must
us, s. 5. De filed \n the office of the Probate Judge.

When public 22. The public administrator shall apply for and obtain let-

to obtofnTet
01" ters on ^G estates of deceased persons in the following casee

:

ters.—1868-'9, (1.) When the period of six months has elapsed from the
c. 113, s. 6. death of any decedent, and no letters testamentary, or letters

of administration or collection, have been applied for and issued

to any person.
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(2.) When any stranger, or person without known heirs, shall

die intestate in any County.

(3.) When any person entitled to administration shall request,

in writing, the Judge of Probate to issue the letters to the pub-

lic administrator.

23. The public administrator shall have, in respect to the Powers and

several estates in his hands, all the rights and powers, and be i^Jf
8^ 1

®.
6

^
subject to all the duties and liabilities of other administrators.

24. Every executor, administrator and collector, within three inventory to

months after his qualification, shall return into the Court of ^Ira^lBwi-
Probate, on oath, a just, true and perfect inventory of all the '9, c. 113, s. 8.

real estate, goods and chattels of the deceased, which have come
to his hands, or to the hands of any person for him, which in-

ventory shall be signed by him and be recorded by the Judge
of Probate.

25. If the inventory specified in the last section is not re- Compelling

turned as therein prescribed, the Judge of Probate must issue isJIS^Tils,
an order requiring the executor, administrator or collector to s. 9.

file such inventory within the time specified in the order, which
shall not be less than twenty days, or to show cause why an

attachment should not be issued against him. If, after due
service of the order, the executor, administrator or collector

does not, on the return day of the order, file such inventory,

or obtain further time to file the same, the Judge of Probate
shall have power to vacate the office of administrator, executor

or collector, and such executor, administrator or collector shall

be subject to prosecution for a misdemeanor, and fined and
imprisoned at the discretion of the court.

26. Whenever further property of any kind, not included in New assets.—

any previous return, shall come to the hands or knowledge of i868-'9, c. lis,

any executor, administrator or collector, he must cause the same
to be returned, as prescribed in section twenty-four, within three

months after the possession or discovery thereof; and the mak-
ing of such return of new assets, from time to time, may be
enforced in the same manner as in the case of the first inven-

tory.

27. If any trustee, or any person interested in an}7 trust es- Trust estate in

tate, shall die leaving any equitable interest in personal estate personalty

which shall come to his executor, administrator or collector, the sonSassets.—
same estate shall be deemed personal assets. i868-'9, o. 113,

28. All proceeds arising from the sale of real property, for what pro-

the payment of debts, as hereinafter provided, shall be deemed eeedsof sale

personal assets in the hands of the executor, administrator or £y Xmtia
per~

collector, and applied as though the same were the proceeds personal as-

of the personal estate; and bonds and other obligations in ^iiiTa?
6

]^
'

which the ancestor has bound his heirs shall not be put in suit

against the heirs or devisees of the deceased, but shall be paid
as other debts of the same class in the manner provided in this

chapter.

29. All proceeds from the sale of real estate, as hereinafter What pro-

provided, which may not be necessary to pay debts and the ceeds deemed

26
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1868-'9, c. 113,.

s. IS.

real assets.— charges of the administration, shall, notwithstanding, be con-
sidered real assets, and as such shall be paid by the executor,

administrator or collector, to such persons as would have been
entitled to the land had it not been sold.

Thedistinc- 30. The distinction between legal and equitable assets is

iLalandequl- abolished, and all assets shall be applied in the discharge of
table assets debts in the manner prescribed by this chapter.

iS68-
&

'9^G.'ii3
7

31. The crops of every deceased person, remaining ungath-
b. 14. ered at his death, shall, in all cases, belong to the executor, ad-

erelat'de-*
" mini&trator or collector, as part of the personal assets, and shall

cease deemed not pass to the widow with the land assigned as dower, nor to

sets!—^86^9 *be devisee by virtue of any devise of the land, unless such
c. lis, s. 15. ' intent be manifest and specified in the will.

Power of ex- 32. Every executor and administrator shall have power in

mintstrator^c-
*^s ^iscre^on and without any order, except as hereinafter

sell personal provided, to sell, as soon after his qualification as practicable,

i86s^9
J
'~iid

a^ ^ie Personal estate of his decedent.

s. 16. '

'

33. All sales of personal property by collectors shall be made
The same a&^ OD]y npon order obtained, by motion, from the Judge of Probate,

i868-'9, c. lis, who shall specify in his order a descriptive list of the property
s

- W- to be sold.

Sales, how to g4. All sales of personal estate by an executor, administrator

1 868^9Xii3f
or collector, shall be publicly made on a credit of six months or

s. 18. for cash, after twenty days 7
notification posted at the court house

and four other public places in the county.
To sell for 35. To sell for cash, executors, administrators and collectors

iSs^TcfiiiC must obtain an order from the Probate Court, for reasons to be
s. 19,

T

filed in the office of the court. When any person interested

either as creditor or legatee on the day of sale, objects to the

completion of such cash sale, on account of the insufficiency of

the amount bid, before passing title to property so disposed of,

the Court of Probate, at its discretion, shall confirm the sale.

Saieofevi- 36. Every executor, administrator and collector, at any time

—ml-^c!*' a^ter twenty-four months from the grant of letters, shall be
113, », 20,

' authorized to sell at public auction, in the manner prescribed in

this chapter, all bills, bonds, notes, accounts, or other evidences

of debt belonging to the decedent, which he has been uuable

to collect or which may be deemed insolvent. Before offering

such evidences of debt at public sale he shall file with the

Judge of Probate a descriptive list thereof, and obtain an order

of sale therefor from the Court of Probate, to which he shall

make return of the proceeds of such sale as in other cases of

assets.

Proceeds of 37. The proceeds of all sales of personal estate and rentings

cured
h
--Y868- °^ rea^ ProPerty by public auction, shall be secured by bond

'9, c. ii3, s. 21. and good personal security ; and such proceeds shall be collected

as soon as practicable, otherwise the executor, administrator or

collector shall be answerable for the same.
Hours of sale. 38. All sales or rentings provided for in the preceding section,

n3
S

s

8_
22'

C
* shall be between the hours of ten o'clock, A. M., and four

o'clock, P. M., of the day on which the sale or renting is to be
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made ;
and every executor, administrator or collector, who

otherwise makes any sale or renting, shall forfeit and pay two
hundred dollars to any person suing lor the same.

39. Nothing contained in sections thirty-two, thirty-three, towers under

thirty-four and thirty-five shall be construed to affect the dis- ^
ills

yfo
868

oo

cretionary powers, trusts and authorities of an executor or ' '

'

'

other trustee acting under a will : Provided, thereby creditors

be not delayed, nor the order changed in which by law they

are entitled to be paid.

40. The debts of the decedent must be paid in the following Order of pay-

order* ment.-1868-
* 9c 113 s 24

First Class.—Debts which by law have a specific lien on
property to an amount not exceeding the value of such prop-

erty.

Second Class.—Funeral expenses,

Third Class.—Taxes assessed on the estate of the deceased

previous to his death*

Fourth Class.—-Dues to the United States and to the State of

North Carolina

Fifth Class.—Judgments of any court of competent juris-

diction within this State, docketed and in force, to the extent

to which they are a lien on the property of the deceased at his

death.

Sixth Class.—Wages due to any domestic servant, or me-
chanical or agricultural laborer employed by the deceased

;

which claim for wages shall not extend to a period of more
than one year next preceding the death ; or if such servant or

laborer was employed for the year current at the decease, then
from the time of such employment ; for medical services within
the twelve months preceding the decease.

Seventh Class.—All other debts and demands.
41. Every debt must be paid j?r<9 rata equally in its class. Kate of pay-

42. No executor, administrator or collector shall give to any ^ent
iT;

1868
o~r

Ti a ' i 'it •• n • », C. 113, S, 25.

debt any preference whatever, either by paying it out of its No preference

class, or by paying thereon an undue proportion in its class. fSS^'Tilfi
43. Debts not due may be paid on a rebate of interest s , 26.

'

thereon for the time unexpired.
^-ises-'? c

Ue '

44. No property or assets of the decedent shall be retained 113, s. 27.'

by the executor, administrator or collector, in satisfaction of his Debts
to

d
r

u
V°

own debt, in preference to others of the same class; but such —1868-'9,
c'

debt must be established upon the same proof and paid in like 113
>
s

-
28 -

manner and order as required by law in case of other debts.

45. Every executor, administrator and collector, within Advertising

twenty days after the granting of letters, shall notify all persons ig^-^T 'ii3
having claims against the decedent, to exhibit the same to such s . 29. '

"
:

executor, administrator or collector, at or before a day to be
named in such notice ; which day must be twelve months from
the day of the first publication of such notice.

46. The notice directed to be given in the preceding section How ad-

shall be made by posting the same at the court house and at Je m
8

adT-
tt0

four other public places in the county where letters are granted.
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i868-'9, ells, In lieu of advertisements at four other public places, an inser-
s

-
30 - tion of such notice once a week for six weeks in some news-

paper published in said county will suffice.

How adver- 47. A copy of the advertisement, directed to be posted or

beproved.— pnblished in pursuance of the preceding section, with an affi-

i868-'9, c. 113, davit, taken before some person authorized to administer oaths,
s

-
31 - of the proprietor, editor or foreman of the newspaper wherein

the same appeared, to the effect that such notice was pnblished
for six weeks successively in said newspaper, or of a witness
stating the times and places when and where he saw such no-

tice posted, may be filed in the office of the Probate Court by
the executor, administrator or collector. The copy so verified

and filed shall be deemed a record of the court ; and a copy
thereof, duly certified by the Judge of Probate, with a certifi-

cate of the time of filing, shall be received as conclusive evi-

dence of the fact of publication in all the courts of this State.

Notice may be 48. The executor, administrator or collector may cause the

notice mentioned in section forty-five to be personally served

113, b. on any creditor; who shall, thereupon, within six months after

personally
served.— 1868

32 personal service thereof, exhibit his claim, or be forever barred
from maintaining any action thereon, agaim t the personal rep-

resentative.

Affidavits 49. Upon any claim being presented against the estate, the
m
u1re<T—Tses

executor
? administrator or collector may require the affidavit

-'9, e.118, s. of the claimant or other satisfactory evidence that such claim
33 - is justly due, that no payments have been made thereon, and

that there are no off-sets against the same, to the knowledge of

the claimant ; or if any payments have been made, or any
off-sets exist, their nature and amount must be stated in such
affidavit.

Referring 50. If the executor, administrator or collector doubt the jus-

'^^iu^s
6^ ^ce °^ aDy c^m so presented, he may enter into an agreement,

'in writing, with the claimant, to refer the matter in contro-

versy, whether the same be of a legal or equitable nature, to

one or more disinterested persons, not exceeding three ; whose
proceedings shall be the same in all respects as if such refer-

ence had been ordered in an action. Such agreement to refer,

and the award thereupon, shall be filed in the Probate Court
where the letters were granted, and shall be a lawful voucher
for the personal representative : the same may be impeached
in any proceeding against the personal representative, or on
the final settlement of the estate for fraud, error or illegality

therein : Provided, that the right to refer claims under this

section shall extend to claims in favor of the estate as well as

those against it.

Limitation of 51. If a claim is presented to and rejected by the executor,

puted Tialrns.
administrator or collector, and not referred as provided in the

—1868-'9, c.
'

last section, the claimant must, within six months after notice
113, s. 85. of such rejection, or after some part of the debt becomes due,

commence an action for the recovery thereof, or be forever
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barred from maintaining an action thereon against the personal

representative.

52. A creditor who neglects to present his claim, as pre- Remedy
scribed by section forty-eight, or who neglects to commence an against heirs,

action as prescribed by section lifty-one, may, notwithstanding, _i868-'9, of'

recover the same from the heirs, devisees, legatees, or next of 118, b. 36.

kin of the decedent, in the manner prescribed in this chapter.

53. In an action brought on a claim which was not presented Omission to

within twelve months from the first publication of the general present claim

notice to creditors, as prescribed in section forty-five, the exec- months.—1868

utor, administrator or collector shall not be chargeable for any ~' 9
>
c

-
113

>
s -

a-ssets that he may have paid in satisfaction of any debts, lega-

cies or distributive shares, before such action was commenced

;

nor shall any costs be recovered in such action against the ex-

ecutor, administrator or collector.

54. No costs shall be recovered in any action against an ex- Cost against

ecutor, administrator or collector, unless it appears that pay- executors, &c.,

ment was unreasonably delayed or neglected, or that the —is68-'&, e.

'

defendant refused to refer the matter in controversy pur- 113
>
s - 3S -

suant to section fifty, in which cases the court may award
such costs against the defendant personally, or against the es-

tate, as may be just.

55. When any part of the real estate of the testator descends Undevised

to his heirs bv reason of its not being devised or disposed of r
?
al esta

J
e first

by the will, such undevised real estate shall be first chargeable with debts.—

with payment of debts, in exoneration, as far as it will go, of 18fâ ~' 9
'
c - 113

'

the real estate that is devised, unless from the will it appears

otherwise to be the wish of the testator.

56. The appointing of any person executor shall not be a Debtor named

discharge of any debt or demand due from such person to the dfs^a^d —
testator. i86S-'9, c. 113,

57. ~No lien shall be created by the commencement of a suit S^?:
. .

' .- JNo lien cre-
against an executor, administrator or collector. atedbycom-

58. This chapter shall apply to the estates of such deceased m^ce
5?i?-;°*

, f «, . V r i i . . , , ,
suit.—1S68-'9

S

persons only whereof original administration has been granted c. 113, s. 41.

subsequent to the first day of July, one thousand eight hun- To what es-

dred and sixty-nine, and all estates whereon administration bie.—1S69-TO,

was granted prior to the said first day of July, one thousand c
-
58

>
6

-
*•

eight hundred and sixty-nine, shall be dealt with, administered
and settled according to the law as it existed just prior to the
said date, and it is hereby declared that such is the true intent

and meaning of this chapter : Provided, however, that nothing Proviso.

herein contained shall be construed to prevent the application

of the chapter so far as it relates only to the courts having juris-

diction of any action or proceeding for the settlement of an
administration or to the practice and procedure therein.

59. If any person, prior to the ratification of this chapter, in case ofbona

shall have oona fide administered any estate or any part of 5?!L
adm3Ps~

the estate of any deceased person whereof original administra- to July, 1869.

tion was granted prior to said first day of July, under the said
j^

1®69^ '
c '

act of one thousand eight hundred and sixty-eight and one '



406 EXECUTOKS AND ADMINISTRATORS. [CnAP. 45.

thousand eight hundred and sixty-nine, he shall not be deemed
guilty of a devastavit.

Administra- 60. Executors and administrators who qualified and entered

certakfevi-
11 uPon the administration of their estates before the first day of

dencesofdebt. July, one thousand eight hundred and sixty-nine, may sell such
1869-^0, c 58, evidences of debts as are mentioned in section thirty-six of this

chapter and in the manner therein provided.

Amplication to 61. When the personal estate of a decedent is insufficient to
se
l

1 r

.!!i868-
P~ Pay a^ kis debts, including the charges of administration, the

»&/c. 113, s. executor, administrator or collector may, at any time after the
42« grant of letters, apply to the Superior Court of the county,

where the land or some part thereof is situated, by petition to

sell the real property for the payment of the debts of such de-

cedent.

Contents of 62. The petition, which must be verified by the oath of the

ls^^cTns applicant, shall set forth, as far as can be ascertained:

s. 43. ' (1.) The amount of debts outstanding against the estate;

(2.) The value of the personal estate, and the application

thereof

;

(3.) A description of all the legal and equitable real estate

of the decedent, with the estimated value of the respective

portions or lots
;

(4.) The names, ages and residences, if known, of the devi-

sees and heirs at law of the decedent.

Heirs and de- 63. E"o order to sell real estate shall be granted till the heirs

parties^—1868
or devisees of the decedent have been made parties to the pro-

-'9,c.ii3, s. ceeding, by service of summons, either personally or by pub-
**• lication, as prescribed in the Code of Civil Procedure.

infant defen- 64. Infant defendants must appear by guardian, either gen-

?q
ants

ii3
1868~ era^ or special, who shall file an answer to the petition, either

45'
'

admitting or denying the allegations thereof, and where such

answer is filed by a guardian ad litem, the costs and expenses
thereof, if any, may be directed to be paid, if the court thinks

proper, out of the proceeds of the sale, in case one is ordered.

When issue 65. When an issue of law or fact is joined between the par-
joined.—1868- fjes the course of the procedure shall be as prescribed in such
'9, c. 113, s. * 4.1 -

i A'
46

'

#
' cases lor other special procedings.

issue astoti- 66. Whenever the land, which is sought to be sold, is claimed

^
le:~18

g

68"69
' by another person under any pretence whatsoever, such claim-

ant shall be admitted to be heard as a party to the proceeding,

upon affidavit of his claim, and if the issue be found for the

petitioner he shall have his writ of possession and order of sale

accordingly.

Powercfclerk. 67. As soon as all proper parties are made to the proceeding,

7^,
8^g'

c
* the Clerk of the Superior Court, before whom it is instituted,

if the allegations in the petition are not denied or controverted,

shall have power to hear the same summarily, and to decree a

sale, as provided in the next section.

Order of sale, 6$. The court may decree a sale of the whole or any spe-

taiuf--i8

C
6°8-^9 cified parcel of the premises, in such a manner as to size of lots,

c, 113, s. 49.
' place of sale, terms of credit, and security for payment of pur-
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chase money, as may be most advantageous to the -estate, and

upon the coining in of the report of the sale and theconfirmation

thereof, title shall be made by such person, and at such time as

the court may prescribe.

69. Any person let into possession ander any judicial sale Person let in-

confirmed, where the title may be retained as a security for to possession

, . i -i-i i
'

i ii-ii c i
• r deemed legal

the price, shall be deemed the legal owner ot the premises tor owner.—18§8-

all purposes of bringing suits for injuries thereto, after the day ^i*- 50-

of sale, by trespass, or wrongful possession taken or continued,

in the same manner as if the title had been conveyed to him
en the day of sale, unless restrained by some order of the court

-directing the sale.; and the suit so brought shall be under the

control of the court ordering the sale.

70. Notice of sale under this proceeding shall be the same Notice of -sale,

as for the sale of real estate by Sheriffs on execution. ii3
86

s!~50.
C '

71. The real estate subject to sale under this chapter shall What real es-

include all the deceased may have conveyed with intent to de- {£* gSd^iffes
fraud his creditors, and all rights of entry and rights of -action -'9, c. 113, s.

.and all other rights and interests in lands, tenements and here- 51 -

ditaments which he may devise, or by law would descend to

his heirs : Provided, that lands so fraudulently conveyed shall

not be taken from any one who purchased them for a valuable

consideration and without a knowledge of the fraud.

72. Whenever an executor., administrator or collector shall Judg.men.tin

file his petition to sell land^ which may have been fraudulently
°ent conve*

J

u~

conveyed, and of which there may have been a subsequent ance.--i868-

Ibonafide sale, whereby he cannot have a decree of sale of the *h G- 113^ s-

land, the court may give judgment in favor of such executor,

administrator or collector for the value of the land, against all

persons who may have fraudulently purchased the same; and
if the whole recovery shall not be necessary to pay the debts
and charges, the residue shall be restored to the person of

whom the recovery was made.
'«3. Any creditor of a deceased person may, within the times Creditor may

prescribed by law, prosecute a special proceeding in his own '^ing a special

name and in behalf of himself and all other creditors of the de- mi-'v. 213,

ceased without naming them, against the personal representa- s - L

tives of the deceased, to compel him to an account of his ad-
ministration, and to pay the creditors what may be payable
to them respectively.

74. The action shall be governed by the rules of practice "By what rules

prescribed for special proceedings, exceptso far as the same are f^ff-T^'Tis
modified by this chapter. s, 2.

75. The summons shall be returnable before the clerk of the Summon,
Superior Court of the county in which letters testamentary or ^return-
administration were granted, and on a day not less than forty able.—is7i-'2,

nor more than one hundred days from the issuing thereof, and c
-
213

>
s

-
3 -

not less than twenty days after the service thereof.

76. On issuing of the summons, the clerk shall advertise for Onissuiugof

all creditors of the deceased to appear before him on or before cSt^adver-
the return day and tile the evidences of their claims. tiso.—i87l-'2,

O. 213, Ba 4.
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Where pub- 77. The advertisement shall be published at least once a week

wha^tfme —
r

^or uot *ess ^ian ^ve wee^s *n some newspaper which may be
I8ri-'2,c. 21a, thought by the clerk the most likely to inform all the creditors,
s - 5 - and shall also be posted at the court house door for not less

than thirty days. If, however, the estate does not exceed three
thousand dollars in value, and the creditors are supposed by
the clerk all to reside within the county or to be known, pub-
lication in a newspaper may be omitted, and in lieu thereof
the advertisement shall be posted at four public places in the
county, besides the court house door. Proof of personal ser-

vice on a creditor or that a copy of the advertisement was sent

to him by mail at his usual address, shall be as to him equiva-

lent to publication.

Creditors to 78. The creditors of the deceased on or before the required
name an agent day shall file with the clerk the evidences of their demands,
tices, &g— and every creditor on filing such claim shall endorse thereon
18

fi

L~' 2>c,213r or otherwise name some person or place within the town in

which the court is held, upon whom or where notices in the
cause may be served or left, otherwise he shall be deemed to

have notice of all motions, orders and proceedings in the cause
filed or made in the clerk's office.

How demands 79. If the evidence of the demand be other than a judg-

evidenced--
ment

?
or some writing signed by the deceased, it shall be ac-

l87i-*2, c. 2is, companied by the oath of the creditor, or if he be non-resident
s - 7 - or infirm or absent, or in any other proper case, of some

witness of the transaction, or of some agent of the creditor,

that to the best of his knowledge and belief the claim is just,

and that all due credits have been given.

Represents- 80. On the day of his appearance the personal representative
tive to file list shall on oath give to the clerk a list of all claims against the

made^nhim. deceased of which he has received notice or has any knowledge
—is7i-% c with the names and residences of the claimants to the best of
21a. s. &

his knowledge and belief; and if any person so named shall have
failed to file evidence of his claim, the clerk shall immediately

cause a notice requiring him to do so to be served on him,

which may be done by posting the same directed to him at his

usual address.
Clerk to ex- 81. On the day fixed for the appearance of the personal rep-

demandfand resentative, the clerk shall exhibit to him a list of all the claims

evidences to filed in his office with the evidences thereof.

[i

e

je?l-mT-'2 82 - Within five days thereafter the defendant shall state in

c. 213, s. 9. * writing on said list, or on a separate paper, which of said claims

tives

e

to

ei

admit ne disputes in whole or in part. The clerk shall then notify

or deny dc- the creditors, as above provided, that his claim is disputed, and

fivTduvI--
in

tne creditor shall thereupon file in the office of the clerk a com-
I87i-'2,e.2ia; plaint founded on his said claim, and the pleadings shall be as
s - 10 - in other cases.

What Clerk to 83. If the issues joined be of law, the clerk shall send the
d °

T'ohied- PaPers t0 fc^e J"dge of the Superior Court for trial, as is pro-

I8?i-
j(

2,

n
e. 213, vided for by the Code of Civil Procedure in like cases. If the

s - 1L issues shall be of fact, the clerk shall send so much of the
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record as may be necessary to the next term of the Superior

Court for trial.

84. If any personal representative shall deny the liability of Who shall pay

his deceased upon any claim evidenced as is provided in sec- ^isri-'^c^'
tion seventy-nine of this chapter, and the issue shall finally be 213, s. 12.

1

decided against him, the costs of the trial shall be paid by him
personally, and not allowed out of the estate, unless it shall ap-

pear that he had reasonable cause to contest the claim and did

so bona fide.

85. If the personal representative shall fail to appear on the Failure ofrep-

return day, the Clerk or Judge of the Superior Court may resentatiye to

permit him afterward to appear and plead on such terms as maybe done.

may be just.
iii

871
!'?'

°'

86. Immediately after the return day the clerk shall proceed clerk to pro-

to hear such evidence as shall be brought before him, and to ceed to state

state an account of the dealings of the personal representative i^c^iT, s.

with the estate of his deceased according to the course of his 14.

court.

87. After the clerk shall have stated the account and pre- clerk to pre-

pared his report, he shall notifv all the parties to examine and g
ar(

;
and s±%n

1Ji1 ' 7

A
.•*

.,
l

. , ,

,

. final report.—
except to the same. Any party may then except to the same in is7i-'2, c . 213,

whole or in part. The clerk shall then pass on the exceptions s - 15 -

and prepare and sign his final report and judgment, of which
the parties shall have notice.

88. If no length of notice, or no time for the doing of an Times of no-

act, is stated in this chapter, the time shall be reasonable, and JeeniSwe'dby
in any case it may be enlarged by the clerk from time to time, Clerk or

or by the Judge of the Superior Court, on application to him ^^I'iT^iV
or on appeal to him from the clerk.

89. Any party may appeal from a final judgment of the of appeals to

clerk to the Judge of the Superior Court in term time, on giv- Superior

ing an undertaking with surety, or making a deposit, to pay all required.—

costs which shall be recovered against him. If any creditor i87i-'2, c. 213,

shall appeal and give such security, his appeal shall be deemed
s *

an appeal by all who are damaged by the judgment, and no
other creditor shall be required to give any undertaking.

90. On an appeal the clerk shall file his report and judg- cierkto file

ment and all the papers in his office as Clerk of the Superior papers^on ap-

Court, and enter the case on his trial docket for the next term. '2, c*. 213, s.

91. If the exceptions and questions, from the decision on
J,

8
- ,. , .

which the appeal is taken, affect only the creditors in one or prior classes

more classes, the creditors in the prior classes by the leave of may docket

the clerk, or of the Judge of the Superior Court, may docket ments
,

,

U
&c.—

their judgments and issue execution thereon. I87i-'2,c. 213,

92. If upon taking the account it shall be admitted, or be if aSgets sufii-

found without appeal, that the defendant has assets sufficient, cieat to pay

after the deduction of all proper costs and charges, to pay all debts.—1871-
the claims which have been presented of any one or more of % c. 2i3,s. 20.

the classes, the clerk shall give judgment in favor of the cred-

itors whose debts of such classes have been admitted, or ad-

judged by any competent court ; and if any claim in any
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preferred classes in litigation, the amount of such claim, with
the probable costs of the litigation, shall be left in the hands
of the personal representative, and not carried to the credit of

any subsequent class until the litigation is ended.
if assets insuf- 93. If the assets be insufficient to pay in full all the claims

affclaims

m

y °^ an}
T c^ass

J
tne amounts thereof having been found or ad-

any class of mitted as aforesaid, the clerk may adjudge payment of a cer-

io
6^1?1" tam Part of such claims, proportionate to the assets applicable

21. to debts oi that class.

What judg- 94. All judgments given by a clerk of a Superior Court as
mentstode- Probate Judge against a personal representative for any claim

\Vc'213, s. 22. against his deceased shall declare :

(1.) The certain amount of the creditor's demand

;

(2.) The amount of assets which the personal representative

has applicable to such demand. Execution may issue only for

this last sum with interest and costs.

No judgments 95. No judgment of any court against a personal representa-
to fix assets tive shall fix him with assets, except a judgment of the clerk

1871-% c.°2i3 as Probate Judge, rendered as aforesaid, or the judgment of
s. 23. some appellate court rendered upon an appeal from such judg-

ment. All other judgments shall be held merely to ascertain

the debt, unless the personal representative by pleading ex-

pressly admit assets.

Form and ef-
96. All executions issued upon the order or judgment of

feet of execu- the clerk as Probate Judge, or of any appellate court against

c^is
-
!
8^' 2

' &xiy Personal representative, shall run against the goods and
chattels of the deceased, and if none, then against the goods
and chattels, lands and tenements of the representative. And
all such judgments docketed in any county shall be a lien on
the property for which execution is adjudged as fully as if it

were against him personally.

Report evi- 97. The account and report and adjudication by the clerk or
denee of as- an „ appellate court, shall not be evidence as to the assets ex-
sets on dav J l

i , i • i 1 t t • i

only to which eept on the day to winch such adjudication relates.

i8n_'2
eS

'~2i3
^' ^n^ crec^tor mAy afterwards, on filing an affidavit, by

s. 25.
'

"'
' himself or his agent, that he believes that assets have come to

Affidavit ofas- fae hands of the personal representative since that day, and on

wards come to giving an undertaking, with surety, or making a deposit for the
hand, proceed- costs of the personal representative, may sue out a summons
-'2, c, 213, s. against him alleging subsequent assets, and the proceedings
26 - thereon shall be as hereinbefore prescribed, so far as the same

may be necessary.

if personal as- 99. If it shall appear at any time during or upon or after the
setsinsuffi- taking of the account of a personal representative that his per-

proce'e™
7 sonal assets are insufficient to pay the debts of the deceased in

against land.-- fall, and that he died seized of real property, it shall be the

£
8
27~'

2
'
c ' 218

' duty of the clerk, at the instance of any party, to issue a sum-

mons in the name of the personal representative or of the

creditors generally, to the heirs, devisees and others in posses-

sion of the lands of the deceased, to appear before him on a
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certain day, not less than twenty days after service of the sum-

mons, and show cause why said lands should not be sold.

100. Upon the return of the summons the proceedings shall Proceedings

be as is directed in other like cases, StJSS?
^

mi • t til il 1 t
BUIUmUIIBi

101. This chapter shall apply only to cases where the grant mi-' 2, c 213,

of letters of collection or of probate or of administration shall
Chapter not

have issued on or after the first day of July, one thousand to apply to

eight hundred and sixty-nine, " except in case of administra- ^Jbefor?
''

tions de bonis non upon estates where the former letters of ad- juiy, i869.—

ministration or letters testamentary were granted prior to the ^m—vw£~%

first of July, one thousand eight hundred and sixty-nine, in all '3,"c.'i79,

which cases estates shall be administered, closed up and settled

according to the law as it existed just prior to the first of July,

one thousand eight hundred and sixty-nine."

102. Proceedings against other personal representatives shall Proceedings

be regulated by the existing law. In all cases where an action ^.f b°efore

S
'

has been or shall be brought against a personal representative July 1st, 1869.

to recover a claim against his deceased; if in the Saperior ^8 s.8o!°"

Court, that court shall proceed according to its course; if be-

fore a Justice of the Peace, and the representative has pleaded

or shall plead that he has fully administered, the justice shall

find the debt and return the papers to the next term of the

Superior Court in order thai the issue in respect to the assets

may be there tried and determined according to the course of

the court.

103. The surplus of the estate, in case of intestacy, shall be intestates' es-

distributed in the following manner: tributed.—
1S~

(1.) If there are not more than two children, one-third part lS68-'9, c.113,

to the widow of the intestate, and all the residue by equal por-
s

"
5o "

tions to and among the children of the intestate, and such per-

sons as legally represent such children as may then be dead

;

(2.) If there are more than two children, then the widow
shall share equally with all the children and be entitled to a

child's part

;

(3.) If there be no child nor legal representative of a de-

ceased child, then one-half the estate shall be allotted to the

widow, and the residue be distributed equally to every of the

next of kin of the intestate, who are in equal degree, and to

those who legally represent them
;

(4.) If there be no widow, the estate shall be distributed, by
equal portions, among all the children, and such persons as le-

gally represent such children as may be dead
;

(5.) If there be neither widow nor children, nor any legal

representative of children, the estate shall be distributed equal-

ly to every of the next of kin of the intestate, who are in equal
degree, and those who legally represent them

;

(6.) But if, after the death of the father and in the lifetime

of the mother, any of his children shall die intestate, without
wife or children, every brother or sister, and the representa-

tives of them, shall have an eqnal share with the mother of the
deceased child.
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Advance-
ments to be
accounted for.

—1868-'9. c.

113, s. 54.

Children ad-
vanced to ren-
der schedule.
—1868-'9, c.

US, S..55.

Children refu-

sing to account
not entitled.

—

1868-'9, c. 113,

s. 56.

Illegitimate

childreu next
of kin to their

mother,
when.—1868-
'9, c. 113, s. 57.

Illegitimate
children next
of kin to each
other.—1868-
'9, c. 113, s. 58.

Executors,
&c, to pay-

over at the
end of two
years.—1868-
'9, c. H3,s.59.

Sums to be re-

served.—1868
-'9, o'U3, s.

60.

104. Children who shall have any estate by the settlement

of the intestate, or shall be advanced by him or her in his

or her lifetime, shall account with each other for the same in

the distribution of the estate in the manner as provided by the

second rule in the chapter entitled " Descents," and shall also

account for the same to the widow of the intestate in ascertain-

ing her child's part of the estate.

105. Where any parent shall die intestate, who had in his or

her life time given to, or put into the actual possession of, any
of his or her children, any personal property of what nature or

kind soever, such child shall cause to be given to the adminis-

trator or collector of the estate an inventory, on oath, setting

forth therein the particulars by him or her received of the in-

testate in his or her lifetime.

106. In case any child who had, in the lifetime of the intes-

tate, received a part of said intestate, shall refuse to give such
inventory, he shall be considered to have had and received his

full share of the deceased's estate,
#

and shall not be entitled to

receive any further part or share.

107. Every illegitimate child of the mother dying intestate,

or the issue of any such illegitimate child deceased, shall be
considered among her next of kin, and as such shall be entitled

to a share of her personal estate as prescribed in section one
hundred and three.

108. Illegitimate children, born of the same mother, shall

be considered legitimate as between themselves and their rep-

resentatives , and their personal estate shall be distributed in

the same manner as if they had been born in lawful wedlock.
And in case of the death of any such child or his issue, without
leaving issue, his estate shall be distributed among his mother
and all such persons as would be his next of kin, if ail such
children had been born in lawful wedlock.

109. Xo executor, administrator or collector, after two years

from his qualification, shall hold or retain in his hands more of

the deceased's estate than amounts to his necessary charges and
disbursements, and such debts as he shall legally pay ; but all

such estate so remaining shall, immediately after the expiration

of two years, be divided and be delivered and paid to such

person to whom the same may be due by law, or the will of

the deceased.

110. But if, on a final accounting in the Court of Probate,

it appears that any claim exists against the estate which is not

due, or on which a suit is pending, the Probate Judge shall

allow a sum sufficient to satisfy such claim, or the proportion

to which it may be entitled, to be retained in the hands of the

executor, administrator or collector, for the purpose of being

applied to the payment when due or when recovered, with the

expense of contesting the same. The order allowing such sum
to be retained must be entered in the Order Pecord of the

Court of Probate, and must specify the amount and nature of

the claim.
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111. When any person, being a child or other issue of the Gifts to issue.

testator, to whom an}^ real or personal estate shall be devised dying and

or bequeathed for any estate or interest not determinable at or —ises?^, c.

'

before the death of such person, shall die in the lifetime of the lls
>
8

-
61 -

testator, leaving issue, and any such issue of such person shall

be living at the death of the testator, such devise or bequest

shall not lapse, but shall take effect and vest a title to such

estate in the issue surviving, if there be any, in the same man-
ner, proportions and estates as if the death of such person had
happened immediately after the death of the testator, unless a

contrary intention shall appear by the will.

112. Children born after the making of the parent's will, and Child born af-

whose parent shall die without making any provision for them, wm^ecuted.
shall be entitled to such share and proportion of said parent's —1868-'9, c.

estate as if he or she had died intestate, and the rights of any 3
'
s ' 62,

such after-born child shall be a lien on every part of the pa-

rent's estate, until his several share thereof is set apart in the

manner prescribed in this chapter.

113. Upon the death of any person, all demands whatsoever, Kights of ac-

and rights to prosecute or defend any action or special proceed- t^and^akfst
ing, existing in favor or against such person, except as herein- personafrep-

after provided, shall survive to and against the executor, isGs-'Tc^iii
administrator or collector of his estate. s. 63.

114. The following rights in action do not survive: Exceptions.

(1.) Causes of action for libel and for slander, except slander Rights which
n\./i r die with the

01 title
J persons.

—

(2.) Causes of action for false imprisonment, assault and bat- i868-'9, c 113,

tery, or other injuries to the person, where such injury does not

cause the death of the injured party

;

(3.) Causes of action accruing against a husband by reason

of his marriage, for the debts of the wife contracted by her
before marriage

;

(4.) Cases where the relief sought could not be enjoyed, or

granting it would be nugatory, after death.

115. When any deceased person shall have bona fide sold Deeds may be

any lands, and shall have given a bond to the purchaser to ^or^c^in
convey the same, and the bond hath been duly proved before certain cases.

any Probate Court and registered in the county where the ^g8"^' c '

lands are situated, if within the State, or, if not in the State,

shall be proved before said court and registered in the county
where the obligee lives or obligor died, his executor, adminis-
trator or collector may execute a deed to the purchaser convey-
ing such estate as shall be specified in the bond ; and such
deed shall convey the title as fully as if it had been executed
by the deceased obligor : Provided^ that no deed shall be
made but upon payment of the price, if that be the condition

of the bond.
116. When part of the executors of any person making a Land devised

will of lands, to be sold by hie executors, die or refuse to take t0 be
,
sold by

upon them the administrationj; or when all the executors die, who may 'sell.

or refuse to take upon them the administration : or when there ~i
868

"l^
c -

UtJ) S. 00.
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is no executor named in a will devising lands to be sold, or to

be sold by executors ; in every such case, such executors as

qualify, or having qualified, do survive, or the administrator

with the will annexed, may sell such lands ; and all convey-
ances, made by such executors or administrators, shall be
effectual to convey the title to the purchaser of the estate so

devised to be sold.

Who charge- HI* Every person who shall receive goods or debts of any
able as execu- person dying intestate, or any release of a debt due the intes-

—1868-mT IT*"
tate

'
uPon a fraudulent intent, or without such valuable con-

ns, s. 67'. sideration as shall amount to the value or thereabout, (except

it be in the satisfaction of some debt, of the value of the same
goods or debts to him owing by the intestate at the time of his

decease,) shall be chargeable as executor of his own wrong, so

far as such debts and good's, coming to his hands, or whereof he
is released, will satisfy, deducting all just debts owing to him
by the intestate, and all other payments made by him.

Devastavit by 118. The executors and administrators of persons, who, as
e
S
eo?fc?? °

t

r
. rightful executors in their own wrong, or as administrators,

of executors, shall waste or convert to their own use any estate or assets of
&c

-rr
186S~' 9

' any person deceased, shall be chargeable in the same manner
as their testator or intestate might have been.

Payments of 119. Where any executor or administrator has paid any

d.eemed
r

v2S'
debt °*' bis testator or intestate before all the debts of higher

when.—1869- ' dignity have been paid and satisfied, and the estate of such
'70, c. 150, s. testator or intestate was at the time of such payment solvent,

but has since been rendered insolvent by the emancipation of

the slaves, or the insolvency of the debtors of the estate, or

other cause, without any fault or want of diligence on the part

of the executor or administrator, or when any creditor has re-

fused to accept payment of his debt in Confederate currency,

and such currency was afterwards used by the executor or ad-

ministrator in payment of debts of the estate, or it became of

no value by the termination of the war, in all such cases pay-

ments thus made shall be deemed and held valid in law, and
shall be allowed to such executor or administrator in all suits

by creditors of the estate seeking to charge such executor or

administrator with assets of the estate or with devastavit thereof

without regard to the dignity of the debt thus paid, or on
which such suit may be brought.

Eight of action 120. Executors and administrators, and executors of execu-
te survive to tors, shall have actions in like manner as the first testator or

ecutor^&c.— " intestate might have had against any person, his executors and
i868-'9, c. 113, administrators, in all cases, except where such actions, being

commenced are not allowed by statute to be revived on the

death of any party.

Action for 121. Whenever the death of a person is caused by a wrong-

wSiectcau- â
l
act

>
neglect or default of another, such as would, if the

sing Seath?-- injured party had lived, have entitled him to an action for
1868-'

9, c. H3, damages therefor, the person or corporation that would have
been so liable, and his or their executors, administrators, col-
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lectors or successors, shall be liable to an action for damages,

to be brought within une year after such death, by the executor,

administrator or collector of the decedent; and this notwith-

standing the death, and although the wrongful act, neglect or

default, causing the death, amount in law to a felony.

122. The plaintiff in such action may recover such damages Measure of

as are a fair and just compensation for the pecuniary injury iS^cTm
resulting from such death. »• W;

123. The amount recovered in such action is not liable to be How recovery

applied as assets, in the payment of debts or legacies, but shall ^i^fff
3^

be disposed of as provided in this chapter for the distribution 113, s. 72.

of personal property in case of intestacy.

124. Executors, administrators or collectors may maintain Recovery of

any appropriate action or proceeding to recover assets, and to
polsSsfon of

recover possession of the real property of which executors are real property,

authorized to take possession b}T will ; and to recover for any J
c

fj^g
6

^
9

'

injury done to such assets or real property at any time subse-

quent to the death of the decedent.

125. Every estate vested in executors, administrators or col- Executors,

lectors, as such, shall be held by them in joint tenancy. ir/j'oint tcnan-

126. Sales of real property made pursuant to authority given cy.—i86S-'9,

by will, unless the will otherwise directs, may be public or pri- sales 'of real

vate, and on such terms, as, in the opinion of the executor, are property un-

most advantageous to those interested therein. lfis^g c.ii

127. All sums of money or other estate of whatever kind, s. 75.

which shall remain in the hands of any executor, administrator ^ p
e

â

pi

to
Pei ~

or collector for five years after his qualification, unrecovered or University.—

unclaimed by suit, by creditors, next of kin, or others enti-
J

8^" 9
'
c * 113

'

tied thereto, shall be paid by the executor, administrator or

collector, to the Trustees of the University of North Carolina ;

and the said Trustees are authorized to demand, sue for, re-

cover and collect such moneys or other estate of whatever kind,

and hold the same without liability for profit or interest, until

a just claim therefor shall be preferred by creditors, next of
kin, or others entitled thereto ; and if no such claim shall be
preferred within ten years after such money or other estate be
received by the said Trustees, then the same shall be held by
them absolutely.

128. At any auction sale of real property belonging to the Bidding in

estate, the executor, administrator or collector may bid in the real property.

property and take a conveyance to himself as executor, admin- i^3? St
"^ c '

istrator or collector for the benefit of the estate, when, in his

opinion, this is necessary to prevent a loss to the estate.

129. ISTo action shall be brought whereby to charge an execu- promises, to

tor, administrator or collector upon a special promise to answer charge execu-

damages, or to pay the decedent's debts out of his own estate, Anally to
P
bc"

unless the agreement upon which such action is brought, or in writing-

some memorandum or note thereof shall be in writing and
Jf®!"'

9
'
c ' ll3?

signed by such executor, administrator or collector, or by some
other person thereunto by him lawfully authorized.

130. All actions and proceeding brought by or against execu- ah actions to



416 EXECUTORS AND ADMINISTRATORS. [CHAP. 45.

beinrepre- tors, administrators or collectors, upon any cause of action or

parity;—1868- right to which the estate is the real party in interest, must be
'9, c. m, s. 79. brought by or against them in their representative capacity.

"When action 131. Any executor or administrator against whom any action

I868°?c
g
ii3

*s Penc^i"g in any court of this State, and who has heretofore

b. 80.
' entered pleas in such actions, may hereafter, as matter of right

and without motion, amend, strike out or change such pleas at

his discretion, and the actions in which such pleas may be so

amended, stricken out or changed, shall be tried upon the next
pleas as though they were for the first time entered.

Appearance 132. In actions against several executors, administrators or

erai°«eoutOT»"
collectors, they are all to be considered as one person, repre-

&c—1868-'9,' senting the decedent; and if the summons is served on one or
c. H3, s. 81. more> but not all, the plaintiff may proceed against those

served, and if he recovers, judgment may be entered against all.

Actions 133. An action may be brought by a creditor against an ex-

?^
ain
&

cx °cu~ ecutor, administrator or collector, on a demand at any time after

a creditor.— it is due; but no execution shall issue against the executor, ad-
i868-'9,c 113, ministrator or collector, on a judgment therein against him,

without leave of the court, upon notice of twenty days, and
upon proof that the defendant has refused to pay such judg-

ment its rateable part, and such judgment shall be a lien on
the property of the defendant only from the time of such leave

granted.

Legacies and 134. Legacies and distributive shares maybe recovered from
distributive an executor, administrator or collector by petition preferred in

recoverable— tne Superior Court at any time after the lapse of two years

i868-'9,'c. U3, from his qualification, unless the executor, administrator or col-
s

-
83 - lector shall sooner file his final account for settlement in the

Court of Probate. The suit shall be commenced and the pro-

ceedings therein conducted as prescribed by law in other cases

of special proceedings.

Right oi sue- 1^5. Any executor, administrator or collector may have exe-

ceeding execu- cution issued on any judgment recovered by any person who
?l

r
,U
&
Ji™,? preceded him in the administration of the estate, or by the

tion.—1868-'9, decedent, in the same cases and the same manner as the orig-
c 113, s. 84.

jna] p]a in tifF might have done.

Actions con- 136. In case the letters of an executor, administrator or col-

tinued incase lector are revoked, pending an action to which he is a party,

of letters!—
n

tne adverse party may, notwithstanding, continue the action

1868-69, c 113, against him in order to charge him personally. If such party
s

*
8o *

does not elect so to do, within six months after notice of such

revocation, the action may be continued against the successor

of the executor, administrator or collector in the adminis-

tration of the estate, in the same manner as in case of death,

as provided in section 6ixty-four of the Code of Civil Pro-

cedure.

When execu- 137. Executors shall give bond as prescribed by law in the

tor to give following cases

:

'9°c

d
iil!

S

s?

8

86. C1 -) Where the executor resides out of the State, and no for-
' eign executor has any authority to intermeddle with the estate,
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nntil he shall have entered into bond, which must be done

within the space of one year after the death of the testator, and

not afterwards;

(2.) When a man marries a woman who is an executrix, and

if the husband in such case fail to give bond, the Court of Pro-

bate, on application of any creditor or other party interested

in the estate, shall revoke the letters issued to the wife, and

grant administration with the will annexed to some other

person

;

(3.) Where an executor, other than such as may have already

given bond, obtains an order to sell any portion of the real es-

tate for the payment of debts, as hereinbefore provided ; and

the court to whom application is made shall require, before

granting any order of sale, such executor to enter into bond.

133. Every person injured by the breach of any bond given Kemedy on

by an executor, administrator or collector, may put the same in
J

D

9

on(1 '

i
T3

18G&
s
"K

suit and recover such damages as he may have sustained,

139. Whenever the letters of an executor, administrator or Bond to be

collector are revoked his bond may be prosecuted by the per- prosecuted on

son or persons succeeding to the administration of the estate, letters.—1868-

and a recovery may be had thereon to the full extent of any '9,c. iis,s. &8.

damage not exceeding the penalty of the bond sustained by
the estate of the decedent by the acts or omissions of such

executor, administrator or collector, and to the full value of any
property received and not duly administered. Moneys so re-

covered shall be assets in the hands of the person recovering

them.
140. If complaint be made on affidavit to the Court of Pro- Requiring

bate that the surety in any bond of an executor, administrator

or collector is insufficient, or that one or more of such sureties is, ^i868"-'9, c.

or is about to become a non-resident of this State, or that the 113
'
s

-
89 -

bond is inadequate in amount, the Judge of Probate must issue

an order requiring the principal in the bond to show cause why
he should not give a new bond, or further surety, as the case

may be.

On the return of the order duly executed, if the objections

in the complaint are found valid, the Judge of Probate shall

make an order requiring the party to give further security or

a new bond in a larger amount, within a reasonable time.

141. Any surety on the bond of an executor, administrator Surety in dan-

or collector, who is in danger of sustaining loss by his surety- §f
T of l

?Sy>d
ship, may exhibit his petition on oath to the Court of Probate, to relief.—

wherein the bond was given, setting forth particularly the cir- 1868 ~' 9
'
c> 113

'

cumstances of his case, and asking that such executor, admin-
istrator or collector be removed from office, or that he give
security to indemnify the petitioner against apprehended loss,

or that the petitioner be released from responsibility on account
of any future breach of the bond. The Judge of Probate shall

issue a citation to the principal in the bond, requiring him,
within twenty days after service thereof, to answer the petition.

If, upon the hearing of the case, the Judge of Probate deem
27

new bonds or

new sureties.
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the surety entitled to relief, he may grant the same in such
manner and to such extent as may be just. And if the prin-

cipal in the bond gives new or additional security, to the satis-

faction of the court, within such reasonable time as may be*

required, the Probate Judge may make an order releasing the
surety from liability on the bond for any subsequent act

?
default

or misconduct of the principal.

Eevocatfon of 142. If any person required to give a new bond, or further

f<

e

i
erB /°r security, or security to indemnify, under the next preceding

ply.—1868-'9, two sections, fails to do so within the time specified in any such
c. 1^, s. 91. order, the Court of Probate must forthwith revoke the letters

issued to such person, whose right and authority, respecting the-

estate, shall thereupon cease.

Appointment 143. In all cases of the revocation of letters, the Judge of
of successor, Probate must immediately appoint some other person to suc-

order?—186?- ceed in the administration of the estate ; and pending any suit

*9, e. 113, s, 92. r proceeding between parties respecting such revocation, the
Judge of Probate is authorized to make such interlocutory

order as, without injury to the rights and remedies of creditors,,

may tend to the better securing of the estate.

Administering' 144. No person shall enter upon the administration of any
before letters decedent's estate until he has obtained letters therefor, under

|[ty!^is68-% tne penalty of one hundred dollars, one half to the use of the
c. ii3,s.93. informer and the other half to the State ; but nothing herein

contained shall prevent the family of the deceased from using

so much of the crop, stock and provisions on hand as may be
necessary, until the widow's year's support is assigned there-

from, as prescribed by law.

Service on ab- 145. Whenever process may issue against an executor who
sent executor, has no^ on ven bond, and the same cannot be served upon him
iio~w" rn.ftu.6 o ? i

i868-'9, c.'ii3, by reason of his absence or concealment, service of such pro-
s

-
94 - cess may be made by publication in the manner prescribed in

sections eighty-three and eighty-four of the Code of Civil Pro-
cedure.

Commissions 146. The Courts of Probate are authorized and directed to
allowed execu- allow commissions to executors, administrators and collectors on

—1868-'9, c.
' filing their final accounts for settlement, not exceeding five per

113, s. 95. cent, upon the amount of receipts and expenditures, which shall

appear to be fairly made in the course of administration ; and
such allowance may be retained out of the assets against cred-

itors and all other persons claiming an interest in the estate.

And the Court, in making such allowance, shall consider the

trouble and time expended in the management of the business :

Provided however, that in the sales of land, by order of the Su-

perior Court, for payment of debts, commissions shall not be
allowed on any larger amount of the proceeds than the sum
actually applied in payment of debts : And provided also, that

nothing in this section contained shall prevent any executor,

administrator or collector from retaining for necessary charges

i869-'70, c. and disbursements in the management of the estate. And
ii3, s. l. anj Judge of the Superior Court or any commissioner ap-
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pointed by said court, upon any plea of fully administered, to

take and state an account of the assets of any deceased

person in the hands of any executor or administrator, shall

have power and be authorized and directed to allow such ex-

<ecutor, administrator or commissioner not exceeding five per

centum upon the amount of receipts and expenditures which

shall appear upon the trial of said cause or taking of such ac-

count to have been fairly made in the course of administra-

tion.

14:7. An executor, administrator or collector, who has filed Executors,

Ms final account for settlement in the Court of Probate, may, f^™7̂ *
&t any time thereafter, file bis petition against the parties in- settlement.—

terested in the due administration of the estate, in the Supe-
J

86̂ ' 9
'
0,113

'

rior Court of the county in which he qualified, setting forth

the facts, and praying tor an account and settlement of the

estate committed to his charge. The petition shall be proceed-

ed on in the manner prescribed by law in other cases of special

proceedings ; and, at the final hearing thereof, the Judge of

the Court, either in term time or vacation, may make such

order or decree in the premises as shall seem to be just and
right.

148. When any balance of money or other estate, which is Payment of

due an absent defendant or infant without guardian, is found I
e

^
a^v

°

e

r

£ra
in the hands of an executor, administrator or collector who due absentee

has preferred his petition for settlement, the Judge may direct ?L1

^Pq
or

'"T13
such money or other estate to be paid and delivered to the s . 97. '

'

Clerk of the Superior Court, to be invested upon interest, or

otherwise managed under the direction of the Judge, for the

use of such absent person or infant.

149. Every Clerk of the Superior Court, who may be in- Liability and

trusted with money or other estate in such case, shall be liable, ^p^^J^q
on his official bond, for the faithful discharge of the duties en- _>g° c .

1*13, s .

joined upon him by the Judge in relation to said estate, and 98 -

he may receive such compensation for his services as the Judge
may allow.

150. All persons succeeding to the real or personal property Heirs, &c,
of a decedent, by inheritance, devise, bequest or distribution, jP^ty lia^e

shall be liable jointly, and not separately, for the debt of such _^i868-'9', c.°'

decedent. *

'

m, s. 99.'

151. No person shall be liable, under the preceding section, Limit of lia-

beyond the value of the property so acquired by him, or for Jjp^rf
868"

any part of a debt that might by action or other due proceed- ioo?"

ing have been collected from the executor, administrator or

collector of the decedent, and it is incumbent on the creditor

to show the matters herein required to render such person
liable.

152. In any such action, the recovery must be apportioned Apportion-

in proportion to the assets or property received by each de- Svery. Costs.

fendant, and judgment against each must be entered accord- —ism-% c.

ingly. Costs in such actions must be apportioned among the
113, s ' 101,
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Priority of
debts.—1S68-
% c. 113, s.

102.

B'efence.

Other debts
of equality or
priority.—
1868-'9,, c.113,-

8. 103,

Debts paid
estimated as

if unpaid,
when.—1868-
-'9, c. 113, s.

104.

Conveyance
by heir or de-

visee void,
when.—1868-
'9, c. 113, s.

105.

How to compel
contributions
among devi-
sees and lega-
tees.—1868-'9,
c. 113, s. 106.

Specific devi-
see, when en-
titled to con-
tribution.

—

1868-'9,c. 113,
s. 107.

Of what lands
an after-born
child's share
to be allotted.
—1868-'9, c.

113, s. 108.

several defendants, in proportion to the amount of the recov-

ery against each of them.
153. Every person who is liable for the debts of a decedent

under section one hundred and fifty must observe the same
preferences, in the payment thereof, as are established in this

chapter ; nor shall the commencement of an action by a creditor

give his debt any preference over others.

154. The defendants in such action may show that there are
unsatisfied debts of a prior class, or of the same class with that

in suit. If it appears that the value of the property acquired

by them does not exceed the debts of a prior class, judgment
must be rendered in their favor. If it appears that the value

of the property acquired by them exceeds- the amount of debts

which are entitled to a preference over the debt in suit, the

whole amount, which the plaintiff shall recover, is only such
a portion of the excess as is a just proportion to the other

debts of the same class with that in suit.

155. If any debts of a prior class to that in which the suit

is brought, or of the same class, has been paid by any defen-

dant, the amount of the debts so paid shall be estimated, in

ascertaining the amount to be recovered, in the same manner
as if such debts were outstanding and unpaid, as prescribed in

the preceding section.

156. All conveyances of real property of any decedent made
by any devisee or heir at law,, within two years from the grant

of letters, shall be void as to the creditors, executors, admin-
istrators and collectors of such decedent; but such convey-

ances to bo7ia fide purchasers for value and without notice, if

made after two years from the grant of letters, shall be valid

even as against creditors.

157. The remedy to compel contribution shall be by petition

filed in the Superior Court against the personal representatives,

devisees, legatees and heirs also of the decedent, if any part of

the real estate be undevised, within two years after probate of

the will, and setting forth the facts which entitle the party to

relief. The suit shall be commenced and proceeded on in the

manner prescribed by law in case of other special proceedings

;

and the costs therein shall be within the discretion of the court.

158. If, upon the hearing of any petition for the sale of real

estate to pay debts, under this chapter, the court decree a sale

of any part that may have been specifically devised, the devisee

shall be entitled to contribution from other devisees, according

to the principles of equity in respect to contribution among
legatees. And the children and issue provided for in sections one
hundred and twelve and one hundred and thirteen of this chap-

ter, shall be regarded as specific devisees in such contribution.

159. The share of an after-born child in real estate shall be

allotted to him out of any lands not devised, if there be enough
for that purpose ; and if there be none undevised, or not enough,

then the whole share, or the deficiency, as the case may be,

shall be made up of the lands devised ; and so much thereof
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shall be taken from the several devisees according to their re-

spective values, as near as may be convenient, as will make the

proper share of such child.

160. The share of an after-born child in the personal estate Ofwhatper-

shall be paid and delivered to him out of any such estate not 3^b share
bequeathed, if there be enough for that purpose ; and if there to be allotted.

be none undisposed of, or not enough, then the whole share, n3
8

s

8_

i09
C '

or the deficiency, as the case may be, shall be made up from
the estate bequeathed ; and so much shall be taken from the

several legacies, according to their respective values, as will

make the proper share of such child.

161. If, after satisfaction of the child's share of real estate intestate es-

out of undevised lands, there be a surplus of such lands, and t£
^
e

}°.
be aP"

, ,
' tip i

plied m exon-
there be no personal estate undisposed ot, or not enough to eration of es-

niake up his share of such estate, then the surplus of undevised tate devised

land, or as much as may be necessary, shall be sold and the — is68-'9, c.

proceeds applied to making up his share of personal estate. 113
'
s

-
no -

And if, after satisfaction of the child's share of personal estate

out of property undisposed of by the will, there be a surplus

of such property, then the surplus thereof shall be applied, as

far as it will go, in exoneration of land, both devised and
descended ; and the same shall be set apart and secured as real

estate to such child, if an infant, non compos^ or feme covert.

162. Upon the allotment to such child of any real estate in Decree of con-

the manner aforesaid, he shall thenceforth be seized thereof in tribution.—

fee simple; and the court shall give judgment severally, in gfili.
9 ' °"

3
'

favor of such of the devisees and legatees, of whose lands and
legacies more has been taken away than in proportion to the

respective values of said lands and legacies, against such of said

devisees and legatees, of whose lands and legacies a just pro-

portion has not been taken away, for such sums as will make
the contribution on the part of each and every of them equit-

able, and in the ratio of the values of the several devises and
legacies.

163. An after-born child after such decrees shall be considered After-born

and deemed in law a legatee and devisee as to his portion, shall ^vfslfaEuf
1

be styled as such in all legal proceedings, and shall be liable legatee, when.

to all the obligations and duties by law imposed on such : Pro- JTo
86

.

8"-^ 0,

vided always, that all judgments or decrees, bona fide, obtain-

ed against the devisees and legatees previously to the prefer-

ring of any petition, and which were binding upon, or ought
to operate upon, the lands and chattels devised or bequeathed,
shall be carried into execution and effect notwithstanding, and
the petitioner shall take his portion completely subject thereto :

And provided also, that any suit instituted against the devisees
and legatees previously to such petition shall not be abated or

abateable thereby, nor by the decree thereon, but shall go on
as instituted, and the judgment and decree, unless obtained
by collusion, be carried into execution ; but on the filing of the
petition, during the pendency of such suit, the petitioner, by
guardian, if an infant, may become a defendant in the suit.
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How" executor
to proceed if

no petition be
filed.—1868-
'9, c. 113, s.

113.

Refunding
bonds to be
filed.—1868
c. 54, s. 1.

Power of
Clerks of Su-
perior Courts.

1868, c. 54, s.

2.

Transfer from
County to Su-
perior Courts.

1868, c. 54, s.

3.

Cases of sale

of real estate,

&c, final or-

ders, not made
before the
present Con-
stitution may
be transferred
to Superior
Court.—1871-
'2, c. 161.

Proviso.

164. In case no petition shall be filed within two years, as

herein prescribed, the executor or administrator with the will

annexed, before he shall pay or deliver the legacies in the will

given, or before paying to the next of kin of the testator any
residue undisposed of by the will, shall call upon the legatees,

devisees, heirs and next of kin, and the said after-born child,

by petition in the Superior Court, to litigate their respective

claims, and shall pray the court to ascertain the share to which
said child shall be entitled, and to apportion the shares and
sums to which the legatees, devisees, heirs or next of kin shall

severally contribute toward the share to be allotted to said

child, and the court shall adjudge and decree accordingly.

165. Hereafter all refunding bonds taken by executors and
administrators with the discriptive lists of the property deliv-

ered, shall be filed in the office of the Clerk of the Superior
Court of the County, within ninety days after they shall have
been taken, and the clerk shall cause a record to be made
thereof.

166. The clerks of said courts shall have as full and ample
power in every respect whatever as to the filing and recording

of said bonds and lists as the County Courts formerly had ; in-

cluding the power to allow them to be filed now as of the

proper term, in all cases where they were not filed at the first

term of the proper court, after being executed, and the clerk

in all such cases is to exercise a sound discretion according to

circumstances.

167. All refunding bonds and descriptive lists now on file in

the County Courts shall be delivered up to the Clerks of the

Superior Courts, to be filed in their offices and made records

therein.

168. All cases for the sale of real estate for assets heretofore

in the County Courts, in which only final orders for collection

and application or distribution of purchase money and making
titles were not made before the adoption of the present Con-
stitution, may at the instance of any person interested be trans-

ferred as other cases to the Superior Court of the county

where such proceeding was pending, and such court shall have
full authority to make all necessary orders to complete the same :

Provided, this shall not apply to cases litigated at time of

passage of this chapter.

Sec. 40. 65 N. C, 240 ; 66 lb., 590.

Sec. 61. 67 N. C, 261.

Sec. 93. 66 N. C, 367.

Sec. 105. 66 N. C.,345.
Sec. 156. 66 N. C, 305.
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CHAPTER 46.

EXPRESS COMPANIES.

Articles not called for within a specified time may be sold. Application of pro-
ceeds of sale.

1. Whenever any express company, exercising the right and A^Kle? nat

privilege of transportation for hire in the State, shall have re- within a spe-

ceived at the place designated for their delivery any articles of cifiedtime

property, and the same shall not be called for and delivered ™i87i^I° e."

according to the terms upon which such company may have 17a.

agreed to carry them, within six months from and after the

time of receiving them at said place of delivery, then and in

that case it shall be lawful for such company to sell for cash

the said articles of property at public auction at such place as

may be designated by the company, after having duly adver-

tised the time, place and terms of sale for the space of thirty

days in some newspaper published in the county, or as near

thereto as may be, wherein such sale is intended to be made ; Application -of

and the proceeds of sale shall be applied in the first place to faie°

eeds °f

the payment of all costs and charges of carriage due to such

company, together with all expenses incident to the making of

such sale, and then the residue, if any, to be deposited in some
convenient national bank, located in the State, to be selected

by the company, for the use and benefit of such person as may
be entitled thereto.

CHAPTER 47.

FAIRS.

Section

1. Fairs appointed by County Com-
missioners .

2. Commissioners appointed who may
regulate fairs.

3. Inhabitants to have free liberty of

fairs.

4. Appointment of police.

Section

5. Policemen to be sworn. Powers.

6. Duties of police.

7- Violation of rules of society a mis-

demeanor.

8. Exemptions from seizure under ex-

ecution, &e.

$. Society may appoint auctioneer.

L The Connty Commissioners, a majority being present, pairs appoint-

may appoint fairs in their respective counties, at such places ed by county

Z* • J x
l

p ,i . » A 'commisskm-
as they may judge most proper for the convenience ot the in- ,ers.—E. c, c.

habitants, so as to give encouragement to industry, by collecting 47, a. l.

the inhabitants for the purpose of bartering and selling all such
articles as they may wish to dispose of.

2. When any Board of County Commissioners may resolve Commission-
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ers appointed, to establish a fair, tb-ey shall appoint commissioners,, a majority
who may reg- f wnom mav regulate and conduct the same by a system of
ulate fairs.— . , ,. 1

&
i c i -»

E. c, c. 47, s. by laws lor the government thereol, to be approved by the
2 - Board and entered of record ; and such rules being consistent

with the law of the land,, shall be as valid and effectual as if

they had been expressed by act of Assembly.
Inhabitants to 3. The inhabitants of any county wherein a fair may be es-

eityof'fSrs?--
tablished shall have free liberty to attend the same, dispose of

E. a, c. 47, &. and buy or barter the articles brought thereto ; subject, never-
3 -

theless, to such rules as the commissioners may form for the
regulation thereof.

Appointment 4. The agricultural, horticultural or other society for the en-

vo^
ol
M
Ce
;~iQw couragement of agriculture or mechanical or other industrial

J 6*0-1, c. lbl,. ~.
.

~ ... , „ 1 „ ^
s. l. art or business, incorporated by any law of this State or acting

under a general law, shall, for the preservation of order and
the protection of exhibitions, have power by their executive

committee or other authorized officers, to appoint policemen
with the powers and duties hereafter mentioned.

Policemen to 5. Such policemen shall be sworn to the performance of their

i870^i
rn

184 duty ^ewre a judge, mayor or other chief officer of any city

8 . 2.
' or town, or any justice of the peace, whereupon they shall have
the same power and duties for the arrest of criminals and dis-

orderly persons as are possessed by the constables or policemen
of any city or town, within the fair grounds or within one-

Powers, hundred yards thereof, and such power and authority shall

continue for a period extending from Friday before the week
of the fair to Tuesday after the same, both inclusive.

Duties of po- 6. It shall be the duty of such policemen to assist in carrying

c^iST^s"'
1

' ^n*° e^'ect *ne rules aud regulations adopted by the lawful au-

thorities of such agricultural or other societies as aforesaid, and
any drunken or disorderly person, or any person who shall,.

after being warned, continue to break the rules or regulations

of the society, may be excluded or removed from the fair-

grounds, and if after being so excluded, he shall offer to enter

the same without the permission of the society, he shall be
guilty of a misdemeanor.

violation of 7. If any person shall, without license of the owner, or any

t^rmfsde-
16" agri

c

li 1 1u ral or other society as aforesaid, unlawfully carry away,.

meaner.—1870 remove, destroy, mar, deface or injure anything animate or in-
-'I,ci84,s. animate, while on exhibition on the grounds of any such so-

ciety, or going to or returning from the same, he shall be guilty

of a misdemeanor. It shall be sufficient in an}7 indictment for

any such offence, or for the larceny of any such thing, animate
or inanimate as aforesaid, to charge that the thing so carried

away, destroyed, marred, injured or feloniously stolen, is the

property of the society to which the said thing shall be for-

warded for exhibition.

Exemption 8. Anything animate or inanimate shall not be liable to
from seizure seizure under execution, attachment or other process of law,

tions, &c— while on exhibition on any fair grounds of any such society as
isTo-'i^c. 184, aforesaid

>
or going to or returning from any such grounds,.
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such exemption being only for a period of five days before and

five days after any fair.

9. Any agricultural society shall have power to appoint an Society may

auctioneer to sell at auction things animate or inanimate, which tSneer!—mo
have been exhibited at any fair on the fair grounds, and such -'1, c. 184, s.

sales being made during the week of the fair, shall not be liable 6 -

to taxation, nor shall such auctioneer, selling only as aforesaid,

be liable to pay a license tax.

CHAPTER 4

FENCES.

Section

1. Planters to keep sufficient fences.

2. What water courses sufficient in-

stead of a fence.

3. General rule as to persons having a

common fence.

4. Eule when one owner has put up

fence.

5. Value offence, how ascertained.

6. What the report to state.

7. Eeport to be returned to the regis-

ister of deeds.

Section

8. Who hound by judgment on report.

9. Eemedy in case of delinquency.

10. How owner may relieve himself of

liability.

11. Five electors may petition for water

courses to be made a lawful fence.

12. Notice.

13. Power of Commissioners.

14. Orders to be made of record.

15. Acts partially repealed.

1. Every planter shall make a sufficient fence about his Planters to

cleared ground under cultivation, at least five feet high, unless 5^^^^
where there shall be some navigable stream or deep water- c . 48, s. l."

course that shall be sufficient, instead of such fence.

2. The Dan river, from the town of Madison to the Stokes what water

County line, and east to the Virginia line, is declared a water- courses suffi-

dent iiistCcici

course sufficient instead of a fence; also the following water- f a fence—
courses, to-wit : the Roanoke river for that side of cultivable i 860

>
c

-
40

^_

lands being in Martin County immediately on its banks; also i866-"r, c. 82.

the Cape Fear river bordering on the county of Brunswick
; PR

ape
,?

ear-™
the Tar river from the dam at the falls through the whole ex- Tar.—186*6-'

7,

tent of Edgecombe County to the Pitt County line ; the Eeuse 9- 83 -

river from its upper falls down to the lower line of David >9^c!205.—
Smith's plantation below the county bridge known as Turner's i869-'7o, c

%
bridge over the -Neuse; the Reedy Fork of Haw River from Jffe"

1872
'
3 '

its junction with that river to the public bridge at the mills of Haw.—1868-

L. W. Somers, in the county of Guilford, being the distance of
' 9

'

c
'
230,

about five miles ; the Tar river from the point where the line Tari869-'7o,

between the counties of Nash and Edgecombe crosses said river
c '

up to Lemon's bridge, a distance of about seven miles : Pro-
vided, that all parties taking the benefit of this section shall

connect their fences with the river by extending freshet proof
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hurall or fences into the river at low water mark ; the
Dan.—1869- Dan river from the month of Flat Shoal creek to the month of
'70, c. 201. Buck Island creek : Provided, that all parties taking the bene-

fit of this clause shall connect their fences with the river ; the
Yadkin.—1870 South Yadkin river in the counties of Rowan and Davie from

Peter W. Hairston's mill dam to the mouth of Beaver Dam
Dan.—i870-'i, branch in Rowan County ; the Dan river from the State line
c. 187. near Perkin's ferry to the Leaksville bridge near the mouth of
Smith—1870- Smith river ; the Smith river from its mouth to the State line

;

Deep."— 1*870- Deep river from Columbia Factory in Randolph County to the
'l, c. 269. Moore County line : Provided* that all persons or parties

taking the benefit of this clause shall connect their fences with
Yadkin.—1871 said river ; the Yadkin river from the Wilkes line through
-'2, c. 87. the counties of Yadkin, Surry and Forsyth to the Forsyth and
i87i-'2, c. 141. Davie lines ; Dutchman's creek in the county of Davie from

the bridge near James Haine's on the public road leading from
Mocksville to Fulton, to Dulin and to Sheek's mill.

General rule 3. Where two or more persons shall have lands adjoining,

havm^acom- which shall be either cultivated or used as a pasture for stock,

mon fence— the respective owners of each piece of land shall make and
i868-'9, c. 275, ma i n tam tne one-half of the fence upon the dividing line.

Rule when 4. Where the owner of one piece shall have chosen neither
one owner has

^ cultivate his land, nor to pasture, nor to permit his stock to
put up tence. . .,. \ -. ,1 n i -i

• i • i i—1868-'9, c. run on it, it he shall afterwards do either, without so enclosing
275, s. 2. such stock that they cannot enter on the lands of such adjoin-

ing owner, he shall refund to such owner one-half the value at

that time of any fence erected by him on the dividing line.

Vaine offence, 5. The value of fence shall be ascertained as follows: Either

owner may summon the other to appear before any Justice of

the Peace of the township in which the dividing line is situ-

ated ; or if it be situated in more than one township, then be-

fore any Justice of the Peace of any township in which any
part of it is situated. In his summons he shall name a day
certain, not less than five days after the summons, for the ap-

pearance of the defendant; it shall also state the purpose of

the summons to be the adjustment of all matters in contro-

versy respecting the dividing fence between the parties. The
Justice shall hear the complaint and defence. If the facts be
found such as to entitle either party to demand contribution of

the other, the Justice shall call on the complainant to name an

indifferent person, qualified to act as juror of the township,

and if the complainant refuse the justice a-hall name one for him.

The justice shall then call on the defendant to name an indiffer-

ent person, qualified to act as juror of the township, and if the

defendant refuse the justice shall name one for him. The jus-

tice shall then name a third indifferent person qualified to act

as juror. These three persons, qualified to act as jurors, or

any two of them, shall view the premises and decide all

matters in controversy between the parties, relating to a

fence on the dividing line. They shall make a written

report to the justice, who shall give judgment thereon,

how ascertain

ed,—1868-'9,
c. 275, s. 3.



Chap. 48.] fences. 427

and for the costs, which shall be paid by the owners of the

several pieces of land equally. The persons qualified to act as

jurors shall receive each one dollar per day. The fees of the

justice and constable shall be as in other cases. Either party

may appeal as is provided for in other cases of justice's judg-

ment.
6. The report of the persons qualified to act as jurors shall what the re-

also state the sort of fence which ought to be kept up, and as- P. *1 fm^l t0

i
•

i it i. «i. £ 'j i.«
state.—1868-

sign to each owner, in such manner as that it may be ldenti- »9
}
c . 275, s. 4.

jfied, the part which he shall keep up.

I. The justice shall return the report, together with a tran- Eeporttobe
script of the proceedings, to the register of deeds of his returned to

county for registration. The justice shall collect from the allds?—1868-
parties the fees of the register, and pay the same to him. '9, 0. 275, s. 5.

8. The final judgment upon the report of the persons quali- who hound
fied to act as jurors shall be binding on the owners of the by judgment

respective lands and their assigns, so long as such ownership lses-^V^s,
shall continue, or until the same shall be set aside, modified or 8 - 6 -

reversed.

9. If an}' person who is liable to build or keep up a part of Eeme(iy jn
any division fence, shall fail at any time to do so, the owner of case of deiin-

the adjoining land, after notice, may build or repair the whole, i$£%'7"
275

and recover of the delinquent the one-half of the cost before s. 7.

any court having jurisdiction.

10. If any owner of land liable to contribute for the keep- How owner
ing up of a division fence, shall determine neither to cultivate may relieve

his land nor to permit his stock to run thereon, he may give biiity!—1868-'

the adjoining owner six month's notice of his determination; '9, c. 275, s. 8.

and in that case, at any time after the expiration of such notice,

and between the first day of January and the first day of

March, but at no other time, he may remove the half of the

fence kept up by him ; and shall be no longer liable to keep up
the same.

II. Any five electors, residents of the same county, may ap- Five electors

ply to the County Commissioners in their respective counties, at m&y petition

any regular meeting of the same, by written petition praying couSe^o be
that any water course, or any part of any water course in their made a lawful

respective counties, may be made a lawful fence. ^ct iii
8

sfi.
12. Notice of such petition shall be posted forty days at the Notice.—1872

court house door, by the clerk of the board, before such peti-
-' 3

>
0.112,3.2.

tion shall be acted upon.
13. Upon the hearing of such petition, the County Com- p0Wers of

missioners, who shall hear the same, are hereby authorized and commission-

empowered to declare any water course or any part of any ^liT
1

®.
7^' 8

'

water course to which the petitiou applies a lawful fence.

14. Any order made under section thirteen of this chapter orders to be
shall be made of record and signed by the chairman, and may made of re-

be rescinded at any time by the Board of County Commission- ^'f.Tii^T. 4.

ers, at any regular meeting.

15. The several acts of the General Assembly heretofore Acts partially

passed and ratified, declaring certain water courses in part or repealed.—
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i872-'s c. 112, in whole, lawful fences, are hereby so far repealed as to enable,
s. 5. authorize and empower the County Commiseioners in their

respective counties to declare any of such acts null and void,

by an order of theirs, which shall be of record, and signed by
the chairman.

Section 1. 8 Ire., 229 ; 3 Ire., 506 ; 64 N. C, 305.

CHAPTER 49.

FORCIBLE ENTRY AND DETAINER.

Section

1. Forcible entry indictable.

2. Summary remedy before Justice for

forcible entry and detainer. Ees-

titution made.

3. Jurors to be summoned. Penalty

on officer and jurors for neglect.

4. Penalty on Sheriff and others failing

to assist Justice.

Section

5. Eestitution not awarded, if party

has been in possession three years.

6. Proceedings returned to Superior

Court.

7. Justices and others not indictable

unless acting maliciously. Court

may amend all defects.

1. None shall make entry into any lands and tenements, or

term for years, but in case where entry is given by the law;

and in such case, not with strong hand nor with multitude of

people, but only in a peaceable and easy manner ; and if any
man do the contrary, he shall be deemed guilty of a misde-

meanor.
2. Where any person shall make forcible entry, as aforesaid,

dy before or having entered peaceably shall hold forcibly, upon complaint

being made to any justice of the peace, the justice shall take

sufficient power of the county, and go to the place where the

force is made, and there, or at some other convenient place,

according to his discretion, (whether the person making such

forcible entry, or holding forcibly, be present, or else departed

before the coming of the justice,) he shall inquire of the forci-

ble entry or forcible detainer complained of, by a jury of good
and lawful men to be by him then and there sworn and im-

pannelled; and if the jury shall find the force as charged, the

justice shall recognize the person convicted of such force to the

ensuing Superior Court, to answer any indictment that may be

preferred against him; and the justice shall cause the land and
tenements or term for years, so entered or held as aforesaid, to

be re-seized, and shall put the party turned out in full posses-

sion of the same.

Jurors to be 3. When complaint shall be made as aforesaid, the justice

summoned by shall issue a precept, directed to the sheriff or other proper

Forcible entry
indictable.

—

E. C, c. 49, s.

1.

Summar
reme
Justice for
forcible

entry and de-
tainer. Ees-
titution made.
—E. C, c. 49,

s.2.
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officer of the county, commanding him to cause to come before order of Jus-

such justice, at such time and place as shall be therein men- J,^^
Penalt

2j

tioned, sufficient indifferent freeholders, to inquire as aforesaid jurors for neg-

of such forcible entry and detainer. And if the sheriff* or
l

ech~\c ->

other officer shall fail to execute such precept, he shall pay a

fine of forty dollars for every default, and moreover be subject

to such fine for contempt as the justice may in his discretion

impose; and each juror shall be subject to a fine of twenty
dollars for failing to attend according to his summons.

4. The sheriff, and such others as he or the said justice shall Penalty on

order and command for that purpose, shall, upon pain of im- ^j™ fining
prisonment, go and assist the justice in arresting the offenders, to assist Jus-

and also in causing restitution to be made of the lands and
J;

10

^
-
f

•

4
C,

»

tenements or term for years entered or held by force as afore-

said.

5. No restitution, upon any indictment or finding of forcible Restitution

entry or holding with force, shall be made if the person in- not awarded

dieted hath had the occupation or been in quiet possession for beeninpos-

the space of three whole years together, next before the day of sessionjhree

such indictment found, and his estate therein not ended or de- c?S^s75.' '

termined, which the party may allege for stay of restitution
;

and restitution shall stay till that be tried, if the other party

will deny or traverse the same ; and if such allegation be found
against the person indicted, he shall pay such costs and dam-
ages to the other party as shall be assessed by the judge or

justices before whom the same shall be tried, to be recovered

and levied as in other actions.

6. Of all the proceedings before the justice he shall make a Proceedings

record, and return the same to the Superior Court of his county, superior
*°

to be kept among the records of the court. Court.—r. c,

7. No justice of the peace, juror, witness, officer or party. j^oeBand
acting in any proceedings had under this chapter, shall be liable others not in-

to indictment for any error, defect or informality in form or ^g^®' un~

substance in any such proceedings, unless it appears in evidence Court may
that the justice, juror, witness, officer or party acted wrong,

f
m
f
n
^jQ

wilfully and of malice ; and the Superior Court, to which the c . 49J s. 7.

'
J

proceedings are returned, may at any time amend all defects

in form or substance therein.

Sectiok 1. 1 Jones, 119 ; 8 Ire., 315 ; lb., 84 ; lb., 127 ; 4 D. & B., 192.
Sec. 2. 8 Ire., 15 ; 3 lb., 123 ; i lb., 325 ; 1 D. & B., 324 ; 1 Mur., 392 ; Phillips,

164; lb., 167; lb., 240.
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CHAPTER 50.

FRAUDS AND FRAUDULENT CONVEYANCES.

Section

1. Conveyances of lands or goods made
to defraud creditors, void.

2. Conveyances of lands, &c, to de-

fraud purchasers, void.

3. Voluntary conveyances not deemed

fraudulent as to creditors merely

because of indebtedness of donors.

Indebtedness evidence only, of

fraud, to be left to the jury.

4. Conveyances bona fide upon good

consideration, valid.

5. Bona fide purchases without notice,

under deeds made on a legal con-

sideration, valid.

Section

6. Purchasers of estates fraudulently

conveyed to have relief.

Y. Persons removing debtors to hin-

der, delay or defraud creditors

liable for their debts.

8. Contracts charging executors, &c,
personally, or any person, with

the debt, &c, of another, to be in

writing.

9. Contracts with Cherokee Indians to

be in writing subscribed by two

witnesses.

10. Contracts for the sale of land void

unless in writing.

Conveyances X> For avoiding and abolishing feigned, covinous and fraud-
of lands or ulent gifts, grants, alienations, conveyance, bonds, suits, judg-

K. c
l.

efrauofcred- ments and executions, as well of lands and tenements as of
itors, void.— goods and chattels, which may be contrived and devised of

'
8

* fraud, to the purpose^and intent to dela}', hinder and defraud

creditor and others of their just and lawful actions and debts,

The General Assembly of North Carolina do enact, That
every gift, grant, alienation, bargain and convenance of lands,

teuements and hereditaments, goods and chattels, by writing or
otherwise, and every bond, suit, judgment and execution, at

any time had or made, to or for any intent or purpose last be-

fore declared and expressed, shall be deemed and taken (only

as against that person, his heirs, executors, administrators and
assigns, whose actions, debts, accounts, damages, penalties and
forfeitures, by such covinous or fraudulent devices and practices

aforesaid, are, shall or might be in anywise disturbed, hindered,

delayed, or defrauded,) to be utterly void and of no effect ; any
pretence, color, feigned consideration, expressing of use, or any
other matter or thing to the contrary notwithstanding.

2. Every conveyance, charge, lease, or incumbrance of any
lands or hereditaments, if the same be made with the actual

intent in fact to defraud such person, as hath purchased or shall

purchase in fee-simple, or for lives or years, the same lands or

hereditaments; or to defraud such as shall purchase any rent

or profit out of the same, shall be deemed utterly void against

such person, and others claiming under him, who shall pur-

chase for the full value thereof, the same lands or heredita-

ments, or rents or profits out of the same, without notice be-

fore and at the time of his purchase, of the conveyance, charge,

lease, or incumbrance, by him alleged to have been made with

intent to defraud ; and possession taken or held by or for the

Conveyances
of lands, &c,
to defraud
purchasers,
void.—Pv. C,
C. 50, s. 2.
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person claiming under such alleged fraudulent conveyance,

charge, lease or incumbrance, shall be always deemed and
taken as notice in law of the same.

3. No voluntary gift or settlement of property by one in Voluntary

debted shall be deemed or taken to be void in law, as to cred- conveyances

itors of the donor or settler prior to such gift or settlement, by fraudulent as

reason merely of such indebtedness, if property, at the time of t0 creditors,

making such gift or settlement, fully sufficient and available for JSuseofin-

the satisfaction of his then creditors, be retained by such donor debtednessof

or settler ; but the indebtedness of the donor or settler at such debtedness
11"

time shall be held and taken, as well with respect to creditors evidence only

prior as creditors subsequent to such gift or settlement, to be feft to tne°
e

evidence only from which an intent to delay, hinder or defraud jury.—R. c,

creditors may be inferred ; and in any trial at law, shall, as
c

"
'

s- '

such, be submitted by the court to the jury, with such obser-

vations as may be right and proper.

4. Nothing contained in the foregoing sections shall be con- Conveyances

strued to impeach or make void any conveyance, interest, limi- tood^ons^ci-
G

tation of use or uses, of or in any lands or tenements, goods or eration, valid.

or chattels, bona fide made, upon and for good consideration, ~J-
c -' c

-
50

>

to any person not having notice of such fraud.

5. No conveyance or mortgage made to secure the payment Bonafide pr-
of any debt or the performance of anv contract or agreement chases without

notice "iincLer

shall be deemed void, as against any purchaser for valuable or deeds made
other good consideration of the estate or property conveyed, on illegal con-

sold, mortgaged or assigned, by reason that the consideration valid.—B.' c,
of such debt, contract or agreement, shall be forbidden by law, c

-
50

>
s - 5 -

if such purchaser, at the time of his purchase, shall not

have had notice of the unlawful consideration of such debt,

contract or agreement.

6. Purchasers of estates previously conveyed in fraud of Purchasers

creditors or purchasers, shall have like remedy and relief as fraudulently

creditors might have had before the sale and purchase. conveyed, i-o

7. If any person shall remove, or shall aid and assist in re- e! agio's,
moving, any debtor out of any county in which he shall have 6.

resided for the space of six months or more, with the intent, Moving debt-
by such removing, aiding or assisting, to delay, hinder or de- ors to hinder,

fraud the creditors, or any of them, of such debtor, the person
|[jjjj

°*
efft

~

so removing, aiding or assisting therein, and his executors or ors, liable for

administrators, shall be liable to pay all debts which the debtor S^jf ^
ebAs,

T~
i • . • i n i«ii &• U.j C. 50, S.

removed may justly owe in the county from which he was so u.

removed ; and the same may be recovered by the creditors,

their executors or administrators, by a civil action.

8. No action shall be brought whereby to charge an execu- contracts

tor or administrator upon a special promise to answer damages charging exec-

out of his own estate, or to charge any defendant upon a special personally, or

promise to answer the debt, default or miscarriage of another "^JF^^
person, unless the agreement, upon which such action shall be <&<>., of anoth-

brought, or some memorandum or note thereof, shall be in cr, to be in

writing, and signed by the party charged therewith or some c.^c^s. 15.

other person thereunto by him lawfully authorized.
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Contracts
with Chero-
kee Indians
to be in wri-
ting, sub-
scribed by two
witnesses.

—

R. C, c. 50, s.

16.

Contracts for

Ihe sale of
land void un-
less in wri-
ttng.—R. C,
c. 50, s. 11.—
1868-'9, c. 156,

s. 33.

9. All contracts and agreements of every description made
after the eighteenth day of May, one thousand eight hundred
and thirty-eight, with any Cherokee Indian, or any person of

Cherokee Indian blood, within the second degree, for an amount
equal to ten dollars or more, shall be void, unless some note or

memorandum thereof be made in writing, and signed by such
Indian or person of Indian blood, or some other person by him
authorized, in the presence of two witnesses, who shall also

subscribe the same.

10. All contracts to sell or convey any lands, tenements or

hereditaments, or any interest in or concerning them, shall be
void and of no effect unless such contract, or some memoran-
dum or note thereof, shall be put in writing and signed by the

party to be charged therewith, or by some other person by him
thereto lawfully authorized.

Section 1. 13 Ire., 132 ; 11 Ire., 339; 4 Ire., 102; 7 lb. Eq., 21 ; 4 Ire., 529
;

Bus. Eq., 170; 1 Jones Eq., 328 ; 1 Ire., 553 ; 7 Ire., 341; 7 Ire., 470; 9 Ire., 191

;

lb., 365 ; 11 Ire., 347 ; lb., 339 ; Bus., 105 ; 3 Dew, 12 ; lb., 144 ; 4 Dev., 197 ; 1
Jones, 559 ; 1 Ire., 179 ; 5 lb., 569 ; 1 Jones, 413 ; 6 Ire. Eq., 394 ; 2 Jones, 444 ; 3
Jones, 85 ; lb., 335; 4 Jones, 66 ; lb,, 150 ; lb., 301 ; 6 Jones, 128

; 7 Jones, 300;
lb., 313; 8 Jones, 377; 1 Winston, 292; Phillips, 515; 3 Jones Eq., 4 ; 5 Jones
Eq., 75 ; m N. C, 547 ; 67 N. C, 63.

Sec. 2. 2 Mur., 171 ; 4 D. & B., 278 ; 2 Hay., 57 ; 3 Mur.,429 ; 3 Jones, 85; lb.,

290 ; 4 Jones, 66 ; 6 Jones, 14 ; 3 Jones Eq., 449 ; 4 Jones Eq., 58 ; 5 Jones Eq., 26.

Sec. 3. 10 Ire., 496 ; Bus. Eq., 145 ; 1 Jones, 67.

Sec. 4. Hire., 89; 10 Ire., 302; 8 Ire., 340 ; 13 Ire., 265 ; 4 D. &B., 201 ; 1 lb.,

29 ; 5 Ire., 91 • 3 Dev., 105 ; 1 Ire., 149 ; 1 Jones Eq., 226 ; 67 N. C, 63.

Sec. 6. 6 Jones, 450 ; 8 Jones, 45.

Sec. 7. 8 Ire., 260 ; Bus., 143 ; 1 Jones, 182 ; 2 Jones, 349 ; 3 Jones, 90 ; 6 Jones,
140 ; lb., 297 ; 8 Jones, 342.

Sec. 8. 13 Ire., 86 ; 11 lb., 195 ; lb., 298 ; 4 Dev., 261 ; 1 D. & B., 103.

CHAPTER 51

GAMING CONTRACTS.

Section

1. Gaming or betting contracts void.

2. Security for money or property lent

for betting, void.

Section

3. Players and betters competent wit-

nesses.

ah gaming or 1. All wagers, bets or stakes made to depend upon any race,

tracts

gC°n
or uPon any gaming by lot or chance, or upon any lot, chance,

void.—R. c, casualty or unknown or contingent event whatever, shall be
c 51, s. l.

unlawful; and all contracts, judgments, conveyances and as-

surances for and on account of any money or property or thing
in action so wagered, bet or staked, shall be void.

Sureties for 2. All contracts, judgments, conveyances and assurances to
money or pro- repay or secure any money, or property or thing in action,

Dettfngvoid?
r
lent or advanced for the purpose of such wagering, betting, or

—K.c 5i,s.2- staking as aforesaid, shall be void.
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3. No person shall be excused or incapacitated from eonfes- piayersand

sing or testifying touching any money or property, or thing in betters compe-

action, so wagered, bet or staked, or lent for such purpose, by e^—E.
1

c
e

,

S

c~

reason of his having won, played, betted or staked upon any 51, s. a.

game, lot or chance, casualty, or unknown or contingent event

aforesaid; but the confession or testimony of such person shall

not be used against him, in any criminal prosecution, on account

of such betting, wagering or staking.

Section 1. 12 Ire., 344 ; 64 N. C, 39.

CHAPTER 5 2

GENERAL ASSEMBLY.

See Constitution, Art. IL

SECTION

1. Members of Senate elected by new
apportionment of the State.

2. Manner of electing members of the

House of Eepresentatives until

new apportionment.

3. Date of election. Officers to be

elected.

4. Polling places, how established.

Advertised. One in each town-

ship. In cities.

•5. Secretary of State to supply registra-

tion books.

6. Books to be provided by commis-

sioners, when.

7. ^Registration of voters, how and
when appointed.

8. Duties of registrars.

9. Where electors may vote.

Eegistration books open to inspec-

tion. Eight of challenge.

Appointment of judges of election.

Their duties, &c. Commissioners

to furnish list ofjudges to Sheriff.

Judges failing to attend,

.Qualification of electors. Oath of

electors.

No registration on election day.

Proviso.

14. When judges to challenge.

15. Oath of persons challenged. When
vote to be rejected. Challenge to

be recorded. Powers of registrars,

&c.

28

10

ii

12

13

17,

1-8.

Section

16 When polls to be opened. Manner
of voting.

Eegistration books to be deposited,

&c.

No. of ballots and what to contain.

Material, colors, &c, of ballot. To
be without device.

19. Ballot boxes, how provided. Des-

cription of boxes. Who to keep

them.

20. How boxes opened and ballots

counted. What tickets to be

void,

21. Eeturns from precincts. When and
to whom made. Vote to be added

publicly. Who to be deemed
elected. Delinquent returning of-

ficer. Statement of the result

filed with the register and Sheriff.

Precinct returns to be filed.

22. Eeturning officers of senatorial dis-

tricts, when and where to meet.

When returning officers are pre-

vented from meeting on desig-

nated day. Penalty for failing to

make returns. Messenger to be

sent to county of delinquent. How
such vote to be obtained. Eeturns,

how examined. Declaration of

result.

Certificates of election, when and

how furnished. Organization of

county officers.

23.
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Secttok

24. Keturns for State officers, when,

by whom and how made. Certifi-

cate of Sheriff. To whom state-

ment to be sent. Delinquent re-

turning officer. Penalty.

25. Secretary of State to prepare and

transmit forms of returns.

26. Returns for State officers, how and

by whom opened and published.

In case of defective returns. Who
to be declared elected. In ease of

tie vote. Contested election.

27. Compensation of Sheriff or other re-

turning officer.

28. Fees of registrars.

29. Penalty for non-performance of

duty under this chapter.

30. Penalty for fraudulent registration

or voting.

31. Penalty for falsely taking oath,

32. Secretary of State to furnish copies.

33. How vacancies in General Assembly

to be filled.

34. Elections under writ from Governor

held as other elections.

35. Musters not to be on days of, nor

armed men to be assembled at the

place of election. Penalty.

36. Bribery at elections. Penalty.

37. Treating at elections. Penalty.

38. Members giving money, &c, to se-

cure election expelled.

Section

39- Members of, to convene.

40. Penalty on for failing in their du-

ties. May be remitted.

41. To have freedom of speech and be

protected from arrest.

42. Persons contesting the seat of a

member, how to proceed.

43. "Witnesses failing to give evidence

in contested elections, penalty on„

Voter compelled to testify how he

voted.

44. Pay of witnesses for attending.

45. Private laws, proceedings to secure

the passage of.

46. Journals of deposited in office of

Secretary, who shall certify copy.

47. Principal clerks to hold office until

others appointed.

48. Two door-keepers appointed by

keeper of capitol or Secretary un-

til, &c. Their pay.

49. Grave stones provided for members

interred in Ealeigh.

50. Per diem of President and Speaker..

Mileage.

51. Per diem and mileage of members.

52. Principal and assistant clerks.

53. Enrolling and engrossing clerks.

54. Door-keepers and assistant door-

keepers.

55. Employees, how to be paid.

1. After the present session of the General Assembly, and

Senat/Sected "n til the first session of the General Assembly which shall be
bynewappor- after a new apportionment of the State shall be had in accord-

state!—i8°7i- ance w *tn tne terms of tne Constitution and laws of North
% c.i74, s. l. Carolina, the Senate shall be composed of members elected

from districts constituted as follows

:

First District—Currituck, Camden, Pasquotank, Hertford,

Gates, Chowan and Perquimans shall elect two senators

;

Second District—Tyrrell, Washington, Martin, Dare, Beau-

fort and Hyde shall elect two senators

:

Third District—Northampton and Bertie shall elect one
senator

;

Fourth District—Halifax shall elect one senator

;

Fifth District—Edgecombe shall elect one senator
;

Sixth District—Pitt shall elect one senator
;

Seventh District—Wilson, Nash and Franklin shall elect

two senators

;

Eighth District—Craven shall elect one senator
;

Ninth District—Jones, Onslow and Carteret shall elect one
senator

;
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Tenth District—Duplin and Wayne shall elect two senators ; Senatorial dis-

Eleventh District—Greene and Lenoir shall elect one senator ;
tnots -

Twelfth District—New Hanover shall elect one senator
;

Thirteenth District—Brunswick and Bladen shall elect one

senator

;

Fourteenth District—Sampson shall elect one senator
;

Fifteenth District—Columbus and Kobeson shall elect one
senator

;

Sixteenth District—Cumberland and Harnett shall elect one
senator

;

Seventeenth District—Johnston shall elect one senator

;

Eighteenth District—Wake shall elect one senator
;

Nineteenth District—Warren shall elect one senator
;

Twentieth District—Orange, Person and Caswell shall elect

two senators

;

Twenty-first District—Granville shall elect one senator
;

Twenty-second District—Chatham shall elect one senator

;

Twenty-third District—Rockingham shall elect one senator

;

Twenty-fourth District—Alamance and Guilford shall elect

two senators

;

Twenty-fifth District—Randolph and Moore shall elect one
senator

;

Twenty-sixth District—Richmond and Montgomery shall

elect one senator

;

Twenty-seventh District—Anson and Union shall elect one
senator

;

Twenty-eighth District—Cabarrus and Stanley shall elect

one senator

;

Twenty-ninth District—Mecklenburg shall elect one senator
;

Thirtieth District—Rowan and Davie shall elect one senator
;

Thirty-first District—Davidson shall elect one senator
;

Thirty-second District—Stokes and Forsythe shall elect one
senator

;

Thirty-third District—Surry and Yadkin shall elect one
senator

;

Thirty-fourth District—Iredell, Wilkes and Alexander shall

elect two senators

;

Thirty-fifth District—Alleghany, Ashe and Watauga shall

elect one senator

;

Thirty-sixth District—Caldwell, Burke, McDowell, Mitchell
and Yancey shall elect two senators;

Thirty-seventh District—Catawba and Lincoln shall elect

one senator

;

Thirty-eighth District—Gaston and Cleaveland shall elect one
senator

;

Thirty-ninth District—Rutherford and Polk shall elect one
senator

;

Fortieth District—Buncombe and Madison shall elect one
senator

;

Forty-first District—Haywood, Henderson and Transyl-
vania shall elect one senator

;



436 GENERAL ASSEMBLY. [Chap. 52.

Manner of
electing mem-
bers for the
House of Kep-
resentatives
until the new
apportion-
ment.— 1871-

'2, c. 6V, s. 1.

Date of elec-

tion.—1871-%
c. 185, s. 1.

Officers to be
elected.

Polling places,

how establish-

ed.—1871-%
ch. 185, s. 2.

Advertised.

One in each
township.
In cities.

Secretary of
State to sup-
ply registra-

tion books.

—

1871-% c. 185,
s. 3.

Forty-second District—Jackson, Swain, Macon, Cherokee,
Clay and Graham shall elect one senator.

2. Until the General Assembly shall have made the new ap-

portionment, as provided by the Constitution and laws of North
Carolina, the House of Representatives shall be composed of

members elected from the counties in the following manner,
to-wit: The county of Wake shall elect four members ; the

county of New Hanover shall elect three members ; the coun-

ties of Buncombe, Caswell, Chatham, Craven, Cumberland,
Davidson, Dnplin, Edgecombe, Granville, Guilford, Halifax,

Iredell, Johnston, Mecklenburg, Orange, Pitt, Randolph, Rob-
eson, Rockingham, Rowan, Sampson, Warren, Wayne and
Wilkes shall elect two members each ; and the counties of Al-

amance, Alexander, Allegheny, Anson, Ashe, Beaufort, Bertie,

Bladen, Brunswick, Burke, Cabarrus, Caldwell, Camden, Car-

teret, Catawba, Cherokee, Chowan, Clay, Cleaveland, Colum-
bus, Currituck, Dare, Davie, Forsythe, Franklin, Gaston, Gates,

Greene, Harnett, Haywood, Henderson, Hertford, Hyde, Jack-

son, J ones, Lenoir, Lincoln, Macon, Madison, Martin, McDowell,
Mitchell, Montgomery, Moore, Nash, Northampton, Onslow,
Pasquotank, Perquimans, Person, Polk, Richmond, Ruther-
ford, Stanley, Stokes, Surr}r

, Swain, Transylvania, Tyrrell,

Union, Washington, Watauga, Wilson, Yadkin and Yancey
shall elect one member each.

3. There shall be an electionheld for the following officers,

on the first Thursday of August, in the year of our Lord one
thousand eight hundred and seventy-two :

First, Governor ; second, Lieutenant-Governor ; third, Sec-

retary of State ; fourth, Auditor ; fifth, Treasurer ; sixth, Su-

perintendent of Public Instruction ; seventh, Superintendent
of Public Works; eighth, Attorney-General; ninth, members
of Congress in the several districts; tenth, members of the

General Assembly for their respective counties and districts,

and eleventh, a county treasurer ; twelfth, a register of deeds

;

thirteenth, county surveyor; fourteenth, five county commis-
sioners; fifteenth, a coroner; sixteenth, a sheriff, for their re-

spective counties.

4. The county commissioners shall have power to establish,

alter, discontinue or create such separate places of election in

their respective counties as they may deem expedient, giving

thirty days' notice thereof by advertisement in some public

journal, if there be one published in the county, or in lieu

thereof in three places in such county and at the court house

thereof, but there shall be at least one polling place in every

township, as nearly central as possible, and there shall be a

polling place open in each ward of a city numbering over three

thousand inhabitants.

5. The Secretary of State shall, on or prior to the first Mon-
day of June, year of our Lord one thousand eight hundred and
seventy-two, provide for and forward to the commissioners of

counties, on their requisition, suitable registration books, when
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needed, for each election precinct as established heretofore,

and for any new precincts which may be established under the

last section.

6. If the commissioners of counties do not receive a sufficient Books to be

number of registration books, as provided in the last section, cJmmissio^
they are authorized and directed to provide the same for their ers, when.—

respective counties at the expense of the State.
s

8

!
1"' 2

'
C ' 185

'

7. The commissioners of counties shall select, on or before Registrar of

the first Monday of July, year of our Lord one thousand eight voters, how

hundred and seventy-two, one justice of the peace for each pointed^—
&P

~

election precinct, who shall act as registrar of voters for such 1871-% c,i85,

precinct ; and when for any cause there are not enough s * 5 '

justices of the peace to have one at each precinct, the commis-
sioners shall appoint some discreet person to act as registrar of

voters. Said commissioners shall make publication of the

names of the persons so selected, at the court-house door, im-

mediately after such appointment, and shall cause a notice to

be served upon said persons by the Sheriff.

8. Registrars shall be furnished with a registration book, Duties of reg-

and it shall be their duty to revise the existing registration i|trars.-—lsri-

books of their precinct or township in such manner that said ' '

books shall show an accurate list of electors previously regis-

tered in such precinct or township, and still residing therein,

without requiring such electors to be registered anew ; and such
registrars shall also between the hours of sunrise and sunset on
each day (Sundays excepted) from the first Thursday in July,

one thousand eight hundred and seventy-two, up to and in-

cluding the day preceding the first Thursday in August, one
thousand eight hundred and seventy-two, keep open said books
for the registration of any electors residing in such precinct or

township and entitled to registration, whose names have never
before been registered in such precinct or township, or do not
appear in the revised list.

9. No elector shall be entitled to register or vote in any Where eiec-

other precinct or township than the one in which he is an ^i^%
Y
^

e°

actual and bona fide resident on the day of election, and no 185, s.
7.'

certificates of registration shall be given.

10. It shall be the duty of the registrar and judges of elec- Registrarbion

tion to attend at the polling place of their township or precinct ^Sp

k
e

s

cti^
n—

°

with the registration books on the Saturday preceding the elec- i87i-'2,c. 185,

tion, from the hour of nine o'clock, a. m., till the hour of five s
-
8 -

o'clock, p. m., when and where the said books shall be open to

the inspection of the electors of the precinct or township, and
any of said electors shall be allowed to object to the name of

any person appearing on said books. In case of any such ob-

jection the registrar shall enter upon his books, opposite to the
name of the person so objected to, the word " challenged," and Eight of chai-

shall appoint a time and place on or before the election day,
enge *

when he, together with said judges of election, shall hear and
decide said objection, giving due notice to the voter so objected
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to : Provided, that nothing in this section contained shall be
construed to prohibit the right of any elector to challenge or

object to the name of any persons registered, or offering to

register, at any time other than that above specified. If any
person challenged or objected to shall be found not duly qual-

ified, as provided in this chapter, or as provided in the Consti-

tution, the registrar shall erase his name from the books.
Appointment 11. The County Commissioners, on or before the first Mon-

eiection

6

.-- day °f ^U^Y next, shall appoint four judges or inspectors of
i87i-'2, c. 185, election, two of whom shall be of a different political party,
s

*
9 * where possible, from the registrar, at each place of holding

Their duties, election in their respective counties. The said judges of elec-
<fec * tion shall attend at the places for which they are severally

appointed, on the day of election, and they together with the
registrar for such precinct or township, who shall attend with
his registration books, after being sworn by some justice of the

peace or other person authorized to administer oaths, to con-

duct the election fairly and impartially according to the Consti-

tution and laws of the State, shall open the polls and superintend

the same until the close of the election. They shall keep poll

books in which shall be entered the name of every person who
shall vote; and at the close of the election the judges of elec-

tion shall certify the same over their proper signatures, and
deposit them with the register of deeds for safe keeping. And
said poll books shall in any trial for illegal or fraudulent voting

Commission- be received as evidence. The County Commissioners shall
ers to rumish immediately after the appointment of the judges of election,

to Shenff!
g

as herein provided, furnish a list of the names of such judges
to the sheriff of their county, who shall within ten days serve

notice of such appointment upon the said judges ; and if, for

Judges failing ai\Y cause, any person appointed judge of election shall fail to
to attend. attend, the registrar of such township shall appoint some dis-

creet person to act as such, who shall be by him sworn before

acting, and shall be of the same political party as the absent
judge or judges.

Qualification 12. Every male person born in the United States, and any

isVi-^Tiss ma^e Person who has been naturalized, twenty-one years old or

s. io.
' upwards, who shall have resided in the State twelve months
next preceding the election and thirty days in the county in

which he offers to vote, shall be deemed an elector in the town-
ship in which he resides, and shall be entitled to registration

Oath of elee- upon application, upon taking the following oath ;
" I, , do

tors. solemnly swear (or affirm) that I will support the Constitution

and laws of the United States, and the Constitution and laws

of North Carolina not inconsistent therewith ; that I have been
a resident in the State of North Carolina for twelve months,
and in the county of for thirty days, and that I have not

registered for this election in any other precinct, and that I am
an actual and bona fide resident of township. So help

me God."
No registra- 13. No registration shall be allowed on the day of election,
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but it* any person shall .give satisfactory evidence to the judges ti<m on eiec-

of the election that he has come of the age of twenty-one years
JjjgJ —i8n?£.

on the day of election, or has for any other reason, become on c . 135, s. il
'

that day entitled to register, he shall be allowed to register

and vote.

14. On the day of election any elector may, and it shall be When judges

the duty of the judges of election to challenge the vote of any ^^fj^l?
person, who may be known or suspected not to be a duly quali- 185, s. 12.

*

tied voter.

15. When any person is so challenged, the judges shall ex- oathofper-

plain to him the qualifications of an elector, and may examine f^.£_JgM
him as to his qualifications, and if the person insists that he is _>2, c. 185, s,

qualified, and the challenge is not withdrawn, one of the judges 13 -

.shall tender to him the following oath: "You do solemnly

swear (or affirm) that you are a citizen of the United States,

that you are twenty-one years old, and that you have resided

in this State for twelve months, and in this county for thirty

-days next preceding this election, and that you are not disqual-

ified from voting by the Constitution and laws of this State;

that your name is (here insert the name given), and that in

such name you were duly registered as a voter of this town-

ship, and that you are now an actual resident of the same, and
that you are the identical person you represent yourself to be,

*and that you have not voted in this election at this or any poll-

ing place. So help you God." And if he refuses to take such When vote t0

oath his vote shall be rejected ; if, however, he does take tne be rejected

vote when tendered, his vote shall be received ,: Provided, that

after sufch oath shall have been taken, the judges may, never-

theless, refuse to permit such person to vote if they be satisfied

from record evidence or their own knowledge or other legal

testimony adduced before them that he is not a legal voter;

and they are hereby authorized to administer the necessary

oaths or affirmations to all witnesses brought before them to

testify to the qualifications of a person offering to vote. When-
ever any person's vote shall be received after having taken the Challenge to

oath prescribed in this section, it shall be the duty of the clerks
De recor ec '

of the election to write on the poll books, at the end of such

person's name the word "sworn." The same powers as to the Powers of reg-

administration of oaths and examination of witnesses as in this lstrars
>

&c -

section granted to judges of elections, may be exercised by
the registrars in all cases where the names of persons register-

ed or offering to register are objected to.

16. The polls shall be opened on the day of election from when polls to

seven o'clock in the morning until sunset of the same day
; ™ p

,

e
9
ned,

1
T.

.and each voter whose name may appear registered, and who s . u.
'

shall not be challenged and rejected, shall hand in his ballots

to the judges who shall carefully deposit the ballots in the Manner of

ballot boxes. vofin*
17. Immediately after any election the judges of election Registration

shall deposit the registration books for their respective precincts books to be

V i ,1
'

• , 9 j -1 p ,, • j_.
l

..
l deposited, &e.

with the register 01 deeds 01 their respective counties. — iS7i-'2, c.

185, s. 15.
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Number of
ballots and
what to con-
tain.—1871-%
c. 185, s. 16.

Material, col-

ors, Ac, of
ballot. To be
without de-
vice.

Ballot boxes,
how provided.
—1871 -'2, c.

185, s. 17.

Description of
boxes.
"Who to keep
them.

How boxes
opened and
ballots count-

ed.—1871-%
c. 185, s. 18.

What tickets

to be void.

Returns from
precincts.
When and to

whom made..
1871-2, c. 185,

s. 19.

Vote to be ad-

ded publicly.

Who to be
deemed elect-

ed.

Delinquent re-

turning of-

ficers.

IS. The State officers, viz : Governor, Lieutenant Governor,
Secretary of State, Auditor, Treasurer, Superintendent of Pub-
lic Instruction, Superintendent of Public Works and Attorney
General shall be voted for on one ballot The members of
Congress for their respective districts shall be voted for on one
ballot. The members of the General Assembly for their re-

spective counties and districts shall be voted for on one ballot.

The county officers for the respective counties, viz : treasurer,

register of deeds, surveyor, five commissioners, coroner and
sheriff, shall be voted for on one ballot. The ballots shall be-

on white paper, and may be printed or written, or partly writ-

ten and partly printed, and without device.

19. The County Commissioners, or upon their failure, the
inspectors of election, shall provide for each election precinct

in their respective counties four ballot-boxes, one for each class

of officers to be voted for as prescribed in the preceding section,

in which to deposit the ballots for such officers respectively.

Each of said boxes shall have an opening through the lid of

sufficient size to admit a single folded ballot and no more. The
said ballot-boxes shall be kept by the judges of election for the

use of their several election precincts respectively. And said

judges of election, before the voting begins, shall carefully ex-

amine the ballot boxes and see that there is nothing in them..

20. When the election shall be finished the registrar and
judges of election , in presence of such of the electors as may
choose to attend, shall open the boxes and count the ballots,,

reading aloud the names of the persons who shall appear on
each ticket ; and if there shall be two or more tickets Volled up
together or any ticket shall contain the names of more persons-

than such elector has a right to vote for, or shall have a device

upon it, in either of these cases such ticket or tickets shall not

be numbered in taking the ballots, but shall be void, and the

said counting of votes shall be continued without adjournment
until completed and the result thereof declared.

21. Returns from all the precincts shall be made by the

judges of election by noon on Saturday ensuing the day of
election to the County Commissioners, who shall, in the pres-

ence of such persons as choose to attend, proceed to add the
number of votes returned, and so far as county officers, mem-
bers of the House of Representatives and senators, where the
senatorial district consists of but one county, are concerned,,

the person having the greatest number of votes shall be deemed
duly elected, (should any two persons have an equal number of

votes for the same office, the commissioners shall decide which
of the two shall be elected.) And if for any cause the return

of any precinct be not in by three o'clock p. m. on that day,

then and in that case the commissioners shall adjourn without

comparing the polls, to meet again on the following Tuesday
at twelve o'clock m., when the polls of the various precincts of

the county shall be compared, and in the meantime they shall

direct the sheriff or one of his deputies to compel the attend-
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ance of the delinquent returning officer with the vote of his

precinct. When the commissioners have thus completed the

comparison of the polls they shall proclaim the result at the

court-house door, of the voting in their county for all the per-

sons voted for and the number of votes cast for each, and shall

immediately thereafter file with the register of deeds and with statement of

the sheriff of their county, or in case there be no sheriff, with result filed

the coroner, a certified statement of the same : Provided, the and Sheriff.*

counties of Carteret, Hyde and Dare shall be allowed until

Tuesday after the election to make their returns. The com- precinctre-

missioners shall also file with the register of deeds the returns turns to be

made by the judges of the election of each precinct.

22. The sheriff or other returning officers in the various sen- Keturning of-

atorial districts composed of more than one county shall, after fice
.

rsof
.

sena-

. . , .

r ., n . ,-, , //
' tonal dis-

receivmg the returns as prescribed in the last section, meet on triets, when

the second Thursday in August, one week after the election, and
t

w
_^gif°

at the following places in their respective districts for the pur- '2, c.'i85, s.

pose of comparing the polls : In the first district, at Hertford, in 20 *

the county of Perquimans. In the second district, at Plymouth,
in the county of Washington. In the third district, at Poxa-
bel, in the county of Bertie. In the seventh district, at Nash-
ville, in the county of Nash. In the ninth district, at Pollocks-

ville, in the county of Jones. In the eleventh district, at

Kinston, in the county of Lenoir. In the tenth district, at

Mt. Olive, in the county of Wayne. In the thirteenth district,

at Northwest, in the county of Brunswick. In the fifteenth

district, at' Leesville, in the county of Eobeson. In the six-

teenth district, at Fayetteville, in the county of Cumberland.
In the twentieth district, at Hillsboro', in the county of Orange.
In the twenty-fourth district, at Gibsonville, in the county of

Guilford. In the twenty -fifth district, at Brower's Mill, in the

county of Eandolph. In the twenty-sixth district, at John
Webb's, on the plank road, in the county of Pichmond. In
the twenty-ninth district, at Lanesborough, in the county of

Anson. In the twenty-eighth district, at Mount Pleasant, in

the county of Cabarrus. In the thirtieth district, at the Foard's

Mill, in the county of Powan. In the thirty-second district,

at Germantown, in the county of Stokes. In the thirty-third

district, at Pockford, in the county of Surry. In the thirty-

fourth district, at Taylorsville, in the county of Alexander.
In the thirty-fifth district, at Jefferson, in the county of Ashe.
In the thirty-sixth district, at Marion, in the county of Mc-
Dowell . ^n the thirty-seventh district, at Early Grove, in the
county of Catawba. In the thirty-eighth district, at Cherry-
ville, in the county of Cleaveland. In the thirty-ninth district,

at Putherfordton, in the county of Putherford. In the fortieth

district, at Asheville, in the county of Buncombe. In the
forty-first district, at Brevard, in the county of Transylvania.
In the forty-second district, at Franklin, in the county of Ma-
con. If for any cause any of said sheriffs or returning officers when return-

are prevented from meeting at said places respectively, on the ing officers are
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prevented aforesaid second Thursday in August, the returns of such officers

on^eTknaffd s*ia^ ^e wa^tec^ ^or anc* received if they arrive on the following

day. day, and the returning officer failing to attend at the time and

feifinffton^ake P^ace squired as aforesaid, shall forfeit and pay one thousand
returns. dollars, to be recovered in the Superior Court of his county by

any person who may sue for the same, and moreover shall be
guilty of a misdemeanor ; but if the returns of all the counties

of the district be not in by Friday noon, then the returning
officers shall adjourn from day to day until the returns from
all the counties be received, and in the meantime, shall despatch

Messenger to a competent person, under oath, to the county of the delinquent
be sent to returning officer for a certified copy of the vote of that county,

Hnquent.
C e ~ which shall be furnished by the register of deeds of said county.

How such vote and when received shall be counted ; and when the sheriffs
to be obtain- sna]i De convened as aforesaid, the polls for the different coun-

ties shall by them, in the presence of one justice and five

electors, to be summoned by the sheriff of the county where
Returns, now they shall meet, be examined and compared ; a certificate, under
examined. ^he i}anc{ s an(j seais f the returning sheriffs, shall be given to

the candidate in each district for whom the greatest number of

Declaration of votes shall have been given ; but if two or more candidates
result.

shall have an equal number of votes, the said officers shall de-

termine which shall be a senator, and if no decision shall be
made by them, they shall determine the same by lot.

Certificates of ^3. The Sheriff* of each county shall furnish before the first

election, when Monday in September the member or members elected to the

nfsied.—1871 House of Eepresentatives and to the Senate, where the district

'2, c. 185, s. is not composed of more than one county, a certificate of elec-

tion under his hand and seal; he shall also, at least ten clays

before the first day of September, notify all persons elected in

the county to meet at the court-house on the first Monday in

September to be qualified. The commissioners elect shall be
qualified before the Clerk of the Superior Court by taking the

Organization several oaths of office, and shall thereupon organize by electing
of county of- one f their number as chairman, and proceed to qualify the

other officers elected in the county, and take the several bonds
as prescribed by law.

Return for 24. The Sheriff or other returning officer of every county
State officers, shall on or before the third Monday in November, one thousand

whom and eight hundred and seventy-two, transmit by mail or otherwise
how made.— to the Speaker of the House of Representatives a separate state-

is is..

2
'

C
*

' nient of the votes taken in his county for each of the State

officers, to-wit : Governor, Lieutenant Governor, Secretary of

State, Auditor, Treasurer, Superintendent of Public Instruc-

tion, Superintendent of Public Works and Attorney General,

which statement, in each case, shall be in the following or some
similar form, viz

:

State of North Carolina,
County,

Certificate of I, , Sheriff of county, do hereby certify
Sheriff.

22.

ty,
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that at the election held in said county to elect a Governor (or

other officers, as the case may be), for four years, from the first

day of January next, at the places appointed by law for hold-

ing elections in said county on the day of August, Anno
Domini one thousand eight hundred and seventy-two,

votes were given for , and votes for .

Given under my hand this day of , 1872.

, Sher^f.

If said statements are transmitted by mail they shall be di- To whom

rected in sealed packets to the Speaker of the House of Rep- tt^St
*

resentatives, in care of the Secretary of State, and if by
messenger, it shall be sent direct to the Speaker of the House
of Representatives, sealed as aforesaid : Provided, that no
messenger bringing said statements shall receive compensation
therefor. Any Sheriff or other returning officer failing or Delinquent re-

neglecting to perform the duties required in this section shall ^™gngof
"

forfeit and pay two thousand dollars, to be recovered in the Su-

perior Court of his county by any person who shall sue for the Penalty.

same, and moreover, shall be guilty of a misdemeanor and
upon conviction thereof, shall be imprisoned at hard labor in

the State prison for twelve months.
25. The Secretary of State shall cause proper forms of re- Secretary of

turns to be prepared and printed and send copies thereof with State to pre-

plain directions as to the manner of endorsing, directing and transmit forms

transmitting the same to the seat of government, to all the re- of returns—
• 1871-'2 c 185

turning officers in the State, at least thirty days before the time & a*"
' '

'

of holding said election.

26. The Speaker of the House of Representatives, in the Eetums for

presence of a majority of the members of both houses of the low
6

and ??'
General Assembly, shall open and publish the returns for Gov whom opened

ernor, Lieutenant Governor, Secretary of State, Auditor, ed^isn-^"
Treasurer, Superintendent of Public Instruction, Superinten- c. 185, s. 25.'

dent of Public Works and Attorney General, at twelve, m., on
the first Tuesday after the organization of both houses of the

General Assembly. And if for any cause there be no return in case of de-

from any county of the State, or if any return be defective, a fective re-

proper return shall be had in such manner as the two houses in

joint session may direct; and in either case the publication of
the result may be postponed to such time as the joint session of

the two houses may deem best. The person having the high- Who to be de-

est number of votes for each office respectively shall be declared clared elected -

duly elected thereto, but if two or more be equal and highest in case of tie

in votes for the same office, then one of them shall be chosen vote -

by joint ballot of both houses of the General Assembly. Con- Contested

tested elections shall be determined by a joint vote of both election,

houses of the General Assembly in the same mauner and un-
der the same rules and regulations as are prescribed in cases of

contested elections of members of the General Assembly.
27. Every Sheriff or other returning officer shall be allowed Compensation

three dollars per day for the time actually employed and ten of Sheriff, &c.
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—1871-'2, c.

185, s. 27.

Fees of regis-

trars.-187 1-'
2,

c. 185, s. 28.

Penalty for

non-perform-
ance of duty
under this

chapter.

—

1871-'2,s. 185,
s. 29.

Penalty for

fraudulent
registration or
voting.—1871-
'2, c. 185, c.

30.

For falsely

taking oath.

Penalty.

—

1871-'2, c. 185,

s. 31.

Secretary of

State to fur-

nish copies,

&c—1871-'2,

c. 185, s. 32.

How vacancies
in General As-
sembly to be
filled. How
elections to be
held.—1868,
c. 23, s. 1.

cents per mile for distance traveled for making returns for

Senators and Members of Congress, and one dollar for each
notice served upon the county officers elect, and one dollar

for giving certificates to Representatives to the General Assem-
bly, and to Senators whose district is a single county : all to be
paid by the county treasurer upon the affidavit of the return-

ing officer.

W. The registrar shall receive one cent for each name copied

from the original registration book, and three cents for each
new name registered.

29. Any registrar or judge or judges of election appointed
under the provisions of this chapter, or any county commis-
sioners, register of deeds, or sheriff failing or neglecting to

make the returns and perform the duties required of him by
this chapter, for the non-performance of which no penalty has

been hereinbefore imposed, shall be fined not less than five

hundred nor more than one thousand dollars, or imprisoned
not more than six nor less than two months, at the discretion

of the court.

30. Any person who shall with intent to commit a fraud,

register or vote at more than one box or more than one time,

or who shall induce another to do so, shall be guilty of a mis-

demeanor, and on conviction shall be imprisoned not less than

six nor more than twelve months, or fined not less than one
hundred nor more than five hundred dollars, at the discretion

of the court ; and any registrar of voters, or any clerk or copy-

ist who shall make any entry or copy with intent to commit a

fraud shall be liable to the same penalty.

31. Any person who shall falsely and corruptly take the oath

prescribed for voters in section twelve or fifteen of this chap-

ter, shall be deemed to be guilty of perjury, and upon convic-

tion thereof shall be fined not less than five hundred nor more
than one thousand dollars, and be imprisoned at hard labor in

the penitentiary- not less than two nor more than five years.

32. The Secretary of State shall, on or before the first Mon-
day in June next, furnish the County Commissioners of each

county with a sufficient number of copies of this chapter to

supply each county commissioner, register of deeds, sheriff,

registrar of voters and judges of election with one copy thereof.

33. When a vacancy occurs in the General Assembly by
death, resignation or otherwise, it shall be the duty of the sheriff

of the county in which the late member resided, provided the

General Assembly shall not be in session, to notify the Gov-
ernor of such vacancy, and in the case the General Assembly
shall be in session when such vacancy occurs, it shall be the

duty of the presiding officer of the House in which the vacancy

occurs, to notify the Governor of the same, who shall thereupon

issue a writ of election to the sheriff or sheriffs of the district

or county represented by the late member, said election to be

held at such time as the Governor may designate, and in such

manner as may be prescribed by law.
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34. Every election, held in pursuance of a writ from the Elections un-

Governor, shall be conducted in like manner as the regular £er writ from

biennial elections, so far as the particular case can be governed a

T

s other elec-

by the general rules, and shall, to all intents and purposes, be tious.—E. c,

as legal and valid, and subject the officers and persons elected
c '

to the same penalties and liabilities, as if the same had boen

held at the time, and according to the rules and regulations

prescribed for the regular biennial elections.

35. It shall not be lawful to call or direct any regimental, Muster not to

battalion, or company muster on election days, or to assemble
^nned men as-

armed men on the day of election, at any place appointed by sembied at

law to hold elections for electors, Governor, members of Con- Place p el
f?

r

gress, or members of the General Assembly, under the penalty J_e." c. r c. 52',

of one thousand dollars, to be recovered of any person who s
-
2L

shall call such muster, or assemble such armed men, and ap-

plied one half to the use of the informer, and the other half to

the use of the State.

36. If any person shall at any time before or after any elec- Bribery at

tion, either directly or indirectly, give any money, property or elections. ^
reward to any elector, or to any county or district, in order to be gfc*, c. 52%.

elected ; or to procure any other person to be elected a member of 22 -

the General Assembly, every person so offending shall forfeit and
pay four hundred dollars, to any person who will sue for

the same.

37. If any person shall treat with either meat or drink, on
any day of election, or any day previous thereto, with an intent treating at

to influence the election, lie shall forfeit and pay two hundred
p
lecti°ns

- _
dollars, the one-half for the use of the county, and the other to R

6

a, c. 52.' s.

the use of the person who shall sue for the same. 28 -

38. If any person elected a member of the General Assem-
bly shall by himself or any other person, directly or indirectly, Members giv-

give, or cause to be given any money, property, reward, or igg money,

present whatsoever; or give, or cause to be given by himself electionfeS*
6

or another, any treat or entertainment of meat or drink, at any peiied.—E.

public meeting or collection of the people, to any person for ''
°*

his vote, or to influence him in his election, such person shall,

on due proof, be expelled from his seat in the General
Assembly.

39. Every person, elected to represent any county or district

in the General Assembly, shall convene at such time and place Members of,

as may be appointed for the meeting thereof, on the first day, jj°
C
n
nv

c

en
5

e

2

"~

and attend to the public business as occasion shall require. 27.
''

40. If any member shall fail to convene, or shall neglect to

attend to the duties of his appointment, he shall forfeit and pay penalty on for

for not appearing ten dollars, and two dollars for every day he failing in their

may be absent from his duty during the session, to be deducted
duties '

from his pay as a member : Provided, that a majority of the

members of either house of the General Assembly may remit May be re-

the fines and forfeitures aforesaid, or any part thereof, where it n
itted

57f

'

28
shall appear that the person hath been prevented from attend- "'

ing his duty by sickness, or other sufficient cause.
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To have free- 41. The members shall have freedom of speech and debate
d
°Tb

0t S

?o
ech

*n ^ie General Assembly, and shall not be liable to impeach-

tectecffrom ment or question, in any court or place out of the General
arrest, &c.~ Assembly, for words therein spoken ; and shall be protected,

29.
''

' except in cases of crime, from all arrest and imprisonment, or

attachment of property, during the time of their going to,

coming from or attending the General Assembly.

Persons con- 42. No person shall be allowed to contest the seat of any
testing the member of the General Assembly, unless he shall have given

ber, hoVto to the member thirty days' notice thereof in writing, which
Eroeeed.—K. must state the particular grounds of such contest. If the seat

'

s
'

" is contested on account of the reception of illegal votes, the

notice must set forth the number of such votes, by whom
given, and the supposed disqualifications ; and if the same
is contested on account of the rejection of legal votes, the

notice must give the names of the persons whose votes were
rejected. No evidence shall be admitted to show that the con-

testant received illegal votes, unless he shall also have been
notified the same number of days, and in the same manner.
The same notice of time and place required in taking deposi-

tions at law, shall be required and proved on the investigation.

43. Any justice of the peace, or any person duly authorized

faiiing

S

to

eS

give to take depositions to be read before courts of law, may take
evidence in depositions to be used on the investigation, and may issue

S)ns
St

peiiaity subpoenas for witnesses, which shall be executed by any officer

on. '
' authorized to execute process. And if any witness shall fail to

appear, and give his deposition according to the subpoena, he
shall forfeit and pay to the party causing him to be summoned,
forty dollars. And on such investigation no witness in this, or

peiied to tea- m tn© case of any other contested election, shall be excused
tify ¥^p e

r
from discovering whether he voted at such election, or his qual-

c gs,s. 32. "' ification to vote, except as to his conviction for any offence

which would disqualify him. And if he was not a qualified

voter, he shall be compelled to discover for whom he voted :

but any witness making such discovery, shall not be subject

to criminal or penal prosecution, for having voted at such
election.

44. Any witness appearing and giving testimony, shall be

nesses lor "at- entitled to receive from the person at whose instance he was
tending.—r. summoned, ten cents for every mile travelling to and from the

' place and his ferriages, to be recovered before any justice of

the peace upon the certificate of the commissioner.
45. Any person who may desire the passage of a private law,

Proceeding'
s^a^ £*ve no^ce °f n*s intention to make application, by ad-

to procure the vertisement in some newspaper of the State which circulates
gassage^ o£—

{n the county where the applicant resides, or in which such

34.
*'

' private law will operate ; or by advertisement at the door of

the court-house and three other public places in such county,

for at least thirty days before the application ; and when any
private bill shall be introduced, a copy of such advertisement,

with due proof of its having been so published, shall be pro-

duced, before the second reading thereof.
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46. The clerks of the Senate and House of Representatives, journals of,

as soon as may be practicable after the close of each session, deposited in

shall deposit in the office of the Secretary of State the journals tary, who

of the General Assembly ; and the Secretary of State shall shad certify^

make and certify copies of any part or entry of said journals, i£
P
c?%. 52, s.

and may take for the copy of each entry made and certified, 3 6.

the same fee as for the copy of a grant.

47. The principal clerk of each House of the General As- principal ol'ks

sembly shall hold his office for the term of two years, or until to hold office

i • • t i n 1 1. 1. 1 j -11 till others ap-
another is appointed ; shall be present at such time and place pointed.—R.

as may be fixed for the meeting of the General Assembly, and C.,c.52, s. 37.

on the first day thereof, and perform the duties of his office.

48. The keeper of the capitol (and if there be none, then Two door-

the Secretary of State) shall employ two suitable persons to p^t

e

e

r

|
y?~

place the two halls of the General Assembly in order and wait keeper of cap-

upon the members, until door-keepers can be regularly ap-
untii^&c

60 '

7 '

pointed. And the persons so employed, shall be allowed, as Their pay.—

a compensation, in full, the sum of three dollars each for * c -' c
-
52

'
s -

their daily attendance and services.

49. The Governor shall have placed at the grave of any Grave-stones

member of the General Assembly, who may be interred in the provided for

city of Raleigh, (whose remains are not intended to be removed terred in 'Rai-

by his friends,) suitable grave-stones, containing the name of ei^'~E *
c -'

the deceased, his age and the county he represented ; and the '

cost thereof shall be paid by the Treasurer, on the warrant of

the Governor.
50. The President of the Senate and Speaker of the House Per diem of

of Representatives shall receive seven dollars per day during speaker!--*"
1

the session of the General Assembly, and twenty cents per 1870-'1, c. 18,

mile for every mile traveled to and from their home to the |jneage.
capitol at Raleigh.

51. Each and every member of the General Assembly shall Per diem and

receive during the session of the same, five dollars per day and menders.—
mileage as expressed in the fiftieth section of this chapter. isro-'i, c. 18,

52. The principal and assistant clerks shall receive six dollars pj^cipai and
per day and mileage as expressed in the fiftieth section of this assistant

chapter.
_

• P^i^t
53. The enrolling and engrossing clerks shall receive five Enrolling and

dollars per day and mileage as expressed in the fiftieth section
ci

n
e?k?^i87o-

of this chapter. >i, c . is, s. 4.

54. The door-keepers and assistant door-keepers shall receive Door-keepers.

five dollars per day and mileage as stated in the fiftieth section T^
1870;' 1

'
-

of this chapter. '
s *

55. The Auditor is hereby authorized and directed to audit Concerning

the account of any employee of the Senate or of the House of !^t

°

e
y
and°

f

Representatives, upon the certificate of the President of the House.—1870-

Senate or of the Speaker of the House of Representatives,
' x

>
resolution,

that such services have been rendered for which the account
is presented, and that the amount is due as stated in said account.
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CHAPTER 5 3.

GUARDIAN AND WARD.

Section

1. Father may appoint guardian by

deed or will.

2. Effect of such disposition.

3. Guardians by deed or will, their

powers and liabilities.

4. Powers of courts of probate.

5. Tutor of the person and guardian of

the estate.

•6. Yearly sums for support and educa-

tion.

7. Disbursements and commissions.

8. In cases of divorce.

9. Guardian of the estate in cases of

divorce.

10. Guardian of the estate where the

father is alive.

11. Bond to be given.

12. Action on bond.

13. When wards have property in com-

mon, one bond.

14. Eeturn within three months.

15. Compelling return.

16. New assets.

17. Annual account.

18. Renewal of bond.

19. Guardian failing to renew.

20. Power and duty of probate courts

over guardians abusing their

trusts.

21. Action to be brought by solicitor,

when.

22. Keceiver to be appointed, when.

23. Compensation for solicitor.

24. Property, how obtained from re-

ceiver.

25. Guardian to take charge of ward's

estate.

26. Sale of perishable property.

27. Sales and renting, how made.

28. Guardian may lease, when.

29. Compound interest.

30. Liability of guardian for debts.

31. How guardian may invest.

32. Guardian liable for lands forfeited

for taxes.

33. When guardian may sell timber.

34. Plate to be kept.

Section

35. Foreign guardian may have ward's

estate removed, how.

36. What petitioner must show.

37. Who may be defendants.

38. Power of court.

39. Estates of ward sold, when.

40. Property substituted for that sold,

its effect.

41. When ward indebted, how property

sold.

42. Proceeds to be applied, how.

43. Sureties of guardian in danger of

loss, how relieved.

44. Interlocutory order pending con-

troversy.

45. Guardian may resign, when.

46. Duty of grand jury as to orphan.

47. Estate of orphans without guar-

dians, how secured.

48. Fees and costs in certain cases, by
whom paid.

49. Guardians allowed disbursements.

50. Commissions also allowed.

51. Liability of judges of probate. Se-

curity.

52. Liability for other defaults.

53. Punishment on conviction of infa-

mous crime, &c.

54. Guardians heretofore appointed.

55. Annual accounts.

56. Failure to account.

57. Vouchers.

58. When guardian to file account at

close of guardianship.

59. Proceedings on application for

guardianship.

60. Letters of appointment.

61. Who authorized to make settle-

ments.

62. Power of courts of probate to arbi-

trate. Subject matter may be re-

ferred by court.

63. Award shall be recorded.

64. Notice of award to be given parties

to the reference before confirma-

tion.

65. Courts of probate may make rules.

Father may 1. Any father, though he be a minor, may, by deed executed
appoint guar- m his lifetime or by his last will and testament in writing, dispose
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of the custody and tuition of any of his infant children, being dianby deed
J- - . y. , ..

&
or will.—186^
'9, c. 201, s. 1

unmarried and whether born at his death or in ventre sa mere, o:

for such time as the children may remain under twenty-one

years of age, or for any less time.

2. Every such disposition shall be good and effectual against ?.
ffect

s£
f *1^'

any person claiming the custody and tuition of such child or 1868-% c^oi,

children. s - 2 -

3. Every guardian by deed or will shall have the same powers deT^o^wiiV-
.and rights, and be subject to the same liabilities and regula- theirpc•>OAvers

tions as other guardians. ^^j11^'
4. The Courts of Probate, within their respective counties, 201, s. 3.'

shall have full power, from time to time, to take cognizance of comSV?'Pro-
all matters concerning orphans and their estates, and to appoint bate'. -i868-'9,

guardians in all cases, except where otherwise prescribed by law. ^^ol, &. 4^
5. Instead of granting general guardianship to one person, person and

the Court of Probate may commit the tuition and custody ot ^^^i^l
the orphan to one and the charge of his estate to another, >9)C . 201, B . 5.

whenever, and at any time during minority, it appears most
conducive to the proper care of the orphan's estate and his

suitable nurture and education to do so.

6. In such cases . the court must order what yearly sums of Iea
/

1

JJ?S?
s

money or other provisions shall be allowed tor the support and and education.

education of the orphan, and must prescribe the time and man- ^8

g

8

g
9

'
c *

ner of paying the same; but such allowance may, upon appli-

cation and satisfactory proof made, be reduced or enlarged, or

otherwise modified, as the orphan's condition in life and the

kind and value of his estate may require.

7. All payments made by the guardian of the estate to the DisDurse-

tutor of the person, according to any such order, shall be commissions.

deemed just disbursements and be allowed in the settlement ^j
868

^
9

'
c*

of his accounts ; but for the payment thereof by the one, and '

the receipts thereof by the other merely, no commissions shall

be allowed to either, though commissions may be allowed to

the tutor of the person on his disbursements only.

8. When parents, divorced from the bonds of matrimony, Incases ofdi-

or from bed and board, have any child under twenty-one years, >§, c . 201, s , s.

the court granting the divorce may commit his custody and
tuition to the father or mother as may be thought best ; or the

court may commit the custody and tuition of such infant child,

in the first place, to one parent for a limited time, and after

the expiration of that time, then to the other parent ; and so

alternately.

9. In cases provided for by the last section, where such child Guardian of

is entitled to any estate, the court granting the divorce must the estate in

certify that fact to the Court of Probate, to the end that the ?orcl—lses-
judge thereof may appoint a fit and proper person to take the '9, c. 201, s, 9,

care and management of such estate, whose powers and duties

shall be the same in all respects as other guardians, except that

a guardian so appointed shall not have any authority over the
person of such child, unless the guardian be the father or
mother.

29
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Guardian of lo. The Courts of Probate may appoint a guardian of the

where the fa- estate of any minor, although the father of such minor be
ther is alive.— living. And the guardian so appointed shall be governed in
1868-'9, c-,201, -n i. l ^i, i i *• i v e ia l *. •

s< 10 .
all respects by the laws relative to guardians of the estate m
other cases, but shall have no authority over the person of such
minor.

Bond to be 11. Every guardian of the estate, before letters of appoint-

I^Soi sal. ment are issued to him, must give a bond payable to the State,

with two or more sufficient sureties, to be acknowledged before

and approved by the Probate Judge, and to be jointly and
severally bound. The penalty in such bond must be double, at

least, the value of all property, real and personal, of the infant;

which value is to be ascertained by the Probate Judge by' the

examination, on oath, of the applicant for guardianship, or of

any other person. The bond must be conditioned that such

guardian shall faithfully execute the trust reposed in him as

such, and obey all lawful orders of the Probate or other court,.

touching the guardianship of the estate committed to him.

Action on 12. The bond so taken shall be recorded in the Court of

'9°
n
c

d
'20i

8

s

68
i2
Pro^ate

j
an(^ any person injured by a breach of the condition

' thereof, may prosecute a suit thereon, as in other actions under
the Code of Civil Procedure.

When wards IB. When the same person is appointed guardian to two or
have property more minors, possessed of one estate in common, the Probate

one bond.— Court may take one bond only in such case, upon which each
i868-'9, c. 201, f the minors may have a separate action.

Return within ^* Every guardian, within three months after his appoint-

three months, ment, shall exhibit an account, upon oath, of the estate of his

2oi
8

s

8

i4'
°" warc^ t° tne Judge of Probate, but such time may be extended

c. c. P.s.', 477. by the Judge of Probate, on good cause shown, not exceeding

six months.

Compelling 15. In cases of default to exhibit the return required by the
return.— 1868- ]ast section, the Judge of Probate must issue an order requir-

'
B

'
' ing the guardian to file such return forthwith, or to show cause

why an attachment should not issue against him. If, after due
service of the order, the guardian does not, on the return day
of the order, file such return, or obtain further time to file the

same, the Judge of Probate shall issue an attachment against

him, and commit him to the common jail of the county, till

he files such return.

New assets.— 16. Whenever further property of any kind, not included
i868-'9, c. 201, jD any previous return, comes to the hands or knowledge of

any guardian, he must cause the same to be returned as directed

in section fourteen, within three months after the possession or

discovery thereof; and the making of such return of new
assets, from time to time, may be enforced in the same manner
as prescribed in the last section.

Annual ao- 17. Every guardian shall annually exhibit his account in the

^c ^oi
1868

^ Court of Probate as hereinafter prescribed.

Renewal' of ' 18. Every guardian shall renew his bond in the Court of

'9°c
d
Si

186
ft

Pr°bate every three years, during the continuance of the guar

-

'
' dianship.
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19. The Judge of Probate shall issue a citation against every Guardian fail-

guardian failing to renew his bond, as directed in the last sec- ^f^/Jf
6^

tion, requiring such guardian to renew his bond within twenty 201, s, 19'.

days after service of the citation ; and on return of the citation iS69-'7o, c, 144

duly served, and failure of the guardian to comply therewith

the Court of Probate shall remove him and appoint a successor ;

Provided, that the Judge of Probate of Hertford county, in

lieu of private citation to guardians who fail to renew their

bonds as directed in section eighteen of this chapter may give

forty days' public notice at the court-house and three other

public places in each township in the county, and if any guar-

dian shall fail to renew his bond in that time, unless prevented

by sickness, the Court of Probate shall remove him and appoint

a successor.

20. The Courts of Probate shall have power, on information
Power and

or complaint made, at all times to remove guardians and ap- duty of Pro-

point successors, to make and establish rules for the better b
£
te Courts

ordering, managing and securing infant's estates, and for the abusing their

better education and maintenance of wards : and it shall be ^usts-~186
S;

their duty to do so in the following cases :

(1.) "Where the guardian wastes or converts the money or

estate of the ward to his own use.

(2.) Where the guardian in any manner mismanages the

estate.

(3.) Where the guardian is about or intends to marry any
ward in disparagement.

(4.) Where the guardian neglects to educate or maintain the

ward in a manner suitable to his or her degree.

(5.) Where the guardian is legally disqualified to act as a c c p ^
person would be to be appointed administrator under the chap-

ter concerning executors and administrators, section four.

(6.) Where the guardian or his sureties are likely to become
insolvent or non-residents of the State.

21. Whenever any guardian is removed, and no person is Action to be
appointed to succeed in the guardianship, the Judge of Probate brought by

shall certify the name of such guardian and his sureties to the when?—1868-
Solicitor of the judicial dirtrict, who shall forthwith institute '9,c. 201,8. 21.

an action on the bond of the guardian in the Superior Court,

for securing the estate of the ward.
22. The Judge of the Superior Court, before whom such Receiver to be

action is brought, shall have power to appoint some discreet a^ointe{L&
• a j. i • /» if -n i , i

when.—1868-
person as a receiver to take possession of the ward's estate, to '9, c . 201,8.22.

collect all moneys due to him, to secure, loan, invest or apply
the same for the benefit and advantage of the ward, under the
direction and subject to such rules and orders in every respect

as the said Judge may from time to time make in regard thereto

;

and the accounts of such receiver shall be returned, audited
and settled as the judge may direct. The receiver shall be
allowed such amounts for his time, trouble and responsibility

as seem to the Judge reasonable and proper ; and such receiv-

ership may be continued until a suitable person can be pro-
cured to take the guardianship.
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Compensation 23. The Solicitor shall prosecute the action directed to be

i868%
1C

c!°26T brought in section twenty-one, and take all necessary orders
s. 23.

'
' therein, and for his services shall be allowed such reasonable

compensation as may be just.

Property, how 24. When auother guardian is appointed, he may apply by

recSve^ —
°m motion, on notice, to the Superior Court for an order upon the

i868-'9,o. 201, receiver to pay over all the money, estate and effects of the
s

-
u- ward ; and if no such guardian is appointed, then the ward, on

coming of age, or in case of his death, his executor, adminis-

trator or collector shall have the like remedy against the

receiver.
Guardian to 25. Everv guardian 9hall take possession, for the use of the
take charge of , «. => r '

ward's estate, ward, oi all his estate and may bring all necessary actions
-1868-% c therefor.

Sale of perish- 26. Every guardian shall sell, by order of the Court of Pro-

—l^'TT7 ' kate
'
a^ sucn g°°ds and chattels of his ward as may be liable

201, s. 2e!
' to perish or be the worse for keeping. Every such order shall

be entered in the order record of the court of Probate, and
must contain a descriptive list of the property to be sold, with
the terms of sale.

Saiesandrent- 27. All sales and rentings shall be made and conducted by
ings, how guardians in the same manner, upon like terms and notice, and

'9,

a

c.

e

2oi, s. 27. under the same rules and regulations and the same penalties as

prescribed for sales made by executors, administrators and
collectors.

Guardian may 28. The guardian may lease the lands of an infant for a term
lease, when.— no t exceeding the end of the current year in which the infant

shall come of age, or die in non-age. But no guardian, without

leave of the Court of Probate, shall lease any land of his ward
without impeachment of waste, or for a term of more than

three years, unless at a rent not less than three per centum on
assessed taxable value of the land.

Compound in- 29. When the profits of any ward's estate is more than suf-

ficient to maintain and educate him the guardian shall lend the

surplus upon bond with sufficient security, to be repaid with
interest annually, and all the bonds, notes or other obligations

which he shall take as guardian, shall bear compound interest,

for which he must account, and he may assign the same to the

ward on settlement with him.

Liability of 30. Every guardian shall diligently endeavor to collect, by
guardian for all lawful means, all bonds, notes, obligations or moneys due

'9%
te

20i.s.

6

30. his ward when any debtor or his sureties are likely to become
insolvent, on pain himself of being liable for the same.

How guardian 31. Guardians, trustees and others acting in a fiduciary ca-

^87CPi
8t'~ pacity, having surplus funds of their wards and cestui que trusts

197,8.1.' ' to loan, may invest in United States bonds, or any securities

whereof the United States are responsible, now or hereafter to

be issued, and in all settlements by guardians, trustees and
others, acting in a fiduciary capacity, such bonds or other secu-

rity of the United States shall be deemed cash, including the

premium, if any paid for such bonds or other securities, and

1868-'9, c. 201,

terest,—1868
'9, c. 201, b. 29
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may be paid as such by the transfer thereof to the persons

entitled.

32. If any guardian suffer his ward's lands to lapse or be- Guardian lift-

come forfeited or be sold for non-payment of taxes or other
forfeited for

dues, he shall be liable to answer for the full value thereof to taxes.—1868-

hisward. '9, c. 201, s. 32.

33. In case the land cannot be rented for enough to pay the When guardi-

taxes and other dues thereof, and there is not money sufficient tkn^er
7—fsW

for that purpose, the guardian, with the consent of the Court '9, c. 201, s. as.

of Probate, may annually dispose of, or use so much of the

light wood, and box or rent so many pine trees, or sell so much
of the timber on the same, as may raise enough to pay the

taxes and other dues thereon and no more.
34. AH plate shall be preserved and delivered to the ward at Plate to be

age, in kind, according to weight and quantity.
c.

e

2oi"l
8

s4.'

9
'

35. Where any ward residing in another State is entitled to Foreign guar-

any personal estate in this State, or personal property substi- ^ard^^ta^
6

tuted for realty by decree of Court, or to any money arising removed, how.

from the sale of real estate, whether the same be in the hands
2o}

8

g

8
~35

c "

of any guardian residing in this State, or of any executor, ad-

ministrator or other person holding for the ward, or if the same
(not being adversely held and claimed) be not in the lawful

possession or control of any person, the guardian of the ward,

duly appointed at the place where such ward resides, may ap-

ply to have such estate removed to the residence of the ward
by petition filed in the Superior Court of the county in which
the property or some portion thereof is situated.

36. The petitioner must show to the court a copy of his What petition-

appointment as guardian and bond duly authenticated, and !^ 8̂%sh0W "

must prove to the Court that the bond is sufficient as well in 201, s. 36.'

the ability of the sureties as in the sum mentioned therein, to

secure all the estate of the ward wherever situated.

37. Any person may be made a party defendant to the pro- Who may be

ceeding who is specified in section sixty-one of the Code of
i|||?>9

a

?
S

20i
Civil Procedure. s. 37.

38. The petition shall be proceeded on as prescribed in other Power of court

cases of special proceedings, and every necessary decree made, ^J868"'?' c *

to the end that the guardian may obtain possession of all the '

s *

estate of the ward in case the judge shall order such removal.
39. On application of the guardian by petition, verified upon Estates of

oath, to the Superior Court, showing that the interest of the ward sold,

ward would be materially promoted by the sale of any part of ^l^oi
1

s!s9.

his estate, real or personal, the proceeding shall be conducted
as in other cases of special preceedings ; and the truth of the

matter alleged in the petition being ascertained by satisfactory

proof, a decree may thereupon be made that a sale be had by
such person, in such way and on such terms as may be most
advantageous to the interest of the ward ; but no sale shall be
made until ordered by the Judge of the Court, nor shall the

same be valid, nor any conveyance of title made, unless con-

firmed and directed by the Judge, and the proceeds of the sale
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shall be exclusively applied and secured to such purposes and
on such trusts as the Judge shall specify.

Property sub- 40. Whenever, in consequence of any sale under the pre-

thaFsoid^ts cec^ng section, tbe real or personal property of the ward i&

effect.—1868- saved from demands to which in the first instance it may be
T 9,c 20i,s.40, jja]^ the final decree shall declare and set apart a portion of

the personal or real estate thus saved, of value equal to the real

and personal estate sold, as property exchanged for that sold

;

and in all such cases of sale, whereby real is substituted by
personal, or personal by real property, the beneficial interest

in the property acquired shall be enjoyed, alienated, devised or
bequeathed, and shall descend and be distributed, as by law the

property sold might and would have been, had it not been sold,

until it be re-converted from the character thus impressed upon
it by some act of the owner, and restored to its character proper.

When ward 41. When a guardian has notice of a debt or demand against
indebted, bow the estate of his ward, he may apply by petition, setting forth
"Dro"D6rtv sold t/ i i «/ •/ a * o
—1868-'9, e.

' the facts to the Court of Probate wherein the guardianship
201, e. 41. was granted, for an order to sell so much of the personal or

real estate as may be sufficient to discharge such debt or de-

mand ; and the order of the court shall particularly specify

what property is to be sold and the terms of sale; but no real

estate shall be sold under this se -tion, in any case, without the

revision and confirmation of the order therefor by the Judge
of the Superior Court.

Proceeds to be 42. The proceeds of sale under the last section shall be con-

-?i868
d,,

9
h
c

W
' sidered as assets in the hands of the guardian for the benefit

201, s. 42'. ' of the creditors, in like manner as assets in the hands of a per-

sonal representative ; and the same proceedings may be had
against the guardian with respect to such assets as might be
taken against an executor, administrator or collector in similar

cases.

Sureties of 43. Any surety of a guardian, who is in danger of sustain-

ian^r offoss
*nS ^oss ^y n*s suretyship, may file his complaint in the Court

bow relieved. ' of Probate where the guardianship was granted, setting forth

2oi
8

b

8_

43
°* *^e circumstances of his case and demanding relief; and

thereupon the guardian shall be required to answer the com-
plaint within twenty days after service of the summons. If,

upon the hearing, the Judge of Probate deem the surety enti-

tled to relief, the same may be granted by compelling the

guardian to give a new bond, or to indemnify the surety against

apprehended loss, or by the removal of the guardian from his

trust ; and in case the guardian fail to give a new bond or secu-

rity to indemnify, when required to do so within reasonable

time, the Judge of Probate must enter a peremptory order for

his removal, and his authority as guardian shall thereupon cease.

interlocutory 44. In all cases where the letters of a guardian are revoked,
order pending the Judge of Probate may from time to time, pending any

i868-'9

Ve
c.

S

26i^ controversy in respect to such removal, make such interlocu-

s. 44. tory orders and decrees as will tend to the better securing the



Chap. 53.] GUjAHMAisr and ward. 455

-estate of the ward, or other party seeking relief by such revo-

cation.

45. Any guardian, wishing to resign his trust, may apply in -Guardian may

writing to the Court of Probate, setting forth the circum- !!_S'_^
h
o

n '

stances of his case. If, at the time of making the application, 201, b. 45I

he also exhibits his final account for settlement, and if the

Judge of Probate is satisfied that the guardian has been faith-

ful and has truly accounted, and if a competent person can be
procured to succeed in the guardianship, the Judge of Probate
may accept the resignation of the guardian and discharge him
from the trust. But the guardian so discharged and his sure-

ties are still liable in relation to all matters connected with the

trust before the resignation.

46. The grand jury of every county is charged with, and Duty -of grand

shall present to the Superior Court the names of all orphan phana.—1 868-

ehildren that have no guardians, or are not bound out to some >9
»
c. 201,8. 46.

trade or employment They shall further enquire of all abuses,

mismanagement and neglect of such guardians as are appointed
by the Court of Probate. The Judge of Probate shall, at each
regular term of the Superior Court, lay before the grand jury
a list of all the guardians acting in his county or appointed by
him.

47. Whenever an orphan, having any estate, is presented by Estate of or-

a grand jury, for whom no suitable person will become guardi- gua^d^ans^ow
an, the Judge of Probate must give notice thereof forthwith to se©ured.-i868-

the solicitor of the State for the judicial district, who shall ap-
' 9,c

'
201

'
8 - 47 -

ply in behalf of the orphan to the Judge of the Superior Court
of the county where such presentment was made, to the end
that the estate of such orphan may be secured and managed as

directed in section twenty-two of this chapter.

48. All fees and costs of the Court of Probate for issuing Fees and oosts

orders, citations, summons or other process against guardians Saesfby
1

for their supposed defaults, shall be paid by the party found in whom paid.—

default.
8

18
f8:'

9
' - 201 '

49. Every guardian may charge in his annual account all Guardians ai-

reasonable disbursements and expenses; and if it appear that bursfn^nts. —
he hath really and honafide disbursed more in one year than 1868 '9, c. 201,

the profits of the ward's estate, for his education and mainte-
%

'
49 *

nance, the guardian shall be allowed and paid for the same out
of the profits of the estate in any other year ; but such dis-

bursements must, in all cases, be suitable to the degree and cir-

cumstances of the estate of the ward.
50. The Court of Probate shall allow commissions to the Commissions

guardian for his time and trouble in the management of the %̂^5^t
ward's estate, in the same manner and under the same rules 201, s, 50!

and restrictions as allowances are made to executors, adminis-
trators and collectors.

51. If any Judge of Probate shall commit an infant's estate Liability of

to the charge or guardianship of any person without taking ^
dses of

P.

good and sufficient security for the same as directed by law, -iles-?^
.such Judge of Probate shall be liable^ on his official bond as 201 > B - 51

'
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Liability for

other defaults
—1868-'9

201, s. 52
c.

Punishment
on conviction

of infamous
crime, &c.

—

1868-'9,c.

s. 53.

G-uardians

Annual ac-

counts.—0. C.

P. ,.8.478.

Clerk of the Superior Court, at the suit of the party aggreived,.

for all loss and damages sustained for the want of such security

being taken ; but if the sureties were good at the time of their

being accepted, the Probate Judge shall not be liable.

52. If any Judge of Probate shall wilfully or negligently,

do, or omit to do, any other act prohibited, or other duty im-

posed on him by law, by which act or omission the estate of

any ward suffers damage, he shall be liable therefor as in the

preceding section directed.

53. Upon the conviction of any Judge of Probate of an infa-

mous crime, of corruption and malpractice in office, he shall

be removed from office, and he shall be disqualified from hold-
201

» ing or enjoying any office of honor, trust or profit under this

State.

54. All guardians heretofore appointed by the late County

pointed.-
ap" or Superior Courts, or Courts of Equity, and now acting shall

i868-'9,'o. 201, be deemed and taken as fully within the provisions of this
s

-
54-

chapter, as if they were or had been appointed by the Courts

of rrobate.

55. Every guardian 6hall, within twelve months from the

date of his qualification or appointment, and annually, so long

as any of the estate remains in his control, file, in the office-

of the Judge of Probate, an inventory and account, under
oath, of the amount of property received by him, or invested

by him, and the manner and nature of such investment, and
bis receipts and disbursements for the past year in the form of

debit and credit. He must produce vouchers for all pay-

ments. The Judge of Probate may examine on oath, such

accounting party, or any other person, concerning the re-

ceipts, disbursements or any other matter relating to the

estate ; and having carefully revised and audited such account,.

if he approve the same, he must endorse his approval thereon,,

which shall be deemed prima facie evidence of correctness.

56. If any guardian omits to account, as directed in the pre-

ceding section, or renders an insufficient and unsatisfactory

account, the Probate Judge shall forthwith order such guardian

to render a full and satisfactory account, as required by law,

within twenty days after service of the order. Upon return

of the order, duly served, if such guardian fail to appear or re-

fuse to exhibit such account, the Judge of Probate may issue

an attachment against him for a contempt and commit him till

he exhibit such account, and may likewise remove him from
office.

57. Touchers are presumptive evidence of disbursement,

without other proof, unless impeached. If lost, the accounting

party must, if required, make oath to that fact, setting forth

the manner of loss, and state the contents and purport of the

voucher.

58. A guardian may be required to file such account at any

close time after six months from the ward's coming of full age, or

the cessation of the guardianship ; but such aceount may be

Failure to ac-

count.—C. C
P.. s. 479.

Vouchers.
C. P.,s. 4

-c.

When guardi
an to file ac

count at

of guardian-
ship.-CC.P.
s. 481.
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filed voluntarily at any time ; and, whether the accounting be

voluntary or compulsory, it shall be audited and recorded by
the Judge of Probate.

59. On application to any Judge of Probate for the custody Proceedings

and guardianship of any infant, it is the duty of such Judge °

{
* ^g£°_n

of Probate to inform himself of the circumstances of the case ship.—c. c,

on the oath of the applicant or of any other person ; and if
p -' B

-
m<

none of the relatives of the infant are present at such applica-

tion, the Probate Judge must assign, or, for any other good
cause, he may assign a day for the hearing ; and he shall there-

upon direct notice thereof to be given to such of the relatives

and to such other persons, if any, as he may deem it proper to

notify. On the hearing, he shall ascertain, on oath, the amount
of the property, real and personal, of the infant, and the value

of the rents and profits of the real estate ; and he may grant

or refuse the application, or commit the guardianship to some
other person, as he may think best for the interest of the infant.

60. The Judge of Probate must issue to every guardian ap- Letters of ap-

pointed by him a letter of appointment, which shall be signed ^clpf^iw.
by him and sealed with the seal of his office.

61. All executors, administrators, guardians and other per- Who author-

sons acting in a fiduciary capacity, are hereby empowered to Settlements.--

make such settlement of claims due by their intestates or wards, 1868, c. 53, s. l.

or cestui que trusts, or of claims which may be due the said

executors, and administrators, and others as aforesaid, growing
out of the transactions completed before the 15th day of May,
Anno Domini, one thousand eight hundred and sixty-five, as

may be equitable 'and just upon the conditions hereinafter

provided.

62. The several Courts of Probate of this State shall have Power of

power, with the consent of both parties, to be entered on their j^t?to°arbl-~

proceedings, to arbitrate between a claimant and an executor, trate.—1868,.&.

administrator, guardian, trustee, or other person acting in a
53

'
B> 2 '

fiduciary capacity, or between an executor, administrator, guar-

dian, or other person as aforesaid, and a person against whom
they may have a claim or claims, or the subject matter may be Subjeot matter

referred to two or more disinterested persons at the discretion S5y^e
^f?"

Of the Court.
^

red by court.

63. In every case where an award shall have been made, the Award shall

same shall be recorded and shall have the validity of a judg- i^TslfsT
rnent of court, and shall be a lawful voucher in all respects

whatever, in the settlement of the accounts of guardians, trus-

tees and executors and administrators, or ot other persons

which said accounts are required by law to be recorded.

64. No award made by or under an order of a Court of Notice of

Probate and returned to court, shall be confirmed until after ayardt0^?
notice of the award shall have been given to the parties to the fo ttS refer-

reference or their representatives, and anv party may file ex- enc® before
,. ,

L
• , ,1 i

J c
i confirmation.

ceptions or snow cause against the award upon any ground on _1868, c.53,s,

the face of it, or extrinsic thereto, and the court may confirm 4-
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or reject the same and remand the case to the referees for a

new award, or appoint a new reference.

Courts of pro- 65. The Courts of Probate may make such rules respecting

ruies^4868
° tne notice to be given in case of awards and exceptions, and

c. 53, s. 5. ' showing cause and a hearing in the premises as they may deem
reasonable.

CHAPTER 54

HABEAS OOEPUS.

10.

n.

Section

1. In what oaseB application may be

made.

2. When the application may be de-

nied.

3. By whom application may be made.

4. Mode of making the application.

5. What application must contain.

6. When the writ must be granted.

7. Defect of form.

8. When the writ sufficient,

9. Penalty for refusing to grant the

writ.

Writ may issue without application,

when.

Keturn, what to contain.

12. Notice to parties interested.

13. Notice to district solicitor.

14. Production of the body.

15. Attachment on failure to obey the

writ.

16. Penalty for refusing attachment

17. Where sheriff fails to return.

18. Precept to bring up party detained.

19. Penalty for refusing to grant pre-

cept.

20. Penalty for conniving, &c, at an

insufficient return, &c.

21. Power of the county.

22. Proceedings on return of the writ.

23. Party to be discharged, when.

24. Party to be remanded, when.

25. Party to be bailed or remanded,

when.

Section

26. Proceedings in case of sickness of

party.

27. Penalty for disobedience to order of

discharge.

28. Officer not liable, civilly, for obe-

dience.

29. Penalty for committing for same
cause.

30. Penalty for neglecting to obey the

writ or for refusing copy of pro-

cess.

3) . False return.

32. Penalty for concealing party.

33. Aiders and abettors.

34. Writs returnable, when.

35. By whom served and manner of

service.

36. Persons committed for capital of-

fences, when to be tried or dis-

charged.

37. Subpoenas for witnesses.

38. Costs.

39. Custody and disposition of infants

in certain cases.

40. Habeas corpus ad testificandum.

41. Justices of the Peace and Judges of

Probate.

42. Application and what to contain.

43. Service of writ and by whom.

44. Pees and bond on service.

45. Duties of officers.

46. Prisoner to be remanded.

in what oases 1- Every person imprisoned or restrained of his liberty

application within this State, for any criminal or supposed criminal matter,

—S?8-»e
W?' or on any pretence whatsoever, except in cases specified in the

lie, s. 1.

'

next section, may prosecute a writ of habeas corpus, according
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to the provisions of this chapter, to inquire into the cause of

sue!) imprisonment or restraint, and if illegal to be delivered

therefrom.

2. Application to prosecute the writ shall be denied in the When the ap-

following cases:
*

Dedlied.-
y

(1.) Where the persons are committed or detained by virtue i868-'9, c. 116,

of process issued by a court of the United States, or a Judge 8
-
2 -

thereof, in cases where such courts or judges have exclusive

jurisdiction under the laws of the United States, or shall have
acquired exclusive jurisdiction by the commencement of suits

in such courts

;

(2.) Where persons are committed or detained by virtue of

the final order, judgment or decree of a competent tribunal of

civil or criminal jurisdiction, or by virtue of an execution,

issued upon such final order, judgment or decree
;

(3.) Where any person has wilfully neglected, for the space

of two whole terms after his imprisonment, of the Superior

Court of the county in which he may be imprisoned, to apply

for the writ, such person shall not have a habeas corpus in va-

cation time for his enlargement

;

(4.) Where no probable ground for relief is shown in the By whom ap-

application. plication^may

3. AppMcation for the writ may be made either by the party I868^9,
e

c7ii6,

for whose relief it is intended or by any person in his behalf. »• 3 -

4. Application for the writ shall be made in writing, signed ing the appn-

by the applicant

:

cation.—1868-

(1.) To any one of the Judges of the Supreme Court

;

(2.) To any one of the Superior Court Judges, either at term
time or in vacation.

5. The application must state in substance, as follows

:

(1.) That the party, in whose behalf the writ is applied for, What appiioa-

is imprisoned or restrained of his liberty, the place where, and tain.—I86a^'9~

the officer or person by whom he is imprisoned or restrained, °. H6, s. 5.

naming both parties, if their names are known, or describing

them if they are not known

;

(2.) The cause or pretence of such imprisonment or restraint,

according to the knowledge or belief of the applicant

;

(3.) If the imprisonment is by virtue of any warrant or other

process, a copy thereof shall be annexed, or it shall be made to

appear that a copy thereof has been demanded and refused, or

that for some sufficient reason a demand of such copy could not
be made

;

(4.) If the imprisonment or restraint be alleged to be illegal,

the application must state in what the alleged illegality con-

sists ; and that the legality of the imprisonment or restraint

has not been already adjudged, upon a prior writ of habeas
corpus, to the knowledge or belief of the applicant.

(5.) The facts set forth in the complaint must be verified by
the oath of the applicant, or by that of some other credible

witness, which oath may be administered by any person au-

thorized by law to take affidavits.
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when the writ 6. Any court or judge empowered to grant the writ, to
D
d
U

8̂

e

68-
r
'9

lt" wnom 6ucn application may be presented, shall grant the writ

o. 116, s. 6.
' without delay, unless it appear from the application itself, or

from the documents annexed, that the person applying, or for

whose benefit it is intended, is, by the provisions of this chap-
ter, prohibited from prosecuting the writ.

Defect ofform. ?. ISTo writ of habeas corpus shall be disobeyed on account of
—1868-'9, c. any defect of form.

When the writ 8. It shall be sufficient

:

sufficient.— (1.) If the person having the custody of the party impris-
i86^8-'9, c. 116, one(j or regtrained, be designated either by his name of office,

if he have any, or by his own name, or if both such names he
unknown or uncertain, he may be described by an assumed ap-

pellation, and any one who may be served with the writ, shall

be deemed the person to whom it is directed, although it may
be directed to him by a wrong name, or description, or to

another person
;

(2.) If the person who is directed to be produced, be desig-

nated by name, or if his name be uncertain or unknown, he
may be described by an assumed appellation, or in any other

way, so as to designate the person intended
;

Penalty for re- 9. ^ any Judge authorized by the provisions of this chapter
fusai to grant to grant writs of habeas corpus, shall refuse to granfc such writ

Ses^cTiis wnen legally applied for, every such Judge shall forfeit to the
s. 9.

' party aggrieved two thousand five hundred dollars.

Writ may is-
^ Whenever the Supreme or Superior Court, or any judge

suewichout of either, shall have evidence from any judicial proceeding

^i
P
en

C
^-°

n
' before such court or judge, that any person within this State

i868-'9, c 116, is illegally imprisoned or restrained of his liberty, it shall be
s - 10 - the duty of said court or judge to issue a writ of habeas corpus

for his relief, although no application be made for such writ.

The return
^' ^ne Person or officer on Whom the writ is served, must

and what to make a return thereto in writing, and, except where such per-
contain.- 1868- son s\va]i be a 6worn public officer, ^nd shall make his return

'in his official capacity, it must be verified by his oath. The
return must state plainly and unequivocally

:

(1.) Whether he have or have not, the party in his custody

or under his power or restraint

;

(2.) If he have the party in his custody or power, or under
his restraint, the authority and the cause of such imprisonment
or restraint, setting forth the same at large

;

(3.) If the party be detained by virtue of any writ, warrant,

or other written authority, a copy thereof shall be annexed to

the return ; and the original shall be produced and exhibited

on the return of the writ to the court or judge, before whom
the same is returnable

;

(4.) If the person or officer upon whom such writ is served,

shall have had the party in his power or custody, or under his

restraint, at any time prior or subsequent to the date of the

writ, but has transferred such custody or restraint to another,

the return shall state particularly, to whom, at what time, for

what cause and by what authority, such transfer took place.
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12. When it appears from the return to the writ, that the Notice to par-

party named therein is in custody on any process, or by reason ties interested.

of any claim of right, under which any other person has an ne, a. 12!

°'

interest in
#
continuing his imprisonment or restraint, no order isro-'i, c. 221,

shall be made for his discharge, until it shall appear that the
s *

person fo interested, or his attorney, if he have one, shall

have had reasonable notice of the time and place at which such
writ is returnable.

13. When it appears from the return that such party is de- Notice to Dis-

tained upon any criminal accusation, the court or judge may, ^Lg° 1

9

lcitor '

if he thinks proper, make no order for the discharge of such 116, s. 13.'

party until sufficient notice of the time and place at which the

writ shall have been returned, or shall be made returnable, be
given to the District Solicitor of the county in which the per-

son prosecuting the writ is detained.

14. If the writ require it, the officer or person, on whom the Production of

same has been served, shall also produce the body of the party
i35 8

b
>°f^'"716

in his custody or power, according to the command of the writ, B . u.

except in the case of the sickness of such party, as hereinafter

provided.

15. If the person or officer, on whom any writ of habeas Attachment

corpus shall have been duly served, shall refuse or neglect to £
fail

tjf
etp

-

t

obey the same, by producing the body of the party, named or —1868-'9, c.

described therein, and by making a full and explicit return 116
>
s - 15 -

thereto, within the time required, and no sufficient excuse be
shown, for such refusal or neglect, it shall be the duty of the

court or judge, before whom the writ shall have been made
returnable, upon due proof of the service thereof, forthwith to

issue an attachment against such person or officer, directed to

the Sheriff of any county within this State, and commanding
him forthwith to apprehend such person or officer, and bring
him immediately before such court or judge, and on being so

brought, such person or officer shall be committed to close cus-

tody, in the jail of the county where such court or judge may
be, without being allowed the liberties thereof, until such per-

son or officer make return to such writ and comply with any
order that may be made by such court or judge in relation to

the party, for whose relief the writ shall have been issued.

16. If any judge shall wilfully refuse to grant the writ of l^g^ttach-"
attachment as provided for in the preceding section, he shall ment.-mo-'i,

be liable to impeachment, and moreover shall forfeit to the °- 221, 8 - 2 -

party aggrieved twenty-five hundred dollars.

17. If a Sheriff shall have neglected to return the writ, agree- Where a sher-

ably to the command thereof, the attachment against him may tum.-isss-^
be directed to the Coroner or to any other person to be desig- c. 216, s. 16.

nated therein, who shall have power to execute the same, and
such Sheriff, upon being brought up, may be committed to the
jail of any county other than his own.

18. The court or judge, by whom any such attachment may ^ecept to^

be issued, may also at tne same time, or afterwards, direct a dSne<L—
r J

precept to any sheriff, coroner, or other person to be designated
g

8^"' 9
'
c- 116

'

^therein, commanding him to bring forthwith, before such court
8 '
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or judge, the party, wherever to be found, for whose benefit

the writ of habeas corpus shall have been granted.
Penalty for re- 19. If any judge shall refuse to grant the precept provided

the
1

precept!— f°r m section eighteen of this chapter, he shall be liable to im-
i870-'7i, c. peachment, and moreover shall forfeit to the party aggrieved
22i

5
s. 3.

twenty-five hundred dollars.

Penalty for 20. If any judge shall grant the attachment provided for in

&£
ni
atimy section fifteen of this chapter, or the precept provided for in

insufficient re section eighteen of the same, and shall give the officer or other

i870-'f
C

c722i Person charged with the execution of the same verbal or writ-

8.4. ' ten instructions not to execute the same, or to make any
evasive or insufficient return, or any return other than that

provided by law ; or shall connive at the failing to make any
return or any evasive or insufficient return, or any return other
than that provided by law, he shall be liable to impeachment,
and moreover shall forfeit to, the party aggrieved, twenty-five

hundred dollars.

Power of the 21. In the execution of any attachment, precept or writ,

%un
c

ty
i^

8

s

6

.

8 under sections fifteen, sixteen and seventeen, the sherilf, coro-
18.' ner, or other person, to whom it may be directed, may call to

his aid the power of the county, as in other cases.

Proceedings 22. The court or judge before whom the party is brought

o?the°writ!— on a wr^ °*" ^a^ea^ corpus, shall, immediately after the return

1868'9, c. ii6, thereof, examine into the facts contained in such return, and
s - 19, into the cause of the confinement or restraint of such party,

whether the same shall have been upon commitment for any
criminal or supposed criminal matter or not ; and if issue be
taken upon the material facts in the return, or other facts are

alleged to show that the imprisonment or detention is illegal,

or that the party imprisoned is entitled to his discharge, the

court or judge shall proceed, in a summary way, to hear the
allegations and proofs on both sides, and to do what to justice

shall appertain in delivering, bailing or remanding such party.
Party to be 23. If no legal cause be shown for such imprisonment or re-

whenf--1868- strain t, or for the continuance thereof, the court or judge shall

'9,0.116,8.20. discharge the party from the custody or restraint under which
he is held. But if it appear on the return to the writ, that

the party is in custody by virtue of civil process from any
court legally constituted, or issued by any officer in the course

of judicial proceedings before him, authorized by law, such

party can be discharged only in one of the following cases

:

(1.) Where the jurisdiction of such court or officer has been
exceeded, either as to matter, place, sum or person

;

(2.) Where, though the original imprisonment was lawful,

yet by some act, omission or event, which has taken place after-

wards, the party has become entitled to be discharged;

(3.) Where the process is defective in some matter of sub-

stance required by law, rendering such process void

;

(4.) Where the process, though in proper form, has been
issued in a case not allowed by law

;

(5.) Where the person, having the custody of the party
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under such process, is not the person empowered by law to de-

tain him

;

(6.) Where the process is not authorized by any judgment,

order or decree by any court, nor by any provision of law.

24. It shall be the duty of the court or judge forthwith to Party to be re-

remand the party, if it appear that he is detained in custody, ^en.--i868-
either, - '9,e. 116, s.

(1.) By virtue of process issued by any court or judge of the 21 -

United States, in a case where such court or judge has exclu-

sive jurisdiction
;

(2.) By virtue of the final judgment or decree of any com-
petent court of civil or criminal jurisdiction, or of any execu-

tion issued upon such judgment or decree;

(3.) For any contempt specially and plainly charged in the

commitment by some court, officer, or body, having authority

to commit for the contempt so charged

;

(4.) That the time during which such party may be legally

detained has not expired.

25. If it appear that the party has been legally committed Party to be

for any criminal offence, or if it appear by the testimony offered sanded'
re~

with the return of the writ, or upon the hearing thereof, that when.—1868-

the party is guilty of such an offence, although the commit-
2|

c " 116
'
So

inent be irregular, the court or judge shall proceed to let such

party to bail, if the case be bailable and gcod bail offered ; if

not, the court or judge shall forthwith remand such party to

the custody, or place him under the restraint from which he
was taken : Provided, the person or officer, under whose cus-

tody or restraint he was, be legally entitled thereto ; if not so

entitled, the court or judge shall commit such party to the

custody of the officer or person legally entitled thereto.

26. Whenever, from the sickness or infirmity of the person proceeding in

directed to be produced by a writ of habeas corpus, such per- case of sick-

son cannot, without danger, be brought before the court or party?—1868-

judge, where the writ is made returnable, the party in whose ' 9
>
e. ii6,s.

custody he is, may state the fact in his return to the writ ; and
"l>

if the court or judge be satisfied of the truth of the allegation

and the return be otherwise sufficient, the court or judge shall

proceed to decide on such return, and to dispose of the matter
in the same manner as if the body had been produced.

27. Obedience to a judgment, or order, for the discharge of Penalty for

a prisoner or person restrained of his liberty, pursuant to the f
iS

ord
e

e?of dL-
provisions of this chapter, may be enforced by the court or charge.—i 868

judge, by attachment, in the same manner and with the same
"'

4
9

>
c - 116

'
s -

effect as for a neglect to make return to a writ of habeas corpus ;
and the person found guilty of such disobedience shall forfeit

to the party aggrieved two thousand five hundred dollars, be-

sides any special damages/which such party may have sustained.

28. No officer or other person, shall be liable to any civil J^^gg^
action for obeying such judgment or order of discharge. obedience

7
.—

r

29. "Eo person who has been set at large upon any writ of
g

8^"' 9
'

' 116
'

habeas corpus shall be again imprisoned or detained for the same Penalty for



464 HABEAS COKPTJS. [Chap. 54.

committing
for same
cause.—1663-

'9, c. 116, s.

Penalty for

neglecting to

obey the writ,

or for refusing
copy of pro-
cess.— 1 868-' 9,
c. 116, s. 27.

False return.—1868-'9, o.

116, s. 28.

Penalty for

concealing
party.—1868-
'9,0.116,8.29.

Aiders and
abettors.

—

1868-'9, c. 116,
s. 30.

Writs return-
able, when.

—

1868-', 9 c. 116,
s. 81.

By whom
served and
manner of
service. —1868
-'9, c.116, s.32

Persons com-
mitted for cap-
ital offences,
when to' be
tried or dis-

cause by any person whatsoever, other than by the legal order or
process of the court wherein he shall be bound by recognizance
to appear, or of any other court having jurisdiction in the
case under the penalty of two thousand five hundred dollars to
the party aggrieved thereby. And every officer, or other per-

son, who shall knowingly offend against the provisions of this

section, shall be deemed also guilty of a misdemeanor.
30. If any person, to whom a writ ofhabeas corpus is directed,

shall neglect or refuse to make due return thereto, or to bring the
body of the party detained, according to the command of the
writ without delay ; or shall not, within six hours after demand
made therefor, deliver a copy of the commitment or cause of
detainer, such person shall, upon conviction by indictment, be
fined one thousand dollars, or imprisoned not exceeding twelve
months, and if such person be an officer, shall moreover, be
removed from office.

31. Every person making a false return to a writ of habeas
corpus, shall be deemed guilty of a misdemeanor.

32. Any one having in his custody, or under his power, any
party, who, by the provisions of this chapter, would be enti-

tled to a writ of habeas corpus, or for whose relief such writ
shall have been issued, who shall, with intent to elude the ser-

vice of such writ or to avoid the effect thereof, transfer the
party to the custody, or put him under the power or control

of another, or shall conceal or change the place of his confine-

ment, shall be deemed guilty of a misdemeanor.
33. Every person who shall knowingly aid or abet in the

violation of the last section, shall be deemed guilty of a mis-

demeanor.
34. Writs of habeas corpus may be made returnable at a

certain time, or forthwith, as the case may require. If Jhe
writ be returnable at a certain time, such return shall be made
and the party shall be produced at the time and place specified

therein.

35. The writ of habeas corptis may be served by any quali-

fied elector of this State, thereto authorized by the court or

judge allowing the same. It may be served by delivering the

writ, or a copy thereof, to the person to whom it is directed

;

or, if such person cannot be found, by leaving it, or a copy, at

the jail, or other place in which the party, for whose relief it

is intended, is confined, with some under officer, or other per-

son of proper age ; or, if none such can be found, or if the

person attempting to serve the writ be refused admittance, by
affixing a copy thereof in some conspicuous place on the out-

side, either of the dwelling house of the party to whom the

writ is directed, or of the place where the party is confined for

whose relief it is sued out.

36. When any person, who has been committed for treason

or felony, plainly and specially expressed in the warrant of

commitment, upon his prayer in open Court to be brought to

his trial, shall not be indicted some time in the next term of
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38.

the Superior Court ensuing such commitment, the judge of charged.—

the court, upon notice in open court, on the last day of the
1!

term, shall set at liberty such prisoner upon bail, unless it ap-

pear on oath that the witnesses for the State could not be pro-

duced at the same term ; and if such prisoner, upon his prayer

as aforesaid, shall not be indicted and tried at the second term
of the court, he shall be discharged from his imprisonment.

37. Any party to a proceeding on a writ of habeas corpus Subpoenas for

may procure the attendance of witnesses at the hearing, by Jgjg^
86*'^

subpoena, to be issued by the clerk of any Superior Court, under s 34.

the same rules, regulations and penalties prescribed by law in

other cases.

38. The costs on a writ of habeas corpus may be awarded at Costs.—1868-

the discretion of the court or judge who shall hear the same ;

'
9

'
c. lift, s. 85.

and he may direct what officer shall tax such costs ; and execu-

tion may issue therefor as in other cases.

39. When a contest shall arise on a writ of habeas corpus Custody and

between any husband and wife, who are living in a state of ^ant^incer-
separation, without being divorced, in respect of the custody tain cases.—

of their children, the court or judge, on the return of such
g

8

gg

- '
9

'
c ' 116

'

writ, may award the charge or custody of the child or children, i858 \ 9 Gm 55>

so brought before it, either to the husband or to the wife, for

such time, under such regulations and restrictions and with

such provisions and directions as will, in the opinion of such

court or judge, best promote the interest and welfare of the

children. At any time after the making of such orders the

court or judge may, on good cause shown, annul, vary or modify
the same.

40. Every Court of record shall have power, upon the appli- Sabem corpus

cation of an}^ party to any suit or proceeding, civil or criminal,
5f^^868-"'9

pending in such court, to issue a writ of habeas corpus, for the c. liis, s. 37.
'

purpose of bringing before the said court any prisoner, who
may be detained in any jail or prison within the State, for any
cause, except such prisoner be under sentence for a felony, to

be examined as a witness in such suit or proceeding, in behalf

of the party making the application.

41. Such writ of habeas corpus may be issued by any Justice justices of the

of the Peace or Judge of Probate upon application as provided Peace and

in the last section, to bring1 any person confined in the jail or bate
g
--iS68-'9,

prison of the same county where such Justice or Judge of Pro- c. 116, s. 38.

bate may reside, to be examined as a witness before such Justice

or Judge of Probate. And in cases where the testimony of

any prisoner is needed in a proceeding before a Justice of the

Peace, or a Judge of Probate, and such person be confined in

a county in which such Justice or Judge of Probate does not

reside, application for a habeas corpus to testify may be made
to the Judge of the district in which the county is located.

42. The application for the writ shall be made by the party Application

to the suit or proceeding in which the writ is required, or by
t
^ha^jg 68

his agent or attorney. It must be verified by the applicant, -'9, c. lid, s.

and shall state

:

89 -

30
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Service of writ
find by whom.
—1868-'9, c.

116, s. 40.

Fees and bond
on service.

—

1868-'9, c. 116,

s.41.

Duty of of-

ficers.—1866-
'9, c. 116, a. 42.

Prisoner to be
remanded.

—

1868-' 9, c.116,
s. 43,

(1.) The title and nature of the suit or proceeding in regard
to which the testimony of such prisoner is desired

;

(2.) That the testimony of such prisoner is material and
necessary to such party on the trial or hearing of such suit

or proceeding, as he is advised by counsel and verily believes.

43. The writ of habeas corpus to testify shall be served by
the same person, and in like manner in all respects, and en-

forced by the court or officer issuing the same as prescribed in

this chapter for the service and enforcement of the writ of ha-

beas corpus cum causa.

44. The service of the writ shall not be complete, however,,

unless the applicant for the same shall tender to the person in

whose custody the prisoner may be, if such person be a sheriff,,

coroner, constable or marshal, the fees and expenses allowed

by law for bringing such prisoner, nor unless he shall also give

bond, with sufficient security, to such sheriff, coroner, constable

or marshal, as the case may be, conditioned that such applicant

will pay the charges of carrying back such prisoner.

45. It shall be the duty of the officer to whom the writ is

delivered or upon whom it is served, whether such writ be

directed to him or not, upon payment or tender of the charges

allowed by law, and the delivery or tender of the bond herein

prescribed, to obey and return such writ according to the ex-

igency thereof upon pain, on refusal or neglect, to forfeit to the

party, on whose application the same shall have been issued,

the sum of five hundred dollars.

46. After having testified, the prisoner shall be remanded to

the prison from which he was taken.

Section 40. 68 N. C, 68.

CH APTEE 5 5.

HOMESTEADS AND PERSONAL PROPERTY EX-
EMPTION.

Section

1. Homestead, when and how exempt-

ed.

2. Sheriff to summon appraisers.

3. Duty of appraisers.

4. Appraisers to make return.

5. Levy to be made on excess.

6. Appraisers to elect.

7. Assessors to be appointed.

8. Assessors to set apart property.

9. Register to endorse, &c.

Section

10. When persons die without having

set apart homestead.

11. Petition to be filed, <fec.

12. Appraisal of personal property.

13. Eeturn of same.

14. Who to be appraisers,

15. Tracts not contiguous included.

16. Costs, how charged.

17. Liability of officer.

18. Liability of appraiser.
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Section

19. Liability for misdemeanor.

20. Judgment creditor dissatisfied.

•21. Who disqualified to act as appraiser

22. "When exemption made or reallot-

ted.

23. Costs of reassessment, how paid.

24. How vacated. Proviso.

Section

25. Fees of appraisers, &c.

26. Not to sell reversionary interest.

Proviso.

27. Misdemeanor and penalty for sell-

ing.

28. Forms.

Of this State Homestead,

other final ^henandhow
pted.

1. Whenever the real estate of any resident

shall be levied on, by virtue of any execution or

process obtained on any debt, such portion thereof as may be i868-f9, c. 137,

occupied by the owner as an actual homestead, and which he s - 1 -

may then elect to regard as such, including the dwelling and
buildings thereon, shall be exempt from such levy, except under

an execution or other final process issued for the collection of a

debt contracted

:

(1.) For purchase of said homestead
;

(2.) For such work and labor done for the owner of the home-
stead as may constitute a laborer's lien

;

(3.) For such labor done on the premises as may constitute

a mechanic's lien

;

(4.) For taxes accruing on said homestead.
2. Before levying upon any homestead thus owned and occu- Sheriff to sum-

pied, the sheriff or other officer charged with such levy, shall Ss.^18^8^,
summon three discreet persons qualified to act as jurors, to e. 137, s. 2.

whom he shall administer the following oath : " I, A. B., do
solemnly swear (or affirm) that I have no interest, near or re-

mote, in the homestead exemption of C. D., and that I will

faithfully perform the duties of appraiser (or assessor, as the

case may be,) in valuing and laying off the same. So help me

3. The said appraisers shall thereupon proceed to value the Duty of ap-

homestead, with its dwelling and buildings thereon, and lay off
i868-^9

S

c~"i37

to said owner such portion as he may select, or any agent, attor- s . 3.

ney, or other person in his behalf, not exceeding in value one
thousand dollars, and to fix and describe the same by metes and
bounds.

4. They shall then make and sign in the presence of the Appraisers to

officer a return of their proceedings, setting forth the property ^il^vcS"
exempted, which shall be returned by the officer to the clerk 137, s.

4.'

of the court for the county in which the homestead is situated

and filed with the judgment roll in the action, and a minute
of the same entered on the judgment docket.

5. The levy may be made upon the excess of the homestead, The levy to be

not laid off according to the provisions of this chapter, and the ^ess°—1868-
officer shall make substantially the following return upon the '9,c. 137, s.5.

execution : " A. B., C. D., and E. F., summoned and qualified

as appraisers or assessors, (as the case may be,) who set off to

X. Y., the homestead exempt by law. Levy made upon the
excess."

6. In case no election is made by the owner, his agent, or APPrai8®r
,
s t<

iJ - o 7 elect.—1868-9,
c. 137, B. 6.
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attorney, or any one acting in his behalf, of the homestead, to

be laid off as exempt, the appraisers shall make such election

for him, including always the dwelling and buildings used
therewith.

Assessors to 7. Whenever any resident of this State may desire to take

— iSs-'^c.
' tne benefit of the homestead and personal property exemption

137, s. 7.
' as guaranteed by article ten of the Constitution of this State,

such resident (or his agent or attorney,) shall apply to any jus-

tice of the peace of the county in which he resides, and said

justice of the peace shall appoint as assessors, three disinter-

ested person, qualified to act as jurors residing in said county,

who shall, on notice by order of said justice, meet at the ap-

plicant's residence, and, after taking the oath prescribed in

section two of this chapter for appraisers before some officer

authorized to administer an oath, lay off and allot to the appli-

cant a homestead with metes and bounds, according to the ap-

plicant's direction, not to exceed one thousand dollars in value,

and make and sign a descriptive account of the same and re-

turn it to the office of the register of deeds.
Assessors to 8. Said assessors shall set apart of the personal property of

erty.—18?8%~ said applicant, to be by him selected, articles' of personalty not
c 137, s. 8. exceeding in value the sum of five hundred dollars, and make

and sign a descriptive list thereof, and return the same to the

register of deeds.
Register to en- Q, It shall be the duty of the register of deeds to endorse

i868-'9, c?'i37, on eacn °f sa^ returns the date when received for reg-

s. 9. istration, and to cause the same to be registered without un-

necessary delay. The said register shall receive for registering

the said returns the same fees that may be allowed him by law
for other similar or equivalent services, which fees shall be paid

by said resident applicant (or his agent or attorney) upon the

reception of said returns by the register.

When persons 10. If any person entitled to a homestead and personal

hav^gseif property exemption, die without having had the same set apart,

apart home- his widow, if he leave one, then his child and children under the

age of twenty-one years, if he leave such, may proceed to have
said homestead and personal property exemption laid off to

her, him or them, according to the provisions of sections seven

and eight of this chapter.
Petition to be H. When any person entitled to a homestead and personal

i368-'9, c.~i37, property exemption, shall file his or her petition before a jus-

s. u. '
' tice of the peace to have the same laid off and set apart under
the provisions of sections seven, eight, nine and ten of this

chapter, the said justice shall make advertisement at the court-

house door of the county in which the petition is filed, notify-

ing all creditors of said applicant of the time and place when
and where the said petition will be heard ; and the same shall

not be heard nor any decree made in the cause in less than six

months nor more than twelve, from the day of making adver-

tisement as above required.

Appraisal of 12. Whenever the personal property of any resident of this

personal prop- State shall be levied upon by virtue of any execution or other

stead.—1868
'9, c. 137. s. 10.
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final process issued for the collection of any debt, and the owner erty.—1868-'9,

or any agent, or attorney in his behalf, shall demand that the c
-
18 '

r
'
8 - 12 -

same, or any part thereof, shall be exempted from sale under
such execution, the sheriff or other officer making such levy,

shall summon three appraisers, as heretofore provided, who,
having been first duly sworn, shall appraiee and lay off to the

judgment debtor such articles of personal property as he, or

another in his behalf, select, to the value of five hundred dol-

lars, which articles shall be exempt from said levy.

13. Keturn shall be made of such appraisal and setting off Return of the

of personal property, in the same manner as is required in sec- f^6^18

^
8

^
tion four of this chapter, upon the laying off of a homestead
exemption.

14. The persons summoned to appraise the personal prop- Who t0 bo ap _

erty exemption shall take the same oath and be entitled to the praisers.—

same fees as the appraisers of the homestead, and when both gf^"'
9, c

'
87

'

exemptions are claimed by the judgment debtor, at the same
time, one board of appraisers shall lay off both and be entitled

to but one fee.

15. Different tracts or parcels of land not contiguous maybe Tracts not

included in the same homestead, when a homestead of con- J^de?*—1868-
tiguous lands is not of the value of one thousand dollars. '9, c.i37,s. 15.

16. The costs and expenses of appraising and laying off the Costs, how
homestead or personal property exemptions, when the same is Sa

o
g

,

e(L—
qv

made under execution, shall be charged and included in the s . i6."
'

°'

officer's bill of fees upon such execution or other final process

;

and when made upon the petition of the owner they shall be
paid by such owner, and the latter costs shall be a lien on said

homestead.
17. Any officer making a levy, who shall refuse or neglect Liability of ap-

to summon and qualify appraisers as heretofore provided for, ?<P
ce

(o7r
18

?E~

or who shall fail to make due return of their proceedings, or

who shall levy upon the homestead set off by said appraisers

or assessors, (as the case may be,) except as herein provided,
shall be liable to indictment for a misdemeanor, and he and his

sureties shall be liable to the owner of said homestead for all

costs and damages in a civil action.

18. Any officer or appraiser or assessor, (as the case may be,) Liability of

who shall wilfully or corruptly conspire with any -judgment Fn
raiS

i

r
oT

18
5c"

jii_ ii • /i J n\, 9, c. 137, s. lb.
debtor, or other appraiser or assessor, (as the case may be,) to

undervalue the homestead or personal property exemption of
such debtor, or shall assign false metes and bounds, or make or

procure to be made a false and fraudulent return thereof, shall

be liable to indictment for a misdemeanor, and shall be answer-
able to the judgment creditor for all costs and damages in a
civil action.

19. Any officer or appraiser or assessor who shall wilfully or liable for

corruptly conspire with any judgment creditor, or other ap- misdemeanor.

praiser or assessor, to overvalue the homestead or personal J^
888"^' c '

property exemption of any debtor or applicant, or shall assign

false metes and boundaries, or make, or procure to be made, false
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and fraudulent return thereof, shall be liable to indictment for

a misdemeanor, and shall be answerable to the party injured,

for all costs and damages in a civil action.

Judgment 20. If the judgment creditor for whom the levy is made, or

satisfied.— ~ judgment debtor or person entitled to homestead exemption,
i868-'9, c. 187, shall be dissatisfied with the valuation and allotment of the ap-
s. 20. praisers or assessors, (as the case may be,) he may, within ten

days thereafter, or any other judgment creditor within six

months, and before sale under execution of the excess, notify

the clerk of the township thereof and file with him a transcript

of the return of the appraisers or assessors, (as the case may
be,) and thereupon the clerk shall notify the other trustees of

the township to meet him, at a time specified, within ten days,

on the premises, to reassess and allot said homestead. At the

time specified, the trustees shall meet on the premises, and,

having first taken the oath prescribed for appraisers, they shall

view and examine the homestead laid off, and make their re-

port as required in section twenty-two of this chapter.

Who disquaii- 21. If any trustee, or any person summoned as an appraiser,
fled to act as^ shall be related by blood or marriage to the debtor orjudgment
i868-

a
'9

S

,

e

?'i37, creditor, or shall be a party in interest in any action against the
s - 21 - former, he shall be disqualified to serve in the valuation of the

homestead or personal property exemption, and another person
qualified to act as juror shall be summoned and qualified in his

place.

When exemp- 22. When the homestead or personal property exemption is

tionmade or made or reallotted on the petition of the person entitled there-

iSSs^l&Viif to, the township trustees shall make their report as required in

s. 22. section twenty of this chapter, to the register of deeds, specify-

ing what changes, if any, they have made in the former valua-

tion and allotment, who shall register the same as required in

section nine, and when said homestead and personal property

exemption is made or reallotted, under execution by a judg-

ment creditor, the township trustees shall make said return to

the Clerk of the Superior Court, who shall file the same and
make a minute thereof on the judgment roll and the execution

docket.

Costofreas- 23. If the board of trustees shall confirm the former ap-
sessment, how praisal or shall increase the exemption allowed the judgment

c. 137, s. 23. ' debtor, the levy shall stand only upon the excess remaining,

and the judgment creditor shall pay all costs of the reallotment.

If they shall reduce the amount allowed the judgment debtor,

the costs shall follow the execution, and the levy shall cover the

excess then remaining.

How vacated. 24. Any appraisal or allotment by the trustees of a township

vtt
868

24'
c

' may ^e set asi
'^e

?
on application of any party interested, for

fraud, complicity or other irregularity. The proceedings shall

be upon petition, as in other special proceedings, and the appli-

cant shall give bond to the opposing party for costs and dam-
Proviso.—1872 ages : Provided, that where any person has had his homestead
-'3, c. 105. i^ g-

jn accordance with the provisions of sections two and
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•three of this chapter, the said homestead shall not thereafter be
vacated, set aside or again laid off by any other judgment cred-

itors for whom a levy shall be made, except for fraud, com-
plicity or other irregularity.

25. The following fees and no other shall be charged in this Fees of up-

proceeding: ?L™868-*9
&
c'

Each appraiser, for laying off homestead or personal prop- 137, s . 25!

erty exemption, or both, one dollar.

Officer, for summoning and qualifying appraisers and deliv- Summoning

ering return to clerk, one dollar.
appraiser.

Clerk of Superior Court, for filing return and entering min-
ute on execution docket, twenty -five cents.

For making transcripts for township clerk, when required

to do so, fifty cents.

Township clerk, for summoning trustees, fifty cents.

Township clerk, for transmitting return, twenty-five cents.

26. It shall not be lawful to levy or sell under execution for Not lawful to

any debt the reversionary interest in any lands included in a
a?y iSerest?—

homestead until after the termination of the homestead interest i869-'7o, c.

itself: Provided, that the statute of limitations shall not run 121
'
s - 1 -

against any debt owing by the holder of the homestead affected

by this section, during the existence of his interest in the home-
stead.

27. Any officer or person whatsoever selling such reversion- Misdemeanor

ary interest to satisfy an execution for any debt, or otherwise f^seiiin^.—
violating the prohibitions of the preceding section, shall be i869-'70,c. 121

guilty of a misdemeanor and on conviction thereof shall be s
-
2 -

punished by fine not exceeding five hundred dollars, and im-

prisonment not exceeding six months, either or both, at the

discretion of the court.

28. The following forms shall be substantially followed in Forms.—1868-
-,. 1 f?. -,

J 1
9, c. 187, s. 27.

proceedings under this chapter

:

[No. 1.]

I. Appraisers' Ketttrn.

I. WHEN THE HOMESTEAD IS VALUED AT LESS THAN ONE THOUSAND

The undersigned having been duly summoned, and sworn to Form of ap_

act as appraisers of the homestead and personal property ex- praisers' re-

emptions of A. B., of Township, County, by C.
turn *

D., Sheriff (or constable or deputy,) of said county, do hereby
make the following return : We have viewed and appraised

the homestead of the said A. B., and the dwellings and build-

ings thereon, owned and occupied by said A. B. as a homestead,

to be one thousand dollars (or any less sum) and that the entire

tract, bounded by the lands of and is there-

fore exempted from sale under execution according to law. At
die same time and place we viewed and appraised at the values



472 . HOMESTEADS, &0. [ChAP. 55.

annexed, the following articles of personal property, selected

by said A. B. {Here specify the articles and their value, to he

selected by the debtor or his agent), which we declare to be a

fair valuation, and that the said articles are exempt under said

execution. We hereby certify that we are not related by blood
or marriage to the judgment debtor or the judgment creditor

in this execution, and have no interest, near or remote, in the

above exemptions.

Given under our hands and seals, this. . . . day of

18...

O. K. (Z. S.)

L. M. (Z. S.)

K. S. (Z. 8.)

The above return was made and subscribed in my presence,

day and date above given.

C. D., (Sheriff or Constable.)

[No. 2.]

II. PETITION FOK HOMESTEAD BEFOKE A JUSTICE OF THE PEACE.

) Before J. P.
In the matter of A. B. \

) County.

Fonnofpeti- ^" ^' respectfully shows that he, (she or they, as the case

tion. may be,) is {or are) entitled to a homestead exempt from execu-

tion in certain real estate in said county, and bounded and
described as follows : {Here describe the property) The true

value of which he (she or they, as the case may be,) believes to be
one thousand dollars, including the dwelling and buildings

thereon. He (she or they) further shows, that he (she or they,

as the case may be,) is {or are) entitled to a personal property

exemption from execution, to the value of {here state the value)

consisting of the following property : (Here specify.) He (she

or they, as the case may be,) therefore prays your worship to

appoint three disinterested persons qualified to act as jurors,

as assessors, to view the premises, allot and set apart to your
petitioner his homestead and personal property exemption, and
report according to law.

Personal prop- The undersigned having been duly summoned and sworn
erty appraised to act as appraisers of the personal property of A. B., of. . .

.

Township, County, and to lay off the exemption
given by law thereto, by C. D. (Sheriff or other officer,) of said

county, do hereby make and subscribe the following return :

We viewed and appraised at the values annexed the follow-

ing articles of personal property selected by the said A. B.,

to wit :
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which we declare to be a fair valuation, and that said

articles are exempt under said execution.

We hereby certify, each for himself, that we are not related

by blood or marriage, to the judgment debtor or judgment
creditor in this execution, and have no interest, near or remote,

in the above exemptions.

Given under our hands and seals, this .... day of
,

18..

O. K, (Z. S.)

L. M., (Z. S.)

E. S., (Z. S.)

The above return was made and subscribed in my pres-

ence, day and date above given.

C. D., (Sheriff or Constable.)

[No. 4.]

IV. CERTIFICATE OF QUALIFICATION TO BE ENDORSED ON RETURN

BY SHERIFF.

The within named B. F., G-. H. and J. R. were summoned Formofcer-

and qualified according to law, as appraisers of the ........ g^fff
by

exemption of the said A. B., under an execution in

favor of X. Y., this .... day of 18 .

.

CD., (Sheriff.)

[No. 5.]

V. MINUTE ON EXAMINATION DOCKET.

X.. ..Y....
j

vs.

A.. .. B.... |

Execution issued 18 Form of min-

Homestead appraised and set off and return made ute on docket.

18....

Section 1. 64 N. C. 25 ; 66 N. C. 164 : lb. 206.
Sec. 2. 65 N. C. 20.

Sec. 8. 68 K C. 482.
Sec. 10. 66 N. C. 197.
Sec. 15. 67 N. C. 295. -

Sec. 26. 65 N. C. 447.
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CHAPTER 56

HUNTING.

Section

1. Penalty for hunting on land of an-

other after advertisement forbid-

ding it.

2. Penalty for hunting or killing deer.

Section

3. School committee can sue for dam-

ages.

4. What counties to apply to.

Penalty for

hunting on
land of anoth-
er after adver-
tisement for-

bidding it.

—

B.C., c.16, s.

4.

Penalty for

hunting or
killing deer.-
1871-% c. 68,

s. 1.

School com-
mittees can
sue for dam-
ages.—1871-%
c. 68, s. 2.

What counties
to apply to.

—

1872-' 3, c. 40.

1. If any person shall hunt, with a gnn or dogs, on the lands

of another, without leave obtained from the owner, he shall for

every offence forfeit and pay ten dollars to the party aggrieved :

Provided, that no such recovery shall be had, unless the owner
of the land, by advertisement posted up in two or more public

places, have forbidden the person so hunting, by name, or all

persons generally, to hunt on his land.

2. If any person shall hunt for with gun, or chase with a

dog, or shall kill or destroy any deer running wild in the woods,
between the fifteenth day of January and the first day of Sep-

tember next thereafter ensuing, unless in an enclosure sur-

rounded by a sufficient fence, at least five feet high, and where
such person shall have a lawful right so to do, the person so

offending shall pay a penalty of fifty dollars for each and every
offense to any person or persons suing for the same, one half

for his use and the other for the use of the public school or

schools of the school district or districts wherein the offense is

committed, and the offender shall be deemed guilty of a mis-

demeanor, and on conviction shall pay a fine of not less than
ten dollars, or be imprisoned, or both, at the discretion of the

court.

3. In the event that no one has brought a prior suit, and
prosecuted the same in good faith for the penalty prescribed in

the preceding section, if shall be the duty of the school com-
mittee of any township where the said offense shall be com-
mitted, to sue for the same, and the whole of their recovery

shall be to themselves for the use of their school district. And
it shall further be their duty to cause any person so offending

to be prosecuted, by indictment for such offense.

4. Sections two and three of this chapter shall only apply to

the counties of Clay, Cherokee, Macon, Jackson, Haywood,
Transylvania and Randolph.
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CHAPTER 5 7

IDIOTS AND LUNATICS.

Section

1. Inquisition of lunacy.

2. Proceedings on application for guar-

dianship.

8. How to proceed in case of persons

confined in Insane Asylum.

4. Letters of appointment.

5. Person and estate may be commit-

ted to different persons.

6. Sale of estate ordered by county

commissioners, when.

7. How and for what purpose courts of

probate may order sale of their es-

tate. Heirs and next of kin to be

parties. Proceeds, how applied

and secured. How descend, &c.

8. Estates without guardian managed

by court of probate.

9. Proceedings when imprisoned for

crime.

10. Tried on becoming sane.

11. Surplus income of insane persons

Section

may be advanced in certain cases

to next of kin.

12. Purposes for which such advance-

ment may be made. To whom
paid.

13. All persons interested made parties.

14. Eules to be observed by the court.

15. Court may select the persons to be

advanced.

16. Advancements secured against

waste.

17. Appeal and removal to Superior

Court.

Of what kind of insane persons ad-

vancements to be made of their

estates.

Decrees for advancement suspended

on restoration to sanity.

What may be done when lunatic

feme is abandoned by her husband.

21. Assignments by husband void.

18.

19.

20.

1. Any person in behalf of one who is deemed an idiot, ine- inquisition of

briate or lunatic, or incompetent from want of understanding p
n

g

C^c
"
C *

to manage his own affairs, by reason of the excessive use of in-

toxicating drinks, or other cause, may^file a petition before the

Judge of Probate of the county where such supposed idiot,

inebriate or lunatic resides, setting forth the facts, duly verified

by the oath of the petitioner. Whereupon such Judge of

Probate shall issue an order, upon notice to the supposed idiot,

inebriate or lunatic, to the Sheriff of the county, commanding
him to summon a jury of twelve men to inquire into the state

of such supposed idiot, inebriate or lunatic. The jury shall

make leturn of their proceedings under their hands to the

Judge of Probate, who shall file and record the same ; and he
shall proceed to appoint a guardian of any person so found to

be an idiot, inebriate or lunatic, by inquisition of a jury, as in

cases of orphans.

2. On application to any Judge of Probate for the custody Proceeding on

and guardianship of any idiot, inebriate or lunatic, it is the application for

duty of such Judge of Probate to inform himself of the cir- —c. CUP.,T
cumstances of the case on the oath of the applicant or of any 474.

other person : and if none of the relatives of the idiot, ine-

briate or lunatic are present at such application the Probate
Judge must assign, or for any other good cause he may assign,

a day for the hearing ; and he shall thereupon direct notice

thereof to be given to such of the relatives and to such other
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persons, if any, as he may deem it proper to notify. On the
hearing he shall ascertain, on oath, the amount of property,
real and personal, of the idiot, inebriate or lunatic, and the
value of the rents and profits of the real estate, and he may
grant or refuse the application or commit the guardianship to

some other person, as he may think best for the idiot, inebriate

or lunatic.
How to pro- 3. Xf any person be confined in any asylum for lunatics and

perso^con- insane persons, the certificate of the superintendent of such
fined in Luna- asylum declaring such person to be of insane mind and mem-
1860-^, c^oT ory5 which certificate shall be sworn to and subscribed before

the Probate Judge of the county in which such asylum is situ-

ated, and certified under the seal of court, shall be sufficient

evidence to authorize the Judge of Probate to appoint a guar-
dian for such idiot, lunatic or person of insane memory.

Letters of ap- 4. The Judge of Probate must issue to every guardian ap-
pointment.—^

p i rj ted by him under this chapter, a letter of appointment,
which shall be signed by him and sealed with the seal of his

office.

Person and es- 5. The guardianship of such nonsane person and his estate

committed
e

to
may ^e committed to different persons, whenever the court

different per- shall deem it advisable, as in cases of orphans ; and, when thus

c°5r*~s^'
°'' seParated> provision may be made for his support in like

manner.

Sale of their 6- Whenever it shall appear to any Judge of Probate, by
estates or- report of the guardian of any idiot or lunatic, that his personal

county com- estate has been exhausted, or is insufficient for his support, and
missioners, that he is likely to become chargeable on the parish, the

a sTsT-*,'
"' Judge of Probate may make an order for the sale or renting

of his personal or real estate, or any part thereof, in such man-
ner and upon such terms as he may deem advisable. Such
order shall specify particularly the property thus to be disposed

of, with the terms of renting or sale, and shall be entered at

length on the records of the court; and all sales and rentings

made under the provisions of this section, shall be valid to con-

vey the interest and estate directed to be sold, and the title

thereof shall be conveyed by such person as the court may
appoint on confirming the sale; or the court may direct the

guardian to file his petition for such purpose.

How and for 7. Whenever it shall appear to the Court of Probate, upon
whatpurpose the petition of the guardian of any idiot or lunatic, that a sale

bate may of any part of his real or personal estate is necessary for his
order a sale of maintenance, or for the discharge of debts unavoidably incurred

for his maintenance; or, whenever the court shall be satisfied

that the interest of the idiot or lunatic would be materially and
essentially promoted by the sale of any part of such estate ; or

whenever any part of his real estate is required for public pur-

poses, the court may order a sale thereof to be made by such

person, in such way and on such terms as it shall adjudge

:

Heirs and next Provided, however, that the court, if it be deemed proper, may
of kin to be direct to be made parties to such petition the next of kin or
parties. * 1
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presumptive heirs of such nonsane person. And if on the Proceeds, how

hearing, the court shall order such sale, the same shall be made sffured ^how
and the proceeds applied and secured, shall descend and be deoend,'Ac-

distributed, in like manner as is provided for the sale of infants'
f'

c *' c> °7, s *

estate decreed in like cases to be sold on application of their

guardians, as directed in the chapter entitled " Guardian and

Ward."
8. Whenever any personjs declared to be of nonsane mind, Estates with-

and for whom no suitable person will act as guardian, the Court mamSed by'

of Probate shall secure the estate of such person according to court of pro-

the provisions of the law relating to orphans whose guardians
c.

a
?'T.^.

°M

have been removed by the Probate Court.

9. Whenever any person shall be confined in any jail charged Proceedings

with a criminal offence, and it shall be suggested to the court, ^neTfo?"
8"

wherein such indictment is pending, that he is insane and in- crime.—K. c,

capable of being brought to trial, the court shall empanel a
c - o7

'
s -'r -

jury to inquire into the truth of the suggestion ; and if the

jury shall by their verdict find the prisoner to be insane, the

judge may cause such prisoner to be removed to the asylum for

the insane, or to be otherwise provided for, according to law,

to the end that proper means be used for his cure.

10. No such proceedings shall prevent the trial of such per- Tried on be-

-I • -i
• coming sane.

son upon his becoming sane. —E.(T, c. 57,

11. Whenever any nonsane person, of full age, and not hav- s. 8.

ing made a valid will, shall have children or grandchildren,
Come of insane

(such grandchildren being the issue of a deceased child,) and persons may

shall be possessed of an estate, real or personal, whose annual j^rtdn
income shall be more than sufficient abundantly and amply to cases to next

support himself, and to support, maintain and educate the
|J

f
g^jT*'

C *'

members of his family, with all the necessaries and suitable

comforts of life, it may be lawful for the Probate Court for the

county in which such person shall have his residence to order

from time to time, and so often as may be judged expedient,

that fit and proper advancements be made, out of the surplus

of such income, to any such child, or grandchild, not being a

member of his family and entitled to be supported, educated,

and maintained out of the estate of such person.

12. Such advancements shall be ordered only for the better Purposes for

promotion in life of such as are of age, or married and for the which such

maintenance, support, and education of such as are under the may Remade.
age of twenty-one years and unmarried ; and in all cases, the —K - 0., c. 57,

sums ordered shall be paid to such persons as, in the opinion
8

' '

of the court, will most effectually execute the purpose of the

advancement: Provided, hoioever, that, in case the child, or Towhom

grandchild, be a feme covert, the sum advanced shall be paid
paicL

or secured to her, for her sole and separate use.

13. In every application for such advancements, the guar- ah persons

dian or committee of the nonsane person, and all such other interested.
.

persons shall be parties, as would at that time be entitled to a ™k.
6

(?.%! 57,

distributive share of his estate, if he were then dead. 8 -
n -

14. The court in ordering such advancements, shall as far Rule to beob-
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served by the as practicable so order the same, as that, on the death of the

c 5?'JTi2
C

*' nonsane person, his estate shall be distributed among his dis-

tributees in the same equal manner, as if the advancements had
been made by the person himself; and on his death, every sum
advanced to a child, or grandchild, shall be deemed an ad-

vancement, and shall bear interest from the time it may be
received.

Court may se- 15. When the surplus aforesaid shall not be sufficient to
lc

°" ^ Ecfad-
ma^e distribution among all the parties, the court may select

vanoed.—K. and decree advancements to such of them as may most need
c

,
c. 57, b. is. the game? aDd may apportion the sum decreed in such amounts

as shall be deemed expedient and proper.

Advance- 16. It shall be the duty of the court to withhold advance-

affSns^waste^
ments from such persons as will probably waste them, or so to

—E. c, c. 57, secure the same when they may have families, that it may be
s - 14 - applied to their support and comfort, but any sum so advanced

shall be regarded as an advancement to such persons.
Appeal and 17. Any person made a party may appeal from any order of

peSor
a
court

U" ^e court; or may, when the pleadings are finished, require that

allowed.—E. all further proceedings shall be had in the Superior Court.

Of what' kind 18. No such application shall be made under the provisions

of insane per- of this chapter, but in cases of such permanent and continued

mentstoTe
6"

insaility> as that the nonsane person shall be judged by the

made of their court to be incapable, notwithstanding any lucid intervals, to

o^gfifie make advancements with prudence and discretion.

Decrees' for 19. Upon such insane person being restored to sanity, every

suspended on
or&er made for advancements shall cease to be further executed,

restoration to and his estate shall be discharged of the same.

0*67
y
s"i7'

°M ^' Whenever any feme covert lunatic shall be abandoned
What may be by her husband, she may by her committee, or next friend, in
done when lu- ca8e there be no committee, apply to a Probate Court for
natic feme cov- > ,rf £,

"

'

. j
ert is aban- support and maintenance, which the court may decree as in

h°
n
b
d
nd
y—er cases °f alimony, out of any property or estate of her hus-

i858-'9,ch. 52, band, or of her own choses in action, legacies or distributive
8 - 1 - shares.

Assignments 21. All assignments by the husband, after the lunacy of the

void --
band wife? of her choses in action, legacies or distributive shares,

i958-'9, c 52, shall be void as against such provision.
s. 2.

Section 7. 2 Ire. Eq. 294 ; 4 Ire. Eq. 231 ; 6 lb. 406 ; 1 D. & B, 152.
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CHAPTER 5 8

IMPEACHMENT.

Section

1. Trial court of impeachment.

2. Quorum.

3. Exhibition of articles.

4. Powers of the court.

5. Powers of the presiding officer.

6. When Chief Justice to preside.

V. Process against the accused to ap-

pear and answer.

8, Accused entitled to counsel.

9. What done when issue is joined.

Section

10. Oath of members.

11. Two-thirds required to convict.

12. Judgment upon conviction.

13 .Officers suspended by impeachment,

14. Impeachment of the President of

the Senate.

15. Indictment after conviction.

16. For what offences officers liable to

be impeached.

1. The court for the trial of impeachment shall be the Senate. ?rial c°urt of

2. A majority of the members shall be necessary to a quorum, ^nt?—"
3. All impeachments must be delivered by the House of i86&-'9, c.168,

Representatives to the presiding officer of the Senate, who Quorum.—
shall thereupon cause proclamation to be made in the following i868-'9, c.168,

words, viz : " All persons are commanded to keep silence, on Exhibition of

pain of imprisonment, while the House of Representatives is articles-

exhibiting to the Senate of North Carolina articles of impeach- s^
8- '

9
'
0, 168

'

ment against " After which the articles shall be ex-

hibited, and then the presiding officer of the Senate shall inform
the House of Representatives that the Senate will take proper
order on the subject of impeachment, of which due notice shall

be given to the House of Representatives.

4. The Senate, as a court, shall have power to compel the Powers of the

attendance of parties and witnesses, to enforce obedience to igJ^Vg" c 168
its orders, mandates, writs, precepts and judgments, to preserve s. 4.

order, to punish, in a summary way, contempts of its authority,

orders, mandates, writs, precepts or judgments, to adjourn from
time to time, and to make all lawful rules and regulations

which it may deem essential or conducive to the ends of justice.

5. The presiding officer of the Senate shall have power

:

(1.) To direct all necessary preparations in the Senate
chamber

;

(2.) To make and issue by himself or by the clerk of the s

Senate all orders, mandates, writs and precepts authorized by
law or by the Senate

;

(3.) To direct all the forms of procedure during the trial not
otherwise specially provided for

;

(4.) To decide in the first instance, without a division, all

questions of evidence and incidental questions, but the same
shall, on demand of one-fifth of the members present, be de-

cided by yeas and nays.

6. When the Governor of the State, or Lieutenant-Governor, When chief
^

upon whom the powers and duties of the office of Governor iidV.—1868-^
have devolved, is impeached, the Chief-Justice of the Supreme c - 168

»
8 - 6 -

Powers of the

E
residing of-

cer.

—

!868-'9, c. 168,
5.
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Court shall preside; and in a case requiring the Chief Justice

to preside, notice shall be given him, by order of the Senate,

of the time and place fixed for the consideration of the articles

of impeachment, with a request to attend ; and the Chief-Jus-

tice shall preside over the Senate during the consideration of

said articles, and upon the trial of the person impeached therein.

Uut the Chief-Justice shall not vote on any question during
the trial, and shall pronounce decision only as the organ of the

Senate with its assent.
Process

^ 7 > ^i^q Senate, upon the presentation of articles of impeaeh-

cusedtoap-" ment and its organization as a court, shall forthwith cause the
pear and an- person impeached to appear and answer the articles exhibited

i86V^, c.168, either in person or by attorney ; he shall be entitled to a copy
s-?. of the impeachment and have a reasonable time to answer the

same.

fitted to coun- ^'
'-^ e Person accused is entitled on the trial of the impeach-

sei.—1868-'9, ment, to the aid of counsel.

What'done
^ m ^ien issue is joined in the trial of an impeachment, the

when issue is court shall fix a time and place for the trial thereof.

feffiT" i,-o 10. At the time and place appointed, and before the com-
18t>b-9, C. 168, p . .11 • i • rv» (> i a i n
s. 9. mencement ot the trial, the presiding officer of the senate snail
Oathjof mem- administer to each member of the court then present, and to

i868-'9, c.168, other members as they appear, an oath or affirmation, truly
s - 10 - and impartially to try and determine the charge in question,

under the Constitution and laws, according to the evidence.

jSTo member of the court shall sit or give his vote upon the trial

until he shall have taken such oath or affirmation.

Two-thirds 11. ISTo person shall be convicted, on an impeachment, with-

oonvkft—° ou ^ tQe concurrence of two-thirds of the Senators present.

i868-'9, c.168, 12. Upon a conviction of the person impeached, judgment

Judgment maJ oe glven that he be removed from office ; or that he be
uponconvic- disqualified to hold any office of honor, trust or profit, under

c.T68~s
8

l

8
2.'

9
' this State

>
Of both '

Officers sus- 13. Every officer impeached shall be suspended from the

peaimemt.-" exercise of his office until his acquittal.

i868-'9,c! 168, 14. If the President of the Senate be impeached, notice

impeachment tnereor' shall immediately be given to the Senate by the

of the presi- House of "Representatives, in order that another President mav

senate!-
* 0G chosen -

i868-'9, c, 168, 15. Every person convicted on impeachment shall, neverthe-

indfctment
^ess

'
oe ^a0 ^e ^° indictment and punishment according to law.

after convic- 1(3. Every officer in this State shall be liable to impeachment
tion.—1868-' 9, fnr .

c 168 s 15
'

For what of- (1.) Corruption or other misconduct in his official capacity;

lfabTe

8

to?
CerS

^2 -) Habitual drunkenness;

impeached.— (3.) Intoxication while engaged in the exercise of his office
;

i868-'9, c.168, (4^ Drunkenness in any public place
;

(6.) Mental or physical incompetence to discharge the duties

of his office
;

(6.) Any criminal matter, the conviction whereof would

tend to bring his office into public contempt.



Chap. 59.] INFAMOUS PERSONS. 481

CHAPTER 5 9.

INFAMOUS PERSONS.

Section

1. Persons convicted of infamous

crimes, how restored to rights of

citizenship.

.2. Depositions not to be read on the

application.

Section

3. Petition filed in county of convic-

tion. No person restored more

than once.

4. Petition not to bo filed within four

years after conviction.

1. Any person who may have been convicted of an infamous Persons
victed of infa-

mous crimes,
how restored
to rights of cit-

izenship.—E.
C, c 58, s. 1.

crime, whereby the rights of citizenship are forfeited, may be
restored to the same, under the following rules and regulations

:

First, he shall file his petition in the Superior Oourt, setting

forth his conviction and the punishment inflicted, and shall

state therein his place or places of residence, and his occupa-

tion since his conviction, and shall also state the meritorious

causes, which, in his opinion, entitle him to be restored to his

forfeited rights. Second, upon filing the petition the clerk of

the court shall advertise the substance thereof, at the court-

house door of his county, for the space of three months next
before the court when the petitioner proposes that the same
shall be heard. Third, at the hearing, the court, on being sat-

isfied of the truth of the facts set forth in the petition, and on
Its being proved by five respectable witnesses who have been
acquainted with the petitioner's character for three years next
preceding the filing of his petition, that his character for truth

and honesty during that time has been good, shall decree his

restoration to the lost rights of citizenship, and the petitioner

shall accordingly be restored thereto.

2. At the hearing, no deposition relating to the character of Depositions

the petioner shall be read ; and the court shall examine all ^b^6 *6^'
proper testimony which may be offered either by the petitioner, s.

2.'

or any, who may oppose the grant of his prayer.

3. The petition shall be filed in the county where the indict- Petition filed

ment was found, upon which the conviction took place ; and in in county of

case the petitioner may have been convicted of an infamous NoVersonVe-
crime more than once, and indictments for the same may have s

£
ored mo™

been found in different counties, the petition shall be filed in E.
a

c.°c.

C

58, s.

that county where the last indictment was found ; and no per- 3.

son shall be entitled to be restored to the lost rights of citizen-

ship more than once.

L ISTo petition for the purposes aforesaid, shall be filed with- Petition not to

in less time than four years after conviction. foiyeirTaf-
11

31 ter conviction.

—K.C.,c. 58,

s. 4.
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CHAPTER 60

INSOLVENT DEBTORS.

Section

1. Petition of debtor.

2. Schedule and affidavit.

3. Insolvent's schedule, what to con-

tain.

4. Order to show cause.

5. Notice of order.

6. Summary proceedings before clerk.

7. Creditor may suggest fraud.

8. Proceeding where fraud is sug-

gested.

9. Order of discharge, its terms and

effect.

10. Who entitled to the benefit of this

chapter.

11. Where application to be made.

12. Nature of application.

IS. Form of oath.

14. Notice to be served.

15. Suggestions of fraud.

16. When no fraud is suggested.

17. Debtor may give bond for his ap-

pearance.

18. In case of sickness or deat'a.

19. Order of discharge, terms and effect;.

20. Judgment on fraud found.

21. Proceedings after issue.

22. Surrender of principal.

Section

23. Debtor swearing falsely, penalty.

24. Creditor liable for prison fees in cer-

tain cases.

25. Who may take prison bounds.

26. Who entitled to discharge in bas-

tardy, &c.

27. Application to be made, how.

28. Notice to be served.

29. Warrant to bring prisoner.

30. Proceeding before court.

31. Oath to be taken.

32. Who may suggest fraud.

33. When and by whom application to

be made in case of debtor confined

for crime.

34. To whom application to be made.

35. Trustee to be appointed, when.

36. Duty of trustee.

37. General powers and duties of trus-

tees under this chapter.

38. Where returns made and accounts

settled.

39. Oath of trustee.

40. More than one person may be

trustee.

41. In case of disability of trustee.

Petition of 1- Every insolvent debtor may present a petition in the Su-
debtor.—1868- perior Conrt, praying that his estate may be assigned for the

'

c
'

'

s
* ' benefit of all his creditors, and that his person may thereafter

be exempted from arrest or imprisonment, on account of any
judgment previously rendered, or of any debts previously con-

tracted.

Scheduieand 2. On presenting such petition, every insolvent shall deliver
affidavit.— therewith a schedule containing an account of his creditors and
i868-'9, c. 16 , aQ jnven t0Iy f hjg estate, as required in the next section ; and

shall annex to his petition and schedule the following affidavit,

which must be taken and subscribed by him before the Clerk
of the Superior Court, and must be certified by such officer

:

"I, , do swear (or affirm) that the account

of my creditors, with the places of their residence, and the in-

ventory of my estate, which are herewith delivered, are in all

respects just and true ; that I have not, at any time or in any
manner, disposed of or made over any part of my estate for

the future benefit of myself or my family, or in order to de-

fraud any of my creditors ; and that I have not paid, secured
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to be paid, or in any way compounded with any of ray credi-

tors, with a view that they, or any of them, should abstain or

desist from opposing my discharge. So help me God."

3. The insolvent's schedule shall contain : insolvent's

(1.) A full and true account of all his creditors, with the ^onfam^
place of residence of each, if known, and the sum owing to i868-'9, c.i62,

eich creditor, whether on written security, on account or other- 8
*
3 -

wise;

(2.) A full and true inventory of all his estate, real and per-

sonal, with the incumbrances existing thereon, and all books,,

vouchers and securities relating thereto
;

(3.) A full and true inventory of all property, real or per-

sonal, claimed by him as exempt from sale under execu-

tion.

4. On receiving the petition, schedule and affidavit, the Order to show

Clerk of the Superior Court shall make an order requiring all
?J
U
c?'i62

8

s

8

4.

the creditors of such insolvent to show cause before said officer,

within thirty days after publication of the order, why the

prayer of the petitioner should not be granted.

5. Notice of the contents of the order shall be published by Notice of or-

the clerk at the court-house and three other public places in ^le^s.
68)"' 9 '

the county where the application is made, for four successive

weeks ; or, in lieu thereof, for three successive weeks in any
newspaper published in said county, or in an adjoining county.

6. If no creditor oppose the discharge of the insolvent, the summarv pro-

clerk of the Superior Court, before whom the hearing of the ceeding be-^

petitioner is had, shall enter an order of discharge and appoint i868-39,c.'i62,

a trustee of all the estate of such insolvent. s. 6.

7. Every creditor opposing the discharge of the insolvent creditor may
may suggest fraud and set forth the particulars thereof in

^f|gg
t

, 9

fraud -

writing, verified by his oath; but the insolvent shall not be i62,s. r.

'

compelled to answer the suggestions of fraud in more than one
case, though as many creditors as choose may make themselves
parties to the issues in such cases.

8. In every case where an issue of fraud is made up, the Proceeding

case shall be entered in the trial docket of the Superior Court, ^
her

e

e

st

f

e
"^ is

and stand for trial as other causes ; and upon a finding by the iSfPi}, c.'i62,

jury in favor of the petitioner, the Judge shall enter the order 8 - 8 -

and make the appointment directed in section six.

9. The order of discharge shall declare that the person of Order of dis-

such insolvent shall forever thereafter be exempted from arrest J^f^If ef-

or imprisonment on account of any judgment, or by reason of feet.— 1868-'9,

any debt due at the time of such order, or contracted for before c - 162
>
s

>
9 -

that time, though payable afterwards. But no debt, demand,
judgment or decree against any insolvent, discharged under
this chapter, shall be affected or impaired by such discharge

;

but the same shall remain valid and effectual against all the

property of such insolvent acquired after his discharge and the

appointment of a trustee; and the lien of any judgment or
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decree upon the property of such insolvent shall not be in any
manner affected by such discharge.

Who entitled 10. The following persons are entitled to the benefit of this

thisch
e

a

fi

Dter

f
- chaPter :

i868-»9
l
.o. 162, (1.) Every person taken or charged on any order of arrest

s< 10 - for default of bail, or on surrender of bail in any action.

(2.) Every person taken or charged in execution of arrest for

any debt or damages rendered in any action whatever.
Where appli- 11. Every person taken or charged as in the preceding sec-

made!—1868- ^on specified, may, at any time after his arrest or imprison-
'9,c. 162, s.n. ment, petition the court from which the process issued on which

he is arrested or imprisoned, for his discharge therefrom, on
his compliance with the provisions of this chapter.

Nature of ap- 12. The petitioner shall set forth the cause of the imprison-

lslS-^oTiea ment
> w j

tn ^e writ or process and complaint on which the
s. 12.

'
' same is founded, and shall have annexed to it a just and true

account of all his estate, real and personal, and of all charges
affecting such estate, as they exist at the the time of filing his

petition, together with all deeds, securities, books or writings

whatever relating to the estate and the charges thereon ; and
also what property, real and personal, the petitioner claims as

exempt from sale under execution.
Form of oath. L3. The petition shall have annexed to it an oath or affirma-

I62,

8

s!"is'.

C
' tiQIb subscribed by the petitioner and taken before any person

authorized by law to administer oaths, to the effect following

:

"I, , the within named petitioner, do
swear {or affirm) that the within petition and account of my
estate, and of the charges thereon, are, in all respects, just

and true ; and that I have not at any time or in any manner dis-

posed of or made over any part of my property, with a view

to the future benefit of myself or my family, or with an intent

to injure or defraud any of my creditors. So help me God."

Notice to be 14. Twenty days' notice of the time and place at which the

*9,T?62~s?ii~ petition will be filed, together with a copy of such petition

and the account annexed thereto, shall be personally served by
such debtor on the creditor or creditors at whose suit he is ar-

rested or imprisoned, and such other creditors as the debtor

may choose, or their personal representatives or attorneys ; and
if the person to be notified reside out of the State, and have

no agent or attorney therein, the notice may be served on the

officer having the claim to collect, or by two weekly publica-

tions in any newspaper in the State.

Suggestions of 15. Every creditor upon whom the notice directed in the

% o ii^iB Preceding section is served, may suggest fraud upon the hear-

ing of the petition, as prescribed in section seven of this chapter,

and if the case be in a court of a justice of the peace, the

issues made up respecting the fraud, shall be returned into the

office of the Clerk of the Superior Court and stand for trial, as
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in other cases; and the proceeding in the Superior Court shall

be as prescribed in section eight of this chapter.

16. If no creditor suggest fraud or oppose the discharge of When no

the debtor, the justice of the peace, or the clerk of the Supe- £
r

e

a
ŝ ed.~i&~8-

rior Court, before whom the petition is heard, shall forthwith '9, ci62,s.ic.

discharge the debtor, and, if he surrender any estate for the

benefit of his creditors, shall appoint a trustee of such estate.

The order of discharge and appointment shall be entered in

the docket of the court, and if granted by a justice of the

peace, a copy thereof shall be certified by him to the clerk of

the Superior Court, where the same shall be recorded and filed.

17. Every debtor entitled to the provisions of this chapter Debtor>r may

may, at the time of filing his application for a discharge, or at f^
6

^
01^01,

any time afterwards, tender to the sheriff, or other officer hav- ance.-i868-'9,

ing his body in charge, a bond, with sufficient surety, in double c
-
162

>
s - 17 -

the amount of the sum due any creditor, or creditors, at whose
suit he was taken or charged, conditioned for the appearance

of such debtor before the court, where his petition is filed, at

the hearing thereof, and to stand to and abide by the final order

or decree of the court in the case. If such bond be satisfac-

tory to the sheriff, he shall forthwith release such debtor from
custody.

18. Whenever it appears to the court that any debtor, who in case of sick-

may have given bond for his appearance under this chapter, is ^^g6**11 '

prevented from attending court by sickness or other sufficient 162, s. is!

cause, the case shall be continued to another day, or to the next

term, when the same proceedings shall be had as if the debtor

had appeared according to the condition of his bond, and, in

the event of his death in the meantime, his bond shall be dis-

charged.

19. The order of discharge under this chapter, whether Order of dis-

granted upon a non-suggestion of fraud or upon the finding of
anaffflect^

18

a jury in favor of the debtor, or otherwise, shall be in like i868-'9, c.'i62,

terms and have like effect as prescribed in section nine of this s - 19 -

chapter ; except that the body of such debtor shall be free from
arrest or imprisonment at the suit of every creditor, and as to

him only, to whom the notice required in section fourteen may
have been given ; and the notices, or copies thereof, shall in all

cases be filed in the office of the Superior Court clerk.

20. If, on the trial, the jury find that there is any fraud or Judgment on

concealment, the judgment shall be that the debtor be im- J^T^TiS"
prisoned until a full and fair disclosure on account of all the s. 20.

money, property or effects be made by the debtor.

21. After an issue of fraud or concealment is made up the Proceeding

debtor shall not discharge himself as to the creditors in that
?gg

e

8

r
ft
sue '

1T2
issue, except by trial and verdict in the same, or by a discharge s. 21.

'

by consent.

22. The surety in any bond, conditioned for the appearance Surrender of

of any person under this chapter, may surrender the principal, principal.—

or such principal may surrender himself, in discharge of the B . 22?
'

C
"

b '

'

bond, to the Sheriff or other officer of any court where such
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principal is bound to appear, in the manner provided in the

Code of Civil Procedure, title nine, chapter one, section one
hundred and fifty-eight.

Debtor swear- 23. If any insolvent or imprisoned debtor take any oath
ing falsely prescribed in this chapter falsely and corruptly, and upon in-

5m. 162, s. dictment of perjury be convicted thereof, he shall suffer all the
23 - pains of wilful perjury, and he shall never after have any of

the benefits of this chapter, but may be sued and imprisoned
as though he had never been discharged.

Creditor liable 24. When any debtor is actually confined within the walls
for prison fees f a prison on an order of arrest in default of bail or other-
lii certain .

r
. . ',. n . , , . . , „ , ,

cases.—1868- wise, the jailor must furnish him with necessary food during
?
9,c. 162, a. 24. jjjg confinement, if the prisoner require it, for which the jailor

shall have the same fees as for keeping other prisoners. If the

debtor be unable to discharge such fees, the jailor may recover

them from the party at whose instance the debtor was confined.

And when the debtor has remained in jail for twenty days,

the Sheriff or jailor may give notice thereof to the plaintiff,

his agent or attorney, and demand security of him for the

prison fees that accrue after such notice, and if the plaintiff

fail to give such security, then the Sheriff may discharge the

debtor out of custody.

Who may take 25. Any imprisoned debtor may take the benefit of the

—1868 ?
9

ounds prison bounds by giving security, as recpired by law, except

i62,s.25.'
' as follows :

(1.) A debtor against whom an issue of fraud is found

;

(2.) Any debtor who, for other cause, is adjudged to be im-

prisoned until he make a full and fair disclosure or account of

his property.

26. The following persons may be discharged from imprison-

Who entitled rnent upon complying with the provisions of this chapter:
to be dis- Q .) Every putative father of a bastard committed for a fail-

bastardy,
1

&c. ure to give bond, or to pay any sum of money ordered to be
—1868-'9, c. paid for its maintenance

;

62, s. 26.
^2 # ) Every person committed for the fine and costs of any

criminal prosecution.

27. Every such person, having remained in prison for sixty

Application to days, may apply by petition to the court, where the judgment
be

i8R
aAe,how ' against him was entered, praying to be brought before such

162, s.27!
' court at a time and place to be named in the petition, and to

be discharged upon taking the oath hereinafter prescribed.

28. The applicant shall cause ten days' notice of the time

Notioc to be and place of filing the petition to be served on the sheriff or
served.—18G8- other officer, by whom he was committed, which notice shall,

in no case, be waived by such officer nor dispensed with in the

discretion of any court.

29. The clerk of the Superior Court, or justice of the peace,

Warrant to before whom such petition if; presented, shall forthwith issue a

er

1

—i868-' 9

n" warrant to tne sheriff, or keeper of the prison, requiring him
c.i62, s. 29.

1

to bring the prisoner before the court, at the time and place
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1868-' 9, c. lC2
n

32,

named, for the hearing of the case, which warrant every such

sheriff or keeper shall obey.

30. At the hearing of the petition, if such prisoner have no Proceeding

visible estate, and take and subscribe the oath or affirmation ^fggg ?g
Urt*

prescribed in the next section, the clerk of the Superior Court, 162, b. 30!

or justice of the peace, before whom he is brought, shall ad-

minister said oath or affirmation to him, and discharge him
from imprisonment ; of which an entry shall be made in the

docket of the court, and, where the proceeding is before a

justice of the peaee, the justice shall return the petition and
orders thereon into the office of the clerk of the Superior Court

to be filed.

31. The oath referred to in the preceding section shall be as Oathtobe

follows : "I, do solemnly swear (or affirm) that I Kken{^>
186

o]

have not the worth of one dollar in any worldly substance, ' '

6 '

above such exemption as may be allotted me by law, and that

I have not at any time since my imprisonment or before, di-

rectly or indirectly, sold or assigned, or otherwise disposed of,

or made over in trust for myself or my family, any part of my
real or personal estate, whereby to have or expect any benefit,

or to defraud any of my creditors ; so help me God."
32. The Chairman of the board of commissioners, and every whomaysug-

officer interested in the fee bill taxed ao-ainst such prisoner, gest fraud

may oppose his taking the oath prescribed in the preceding

section ; and file the particulars of his suggestion in writing,

when the same shall be returned to and stand for trial in the

Superior Court as prescribed in the preceding chapter, in other

cases of fraud or concealment.

33. Whenever any debtor is imprisoned in the penitentiary when and by

for any term whatever, or in a county jail for any term more whomappli-

than twelve months, application by petition may be made by made in case

any creditor, the debtor, or by his wife, or any of his relatives, of debtors

for the appointment of a trustee to take charge of the estate of i868-'9, e. 162,

such debtor. s- 40 -

34:. The application must be made to the Superior Court of To whom ap-

the county where the debtor was convicted. made^is^
6

35. Upon producing a copy of the sentence of conviction '9, c. 162, s. 41.

of such debtor, duly certified by the Clerk of the court, to- Jp^inted,
be

gether with an affidavit of the applicant that such debtor is when.—1868-

actually imprisoned under such sentence, and is indebted in
9

'
c- 162

'
s- 42 °

any sum whatever, the Clerk of the court or the Judge thereof

may immediately appoint a trustee of the estate of such
debtor.

36. Every trustee under this chapter is required to pay the Dutyof trus-

debts of the imprisoned debtor in the manner directed in sec- tee.—1868-'9,

tion thirty-seven of this chapter; and after paying such debts, '

,s '

the trustee shall apply the surplus, from time to time, to the

support of the wife and children of such debtor, under the di-

rection of the Superior Court; and whenever any such impris-

oned debtor is lawfully discharged from his imprisonment,
the trustee so appointed shall deliver up to him all the estate.
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General power
and duty of

trustees under
this chapter.—1868->9, c.

162, s. 44.

real and personal of such debtor, after retaining a sufficient

sum to satisfy the expenses incurred in the execution of the
trust and lawful commissions therefor.

37. Any trustee appointed under the provisions of this

chapter, in the several cases therein contemplated, is hereby
declared a trustee of the estate of the debtor, in respect to

whose property such trustee is appointed, for the benefit of

creditors, and is invested, from the time of appointment, with
all the powers and authorities, and subject to the control, obli-

gations and responsibilities prescribed by law in relation to-

personal representatives over the estates of deceased persons;

but all debts shall be paid by the trustee pro rata equally.

38. Such trustee shall make his returns and have his accounts

audited and settled in the Court of Probate of the county,

where the proceeding was had in like manner as provided for

personal representatives.

39. Before proceeding to the discharge of his duty, such
trustee shall take and subscribe an oath, well and truly to exe-

cute his trust according to his best skill and understanding

;

which oath must be Sled with the Clerk of the Superior Court.

40. The court shall have power, when deemed necessary, to
person maybe app. in t more than one person trustee under any of the provi-
trustee.—1868- .

rr
,, , . , ,

r
n ,

>> . ,
r

.

'9, c. 162, s. 47. sions oi this chapter; but in reference to the rights, authori-

ties and duties conferred herein, all such trustees shall be-

deemed one person in law.

incaseofdis- 41. In case of the death, removal, resignation or other dis-

ability of trus- ability of a trustee, the court making the appointment may

SjfiW^Is?' from ^me to ^me supply the vacancy ; and all proceedings,

may be continued by the successor in office in like manner as-

in the first instance.

Where returns
made and ac-

counts settled.
—1868-'9, c.

16% s. 45.

Oath of trus-
tee.— 1 868-' 9,
e. 162, s.46.

More than one

CHAPTER 6

1

INSPECTIONS.

Section-

1. Former places of landing and in-

spection continued ; county com-

missioners may appoint others.

2. Inspectors appointed by county

commissioners. Proviso as to in-

spectors in Craven county.

3. To give bonds renewable yearly.

4. To attend at times and places ap-

pointed.

5. Exporting merchant not to be in-

spector
;
penalty.

$.. Not to be more than six inspectors

Section

in any town, except Wilmington.

7. Not to have deputies. Proviso for

flour inspectors.

8-. To hold office during good conduct.

How removed. Two general in-

spectors for Wilmington, appoint-

ed by commissioners.

9. Vacancies, how filled when between

terms of court. Assistants in cer-

tain cases.

10. Principal liable for acts of.

11.. Inspectors of tobacco,, duty of. .
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Section

12. To give a manifest of each hogs-

head. -

18. Condemned tobacco may be rein-

spected after six months.

14. None to be exported uninspected.

15. Penalty for falsely branding hogs-

head.

16. Forgery of stamp, note, &c, of to-

bacco inspector.

17. Manner of proceeding when a note

is lost.

18. Proceedings by one demanding his

tobacco, injured since inspection.

19. Turners up and coopers appointed.

20. Inspectors to report to court the

misbehavior of turners up. Own-
ers may turn up, &c, their to-

bacco.

21. Pickers of tobacco appointed.

22. No inspector to buy tobacco.

23. Warehouses may be built or rented.

24. When warehouse is burned, inspec-

tor not liable, &c.

25. Warehouse rent regulated, &c.

26. Warehouses, how repaired, &c.

27. Eules of private warehouses, as to

rent, &c.

28. Inspectors of tobacco for Fayette-

ville.

29. To designate qualities, &c.

30. To take for inspection lugs from

each break.

31. Inspectors of flour to keep blank

books, &c.

32. Inspector of flour not to trade in it.

33. Degrees of flour.

34. Barrel of, to weigh 196 pounds, net.

35. Penalty on miller, manufacturer, or

seller, violating foregoing provis-

ions.

36. Inspectors may, in certain cases, un-

pack flour.

37. Seller of barrels deficient in quan-

tity, liable, &c.

38. Casks of flour, how inspected.

39. Owner dissatisfied, how to obtain a

re-examination.

40. Penalty for exporting flour, not

passed by inspector.

41. On shipper receiving uninspected

flour. Proviso.

42. Plour not liable to be re-inspected

in sixty days.

43. Cask not condemned in certain

cases, if it contain 196 pounds.

Section

44. Penalty for packing flour in a brand-

ed cask.

45. For altering inspector's brand, &c.

46. On inspectors neglecting duty.

47. Flour may be sold in Fayetteville

without inspection.

48. Barrel or cask of flour to include

half barrel.

49. Inspectors of beef, &c. Duty of.

Penalty for misconduct.

50. Beef and pork inspected, how.

51. Hogs' lard inspected, how.

52. Eice, how inspected.

53. Fish, how inspected.

54. Barrels of turpentine and tar, weight

of; of pitch, &0.3 size of, &c. Wa-
ter not a fraudulent mixture in tar.

Allowance, where barrels weigh

more or less than standard quan-

tity.

55. Turpentine barrels to be branded.

Penalty on inspector failing.

56. Makers of tar, pitch and turpentine

to brand with initials of their

names. Inspector to keep a book

and enter maker's name, &c.

57. Inspectors of naval stores to guage

spirits of turpentine. Other per-

sons prohibited.

58. Beef, &c, re-inspected, if not ex-

ported in sixty days. Tar, pitch,

or turpentine in twenty days.

59. No cooper to make barrels for sale

but as directed in this chapter.

60. Seller or exporter of beef, &c, to

procure inspector's certificate, &c>

Penalty.

61. Penalty on masters receiving them

uninspected.

62. Proviso as to Newbern.

63. Shingles, of what size.

64. Lumber, how inspected.

65. Inspectors of saw-mill lumber, near

Wilmington, appointed.

66. Lumber and ton timber, how in-

spected on Cape Fear river. Pen-

alty for inspecting lumber by other

rules.

67. Steam mill lumber, how inspected.

68. Saw-mill lumber and ton timber,

how measured.

69. Shingles, boards, &c, to be culled.

70. No inspector to purchase cullings,

&c
71. Penalty and misdemeanor, for false-
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Section

ly acting as legal inspector.

72. Fines, &c, under this chapter, how
applied.

73. Disputes about extra cooperage , &c.

,

in Wilmington, how determined.

74. Sale of firewood in towns, to be by-

cord.

75. Inspectors ofwood for Newbern.

76. Of provisions and forage, appointed

by any county.

77. Duty of such inspectors.

Section

78. Shall give bond.

79. Penalty for selling forage or pro-

visions without inspection.

80. May appoint deputies.

81. Fees, by whom paid; penalty for

extortion.

82. Cotton sold in Wilmington to be

weighed.

83. Who to weigh it.

84. Court to fix the fees.

85. Cotton shipped, &c.

c
See 1869, c. 20,

s. 8, sub-sec,
29.

inspectors ap-
pointed by
county com-
missioners.

—

Proviso as to

inspectors in
Craven county

Former places 1. All such places, as have been established by law,
of landing and or Dv the order of the commissioners of any county with-

wntfnued; in their county as public landings, or as places of inspection,
county com- shall be and remain public landings and places of inspection :

missioners , ,,
r

. .
°

.
r

, , ,K. , ,'

may appoint and the county commissioners may appoint such public land-
others.—E. c, ingS and places of inspection, within their respective counties,

as they may think necessary and convenient ; and on any peti-

tion for a public landing, the board may order the costs to be
paid by the petitioner or by the county.

2. The several boards of county commissioners, except when
herein otherwise directed, may appoint one or more inspectors

for the place or places of inspection, who shall inspect such
K. c, c. 60, s. articles, as by law are required to be inspected, which may be

brought to his place of inspection for that purpose; which
inspector shall reside in the county where appointed, and take

the oaths required by law : Provided, however, that inspectors

of turpentine and naval stores in the county of Craven, for the

places of inspection provided by the county commissioners,

shall be elected by the citizens of the county qualified to vote

for members of the House of Representatives, at the time of the

election of members of Congress, in the year one thousand
eight hundred and seventy-four, and at the same time every two
years thereafter ; and the polls shall be opened and held under
the same rules and regulations as polls for members of the

General Assembly ; and the sheriff, or other officer, qualified

to hold such elections, shall, at the court-house, declare the

persons having the highest number of votes duly elected

inspectors as aforesaid, who shall continue in office for two years

next after their qualification, and until their successors shall be
elected and qualified ; and if two persons shall have an equal

number of votes, the sheriff shall make the election as provided

for members of the General Assembly. If a vacancy shall

occur by death or otherwise, the county commissioners may
appoint some suitable person to fill the unexpired term.

3. Every inspector shall, before the county commissioners of

his county, give bond with two sufficient sureties, in the penalty

of one thousand dollars, for the faithful discharge of the duties

Kenewabie of his office, payable to the State of North Carolina, and re-

ye™ly
"~~o
KC '' newed annually as in the case of clerks of courts.

c. 60, s. 3.

To give bonds.
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4. The several inspectors shall attend, at the times and places To attend at

"-'lies and
aces ap-by law established and directed, to inspect, according to the J^

61

nature of their several appointments, all such tobacco, beef, pointed.—E:

pork, rice, tar, pitch, turpentine, fish, flour, butter, flaxseed, **., c. 60, s. 4.

sawed lumber, ton timber, and shingles, as shall be exposed to

sale for exportation within their respective counties.

5. No merchant, who shall be concerned in the trade and Exporting

purchase of produce for exportation required to be inspected, j^f^p^
shall be appointed inspector. And if any person, receiving rs.—R. c,

such appointment, shall be concerned as a merchant in the ex- c. 60,^.5.

portation of such produce, he shall forfeit the sum of sixty dol-

lars, and be removed from office by the county commissioners,

on motion made by the solicitor of the district, on producing

the record of the recovery of the said penalty.

6. The county commissioners shall not appoint in any of the Not to be more
ti • •

, i. r Ii £ • than six m-
towns more than six inspectors, except lor the purpose ot in- spectors in

specting timber; in which case the board may appoint such any town.—

|

number as they may consider necessary: Provided, however,
6

* '
,0 *

that the county commissioners of New Hanover may appoint Except Wii-

eaght or more inspectors of naval stores for the town of
mmgton *

Wilmington.
7. No inspector shall appoint a deputy, (except when herein Not to have

otherwise directed,) under the penalty of two hundred dollars :
dePuties -

Provided, that if the quantity of flour, brought to any place of Proviso for

inspection, should at any time be so great that the inspector J^j^cT
cannot examine the same with sufficient despatch^ or if, by c. 60, s. 7.

reason of sickness, he should be incapable of discharging the

duties of his office, he may appoint one or more persons, of

good repute and skilled in the quality of flour, to assist him in

the execution of his office ; who after having taken the oaths

prescribed by law for the inspectors of flour, shall be authorized

to inspect and brand flour in the same manner as the inspector.

Provided, that the inspector shall be liable for all misconduct
in office of his deputies.

8. All inspectors shall hold their offices during good behavior, To hold offioe

unless otherwise directed. Inspectors of naval stores and lum- g^f^f
°°d

ber for the town of Wilmington shall be appointed by the

county commissioners of New Hanover, every two years, at the

first meeting held after the first day of March ; and where any Howremoved.

inspector shall be guilty of neglect, malpractice, or misbehavior
in office, on complaint made to the board, they shall summon
him to appear before them at the ensuing meeting, and, if he
is found guilty by the verdict of a jury, they shall remove him
from office, and appoint another in his stead. Two inspectors, Two general

whose duties shall be to inspect flour, provisions, and forage ^SX?
for the town of Wilmington, shall be appointed by the com- appointed by

mission ers of the town of Wilmington, said commissioners e^—

E

S

c
n
"c

having the right to specify the articles to be inspected, the mode 60, V.
8."

of inspection, and the fees to be paid for the same, and the

length of time that said inspectors shall hold their office, and if

any such inspector shall be guilty of neglect, malpractice, or
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misbehavior in office, said commissioners shall have power to

remove him from office and appoint another in his stead.

Vacancies, 9. Whenever there shall be a vacancy in the office of i n spec-

imen mfet-
6" *or> wm̂ e the county commissioners are not in session, any

ings of board, three justices may appoint some other fit person, until the next

^rtSji cases
succeeding meeting of the board ; or if any inspector shall be

—E. c, c. 60, rendered incapable of performing his duty by sickness, or other
s - 9 - accident, he may, with the consent of three justices, appoint

some other person as assistant during his sickness or other dis-

ability ; which consent shall be certified under their hands, and
lodged with the clerk of the board of commissioners.

Principal lia- 10. Such assistant shall take the same oaths as inspectors

;

—

E

f

°c.

aC

c! 80* anc^ the inspector shall be liable to the same fines and penalties

s.io. ' for the assistant's misbehavior, as for his own.
inspectors of 11. Inspectors of tobacco shall examine well and carefully,
tobacco

;
duty ^y Dreak:mg in at one or more places, every hogshead, cask or

60, s. ii."' parcel of tobacco, brought to their respective warehouses for

inspection ; and such, tobacco as they shall find good, sound,

and merchantable, and fit for exportation, they shall cause to

be immediately headed and hooped, and the number, net weight
and tare, with the name of the warehouse, stamped or marked
thereon ; and for all tobacco, passed by them in crop hogs-

heads, they shall give to the owner a receipt or note, contain-

ing the warehouse, number, gross, tare, and net weight, and
the kind of tobacco, and therein oblige themselves to deliver

such tobacco to the owner, or his order, when demanded; and
for all such tobacco as they shall pass in parcels, they shall give

the owner a transfer note ; and all such parcels they shall im-

mediately pack and prize into hogsheads, of at least one thou-

sand net weight, to be by them paid in discharge of such

transfer notes to the persons who shall be possessed of them,

deducting therefrom, when returned to them, at the rate of two
per cent, for the first month, and one per cent, for every month
after one, for shrinkage ; and may also charge, out of such notes,

thirty pounds of tobacco for the cask; and where tobacco is

offered for inspection, and it appears that part thereof only is

fit to pass, the owner may separate the good tobacco from the

bad ; and where the inspectors at any warehouse shall disagree

in their opinion of the quality of any hogshead of tobacco, or

where the tobacco is the property of one of the inspectors,

then another sworn inspector from the nearest warehouse, or

a justice of the peace, shall be called and decide, and receive

or reject the same.

Tosiveaman- 12. Where any tobacco shall be delivered out of a ware-
ifestof each house, the inspectors shall give a separate manifest of each

C?fc. 60, s.12! hogshead delivered, in which shall be inserted the marks, num-
ber and weight.

Condemned 13. The proprietor of condemned tobacco shall have the
tobacco rein- privilege of letting it remain in the warehouse six months after

Slc. l
h
io" inspection, and shall be entitled to have the same re-inspected,

s. 13. if he think proper.



Chap. 61.] inspections. 493

14:. No tobacco shall be exported out of the State until the None export-

same has been carried to some place of inspection, and there e

J?

^inspeet-

viewed, passed, and stamped according to the directions of this go," s. u.
"'

"

chapter.

15. If any person shall brand, or cause to be branded, any Penalty for

hogshead of tobacco, which the inspectors have not examined
*'alsely b*^~

^?i -ii .-,'. .t L
1 t t* i , , , t

mg hogshead.
and branded, with a view to induce a belief that such hogshead —E. c, c,60,

had been lawfully inspected, he shall forfeit and pay one hun- s - 15 -

dred dollars.

16. If any person shall forge or counterfeit the stamp, note Forgery of

or receipt of any inspector of tobacco, or shall offer for sale or ^^ofw^
payment, or demand of any inspector, tobacco on any such tor'of tobacco.

forged note or receipt, knowing it to be forged, or shall pro- ~^; c *' c> 6a
'

duce to an inspector as aforesaid any forged certificate, know-
ing the same to be forged, or shall cause to be exported any
hogshead or cask of tobacco stamped with a forged or counter-

feit stamp, knowing the same, or shall take any staves, plank

or heading out of any hogshead of tobacco stamped by an in-

spector as by law directed, after such hogshead shall have been
delivered, from any of the public warehouses, with a fraudu-

lent intent, the person so offending shall be deemed guilty of

a felony, and punished as prescribed in section twenty-nine of

the chapter entitled " Crimes and Punishments."
17. If any inspector's note shall be lost or destroyed, the Manner ofpro-

owner, on making oath before some justice of the peace, of the ceeding when

quantity of tobacco mentioned in the same, and that the note _e. c, c. 60,

is lost or destroyed, and that he is the lawful owner thereof, s - 17 -

and entitled to receive the tobacco therein mentioned, may
obtain a certificate from the justice and shall thereby be enti-

tled to receive the tobacco for which the lost note was given

:

Provided, that in all such cases the owner before obtaining

another note for the same, shall give bond with approved secu-

rity to the inspector, who gave the lost"or destroyed note, or

his successor, in double the amount of the value of the tobacco

to indemnify the person, who may thereafter produce the orig-

inal note, the value by him paid for the same ; the bond taken
shall be assignable by the inspector taking the same to the per-

son producing the original note, who may maintain an action

thereupon, and such assignment shall exonerate the inspector

from any claim or demand against him by virtue of the origi-

nal note.

18. When any person demands tobacco of any inspector on Proceedings

his note, and shall have cause to doubt the same hath received ^Jfn
de
^is

damage after inspection, three justices of the county (not being tobacco, in-

since m-merchants) where the tobacco is, shall, on the application of juredsi

the person demanding the tobacco, repair immediately to the a, o. eo
:

, s.m
warehouse, and there, (being first sworn by some other justice,

who is empowered to administer such oath,) well and carefully

view and examine the tobacco in dispute, and give their opin-

ion, whether the same ought to pass or be rejected, according
to the best of their judgment and consciences, without favor
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Turners up
and coopers
appointed.

—

E. C, c. 60, e

19.

Inspectors to

report to

board the mis-
behavior of
turners up.

Owners may

;

turn up, &c„
their tobacco.

—E. C, c, 60,

s. 20.

Pickers of to-

bacco appoint-
ed.—E. C. c.

60, s. 21.

No inspector
to buy tobac-
co.—E. C, c.

60, s. 22.

Warehouses

or affection ; and if in their judgment it is good, sound, and
fit for exportation, the tobacco passed shall be a sufficient tender

to the party demanding on the note, for the same ; and in that

case the party, calling a review, shall pay the justices attend-

ing eighty cents each ; but if they reject the tobacco, the

inspector shall pay the said justices, and shall be liable to the

owner of the note, for the value of the tobacco so rejected, and
such damages as he may sustain by lying out of the same from
the time of demanding.

19. Any number of persons, not exceeding ten, shall be ap-

pointed by the board of county commissioners, where there

may be an inspection of tobacco established to turn up and
cooper tobacco, who shall hold their appointments during good
behavior.

20. The inspectors shall be judges of the behavior of the

turners up; and if, in their opinion, the turners up are deficient

in their duty, the inspectors shall report them to the board
;

and if they shall be found guilty of the charge alleged, the

board shall remove them, and appoint others: Provided, that

any person bringing tobacco to any of the said inspectors, may
turn up, pick, prize, and cooper his own tobacco, and have free

access to any of the prizes erected by the county for the pur-

pose of prizing the same. And if any dispute should arise

between the persons bringing tobacco to any warehouse, the

right of preference to the prizes shall be determined by the

inspectors.

21. The county commissioners, where a public inspection of

tobacco is established, shall appoint two persons skilled in

tobacco to be pickers : and the board may appoint one of the

pickers to act in the room of either of the inspectors, at any
time when such inspector may be incapable of attending, who
shall take the oath of inspectors ; and the pickers may be called

on to give a casting vote, should the inspectors disagree in the

inspection of any tobacco ; and when attending in lieu of in-

spectors, may receive the allowance of inspectors : Provided^
that the picker by whose voice any tobacco shall be condemned,
shall not be allowed to have the picking thereof, and that when
the picker is so appointed by the board, he shall have the power
of inspector, in case of inability of any inspector, until the

next meeting of the board or until the inspector can be present

:

Provided^ nevertheless, that upon complaint made against any
picker, the board of commissioners of the county where such

complaint is lodged shall inquire into the nature thereof; and
if it shall appear that such picker hath been guilty of any mis-

behavior in the execution of his duty, the board shall remove
him, and appoint another in his stead.

22. No inspector shall, directly, or indirectly, buy, or receive

by way of barter, loan, or exchange, any tobacco whatsoever,

(payments for his own rents excepted,) under the penalty of

forfeiting his office.

23. The commissioners of any county may, at the expense
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of their county, purchase or rent ground, build or rent ware- maybebuiit^

houses, provide scales and weights, and other matters incident cVc.
n
60, s. 23.'

to a tobacco inspection, and allow such salaries to the inspec-

tors as they shall judge proper, to be paid out of the^ money
assessed for county charges ; and also shall order and limit the

time for the attendance of the inspectors at their respective

warehouses.

24. If any warehouse, at any of the tobacco inspections, shall When ware-
<

happen to be burned and tobacco therein destroyed, no in spec- ins^ctoTnot

tor shall be sued by reason of any notes or receipts by him liable, Ac-
given for tobacco so burned. 24.

"'
'

25. The commissioners in each county shall, from time to Warehouse

time, regulate what shall be paid as warehouse rent for each &£.—jf. c!?c!

hogshead of tobacco ; and shall appoint some fit person to 60, s. 25.

receive the moneys, who shall be accountable to them at all

times for the appropriation of the same, by action of debt ; and
the inspector's books shall be proof as to the number of hogs-

heads received.

26. The commissioners shall, as occasion may require, appro- Yarell0US&
priate any of the remaining part of the aforesaid moneys in —r. c, c.

60°

repairing or rebuilding their warehouses. s - 26 -

27. The rules and regulations aforesaid shall obtain with Rules of pri-

respect to warehouses built by persons on their own lands, and houses!--R. c.

at which a public inspection has been established, as to the o. 60, s. 27.

warehouse rent for each hogshead of tobacco.

28. The county commissioners of Cumberland, at the first inspectors of

meeting after the first day of February, one thousand eight FayettevSie.

hundred and sixty-nine, and every two years thereafter, shall —R. C, c. 60,

appoint one or more inspectors of tobacco; and no person Si 2&*

shall inspect tobacco in the town of Fayetteville unless so

appointed.

29. Such inspectors shall designate four qualities of tobacco, To
^.

signa
^

to be known as follows: first, second and third qualities, and 23a. 0.%. 60°

refused or unmerchantable; and they shall mark it according s - 29 -

to the quality, and give notes, designating the same.

30. The inspectors in Fayetteville shall take from each break To take form-

not less than four nor more than six hands, or lugs of tobacco, fromeach
Ug&

and deliver one-half to the owner or consignee, and retain the break.—R. c,

other half, marked according to the quality, and keep the same c ' 60, s
*
3

for the inspection of any person who may wish to examine it,

until the tobacco is shipped or sold.

31. It shall hereafter become the duty of all inspectors of
flo^To kee

0f

fiour in this State to keep a blank book and register therein blank books,

the number of barrels inspected by him or his deputy each day, &c.—1858-'9,

the name or names of the person or persons for whom the in-

spection was made, with the different grades or qualities of

each lot inspected by him, and the said book or books shall

be kept open by him for review or inspection of the public.

32. No inspector of flour or his deputies shall, directly or inspector of

indirectly, trade in flour, bread or other articles made of flour, trad© in flour.

under the penalty of two hundred dollars; and every inspector
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—R. C, c. 60,

s. 31.

Degrees of
flour.—R. C,
c. 60, s. 32.

Barrel of flour

to weigh 196
pounds, net.

"What flour to

pass inspec-
tion.—R. C,
c. 60, s. 33.

Penalty on
miller, manu-
facturer or
seller, violat-

ing foregoing
provisions.

—

R. C, c 60, s.

34.

Inspectors
may, in cer-

tain cases, un-
pack flour.--

R. C, c. 60, s.

35.

so offending and thereof convicted, shall be disabled from act-

ing in his office ; and no inspector of flour shall, directly or
indirectly, purchase any flour by him condemned ; nor any
other flour, than for his own use, under the penalty of seven
dollars for every barrel by him purchased.

33. The several degrees of flour shall be distinguished as

follows, namely : family, superfine, fine, and cross middling

;

and inspectors of flour shall conform their inspection, as near
as may be, to the inspection observed and in use in the adjacent
States.

34. Each barrel of flour, exposed to sale in or exported from
the State, by land or water, shall contain one hundred and
ninety-six pounds ; and each half barrel, ninety-eight pounds of

net flour, well ground, bolted, and packed, merchantable and
of due fineness, without any mixture of coarse flour, or flour

of any other grain than wheat ; and every barrel shall be made
of good seasoned wood, tightened with ten hoops, sufficiently

nailed with flour nails in each chine-hoop and three nails in

each upper bilge hoop ; and the dimensions shall be as follows,

namely : the staves shall be twenty-seven inches in length, and
the head seventeen and one half inches in diameter; and the

half barrel shall be of the following dimensions, namely, the

staves twenty-three inches in length, and the head twelve and
one half inches in diameter : and every miller or manufacturer
of flour for sale or exportation shall provide and keep a dis-

tinguishing mark or brand, containing the initials of his

Christian name, and his surname at length, with which he shall

brand every cask of flour, and mark thereon the net and tare

weight, before the same shall be removed from the place where
it was bolted ; and every miller or manufacturer shall receive

the sum of ten cents for bolting, packing, and nailing every
barrel of flour bolted, and that only.

35. Every miller or manufacturer of flour, not complying
with the provisions of the preceding section, shall pay two dol-

lars for every cask of flour not hooped, marked, branded, and
nailed as aforesaid, to be recovered from the miller, or from
the person who shall bring such flour to any of the places

aforesaid for sale ; and in case said penalty should be recovered

from the person bringing such flour for sale, he may recover

the same from the miller or bolter from whom he purchased or

received the same : Provided, that he gave notice to the mil-

ler or bolter that he intended to carry the same to one of the

places aforesaid for sale or exportation, and that be requested

said miller or bolter to secure and brand the barrels. And
every miller or manufacturer, putting into any cask a less

quantity than herein directed, shall forfeit and pay for the de-

ficiency of each pound the sum of ten cents.

36. The inspector, upon his suspicion, or at the request of

the purchaser, shall unpack any cask of flour ; and if there

shall be a less quantity than above directed, the miller, bolter,

or seller shall pay the charges of unpacking and repacking,
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besides the penalties aforesaid; but otherwise, they shall be paid

•by the inspector, or by the purchaser, if the trial be made at

his request.

37. When any person shall sell a barrel of flour, not contain- seller of bar-

ing the full quantity, the purchaser, unless there shall be a F
els deficient

&
• i , , ,i , i -n l n i , ^1 in quautity.ha-

special contract to the contrary, shall be allowed to recover the bie, &c.—e.
value of the deficiency in a civil action for money had c -' c - 60

j
s - 3G -

and received.

38.- Every inspector shall inspect and try each cask brought Casks of flour,

to him to be inspected, by boring through the cask from one h(
?
w "ispect-

head, with an instrument not exceeding halt an inch in diam- go, s. 37.

«ter and equal in length with a barrel of flour, to be by him
provided for the purpose; and if he shall judge that the same
is well packed and merchantable, he shall plug up the hole and
brand the cask in the quarter, with the name of the place in

which he is inspector, with a public brand to be by him pro-

vided ; and shall also brand and mark the degree of fineness

which he shall determine the same to be of; for which trouble

the inspector shall receive from the owner five cents for. every

barrel ; and no inspector shall pass any flour which shall be
unmerchantable, but shall cause the same to be marked on the

bilge, " eoridemned ;" or secure it for further examination, if

required ; and the inspector may receive from the owner the

same fees as if it had been passed ; and every inspector shall,

if required, give the owner of the flour inspected and branded,

a certificate of the same, and shall keep a record or book of in-

spection of all flour inspected and branded as aforesaid, setting

forth the owner of the flour and miller's name, with the quality

of each cask.

39. Whenever any person may think himself aggrieved by Owner dissat

the decision of any inspector of flour, the owner or his agent
"
isfied, how to
obtain are-

may secure it for further examination, which shall be made examination.

within sixty days by applying to a justice, who shall issue a jrfg
C ' ,c * 60

'

warrant directed to three indifferent persons, well skilled in the

manufacture of flour, one of whom shall be named by the owner
of the flour, one by the inspector, and the third by the magis-

trate ; which persons, having first taken the oath directed for

inspectors, shall carefully examine the flour, and if they, or any
two of them, shall differ from the inspector as to the quality,

the inspector shall brand and mark the same according to their

judgment, and he moreover shall pay all costs attending the

examination; but if they shall be of opinion that the judg-
ment of the inspector is correct, the owner shall pay costs.

40. No person shall export, or lade on board of any ship or Penalty for

vessel for exportation out of the State, any barrel of flour J^°^f^5*
marked "condemned" by an inspector, or any barrel of flour inspector.—K.

not inspected or branded as aforesaid, on pain of forfeiting ten -> c - 60
'
s - 89 -

dollars for every barrel of flour exported, or put on board of

any ship or vessel for exportation.

41. If any master, owner, or commander of a ship, vessel, On shipper re-

boat or craft shall receive any barrel of flour on board for ex- sp^ctelflour

32
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Proviso..—E.-
C.,3. 60, s. 40.

Flour not lia-

ble to rein-
swection in 60
days.—E. C,
c. 60,. s.. 41.

Cask not con-
demned in
certain cases,

if it contain
196 pounds.

—

E. Cn c. 60, s.

42.

Penalty for

packing flour

in a branded
cask.—E. C,
e. 60, s. 43.

For altering,

inspector's
brand, &c.

—

E,C.,c. 60, &.

44.

On inspectors
neglecting du-
ty.—E. C, c.

60, s. 45.

Uninspected
flour sold in

Fayette ville.

—

E. C, c. 60, s.

46.
" Barrel" or
"cask of flour"

to include half
barrel.-—E. C,
c. 60, s. 47.

Inspectors of
beef. &c, du-
ty oi

\
penal-

ties for mis-
conduct.—E.
C.

r
c. 60,s.48.

portation or transportation from one town or port, being a place

of inspection, to another, which is not inspected and branded
as herein directed, he shall forfeit and pay live dollars for every
barrel so received : Provided, that the provisions of this section

shall not extend to the transportation of Hour from Fayetteville

to Wilmington.
42. Any cask of flour, which has been inspected and branded

at any one place of inspection in the State, shall not be subject

to re-examination and inspection in another, unless, after such
inspection, it shall have remained for sixty days before it is ex-

ported ; and the certificate of the inspector shall be conclusive

evidence of the time when the flour was inspected.

43. No inspector of flour shall condemn any flour cask for

not being precisely of the dimensions required by this chapter::

Provided, such cask shall come within one half inch of the

length of the stave, and one half inch in the diameter of the

head, of the measurement required, and shall contain one hun-
dred and ninety-six pounds of flour.

44. If any person shall pack for sale flour or meal of any kind
whatever in a cask, which has been inspected and branded*

with the name of a miller, he shall forfeit and pay twenty
dollars for every barrel, one half to the informer, the other half

to the miller, and be further liable to the action of the party

aggrieved.

45. If any person shall alter the mark branded on any cask

of flour by an inspector; or shall mark or brand any cask of

flour which has not been inspected, with any mark or brand
similar to, or in imitation of any inspector's mark or brand; or.

after an inspector shall have passed any cask of flour as merch-
antable, shall pack into said cask any other flour; or after any
cask of flour shall be branded ^condemned" shall unpack and
repack the same in other casks for exportation ; he shall forfeit

and pay seven dollars for every cask, and be deemed to be
guilty of a misdemeanor.

46. Every inspector of flour, failing to perform the duties

herein mentioned, shall forfeit and pay ten dollars for every

offence.

47. Any person may sell flour in the town of Fayetteville,

either in casks or otherwise, without submitting the same to

inspection.

48. "Wherever the term barrel or cask of flour may be used

in this chapter, it shall be construed to include a half-barrel,

unless the same be repugnant to the enactment.

49. Every inspector of beef, pork, ri#e, flaxseed, fish, tar,

pitch, and turpentine, shall constantly attend at the places for

which he shall be appointed, and shall provide an iron to brand

any of the said commodities, bearing the name of the inspector

and his place of residence, and shall find laborers equally with

the owners to assist in weighing the several commodities he
shall inspect and weigh ; and also shall find and provide proper

steelyards or scales of the lawful standard ; and if any inspector
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shall neglect his duty, or brand or stamp any of the commodi-
ties contrary to this chapter, or brand any empty barrels, or

lend his brand to any person, he shall forfeit and pay for every

such offence, twenty dollars ; and for branding any empty bar-

rel, or lending his brand, two hundred dollars ; and every other

person that shall brand, or procure to be branded, any cask or

barrel, otherwise than by the inspector or by his assistant, shall

forfeit and pay for every offence the same fines and penalties

as inspectors are by this section liable to pay for similar breaches

of duty or misbehavior.

50. All beef or pork, packed for sale or exportation, shall Beef and pork

be put in good and sufficient new, white oak, turkey or water K^rc.
oak casks, which shall not contain, each barrel, more than e. 60, s. 49.

twenty-eight gallons, wine measure, and fifteen gallons, each

half-barrel ; and such cask shall be made of timber, seasoned

at least six months after the riving, the staves not less than
half an inch thick when wrought, the head not less than three

quarters of an inch thick, and well dowelled, twelve good sub-

stantial hoops on each cask, and the whole to be tight, fit to

hold pickle, and made in a workmanlike manner ; and each
barrel shall contain at least two hundred pounds of good, sound
and clean merchantable meat, well salted and cured, with at

least half a bushel of salt to each barrel, and nailed and packed,
with no more than two heads, and without any boar's flesh, in

any barrel of pork, and without any heads or bull's flesh, or

more than two shins in any barrel of beef; and each half-bar-

rel shall contain one hundred pounds of salted meat, and if

beef, not more than one shin, and if pork, not more than one
head.

51. All hog's lard, exported in casks, shall be inspected re- Hog'e lard in-

specting the quality thereof, for which the inpectors shall be n
pectê '"~R

5
entitled to fees similar to those allowed for pork, respect being

,,c
"

,s"

had to the size of the cask ; and hog's fat or lard shall not be
exported unless in cypress, white oak, or juniper casks, and
inspected, under the penalties inflicted for exporting unin-

spected pork.

52. Every cask of rice, intended for sale or exportation, shall Rice, how in-

be filled with sound and well cleaned rice ; and after the same c
p6

c!

6

60~s
R
5i.

has been inspected and found good and merchantable, it shall

be branded as aforesaid, and a certificate thereof given to the
owner, bearing date, in words at length, the same day such
commodity was inspected and passed.

53. All fish exported from the State shall be packed in good Fish, how in-

and sufficient barrels, and shall be inspected by an inspector of ^
6

c

te

6(j~I

E
52

the county where the same may be saved, at the time of ship- "' '
'

ping the same ; each barrel shall be at least twenty-nine inches
in length, and the head at least seventeen inches in diameter,
and shall contain thirty gallons, be made in a workmanlike
manner, and be full of good sound fish, with a sufficient quan-
tity of salt ; and when the barrels of fish shall be of this de-

scription, they shall be deemed merchantable on the inspector's
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marking, branding, &c; otherwise, it shall not be lawful to

export any fish in barrels from the State. And if any person
shall sell, or offer to sell, within the State, any fish in barrels

less than the size aforesaid, he shall forfeit and pay two dollars

for each barrel, to the use of the prosecutor.

Barrels of tur- 54. Every barrel of soft turpentine or tar shall be of the

tar

nt
of what weight of two hundred and eighty pounds gross ; every barrel

weujht, and of of hard turpentine of the weight of two hundred and forty

what size ''<fcc Poun(^s gross 5 every barrel of pitch shall contain thirty-two

—E. c.,c. 60,' gallons; and every barrel of turpentine, tar or pitch shall be
s

-
68, free of any fraudulent mixture, and put in good and sufficient

casks made of good seasoned staves, three quarters of an inch
thick, and not exceeding ^.ve inches wide, and not less than
thirty nor more than thirty-two inches long, and heads not less

than one nor more than one inch and a half thick, and secured
with twelve good hoops, except hard turpentine, which shall

be secured with ten good hoops, and the joint of the head shall

be placed perpendicularly to the hung; and if turpentine, tar

or pitch shall be fraudulently mixed, the same shall be con-

demed by the inspector, and delivered to the owner on demand.
And forasmuch as it is difficult in warm and rainy weather, to

Water not a separate tar from water, it is hereby declared, that water shall

mixtureTn
not ^e accoun ted a fraudulent mixture in tar; but in such case

the barrel shall not be branded by the inspector until the same
is as free from water as it can be made. And forasmuch as it

is difficult for the makers of turpentine and tar so to regulate

the size of their barrels that every barrel shall weigh the num-
A

{1

lowa
i

nce ^er of pounds required by this section, it is provided, that the

weigh more or inspector shall make out two fair bills of the same, the one for
lees than stan- the seller and the other for the buyer, in which he shall desig-

— R. cT^c! 6o[* nate the quantity and quality of the same, making a proper-
s' 53. tional allowance to the seller, when the barrel shall weigh more

than the standard number of pounds established by this section,

and the same allowance to the buyer, when the barrel shall

weigh less.

Turpentine 55. Every barrel of turpentine, after the same shall be in-

tended
10 ** sPected, weighed, found clean, and in merchantable order, shall

Penalty on in be branded or marked by the inspector ; the soft with the letter

-Tc ^eo
g S -> and the hard with the letter H

*
And if any inspector shall

b. 54. '
' inspect any turpentine or tar, contrary to the directions of this

chapter, or shall give any bill contrary to the same, he shall

forfeit and pay fifty dollars for each offence.

Makers of tar, 56. Every maker of tar, pitch, or turpentine shall mark or
pitch, tin-pen-' brand each barrel with the initial letters of his name, and in

with iniSs of case of his failure, the inspector is required to mark the same,
their names, for which he shall receive one half cent per barrel ; which fee

kee^fbook, sna^ be paid by the person paying the fees of inspection, and
and enter by him may be charged to the maker : and every inspector

&c.-e? cCc
e

' sha11 keeP a book, in which shall be fairly entered the maker's
60, s. 55.

*' name, and the mark of every barrel of beef, pork, rice, tar, pitch,

turpentine, flour, fish, and butter, and the number of barrels



Chap. 61.] inspections. 501

inspected of the same mark, the merchant, or shipper's name,
causing the same to be inspected, and the time of inspection

;

and shall give a certificate of an}- parcel to any person requiring

the same, on payment of ten cents.

57. Hereafter inspectors of naval stores, appointed for the inspectors of

town of Wilmington, in New Hanover county, are authorized
jJJJJ* ^SSie

and required to gauge the article of spirits of turpentine in of turpentine.

said town of Wilmington ; and they may be entitled to the 22m5£J™°1
3

sum of five cents for each and every cask or barrel of spirits of 1S56 %'q. 27,

turpentine so gauged, to be paid by the purchaser, and it shall s
-
x &2 -

not be lawful for any other person than those legally appointed

as inspectors of naval stores to gauge said article of spirits of

turpentine in said town of Wilmington, under the penalty of

one hundred dollars for each violation.

58. No beef, pork, rice, fish, Hour, or butter shall be shipped Beef, &c.,re-

on board of any ship or vessel, for exportation, after the expira- ^exported
tion of sixty days from the time the same was inspected ; nor in go days.

any tar, pitch, or turpentine, after the expiration of twenty
J^'entirS'in'

days, until the same shall have been again inspected, and cer- 20 days.—r.

tificates granted in the same manner as if such commodities c -> c - 60
'
s - 56>

had never been inspected ; and every person offending herein

shall pay twenty dollars for each barrel or cask ; and the master

or commander of such ship or vessel shall be liable to the same
penalty, as for taking on board any of the said commodities
without being branded.

59. No cooper, or any person making casks, shall expose for No cooper to

sale any barrel or half-barrel for the holding of pork or beef, £*2tetat
s

as

other than such as are by this chapter directed to be made for directed by

this use, under the penalty of two dollars; and every such per- ij^cf^eo'T"
son, before he exposes the same for sale, shall set his proper 57.

brand upon them, which brand shall be recorded in the office

of the register of deeds of the county where he shall reside,

under the penalty of twenty dollars for every neglect.

60. Every seller or exporter of beef or other commodity di- Seller or ex-

rected to be inspected, shall produce the certificate of the in-^Q

l °^t
efi

spector who inspected the same, and make oath, if required, duce inspec-

before a j ustice of the peace, on the delivery of the goods sold ^s

^f^g
or exported, that the several commodities by him to be sold or C, L 60,'s.5S.

exported, are the same that were inspected and passed, and do
contain the full quantity mentioned in such certificate, without
embezzlement, to his knowledge; which oath the justice shall

certify on the back of the certificate, which certificate the seller

shall deliver to the buyer of such commodities ; and the person
exporting them shall deliver the certificate to the master of the
ship or vessel on board which the same shall be shipped ; and
if the seller or exporter shall refuse to make oath, he shall Penalty.

for every such offence forfeit and pay the sum of two hundred
dollars.

61. No master or commander of any vessel shall take on penaity on
board any such cask or barrel or other inspectable commodity masters re-
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ceiving them
uninspected.
—E. C., c. 60,

s. 59.

Proviso as to

Newborn.

—

E. C.,c. 60, s.

60.

Shingles, of
what; size.—E.

C, c. 60, s. 61.

Lumber, how
inspected.—E.
C, 60, s. 62.

Inspectors of
saw-mill lum-
ber near Wil-
mington ap-
pointed.—E.
C, c. 60, s. 63.

Lumber and
ton timber,
how inspected
on Cape Fear
river.—E. C,
c. 60, s. 64.—
1866, c. 26 of
special ses-

sion.

Penalty for

as aforesaid, without being inspected and branded as required,

under the penalty of two hundred dollars for each offence.

62. Provided, however, that the provisions of sections fifty-

seven, fifty-eight, fifty-nine, sixty and sixty-one of this chapter

shall not extend to the town of IsTewbern, so far as relates to

tar, pitch and turpentine.

63. Shingles shall not be less than eighteen inches long, four

inches broad, and five-eighths of an inch thick ; should they
be larger they shall not for that reason be considered unmer-
chantable.

64. Boards of plank shall be deemed merchantable, and
passed by any inspector, that are free from splits not more than
twelve inches long, have no edge less than half an inch thick,

and as near as may be of an equal thickness at each end ; and
every board, plank, piece of scantling, or other square timber,

being marked with the number of more superficial feet than
are contained therein, shall be forfeited to the county for the

use of the poor : Provided, nevertheless, that no shingles,

boards, plank or scantling, shall be inspected, unless required

by the purchaser.

65. The board of commissioners of the county of New Han-
over shall, at the meeting at which they appoint inspectors for

the town of Wilmington, also appoint one inspector for each

of the saw-mills in the vicinity of said town, for the inspection

of lumber only ; and if any such inspector shall fail, when
called upon by the proprietors or their agents, promptly and
faithfully to discharge his duties, he shall, for every failure,

forfeit and pay to the party aggrieved fifty dollars.

QQ. The inspection of saw-mill and other lumber and ton

timber on the Cape Fear river, and at the several ports belong-

ing to the same, shall be governed by the following rules, to

wit : All sound boards and planks, with square edges and show-

ing heart one half the length, and as near an equal thickness

at both ends as may be, and split not more than one-third of

the length ; all sound scantling with square edges, and as near

the same dimensions at both ends as may be ; and all sound
scantling with square edges two-thirds of their length, and the

bark not more than one inch wide, and as near the same di-

mensions as may be at both ends; and all sound ton timber

squaring eleven inches and upwards, and showing heart one-

half the length, shall be merchantable ; and all saw mill or

other lumber or ton timber, not being of such description, shall

be refuse. And all sound timber hereafter inspected and re-

fused by reason of not showing heart and not squaring eleven

inches, shall be culled and the refuse separated from the

merchantable, except there be an agreement between the pur-

chaser and the seller that the same shall not be done. The
purchaser, or purchasers, receiving such timber, sold and in-

spected on the Cape Fear river, shall pay the seller or owner
of such timber one-half the price for the refuse which may be
stipulated to be paid for the merchantable. Any inspector who
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shall inspect saw-mill lumber by any rules different from those inspecting

prescribed by this section, shall forfeit and pay the sum of one otoSrndeB —
hundred dollars for every offence. E. C, c 60,b.

67. All steam mill lumber, not herein otherwise provided
j^eam min

•for, showing heart one-half the length, shall be merchantable; lumber, how

65.
and no inspector, having a stated salary from the proprietor of

J?

sp
c

CC

gQ ^

a steam mill, shall inspect any timber brought to the mill, un-

less by consent of the seller, under the penalty of fifty dollars.

68. All ton and square timber and saw-mill lumber at the .Saw-mill lum-

tseveral markets and mills in the State shall be measured by
timber

1

how
superficial or board measure ; and any person who shall sell measured.—B.

such timber by any other measure shall pay ten dollars for c -' c
-
60 «

s - 66 -

every offence.

69. All shingles, boards, plank, and scantling inspected, shall Shingly

be culled, .and the refuse separated from the merchantable, ex- £e culled —E°
cept there be an agreement otherwise between the purchaser C, c go,'s. 67.

and seller.

70. No inspector shall purchase any cullings, or other articles N° inspector

-that do not pass inspection, upon pain of forfeiting one hundred ingŝ &c?—K.
dollars.

' ' "

C.,e. 60,' s. 68.

71. If any person, who is not a legal or sworn inspector of Misdemeanor,

lumber or other articles, presume to act as such, he shall forfeit ^SnSasS-'
7

and pay one hundred dollars, and be deemed to be guilty of a spector.—E.

misdemeanor. G
">

c * 60
'
s - 69,

72. The several penalties and forfeitures by this chapter in- Finos, &c,

flicted, unless otherwise provided, shall be applied one half to
Jj^J (?

plie
gA

the use of the prosecutor, and the other half to the county s. 70.

wherein such penalty shall be incurred.

73. In case the purchaser and seller cannot agree as to the Pisputes

amount to be allowed for extra cooperage and defective barrels cJoperStT&o.
in the town of Wilmington, any inspector of naval stores and in wiiming-

provisions in the town, at the instance of either, shall establish termined -E
the amount to be allowed therefor, and such estimate shall be C,c. 60,"s.7L

conclusive; and if such inspector refuse to make the estimate

when called on, he shall forfeit and pay twenty-five dollars to

any person who will sue for the same.

74. All firewood sold in incorporated towns shall be sold by Sale of fire-

the cord, and not otherwise; and each cord shall contain eight ^be by^m-T
feet in length, four feet in height, and four feet in breadth ; and —e. C, <$.-60,"

shall be corded by the seller under the penalty of two dollars
s

'
^

for each offence, to the use of the informer.

75. The board of commissioners for the county of Craven inspectors of

may appoint one or more inspectors of firewood for the town ker
°

n
d^N

c
W~

®f Newborn, who shall reside therein and inspect all such wood c. 60,'s.73.

as may be carried to the town for sale; and before entering
upon their duties, they shall take the oaths and give the bonds
required of other inspectors, and shall receive, for inspecting
each cord of wood, four cents, to be paid by the purchaser.

76. The county commissioners may appoint for their county Of provisions

an inspector of provisions and forage, who shall hold his office pointed by
ap ~

for the term of five years after his appointment. any county.—
J rt^

E. C.,.c. 60. a.

;74.
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Duty of sucii 77. Such inspector, when any article of provision or forage
inspectors.—- is imported from any place out of the State, such as beef, pork,.
ILC., c. 60, s. £ gj^ flour made f wheat, buckwheat, or rye, (said articles be-

ing in barrels, half-barrels, or kegs) ; butter by the firkin ; cheese-

by the box ; hay or fodder pressed m bales or bundles : or
hogsheads of bacon ; shall be compelled, when such articles are

offered for sale, to inspect, examine, and brand them according,

to such rules and regulations as may be established by the

county commissioners : Provided, km&ever, that when any of

said articles shall have been before inspected by any inspector

of the State, they shall not be subject to reinspection.

Shall give 78. The said inspector shall enter into bond in the sum of

o.° Y)

1 '
-

?6
C

*' ^ve hundred dollars, payable to the State of North Carolina,,

conditioned for the faithful performance of the duties of his

office, which bond the board shall take ; and he shall be entitled'

Fees. to such fees as may be prescribed by the board.

Penalty for 79-. If any person shall sell any article of forage or provisions-
selling forage, aforesaid, without the same having been inspected, contrary to

spected!—E. the true intent and meaning of this chapter, he shall, for every
c, o.. 60, s. 77. offence, forfeit and pay one hundred dollars.

May appoint 80- Any sncn' inspector, whenever the business may require
deputies.—E. it, may appoint a deputy, who shall take an oath of office, and

''°' '
s
' ^ for his official duty and penalties incurred by him, the inspec-

tor shall be liable.

Fees, by 81. The fees of inspectors shall be paid by the purchaser or-

whom paid, exporter of the articles inspected, and if any inspector shall

extortion.—E. receive any greater fees than are by law allowed, he shall for-

c, c. 60, s. 79. feit and pay ten dollars for every offence to any person suing
for the same.

Cotton sold in 82. All cotton sold in the town of Wilmington shall be
Wilmington to weighed, under the penalty of one hundred dollars for any

i85^rf c?4i~ bale sold without being weighed by the proper officer.

*•*
. 83. The aforesaid article shall be weighed by the inspectors

_.i8°56°'T,
e

<f
' of ftour and provisions, who have been or who may be, from

ii, s. 2. time to time, appointed by the county commissioners of New
Hanover.

Board to fix 84. The county commissioners of said county shall, from
the fee.—185&- time to time, fix the fee, not to exceed ten cents per bale, for

'

c
"

'

s
* "' the weighing of the aforesaid articles, and until said board shall

determine said fee, the inspector shall be entitled to receive the

following fee, viz : for every bale of cotton weighed, ten cents.

Cotton ship- 85. All cotton shipped from the port of Wilmington, without
pod, &c.— being first sold in said town, shall be exempted from inspection
1856- ,,c. 41, ancj

al | ckarges therefor: Provided, that if cotton shipped i&

weighed it shall be done by the regular inspectors.
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CH APTEE 6 2

INTERNAL IMPROVEMENT.

improvements m-
Section

1. Board of internal

corporated.

2. Sessions of board, and pay of mem-
bers and secretary.

3. Board may make rules and by-laws.

4. To keep record of proceedings, and

report to Assembly.

5. Its fund deposited in banks.

6. Treasurer to keep accounts of board.

Board to examine them yearly.

Clerk to aid treasurer. His com-

pensation.

7. Duty of board in making contracts.

8. State to be stockholder in compa-

nies, when.

9. Eailroad and other companies may
enter on lands to build their

works, &c.

Proceedings to assess damages.

Commissioners appointed.

Infants, &c, how notified.

12. A day for commissioners to meet,

appointed by court. One may ad-

journ from day to day.

13. Owners to have five days' notice of

meeting.

14. Commissioners sworn. Their oath.

15. To meet and assess damages. May
administer oaths.

16. Damages, how assessed.

17. Beport of their proceedings made
and subscribed. Form of report.

Returned to court
;

proceedings

thereupon.

Appeal allowed.

On confirmation of report and pay-

10.

11.

18.

19.

Section

ment of damages, company to have

21,

27,

35,

37,

38,

Dwelling-houses, &c, not to be

condemned.

Company may take materials from

adjoining land.

Who to value them.

Proceedings to have them valued.

Justice to preside at trial and ren-

der judgment.

Appeal allowed.

Width of land condemned for rail-

roads.

For plank-roads, canals, and turn-

pikes.

Quantity of land allowed to be con-

demned for depots, &c.

Railroad, &c, crossing other roads,

not to obstruct them.

Company may turn roads, <fec.

Damages allowed owners on whoso

land roads are turned.

New road made good as former one.

Incorporated companies to furnish

engineering bureau with maps,

&c, of improvements.

Railroad and other companies to

keep account of produce carried.

To report to Governor.

Commissioners and freeholders paid.

Costs paid by company, except,

&o.

No railroad, plank-road, &c, to be

established, but by law. Penalty

and misdemeanor therefor.

Board to appoint officers to repre-

sent the State.

i: c. 61, s. 1,

1. The president and directors of the board of internal im- Board of inter-

provements shall consist of the Governor of the State, who me\iTmcor-
shall, ex officio, be president thereof, and of two commissioners porated.—R.

to be appointed biennially by the Governor, with the advice of

the Council of State; any two of whom shall constitute a

board for the transaction of business; and in case of vacancies

occurring in the board, the same shall be filled by the other
members. The Governor and said members shall be a corpo-

rate body, under the name and style of " The President and
Directors of the Board of Internal Improvements," and shall

have all the rights, powers, and privileges of a corporation
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which may be necessary to enable it to discharge the duties

imposed on it and no more.
Sessions of 2. The board may hold their sessions whenever and wher-

paySmem- ever tne Governor may direct; may appoint a secretary to're-

bersandsec- cord their proceedings, who shall receive three dollars for each

«?
l

6L sT?'
Cm d&y the board shall be in session; and the members shall

receive, eaeh, three dollars per day, and their travelliug ex-

penses, for the time they may be employed in the public

service.

Board may 3. The board may make such rules for the regulation of
ma
ab

ri

f

les tneir proceedings, and all necessary by-laws, rales, and regula-

—R. c., oTei, tions for the better ordering of the conduct of their officers,

s
-
3 - agents, and servants, as to them shall seem expedient, not in-

consistent with the laws of the State.

To keep record 4. The board shall keep a fair and true record of all their
of proceed- proceedings, which shall, at all times, be open to the inspec-

port'to Assem- tion of the members of the General Assembly and others
biy.—E. c, interested therein. They shall report to the General Assem-

bly, at the commencement of every session, the exact state of

the fund, the progress, condition, and net income of all the

public works under their charge ; the surveys, plans, and esti-

mated expense of such new works as they may recommend to

the patronage of the General Assembly, together with such

other important information as they may be able to collect

concerning the objects committed to their trust.

its fund de- 5. All the moneys which maybe appropriated to the fund

fTnks^-K c
^or mterna l improvement, unless otherwise ordered, shall be

c. 61, s, 5."
*' deposited in the national banks in the State, to the credit of

the treasurer, subject to the orders of the board, certified by
the secretary, and countersigned by the president.

Public treas- 6. The treasurer shall keep an account of all disbursements,
urer to keep anc[ s}ia}} render an account thereof to the General Assembly
board. when he makes his biennial report of the ordinary revenue.

Board to ex- Once in every year the board shall appoint a committee of their
amino them body to examine the accounts of disbursements made during
year y. ^e year, and compare the same with the treasurer's books and

the certificates authorizing the payment of money. And the

Clerk to aid treasurer may employ a clerk at three dollars per day for the
treasurer. time he may be engaged in making such accounts: Provided,

Son.-R
P
a

S

c" however ) that his compensation shall not exceed five hundred
61,.s. 6. dollars a year.

Duty of board ?• Whenever the General Assembly shall direct any public

in making con- improvement, the board shall let the same out by contract, and

e^'sT?"
C

'' take from the contractor a bond with sufficient security, paya-

ble to the State of North Carolina in double the sum paid or

contracted to be paid, with the condition that he will faithfully

perform his contract, according to the plans or specifications

agreed on.

state to be & Whenever an appropriation shall be made by the State to

stockholder in any work of internal improvement, conducted by a corpora-

tiTamount
t0

tion, the State shall be considered, unless otherwise directed, a
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stockholder in such corporation, and shall have as many shares advanced —
as may correspond with the amount of the money appropriated ;

^. c -' c
-
61

>
s -

and the acceptance of such money shall be deemed to be a con-

sent of the corporation to the terms herein expressed.

9. Every railroad, plank-road, tram-road, turnpike and*canal Kaiiroad and

company, for the purpose of constructing their road or canal, ^J^JJSS^r
may at any time enter upon the lands through which they may on lands to

desire to conduct their road or canal, and lay out the same as k™*£ th
J£__

they may desire; and they may also enter on such contiguous^. c.,o.ei,s.

land along the route as may be necessary for depots, ware- 9 -

houses, engine-sheds, workshops, water-stations, toll-houses, and
other buildings necessary for the accommodation of their of-

ficers, servants and agents, horses, mules and other cattle, and
for the protection of their property ; and shall pay to the pro-

prietors of the land, so entered on, such sum as may be agreed

on between them.
10. If such corporation cannot agree with the owner of the Proceedings to

land which is entered on, or is desired by the corporation for jSes!—iTc.
the purposes aforesaid, in the price to be paid for the same, o. 61, s. io.

then either the company or the owner, five days' previous no-

tice thereof being given to the other party, may apply by peti-

tion to the Superior Court of the county in which the land or

some part thereof may be situate, and the court shall appoint

five disinterested and impartial freeholders to assess the dam- Commission-

ages to the owner for the occupation and use of the land ers aPPomted -

aforesaid.

11. If any owner of the land shall be an infant or person Infants, &c.,

rum compos, notice shall be given to the guardian or committee ; JJJ c^'cV
and if any owner resides beyond the limits of the State, or s. li.

cannot be found, he may be notified as in the manner and ac-

cording to the course of the court in other cases of petition.

12. The court shall name a day and place for the meeting of A day for

the commissioners, of whom three may act in the absence of to^et^ap-^
the others ; and any one of them, when a majority shall not pointed by

meet on the day appointed, may adjourn from time to time, may^adjourn
until the business shall be done. from day to

13. The owners of the land proposed to be condemned shall
6i

a7
s7S'.

C ' ,C '

be notified by the sheriff of the time and place appointed for Owners to

the commissioners to meet, at least five days before such meeting,
^otic*?!?

^^
14. The commissioners, before entering on their business, meeting.—E.

shall be sworn by a -justice of the peace of the county in which 2-' c
- ^

ls 8l 13#

i * • ni i i i Fi, '•
. i! y . (Jomm rs

the petition is filed, that they will impartially and justly, to sworn. Their

the best of their ability, ascertain the damages which will be ^^'"g"^ ''

sustained by each owner of land, which may be condemned to '

the use of the company, and that they will truly certify their

proceedings thereupon to the court.

15. The commissioners shall assemble on the land proposed To meet and

to be condemned, and after viewing the same and hearing ^g
88dam"

such proper evidence as the parties may offer, they shall assess May'admini*-

the damages; and they may administer oaths to any who may c%°
a
6iVi5"

give evidence. "'
'
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Damages, how 16. In assessing the damages, they shall consider the pro-
assessed.—A. prietor of the land as being the owner of the whole fee-simple

'interest therein ; and shall take into their consideration the

quality and quantity of the land condemned ; the additional

fencing that will be required thereby, and all other inconven-
iences which will result to the proprietor from the condemna-
tion thereof; and also all the advantages which will probably
accrue to him from the establishment of the proposed work.

Eeport of their 17. When the commissioners shall have assessed the dam-
proceedmgs, ages, they shall forthwith make and subscribe a written reportmade and sub- » ' ,

J
3 . .

r
scribed. oi their proceedings, in substance as follows :

Form of re-

c. 61, s.iV.
*' We, commissioners, appointed by the court to

assess the damages that have been and will be sustained by
, the owner of certain land lying in the county of

, which the company propose to condemn for

its use, do hereby certify that we met on the day of
,

(or the day to which we wTere regularly adjourned,) and having
first been duly sworn, we visited the premises of the owner,
and after taking into full consideration the quality and quantity

of the land aforesaid, the additional fencing likely to be occa-

sioned by the works of the company, and all other

inconveniences likely to result to the owner ; and also all ad-

vantages which will probably accrue to him from the use of

the land and the establishment of the proposed work, we have
estimated and do assess the damages aforesaid at the sum of

Given under our hands, the day of
,

A. D

Returned to

court.

Proceedings
thereupon.

—

E. C, c. 61, s.

18.

Appeal allow-
ed.—R. C, c.

61, s. 19.

On confirma-
tion of report
and payment
of damages,
company to

have fee.—R.
C, c. 61, s. 20.

Dwelling-
houses, &c,
not to be con-
demned.—R.
C, c. 61, s. 21.

Company may
take material
from adjacent
land.—R. C,
c. 61, b. 22.

18. The report of the commissioners shall be returned to

the next court, and unless good cause be shown on exception

taken thereto, the same shall be confirmed and recorded and

judgment shall be rendered accordingly ; and if the report be

set aside other commissioners shall be appointed.

19. From the judgment of the court in all such cases an

appeal shall be allowed, under like rules as in other cases.

20. On the confirmation of the report, and payment to the

owner or into the office of the court, of the damages assessed,

the land assessed and condemned shall be vested in the com-
pany in fee-simple.

21. No such corporation shall be allowed to have condemned
to its use, without the consent of the owner, his dwelling-house,

yard, kitchen, garden, or burial-ground.

22. For the purpose of constructing its works and necessary

appurtenances thereto ; or of repairing them, after they shall

have been made ; or of enlarging, or otherwise altering them
;

the company may, at any time, enter on any adjacent lands,

and cut, dig, and take therefrom any wood, stone, gravel, or

earth, which may be deemed necessary : Provided, however,

that they shall not, without the consent of the owner, destroy or

injure any ornamental or fruit trees.
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23. If for the value of the damages done to the owner by When to value

reason of the acts in the preceding section mentioned, the them.—r. c,

parties may be unable to agree, the same shall be valued by
any three freeholders of the county.

24. Either party, for that purpose, may apply to any justice Proceedings to

of the peace of the county, wherein the damage is done, who vahfed!—r.
shall thereupon summon said freeholders, and they being duly C., c. 6i, a. 24.

sworn to impartially and truly assess the damage, shall, after

hearing such proper evidence as may be laid before them, report

the value thereof to the justice.

25. The justice shall preside at the trial and administer all Justices to

proper oaths to the freeholders and witnesses, and on the re- tSftndVen-
turn to him of the report, he shall render judgment for the der judgment.

damages and costs against the company and issue execution
~-

^:
c

-'
c

-
61

»

therefor.

26. Either party may appeal from such judgment as in other Appeal aiiow-

cases, and under the same rules.
ei T^6

C
*'

°'

27. The width of the land condemned for any railroad shall width -of land

not be less than ei^htvfeet, nor more than one hundred, except c°ndemnedfor
1 ., 1 1 1 1 ' • -ip railroads.—R.

where the road may run through a town, when it may be 01 c, c. 61, s. 27.

less width : or where there may be deep cuts or high embank-
ments, when it may be of greater width.

28. No greater width of land than sixty feet shall be con- For piank-

demned for the use of any plank-road, tram-road, canal or ™J ^ '

Gan,

k
ls

turnpike. —R.c.,^!,
1

29. No greater quantity of land than two acres, contiguous QU

2

a

8

nt it

to any railroad, plank-road, tram-road, turnpike or canal, shall condemned

be condemned at one place for a depot or station. for depots, &c.

30. Whenever, in their construction, the works of any of s . 29.
"' ' '

said corporations shall cross established roads or ways, the cor- Eailr?ad, &c,

poration shall so construct its works as not to impede the roads, not to

passage or transportation of persons or property along the same, obstruct them.

31. In order to prevent the frequent crossing of such roads sTS).
"'

C
"

'

or ways, or in cases where it may be necessary to occupy the Company may
~~, \\ i.- i~ a1_ j j turn roads, &c.
same, the corporation may change the roads and ways so as to _r. c. c. 61

avoid such crossing and occupation, and to such points as may s - 31 -

be deemed expedient.

32. For any injury done to the lands of persons by taking Damages al-

them under the preceding section, the value thereof' shall be onwhoslland
assessed in like manner as is provided for assessing damages r°ads are

done by entering on adjacent lands for the purpose of repairs, c^ctei"^^.
33. Before any part of an established road or way shall be New roads

impeded by any of said corporations, the new road or way shall ™ade £ood a
^_

be prepared and made equally good with the portion proposed B™"a°ai^B.
to be discontinued ; and then the same shall be deemed a part 33 -

of the original road or way, and shall be kept up and repaired
as before the change.

34. Every company, incorporated for the purpose of improv- incorporated

ing the internal condition of the State, by railroad, plank-road, SSsh^eng?-
tram-road, turnpike, canal, or other means, shall furnish to the neeringbureau

bureau of engineers a correct map or profile of the conteni-
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with maps, plated improvements, drawn to a uniform horizontal scale of

Movements.— f°nr hundred feet to one inch. And all such charts and docu-
E. c.,c. 61,b. ment8 of a like character, as may be furnished to the State,

shall be deposited for safe keeping in said bureau, under the

charge of the State Librarian, or State Engineer, in case there

should be such an officer.

R
tf

1

r°coln-

nd ^* ^e Pre6^ent and directors of canal, railroad, plank-

panies to keep road and turnpike companies, whether wholly or partly in this
acoouiitofpro- State, are requested to keep an account of all the products of

To report .o this State intended for sale abroad, by them transported out of
governor. -E. the State, or to any shipping port therein ; and report the

same to the Governor at each session of the General Assembly.
Commission- 35. Each commissioner and freeholder attending for the

holders paid, purpose of assessing damages to the owner of land, shall be
Costs paid "by entitled to one dollar a day while engaged in the business; and

ceptjnYe'rtain the same, with all other costs of the case, shall be paid by the
cases.—E. c, corporation, unless when the petition of the owner shall be
c o

,

s. 3 . dismissed, when he shall pay the costs ; or unless in case of ex-

ception taken to the report, or of appeal, when the court may-

adjudge by whom, and in what proportion, the costs shall be
paid.

No railroad, 37. If any person or corporation, not being expressly au-

lfec° tobe es- thorized thereto, shall make or establish any canal, turnpike,
tabi'ished but tram-road, railroad or plank-road, with the intent that the same

shall be used to transport passengers other than such persons,

or the members of such corporation ; or to transport any pro-

ductions, fabrics or manufactures other than their own, the

misdemeanor person or corporation so offending, and using the same for any
therefor—E. such purpose, shall forfeit and pay fifty dollars for every

.,
c. 6 ,s. 37.

person an(j article of produce so transported; and shall, more-
over, be deemed guilty of a misdemeanor, they and all persons
aiding therein, and shall be indicted therefor in the Superior

Court.

point
d
offic

a

ere
38. The president and directors of the board of internal

to represent improvements shall appoint, on behalf of the State, all such

(?
e

ei eiYlw °fficers or agents, as, by any act incorporating a company for
' the purpose of internal improvement, are allowed to represent

the stock or other interests which the State may have in such
company.

CHAPTER 63.

JUSTICES AND THEIR JURISDICTION.

Section

1. General provisions respecting jus-

tices of the peace. Within what
time justices to qualify.

Section

2. Eemoval out of township for six

months forfeits office.

3. Resignation.
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Section

4. May issue process and try causes,

where.

5. May accept office under the United

States.

6. Punishment on conviotion of infa-

mous crimes, &c.

7. Filing dockets with clerks.

8: Delivery of unfiled docket to suc-

cessor.

9. Filing and delivery, how enforced.

10. Summons.

11. Civil and criminal dockets to be

furnished justice.

12. Summons, by whom issued.

13. Service and return of summons.

14. Jurisdiction.

15. Where sum demanded exoeeds two

hundred dollars.

16. Answer where title to real estate is

brought in issue.

17. Action to be dismissed, when.

18. Another action may be brought.

19. Docketing justices' judgment.

20. Pules of proceeding in justice's

court.

21. Execution on what, and from what

time a lien.

22. Stay of execution.

28. Security on stay of execution,

24. Former judgment.

25. Application for releasing.

26. Justice's judgment removed to an-

other county, how.

27. Witness, penalties T &c.

28. Provisions of Code of Civil Pro-

cedure applicable.

29. Arrest, in what cases.

80. Order of Arrest, by whom made.

81. Affidavit to obtain order.

82. Provisions of Code of Civil Pro-

cedure applicable. Jury trials in

justice's court.

33. Jury list furnished to each Justice.

34. Justice to keep a jury box.

85. Names of jurors to be deposited in

jury box.

Section

36. When trial by jury demanded or

waived.

37. Jury drawn and trial postponed.

38. Summoning of jury.

39. The jury for the trial of the cause.,

40. Challenge.

41. What names to be returned to the

jury box or destroyed.

42. Tales jurors may be summoned.

48. Jury sworn and empanelled. Ver-

dict, &c.

44. New trial. Appeal.

45. Less than six may be a jury, when.

46. Not compelled to serve out of town-

ship.

47. Jurors serving on trial, &c.

48. Deposit of jury fees.

49. Adjournment after return of the

jury.

50. Process issuing from a justice of the

peace in one county on a party in

another county rendered valid by
endorsement of justice in defend-

ant's county.

51. Certificate of the clerk of the supe-

rior court, Entry of date.

52. No process served under two days'

notice. Appeal.

53. Appeal. Execution.

54. Appeal, when to be taken.

55. When appellant not to give written

notice.

56. Judge to endorse date, &c.

57. Eeturn to the appeal.

58. Defective return.

59. On return to appeal, what to ba
done.

60. Appeal, on what to be heard.

61. Execution of judgment, how to be

stayed.

62. May give bond, &c.

63. Same undertaking to be given.

64. Same delivery and service of order,

on whom.
65. Eestitution.

66. Costs, how awarded.

67. Forms to be used in justice's court.

1. Every person elected or appointed a justice of the peace, within what

shall, within ten days after such election or appointment, take time justices^

and subscribe the prescribed oath of office before the Clerk of e.e. p.,b.

the Superior Court ; which oath shall be filed by the clerk of 546>

said court. And any person presuming to execute the office

of a justice of the peace without qualifying as herein directed,

shall be guilty of a misdemeanor.
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Removal out
-of township
six months to

forfeit office.—

€. C. P., s.

547.

Resignation. --

C. C. P., s.

548.

May issue pro-
cess and try

causes, where.
-C.C. P.,B.
549.

May accept of-

fice under the
U. S.-C. C.
P., s. 550.

Punishment
on conviction
of infamous
crimes, &c.

—

C. C. P., s.

551.

Filing dockets
with clerks.

—

C.C. P., s.

552.

Delivery of
unfilled dock-
et to successor
-C. C. P., s.

553.

Filing and de-
livery—how
enforced.—C.

C. P., s. 554.

Summons.

—

C. C. P., 8.

495.

l368-'9, c. 159,
s. 9.

Summons, by
whom issued.

—C. C. P., s.

496.

2. When any justice of the peace removes out of his town-
ship and does not return therein for the space of six months,
he shall forfeit and lose his office ; and any such justice of the
peace presuming to act thereafter, contrary to the provisions

of this section, unless re-elected or re-appointed, shall be guilty

of a misdemeanor.
3. Justices of the peace wishing to resign must deliver their

letters of resignation to the Clerk of the Superior Court, who
shall file the same.

4. A justice of the peace may issue a summons or other

pro -ess anywhere in his county, but he shall not be compelled
to tr}^ a cause out of the township for which he was elected or

appointed.

5. Any justice of the peace may accept a civil office or ap-

pointment of trust or profit, under the authority of the United
States, the duties of which confine him to the county where
he is resident.

6. Upon the conviction of any justice of the peace, of an
infamous crime, of corruption and malpractice in office, he
shall be removed from office, and he shall be disqualified from
holding or enjoying any office of honor, trust or profit under
this State.

7. Each justice of the peace, as often as he has filled his

docket, shall file the same with the Clerk of the Superior

Court for his county.

8. When a vacancy exists, from any cause, in the office of a

justice of the peace, whose docket is not filled, or when such

justice goes out of office by expiration of his term, such former

justice, if living, and if dead, his personal representative, shall

deliver such docket and all official papers to his successor, who
is authorized to hear and determine any unfinished cause or

causes on said docket, in the same manner as if such cause or

causes had been originally brought before such successor.

9. The duty imposed on the justice, or his personal repre-

sentative by the last two preceding sections may be enforced,

on ten days' notice in writing to such justice or his represen-

tative, by attachment.

10. Civil actions in these courts shall be commenced by the

issuing of a summons.
11. A civil and criminal docket shall be furnished each jus-

tice, at the expense of the county, as provided in section one
hundred and forty-five of the Code of Civil Procedure for fur-

nishing the books of the Clerk of the Superior Court, in which
shall be entered a minute of every proceeding had in any
action before such justice.

12. The summons shall be issued by the justice and signed

by him. It shall run in the name of the State, and be directed

to any constable or other lawful officer, commanding him to

summon the defendant to appear and answer the complaint of

the plaintiff at a place, within the county, to be therein speci-

fied, and at a time, to be therein named, not exceeding twenty
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days from the date of the summons. It shall also contain the

amount of the sum demanded by the plaintiff.

13. The officer to whom the summons is delivered shall exe- Service and

cute the same within five days after its receipt by him, or im- 2oS?—cT"
mediately, if required to do so by the plaintiff. Before pro- p., b. 497.

ceeding to execute it, he is entitled to require of the plaintiff

his fee for the service. When executed he shall immediately

return the summons, with the date and manner of the service,

to the justice who issued the same.

14. Justices of the peace shall have exclusive original juris- Jurisdiction.

diction of all civil actions founded on contract, except:
Jj£-

c
*
p -' s>

(1.) Wherein the sum demanded, exclusive of interest, ex- i868-'9, c. 159,

ceeds two hundred dollars

;

** 2-

(2.) Wherein the title to real estate is in controversy.

15. Where it appears, in any action brought before a justice, Where sum

that the sum demanded exceeds two hundred dollars, the jus- ceedslwcfnS
tice shall dismiss the action and render "judgment against the dred dollars,

plaintiff for the costs, unless the plaintiff shall remit the excess
49
^ ' .

r -> s -

above two hundred dollars, and shall, at the time of filing his i868-'9, c. 159,

complaint, direct the justice to make this entry :
" The plain- s

-
3 *

tiff in this action forgives and remits to the defendant all in-

terest and so much of the principal of this claim as is in excess

of two hundred dollars."

16. In every action brought in a court of a justice of the Answer where

peace, where the title to real estate comes in controversy, the ^ei^brought
•defendant may, either with or without other matter of defence, in issue—c.

set forth, in his answer, any matter showing that such title will c
-
p -' s

-
o0°-

come in question. Such answer shall be in writing, signed by
the defendant or his attorney, and delivered to the justice.

17. If it appears on the trial that the title to the real estate Action to be

is in controversy, the justice shall dismiss the action and rem wSmf-^c.'c.
der judgment against the plaintiff* for the cost P., s. 501.

18. When a suit before a justice is dismissed upon answer, Another ac-

and proof by the defendant that the title to real estate is in brouS^c.
controversy in the case, the plaintiff may prosecute an action c. p., &. 502!

for the same cause in the Superior Court, and the defendant
shall not be admitted in that court to deny the jurisdiction by
an answer contradicting this answer in the justice's court.

19. A justice of the peace, on the demand of a party in Docketing jus-

whose favor he has rendered a judgment, shall give a transcript 2.5c.
thereof, which may be filed and docketed in the office of the p., s.

-

503.'

Superior Court clerk of the county where the judgment was
rendered. Or in such case he shall also deliver to the defend- i868-'9, e. 272,

ant, or his attorney, a transcript of any stay of execution issued,

or which may thereafter be issued, by him in such judgment,
which may be in like manner filed and docketed in the office

of the clerk of said court. The time of the receipt of the

transcript by the clerk shall be noted thereon and entered in

the docket; and from that time the judgment shall be a judg-
ment of the Superior Court in all respects. The execution

33

3.
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thereon shall be issued by the clerk of the Superior Court to

the sheriff of the county, and shall have the same effect, and
be executed in the same manner, as other executions of the

i868-'9, c. 272, Superior Court : Provided, that in case a stay of execution
upon such judgment shall be granted, as provided herein, exe-
cutions upon such judgment shall not be issued by the clerk of

the Superior Court until the expiration of such stay. A certi-

fied transcript of such judgment may be filed and docketed in

the Superior Court clerk's office of any other county, and with
the like effect, in every respect, as in the county where the
judgment was rendered, except that it shall be a lien only from
the time of filing and docketing such transcript,

RULE I.

Kuiesofpro- 20. The pleadings in these courts are:.

SS*T (1-) The complaint of the plaintiff;

c, c. P., s. (2.) Ihe answer by the defendant.
504

RULE II.

The pleadings may be either oral or written ; if oral, the

substance must be entered by the justice on his docket; if

written, they must be filed by the justice, and a reference to

them be made in his docket.

RULE III.

The complaint must state, in a plain and direct manner, the

facts constituting the cause of action.

RULE IV.

The answer may contain a denial of the complaint, or of any
part thereof, and also a notice, in a plain and direct manner, of

any facts constituting a defence or counter-claim.

RULE V.

Pleadings are not required to be in any particular form, but

must be such as to enable a person of common understanding

to know what is meant.

RULE VI.

Where a defendant does not appear and answer, the plaintiff

must still prove his case before he can recover.

RULE VII.

In an action or defence, founded on an account or an instru-

ment for the payment of money only, it is sufficient for a party
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to deliver the account or instrument to the justice and state Rules of pro-

that there is due to him thereon from the adverse party a cecding in jus-

specified sum, which he claims to recover or set off.

RULE VIII.

A variance between the evidence on the trial and the allega-

tions in a pleading, shall be disregarded as immaterial, unless

the court is satisfied that the adverse party has been misled to

his prejudice thereby.

EULE IX.

The pleadings may be amended at any time, before the trial,

or during the trial, or upon appeal, when, by such amendment,
substantial justice will be promoted. If the amendment be
made after the joining of the issue, and it appears to the satis-

faction of the court, by oath, that an adjournment is necessary

to the adverse party, in consequence of such amendment, an
adjournment shall be granted. The court may also, in its dis-

cretion, require as a condition of an amendment the payment
of costs to the adverse party.

EULE x.

The justice may, at the joining of issue, require either party,

at the request of the other, at that or some other specified time
to exhibit his account or demand, or state the nature thereof

as far forth as may be in his power ; and in case of his default,

the justice shall preclude him from giving evidence of such
parts thereof as have not been so exhibited or stated.

EULE XI.

Either party may demur to a pleading of his adversary, or

to any part thereof, when it is not sufficiently explicit to enable
him to understand it, or it contains no cause of action or de-

fence, although it be taken as true.

EULE XII.

If the justice deem the objection well-founded, he shall

order the pleading to be amended on such terms as he may
think just ; and if the party refuse to amend, the defective
pleading shall be disregarded.

eule xm.

The justice shall enter all his proceedings in a cause tried

before him in his docket. No part of such proceedings must
be entered on the summons, on the pleadings or on any other
paper in the cause.
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EULE XIV.

Rules of pro- Execution may be issued on a judgment, rendered in a jus-
ceeding in ius- tice's court, at any time within one year after the rendition

thereof, and shall be returnable sixty days from the date of the

same.

RULE xv.

The provisions of the Code of Civil Procedure, respecting

forms of actions, parties to actions, the times of commencing
actions, and the service of process upon corporations, shall

apply to justices' courts.

Suitors may
take deposi-
tions.—1872-
'3, c. 33.

Notices and
commissions.

Depositions
opened by
elerk.

Appeal.

EULE XYd.

(1.) Any plaintiff or defendant in a civil action pending before

a justice of the peace may, after action brought, and as well be-

fore as after issue joined, take the deposition of such persons

whose evidence he may desire to use in the action, and to do
so may apply to the clerk of the Superior Court for a commis-
sion to take the same and proceed in all things in taking such

depositions as if such action was pending in the Superior

Court.

(2.) In all actions the notices and commissions shall be enti-

tled in the cause and court for which they are to be taken.

(3.) When the depositions are returned to the clerk they shall

be opened and passed upon by the clerk and delivered to the

party or parties or justice of the peace before whom the trial

is to be had, and the reading and using said depositions shall

conform to the rules adopted for the Superior Court.

(4.) If an appeal be taken to the Superior Court, or the same
be taken up by recordari or otherwise, the deposition only

shall be read which would be admissible if the suit had been
originally instituted in the Superior Court.

EULE XVI.

The defendant may, on the return of process and before

answering, make an offer in writing to allow judgment to be
taken against him for an amount, to be stated in such offer,

with costs. The plaintiff shall thereupon, and before any other

proceeding be had in the action, determine whether he will

accept or reject such offer. If he accept the offer, and give

notice thereof in writing, the justice shall file the offer and the

acceptance thereof, and render judgment accordingly. If notice

of acceptance be not given, and if the plaintiff fail to obtain

judgment for a greater . amount, exclusive of costs, than has

been specified in the offer, he shall not recover costs, but shall

pay to the defendant his costs accruing subsequent to the

offer.



Chap. 63.] justices and theie jukisdiotion. 517

RULE XVII.

Any justice before whom an action is brought, may, on Rule of pro-

sufficient excuse therefor shown on the affidavit of either party §^?SSt^
or any person for him, continue such action from time to time

for trial ; but such continuance shall not exceed thirty days.

21. Executions issued by a justice, which must be directed Execution, on

to any constable or other lawful officer of the county, shall be what time a°

U

a lien on the goods and chattels of the defendant named therein, lien.—c. c. p

from the levy thereof only, but shall not be levied on or en- iqqqJq c . 159

forced in any manner .against real estate ; but when such shall s. 5.

be made a judgment of the Superior Court as is provided by
section nineteen, it shall be capable of being levied and col-

lected out of any property of the defendant, in execution, and
it shall be a lien on the real estate of said defendant, from the

time when it becomes a judgment of the Superior Court.

22. In all actions founded on contract made since the first stay of execu-

day of May, Anno Domini one thousand eight hundred and p
ong~~5^5^

"

sixty-five, whereon judgments are rendered in justices' courts, stay granted

stay of execution, if prayed for at the trial by the defendant iJes^c!"^
or his attorney, shall be granted by the justices in the follow-

ing manner : for any sum not exceeding twenty-five dollars,

one month ; any sum above twenty-five dollars and not exceed-
ing fifty dollars, three months ; for any sum above fifty dollars

and Hot exceeding one hundred dollars, four months; for any
sum above one hundred dollars, six months. But no stay of

execution shall be allowed in any action wherein judgment is

rendered on a former judgment taken before a justice of the

peace.

23. The party praying for a stay of execution shall, within Security on

ten days after the trial, give sufficient security approved by the stay of execu-

justice, for payment of the judgment, with interest thereon p., s. 506.

till paid, and cost ; and the acknowledgment of the surety,

entered by the justice in his docket and signed by the surety,

shall be sufficient to bind such surety. It the judgment be
not discharged at the time to which execution has been stayed,

the justice who awarded the judgment shall issue execution
against the principal, or surety, or both.

24:. On the trial of an action founded on a former judgment, Former judg-

the judgment itself shall be evidence of the debt, subject to pf
1

^'^;
such payments as have been made.

25. When a judgment has been rendered by a justice, in the Application

absence of either party, and when such absence was caused by for rehearing.

the sickness, excusable mistake or neglect of the party, such. §08." ' '

S '

absent party, his agent or attorney, may, within ten days after

the date of such judgment, apply for relief to the justice who
awarded the same, by affidavit, setting forth the facts, which
affidavit must be filed by the justice ; whereupon the justice,

if he deem the affidavit sufficient, shall open the case for recon-

sideration ; and to this end, he shall issue a summons, directed

to a constable, to cause the adverse party, together with the
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Justice's judg-
ment removed
to another
county, how.
-C. C. P., 8.

509.

Witnesses,
penalties, cfee.

—C, C. P., s.

510.

Provisions of
Code of Civil

Procedure ap-

plicable.—C.
C. P., s. 511.

Arrest, in

what cases.-

C. C. P., s.

512.

Order for ar-

rest, by whom
made.—C. C.

P., s. 518.

Affidavit to

obtain order.

—C. C. P., s.

514.

witnesses on both sides, to appear before him at a place and at

a time, not exceeding twenty days, to be specified in the sum-
mons, when the complaint shall be re-heard, and the same pro-

ceedings had as if the case had never been acted on. If exe-

cution has been issued on the judgment, the justice shall direct

an order to the officer having such execution in his hands, com-
manding him to forbear all further proceedings thereon, and to

return the same to the justice forthwith.

26. Any person, who may desire to have a justice's judg-
ment in his favor removed to another county to be enforced

against the goods and chattels of the defendant, must obtain

from the justice who rendered the judgment a transcript

thereof, under his hand ; and must farther procure a certificate

from the clerk of the Superior Court of the county where the

judgment was rendered, under the seal of his court, that the

justice who gave the judgment was, at the rendition thereof, a

justice of said county. On such transcript of the judgment,
thus certified, any justice in any other county may award
execution for the sum therein expressed.

27. The justice, on application of either party, shall, by a

subpoena or by an order in writing on the process, direct the

constable or other officer to summon witnesses to appear and
give testimony at the time and place appointed for the trial.

Each witness, failing to appear, shall forfeit and pay eight dol-

lars to the party at whose instance he was summoned, and shall

be further liable to such party for all damage sustained by
non-attendance. The fine herein imposed may be recovered,

on motion, before the justice who tried the action, unless the

witness, on a notice of five days, by affidavit or other proof,

show sufficient excuse for his failure to attend.

28. The provisions of the Code of Civil Procedure, title X,
chapter I, are applicable, except as herein otherwise directed,

to proceedings in justice's courts concerning " arrest and bail,'''

substituting the word " constable " for the word " sheriff" and
the words "justice of the peace " for the words "judge, court

or clerk" whenever they occur in said chapter.

29. The defendant may be arrested in the following cases:

(1.) When the defendant has been guilty of a fraud in con-

tracting the debt or obligation for which the action is brought

;

(2.) When the defendant is not a resident of the State, or is

about to remove therefrom

;

(3.) When the defendant has removed or disposed of his

property, or is about to do so, with intent to defraud his

creditors.

30. An order for the arrest of the defendant must be obtain-

ed from the justice of the peace before whom the action is

brought.

31. The order may be made where it appears to the justice

of the peace, by affidavit of the plaintiff or of any other per-

son, that a sufficient cause of action exists, and that the case is

one of those mentioned in section twenty-nine of this chapter.
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,32. The provisions of the Code of Civil Procedure are ap- provisions of

plicable to proceedings by Attachment before justices of the
^
ode(

j

fCi vii

peace, in all cases founded on contract wherein the sum do- piicabie.—

c

P"

manded does not exceed two hundred dollars, and where the c - p >
b. 516.

title to real estate is not in controversy.

33. The clerk of the board of commissioners shall furnish, Jury list fur-

on demand, to each justice of the peace in the county, a list of Fkhedtaeaefa

the jurors for the township for which such justice is elected or p., a . ivr.

*

appointed.

34. Each justice shall keep a jury box, having two divisions justice to keep

marked No. 1 and 2, and having two locks, the key of one to juryI>ox.—c.

be kept by the justice and the other by the clerk of the town-

ship board of trustees.

35. Each justice shall cause the names on his jury list to be Names of ju-

written on small scrolls of paper of equal size, and to be placed ror
? *9L*?e .

de ~

• .i • i • j\' • •
i j m t \-\ J l v Posited injurym the jury box, in division marked JNo. 1, until drawn out ior box.—c. c.P.

the trial of an issue as required by law. s
-
519 -

36. A trial by jury must be demanded at the time of joining When trial by

the issue of fact; and if neither party demand at such time a jury demand-

jury, they shall be deemed to have waived a trial by jury. _c. c. P., s.

37. When a trial by jury is demanded, the justice shall im- 52°-
Jury drawn

mediately, in the presence of the parties, proceed to draw the and" trial

names of twelve iurors from division marked No. 1 of the Poned:~c
-

J P., s.521.

ost-

. C.

jury box ; and the trial of the cause shall thereupon be post-

poned to a time and place to be fixed by the justice.

38. A list of the jurors so drawn shall be immediately deliv- Summoning of

ered by the justice to any constable, with an order endorsed ^
e

^
ur
J'522*

thereon, directing him to summon the persons named in the

list to appear as jurors at the time and place fixed for the

trial ; and it is the duty of the constable to proceed forthwith

to summon such jurors, or so many of them as can be found,

according to the order ; and he shall make return thereof at

the time and place appointed, stating in his return the names
of the jurors summoned by him.

39. At the time and place appointed, and on return of the Tfcejuryfor

order, if the trial be not further adjourned, and if adjourned, the trial of the

then at the time and place to which the trial shall be adjourned, p^ s . 523.

the justice shall proceed, in the presence of the parties, to draw
from the jurors summoned the names of six persons to consti-

tute the jury for the trial of the issue.

40. Each party shall be entitled to challenge, peremptorily, challenge.—
two of the persons drawn as jurors. C. c. P., s.

41. The scrolls containing the names of jurors not summoned, ^hat names
if any, and of those summoned, but not drawn, and of those to be returned

drawn, but challenged and set aside, must be returned by the or^troye^
justice to his jury box, in division marked 'No. 1; Provided, —c. c. P., s.

that the scrolls containing the names of such as are not legally
°25,

liable, or legally qualified to serve as jurors, shall be destroyed.

42. If a competent and indifferent jury is not obtained from Tales jurors

ike twelve jurors drawn as specified in section thirty-seven, the maybe sum-
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moned.—c. justice may direct others to be summoned, from the bystanders,.
0. P., s. 526. sufficient to complete the jury.

Jury sworn 43. The jury shall be sworn and empannelled by the justice,
andempan- w}10 shall record their verdict in his docket and enter a judg-

diot, &c—c. ment in the case according to such verdict.

£\
P

't-
?
'i

527
' 44. A new trial is not allowed in a justice's court in any

peal.-5). C. case whatever ;. but either party dissatisfied with the judgment
p., s. 528. in such court may appeal therefrom to the Superior Court, as

hereinafter prescribed.

Less than six 45. Six jurors shall constitute a jury in a justice's court,
maybe^ugy, bu^ by consent of both parties, a less number may constitute it.

p., s.529.'
"

46-. No person is compelled to serve as a juror, in a justice's
Not compelled courf ut of his own township, except as a talesman.
to serve out ot . __

J mi ,. . . ,
r7 r

P ., ,

township. —c. 47. I he scrolls containing the names of the jurors who serve
c. P., s. 5ao.

^ on the trial of an issue must be placed in the jury-box in di-

on trial, &c— vision marked No. % until all the scrolls in division marked
C. C. P., s. ]$Q m i nave Deen drawn out. As often as that may happen, the

whole number of scrolls shall be returned to division marked
No. 1, to be drawn out as in the first instance.

Deposit of 48. Before a party is entitled to a jury he shall deposit with
jury fees.—c. the justice the sum of three dollars for jury fees, and the jus-

*' s '

tice shall pay to all persons who attend, pursuant to the sum-
mons, as well to those who do not actually serve as to those who
do serve, twenty-five cents each, to be included in the judg-
ment as part of the costs, in case the party demanding the jury

recover judgment, but not otherwise. The justice shall refund
to the party the fees of all jurors who do not attend.

Adjournment 49. No adjournment shall be granted after the return of tho
after return of jury, unless the party asking the same shall, in addition to the

C.
e

^.
U
^*533.' other conditions imposed on him by law or by the justice, de-

posit with the justice, to be immediately paid to the jurors

attending, the sum of twenty-five cents each, such amount to

be in no case included in the judgment as part of the costs.

On such adjournment, the jurors shall attend at the time and
place appointed, without further summons or notice ; and the
fees for the jury, deposited with the justice according to the

preceding section, shall remain in his hands until the jury are

empannelled on the] trial, and shall be then immediately paid to

the jurors or to the party entitled thereto.

Process issu- 50. In all civil causes in courts of justices of the peace where
in^fromajus- one or more of the defendants may reside in a county other

peace in one tnan that of the plaintiff, it shall be lawful for any justice of
county on a the peace within the county where such defendant or defend-

other county an ^s maJ reside, upon proof of the hand-writing of the justice

rendered valid of the peace who issued the process, to endorse his name on

mentIS?!*- tne same
?
or a duplicate thereof, and such process so endorsed

tice in defend- shall be executed in like manner as if it had been originally

—mo-°% a' issued by the justice endorsing it.

60, s. l.
'

51. In all cases referred to in the preceding section it shall

ti\

e

ccfcr
a
k
C

of
f be lawful for the clerk of the Superior Court of the county in

Superior which the action is brought, to certify, under the seal of his
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court, on the process or a duplicate thereof, that the justice of Court.—mo-
the peace who issued the same is an acting justice of the peace '

c ' 60
'
s

*
2 '

in his county. And in all such cases it shall be the duty of

any sheriff or constable to whom it may be directed, to make
an entry of the date of its reception, and to execute the same Entry of date.

as now provided by law for the service of civil process in courts

of justices of the peace, and return it by mail to the justice of

the peace from whose court it issued.

52. No justice of the peace shall enter a judgment under No process

the provisions of the two preceding sections against any defend-
twJdaySno*-

ant who may be a non-resident of his county, unless it shall tico.— wo-'i,

appear that the process was duly served upon him at least two c * 60
'
s - 3 -

days before the return day of the same.

53. The party against whom judgment is rendered in any Appeal—exe-

civil action in a justice's court may appeal to the Superior pf^a^p"
C °

Court from the same ; but no appeal shall prevent the issuing

of an execution on such judgment or work a stay thereof, ex-

cept as herein afterwards provided.

54. The appellant shall, within ten days after judgment, Appeal, when
serve a notice of appeal, stating the grounds upon which the *°

^
e taken.—

appeal is founded. If the judgment is rendered upon process 535. '

*'

not personally served, or the defendant did not appear and
answer, he shall have fifteen days, after personal notice of the

rendition of the judgment, to serve the notice of appeal herein

provided for.

55. Where any party prays an appeal from a judgment ren- when appei-

dered in a justice's court, and the adverse party is present in ls^ no
t*°

person or by attorney at the time of the prayer, the appellant fotice.—1869-

shall not be compelled to give any written notice of appeal "^ c - 187
>
s - 1 -

either to the justice or to the adverse party ; but if the judg-
ment be for twenty-five dollars or less the appellant shall never-

theless state in writing the grounds upon which the appeal is

founded, which statement shall be returned by the justice with
the other papers in the case to the clerk of the Superior
Court, who shall transmit the same to the judge of the district.

56. When an appeal is sent up to the judge of the district Judge to en-

on a judgment for twenty-five dollars or less, it shall be the ^e^o't.
"

duty of the judge to endorse thereon the day when he re- 187, s. 3.

ceived it, and he shall render his decision thereon within twenty
days after its receipt, and return the same immediately to the
clerk of the appellate court.

57. The justice shall, within ten days after the service of the Return to the

notice of appeal on him, make a return to the appellate court and ^vlf^'
C '

file with the clerk thereof the papers, proceedings and j udgment
in the case, with the notice of appeal served on him. He may
be compelled to make such return by attachment. But no
justice shall be bound to make such return until the fees, pre-

scribed by law for this service, be paid him. The fee, so paid,

shall be included in the" costs, in case the judgment appealed
from is reversed.
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Defective re-

turn.—C. C.

P., s. 538.

On return to

the appeal,
what to be
done.—C. C.

P., s. 539.

Appeal, on
what heard.

—

C. C. P., s.

540.

Execution of
the judgment,
how stayed.

—

C. C. P., s.

541.

Same, Mayl
give bond, &c.
1869-'70, c.

187, s. 2.

Same. Under-
taking to be
given.—C. 0.
P.,s. 542.

Same. Deliv-
ery and ser-

vice of order,
on whom.

—

C. C. P., s.

543.

Restitution.

—

C. C.P., s.

544.

58. If the return be defective, the judge or clerk of the ap-

pellate court may direct a further or amended return, as often

as may be necessary, and may compel" a compliance with the

order by attachment.

59. When the return is made, the clerk of the appellate

court, if the judgment exceed twenty-five dollars, exclusive ot

cost, shall docket the case on his trial d ocket, for a new trial

of the whole matter at the ensuing term of said court. If the

judgment be for twenty-five dollars or less, exclusive of costs,

he shall forthwith transmit the papers, proceedings and judg-
ment to the judge of the district, who shall hear and determine
only the matters of law therein, and send his decision thereon
to the clerk of the appellate" court.

60. The appeal shall, in all cases, be heard on the original

papers, and no copy thereof need be furnished for the use of

the appellate court.

61. If the appellant desires a stay of execution of the judg-

ment, he may apply, at any time, to the clerk of the appel-

late court for leave to give the undertaking, as provided
in a subsequent section ; who shall, upon the undertaking being
given, make an order that all proceedings on the judgment be
stayed.

62. In all cases of appeal from justices' courts the appellant

may, if he choose, give his bond or undertaking for the appeal

before the justice who tried the cause, and who shall endorse

his approval thereon, instead of before the clerk of the appel-

late court.

63. The undertaking shall be in writing, executed by one or

more sufficient sureties, to be approved by the clerk of the ap-

pellate court making the order, to the effect that if judgment
be rendered against the appellant, and execution thereon be
returned unsatisfied, in whole or in part, the sureties will pay
the amount unsatisfied, together with all costs awarded against

the appellant.

64. A delivery of a certified copy of the order mentioned
in section sixty-one to the justice of the peace, shall stay the

issuing of the execution on the judgment; if it have been
issued, the service of a certified copy of such order on the of-

ficer holding the execution, shall stay further proceedings

thereon. A certified copy of such order shall also be served

on the respondent, or his agent or attorney, within ten days

after the making thereof.

65. If the judgment appealed from, or any part thereof, be
paid or collected, and the judgment be afterwards reversed, the

appellate court shall order the amount paid or collected to be
restored, with interest from the time of such payment or col-

lection. The order may be obtained on proof of the facts

made at or after the hearing of the appeal, on a previous notice

of six days. If the order be obtained before the judgment of

reversal is entered, the amount may be included in the judg-

ment.
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66. If the judgment be affirmed, costs shall be awarded to Costs, how

the respondent ; if reversed, costs shall be awarded to the ap-
c
w
p
de

s

d
*545i'

pellant ; if affirmed in part, the costs may be awarded to either

party, in the discretion of the court.

Forms to he used in Justices' Courts.

67. The following forms, or substantially similar, shall be Forms deemed

sufficient in all cases of proceedings provided for in this chapter : ises-'^c. igj.

[No. 1.]

COMMON FORM. SECTION TWELVE OF THIS CHAPTER.

A B )

against > Justice's Court.

State of North Carolina, to any Constable or other lawful officer *

of County, Greeting :

We command you to summon C. D. to appear before G. W.
H., Esq., one of the justices of the peace for the county of

, on the day of , 18 .
.

, at his office,

"{or elsewhere, as the justice may appoint the place of trial,) in

said county, to answer A. B. in a civil action for the recovery

of dollars ; and have you then and there this precept,

with the date and manner of its service.

Hereof fail not. Witness our said justice, this .... day

orm of sum-
mons.

of ,18..
t

G. W. H.,
,

Justice of the Peace.

[No. 2.]

FORM ON ALLOWING APPLICATION TO RE-HEAR.—SECTION TWEN-
TY-FIVE OF THIS CHAPTER.

(Title, &c, as in No. 1.)

Whereas, A. B., plaintiff above named, (or C. D., defend- To release.

ant above named) has applied by affidavit, wmich is filed, for a

re-hearing in the above entitled action ; wherein judgment was
rendered against the said plaintiff, (or defendant) in his ab-

sence, at the trial thereof, before the undersigned on the ....

day of , 18. ... ; and such application having been
allowed, and the cause opened for reconsideration

;

Now, therefore, we command you to summon the said plain-

tiff (or defendant) to appear before G. W. JEL, Esq., one of the

justices of the peace for the county of , on the ....

day of ,18 , at -

.
, in said county ; when
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and where the complaint will be re-heard, and the same pro-

ceedings be had as if the case had not been acted on ; and have
you then and there this precept with the date and manner of

its service.

Hereof fail not. Witness our said justice, this

day of ,18
G. W. H

,

Justice of the Peace.

[No. 3.]

Forms in at-

tachment.
AFFIDAVIT TO OBTAIN ATTACHMENT.—CODE, SECTION TWO HUN-

DEED AND ONE.

General Form.

A.... B....
against

a... d....
County of

Affidavit to

obtain attach-

ment.

A. B., plaintiff above named, being duly sworn, deposes and
says

:

1. That the defendant CD. is indebted to the plaintiff in

the sum of dollars, {state any cause of action found-
ed on contract, specifying the amount of the claim, and the

grounds thereof, §§200, 201.)

2. That the said defendant (state any fact or facts, so as

to bring the case within one of the classes in which an attach-

ment may issue, § 201. The facts must he stated positively

and affirmatively, not merely upon information and belief,

except 'cohere a fact is alleged with a particular intent. The
intent, in such case, may be stated as on information and
belief—See JVo. 4.)

A. B
Sworn to and subscribed before me, this .... day of

- 18 ....

G. W. H
Justice of the Peace.

[No. 4.]

ANOTHER FOEM OF AFFIDAVIT.

Another form.

(Title, &c, as in No. 3.)

A. B., plaintiff above named, being duly sworn, deposes

and says

:

1. That the defendant, C. D., is indebted to plaintiff in the

sum of dollars, for goods sold and delivered to said

defendant by the plaintiff on or about the .... day of. . .
.

, 18 .

.

2. That the said defendant has departed from this State, or
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keeps himself concealed therein, with intent, as defendant is

informed and believes, to avoid the service of a summons, (or

with intent, <&c, to defraud defendant's creditors,)

(Sworn to, &c, as in No. 2.) A. B

[No. 5.]

AFFIDAVIT AGAINST A FOREIGN CORPORATION.

A....B.... )

against > County of.......

.

The Highland Mining Co. )

A. B., the plaintiff above named, being duly sworn, deposes Affidavit

and savs :
against ft*-

J eign corpora-

1. That the defendant above named is indebted to the plain- taon.

tiff in the sum of dollars, for the use and occupation

of certain premises, by permission of plaintiff, from the ......

day of , 18 ?
until the day of ,18..

2. That the defendant is a foreign corporation, created under
the laws of the State of

3. That the cause of action above stated, arose in this State.

(Sworn to, &c, as in No. 3.) A. B

[No. 6.]

UNDERTAKING UPON ATTACHMENT.—CODE, SECTION TWO HUNDRED

AND TWO.

(Title as in No. 3 or 5.)

Whereas, the plaintiff above named is about to apply for a Undertaking

warrant of attachment against the property of the above named upon attach-

j n i .

° r r j ment.
defendant

:

Now, therefore, we, J. W. B., of county, and W.
D. M., of county, undertake in the sum of ....

dollars, {the sum must he at least two hundred and fifty dollars^)
that if the said warrant be granted, and the defendant recover
judgment in this action, or the attachment be set aside by order
of the court, the plaintiff shall pay all costs that may be
awarded to defendant in the same, and all damages which he
may sustain by reason of such attachment.

J. W. B
W. D. M-

Signed and delivered in the presence of Gr. W. H., Esq.,

this day of ,18.

.

G. W. H
Justice of the Peace.
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[No. 7.]

WARRANT OF ATTACHMENT. CODE, SECTION TWO HUNDRED
AND THREE.

A.... B....
against

C. D..
Justice's Court.

Warrant of at- State of North Carolina, to any Constable or other lawful officer
tachment. of County, Greeting :

It appearing by affidavit to the undersigned that a cause of

action exists in favor of the plaintiff against the defendant for

the sum of .... dollars, and that the defendant is not a resi-

dent of this State (or otherwise, as the fact may he) and the

plaintiff having given the undertaking required by law :.

Now, therefore, you are commanded forthwith to attach and
safely keep all the property of the said defendant C. D. in your
county, or so much thereof as may be sufficient to satisfy the

said plaintiff's demand, with costs and expenses ; and have you
this warrant before G. W. H., one of the justices of the peace
for your, county, at his office in said county, on the

day of , 18 . ., with your proceedings hereon.

Witness our said justice this day of , 18 .

.

Gf. W. H.,

Justice of the Peace.

[No. 8.]

officer's return to be endorsed on attachment.

Officer's re-

turn to be en-
dorsed on at-

tachment.

I, O. P. M., Constable (or Sheriff) of County, do
hereby return that, by virtue of the within attachment, I have
seized and taken into my possession the tangible personal prop-

erty (or, have levied on the real estate, as the case may be,) of

the defendant within named, specified in the inventory hereto

annexed.
Dated this day of 18 .

.

O. P. M

[No. 9.]

inventory of property attached to above return.-

section two hundred and four.

-code,

A.... B...
against County of

inventory of I do hereby certify that the following is a true and just in-

ventory of all the property seized or levied on by me under a
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warrant of attachment, issued in the above entitled action by property at-

G-. W. H., Esq., with a statement of the books, vouchers, taciied -

papers, rights and credits taken into my custody by virtue of

said warrant. {Insert list of property by items.)

I do further testily that the following property mentioned
in the above inventory is perishable, and that the expense of

keeping the same until the termination of the suit would ex-

ceed one-fifth of its value ; and I do hereby apply to this

court for authority to sell the same. (Insert a list of perish-

able property.)

Dated this day of , 18 .

.

CLP. M
,

Constable (or Sheriff.)

[No. 10.]

TION TWO HUNDRED AND FIVE.

A B )

against [ Justice's Court.

C...... D f

County of.

It appearing by the inventory returned by O. P. M., consta- Order direct]

ble (or sheriff,) under the warrant of attachment granted in Sgfjjyf
this action, that the following property mentioned in said in- property.

ventory is perishable, to wit: {Insert here the list of perisha-

ble property.)
It is therefore ordered that the said property be sold by the

said officer at public auction, at such time and place as he shall

deem advisable, and that the said officer give notice of such
sale as the sale of personal property on execution.

It is further ordered that the proceeds of such sale be retained

by said officer, and disposed of in the same manner as the

property itself, if the same had not been sold.

Dated this day of , 18 .

.

G. W. H
Justice of the Peace.

[No. 11.]

NOTICE OF LEVY ON PROPERTY NOT CAPABLE OF MANUAL DE-

LIVERY. CODE, SECTION TWO HUNDRED AND SEVEN.

To H. B
Take notice that by warrant of attachment issued in this Notiee of levy

action, a certified copy of which is herewith served upon you, on property

I have levied upon, and do hereby levy upon, your indebted-
not caPable of
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manual deliv-

ery.

Certificate.

ness, amounting to dollars or thereabouts, to the defend-

ant above named. {Describe as particularly as possible the

shares, debts or property levied upon.)

Dated this day of , 18 .

.

O. P. M
,

Constable, (or Sheriff.)

The officer will endorse on the copy of the attochment served

with the above notice, the following certificate

:

I do hereby certify that the within is a true copy of the war-

rant of attachment in my possession, issued in this action and
of the whole thereof.

Dated this day of , 18 .

.

O. P. M
,

Constable, (or Sheriff?)

[No. 12.]

ORDER DIRECTING THIRD PERSON (h. B.) TO APPEAR AND BE EX-

AMINED. CODE, SECTION TWO HUNDRED AND EIGHT.

A7T777TB7777.7)
against > Justice's Court.

0...... D i

County of

Order direct-

ing tliird per-
son to appear,

It appearing to me by the certificate of O. P. M., Constable,

(or sheriff,) of said county, that the said officer, with a warrant
of attachment against the property of C. D., the defendant in

this action, has applied to H. B. for the purpose of levying

upon a debt owing to the defendant by said H. B. (or upon
property of said defendant held by said J3. jB., or otherwise,)

and that the said H. B. refuses to furnish said officer with a

certificate designating the amount of the debt* owing by said

H. B. to the defendant, (or the amount and description of the

property held by said H. B. for the benefit of the defendant.)

Now, therefore, I do order and require the said H. B. to

attend before me at my office, on the .... day of , 18 .
.

,

and be examined on oath concerning the same.
Dated this .... day of , 18 .

.

a. w. h
Justice of the Peace.
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[No. 13.]

ATTACHMENT TO ENFORCE OBEDIENCE TO ABOVE ORDER.—CODE,

SECTION TWO HUNDRED AND EIG-HT,

A B
)

against > Justice's Oonrt.

C..... D
(

State of North Carolina to any Constable or other lawful officer

of . . County, Greeting :

Whereas, it appears that ,11. B. was duly served on the .... Attachment to

day of , 18 .
.

, with an order issued by G. W. BL, Esq., %*£" obedi -

one of our justices of the peace for said county, requiring said

H. B. to attend before said justice at his office, in said county,

on the day of ...,.., 18. ., and be examined on oath,

concerning a certain debt owing to the defendant, named in the

above action, by the said H. B., (or property held lyy the said
H. B. for the benefit of the defiendemt, or otherwise, as the

•case may be.)

And whereas, the said H. B., in contempt of said order, has

refused or neglected, and doth still refuse or neglect, to appear
and be examined on oath, as in said order he is required to do $

Now, therefore, we command you that you forthwith attach

the said H. B., so as to have his body before G. W. H., Esq.,

one of our justices of the peace for your county, on the ....

<lay of , 18 . ., at his office in said county, then and there

to answer, touching the contempt which he, as is alleged, hath
committed against our authority ; and further, to perform and
abide by such order, as our said justice shall make in his be-

half. And have you then and there this writ, with a return,

under your hand, of your proceedings thereon.

Hereof, fail not at your peril.

Witness, our said justice, this day of , 18 .

.

G. W. H
,

Justice of the Peace*

[No. 14.]

TWO HUNDRED AND THIRTEEN,

(Title of the Cause as in No. §.)

Whereas, the property of the above named C. D. has been Undertaking

attached, and the defendant desires a discharge of said attach-
£fSEli>.

ment on giving security according to law

;

Now, therefore, we, B. B., of county, and D. D.,
of county, undertake in the sum of dollars, (the

34
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Acknowlcdg -

ment and affi-

davit of sure-

ties.

sum named must be at least double the amount claimed by
plaintiff,) that if the said attachment be discharged, we will

ipny to the plaintiff, on demand-, the amount of the judgment
that may be recovered against the defendant in this action.

Bated this day of . . .
,. 18'.

.

(Signed,) B. B...
D.D

ACKNOWLEDGMENT AND AFFIDAVIT OF SURETIES.

County of.

On this .... . . day of , 18 . .
.

, before me per-
sonally appeared the above named B. B. and D. D.y known to

me to be the persons described in, and who executed the above
undertaking, and severally acknowledged that they executed
the same.
And the said B. B. and D. IX, being severally sworn, each

for himself, says that he is a resident of the State of North
Carolina, and a householder, (or freeholder,) therein,

B. B..
D.D

Sworn to and subscribed the day above written before me.
a. w. h..

Justice of the Peace.

[Eo. 15.],

ORDER VACATING ATTACHMENT ON SECURITY BEING GIVEN.

CODE, SECTION TWT HUNDRED AND TWELVE.

Order vaca-
ting attach-
ment on secu-
rity.

A

C

... B..
against Justice's Court.

County of

The defendant having appeared in this action, and applied

to discharge the attachment on giving security \ and the said

defendant having delivered to the court an undertaking in due
form of law, which has been duly approved by the court

;

It is ordered that the attachment issued in this action on the

day of , 18 . ., be and the same is hereby va-

cated and discharged, and the defendant is released therefrom

in all respects. It is further ordered, that any and all proceeds

of sales, and money collected by O. P. M., Constable {or Sher-

iff,) and all property attached, now in said officer's possession,

be paid and delivered to the said defendant or his agent.

Dated this .... day of ........ 18 .

.

G.W.H
Justice of the Peace.

!
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[No.* 16.]

FORM OF PUBLICATION TO BE MADE BY PLAINTIFF IN ATTACH-

MENT. SEE CODE, SECTION ONE HUNDRED AND NINETY-EIGHT.

'

Iagainst > Attachment.
C D )

Seventy-five dollars due by note, (or otherwise, as the fact J^°J*2Jf'
may be.) Warrant of attachment returnable before G. W. H., by plaintiff in

Esq., a justice of the peace, for county, at his office attachment.

(or otherwise, as the place may be,) on the day of
,

18. ., when and where the defendant is required to appear and

answer the complaint.

Dated . . . day of , 18 .

.

A. B
Plaintiff.

[No. 17.]

AFFIDAVIT FOE ARREST ON DEBT FRAUDULENTLY CONTRACTED.

SECTION TWENTY-NINE OF THIS CHAPTER.

A B )

against > County of

C D
j

A. B., plaintiff above named, being duly sworn, deposes and
says:

1st. That the defendant C. D. is indebted to the plaintiff in Affidavit for

the sum ot dollars, on an inland bill of exchange Stent debt"
drawn on the .... day of , 18. ., by defendant on the

First National Bank of Charlotte, North Carolina, payable at

sight to order of plaintiff:

2nd. That on the .... day of , 18. ., the defendant
applied to the plaintiff to purchase a bill of goods amounting
to .,..•.... dollars, which the plaintiff offered to sell to the

defendant for cash ; that the defendant contriving to defraud
the plaintiff, represented that he had money on deposit at the

said National Bank for more than the amount of the proposed
purchase, and offered to give plaintiff a sight draft on said

Bank ; that the plaintiff, relying upon the representations of

the said defendant and solely induced thereby, sold and deliv-

ered a bill of goods amounting to dollars to the de-

fendant, who thereupon drew the sight order on said bank
above referred to ; that on the .... day of , 18. ., the

plaintiff presented said draft at said bank for acceptance, when
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the same was not accepted for want of any funds in said bank
to the credit of the defendant ; that notice of non-acceptance
was given to the defendant, who has wholly refused to pay the

draft or an}' part thereof; that the representations made as

aforesaid by the defendant were, and each and every of them was,

as deponent is informed and believes, untrue ; and that the

defendant as deponent is informed and believes, did not have,

nor expect to have, any funds on deposit at said bank, at the

making of the representations above mentioned, but said de-

fendant was then and is now wholly insolvent.

A.... B....
Sworn to and subscribed before me, this day of

.....18..
G. W. H ,

Justice of the Peace.

[No. 18.]

LIKE AFFIDAVIT WHEN DEFENDANT IS A NON-EESIDENT, OR ABOUT
TO REMOVE FROM THE STATE.—SECTION TWENTY-NINE OF THIS

CHAPTER.

(Title as in Preceding Form.)

Affidavit
where defen-
dant is non-
resident or
about to move.

A. B., the plaintiff above named, being duly sworn, deposes

and says

:

1. That the defendant C. D. is indebted to the plaintiff in

the sum of dollars, for board and lodging furnished said

defendant by the plaintiff from the day of
,

18. ., to the day of , 18.

.

2. That the said defendant is a non-resident of this State {or,

is about to depart from this State.)

A. B

Sworn and subscribed before me this day of

.. ...,18..
G. W. H
Justice of the Peace.

[No. 19.]

UNDERTAKING ON ARREST.—CODE, SECTION ONE HUNDRED AND
FIFTY-TWO.

c

. . B . . .

,

against

.D....
> County of

Undertaking
on arrest.

Whereas, the plaintiff above named is about to apply (or,

has applied) for an order to arret the defendant C. D.

:

Now, therefore, we, J. J. ot county, and P. P. of

;
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county, undertake in the sum of dollars,

(the sum must he at least one hundred dollars?) that if the said

defendant recover judgment in this action, the plaintiff will

pay all costs that may be awarded to the said defendant, and
all damages which he may sustain by reason of his arrest in

this action.

J. J
P.P

Signed in my presence, this day of , 18 .

.

G. W.H
Justice of the Peaee.

[No. 20.]

ORDER OF ARREST. CODE, SECTIONS ONE HUNDRED AND FIFTY-

THREE AND ONE HUNDRED AND THIRTY-ONE OF THIS CHAPTER,

A.... B....
against V Justice's Court.

C....D....
County of

To any constable or other lawful officer of said county, in the Order of

name of the State of .Worth Carolina: rest -

For the causes stated in the annexed affidavit

;

You are required forthwith to arrest C. D., the defendant
named above, and hold him to bail in the sum of .......

'

.

.

dollars, (the sum should he the amount of plaintiff
y
s claim,)

and to return this order before the undersigned at his office in

said county, on the day of , 18 . . ; of which
return you will serve a notice on plaintiff or his attorney.

Dated this day of 18 .

.

G.W.H.,
Justice of the Peace.

[Wo. 21.]

UNDERTAKING- OF BAIL ON ARREST. CODE, SECTIONS ONE HUN-
DRED AND FIFTY-SIX AND ONE HUNDRED AND FIFTY-SEVEN.

against \ County of ,

C D
)

Whereas, the above named defendant, C. D., has been ar- Undertaking

rested in this action : °^ail on ar "

Wow, therefore, we B. B., of county, (tailor,) and
D. D., of ....... . county, (merchant,) undertake, in the sum



534 JUSTICES AND THEIR JURISDICTION. [CHAP. 63.

of dollars, (the sum should be the same as men-
tioned in the order of arrest,) that, if the defendant is dis-

charged from arrest, he shall, at all times, render himself amen-
able to the process of the court during the pendency of this

action, and to such as may be issued to enforce judgment
therein.

B. B
D.D

Signed in my presence, this .... day of 18 .

.

G.W.H ,

Justice of the Peace.

[No. 22.]

NOTICE OF EXCEPTION TO BAIL. CODE, SECTION ONE HUNDRED
AND SIXTY-TWO.

A B.
against

C D..

Exception to To O. P. M., Constable (or Sheriff) of the county of
bail.

Take notice, that the plaintiff does not accept the bail offered

by the defendant in this action, (and if the undertaking is de-

fective in form or otherwise, add also) and further, he excepts

to the form and sufficiency of the undertaking.

Yours, &c, A. B , Plaintiff.

(or M. W. A7"., Attorney for Plaintiff.

Dated this day of , 18 . .

.

[No. 23.]

NOTICE OF JUSTIFICATION OF BAIL. CODE, SECTION ONE HUNDRED
AND SIXTY-THREE.

A B )

against > County of

C D
)

Notice of jus-
To A. B., plaintiff, (or M. W. K, Attorney for plaintiff:

tification of
bail - Take notice, that the bail in this action will justify before G.

W. H., Esq., a justice of the peace for said county, at the office

of said justice, in said county, on the .... dav of . . . ., 18 .

.

C.I)
,

(or Attorney for C. D., Defendant^
Dated this day of 18 .

.



Chap. 63.] justices and theik jurisdiction. 535

[No. 24.]

NOTICE OF OTHER EAIL.—OODE, SECTION ONE -HUNDRED AND
SIXTY-THREE.

(Title, &e., as in last Form.)

Take notice, that K. S., of county, (physician,) and Notice of

*sr XT- i? I rv \ j i -i • -other bail,
Y. Y., of county, (farmer,) are proposed as bail, in

addition to, (or in place of,) 13. B. and D. D., the bail already

put in ; and that they will justify, {conclude as in last form.)
Date, &c«

pTo. 25.]

.JUSTIFICATION OF BAIL.—CODE, SECTION ONE HUNDRED AN®
SIXTY-THREE.

A...... B .)

against ' > Justice's Court
<€.... .. D

County of

On this .... day of ,18..., before G. W. H., Esq., Justification

a justice of the peace for said county, personally appeared B.
°

B. and D. D., (or K. S. and Y. Y., as the case may be,) the bail

given by the defendant C. D. , in this action, for the purpose
of justifying pursuant to notice ; and the said B. B., being
oluly sworn, says

:

1. That he is a resident and householder (or freeholder) in

this State;

2. That he is worth the sum of ....... . dollars, (the amount
^specified in the order of arrest) exclusive of property exempt
from execution.;

And the said D. D., being duly sworn, says.:

{As with the other hail.) *

{As so '07i, with each bail offered.)

(Signatures of bail.)

Examination taken and sworn to before me, this .........

day of , 18..

G. W. H
Justice of the Peace.
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[No. 26.]

ALLOWANCE OF BAIL. CODE, SECTION ONE HUNDRED AND SIXTY-

SIX.

A...... B..
against V Justice^ Court

County of

Allowance of The bail of the defendant, C. IX, within mentioned, having
appeared before me and justified, I do find the said bail to be
sufficient and allow the same.
Dated this day of ,18..

€k W. H..
Justice of the Peace^

[No. 27.]

(Section twenty-seven of tMs chapter.);

SUBPOENA TO TESTIFY.

Subposna to

testify.

State of Nobth Caeolina, >

..... County..
\

To S. T.—Greeting r {The Justice may insert any number of
names,)

You (and each of you) are commanded to appear personally

before G. W. H., Esq., a justice of the peace for said county,.

at his office in said countyr on the .... day of .... . . , 18 .
.

, to
give evidence in a certain civil action,, now depending before

said Justice, and then and there- to be tried, between A. B.,,

plaintiff, and C. IX, defendant,, on the part of the defendant (or

plaintiff.)* Hereof fail not, under the penalty prescribed by
law. Witness,, our said justice, this .... day of ,....., 18 .

.

G. W. H
Justice of the Peace.

[No. 28.]-

K. B.—The justice may, instead of a formal subpoena, en-

dorse on the summons or other process an order for witnesses

substantially as follows :.

" The officer to whom the within process is directed will

summon the following persons as witnesses for the plaintiff,.

i ........... , and the following as witnesses for the defendant,

. . . ; and will notify all such witnesses to appear and

testify at the time and place within named for the return of

this process.

Dated .... dav of 18 .

.

G. W. H....
Justice of the Peace"'
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[No. 29.]

SUBPCENA DUCES TECUM.

If any witness lias a paper or document, which a party de- Subpcena

sires as evidence at the trial, the justice will pursue the form duces tecmn -

ISo. 27 as far down as the asterisk* ; and then add the follow-

ing clause :

" And you, S. T., are also commanded to bring with you and

there produce as evidence a certain bond (describe particular-

ly) which is now in your possession, or under your control,

together with all papers, documents, writings or instruments in

your custody, or under your control." (Conclude as in form
No. 27.)

[No. 30.]

FOEM OF OATH TO WITNESS.

You swear that the evidence you will give as to the matters Oath of wit-

in difference between A. B., plaintiff, and C. D., defendant, ne8S -

shall be the truth, the whole truth, and nothing but the truth.

So help you, God.

[No. 31.]

PROCEEDINGS AGAINST DEFAULTING WITNESS. SECTION TWEN-

TY-SEVEN OF THIS CHAPTEB.

When a witness, under subpcena, fails to attend, the justice Defaulting;

will note the fact in his tloeket by some such entry as the fol-
witness >

lowing

:

" K. P., a witness summoned on the behalf of the plaintiff,

called and failed."

If the party, who suffers by the default of the witness, wishes

to move for the penalty against him, he will serve substantially

the following notice on the witness

:

A....B....
|

against V County of

The Highland Mining Co. )

To E. P.

Take notice, that on the sixth March, one thousand eight

hundred and sixty-nine, the plaintiff in the above action will

move G. W. H., Esq., the justice before whom the trial of said

action was had, on the .... day of , 18 .
.

, for judg-

ment against you for the sum of eight dollars, forfeited by rea-
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son of jour failure to appear and give evidence on said trial as

you were summoned to do.

Dated this Feb. 28, 1869.

A. B. ..,

Plaintiff.

The justice will enter the proceedings on the foregoing no-

tice in his docket as follows

:

A B ) Justice's Court

:

against V Motion for penalty against E. P., default-

C D ) ing witness.

March 6th, 1869 : A. B. above named appears, and, accord-

ing to notice filed and duly served on R. P., moved for the

penalty of eight dollars, forfeited by the said P. P. by reason

of his failure to attend and. give evidence on the trial of a cause,

wherein A. B. was plaintiff and C. D. was defendant, tried be-

fore me at my office on the day of , 18 .
.

,

as appears by entry duly made in my docket ; when and where
the said R. P., a witness summoned on the part of the plaintiff

in that action, was called and did fail.

P. P. appears and assigns for excuse, " high water," and offers

his own affidavit which is filed. He also offers as a witness in

his behalf, S. S., who, being duly sworn, testifies that (state

what S. jS. says about the condition of the water at the time.)

R. P. having no other evidence, closed the case on his part-

Whereupon, A. B. offered M. Y. as a witness, who being sworn,

testifies, (state what witness says.)

Neither party having any other evidence, and after hearing

all the proofs and allegations submitted for and against the

motion :

It is adjudged, on motion of A. B., that A. B. do recover

of R. P. the sum of eight dollars, penalty forfeited by reason

of the premises, and the further sum of dollars, costs

of this motion.

[No. 32.]

FORM OF A VENIRE.—SECTION THIRTY-EIGHT OF THIS CHAPTER.

Form of a ve- The justice will make a list of the persons drawn by him as
nire - jurors, and endorse thereon substantially as follows:

To O. P. 3VL, constable of county

:

You are hereby directed to summon the persons named
within to appear as jurors before me at my office, in your

county, on the day of , for trial of a civil

action now pending between A. B., plaintiff, and C. D., de-

fendant, then and there to be tried. And have you then and
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there the names of the jurors you shall summon, with this

precept.

Dated this day of 18 .

.

G. W. H
Justice of the Peace.

[No. 33.]

You swear wT
ell and truly to try the matter in difference Form of

between A. B., plaintiff, and CD., defendant, and a verdict to juror's oath.

give thereon according to the evidence in the cause. So help

you, God.

[No. 34.J

FORM OF OATH TO CONSTABLE IN CHARGE OF THE JURY,

You swear that you will, to the utmost of your ability, keep Oath of Con-

the persons sworn as jurors on this trial together, in some private
charge of iury

and convenient place, without any meat or drink, except such
as may be ordered by the court ; that you will not suffer any
communication, orally or otherwise, to be made to them ; and
that you will not communicate with them yourself, orally or

otherwise, unless by order of the court. So help you, God.

[No. 35.]

SUMMONS AGAINST DEFAULTING JUROR TO SHOW CAUSE.

State of North Carolina to any constable or other lawful officer

of county, greeting :

We command you to summon R. S. to appear before G. W. Summons
H.,Esq., a justice of the peace for your county, at his office against de-

in said county, on the .... day of , 18. ., to show cause
ultmg Juror '

why he, the said R. S., should not be fined according to law,
for his non-attendance as a juror before our said justice, at his

office in said county, on the day of , 18 . .
, in a

certain cause then and there pending, in which A. B. was plain-

tiff, and C. D. was defendant ; a^d have you then and there this

precept, with the date and manner of your service thereof.

Witness, our said said justice, this day of , 18.

.

G. W. H
Justice of the Peace.
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[No. 36.]

DEMURRER TO COMPLAINT.—RULE XI, SECTION TWENTY OF THIS

CHAPTER.

A . .. B..
against > Justice's Court.

Countv of.

Demurrer to

complaint.

The defendant demurs to the complaint in this action, for

that the said complaint does not state facts sufficient to consti-

tute a cause of action, (or, for that the said complaint is not
sufficiently explicit to enable this defendant to understand it.)

(Signature of Defendant or Defendant's Attorney.)

[No. 37.]

DEMURRER TO ANSWER. RULE TEN.

Demurrer to

answer.

(Title as above.)

The plaintiff demurs to the answer of the defendant, for

that, the facts stated in the answer are not legally sufficient to

constitute a defence to this action, (or for that the said answer
is not sufficiently explicit to make this plaintiff to understand it.)

(Signatiore of Plaintiff or Plaintiff's Attorney)

[No. 38.]

JUDGMENT UPON DEMURRER. RULE TWELVE.

Judgment up-
on demurrer.

Note.—If the Justice thinks the objection raised by the de-

murrer to the pleadings, is well founded, he will make this

entry in his docket

:

"Demurrer to the complaint (or to the answer) filed, heard
and sustained ; and, whereupon, it is ordered that the said

pleading be amended without cost, (or upon payment of costs,"

as the case may he)

This order to amend the defective pleading is a matter of

course, and is the only judgment which the justice can render

upon the demurrer. He cannot give a final judgment in the

cause at this stage ; for the party may choose to amend in his

pleadings and try the case on the facts. If, however, the party

refuse to amend the defective pleading, the justice will disre-

gard the same, and proceed to render final judgment, as fol-

lows :

"The plaintiff (or defendant) having refused to amend his

complaint (or his answer) demurred to, it is adjudged, that the

defendant go without day and recover of the plaintiff the sum
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of dollars, costs of this action (or that the plaintiff re-

cover of the defendant the sum of dollars, damages,
and the further sum of dollars, costs of this action.")

If the justice deems the objection, raised by the demurrer,
not well founded, he will enter in his docket as follows:

"' Demurrer to the complaint (or to the answer) filed, heard
and overruled ;" and he will then proceed to the evidence in

the cause.

[No. 39.]

(Rule 13.)

Note.—The following is offered as a general precedent of the

manner in which the justice will make the entries in his docket

:

•(

tice's docket,

against > Justice's Court.

C D
j

April 1st, 1869. Summons issued ; returnable on the 10th Form of en-

instant, at my office. tries injas-

April 10th, 1869. Summons returned, served on defend-

ant by O. P. M., Constable, on the 4th instant ; both parties

appear, the plaintiff in person, the defendant by II. H.B., Esq,,

Attorney.

The plaintiff complains of a promissory note executed by the

defendant to him, dated October five, one thousand eight hun-
dred and sixty-eight, payable one day after date, for $35, and
also for goods, sold and delivered to the defendant, and claims

damages for $47.50.

The defendant answers and denies each and every allegation

in the complaint ; and claims a set off of $1 8 for wood sold and
delivered to the plaintiff, and also of $10.60 for work and labor

performed for the plaintiff.

On joining issue of fact as above, the action is, by consent of

parties, adjourned to the 15th instant, at my office.

A venire is also issued at the plaintiff's (or defendant's) de-

mand, returnable at the time and place last mentioned.
April 15th, 1869. The parties appear and proceed to the

trial of the cause. The following jurors are returned as sum-
moned upon the venire by O. P. M., Constable. (Insert the

names of all jurors summoned.) The following jurors, who
are returned as summoned, do not appear. (Insert their names.)
The following jurors appear according to the summons. (In-

sert their names.) The following jurors are sworn to try the

action. (Insert their names.)
H. P. and J. M., witnesses for the plaintiff, and W. F., a

witness for the defendant, are sworn and testify ; J. S., a wit-

ness on the part of the defendant, is offered, but objected to
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Form of en-
tries in jus-
tice's docket.
—Continued.

Form on ap-
peal.

by the plaintiff on the ground, (state the ground) and
rejected.

Having heard the evidence, (and the arguments of counsel,

if any,) the cause is submitted to the jury, who retire, under
charge of O. P. M., a constable duly sworn for that purpose,
and afterwards returned into open court and publicly deliver

their verdict, by which they find in favor of the plaintiff for

$41.25 damages; whereupon, I adjudge that the plaintiff do
recover of the defendant

:

Damages, $41 25
Costs, 5 20

April 18th, 1869. Execution issued for above judgment to

O. P. M., constable.

April 20th, 1869. ISTotice of appeal served on me by
defendant; my fee paid and return to the appeal made by me.

N. B.—If the action is tried by the justice without a jury,

all that relates to the venire and the verdict in the above form,

must be left out, and the judgment will be entered as follows

:

" After hearing the proofs and allegations of the respective

parties, I do adjudge that the plaintiff recover," &c, (as

above.)

We can give only a general idea of how these entries should

be made in the justice's docket. Since each case has features

peculiar to itself, so, in each case, the entries must conform to

the facts as they actually occur.

Note.—It will be observed from Art. IV, sec. 33, Constitu-

tion, and section fifty-nine of this chapter, that, upon an ap-

peal from a justice's court, where the judgment exceeds $25,
there may be a new trial of the whole matter in the appel-

late court ; but if the judgment be for $25, or less, then the

case shall be heard in the appellate court, only upon matters

of law. These provisions render it necessary to note well a

difference in practice between the cases, where the judgment
is for $25, and where it exceeds that amount, in the forms of

the notice of appeal and the return to the appeal.

"When the judgment is for $25, or less, the notice of appeal

should state particularly the grounds of appeal ; and the

justice, in making his return thereto, should be careful to set

forth all the evidence and other facts, which may be necessary

to enable the appellate court to review the matters of law
arising thereon.

But where the judgment exceeds $25, as the appellate court

must proceed to a new trial of the whole matter, both of law
and of fact, upon testimony offered in that court, and not de-

pendent in any way upon the proceedings had before the jus-

tice, it will be sufficient to state the grounds of appeal generally

in the notice of appeal, and the justice, in his return, will not

set out any evidence offered on questions of law raised by the

parties at the trial.
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For the sajie of illustration, we give the forms of both kinds

of notices and returns.

[No. 40.]

FORM OF NOTICE OF APPEAL TO THE SUPERIOR COURT, WHERE
A NEW TRIAL OF THE WHOLE MATTER IS TO BE HAD. SEC-

TIONS FIFTY-FOUR, FIFTY-FIVE AND FIFTY-NINE OF THIS

CHAPTER.

A B )

aqainst y Justice's Court.

0..-....D I

County of.

To G. W. 1L, Esq., a -justice of the peace for said county :
Form of notice

* '
J * J

of appeal, &c.

Take notice, that the defendant in the above action appeals

to the Superior Court from the judgment rendered therein by
you on the day of 18 . . , in favor of the plain-

tiff for the sum of sixty-five dollars, damages, and the further

sum of three dollars and seventy-five cents, costs, and that this

appeal is founded upon the ground that the said judgment is

contrary to law and evidence.

Dated this day of 18 .

.

WW
Attorneyfor Appellant.

[Fo. 41.]

RETURN TO NOTICE OF APPEAL LIKE THE FOREGOING. SECTIONS

FIFTY AND FIFTY-NINE OF THIS CHAPTER.

A.... B
against \ County of

C...."D....
j

To the Superior Court of County

:

An appeal having been taken in this action by the defend- Return to no-

ant, I, G. W. EL, the justice before whom the same was tried,
tlce

' °*

in pursuance of the notice of appeal hereto annexed, do hereby
certify and return that the following proceedings were had by
and before me in said action :

On the first of February, one thousand eight hundred and
sixty-nine, at the request of the plaintiff, I issued a summons in

his favor and against the defendant, which is herewith sent.

Said summons was, on the return day thereof, returned before
me at my office ; and at the same time and place, the parties

personally appeared.
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The plaintiff complained for goods sold and delivered to de-

fendant to the amount of $75. The defendant denied the right

of the plaintiff to recover that amount for the goods, on the

ground that he had paid, at or shortly after the purchase of

said goods, dollars thereon ; and he also claimed to

have a set-off against the plaintiff* to the amount of $85 tor

board and lodging furnished to plaintiff, and work and labor

done for him ; and he claimed to be entitled to judgment
against the plaintiff for $
Both parties introduced evidence upon the claims so made

by them, and after hearing their proofs and allegations, I ren-

dered judgment in favor of the plaintiff and against the defen-

dant, on the tenth February, eighteen hundred and sixty-nine,

for $65 damages, and for the further sum of $3.75, costs of the

action.

I also certify that on the eleventh February, eighteen hun-
dred and sixty-nine, the defandant served the annexed notice

of appeal on me, and at the same time paid me my fee of $1
for making my return.

All of which I send, together with the process, pleadings,

and other papers in the cause.

Dated this 15th day of February, 1869.

G. W. H
Justice of the Peace.

N. B.—If the cause was tried by a jury, state the fact and
set forth the verdict, with the judgment thereon. It is not
necessary to set out in the return a copy ofany process, pleading,

affidavit or other paper. It is sufficient to refer to such a paper
as filed and as herewith sent.

[No. 42.]

NOTICE OF APPEAL, WHERE A NEW TRIAL IS NOT HAD IN THE

SUPERIOR COURT. SECTION FIFTY-NINE OF THIS CHAPTER.

A.... B.... )

against > Justice's Court.

c... p....
)

To G-. W. H., Esq., a justice of the peace for

County

:

Notice of ap- Take notice, that the plaintiff in the above action appeals to
peal

triaiTs
^e Superior Court from the judgment rendered therein by you,

not had. on the .... day of , 18 .
.
, in favor of the defendant

for the sum of $23.50, and $5 costs, and that this appeal is

founded upon the following grounds

:

1. The Justice erred in excluding I. W. as a witness, when
offered by the plaintiff on said trial.
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2. The justice erred in receiving L. M. as a witness on the

part of the defendant, and against the objection of the plain-

tiff.

3. The justice erred in charging the jury that (state the

matter of law in which the alleged error consists)

Dated this .... day of , 18 .

.

E. P
Attorney for Appellant.

[No. 43.]

RETURN TO ABOVE NOTICE OF APPEAL,

a;::vv: tb...;;:
~~\

against > Justice's Court.

C......D......f

To the Superior Court of . . , county.

In pursuance of the notice of appeal hereto annexed, which Beturn to such

was served on me on the sixteenth March, one thousand eight ^^
e of ap ~

hundred and sixty-nine, I, G. W. H., the justice before whom
the above entitled action was tried, do hereby certify, and re-

turn to the said court, that the following proceedings were had
by and before me on said trial.

At the request of the plaintiff, on the first day of March,
one thousand eight hundred and sixty-nine, I issued a sum-
mons against the defendant, returnable before me at my office

on the ninth day of March, one thousand eight hundred and
sixty-nine. Said summons, which is herewith sent, was returned,

duly served on the defendant before me at the time and place last

mentioned, when both parties appeared by attorney.

The plaintiff filed a written complaint, which is herewith
sent. The defendant filed a written answer, which is herewith
sent.

Issues having been thus joined on the pleadings between
the parties, the cause was adjourned, on motion and oath of

the defendant, to the fifteenth March, one thousand eight hun-
dred and sixty-nine,' at the court-house, in the town of

At the time and place last mentioned, the parties appeared
by attorney, and at the demand of the plaintiff, I issued a

venire to 0. P. M., constable, which venire, by consent of both
parties, was returnable forthwith, and the said constable,

afterwards and on the same day, returned the said venire, with
a panel containing the names of twelve jurors, summoned by
him for the jury aforesaid. All the jurors so summoned ap-

peared, and the following were duly drawn and sworn as jurors

to try the action, to-wit

:

(Here insert the jurors' names.)
In the course of the trial, the plaintiff called I. W. as a wit-

ness and offered to prove by him, (state what was offered.)

35



546 JUSTICES ANI> THEIR JURISDICTION. [CHAP. 6&

The defendant objected to the evidence on the ground (state

the ground,) and I excluded the evidence, to which decision

the plaintiff' duly excepted.

Afterwards the defendant called L. M. as a witness, and
offered to prove by him {state what was offered.) The plain-

tiff" objected to receiving the evidence on the ground (state the

ground,) and I admitted the evidence, to which decision the-

plaintiff duly excepted.

After all the evidence was submitted to the jury, and the
arguments of counsel heard in the cause, I charged the jury as

follows : (state the charge.) The plaintiff excepted to this

charge, or to certain parts of this charge, (stating them.)

Thereupon the jury retired for deliberation, under the charge
of a constable, duly sworn for that purpose, and afterwards

they returned into court, and being called by me, and sever-

ally answering to their names, they delivered their verdict in

open court, by which they found in favor of the defendant in

the sum of $23.50, the amount of his set-off against the claims*

of the plaintiff.

Whereupon, I did immediately, and on the same day, render
judgment in favor of the defendant, and against the plaintiff,

for the said sum of $23.50, and $5 costs of this action.

I also certify that, when the notice of appeal above referred

to, was served on me, the plaintiff" paid me my fee, ($1.00) for

costs of this return.

All of which I send, together with the process, pleadings,,

and all other papers in the cause.

Dated this March 20th, 1869.

G. W. H
Justice of the Peace.

[No. 44.]

WHERE THE SUM DEMANDED EXCEEDS TWO HUNDRED DOLLARS.

—SECTION FIFTEEN OF THIS CHAPTER.

Forms ofiudg- ^ appearing that the sum demanded by the plaintiff in this

ment. ' action, exceeds two hundred dollars, it is ordered that the action

Sceels
S

$2od ^e ^ism^sse(3> an^ judgment is rendered against A. B., plain-

tiff, for the sum of ... . dollars costs.

[No. 45.]

WHERE THE TFTLE TO REAL ESTATE IS IN QUESTION. SECTION

SIXTEEN OF THIS CHAPTER.

Where real N. B.—The defendant, if he wishes to make answer to title,

estate is in mu st file a written answer to the complaint, setting forth the
question.

fi|^
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ANSWEB OF TITLE.

A 33 )

against y Justice's Court.

O.....D (

Tiae defendant answers to the complaint

:

1. That no allegation thereof is true.

2. That the plaintiff ought not to have or maintain his action

against the defendant, because the premises mentioned and de-

scribed in the complaint, at the time when the rent and render,

for which said action is brought, is alleged to be due, was and
is now the land and freehold of one J. D., and not that of the

plaintiff; nor was the plaintiff then, nor is he now, entitled to

the possession thereof; and the defendant further answers that

the title to said premises was, at the time aforesaid, and is now,
in said J. D., and will come in question on the trial of this

action.

Dated this .... day of , 18.

.

CD ,

Defendant.

It appearing from the answer and proof of the defendant,

that the title to real estate is in controversy in this action, it is

ordered that the action be dismissed, and judgment is rendered
against the plaintiff for dollars costs.

[No. 46.]

OFFEB OF JUDGMENT.—RULE SIXTEEN.

against \ Justice's Court.
C... 1)....

)

To A. B
Take notice, that the defendant hereby offers to allow judg- Offer of judg-

ment to be taken against him by the plaintiff in the above ac-
ment *

tion for the sum of fifty dollars, with costs.

Dated this day of , 18.

.

CD
,

Defendant.

[No. 47.]

ACCEPTANCE OF OFFES OF JUDGMENT.

(Title as above.)

To C D
Take notice, that the plaintiffhereby accepts the offer to allow Acceptance of
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offer of judg
ment.

the plaintiff to take judgment in the above action, for thesnm
of fifty dollars, with coats, and the justice will enter up judg-
ment accordingly.

Dated this .... day of ....... 18 . . .

A. B
,

Plaintiff.

[No. 48.]

FORM OF JUDGMENT OR OFFER.

Judgment on
offer.

(Title as above.)

N. B.—The justice will state all the proceedings in the ac-

tion from the issuing of the summons down to the appearance
of the parties and the complaint of the plaintiff, and then pro-

ceed ae follows

:

Whereupon the said defendant, before answering said com-
plaint, made and served an offer, in writing, to allow the plain-

tiff to take judgment against him for the sum of fifty dollars

with costs ;* and the said plaintiff thereupon accepted such
offer, and gave notice thereof to the defendant in writing; said

offer and acceptance thereof being filed

:

Now, therefore, judgment is accordingly rendered in favor

of the plaintiff and against the defendant, for the sum of fifty

dollars damages, and the further sum of one dollar costs.

If notice of acceptance is not given, the entry will be as

follows

:

(Follow theforegoingform down to the asterisk, (*) and then

add)

;

" And the said plaintiff having refused to accept such offer,

the defendant answered the complaint by denying," &c, (state

the defence of the defendant, down to the judgment, which, m
case the plaintifffails to recover more than the sum mentioned
in the offer, wul be entered thus)

:

After hearing the proofs and allegations of the respective

parties, I adjudge that the plaintiff do recover the sum of

fifty dollars damages, and the further sum of one dollar costs

;

I further adjudge that the defendant do recover of the plain-

tiff the sum of two dollars and seventy-five cents, costs accruing

in the action subsequent to the offer of the defendant referred

to.

[No. 49.]

GENERAL FORM.

Execution. State of North Carolina, to any Constable or other lawful officer

of County, Greeting :

Whereas, judgment has been rendered by G. W. H., Esq.,

a justice of the peace for said county, against C. D., in favor



Chap. 63.] justices xnd their jurisdiction. 549

of A. B., for the sum of dollars damages, and the fur-

ther sum of dollars costs on the . . . . day of 18 . .
;

You are therefore commanded, forthwith to levy of the

goods and chattels of the said C. D., (excepting such goods

and chattels as are by law exempt from execution) the amount
of said judgment, with interest from the date thereof, until

the money is recovered.

And make due return, according to law, in sixty days from

the date hereof.

Dated this .... day of ,' 18 .

.

G. W. H
Justice of the Peace.

[No. 50.]

EXECUTION IN ATTACHMENT.

State of ISTorth Carolina, to any Constable or other lawful officer Execution in

of County Greeting :

attachment

Whereas, in pursuance of a warrant of attachment, dated

the* .... day of 18 . ., issued by G. W. H., Esq., a

justice of the peace of said county, in an action wherein A. B.

was plaintiff and C. D. defendant, the following property of

the defendant was, on the. . . .day of ....... 18. ., duly levied

on and attached :

{Here insert a list of property.)

And whereas, judgment was rendered in said action, on the

.... day of , 18. ., in favor of said plaintiff, and against

the said defendant, in the sum of . . . dollars.

Therefore we command you that you satisfy the said judg-

ment out of the property so attached as aforesaid, by the sale

of the same or so much thereof as shall be sufficient to satisfy

the said judgment ; and if a sufficient sum be not realized

therefrom, then you satisfy the said judgment out of any other

goods and chattels of the said judgment debtor within your
county.

And make due return thereof according to law within sixty

days from the date hereof.

Witness, our said justice, this .... day of ., 18 .

.

G. W. H.,

Justice of the Peace.

[No. 51.]

record of conviction of a contempt.

The justice will make an entry in his docket stating the par- Proceeding*

ticnlar circumstances of the contempt, of which the following Eecord^oo!^
is offered as an example : viction.

Whereas, on the day of , 18 .
.

, while en-
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Warrant of
commitment
for contempt.

gaged in the trial of an action {or other judicial, act as the

case may he) in which A. B. was plaintiff and C. D, was de-

fendant, at my office in county, M. B. did wilfully

and contemptuously interrupt me, and did then and there con-

duct himself so disorderly and insolently towards me, and by
making a loud noise, did disturb the proceedings on said trial

{or other judicial act) and impair the respect due to the au-

thority of the law ; and on being ordered by me to cease mak-
ing such noise and disturbance, the said M. B. refused so to

do, but, on the contrary, did publicly declare and with loud
voice, {state whatever offensive words were used,) and whereas,

when immediately called upon by me to answer for the said

contempt, the said M. B. did not make any defense thereto,

nor excuse himself therefrom ; the said M. B. is therefore con-

victed of the contempt aforesaid, and is adjudged to pay a fine

of five dollars and be imprisoned in the county jail for the term
of two days, and until he pays such fine or is duly discharged

from imprisonment according to law.

G. fa. H
Justice of the Peace.

[No. 52.]

WARRANT OF COMMITMENT FOR A CONTEMPT.

State of North Carolina to the Keeper of the common jail

of county, Greeting :

Whereas, &c, {recite the record of conviction so as to show
the entire matter of contempt, together with the judgment
therefor ; and then proceed as follows :)

Therefore, you are hereby commanded to receive the said

M. B. into your custody in the said jail, and him there safely

keep during the said terra of two days, and until he pays the

said fine, or is duly discharged according to law. Hereof fail

not.

Dated this day of 18 .

.

G. W. H
Justice of the Peace.

[No. 53.]

TRANSCRIPT OF JUDGMENT TO BE DOCKETED IN SUPERIOR COURT
CLERK'S OFFICE. CODE, SECTION FIVE HUNDRED AND THREE.

Transcript'

A

C.

... B..
against y Justice's Court.

County of .

It is adjudged that the plaintiff do recover of the defendant
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the sum of seventy-five dollars damages, and the further sum
of four dollars costs of the action.

Dated April 10, 1868.

G.W.R ,

Justice of the Peace.

Couuty of : I, G. W. H., the justice before whom
the judgment in the above entitled action was rendered, do
hereby certify that the foregoing is a transcript of said judg-

ment, and of the whole thereof, as the same is entered by me
in my docket in the proceedings of said action at the date

therein stated.

Given under my hand this April 15th, 1868.

G. W. H ,

Justice of the Peace.

[No. 54.]

TRANSCRIPT OF JUSTICE'S JUDGMENT TO BE REMOVED TO ANOTHER
COUNTY.— SECTION TWENTV-SIX OF THIS CHAPTER.

(Make out a certified transcript of the judgment as given in Transcript of

the preceding, and then attach thereto the following certificate mJn^
S Jac

of the clerk of the Superior Court)

:

County of : I, S. A. W., Clerk of the Superior

Court of said county, do hereby certify that G. W. H., the

person who subscribed the foregoing transcript and certificate,

was, at the date of the judgment therein mentioned, to wit, on
the . , . . day of , 18 . .

.
, a justice of the peace in said

county ; and that I am acquainted with the handwriting of the

said G. W. II., and believe the name subscribed to said tran-

script and certificate, is his proper and genuine signature.

In witness whereof, I have hereto set my hand and the seal

[l. s.] of my office, on this day of ,
.

, 18 . . .

#
S. A. W...... ,

Clerk Sitperior Court

Section 14. 64 N. C, 650 ; 67 N. C, 1.

Sec. 19. 63 N. C. 478 : 65 N. C, 81.
•Sec. 55. 68 N. C, 28S.

Sec. 61. 68 N. C, 72.

-SjsCo 6a. 68 N. CL 72.
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CHAPTER 64.

LANDLORD AND TENANT.

SECTION

1. Guardian of infant may lease to end

of current year of full age ; but not

to lease without, &c.

2. When lease shall be in writing.

B. Lessors not partners with lessees

unless they so contract.

4. Formal demand of rent not neces-

sary to create a forfeiture when
there is a proviso for re-entry.

5. Eight to recover for use and occu-

pation, when.

Eents apportioned when the estate

of the lessor terminates.

When person entitled to rents lim-

ited in succession dies, to whom
payment is to be made.

When lease of farming lands deter-

mines during current year, tenant

to hold to end of year in lieu of

emblements.

9. What length of notice required to

terminate tenancy.

10. Tenant not liable for damage for ac-

cidental fire.

11. Agreement to repair, how construed.

12. In case of accidental damage lessee

may surrender his estate.

13. Possession of crops deemed vested

in lessors in certain cases.

14. When money rent reserved, lessor

shall have like remedy.

15. Eemoval of crop by lessee without

notice a misdemeanor.

16. Lessors mining and getting timber

8.

S.

17.

18.

Section

entitled to the remedies given by
section fourteen.

On conveyance of the reversion,

&c, no attornment necessary.

Eight of grantees of reversions and
tenants of particular estates.*

19. Tenants who hold over may be dis-

possessed, when.

20. When summons shall issue. Oath
of lessor.

21. Officer to serve summons, how.
22. What justice to do. if defendant fail

to appear or deny allegation.

23. What to be done if both parties re-

quire a trial by jury.

24. Powers of justices same as on other

trials.

25. Either party may appeal. Bond to

be given.

26. What to be done if defendant tenders

rent in arrear and costs.

27. If proceedings quashed, judgment of

restitution.

Damages may be recovered for oc-

cupation till time of trial.

Costs to successful party.

Defendant may recover damages for

his removal from possession.

Eemedy given to the lessor when
the tenant deserts premises.

What forms sufficient.

Forms of proceeding before a justice

of tiae peace for the summary eject-

ment of a tenant holding over.

28.

31.

1. The guardian of an infant may lease the lands of the in-

fant for a term not exceeding the end of the current year in
Guardian of
infant may
least to end of which the infant shall come of age or die in
current year
of full age

;

but not to

lease without
&c—1868-'9,

c. 156, s. 1.

But no guardian, without leave of the court, shall lease any
land of his ward, without impeachment of waste, or for a term
of more than three years, unless at a rent not less than three

per centum on the assessed taxable value of the land.

2. All leases and contracts for leasing land for the purpose
of digging for gold or other minerals, or of mining generally,

, and all other leases and contracts for

leasing lands, exceeding in duration three years from the mak-
ing thereof, shall be void unless put in writing and signed by

When lease

shall be in

writing.—1868 f whatever duration
-'9, c. 15G. s. 2
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the party to be charged therewith, or by some other person by
him thereto lawfully authorized.

3. No lessor of property, merely by reason that he is to re- Lessors not

ceive as rent or compensation for its use a share of the proceeds
fe
*

ê

e

/
s

^i^B

or net profits of the business in which it is employed, or any they so eon-

other uncertain consideration, shall be held a partner of the ta-act.—1868.'9,

.
• r c. 156, s. o.

lessee.

4. Whenever any half year's rent or more shall be in arrear Formal de-

from any tenant to his landlord, and the landlord has a subsist- noTnecessar^
ing right to re-enter for the non-payment of such rent, he may to create a for-

hring an action for the recovery of the demised premises, and thSa is apro-
the service of the summons therein shall be deemed equivalent visofor re-en-

to a demand of the rent in arrear and a re-entry on the demised f
J
{^ |fJ"

9
'

premises, and if, on the trial of the cause, it shall appear that

the landlord had a right to re-enter, the plaintiff shall have
judgment to recover the demised premises and his costs.

5. Whenever any person shall occupy land of another, by Eight to recov-

the permission of such other, without any express agreement er for u
/?
e and

for rent, or upon a parol lease which is void, the landlord may when.—1866-
recover a reasonable compensation for such occupation, and if

'
9

>
c - 156

>
s - 5 -

by such parol lease a certain rent was reserved, such reservation

may be received as evidence of the value of the occupation.

6. If a lease of land, in which rent is reserved, payable at Rents appor-

the end of a year or other certain period of time, be detet mined the estate of

by the death of any person during one of the periuds in which the lessor ter-

the rent was growing due, the lessor or his personal represen- lses-'VoTise,

tative may recover a part of the rent which becomes due after s - 6 -

the death, proportionate to the part of the period elapsed before

the death, subject to all just allowances ; and if any security

shall have been given for 6uch rent it shall be apportioned in

like manner.
1. In all cases where rents, rent charges, annuities, pensions, When person

dividends, or any other payments of any description, are made
rJnts^&c

payable at fixed periods to successive owners under any instru- limited in W-
ment executed hereafter, or by any will becoming operative f

essi°n dies
>

, A , , , '
. , -[ „ J & K to whom pay-

herealter, and where the right ot any owner to receive pay- mentbemade.

ment is terminable by a death or other uncertain event, and —iS68-'9, c,

where such right shall so terminate during a period in which '

a payment is growing due, the payment becoming due next
after such terminating event, shall be apportioned among the

successive owners according to the parts of suc-h periods elaps-

ing before and after the terminating event.

8. Where any lease for years of any land let for farming on Where lease

which a rent is reserved shall determine during a current year {fjf^etS-
of the tenancy, by the happening of any uncertain event deter- mines during

mining the estate of the lessor, the tenant in lieu of emble-
tenant toloiS

ments shall continue his occupation to the end of such current to end of year

year, and shall then give up such possession to the succeeding fe
lieu

?
f
_^
m

owner of the land, and shall pay to such succeeding owner i868-'9, c'. 156>

a part of the rent accrued since the last payment became due, s
-
8 -

proportionate to the part of the period of payment elapsing
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after the termination of the estate of the lessor, to the giving

up such possession, and the tenant in such case shall be enti-

tled to a reasonable compensation for the tillage and seed of
anj crop not gathered at the expiration of such current year
irom the person succeeding to the possession.

What length 9. A tenancy from year to year may be terminated by a

quired°to
r

ter-
no^ce to

9.
u^ given three months or more before the end of

annate a ten- the current year of the tenancy ; a tenancy from month to

f9
nc
c
y,

~J
8

^
8"

9
month by a like notice of fourteen days ; a tenancy from week
to week, of two days.

Tenant not 10. A tenant for life, or year, or for a less term, shall not be
1

««
1£? r

i/'
m

' liable for damage occurring on the demised premises accident-
age lor acci- ,. p. ...o r
dental fire.— ally, and notwithstanding reasonable diligence on his part;
iso8-'9, c. 156, un iess he go contract.

Agreement H* An agreement in a lease to repair a demised house shall

to repair, how not be construed to bind the contracting party to rebuild or

isS-'T^'iJc repair in case the house shall be destroyed or damaged to more
a. n. '

1

than one-half its value, by accidental fire not occurring from
the want of ordinary diligence on his part,

in case of ac- 12. If a demised house, or other building, be destroyed
cidentai dam- during the term, or so much damaged that it cannot be made

surrender hi
5 reasonably fit for the purpose for which it was hired, except at

estate.—1868- an expense exceeding one year's rent ot the premises, and the
^9,c. 156, s.

damage occur without negligence on the part of the lessee or

his agents or servants, and there be in the lease no agreement
respecting repairs, or providing for such a case, and the use of

the house damaged was the main inducement to the hiring, the

lessee may surrender his estate in the demised premises by a

writing to that effect delivered or tendered to the landlord

within ten days from the damage, and by paying or tendering

at the same time all rent in arrear, and a part of the rent grow-
ing due at the time of the damage, proportionate to the time
between the last period of payment and the occurrence of the

damage, and the lessee shall be thenceforth discharged from all

rent accruing afterwards; but not from any other agreement
in the lease. This section shall not apply if a contrary inten-

tion appear from the lease.

Possession of 13. It shall be competent for any lessee of land to agree in
crops deemed writing to PaY ^lie lessor a share of the crop to be grown on
vested m les- .. ,

&
, ,

r .-;
,, . . . f. ,. tt

,-.

sorsin certain the land during the term as rent, or to give him a hen on the
cases.—1868- whole crop, or any part thereof, as a security for the perform-

13.
'

J'" ance of any stipulation contained in the lease; and when the

lessee has so agreed, such charge, or such crop, shall be deemed
and held to be vested in possession in the lessor and his assigns

at all times until such lien shall have been satisfied or discharged

by some writing signed by the lessor or his assigns ; and such

lessor and his assigns shall be entitled against the lessee or any

other person who shall gather or remove any part of such crop

without the consent of the lessor or his assigns, to the remedies

given in the Code of Civil Procedure, upon a claim for the de-

livery of personal property.
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14. Where a tenant or lessee of land has agreed to pay a When money

rent in money, such rent, unless otherwise agreed between the ^eLssorVhall
parties to the lease, shall be a lien on the crop which shall be have like rem-

grown on the land during the term ; and the lessor in such ^^f^Jf
9'

case shall have the rights, and be entitled to the remedies, given

in the next preceding section.

15. Any tenant of land, under a lease giving the lessor a share Removal of

of the crop as rent, or giving the lessor a lien on the crop as 01
??P ^y le

^^
security for the rent,*or for the performance of any stipulation a misdemean-

in the lease ; and any person with knowledge of said lien, or-~^86S~'|»

under the license or authority of such tenant, who shall remove
any part of the crop from such land without the consent of the

lessor and without having given the lessor or his agent, if to be
found on the demised premises or within five miles thereof,

three days' notice, of such intended removal, and before satis-

fying all liens on said crop, shall be guilty of a misdemeanor.
16. If, in a lease of land for mining, or of timbered land for Lessors for

the purpose of manufacturing the timber into goods, rent shall forfeiting

be reserved, and if it shall be agreed in the lease that the min- timber enti-

erals or timber goods, or any portion thereof shall not be re- remedies
6

giv-

moved until the payment of the rent, in such case the lessor en in section

shall have the rights and be entitled to the remedy given by Jses^cTise
section fourteen of this chapter. s. 16.

17. Every conveyance of any rent, reversion, or remainder On convey-

in lands, tenements or hereditaments, otherwise sufficient, shall verSon^
1
"6"

be deemed complete without attornment by the holders of par- no attornment

ticular estates in said lands: Provided, however* no holder of i3gSo
ary

'i56
a particular estate shall be prejudiced by any act done by him s . 17.

' '
'

as holding under his grantor, without notice of such conveyance.
18. The grantee in every conveyance of a reversion in lands, Eights of

tenements or hereditaments, shall have the like advantages and grantees of re-

remedies by action or entry, against the holders of particular f tenants of

estates in such real property, and their assigns, for non-pay- particular

ment of rent, and for the non-performance of other conditions !'

S

9,

a

c?i56, a.

and agreements contained in the instruments by the tenants of 18 -

such particular estates held, as the grantor or lessor or his heirs

might have ; and the holders of such particular estates, and
their assigns, shall have the like advantages and remedies against

the grantee of the reversion, or any part thereof, for any con-

ditions and agreements contained in such instruments, as they
might have had against the grantor or his lessor or his heirs.

19. Any tenant or lessee of any house or land, and the as- Tenants who

signs, under the tenants or legal representatives of such ten- ^dispossS
ants or lessee, who shall hold over and continue in the posses- ed, when.—
sion of the demised premises, or any part thereof, without the l868-'9, c 156,

permission of the landlord, and after demand made for its sur-

render, may be removed from such premises in the manner
hereinafter prescribed in either of the following cases

:

(1.) Yfhenever a tenant in possession of real estate holds
over after his term has expired

;

(2.) When the tenant or lessee, or other person under him,
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has done or omitted any act by which, according to the stipu-

lation of the lease, his estate has ceased.

When sum- 20. When the lessor or his assigns, or his or their agent or at-

mons shall is- torney, shall make oath in writing, before any justice of the peace

lessor.—1 868- of the county in which the demised premises are situated, stating

% c. 156, o, such facts as constitute one of the cases above described, and des-

i869-'70 c cribing the premises, and asking to be put in possession thereof,

212. the justice shall issue a summons reciting the substance of the
oath, and requiring the defendant to appear before him or some
other justice of the county, at a certain place and time, (not to

exceed five days from the issuing of the summons, without the
consent of the plaintiff or his agent or attorney) to answer the
complaint. The plaintiff or his agent or attorney may in his

oath claim rent in arrears, and damage for the occupation of

the premises since the cessation of the estate of the lessee

:

Provided^ the sum claimed shall not exceed two hundred dol-

lars ; but, if he shall omit to make such claim, he shall not be
thereby prej udiced in any other action for their recovery.

Officer to 21. The officer receiving such •summons shall immediately
serve sum- serve it by the delivery of a copy to the defendant, or bymons, and , . J J xv ? j
how.—]868-'9, leaving a copy at his usual or last place ot residence, with some
c. 156, s. 21. adult person, if any such be found there, or if the defendant

have no usual place of residence in the county, and cannot be
found therein, by fixing a copy on some conspicuous part of
the premises claimed.

"What justice 22. The summons shall be returned according to its tenor,

?
d
tYTt

efei1
-
anc^ ^ on ^s re^nrn fr shall appear to have been duly executed,

pear or admit and if the defendant shall fail to appear, or shall admit the

Se
Sq

ion
'i5r

aiiegatl0ns of the complaint, the justice shall give judgment
« m '

' that the defendant be removed from, and the plaintiff be put
in possession of the demised premises ; and if any rent or
damages for the occupation of the premises after the cessation

of the estate of the lessee, not exceeding two hundred dollars,

be claimed in the oath of the plaintiff, as due and unpaid, the

justice shall inquire thereof, and give judgment as he may find

the fact to be.

What to be 23. If the defendant by his answer, shall deny any material

SSSiHil^L allegation in the oath of the plaintiff, and the parties shall
parties require ,c

• i i • i • • i n i i • i

ft trial by jury, waive a trial by jury, the justice shall hear the evidence and

jjl
8
?
8"^9 '

c
' give judgment as he shall find the facts to be. If either party

shall demand a trial by jury, and shall deposit with the justice

a sum of money equal to the costs of such jury, the justice

shall immediately cause to be summoned twelve lawful jurors,

from whom a jury of six shall be obtained and empannelled
as is prescribed in other cases of trial by jury before a justice,

who shall decide upon the issues of fact joined between the

parties, and if rent or damages be claimed as aforesaid, shall

assess the same. The justice shall record the verdict and rea-

der judgment accordingly; and if the jury shall find that the

allegation in the plaintiff's oath, which entitle him to be put

in possession, are true, the justice shall give judgment that the
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defendant be removed from, and the plaintiff put in possession

of the demised premises ; and also for such rent and damages
as shall have been assessed by the jury, and for costs ; and shall

issue his execution to carry the judgment into effect.

24. On trials under this chapter, the justice shall have the Powersoft
powers given him in other case3 of trials before him, and be ^onothe?

11*6

subject to like duties. trials.—18.6&-

25. Either party may appeal from the judgment of the jus- ^ c ' 156
'
a

tice, as is prescribed in other cases of appeal from the judgment Either party

of a justice; but no execution commanding the removal of a ^Sd^bt^-
defendant from the possession of the demised premises, shall be given.—1868-

suspended until the defendant shall have given bond in an
2|

c
-
156

>
8 -

amount not less than one year's rent of the premises, with suffi-

cient security, who shall justify and be approved by the justice,

to be void if the defendant shall pay any judgment which in

that or any other action the plaintiff may recover for rent, and
for damages for the detention of the land.

26. If, in any action brought to recover the possession of de- what done if

mised premises upon a forfeiture for the non payment of rent, defendant ten-

the tenant, before judgment given in such action, shall pay or arrearand

tender the rent due and the costs of the action, all further pro- costs.—18&8-

ceedings in such action shall cease; or if the plaintiff shall 26.

C
"

L

° '
8 '

farther prosecute his action, and the defendant shall pay into

Court for the use of the plaintiff, a sum equal to that which
shall be found to be due, and the costs, to the time of such pay-

ment, or to the time of a tender and refusal, if one has occurred,

the defendant shall recover from the plaintiff all subsequent

costs ; the plaintiff shall be allowed to receive the sum paid into

Court for his use, and the proceedings shall be stayed.

27. If the proceedings before the justice shall be brought if proceedings

before a Superior Court and quashed, or judgment be given quashed,

against the plaintiff, the Superior or other Court in which final restitution.—

judgment shall be given, shall, if necessary, restore the defen- i868-'9, c 156,

daut to the possession, and issue such writs as shall be proper
s '

for that purpose.

28. On an appeal to the Superior Court, the jury that tries Damages may
the issue joined, shall also assess the damages of the plaintiff

j?

e recovered

for the detention of his possession to the time of the trial in totime o¥triS!

that Court, and judgment for the rent in arrear and for the —is68-'9, c.

damages as assessed mayj on motion, be rendered against the '

s °

sureties to the appeal bond.
29. In cases under this chapter, the successful party shall Costs to st»-

recover costs.
!!f8^.P9

ar

c
7,

30. If, by order of the justice, the plaintiff shall be put in 156. s. 29!

possession, and the proceedings shall afterwards be quashed or ^ay recover
reversed, the defendant may recover damages of the plaintiff' damages for

for his removal.
'

from^slei
31. If any tenant or lessee of lands or tenements, being in sion.—lses-'a,

arrear for rent, or having agreed to cultivate the demised prem- S:
156

*.
s

' $°*

ises and to pay a part of the crop to be made thereon as rent, to^theieslo?
11

or who shall have given to the lessor a lien on such crop as a when tne ten-
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ant deserts security for the rent, shall desert the demised premises, and

FsX'To". 156 leave them unoccupied and uncultivated, the lessor shall have
s. 82.

'
' the like remedies to be put in possession as are given to lessors

against tenants who hold over,
what forms 32. The following forms, or any substantially similar, shall be

i868-'9

n
aT56, sufficient in proceedings for the summary ejectment of tenants

s. 33. holding over, and others, under sections nineteen to thirty-three,

both inclusive, of this chapter.

Forms of pro- 33. [No. 1.]
ceeding before
a justice of the
peace for the FOEM OF THE OATH OF PLAINTIFF.
summary
ejectment of a ~- ,, ~ " ,-. ^,
tenant holding North Carolina, County.

IJl^™^ A. B., Plaintiff,
)

against > Summary proceedings in ejectment.

C, D., Defendant.
J

i869-'7o, c. The plaintiff (his agent or attorney) maketh oath that the
212 - defendant entered into the possession of a piece of land in said

county, (describe the land,) as a lessee of the plaintiff, (or as

lessee of E. F., who, after the making of the lease, assigned his

estate to the plaintiff, or, otherwise as the fact may be,) that the

term of the defendant expired on the day of ......

18. . ., (or that his estate has ceased by non-payment of rent,

or otherwise, as the fact may be,) that the plaintiff has de-

manded the possession of the premises of the defendant, who
refused to surrender it, but holds over ; that the estate of the

plaintiff is still subsisting, and the plaintiff asks to be put in

possession of the premises.

The plaintiff claims dollars for rent of the prem-
ises from the day of , 18 .

.
, to the day

of , 18 .
.

; and, also, dollars for the occupation

of the premises since the day of , 18 . . ., to

the date hereof.

A. B., Plaintiff.

Subscribed and sworn to before me, this day of

,18...
J.K., J. P.

[No. 2.]

FOEM OF SUMMONS TO BE ISSUED BY THE JUSTICE.

North Carolina, County.

A. B., Plaintiff,
)

against > Summary proceedings in ejectment.

C. P., Defendant,
)

A. B., (his agent or attorney,) having made and subscribed
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before me the oath, a copy of which is annexed, you are re- i869-'70, c.

quired to appear before me, or some other justice of the peace

of said county, on the day of , 18 .
.

, at

, then and there to answer the complaint ; other-

wise judgment will be given that you be removed from the

possession of the premises.

Witness, my hand and seal, this day of
,

18.. J. K., J. P., [seal.]

To C. D., Defendant.

The justice attaches the oath of the plaintiff to the summons
and delivers them, and a copy of both of them, to the officer,

and makes the following entry on his docket, or varied accord-

ing to the facts.

[No. 3.]

FORM OF ENTRY MADE BY JUSTICE.

.,
am i

, | Summary proceedings in ejectment for

.Defendant, J

{describe the premises)CD

Oath of plaintiff (his agent or attorney) filed on the i869-'7o «,

day of , 18.

.

212.

Plaintiff claims dollars for rent, from to

and dollars for occupation from
to..,
Summons issued the day of . . 18 .

.
, to

constable, (or sheriff, as the case may be.)

The officer serves the summons as required by section twen-
ty-two, and returns it to the justice with the oath of the plain-

tiff, and with his return endorsed.

[No. 4.]

$ORM OF RETURN OF OFFICER.

On this day I served the within summons on the defendant,

C. D., by delivering him a copy thereof, and of the oath of

A. B., annexed, {or by leaving a copy thereof, and the oath of

A. B., at the usual place of residence of the derendant C. D.
5

with an adult found there,) or (the said C. D. not being found
in my county, and having no usual or last place of residence

therein,) or (no adult person being found at his usual or last

place of residence,) by posting a copy of the summons, and of

the oath of A. B. annexed, on a conspicuous part of the prem-
ises claimed. N. M., Constable.

The day of ,18..
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[No. 5.]

FORM OF RECORD TO BE ENTERED BY JUSTICE ON HIS DOCKET.

A. B., Plaintiff,

against \ Summary proceedings in ejectment.

C. P., Defendant.
)

i869'-70, c It appearing that the summons, with a copy of the oath of
212" the plaintiff (his agent or attorney,) was duly served on defend-

ant^ and, whereas, the defendant fails to appear, (or admits

the allegations of the plaintiff',) I adjudge that the defendant

be removed from, and the plaintiff put in possession of, the

premises described in the oath of the plaintiff'. I also adjudge
that the plaintiff" recover of defendant dollars, for rent,

from the .... day of ..... 18 .., to the .... day of .... , 18..,

and .... dollars for damages for occupation of the premises

from the .... day of ........ 18 .., to this day, and ....

dollars for his costs ; the .... day of , 18 . . .

If the defendant admits part of the allegations of plaintiff,

but not all, the judgment must be varied accordingly; for ex-

ample : follow the foregoing to the *, and then proceed

:

[No. 6.]

And whereas, the defendant appears and admits the first and
second allegations of the plaintiff', and denies the residue; and
whereas, both parties waived a trial by jury, I heard evidence

upon the matters in issue, and find, (here state the finding on
the matters in issue separately})

Supposing the findings are for the plaintiff, the record would
proceed :

I therefore adjudge that the defendant [and so onfrom*.)

[No. 7.]

If either party shall demand a jury the record will proceed
from*, as follows: And whereas, the plaintiff, or defendant,^
the case may he,) demanded a trial of the issues joined by a

jury, I caused a jury to be summoned to wit: (here give the

names of the jurors summoned]) from whom the following

jury was duly empanelled, to wit: (here state the names of the

six jurors empannelled,) who find (here state the verdict of
jury i if they find all the issues for the plaintiff, say so / W
any particular issues, say so / also, state the stems assessed by

them for rent and for occupation to the trial.) Therefore, I

adjudge, &c, as in form No. 5, from*.

if either party appeals the justice will enter on his docket

as follows, altering the entry according to the facts.
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[No. 8.]

FORM OF RECORD WHEN AN APPEAL IS PRAYED.

From the foregoing judgment the plaintiff or defendant, (as Forms.—Coa-
the case may he) prayed an appeal to the next Superior Court tinued.

of law for said county, which is allowed.

[No. 9.]

FORM OF BOND TO BE GIVEN BY DEFENDANT TO SUSPEND EXE-
CUTION.

We, a D., E. F. and G. H. are bound to A. B. in

dollars. Witness, our hands and seals, this day of

....... 18 . . Whereas, on the day of . . , 18 .. ..,

before ....... ., justice of the peace, A. B. recovered a judg-
ment against 0. 1)., in a eummary proceeding in ejectment,

for .
*

. . dollars, with interest from the day of
,

18 .
.

, till paid, and dollars costs, and C. D. obtained an
appeal to the Superior Court.of county. Now, if C. D.
shall prosecute his appeal with effect, or shall perform the
final judgment upon such appeal, the above shall be void.

Witnessed and approved by ) (Seal.)

J. P.
|

(Seal.)

(Seal.)

JUSTIFICATION OF SURETIES.

We, E. F. and G. H., severally swear that we are respectively

worth the half of the penalty of the above bond, clear of our
debts and homestead exemptions.

(Signed) E. F.

G. H.
Subscribed and sworn to before me,

|

J-P-\

[No. 10.]

FORM OF EXECUTION ON A JUDGMENT FOR THE PLAINTIFF.

A. B., Plaintiff, \

against \ Beaufort County.
C. P., Defendant.

)

The State of .North Carolina to any lawful officer of said

county, Greeting :

You are hereby commanded to remove C. D. from, and put
A. B. in, the possession of a certain piece of land, {here de-

36
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Forme.—Con- scribe it as in the oath of the plaintiff.) You shall also make-
out of the goods aud chattels, lands and tenements, of said

defendant,. . . . dollars, with interest from the .... day of . . . .,,

18 .
.

, to the day of payment, which the plaintiff lately recov-

ered of the defendant as rent and damages, and the further

sum of .... dollars as costs, in said action. Return this writ,,

with a statement of your proceedings therein, before me.
(State when and where according to general law respecting

Justices' executions?)

Witness, my hand and seal, this . . . day ...... IS. .

(Seal.)

[No. 11.]

FOEM OF SUPERSEDEAS OF EXECUTION.

The State of North Carolina to any officer having an execu-

tion in favor of A. B., plaintiff, vs. C. D., defendant, in a sum-
mary proceeding in ejectment, signed by , a justice of

the peace.

The defendant having given bond to me, as required by law r

on his appeal to the Superior Court of county, in the

above case, you will stay further proceedings upon said execu-

tion and immediately return the same to me, with a statement

of your action under it.

Witness, my hand and seal, this .... day of , 18.

.

,J. P. (Seal.)

[No. 12.]

FOEM OF CERTIFICATE OF JUSTICE ON EETUEN OF THE APPEAL.

TO THE SUPEEIOE COUET.

The annexed are the original oath, summons and other pa-

pers, and a copy of the record of the proceedings in the case

of a summary proceeding in ejectment, A. B., plaintiff, vs. C.

D., defendant.

,j.p-

COSTS IN THE CAUSE.

{Here state all the costs, to whompaid or due, and by ivhom.}

All the papers must be attached.

Section 13. 67 N. C, 833.



Chap. 6o.~] liens of mechanics and othees.

CHAPTEK 6 5.

LIENS OF MECHANICS AND OTHERS.

Section

1. Liens on buildings, &c.

2. Liens on crops, &c.

3. Personal property subject to lien.

4. Claims, where filed.

5. To be brought before magistrate in

case of disagreement.

6. What rights not affected.

7. Costs allowed to either party.

8. Defendant entitled to set off.

9. When notice of lien filed.

10. Proceedings to enforce lien,in what

courts and in what time.

11. Executions.

12. Order in which liens to be paid.

Section

13. How liens discharged.

14. Justices' judgment.

15. When remedy by attachment.

16. Laborer's share'of crop not liable to

execution against employer.

17. Owners of stud-horses, &c, to have

a lien on colt, &c.

18. Colt not exempt from execution, &c.

19. Lien on crop in favor of those mak-
ing advances.

20. Warrant of sheriffs to seize the crop

on affidavit that the lien is about

to be defeated. Proviso. Further

proviso.

1. Every building built, rebuilt, repaired or improved, to- Liens on

gether with the necessary lots on which said building may be Ji869^fo o!

situated, and every lot, farm or vessel or any kind of property 206, s. 1.

not herein enumerated, shall be subject to a lien for the pay-

ment of all debts contracted for work done on the same, or ma-
terial furnished.

2. The lien for work on crops or farms or materials given by Lien on crops,

this chapter shall be preferred to every other lien or incum-
0t %^ sf^"'

70
'

brance, which attached upon the property subsequent to the

time at which the work was commenced or the materials were
furnished.

3. Any mechanic or artizan who shall make, alter or repair Personal

any article of personal property at the request of the owner or ?e
r

ot
P
to"iien!^~

legal possessor of such property, shall have a lien on such i869-'7o, c.

property so made, altered or repaired for his just and reasona-
206

'
s# 3 *

ble charge for his work done and material furnished, and may
hold and retain possession of the same until such just and rea-

sonable charges shall be paid ; and if not paid for within the

space of thirty days, provided it does not exceed fifty dollars,

if over fifty dollars, ninety days, after the work shall have been
done, such mechanic or artizan may proceed to sell the prop-
erty so made, altered or repaired at public auction, by giving

two weeks, public notice of such sale by advertising in some
newspaper in the county in which the work may have been
done, or if there be no such newspaper, then by posting up
notice of such sale in three of the most public places in the

county, town or city in which the work may have been done,

and the proceeds of the said sale shall be applied first to the

discharge of the said lien and the expenses and costs of keep-
ing and selling such property, and the remainder, if any, shall

be paid over to the owner thereof.

4. All claims under two hundred dollars may be filed in the Claims, where
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filed.—1869- office of the nearest magistrate ; if over two hundred dollars,
'<o, c. 206, s.4. -

in tke ^ce f £he Superior Court Clerk in any county where
the labor has been performed or the material furnished ; but all

claims filed shall be in detail, specifying all materials furnished

or labor performed, and at what date it was performed or ma-
terial furnished, in case of contractor otherwise. If the par-

ties interested make a special contract for such labor performed,
or if such material and labor are specified in writing, in such

cases it shall be decided agreeably to the terms of the contract,

provided the terms of such contract do not affect the lien for

such labor performed or materials furnished.

To be brought 5. In case of any disagreement between the parties interested

t? tehi casl^f
*n an^ sncn contrac^ & ma7 De brought before the nearest mag-

disagreement. istrate by the plaintiff or defendant for arbitration or otherwise,

"Ti
869"? '

c
' as the magistrate may decide, provided the amount claimed

does not exceed two hundred dollars ; if over that amount, all

claims must be filed with the clerk of the Superior Court and
entered on the calendar so as to be brought before the court at

the first term after the filing of any claims. The judges of

the Superior Court may appoint referees to ascertain the proper
value of any labor performed on any building or farm, or any
material furnished or specified in the application at the time of

plaintiff or defendant tiling his petition.

what rights 6. J^othing contained in this chapter shall be construed to

lseoMro e^aST
a:^ect ^ne r*gnts of any person to whom any debt may be due

s. 6.
' for any work done for which priority of claims are filed with

the proper officer.

Costs allowed fm Costs are allowed to either party upon the rules estab-

ly^—im^o, lished by law in actions arising on contracts made under the
c. 206, s. 7.

' Code of Civil Procedure.
Defendant en- 8. The defendant in any suit to enforce the lien shall be

off—1869%) entitled to any set off or claim arising between the contractors

c 206, s. 8. ' during the performance of the contract.

When notice 9. The notice of the lien shall be filed as hereinbefore pro-
oy^ filed, vided, at any time before or within thirty days after the per-

206, s. 9! formance and completion of the labor, or the final furnishing

of the materials, or the gathering of the crop.

Proceedings 10. Proceedings to enforce the lien created, must be com-

in^atcourti menced in the courts of justices of the peace, and in the Supe-
andinwhat

"°

rior Courts, according to the jurisdiction thereof, within six

c^ifl
8?"' 9

' nionths fr°m tne date of filing the notice of the lien.

Executions.— W'- ^Jpon judgment rendered in favor of the claimant, an
i868-'9, c. 117, execution for the collection and enforcement thereof, shall

issue, in the same manner as upon other judgments in actions

arising on contract for the recovery of money only, except that

the execution shall direct the officer to sell the right, title and
interest which the owner had in the premises or the crops

thereon, at the time of the filing of the notice of lien, before

such execution 6hall extend to the general property of the de-

fendant.

Order in 12. The liens created and established by this chapter shall
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be paid and settled according to the priority of the notice of which nens t0

lien filed with the justice or the clerk. ^"liT1 ®68

13. All liens created by this chapter may be discharged as n.'
"

'

8 '

follows :
^-ow liens dis-

(1.) By filing with the justice or clerk a receipt or acknowl- i868-4,eTll7,

edguient that the lien has been paid or discharged, signed by the s. 12.

claimant
;

(2.) By depositing with the justice or clerk money equal to

the amount of the claim, which money shall be held by said

officer for the benefit of the claimant

;

(3.) By an entry in the lien docket, that the proceedings on
the part of the claimant to enforce the lien have been dismissed,

or a judgment rendered against the claimant in such action
;

(4.) By a failure of the flaimant to commence an action for

the enforcement of the lien within six months from the notice

of lien filed.

14. No execution issued by a justice of the peace, under this justices' judg-

chapter, shall be enforced against real estate or any inter- ^
cnt

'7:J

868 "

est therein, but justices' judgments may be docketed as provi- 13.

ded in section nineteen of the chapter entitled " Justices and
their Jurisdiction," for the purpose of selling such estate or any
interest therein.

15. In all cases where the owner or employer attempts to When remedy
remove the crop, houses or appurtenances from the premises, by attach-

without the permission, or with the intent to defraud the ^^'n^g
8-

laborer of his lien, the claimant may have a remedy by attach- 14.

ment.
16. Whenever servants and laborers in agriculture shall by Laborers'

their contracts in writing, already or hereafter made, be enti- share of crop

tied, for wages, to a part of the crops cultivated by them, such
n
execution

ainst em-part shall not be subject to sale under executions, against their m
employers, or the owners of the land cultivated.

c!°59

er ~1866
'

17. In all cases where the owner or any agent for or em- 0wnersof
ployee of the owner of any mare or jennett shall turn the same stud horses,

to a stud horse or jackass for the purpose of raising colts, the jf^\^^]J?
a

price charged tor the season of the stud horse or jackass shall &c—i872-'8,

be constituted a lien on the colt until the price so charged for °- 94
>

s
-
L

the season is paid by the owner of the colt, his agent or em-
ployee.

18. The colt shall not be exempt from execution for the pay- colt hot ex-

ment of said season price by reason of the operation of the emv} ^^fjj
homestead exemption : Provided, however, that the person or -'3, c . 94, s. 2.

persons claiming such lien on the colt shall close the same
within six months from the foaling of the colt.

19. If any person or persons shall make any advance or ad- Lien on crops

vances, either in money or supplies, to any person or persons,
j£

&vor<
jf.

who are engaged in or about to engage in the cultivation of the advances.—
S

soil, the person or persons so making such advance or advances i866-'7, c. 1,

shall be entitled to a lien on the crops which may be made c!i33~s.i«

_
'

during the year upon the land in the cultivation of which the

advances so made have been expended, in preference to all
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other liens existing or otherwise, to the extent of such advance
or advances : Provided, an agreement in writing shall be en-

tered into before any snch advance is made to this effect, in

which shall be specified the amount to be advanced, or in which
a limit shall be fixed beyond which the advance, if made from
time to time during the year, shall not go ; which agreement
shall be recorded in the office of the register of the county in

which the person to whom the advances are made resides,

within thirty days after its date.

20. If the person making such advances shall make an affida-

vit before the clerk of the Superior Court of the county in

which such crops are, that the person to whom such advances
have been made, is about to sell or dispose of his crop, or in

any other way is about to defeat tfee lien hereinbefore pro-

M- vided for, accompanied with a statement of the amount then

c 133, due, it shall be lawful for him to issue his warrant, directed to

any of the sheriffs of this State, requiring them to seize the

said crop, and, after due notice, sell the same for cash and pay
over the net proceeds thereof, or so much thereof as may be
necessary, in the extinguishment of the amount then due

:

Provided, however, that if the person to whom such advances
have been made, shall, within thirty days after such sale has

been made, give notice in writing to the sheriff, accompanied
with an affidavit to this effect, that the amount claimed is not
justly due, that then it shall be the duty of the said sheriff to

hold the proceeds of such sale subject to the decision of the

court, upon an issue which shall be made up and set down for

trial at the next succeeding term of the Superior Court for the

county in which the person to whom such advances have been

.Proviso.— made resides : Provided, further, that this shall not affect the
i872-'3, c. 133, rights of landlords to their proper share of rents.
3. 8.

Warrant to

Sheriffs to

seize the crops
on affidavit

that the lien is

about to be
defeated.

—

1866-'7, c

1872-'

s. 2.

Proviso.

Section 15. 67 N. C, 45.

CHAPTER 6 6.

LIGHT HOUSES.

Section

1. United States may purchase lands

to erect light houses, &c. Pro-

viso.

2. Deeds to be recorded.

Section

3. Exemption from taxation.

4. Officers of the State may execute

process on such lands.

5. Conditions of consent. Proviso.

u. s. may pur- 1. It shall be lawful for the government of the United States,
chase lands to or aT1y person under authority of the same, to purchase any

tract, piece or parcel of land from any individual or individuals,
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bodies politic or corporate within the boundaries or limits of houses.—1870-
this State, and hold the same for the purpose of erecting thereon 'i, c. 44, s. i.

light-houses, light keepers' dwellings, buoys and coal depots and
8

'
c '

buildings connected therewith : Provided, that no one tract, proviso.—
piece or parcel shall contain more than twenty acres.

2. All deeds, conveyances or other title papers for the same Deeds to fee

shall be recorded, as in other cases, in the office of the register ™ r
?,

ed*~~
u

of deeds in which the lands so conveyed may lie, in the same s . 2.
'

'manner and under the same regulations as other deeds and con- i872-'3, e. 201.

veyances are now recorded, and in like manner may be recorded

a sufficient description by metes and bounds, courses and dis-

tances, of any tract or tracts, or legal division of any public

land belonging to the United States, which may be set apart

by the general government for the purpose before mentioned,

by, an order, patent or other official document or papers so de-

scribing such land.

3. The lots, parcels or tracts of land so selected, together Exemption

with the tenements and appurtenances for the purpose before from taxation,

mentioned, shall be exempt from taxation by the State of North u,a. 8.
1

.

Carolina.

4. Nothing herein contained shall be so construed as to debar officers of the

or hinder any of the officers of this State from executing any state may ex-

process, or levying any execution within the limits of any tract on^uc^land!
or parcel of land so held and purchased by the government of —1870-'1, c.

the United States in the same manner as if this act had never
44

'
B

*
4 '

been passed.

5. The consent herein and hereby given is in accordance with conditions of

the seventeenth clause of the eighth section of the first article C0J!^ent

of the Constitution of the United States, and with the acts oi '

Congress in such cases made and provided, and in considera-

tion of the United States building light-houses on the tracts or

parcels of land so purchased, or that may be purchased : And
provided, also, that the •title to said land so conveyed to the

United States shall escheat to the State unless the construction

of a light-house be completed thereon with ten years from the

-date of the conveyance from said grantor.

CHAPTER 67.

LIMITED PAETNEESHIPS.

1870-'l, c. 44,

5.

Proviso.

Section

1. Limited partnerships may be

formed.

2 General may unite with special part-

ners.

3. Certificate must be signed. What
it must show.

Section

4. Certificate must be acknowledged

and registered.

5. Where to be registered.

&6. Oaths to be made of the sums contri-

buted.

7. Certificate, &c., to be essential.
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Section

8. Effect of false statement.

9. Terms of partnership must be pub-

lished.

19. Affidavits of publication to be filed.

11. Renewals and continuances must be

certified, &c.

12. Alteration in names, &c, to work a

dissolution.

13. Name of firm, what to be.

14. Suits, how to be conducted.

Section

15. Special stock not to be withdrawn.

16. When special stock to be returned.

Special partner may examine intc

business.

Partners liable to account with each

other.

Effect of fraud by a partner.

20. Effect of bankruptcy.

21

.

How partnership to be dissolved.

22. Clerk's and register's fees.

17.

18.

19.

Limited part-
nerships may
be formed.

—

15 iO-'l, c. 28,

& 1.

General may
unite with
special part-
ners.—1860-' 1,

c. 28, s. 2.

Certificate to
be signed.
What it must
show.—1860-
'1, c. 28, s. 3.

Certificate

must be ac-

knowledged
and register-

ed.—1860-'1,
c. 28, s. 4.

Where to be
registered.

—

18G0-'l,c. 28,

S. 5.

Oaths to be
made of the

1. Limited partnerships for the transaction of any mercan-
tile, manufacturing or mechanical business within the State

may be formed by two or more persons, upon the terms and
with rights and powers and subject to the conditions and lia-

bilities in this chapter ; but its provisions must not be con-

strued to authorize any such partnership for the conducting of
a banking or insurance business.

2. Such partnerships may consist of one or m,;re persons,,

who are general partners, and are jointly and severally respon-

sible as partners are now by law, and of one or more persons,

who contribute in actual cash payments a specific sum as capi-

tal to the common stock, who^are called special partners, and
who are not liable for the debts of the partnership beyond the
funds so contributed to the capital.

3. The persons desirous of forming such partnership must
make and severally sign a certificate containing ; first, the name
or firm under which such partnership is to be conducted :

second, the general nature of the business to be transacted
;

third, the names of all the general and special partners inter-

ested therein, distinguishing which are general and which are

special partners, and their respective places of residence ; fourth,,

the amount of capital which each special partner has contrib-

uted to the common stock ; fifth, the period at which such
partnership is to commence and terminate.

4. The certificate must be acknowledged by the several per-

sons signing the same before a Judge of the Supreme or Su-
perior Court, or before the clerk of the Superior Court of the
county in which the principal place of business of such part-

nership is situated ; and the said judge or clerk shall endorse
said acknowledgment, and order the certificate to be regis-

tered.

5. The certificate and acknowledgment and order for regis-

tration must be registered in the county in which the principal

place of business of such partnership is situated. If the part-

nership has places of business in different counties, a tran-

script of the certificate and acknowledgment certified by the

register must be registered and filed in the register's office of

each of such counties.

6. At the time of the acknowledgment of the certificate, an
affidavit of one or more of the general partners shall be made



Chap. 67.] limited partnership. 569

on oath bofore the judge or clerk taking euch acknowledg- sums contri-

ment, stating that the sums specified in the certificate to have Jj*^^1^"
been contributed by each of the special partners to the com-

mon stock have been actually in good faith paid in cash, and

the said affidavit so made shall be registered with the original

certificate.

7. No such partnership shall be deemed to have been formed Certificate^

until such certificate and affidavit have been made, acknowl- —i&o-'i^e.
"

edged and registered as required in the foregoing section. 28, s. 7.

8. If any false statement is made in such certificate or affi-
ê

c

me°4
f^8e

davit, all the persons interested in such partnership shall be lia- i860-'i, e.*28,

ble as general partners. B - 8 -

9. The terms of the partnership must be published imme- The terms of

diately after its formation for six successive weeks, in at least must be pub-

one newspaper in the same county or near the place of said lisbed.— 1860-

partnership business, and if such publication be not made the '

c *

partnership shall be deemed general.

10. Affidavits of such publications made by the proprietor Affidavits of.

of such newspaper in which the same is published, may be |e fiied.-?8eo

filed with the clerk of the Superior Court of the county in -'*, c.28,s.io.

which such business is conducted, and shall be evidence of

the fact.

11. Every renewal or continuance of such partnership be- Eenewais and

yond the time originally fixed for its duration must be certified, continuances

acknowledged and registered, and an affidavit of a general jfed, &c.-l
r 1

partner made and filed, and notice given by publication as re- 1871-% c. 121,

quired for its original formation, and every such partnership
s '

which is otherwise continued must be deemed a general part-

nership : Provided, that the affidavit herein required may state

that the amount of cash therein specified had been originally

paid in good faith, and that it is represented by goods or mer-
chandise then on hand, and has not been impaired in the course

of trade.

12. Every alteration which is made in the names of the part- Alteration in

ners, in the nature of the business, in the capital or shares ^ ^^rk's a

thereof, or in any other matter specified in the original certifi- dissolution.—

cate, must be deemed a dissolution of the partnership, and any 1!

such partnersnip which is in any manner carried on after such
alteration has been made must be deemed a general partnership
unless renewed as a special partnership, according to the pro-

visions of the preceding sections.

13. The business of the partnership must be conducted under Name of firm.

a firm in which the names of the general partners only are in- J^J-rf e?28~

serted without the addition of the word " company," or any s. 13.

other general term ; and if the name of any special partner is

used in the firm with his privity, he shall be deemed a general
partner.

14. Suits in relation to the business of the partnership may Suits, bow to

be brought and conducted by and against the general partner ?o rn°^
duct

9

e
n
d ~

in the same manner as if there was no special partner. B . u.
'

15. No part of the sum which any special partner has con- Special stock

s. 12.
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not to "be with- tributed to the capital stock must be withdrawn or paid by him
7

drawn^--i860- ^ ^G shape of dividends, profits or otherwise, at any time
during the continuance of the partnership, but any partner

may annually receive lawful interest on the sum so contributed

by him, if the payment of such interest does not reduce the

original amount of such capital, and if after the payment of

such interest any profits remain to be divided, he may receive

his portion of such profits.

When special 16. If it appears by the payment of interest or profits to any
stock tobe re- special partner the original capital has been reduced, the part-

'i, c. 28, s. 16. ner receiving the same is bound to restore the amount necessa-

ry to make good his share of the capital without interest.

Special part- 17- A special partner may, from time to time, examine into
nermayexam- the state and progress of the partnership concerns : may advise
me into busi- . ., . ' ° -,

L
, . ,

l
, ^ , -'

,

ness.—i860-'i, as to their management and act as attorney at law, but must
•c. 28

}
s.l7. not transact any other of the partnership business, nor be em-

ployed for that purpose as agent or otherwise; and if he inter-

fere contrary to the provisions of this section he is deemed a

general partner.

Partners lia- 18. The general partners are liable to account to each other,
' and to the special partners for their management of the part-ble to account

with each oth
er.

c. 28, s. 18
Effect of fraud

i860-'i, nership, as other partners.

19. Any partner who is guilty of any fraud in the affairs of

by apartnerT the partnership is liable civilly to the party injured to the ex-
i860-'i, c. 28, ^nt of the damage, and is also guilty of a misdemeanor.

Effect of bank- 20. In case of the bankruptcy or insolvency of the partner-
ruptcy.—1860- ship, no special partner, under any circumstances, is to be al-
'•'••• lowed to claim as a creditor until the claims of all the other

creditors of the partnership are satisfied.

How partner- 21. No dissolution of such partnership by the acts of the

solved*
—

°i86(t Partie& must take place before the time specified in the certifi-

'l, c 28, s. 21. cate of its formation, or in the certificate of its renewal, until

a notice of its dissolution has been recorded in the register's

office in which the original certificate was recorded, and pub-

lished once a week for four successive weeks in the nearest

newspaper to each of the places where the partnership trans-

acts its business.

Clerk's and 22. The clerk of the Superior Court and register of deeds

fees—i860-'i shall be' entitled to the following fees for services rendered

c. 28, s. 22. ' under this chapter : for each acknowledgment and probate the

clerk shall be allowed fifty cents ; for recording the original cer-

tificates and acknowledgments and each transcript of the same
tne register shall be allowed one dollar ; for recording each

affidavit, twenty-five cents ; making out transcripts and certify-

ing the same, fifty cents, and the same fees on the renewal

or continuance of the partnership-
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CHAPTER 68.

LITEEAHY FUND AND COMMON SCHOOLS.

Section

1. Treasurer to keep accounts of re-

ceipts, &c, and to report to Gen-

eral Assembly.

2. Duty of board in having swamp

lands surveyed, drained, &c.

3. Written consent of owners to vest

title in corporation.

4. When owners refuse, how corpora-

tion to proceed.

5. Lands ofpersons improved by canal,

&c, to pay for portion of expense.

6. Board may appoint an engineer,

surveyor, &c.

7. May enter upon any lands for sur-

veying, &c. Titles to swamp

lands not registered vested in cor-

poration. Proviso.

8. May sell reclaimed lands. Proceeds

of and entry-money to become

principal.

9. Shall expend no money to reclaim

lands, unless, &c.

10. May employ counsel and compro-

mise suits.

11. May buy or exchange lands.

12. Turnpike from Plymouth to Pungo

river.

13. Amount appropriated. Contractor

to give bond. How land may be

condemned for road.

14. Board may contribute lands for a

canal from Waccamaw river to

Little river.

15. Appropriation of $5,000 for opening

Open Ground Prairie.

16. Porfeitures of land by persons fail-

ing to pay tax.

17. Agent of swamp lands appointed.

18. His duties.

19. May be removed. Compensation.

20. Board may procure others to prose-

cute suits and share the recovery.

' 21. Presumption of title in favor of lit-

erary board or their assigns.

22. Board barred by time, only when

State is.

23. No sale of swamp lands to be made

except by authority of the General

Assembly.

24. No loan to be made, except, &c.

Section

25. Board of education authorized to

sell, &c, when.

26. Certain powers to be reserved to

State, &c.

27. Meetings of board of education.

28. Investment of funds.

29. Auditor to keep separate accounts.

30. Treasurer.

31. Special deposits. County boards.

32. Chairman, &c, of county board.

33. Powers and duty of county board.

34. Treasurer of county board. Bond.

35. Orders upon county treasurer.

36. Secretary.

37. Appeal from county board.

38. Meetings of county board.

39. Board of examiners.

40. Duty of examiners. Certificates to

applicants.

41. Catalogue of teachers.

42. Select committee. Vacancy.

43. Select committee to be corporate.

44. Duty of committee.

45. To lay off townships. Proviso.

46. Boundaries of districts. Separate

schools.

47. Committee may receive gifts, grants,

&c, for the use of schools. Deeds,

&c.

48. Sites of school houses. When un-

able to obtain sites to report to

commissioners. Commissioners

to appoint assessors.

49. Public schools.

50. Tax for the support of public

schools. Proviso.

51. Employment of teachers. Proviso.

52. Committee to make report of amount

necessary for schools.

53. School year.

54. Teachers to keep registers. Teach-

ers to make report.

55 Teachers to make statement.

56. Apportionment of seoool funds.

57. Eeport of county treasurers.

58. Duty of teachers.

59. Course of study.

60. School laws to be published.

61. State and county capitation taxes.

Proviso.
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Section

62. Overplus of funds.

63. School taxes.

64. Keport of secretary of county board.

Penalty for failing to report.

65. Commissions of treasurers.

66. Committees exempt from militia

duty, &c. Oath.

Section

67. School fund paid to county treas-

urers.

68. Apportionment of funds.

69. Compensation of examiners.

TO. Disturbance of schools, &c, for-

bidden.

71. Duty of township school commit-

tees.

(See Constitution, Article 9.)

Treasurer to

keep account
of receipts,

&c, and re-

port to Assem-
bly.—K.
66, s. 4.

C, c.

Duty of board
in having
swamp lands
surveyed,
drained, &c.
—E. C, c. QQ,

s. 5.

Written con-
sent of owners
to vest title in

corporation.

—

E. C., c. 66, s.

6.

When owners
refuse, how
corporation to

proceed.—E,
C„ c. 66, s. 7.

Lands of per-
sons improved
by canals, &c,
to pay a pro-
portion of ex-

1. The Public Treasurer shall keep a fair and regular account
of all the receipts and disbursements of the literary fund, and
shall report the same to the General Assembly, at the same time
wThen he makes his biennial account of the ordinary revenue

;

and the board shall report to the General Assembly the man-
ner in which the fund has been applied or invested, with such
recommendations for the improvement of the same, as to them
shall seem expedient.

2. The board shall be invested with full power to adopt all

necessary ways and means for causing so much of the swamp
lands to be surveyed as they may think capable of being re-

claimed ; and after said lands, or any part of them, shall be
surveyed, to contract for the construction of canals, ditches,

and other works, necessary for the purpose of reclaiming the

same, upon such terms and conditions as may be prescribed by
the corporation, the contractor giving bond with security for

the faithful performance of the agreement.

3. Whenever it shall be necessary to construct any of said

works on the lands of any individual proprietor, his written

consent, without any formal deed of conveyance of the lands

necessary to the work and its future enjoyment, shall vest the

title thereof in the corporation forever ; and when any infant

or person non compos mentis or feme covert, shall be owner
thereof, his guardian shall be authorized to give such consent

;

and the feme covert and her husband may do so, without any
private examination ; and the consent so given shall be valid

to all intents and purposes.

4. Whenever the consent of the proprietor shall be with-

held, the corporation or their agents may enter on the lands and
lay off so much as may be necessary to be used in said work,
the value of which shall be assessed to the proprietor according

to law ; and, upon the payment thereof, the title shall be vested

in the corporation forever : Provided, that, in the assessment of

valuation the benefit that will accrue to the proprietor by reason

of the improvement, may be likewise reckoned and set off

against the damages.
5. When there are lands owned by individuals which can be

reclaimed by reason of the canals, ditches or other works of the

corporation, the ^ame shall be assessed to contribute an equita-

ble proportion of the costs of said wxorks ; which assessment
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shall be made by the board, or a board of commissioners ap- penae.—R. c,

pointed by them, and the same shall be charged on the lands: c
-

CG
'
S - 8 -

Provided, however, that the corporation, by contract with indi-

vidual proprietors, may agree upon the assessment, and accept

payment thereof in labor or money.
6. The said board may appoint an engineer and surveyor, Board may ap-

and other servants, to plan the works ; they may enact all neces- ^^ survey-

"

sary rules and regulations for surveying and reclaiming the or, &c.--R.

swamp lands ; for assessing the lands of individuals which may c
-'

c
-
tU5

'
s - 9 -

be improved by the works, and for collecting assessments ; and
the assessments shall be published weekly for five weeks in one
of the newspapers published in Raleigh, and also filed in the

office of the clerk of the Superior Court of the county wherein
the lands assessed are situate. If no objections are filed at the

court next after such advertisement, the assessments shall be
confirmed by the court and the lands adjudged liable for the

amount, and execution may be issued for the sale thereof to

satisfy the same, on motion to the court for that purpose ; and
if any reasons be shown against the assessments, they shall be
heard and determined by the court, and the assessments shall

be increased or diminished as the court shall adjudge.

7. The corporation, and their officers or agents, shall have May enter up-

a right to enter upon the lands of all persons whomsoever, for on any lands

the purpose oi surveying; and all the grants and deeds for &c.
S1

Titles^
1

swamp lands, heretofore made, shall be proved and registered swamp lands

in the county where the lands are situate, within twelve vestefin ©or-'

months ; and every such grant or deed, not being so registered poration.

within the time aforesaid, shall be utterably void and of no a ,°c? 6°6,"s. l'o,

effect, and the title of the proprietor in said lands shall revert

to the State : Provided, however, that the provisions of this

section, relating to the registration of grants and deeds, shall

be applicable to the swamp lands only which have been sur-

veyed or taken possession of by, or are vested in the president

and directors of the literary fund of North Carolina, or their

agents.

8. The corporation may sell and convey any part of the May sell re-

lands, which may be reclaimed, for the best price that can be p^eed^of
8 '

obtained, and the proceeds, as also money received on entries and entry-

of vacant land, shall become a part of the principal of the lit- money to be-

erary fund : but they shall not sell any canal by them con- pai.—il a,
structed under this chapter. c -

66
>
s - n -

9. The corporation shall not expend any part of the shall expend
moneys, stocks, or property herein vested in them, for the pur- no money to

pose of reclaiming the said lands, but by direction of the Gen- unk'X&c^—

'

eral Assembly ; and the money received on entries of vacant K - c -> c - 66
>
s -

land shall also be added to the principal of the fund.

10. The board may employ counsel learned in the law to May employ
aid and assist them in the investigation and prosecution of counsel, and

their title to any of their swamp lands ; and they may com- s2-r!c..
promise upon such terms as to them shall seem reasonable and c. 66, s. vs.
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just, for the title, so as to secure to the corporation an inde-

feasible right in said lands.
May buy, or 11. Whenever, in the process of draining, it may be neces-

iands.-E. c, 6ai7> m order to prevent a sacrifice of the interests of the
c 66, s. 14. State, to purchase small tracts owned by individuals, the board

may buy them, or exchange for them some other portions of

the swamp lands ; and the lands thus acquired shall be held

by them as other swamp lands.

Turnpike from 12. The board shall contract, upon such terms and condi-

Pun?o river? ^ons as tneJ may think proper, for the construction of a turn-

—E. c, c 06, pike road from Plymouth, in Washington county, to some
s - lo - point on or near Pungo river, in Beaufort county, the more

effectually to bring into market the public lands in the coun-

ties of Hyde and Washington : Provided, however, that the

board may appoint three commissioners, who, after being duly
sworn to perform the duties assigned them with their best skill

and ability and without partiality, shall have full power to

carry into execution the provisions of this section, as effectu-

ally as the board may do it. And the commissioners thus

appointed shall signify to the board their intention of serving,

within ten days after being informed of their appointment.
Amount ap- 13. For the purpose of making said road, the board may

So^rSor'to dispose °f fiye thousand dollars' worth of the swamp lands, if

give bond. not already done, and appropriate therefor the proceeds, to-
How land may pother with the sum of six thousand dollars directed heretofore
be condemed & -

m

for road.—k. to be advanced out of the money belonging to the board.
a, c. 66,s.i6. ^nc[ the board or the commissioners shall take bond from the

contractor, with good security, in double the amount of the

contract, conditioned for its due and faithful performance.

And if the board or commissioners cannot agree with the

owners of land over which the road will pass, or for land

whereon to erect houses for the use of the hands employed, or

for earth for the use of the road ; or if the owner be a feme
covert, under age, non compos, or out of the State, then, on ap-

plication to two justices of the peace of the county wherein
the lands lie, they shall issue their writ to the sheriff' of the

county, commanding him to summon, within twenty days, a

jury of eighteen disinterested and reputable freeholders, twelve

of whom, after meeting on the premises, being duly drawn
and sworn by the sheriff to act impartially, shall lay off and
value the land required for the construction of said road, and
the damages the owners will sustain by reason of the same

;

and the inquisition shall be returned, under their hands, into

the next Superior Court of the county, and, upon paying the

amounts assessed to the owner of the land or his guardian, or

into the office of the clerk of the court, they, or the contractor

under them, may enter upon the land laid off and use it, and
construct the road thereon ; and the road shall be held, deemed,
and used as a public highway.

Board may 14. Whenever a canal shall be opened from Waccamaw
contribute river to Little river, near where the latter empties into the
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ocean, and it shall have been clearly ascertained that any val- lands for a

uable portion of the said swamp lands have been drained by ^a^am**' to

the said canal, and have been made more valuable thereby, the Little' river.—

board may allow to the individuals opening the canal, such of £ c*> c
-
66

'
H -

the public lands thus drained, and convey the same by deed, as

the board may consider just and reasonable.

15. The board shall inquire into the practicability and ex- Appropriation

pediency of draining certain lands in Carteret county, known of |5,ooo for

as the Open Ground Prairie ; and, should they deem it advan- PrSe.-iTc.,
tageous to do so, may commence the draining thereof; and for c- 66

>
s - 18 -

that purpose, five thousand dollars are appropriated from the

literary fund.

16. Any person who may at any time have obtained a grant Forfeitures of

from the State for any swamp lands which have been surveyed ^s'^^S^k,
or taken possession of by the president and directors of the pay tax.—8.

literary fund of North Carolina, or their agents, and who, or 0., o. 66, b. 19.

his heirs or assigns, shall not have regularly listed the same for

taxation and paid the taxes due thereon to the persons entitled

to receive the same, Fuch grantee, and his heirs or assigns, shall

forfeit and lose all right, title, and interest in the said swamp
lands, and the same shall ipso facto revert to the State, and

be vested in the said corporation upon the same trusts as they

hold other swamp lands ; unless such person, his heirs or

assigns, shall have paid to the sheriff of the county in which
said lands lie, prior to the twenty-first day of January, one
thousand eight hundred and forty-four, all the arrearages of

taxes due on said lands, with interest thereon, from the time

the taxes ought to have been paid.

17. The president and directors of the literary fund of North Agent of

Carolina may annually appoint an agent to superintend and
J
wa^teJ

n
.?

supervise all the swamp lands belonging to the literary fund. e. c, c. 66, s.

18. The agent shall devote his entire attention to the busi- ??.• , ..

, , a ,, , n . . , His duties.

—

ness ; abandon all prior engagements thai may conflict with r. g., e. 68, s.

the interest of the board ; aid and assist counsel in the prepara- 21 -

tion and trial of all suits that may be directed by the board

;

collect information as to the location and value of all said lands
;

survey or have surveyed such tracts of said lands, or such other

lands necessary to ascertain the location of lands belonging to

the board, as he may deem necessary, under the direction of

the board. He shall make reports from time to time to the

board, of all the information he obtains, with such suggestions

as he may deem proper ; and shall prepare a statement of ea<h

tract of land owned by the board, and its location, quantity,

as well as ascertained, and probable value, distinguishing be-

tween those tracts the title to which is doubtful, or good ; and
this statement shall be recorded by him in a book to be kept

by the board, and in a manner, by index or otherwise, easy for

reference.

19. The agent may be removed by the board at any time, May be re_

and another appointed to supply the vacancy, the agent re- moved.

moved being paid a pro rata compensation. The agency may omPensa~
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tion.—R c, be continued in the discretion of the board. The compensa-
c. 6G, s. 22. tion f the agent shall not exceed one thousand dollars ; and,

besides his salary, he shall receive no other compensation for

what he is required to do or have done as aforesaid, except

that the necessary incidental expenses of surveys required as

aforesaid, (not including surveyor's fees,) shall be paid by the

board.

Board may 20. The president and directors of the literary fund shall

Proeure °*rj
rs have full power and authority to agree with any person to

suits,and stare prosecute their claim to any swamp lands in any county or
recovery.—s. counties, or to survey and identify their lands in such counties,

and allow to 6uch person a share of any such land, as a com-
pensation for his services.

Presumption 21. In all controversies and suits for any of the swamp
oftitle in favor lands, to which the said corporation or their assigns shall be

boardor^heir a party, the title to the said -lands shall be taken and deemed
assigns.—R. to be in the corporation or their assigns, until the other party

b
'
s

*
' shall show that he hath a good and valid title to the said lands

in himself.

Board barred 22. No statute of limitation shall affect the title or bar the

wherTstate^s
7 action of the said corporation, or their assigns, unless the same

—K. c, c. 66, would protect the person holding and claiming adversely
*• 25 '

against the State.

No sale of 23. jSTo sales of swamp lands, stocks or other property appro-

to

V

be
1

ma
1

de
lds prated to the cause of education, shall be made, except by the

except by au- authority of the General Assembly, on such terms as shall be

erai

ri

Assem
C
-

n " prescribed by law, and all laws in conflict with this chapter are

biy.—1868-'9, hereby repealed.

xr5?; * v 24. Hereafter it shall not be lawful for the board of education
JNo loan to be ,

,
.

made, except, to loan any amount' of the public funds under their control,

f^g
1870"' 1

' or expend the same for any purpose whatever, except by the

direction of the legislature.

Board of edu- 25. Authority is hereby given to the board of education to

5zedto seii

10r" Per*ect a 8a^e °* tne ^an(^s ne^ by the said board in the coun-

&c, when.— ties of Hyde, Tyrrell and Washington, for the sum of fifty

i869-'70, c. 79. thousand dollars or more, the said sale to be on five years' time,

the interest to.be paid annually and to be secured by the board
under such regulations as the board may deem best.

Certain pow- 26. Provided, That in any sale which shall be made by the
erstobe re- board of education, the following powers shall be expressly re-

State, &.— served to the state, to be reserved under such laws as are now
i872-'3, c. 118. or may be enacted by the General Assembly

:

(1.) To make any expedient regulations respecting the repair

of the canals which have been cut by the State, or enlargement
of said canals

;

(2.) To impose taxes on the lands benefitted by those canals

for their repair, and which shall not be closed
;

(3.) That the navigation of the canals shall be free to all per-

sons, subject to a right in the State to impose tolls, which shall

be spent exclusively in repairing or enlarging said canals to
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Pungo river from the mouth pf the Pungo lake canal down-
wards to Leachville.

(4.) That all land owners on the canals may drain into them,
subject only to such general regulations as now are or hereafter

may be made by the General Assembly in such cases.

(5.) The roads along the banks of the canals shall be public

a-oads.

And provided, further, That the sale authorized by this

section shall in no manner affect the titles of persons who occu-

py any of said lands under grants from the State, and in all

cases where entries have been made grants shall be issued as

now provided by law.

27. The State board of education shall meet at suchtimes Meeting of

as a majority of the members may appoint: Providea)0ti\^t bo
.jP

d
5£j£fc

the Governor may call a meeting at any time. '3, c."go. s. l.

28. The State board oi education niay, from time to time, investment of

as the same shall accumulate, invest the public school funds in ^f^187?""

United States bonds.
29. The State Auditor shall keep a separate and distinct ac- Auditor to

count of the pubic school funds and of the interest and ^ncome
^count^—

*

te

thereof, and also of sucn moneys as may be raised by State, i872-'3,

S

c. 90,

county and capitation tax, or otherwise, for school purposes. s
-
g -

He shall draw his warrants on the State treasurer in favor of
any county treasurer, whenever such county treasurer shall *»

present an order from the State board of education.

30. The State Treasurer shall be the treasurer of the State Treasurer.—

board of education.
J
8*2"' 3

'
c - 90

'

31. The State Treasurer shall receive and hold as a special special depos-

<deposit all school funds paid into the treasury, and pay them its.—IS72 '3,

out only on the warrant of the State Auditor, issued on the
c *

order of the State board of education, in favor of a county
treasurer, which warrant, duly indorsed by the county treasurer

in whose favor it is drawn, shall be the only valid voucher in

the hands of the State treasurer for the disbursement of school
funds.

32. The county commissioners of each county shall consti- Chairman,

tute a board of education for the county. The chairman of * g^g
8^'3

'

the county commissioners shall be the chairman, the register of
deeds the secretary, and the county treasurer the treasurer of

the county board of education.
33. The county board of education shall have supervision of Powers and

the public schools in their respective counties, shall decide all duty of coun-

controversies relating to the boundaries of school districts, or 1872^?, c. 90,

which may arise upon the construction of the school law, and s - *

shall see that the school law is enforced. An appeal, however,
may be taken from any decision of a county board to the State
board of education.

34. The county treasurer of each county shall receive and Treasurer of

disburse all public school funds. But before entering upon the l^^09
"^

1

duties of his office he shall execute a bond with sufficient se- 90, s. s.
'

curity, in double the amount of money which may come into

37
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Order upon
county treas-

urer:— 1872-'3,

c. 90, s. 9.

Secretary.

—

1872-'S, c. 90,

s. 10.

Appeal from
county board.—18*2-' 3, c.

90, s. 11.

Meetings of
county board.
1872-'3, c, 90,
s. 12.

Board of ex-
aminers.

—

1872-'3, c. 90,

s. 13.

Duty of exam-
iners. Certifi-

cates to appli-
cant.—1872-'3,
c. 90, 8. 14.

his possession during any year of his official term, for the faith-

ful performance of his duties as treasurer of the county board
of education. The county commissioners shall from time to

time, if necessary, require the country treasurer to give bone!

and sufficient security, by additional bond or bonds, so as to*

secure the faithful administration of the school funds, and in

default thereof, the commissioners shall be guilty of a misde-
meanor.

S5. All orders upon the- county treasurer for school money
for the payment of teachers, for the purchase of sites for school-

houses, and for half the cost of building, repairing, and fur-

nishing school-houses, shall be signed by the school committee
of the township in which the school is taught or in which the

site or school-house is situated ;, which orders, duly indorsed by
the persons to whoni the same are payable, shall be the only
valid vouchers in the hands of county treasurers for disburse-

ments of school money.
36. The secretary shall record all of the proceedings of the

county board of education, issue all notices and orders pertain-

ing to the public schools, school-houses, sites, or districts, which
notices or orders it shall be the duty of the sheriff to server

and record all school statistics which shall be reported to him
by school committees and board of county examiners, in a book
to be furnished by the county commissioners for the purpose.

37. In all cases in which an appeal may be taken from the

decision of the county to the State board of education, it shall

be the duty of the secretary to send up a transcript of the pro-

ceedings and evidence in the case, together with the written

statements of the parties.

38. The county board of education of each county shall hold

two regular meetings every year on the first Mondays of Feb-
ruary and August, for the purpose of looking after the interests

of the public schools : Provided, that the chairman may call a

meeting of the board at any time. At each regular meeting it

shall be the duty of the board to examine the books and vouch-

ers of the county treasurer, and audit his accounts, and report

to the Superintendent of Public Instruction a full account of

all school funds received and disbursed by the county treasurer.

39. The county board of education of each county shall ap-

point three residents of their county of good moral character

and suitable attainments, who shall be styled " The Board of

Examiners," one of whom shall be designated as chairman.

They shall hold their office one year and until their successors

are appointed. If a vacancy should at any time occur in the

board of examiners, the same shall be filled by the county board
of education.

40. The board of examiners of each county shall examine
all applicants for teachers' certificates at the court-house of the

county on the first Thursdays of Januarj7 and July of every

year, and continue the examination from day to day during

the remainder of the week, it necessary, till all applicants are
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examined. They shall grant certificates to all applicants of

sufficient moral and mental qualification. The board of exam-

iners shall give certificates in three grades, as follows : If appli-

cants are qualified to teach classes in the higher branches of

English, they shall receive certificates of the first grade ; if

qualified to teach only in the ordinary branches of English,

they shall be given a certificate of the second grade ; and all

applicants qualified to teach primary classes only, shall be given

certificates of the third grade. If any person shall apply for

an examination and certificate at any other time, the applicant

shall pay the board of examiners a fee of one dollar. If the

board of examiners should become satisfied that any person to

whom a teacher's certificate has been granted is guilty of any
immoral or disreputable conduct, or is neglectful of or in any
way incompetent to the discharge of the duties of a teacher,

they shall revoke the certificate and give notice to the secretary

of the county board of education.

41. The board of examiners shall deliver to the secretary of Catalogue of

the county board of education on or before the first day of Jg^j
6^-90

October of every year, a catalogue of all the teachers to whom s . 15.
'

they gave certificates during the year, also an abstract state-

ment of the number, race and sex of the teachers, and report

the same to the Superintendent of Public Instruction.

42. In each township there shall be biennially elected by the School com-

qualified voters thereof a school committee of three persons, J^ncy!—1872-
whose duties shall be as prescribed in this chapter. If there '3, c. 90, s. 16.

should at any time be a failure to elect school committeemen in

any township, or if a vacancy should at any time occur, it shall

be the duty of the county board of education to appoint suita-

ble residents of the townships to fill the vacancy, and the per-

sons thus appointed shall exercise all the powers and duties of

a school committee until their successors are elected and
qualified.

43. The school committee of each township shall be a body School com-

corporate by the name and style of " The School Committee of JJjSjJ^ ^!

Township , in the county of ," as the case i872-'8, 0. 90,

may be, and in that name shall be capable of purchasing and s - 17 -

holding real and personal estate, and of selling and transferring

the same for school purposes, and of prosecuting and defending
suit for and against the corporation. All conveyances to school

committees shall be to them and their successors in office.

44. The school committee of each township, within fifteen Duty of coin-

days after their election or appointment, shall meet at some "fcf 9o7s« is"

convenient point within the township, and organize by electing

one of their number chairman, and another of their number
clerk of the school committee.

45. The school committee of the several townships shall lay To lay off

off their respective townships into convenient school districts, JsS^^jjf
consulting, as far as practicable, the convenience of the neigh- s.

19". '
°'

'

borhood, and the wishes of persons interested, and disregard-
ing the township boundaries where convenience requires it.



580 LITEKABY FUND, &C. [CHAP. <o&.

They shall designate the districts by number, as school district

No. 1, school district No. 2, of township , in the
Proviso. mmm f

9
as the case may be : Provided, that

where a district lies in two or more townships, it shall be de-

signated as school district No of the township in which
the school-house is situated ; and the commissioners of adjoin-

ing counties shall have power in cases of great inconvenience
to arrange for the sending of pupils to schools across the lines

of such counties and provide for their payment from the fund
of their school district.

Boundaries of 46. The school committee shall consult the convenience of

ferrate
^e wmte residents in settling the boundaries of districts for

schools.—1872 white schools, and of colored residents in settling the bounda-
-'3, c. 90,8.20. r jes f0Y coiored schools. The schools of the two races shall be

separate ; the districts the same or not, according to the con-

venience of the parties concerned. In cases where there are

two sets of districts in a township they shall be designated as

school districts numbers one, two, three, &c.,for white schools,

or school districts numbers one, two, three, &c, for colored

schools, as the case may be, of township , of &c, as

before stated.

Committee 47. The school committee may receive any gift, grant, do-

^U^nlt nation or devise made for the use of any school or schools
£ii is, gran ib, .......-,.. ,. ,. *'

. i

&c., for the withm their jurisdiction, and in their corporate capacity they

S^eds^&c
—

'
s^a^ lQe anc^ are hereby entrusted with the care and custody of

iS72-'3, c. 90, all school-houses, school-house sites, grounds, books, apparatus,
s. 21. or otjjej. public school property belonging to their respective

jurisdiction, with full power to control the same as they may
deem best for the interest of the public schools, and the cause

of education. When, in the opinion of the committee, any
school-house, school-house sites, or other public school property

has become unnecessary for public school purposes, they shall

return the land to the original owner, his heirs or assigns, if

he or they do desire, on the payment of first cost, and remove
or sell the building after advertisement for twenty days at three

public places in the townships. The deed for the property

thus sold shall be executed by the chairman and clerk of the

committee, and the proceeds of the sale shall be paid to the

township treasurer, for the school expenses in the township.
sites for 48. The school committee may receive suitable sites for

wienraabie* school-houses by donation or purchase. ' In the latter case, they
to obtain site shall report the price to the chairman and secretary of the

commiSoS- county board of education. If the latter are satisfied that the

ers. Oommis- price is not excessive, they shall approve the order of the com-

pdnt?sses-
ap" mittee on tne county treasurer, which said committee are here-

sore. Pay- by authorized to give for the purchase money in favor of the

JrtfSseS" grantor of the land, and upon payment of the order the title to

Appeal.—1872 said site shall vest in the committee and their successors in
-'8, c. 90, s. 22. fgce> Whenever the committee are unable to obtain a suit-

able site for a school by gift or purchase, they shall report to

the county commissioners, and the latter shall thereupon ap-
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point three disinterested citizens, who shall lay off not more
than one acre, and assess the cash value thereof, and report

their proceedings to the county commissioners. If said report

be confirmed b}r the commissioners, the chairman and secretary

of the board of education for the county shall approve the

order which the township school committee shall give on the

county treasurer in favor of the owner of the land thus laid off,

and upon payment or offer of payment of this order, the title

to said land shall vest in the school committee and their suc-

cessors in office : Provided, that improved land shall not be

condemned under the provisions of this section ; andprovided,
further, that any person aggrieved by the action of said com-
missioners, may appeal to the Superior Court of the county in

which said land is situate, upon giving bond to secure said com-
missioners against such costs as they may incur on account of

said appeal not being prosecuted with effect.

49. Every school to which aid shall be given under the pro- Public

visions of this chapter shall be a public school, to which chil- schools.—1872

dren between the ages of six and twenty-one years shall be " '
c '

admitted free of any charge, subject to the restrictions con-

tained in section forty-six.

50. If the tax levied in this chapter for the support of the Tax for the

public schools shall be insufficient to maintain one or more public schools.

schools in each township for the period of four months, then s . 2
4~ '

°'

the county commissioners of each county may levy annually a

special tax to supply the deficiency for the support and main-
tenance of said schools for the said period of four months.
The said tax shall be collected by the sheriff in money, and he
shall be subject to the same liabilities for the collection and
accounting for said tax as he is or may be by law in regard to

other county taxes. The said tax shall be levied on all prop-

erty, credits and polls in the county, and in the assessment of

the amount upon each, the commissioners shall observe the con-

stitutional equation of taxation ; and the fund thus raised shall

be appropriated in the county in which it is collected as pro-

vided in section fifty-seven of this chapter : Provided, that the Proviso.

question of the levy and collection of said tax shall have first

been submitted to the vote of the qualified voters of the county
at an election held at the different election precincts of the
county, under rules and regulations to be fixed by the commis-
sioners, and conforming as near as may be to the rules and
regulations for conducting other elections, except that no new
registration need be made, but the registration books of the
next preceding general election may be used. The penalties

for illegal and fraudulent voting shall be the same as provided
in annual elections.

51. The school committee shall have the authority to employ Employment

and dismiss teachers of the schools within their townships, and i^S^^o
-

shall determine the pay per month to be paid the same: Pro- s. 25.
'

"

vided, however, that teachers of the first grade shall not receive Proviso.

out of the school fund more than two dollars per day ; of the
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second grade not more than one dollar and fifty cents per day

;

and of the third grade not more than one dollar per day ; but
no teacher shall receive any compensation for a less term than
one month. No committeeman shall be a teacher. Nor shall

any committeeman in any way be interested by contract or

otherwise in the erection or repairing of any school-house in

his district.

Committee to 52. The school committees of each township shall annually

amount neces- ma^e an estimate of the amount of money necessary for main-
saryfor taining the schools within their jurisdiction for a period not

- ,

3

h
°c?

1

9o"s!

8
'

72
less ^an *'0lir montns

?
an(i a certified report of said estimate

26.' shall be made to the county commissioners on or before the regu-

lar meeting in February : Provided, that the first estimate and
report as herein required shall be made on or before the first

Monday in April, one thousand eight hundred and seventy-

three.

School year.— 53. The school year shall begin July first and end June
iS72-'3, c. 90, thirtieth.

Teachers to 54. Every teacher or principal of a school to which aid shall
keep registers, be given under the provisions of this chapter, shall keep a

mtakereport. daily record of all absences of pupils and of the grade in schol-
—1872-'3, c. arship and deportment of each. The grade in scholarship shall

be indicated by the numbers 1, 2, 3, 4 and 5 ; 1 representing

the highest or first grade, and 5 the lowest, and the three in-

termediate numbers the three intermediate grades. The grades
in deportment shall be represented by the same numbers and
in the same order. At the end of every term every teacher of

a public school shall deliver to the county treasurer a state-

ment of the length of the term of the school, of the race,

number, sex and average attendance of pupils, and the name of

the district and township in which the school was taught.

Teachers to 55. At the middle and end of every four months' term of a

Sent.—1872- public school, the teacher or principal of the school shall ex-
'3, a' 90, s. 29. hibit to the school committee of the township a statement of

the number of pupils, their average attendance, the length of a

term and the time taught. He shall also exhibit a teacher's

certificate, dated within one year of the time. If the commit-
tee are satisfied that the provisions of this chapter are complied
wTith, they shall give aii order on the county treasurer, payable

to the teacher, for the sum due his school for the time taught.

But they shall in no case give such an order unless the teacher

produce a certificate of mental and moral qualifications from
the board of examiners, dated within one year of the time.

Apportion- 56. The county board of education of every county shall, on

Snds?-^-
1
tne n

'

rst Monday of February of each year, or as soon there-

's, c. 90, s. 30. after as practicable, apportion among the several townships in

the county, according to the number of children in each be-

tween the ages of six and twShty-one years, (which number
shall be ascertained by a census to be taken by the school

committee and reported to the county board of education,) all

school funds which may then be in the possession of or due
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to the county treasurer, specifying how much thereof is ap-

portioned to the children of each race, and give notice thereof

to the school committees of the several townships of the county.

And the school committees in the several townships shall ap-

portion the same in like manner among the several school dis-

tricts, and publish the same by an advertisement posted on the

court-house door of each county. The sums thus apportioned

to the several townships shall be subject to the orders of the

school committees thereof for payment of the school expenses
mentioned in section thirty-five : Provided, however, that in

no case shall the school fund thus apportioned to either race be
•expended for the education of the other race : And provided,

further, that so much of said school fund as shall not be ex-

pended in any school district for the education of the race for

which it was apportioned in any year, shall be added to the

final apportionment to said race in said school districts for the

succeeding year. If the pupils of any public school reside in

different townships, the school committees of each shall give

an order to the teacher for such part of the amount due him
as is proportionate to the number of pupils attending his school

from their township,

57. The county treasurer of each county shall report to the Report of

Superintendent of Public Instruction on the first day of July countyvtreas-

of each year the entire amount of school money received by >s, c. 90, s. 31,

him during the preceding school year, the several sources from i872-'3, c. 192,

which it was derived and the disbursements thereof made by
him, designating the sums paid for schools for the white and the
•colored children respectively, for school-house sites in the sev-

eral townships. At the same time he shall report to the Su-
perintendent of Public Instruction the number of public schools

taught in the county during the year for each race, the num
ber of pupils of each race, their average attendance, the num-
ber of males and the number of females, according to the reports

made to him by the provisions of this chapter.

58. It shall be the duty of all teachers of free public schools Duty of teach-

to maintain good order and discipline in their respective schools, er
®v7~

18
^fr'

a
'

to encourage morality, industry and neatness in all their pupils, ' '

and to teach thoroughly all branches which they profess to

teach. If any pupil should wilfully and persistently violate

the rules of school, such pupil ma}* be dismissed by the teacher
for the current term.

59. The State board of education may recommend the course Course of

-of study to be pursued, the text books' and other means of in- f^c^o"
1

^^
structiou to be used in the public schools: Provided, that no
sectarian or political text books or influences shall be used in

any public school.

60. The Superintendent of Public Instruction shall have tire School laws to

school laws of the State published in pamphlet form and dis- J&jyJ^'gk
tributed to all school officers in the State, on or before the 1st s. 34.

'

day of April of this year, shall have printed all the forms ne-
cessary and proper for the purposes of this chapter, and shall
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State and
county capita-

tion taxes.

—

1872-'3, c. 90,

is. 35.

Proviso,

Overplus of
funds.—1872-
'3, c. 90, s. 3.6

School taxes.
—1872-'3, c.

"
s. 37.90.

Report of sec-
retary of coun-
ty boards.
Penalty for

failure to re-
port.—1872-'3,
c. 90, s. 38.

lS72-'3, c. 192.

look after the school interests of the State at large, and report
to the Governor of the State on or before the third Monday of
November of every year, which report shall give information
and statistics of the public schools, and recommend such im-
provement in the school law as may occur to him ; he shall keep>

his office at the seat of government, and shall sign all requisi-

tions on the auditor for the payment of money out of the State

Treasury for school purposes ; copies of his acts and decisions,,

and of all papers kept in his office and authenticated by his

signature and official seal, shall be of the same force and valid-

ity as the original. He shall be furnished with such room, fuel

and stationery as shall be necessary for the efficient discharge

of the duties of his office as heretofore.

61. All State and county capitation taxes which shall be
levied and collected for school purposes under the Constitution,,

and all others levied by and in pursuance of this chapter for

school purposes, shall be collected and paid to the county treas-

urer of the counties respectively in which the same are collected,

at the same time and under the same rules, regulations and
penalties as are or may be prescribed for the collection and
payment of county taxes, and shall constitute a revenue and
fund for the support of the public schools in said counties re-

spectively, and shall not be used for any other purpose. The
sheriff or other person collecting such taxes shall take the

duplicate receipts of the county treasurer for such payments,
one copy of which shall be transmitted to the auditor of the

State : Provided, that in his settlement with the sheriff for the-

taxes mentioned in this section, the county treasurer shall only

receive money.
62. All the school funds which shall not be required to pay

the school orders of one thousand eight hundred and seventy-

two, shall be added to the school fund for the counties for one
thousand eight hundred and seventy-three. And the school

funds for any year which may not be required for the school

expenses of that year, shall be added to the school fund for the

following year.

63. In addition to the State and county capitation taxes,, ap-

propriated by the Constitution, and other revenues heretofore

provided by law for the support of public schools, there shall

be levied and collected every year for the support and main-

tenance of public schools eight and one-third cents on every

hundred dollars worth of property and credits in the State, and
twenty-five cents on every poll in addition to the taxes in the

revenue law.

64. It shall be the duty of the secretary of the board of edu-

cation for each county to report to the Superintendent of Pub-
lic Instruction on or before the first day of July of every year,

full and accurate statistics, showing the number of school chil-

dren in the county, as reported to the county board of educa-

tion under the provisions of section seventy-one of this chapter*

And if any secretary of a county board of education shall fail
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to comply with the provisions of this section at the time above
stated, he shall be guilty of a misdemeanor, and upon convic-

tion thereof in the Superior Court of his county, he shall be

lined not less than fifty dollars and not more than two hundred
dollars, or imprisoned not less than one month or more than

six months, in the discretion of the court.

65. The county treasurer of each county shall receive as a commis.Hioii-

compensation in full of all services required of him by law, ^1%™™*™'
such a per centum, not exceeding two and a- half, on account 90, s. 39.

'

of receipts and disbursements, as the county commissioners, or
J

8

^

0- '
1

'
c ' 139>

a majority of them, may deem adequate and proper, on the

entire amount of school funds which may pass through his

hands each year, but he shall state the amount of his commis-
sions in his annual statement to the secretary of the State

board of education, as provided for in the fifty-seventh section

of this chapter. The secretary of each county board of education

shall receive such compensation for his services as may be
allowed by the county commissioners, which shall be paid out

of the school fund.

QQ. The school committee shall be exempt from military committee

duty, from working the public roads, and from serving on exempt from

juries, and shall receive no other compensation for their ser- &C.
1

Oat£-
vices. Before entering upon the duties of their office they 18

^r' 3
'
c

-
90

>

shall take an oath before a justice of the peace for the faith-

ful discharge of the duties of that office.

67. The share of the public school fund arising from the in- School fund

crease thereof by investment or otherwise to which each county f^-^g
1

!?7

may be entitled, shall be paid to the county treasurer, or his isii-'B, c. 90,

lawful attorney, upon the order of the board of education and s
-
41,

the warrant of the Auditor, and in like manner shall all pay-

ments from the school fund be made.
It shall be the duty of the State board of education, on Apportition-

the first day of January of every year, to apportion among
JJgJ*,

°

f fm
^

8 -

the several counties of the State all the school funds which B . 42.
'

may then be in the treasury of the State board of education,

and order a warrant for the full apportionment to each county,

upon the requisition of each county treasurer, approved by the

chairman and secretary of the county board of education.

69. Each member of the board of examiners wdio shall com- Compensation

ply with the provisions of this chapter shall receive as a com- —isrS^c!'
pensation for his services two dollars a day for every day he 9°i s - 43 -

may be actually engaged in the examination of teachers at the
times mentioned in the fortieth section of this chapter. It

shall be the duty of the chairman and secretary 01 each county
board of education to draw an order on the county treasurer

for the amount due each member of the board of examiners by
virtue of this section, payable to said examiners. This order
shall be paid by the county treasurer out of the school fund.

70. Every person who shall wilfully interrupt or disturb any Disturbance

public or private school, or any meeting lawfully and peaceably &c

scn
fo°rbid-

held for the purpose of literary or scientific improvement, den!—1872-%
C. J\)y. S« %xiki
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either within or without the place where such school or meet-
ing is held, or injure any school building, or deface any school

furniture, apparatus or other school property, shall be guilty of

a misdemeanor, and, on conviction thereof, shall be lined not
exceeding one hundred dollars, at the discretion of the court.

?hT?schior
n
~ ^ 1

-
Jt sliaI1 be tlie dufc

«}

T 0±* the scn°o1 committee of each

committees.— township to take and return to the county board of education
18 4?"' 3 '

c" 90
' on or before the first day of August in every year a full and
accurate census of the children between the ages of six and
twenty-one years, giving the number in public schools, and the

number who attended no school, designating the race and sex

in all cases. They shall also report the number of public

school-houses and the number of private school-houses, and the

number of academies and colleges in each township.

CHAPTEE 6 9.

MARRIAGE AND MARRIAGE SETTLEMENTS AND
THE CONTRACTS OF MARRIED WOMEN.

Section

1. Who may contract a marriage.

2. Who may not. Proviso.

8. What necessary to a valid marriage.

4. Ministers, &c., not to celebrate a

marriage unless license be deliv-

ered.

•5. License, when issued by register of

deeds. Consent of relation in

writing necessary for license,

when.

«6. Form of license. Particulars of

form. Certificate of marriage.
r

7. Penalty on register for issuing li-

cense unlawfully.

5. Penalty on minister or officer mar-

rying without a license.

9. Eegister of deeds to keep a book of

marriages. Manner of recording

marriages.

10. Penalty on register for failure to re-

cord license and return.

11. Marriage settlements void as to ex-

isting creditors.

12. Marriage settlements void except

from registration.

13. Husband does not become liable for

wife's debt.

14. Liability of wife continues.

15.. In actions against wife copy of suin-

Section

mons to be served on husband.

Judgment not rendered against

husband.

16. Husband may be ordered to pay

costs or discharged from defence.

17. Wife not capable of contracting

without her husband unless a free

trader.

18. Married woman may become a free

trader.

19. How. Written form of free traders.

20. A free trader from date of registra-

tion.

21. Copy from register's books evi-

dence.

22. How she may cease to be a free

trader. Public notification given.

23. Woman living separate from her

husband may be a free trader.

24. Wife abandoned, &c, by her hus-

band.

25. Husband liable jointly with wife for

torts and costs and fines in crimi-

nal actions.

26. What leases, &c, by wife valid and

what not without privy examina-

tion.

27. What contracts between husband
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Section

aud wife not valid without the

sanction of the judge, &c.

28. What contracts between husband

and wife valid.

29. Savings from separate estates of

wife.

30. Husband tenant by courtesy, when.

31. Power of married women to make a

will.

32. How personal estate of a married

Section

woman intestate shall be distri-

buted.

33. Eeal estate of wife not to be sold or

leased without her consent. Hus-

band's interest exempt from execu-

tion.

34. Feme may insure husband's life

and will the interest. If she sur-

vives,to be assets to pay his debts

in certain cases.

1. All unmarried male persons of sixteen years, or upwards, Who may con

of age, and all unmarried females of fourteen years, or upwards, aS?—im-%
of age, may lawfully marry, except as hereinafter forbidden. c. 193, s. l.

2. All marriages between a white person and a negro or In- Who may not.

dian, or between a white person and a person of negro or In- J^
8
!.

1" 2̂, c '

dian descent, to the third generation, inclusive, or between any
two persons nearer of kin than first cousins, or between a male
person under sixteen years of age and any female, or between
a female person under fourteen years of age and any male, or

between persons either of whom has a husband or wife living

at the time of such marriage, or between persons either of

whom is at the time thereof physically impotent, or is incapa-

ble of contracting from want of will or understanding, shall be
void : Provided, that no marriage followed by cohabitation

and the birth of issue shall be declared void after the death of

either of the parties for any of the causes stated in this section,

except for that one of the parties was a white person and the

other a negro or Indian, or of negro or Indian descent to the

third generation inclusive, and for bigamy.
3. The consent of a male and female person who may law- What necessa-

fully marry, presently to take each other as husband and wT
ife,

carriage?--
freely, seriously and plainly expressed by each in the presence I87i-'2,c. 193,

of the other, and in the presence of an ordained minister of any s> 3 -

religious denomination, or of a justice of the peace, and the con-

sequent declaration by such minister or officer that such per-

sons are man and wife, shall be a valid and sufficient marriage :

Provided, that the right of marriages among the society of
Friends according to a form and custom peculiar to themselves,
shall not be interfered with by the provisions of this or any
other section of this chapter.

4. 'No minister or officer mentioned in the next preceding Ministers, &c,

section shall perform a ceremony of marriage between any two brat^marriage
persons, or shall declare them to be man and wT

ife, until there unless a li-

shall be delivered to him a license for the marriage of the said n^erecL—mi
persons, signed by the register of deeds of the county in which -% c. 193, s. 4.

the marriage is intended to take place, or by his lawful deputy.
5. Every register of deeds shall, upon application, issue a License, when

license .for the marriage of any two persons : Provided, it shall by^eSte^of
appear to him probable that there is no legal impediment to such deeds?—mi-
marriage : Provided, nevertheless, that where either party to

' 2
'
c

*
193

'
s

"
5 '
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the proposed marriage shall be under eighteen years of age, and
shall reside with the father, or mother, or uncle, or aunt, or
brother, or elder sister, or shall reside at a school or be an or-

phan and reside with a guardian, the register shall not issue a
license for such marriage until the consent in writing of the
relation with whom such infant resides, or if he or she resides

at a school, of the personby whom said infant was placed at

school, and under whose custody and control he or she is, shall

be delivered to him, and such written consent shall be filed and
preserved by the register.

Form of li- 6. License shall be in the following or some equivalent
cense. Parti- form :

" To any ordained minister of any religious denomina-
eulars of form. *• , -• r> ,-* n ^ „—i87i-'2, o.

tlon
> or to any justice of the peace lor county." A.

193, s. 6. B. having applied to me for a license for the marriage of C. D.,

(the name of the man to be written in full) of (here state his

residence,) aged years, (color as the case may be) the
son of (here state the father and mother, if known, state whether
they are living or dead, and their residence, if known ; if any
of these facts are not known, so state,") and E. F. (write the
name of the woman in full) of (here state her residence) aged
(here state the number of) years, color (as the case may be) the
daughter of (here state the names and residence of the parents,

if known, as is required above with respect to the man.) If

either of the parties shall be under eighteen years of age, the
license shall here contain the following :

" And the written
consent of G. H., father (or mother, &c, as the case may be)

to the proposed marriage having been filed with me) and there

being no legal impediment to such marriage known to me, you
are hereby authorized, at any time within one year from the

date thereof, to celebrate the proposed marriage at any place

wuthin the said county. You are required within two months
after you shall have celebrated such marriage, to return this

license to me, at my office, with your signature subscribed to

the certificate under this license, and with the blanks therein

filled according to the facts, under penalty of forfeiting two
hundred dollars to the use of any person who shall sue for the

same. Issued this .... day of , 18 ...

.

L. M.,
Register of Deedsfor county.

Certificate to be filled up and signed by the minister or offi-

cer celebrating the marriage, and also to be signed by one or

more witnesses present at the marriage, who will add to their

names their places of residence :
" I, $". O., an ordained min-

ister of (here state to what religious denomination, or justice

of the peace, as the case may be) united in matrimony (here

name the parties,) the parties licensed above, on the .... day
of , 18 . . . j. at the house of P. E-., in (here name the

town, if any, the township and county,) according to law.

N. O.

Witnesses present at the marriage

:

S. T.j of (here give the residence.)
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on7. Every register of deeds who shall knowingly or without Penalty

reasonable inquiry issue a license for the marriage of any two I2og McwL?"
persons to which there is any lawful impediment, or where unlawfully.—

either of the persons is under the age of eighteen years, with- s>
\~

'

out the consent required by section five of this chapter, shall

forfeit and pay two hundred dollars to any person who shall

sue for the same.

8. Every minister or officer mentioned in section three of Penalty on

this chapter, who shall marry any couple without a license officer marry-

being first delivered to him, as required by this chapter, or jpg without a

after the expiration of such license, or who shall fail to return '^cfiS" s. s"

such license to the register of deeds within two months after

any marriage celebrated by virtue thereof, with the certificate

appended thereto duly filled up and signed, shall forfeit and
pay two hundred dollars to any person who shall sue therefor,

and shall also be deemed guilty of a misdemeanor.
9. Every register of deeds shall keep a book (which shall be Register of

furnished on demand by the county commissioners of his abo^Vofmar?
county) on the first page of which shall be written or printed : oagsa.—1871-

" Record of marriage licenses and of returns thereto, for the
'

2; c * 103
'
s

'

9'

county of , from the .... day of , 18 .... to

the .... day of . . , , 18 . . , both inclusive." In said book
shall be entered, alphabetically, according to the names of the

proposed husbands, the substance of each marriage license and
of the return thereupon, as follows : The book shall be divided

by lines with columns which shall be properly headed, and in

the first of these, beginning on the left, shall be put the date of

issue of the license ; in the second, the name in full of the in-

tended husband with his residence ; in the third his age ; in the

fourth, his color ; in the fifth, the name in full of the intended
wife, with her residence ; in the sixth, her age ; in the seventh,

her color: in the eighth, the name and title of the minister or

officer who celebrated the marriage ; in the ninth the day of

the celebration ; in the tenth, the place of the celebration ; in

the eleventh, the names of all or at least three of the witnesses
who signed the return as present at the celebration. The
original license and return thereto, shall be filed and preserved.

10. Any register of deeds who shall fail to record, in the Penalty on

manner above prescribed, the substance of any marriage license faffu?<Tto°rV
issued by him, or who shall fail to record, in the manner above cord license

prescribed, the substance of any return made thereon, within J^j^ii
ten days after such return made, shall forfeit and pay two hun- s. 10.

dred dollars to any person who shall sue for the same.
11. Every contract and settlement of property made by any Carriage set-

man and woman, in consideration of a marriage between them, l^existSg
for the benefit of such man or woman, or of their issue, whether creditors.—

the same be made before or after the marriage, shall be void
*'

n'
2
*

°' 193,

as against creditors of the parties making the same respective-
ly, existing at the time of such marriage, if the same is ante-
nuptial, or at the time of making such contract or settlement,
if the same is post-nuptial.
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Marriage set- 12. Every such contract and settlement of property shall be

except
t

from
K

vo^ a8 against the creditors of or purchasers from the husband
registration.— and wife respectively, as to any lands, tenements or heredita-

s

8

'iV.'

2
'

°' 193
' ments, and chattels real, conveyed or agreed to be conveyed
thereby, except from the registration thereof in the county in

which such lands, tenements and hereditaments or chattels real

lie, and as to any personal property conveyed or agreed to be
conveyed thereby, except from the registration in the county
in which such husband and wife at the marriage, or at the

making thereof, if after the marriage, shall reside.
Husband does 13. J$ man by marriage shall incur any liability for any

liable^
116

debts owing, or contracts made, or fur wrongs done by his wife
wife's debt.— before the marriage.
1871 9 e 193

s. is"
'

' 14. The liability of a feme sole for any debts owing, or
The liability contracts made, or damages incurred by her before her mar-

u<^-i87°£'2
n" riage shall not be impaired or altered by such marriage,

c 193, s. 14. 15. In all actions brought against a married woman, who is

against°wife, n°t a free trader, (as hereinafter provided for,) a copy of the
copy of sum- summons shall be served upon the husband also, and on the

served
1

on bus- motion to the court in which the action is pending, he may be
band.—1871- allowed, with her consent, to defend the same in her name and
^2,

c. 193, s.
hehalf, hut no judgment shall be given against him, upon any
liability claimed against her arising before the marriage or upon
any contract made by her alone after her marriage.

Husband may 16. Whenever any husband shall be allowed to defend for

pay°coitsOT
t0 ms w ê

i
ne may De ordered to pay costs for any misconduct,

discharged and may be discharged from the conduct of her defence, if it

—i87i
d
-^2

en
c

Ce
' shall appear to the court that his defence is not bona fidem

193, s. 16! ' her interest.

Wife not ca- 17. No woman during her coverture shall be capable of

tractin^ with-
making any contract to affect her real or personal estate, ex-

out her hus- cept for her necessary personal expenses, or for the support of

freetrader

—

a tne fam%> or such as may be necessary in order to pay her

i87i-'2, c. 193, debts existing before marriage, without the written consent of
s. 17. her husband, unless she be a free trader, as hereinafter allowed.

A married 18. Every married woman of the age of twenty-one years or
woman may upwards, with the consent of her husband, may become a free

trader.—1871- trader in the manner following

:

% c. 193, s. 18. 19. (i.) By ante-nuptial contract, proved and registered as
How. Writ- t . V y J

. -,
r ' r &

ten form of hereinalter required ; or,

free traders.— (2.) She and her husband shall sign a writing in the follow-
1871-2 c 193 • • i «

s. 19.
' '

' mg or some equivalent form :

" A. B., of the age of twenty-one years or upwards, wife of

C. D., of county, with his consent, testified by his

signature hereto, enters herself as a free trader from the date

of the registration hereof.

(Signed) A. B.,

0. D.
Witness: E. F.

Registered this day of , 18 . .

.
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The said writing may be proved by the subscribing wit-

ness, or acknowledged by the parties before any officer

authorized to take the probate of deeds, and shall be filed and
registered in the office of the register of deeds for the county

in which the woman proposes to have her principal or only

place of business.

20. From the time of the registration of the writing, men- A free trader

tioned in the next preceding section, the married woman there- registration.—

in mentioned, shall be a free trader, and authorized to contract 187j"' 2
>
c - 198 ?

and deal, as if she were &feme sole.

21. A copy of such writing, duly proved and registered, and Copy from

certified by the register of the county in which the same is ^Sk^evi-
registered, shall be admissible in evidence as certified copies of dence.—un-
registered deeds are, or may be allowed to be. 2a'.

C
'
193

'
S *

22. The right of a married woman to act as a free trader How she may

may be ended at any time by an entry by her, or by her attor-
freetrader

*

ney, in the margin of the registration of the writing above Public notifi-

mentioned, to the effect that from the date of such marginal ^Sm^6*"

entry, she ceases so to act, and by publication to that effect 193, s. 22.'

weekly, for three weeks, in some newspaper published in the

county in which she had her principal or only place of busi-

ness, or if there shall be none so published, then in any other

convenient newspaper. But such entry and publication shall

not impair any liabilities incurred previously thereto, nor pre-

vent such married woman from becoming liable afterwards to

any person whom she may fraudulently induce to deal with

her as a free trader.

23. Every woman who shall be living separate from her bus- Woman living

band, either under a judgment of divorce a inense et tkoro, or he? nusband
m

from the bonds of matrimony, by a competent court, or under may be a free

a deed of separation, executed by said husband and wife, and >2 oJUmTb. 2&.

registered in the county in which she resides, shall be deemed
and held, from the docketing of such judgment, or from the

registration of such deed, a free trader.

M:. Every woman whose husband has abandoned, or shall Wife abandon-

abandon her, or shall maliciously turn her out of doors, shall herhusWd.
be deemed a free trader, so far as to be competent to contract ~\ S>I[JJ ,

>
c '

and be contracted with, and to bind her separate property, but '

the liability of her husband for her reasonable support shall

not thereby be impaired.

25. Every husband living with his wife shall be jointly liable Husband lia-

with her for all damages accruing from any tort committed by wi^°wifefor
her and for all costs and fines incurred in any criminal proceed- torts and costs

jng against her. %*£$£
26. No lease or agreement for a lease or sub-lease or assign- tions.—lsu-

ment by any married woman, not a free trader, of her lands or
'

2
|'

c
'
193

'
s *

tenements, or chattels real, to run for more than three years, what leases,

or to begin in possession more than six months after its execu- *
ti^and^

tion, or any conveyance of any freehold estate in her real prop- whatnot,

erty, shall be valid, unless the same be executed by her and ^te^xlnTma-
her husband, and proved or acknowledged by them, and her tion.—isn-%J

c.198,8.26.



592 MARRIAOE AND MARRIAGE CONTRACTS. [Ch. 69.

free consent thereto, appear on her examination separate from
her husband, as is now or may hereafter be required by law in

the probate of deeds offemes covert.

What contract 27. No contract between a husband and wife made during
between hus- coverture shall be valid to affect or change any part of the real

not to be valid estate of the wife or the accruing income thereof, for a longer
unless with time than three years next ensuing the making of such con-

judge, &c— tract, or to impair or change the body or capital of the per-
isti-'2, c. 193, sonal estate of the wife, or the accruing income thereof, for a

longer time than three years next ensuing the making of such
contract, unless such contract shall be in writing, and be duly

pruved as is required for conveyances of land ; and upon the

examination of the wife separate and apart from her husband,
as is now or may hereafter be required by law in the probate of

deeds ot feme coverts, it shall appear to the satisfaction of such

officer that the wife freely executed such contract, and freely

consented thereto at the time of her separate examination, and
that the same is not unreasonable or injurious to her. The
certificate of the officer shall sta'e his conclusions, and shall be
conclusive of the facts therein stated : Provided, that the same
may be impeached for fraud as other judgments may be.

What con- 28. Contracts between husband and wife not forbidden by

husbanded
311 tne next preceding section and not inconsistent with public

wife valid.— policy are valid, and any persons of full age about to be mar-

1
8
28~'

2
'
c * 193

' ried, and subject to the next preceding section, any married
persons may release and quit claim dower, tenancy by the cour-

tesy, and all other rights which they might respectively acquire

or may have acquired by marriage in the property of each

other ; and such releases may be pleaded in bar of any action

or proceeding for the recovery of the rights and estates so re-

leased.

Savings from 29. The savings from the income of the separate estate of
separatees-

^ £}ie w jfe? are ner separate property. But no husband who,

i87i-'2, c. 193, during the coverture (the wife not being a free trader under
s

-
29 - this chapter,) has received, without objection from his wife, the

income of her separate estate, shall be liable to account for

such receipt, for any greater time than the year next preceding

the date of a summons issued against him in an action for such

income, or next preceding her death.

Husband ten- 30. Every man who hath married, or shall marry a woman,
ant

^p ^" and by her have issue born alive, shall after her death, he sur-

1871-' 2,

e

c.' 193, viving, be entitled to an estate as tenant by the courtesy during
s - 30 - his life, in all the landa, tenements, and hereditaments, where-

of his said wife was beneficially seized in deed during the

coverture, wherein the said issue was capable of inheriting,

whether the said seizin was of a legal or of equitable estate.

Power of mar- 31. Every married woman shall have power to devise and
ried women to bequeath her real and personal estate, as if she were a feme
i87i-'2, c. i93~ sole ; and her will shall be proved as is required of other wills

;

s. 81. Provided, nevertheless, That no will made by any married

woman, shall be held to deprive her husband, surviving, of his
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estate in her real property, as tenant by the courtesy, as defined

in the next preceding section.

32. Ii' any married woman shall die wholly or partially in- How the per-

testate, the surviving husband shall be entitled to administer sonal estate of

on her personal estate, and shall hold the same, subject to the man intestate

claims of her creditors and others having rightful demands shailbedistri-

against her, to his own use. If the husband shall die after his >2, c. 193, s.'

wife, but before administering, his executor or administrator or S2 -

assignee shall receive the personal property of the said wife, as

a part of the estate of the husband, subject as aforesaid.

33. No real estate belonging at the time of marriage to fe- Real estate of

males, married since the third Monday of November, A. D.
^ofd Pleased

one thousand eight hundred and forty-eight, nor any real estate without her

by them subsequently acquired, nor any real estate acquired on ^^band's m-
and since the first day of March, A. D. one thousand eight terest exempt

hundred and forty-nine byfeme coverts, who were such on the ffom^execu-

said third Monday of November, A. D. one thousand eight . 56, s. i.
"'

hundred and forty-eight, shall be subject to be sold or leased

by the husband for the term of his own life, or any less term
of years, except by and with the consent of his wife, first had
and obtained, to be ascertained and effectuated by deed and
privy examination, according to the rules required by law for

the sale of lands belonging to feme coverts. And no interest

of the husband whatever in such real estate shall be subject to

f ale to satisfy any execution obtained against him ; and every
such sale is hereby declared null and void.

34. Anyfeme covert, in her own name, or in the name of a Feme may in-

trustee with his assent, may cause to be insured for any definite u
u^"vj

time the life of her husband, for her sole and separate use ; and will the

and she may dispose of the interest in the same by will, not- ^
teresL

.

If

withstanding her coverture : Provided, however, that when the to be assets to

annual premium for insurance shall exceed three hundred dol- pay his debts,

lars, and shall not be paid altogether out of her own separate cases.—K. c,
estate, or by some friend for her, the sum due on the insurance c

-
56

>
s

-
2 -

on the death of her husband, she surviving, shall, in case of the

insolvency of the estate, be applied to the discharge of his

obligations, contracts, and liabilities.

CHAPTER 7 0.

MASTER AND SEEVANT.

bECTION

1. Persons enticing servant from em-

ployer may be sued.

Section

2. Additional penalty.

1. If any person shall entice, persuade and procure any ser- Persons enti-

vant by indenture, or any servant who shall have contracted in cius servant

38
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1866, c. 58.

from employer writing to serve Iiis employer, to unlawfully leave the service
may be sued. f ^jg master or employer ; or,, if any person shall knowingly

and unlawfully harbor and detain, in his own service, and from
the service of his master or employer, any servant who shall

unlawfully leave the service of such master or employer ; then,,

in either ease, such person and servant may be sued, singly or

jointly, 'by the master, and, on recovery, he shall have judg-

ment for the actual double value of the damages assessed.

2. In addition to the remedy given in the preceding section

against the person and servant violating the provisions of the-

above section, such person and servant shall also pay a penalty

of one hundred dollars to any person suing for the same, singly

or jointly, one-half to his use, and the other to the use of the-

poor of the county where suit is brought, and the offender shall

moreover be guilty of a misdemeanor, and fined at the discre-

tion of the court, not exceeding one hundred dollars and im-
prisoned not exceeding six months.

Additional
penalty.—
31867, c. 124.-

CH AFTER 7 1 .

MILITIA.

Section

1. Of whom composed. Exemptions.

2. How divided.

3. United States army regulations to

govern.

4. Adjutant General to be appointed.

5. Officers, how commissioned.

6. Officers to take oath.

7. White and colored militia in dis-

tinct companies.

8. Who exempted from duty.

9. Members of fire companies ex-

empted. Also persons of con-

scientious scruples.

10. Further exemptions from militia

duty.

11. Officers to enroll and make re-

turn of exempts.

12. Persons enrolled to equip them-

selves. Forfeitures for neglecting

to equip.

13. How infantry shall be divided.

14. Regiments and brigades and divis-

ions, how distinguished.

15. Officers of infantry, their grade and

how appointed.

16. Governor may appoint four aids-de-

camp.

17. Uniform of officers..

18. Officers to hold commissions three

years and equip within- one. Pen-

alty.

19. To give notice of their absence.

20

.

To deliver to their successors money
or papers.

21,' Eules of discipline. Adjutant gen-

eral to distribute Upton's tactics T

and how.

22. Captains' dictricts, how laid off.

Boundary lines in regiments of

same county, how altered.

23. Regulations as to company musters.

24. Company eourts martial. How to

proceed. Appeal allowed. Exe-

cution from courts martial ; how
and to whom issued. Penalty on

sheriff or constable for neglect.

25. Company musicians, how appoint-

ed ; their privileges.

26. Road hands not to be ordered out

on muster day.

27. Captains to make returns, when.

28. Regimental or battalion musters.

Where held. Duty of colonel.

Penalty for neglect of duty.
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Section

29. Penalty on officers failing to attend

reviews or musters.

30. Commandants of regiments, &c, to

give notice ofreviews, &c.

SI. Commissioned officers of regiments,

&c, to exercise day before review.

Penalty for failure.

32. Penalty on officers and privates for

misbehavi%.

33. Persons on muster ground failing to

do duty, arrested.

34. Attending muster, exempt from ar-

rest in civil cases. Not to pay tolls

or ferriages.

35. Eegimental and battalion courts-

martial. Their power and duties.

36. Duty of pay masters.

37. Officer's oath, on court-martial.

38. Proceedings against delinquents.

39. Courts-martial may adjourn.

40. Duties of officers as to fines. Pen-

alty for default on captains.

41. Eeturns by commandants of regi-

ments.

42. Duties of generals as to reviews.

43. Eeturns by brigadier and major gen-

erals.

44. Penalty on general officer, &c, fail-

ing to review or muster ; or to make
returns, or be equipped. No officer

to be deprived of bis commission

without trial.

45. Duty of adjutant general.

46. In certain cases returns and orders

sent through postoffice.

47. Governor may remit fines and pen-

alties.

48. Eegiments of cavalry, how formed,

&c.

49. Troops of cavalry, when to muster,

and how returns made. Who to

command when mustering with

infantry.

50. Field officers of cavalry to review

and make returns.

51. Cavalry courts-martial to be held.

52. Fines of cavalry officers and pri-

vates, same as in infantry.

53. Cavalry fines, how appropriated.

54. Duties of adjutants of regiments.

55. Certain sections of this chapter to

apply to cavalry.

56. Commissions in cavalry.

57. Volunteer companies of artillery,

&c, may be formed.

Section

58. May choose their uniform. To be

under the commander of the regi-

ment, and do duty, &c.

59. Eegiments of volunteer companies

may be formed. Field officers of,

how chosen.

60. Captains, lieutenants, non-commis-

sioned officers, how elected or ap-

pointed.

61. Company to muster once in three

months. May make rules for their

government.

62. Officers of volunteer regiments to

make returns.

68. Volunteers, not to return to infantry,

but by permission, &c, Shall

serve in infantry, till they equip.

64. Volunteer regiments to be reviewed.

65. Vacancies in field officers of, how
filled.

66. Certain section concerning infantry,

to apply to artillery, &c.

67. General courts-martial, how ap-

pointed and held.

68. Officers of, how selected.

69. Eank of the officers.

70. Officers of, regularly detailed.

71. How detailed.

72. Courts- martial, how constituted.

73. Officers of, how to rank ; to be

sworn.

74. Witnesses, how summoned.

75. How sworn.

76. Eules for courts-martial. Penalty

on officers, for not attending.

77. Duty of judge advocate.

78. Prooceedings against officers arrest-

ed, refusing to attend.

79. Perjury before courts-martial.

80. For what conduct officer cashiered.

81. Detachments of militia for United

States service.

82. Substitutes received.

83. Vacancies in detachments, under

rank of field officers, how supplied.

84. A militia-man after one tour, ex-

empt, &c.

85. Penalty for neglecting duty when
ordered out by civil authority.

86. Seven justices may call out militia in

invasions or insurrections.

87. Duty of officer on such requisition.

88. Commanding officer called out, to

notify his superior. Superior to

notify the Governor.
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Sectiok

89. Three justices may order out militia

to suppress outlawed persons.

90. Militia called into service to be paid.

91. By whom paid.

92. Pay of militia in service.

98. Punishment for refusing to appear

on call or alarm given.

94. Punishment for desertion.

95. How volunteer companies may be

incorporated.

Section

96. Privates by ten years' service in such

company relieved from further

duty.

97. Commissioned officers exempt by
eight years' service.

98. Arms, how procured when briga-

dier general dead or absent.

99. Private acts in relation to militia

not repealed. #

Of whom com-
posed. Ex-
emptions.

—

1868, c. 22, s.

1.

How divided.
1870-'!, c. 34.

1868, c. 22, s.

2.

United States

Army Eegula-
tions to gov-
ern.—1S6S, c.

22, s. 3.

Adjutant gen-
eral, to be ap-
pointed.

—

1868, e. 22, s.

L

Officers, how
commission-
ed.—1868, c.

22, s. 5.

Officers to take
oath.—1869-
'70, c. 164.

White and col-

ored mltitiain
distinct com-
panies.—1868,
e. 22, s. 9.

Who exempt-
ed from duty.
—E. C, c. 70,

s.2.

(See Constitution, Article XII.)

1. The militia of North Carolina shall consist of those liable

to military duty, and every person so liable shall be required to

serve, in the same unless he shall pay to the county treasurer a

yearly contribution of two dollars, or be exempted under the

certificate of some practicing physician on account of bodily

infirmity.

2. The militia shall consist of companies, regiments, brigades

and divisions as now required by law.

3. The regulations of the United States army shall be ad-

hered to as near as practicable in organizing the militia of this

State.

4. The Governor shall appoint one Adjutant-General, who
shall receive a salary of one hundred dollars per month, and
necessary travelling expenses while organizing and supervising

the militia, and after the militia shall have been fully organized,

said salary shall be reduced to three hundred dollars per annum.
5. The Governor shall appoint and commission all officers.

6. All officers in the militia shall take and subscribe the oath

required of officers by the Constitution of the State of North
Carolina.

7. The white and colored militia shall be enrolled in separate

and distinct companies and shall never be compelled to serve

in the same companies.
8. The vice-president of the United States, the officers,

judicial and executive, of the United States, the members of

both houses of Congress and their respective officers; the

judges of the Supreme and Superior Courts of law, and justices

of the peace, the Secretary of State, Auditor, Treasurer,

the Governor's private secretary, Attorney-General, solicitors,

the clerks of the several court's of record, the State printer,

high sheriffs of the several counties, physicians and sur-

geons, ordained ministers of the gospel of every denomina-
tion, all custom-house officers, postmasters, and stago-drivers

or mail carriers, employed in the care and conveyance of the

mail to the post-offices of the United States, all ferrymen em-
ployed on any ferry of a public road, provided the same shall

not exceed one superintendent and one other to each ferry, all

millers of public mills, provided that this exemption shall ex-

tend, as to each mill, to one person only subject to do military
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duty, whose occupation and daily employment it is to attend

and perform the duty of a public miller, all inspectors of produce,

all branch and licensed pilots, all mariners actually employed
in the sea service of the United States, or of any merchant, all

officers and students of the university and all other seminaries

of learning within the State, the lock-keepers on the dismal

swamp canal, superintendents of common schools, mem-
bers of the committee of examination of teachers of. com-
mon schoolsjHbachers and pupils of common schools while

engaged as such, shall be exempted from military duty

:

Provided, always, that nothing herein contained shall be so

construed as to exempt any person from performing duty, in

case of invasion or insurrection in the State.

9. The members of the several fire companies, so long as ^"oomp^ea
they shall continue such, that may be established in the State, exempted.

shall be exempted from all militia duty, except in time of war, Also persons
.
r

,. rp, , .«" p r „ ' otconscien-
mvasion, or insurrection. I he captain of every nre company, tious scruples.

once a year, shall make a regular return to the colonel com- ~^- c *' c -
fJ0

-

mandant of the regiment, by the fifteenth day of October,

(under the penalties imposed on captains of militia companies
for failure of making return,) in the limits of which the com-
pany exists, of all persons belonging to said company liable to

muster, and the colonel of the regiment shall include them in

his regular annual returns to the general of the brigade and ad-

jutant-general. Persons having scruples of conscience against

bearing arms, who shall produce to the captains of their re-

spective districts, certificates, signed by the clerks of their re-

spective churches, that they are regular members thereof, and
shall make oath or affirmation before a justice of the peace
that they are, from religious scruples, averse to bearing arms,

and shall also produce a certificate from such justice that such
oath or affirmation has been duly made, shall not be compelled
to muster or perform military duty, except in cases of insur-

rection or invasion, or pay any tax for exemption ; but they
shall be subject to taxation in time of insurrection, invasion,

or war, and also to furnish their quota of men or pay an
equivalent.

10. Any citizen of the State who has faithfully served as an Further ex-

active fireman in this State in an organized fire company for a rSmia duty.--

period of seven consecutive years may obtain exemption from iS69-'70, c.

jury duty and, except in time of insurrection or invasion, from '

s
' '

militia duty, by procuring a certificate of the facts aforesaid

from the principal officer of the company in which the service

was Tendered, or if the company has been disbanded then on
affidavit of the facts of such service by some officer or member
of the late company in which such service was rendered shall

be sufficient to entitle the holder thereof to such exemption.
11. The captains or commandants of companies shall enroll, ^luSi ^ak"

and keep enrolled, all within the limits of their respective dis- return of ex-
e

tricts, who are exempt from performing militia duty by law emPts-~E - c -'

except in time of invasion or insurrection, and shall return the
c. 70, s. 4,
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Persons en-
rolled to equip
themselves.
Forfeitures for

neglecting to

equip.—R. C,
e. 70, s. 6.

How infantry
shall be di-

vided.—E. C.
c. 70, s. 7.

Eegiments,
brigades, and
divisions, how
distinguished.
1866, c. 23, s.

1.

number of exempts in their annual returns to the comman-
dants of regiments, who shall make a like return of all exempts
in their respective regiments in their annual returns to the

brigadier and adjutant generals, regulations for which annual
reports are hereinafter prescribed.

12. Every citizen enrolled and notified, as is directed in this

chapter, shall, within six months thereafter, provide himself
with a good musket, smooth bored gun or good rifle, shot

pouch, and powder-horn, and shall appear so (fcied and ac-

coutred, when called out to exercise or in actual service ; the

commissioned officers shall severally be armed with a swrord or

hanger, or an espontoon ; and every citizen, so enrolled and
providing himself with arms and accoutrements as herein di-

rected, shall hold the same exempt from all suits, executions, or

sales for debts, or for the payment of taxes ; and if he shall fail

to provide himself with arms and accoutrements, as herein di-

rected, and if the commissioned officers of his company shall

deem him in sufficient circumstances to equip himself, he shall

forfeit and pay for want of a good, serviceable musket, gun or

rifle, fifty cents. And all parents, and masters shall furnish

those of the militia, who shall be under their care or command,
with the arms and equipments above mentioned, under the like

penalty for each neglect. If the company court-martial, after

examination on oath, shall adjudge any person enrolled to be in-

capable of providing himself with arms and accoutrements, as

here required, they shall make report thereof to the next reg-

imental or battalion court martial, as the case may be, who
may, if it shall appear necessary, exempt such person from the

fines here imposed, "until such arms and accoutrements shall be
provided and delivered to him by the court-martial, who shall

take security for the safe-keeping of such arms and accoutre-

ments to be returned when required.

13. The infantry shall be divided into divisions, brigades,

regiments, battalions, and companies ; each division shall con-

sist of at least two brigades ; each brigade of at least four reg-

iments, each county forming at least one regiment; each regi-

ment, when convenient, shall consist of at least twro battalions

;

each battalion of five companies; and each company of forty-

five privates.

14. The following are declared to be the regiments, brigades,

and divisions of the infantry, to be known and distinguished

as here designated, namely :

Brigades.

1st.

Counties. No. Reg't.

Currituck..

Camden . .

.

Perquimans
Pasquotank

How distinguished in counties
where more than one reg't.
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Brigades. Counties. No. Reg' t. How distinguished in counties
where more than one reg't.

2nd Chowan 5

6

7
8

9

10
11

12
13

14
15

16

17

18
19

20
21

22
23
24
25

26
27
28
29

30
31
32
33

34
35

36

37

38
39
40
41

42
43

Hertford
Gates
Bertie

a

3rd Martin . . .

Washington
Tyrrell

Hyde . ..

4th.

j

Beaufort .

Craven North.
a South.

5th

Pitt

Carteret.

Jones
Lenoir
Onslow

6th . New Hanover
ii u

Sampson

East N. E. River. •

West N. E. River.
<

East of Big Coharria
West of u u

7th .....

a

Duplin
Wayne Upper.

Lower.a

Greene

8th Edgecombe

Nash

Upper.
Lower,

Wilson .

9th . Halifax Upper.
Lower.ii

Northampton
Warren

10th..... Wake
a

East of Raleigh.

West of "

Franklin

Johnston

11th Granville North.
u South.

Begiments,
brigades, and
divisions, how
distinguished.
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Regiments,
brigades, and
divisions, bow
distinguished.

Brigades. Counties. No.Reg't. How distinguished in counties
where more than one reg't.

12th

13th

14th

15th

16th

17th

18th

19th

20th...-.

Person 44
45
46

47
48
49
50

51

52
53
54

55

56
57
58

59

60
61

62

63

64
65

67
68
69

70
71

72
73
74
75

76

77
78
79

80

81

82,

83

Orange Hillsboro'.
u Hawfield.

Caswell

Alamance
Chatham II pper.

Lower.a

Moore
Harnett
Cumberland

a

Bladen

Upper.
Lower.

Brunswick
Columbus
Robeson Lower.

Robeson Upper.
Lower.
Upper.,

West.

Richmond
u

Montgomery

Randolph
a East.

Davidson Lower.
u Upper.

West.Guilford
a East.

Rockingham

Forsythe ...

Lower.
Upper.

J- VJ- KJJ «"U

Stokes

Surry North.
a South.

Yadkin

Rowan
Davie
Iredell North of S. Yadkin,

a South of S. Yadkin.

Anson
Union East.

u West.
Stanly
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Brigades. Counties. No. Eeg't. How distinguished in counties
where more than one reg't.

Eegiments,
brigades, and

21st Cabarrus 84
85

86

87

88

89
90
91

92
93
94
95

96

97
98

99

100
101
102
103

104
105
106
107

108
109
110
111

112
113
114
115
116

North.

South.

Upper.
Lower.

Lower.
Upper.

North.
South.

North.

South.

North.
South.

divisions, how
distinguished.

Mecklenburg
u

Gaston

22nd. . Lincoln

Catawba
Cleaveland

U

23rd Wilkes
a

Alexander

24th .

Caldwell

Alleghany
Ashe
Watauga
Mitchell

25th Burke
a

McDowell

26th

27th .
.

Rutherford ........

Rutherford
Polk
Henderson
Transylvania

Buncombe
U

Madison
Yancey

28th Haywood
Jackson
Macon
Cherokee
Clay

First division composed of 1st, 2nd.

Second
Third "

Fourth "

Fifth "

Sixth "

Seventh "

3rd and 4th brigades.

5th, 6th, 7th and 8th

9th, 10th, 11th and 12th

13th, 14th, 15th and 16th

17th, 18th, 19th and 20th

21st, 22nd, 23rd and 24th

25th, 26th, 27th and 28th
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Officers of in- 15. The officers of the infantry shall be as follows: To each

^radJ^diiow division there shall be one major-general, and two aids-de-

appointed.— camp with the rank and pay of major, one division inspector,
E. C, c. 70, s. ailC| one division quartermaster, with the rank and pay of

lieutenant-colonel, to be appointed by the major-general and
commissioned by the governor ; to each brigade one brigadier-

general, and one aid-de-camp with the rank and pay of major,

one brigade inspector with the rank and pay of major, one
hospital surgeon and two mates, and one assistant deputy
quartermaster-general, with the rank and pay of a captain, to

be appointed by the brigadier-general and commissioned by
the governor ; to each regiment one colonel, and lieutenant-

colonel, and one major ; there shall also be to each regiment
one adjutant and one quarter-master, who shall be commissioned
officers with the rank of lieutenant, one pay-master, one sur-

geon and one surgeon's" mate, one sergeant-major, one drum-
major and one fife-major, all to be appointed by the command-
ing officer of the regiment ; and the adjutant shall, when neces-

sary, discharge the duties heretofore assigned to the brigade

inspectors within his regiment, for which services he shall be
allowed by the court-martial a reasonable compensation, if

they think proper, to be paid out of the fines collected ; to

each company chere shall be one captain, three lieutenants, one
ensign, four sergeants, four corporals, one drummer, and one
fifer ; all commissioned officers of the same rank shall take

precedency on command according to the date of their com-
missions ; and where two or more of the same grade bear an
equal date, then their rank shall be determined by lot, to be
drawn by them before the commanding officers of the division,

brigade, regiment, battalion, company or detachment. The
general and field officers, and all other commissioned officers,

shall reside within the division, brigade, regiment, battalion or

company district, which they respectively command.

Governor mav 16- ^ne governor shall be entitled to four aids-de-camp,

appoint four " whom he may appoint and commission with the rank of colo-

-E C.'^' ne^ ^ne commissions hereby authorized and directed to be
s.

9.' ' granted to the several aids-de-camp of the governor, major-
generals, and brigadier-generals, to division inspectors, division

quartermasters, brigade inspectors, hospital surgeons and mates,

and assistant deputy quartermaster-generals, shall be held during
the pleasure of the Governor, or the generals, to whom such
aids-de-camp and the other aforesaid officers may be attached.

Uniform of of- j^ ^q uniform, prescribed for the officers of the regular

c.70,'s. 10.
"' army of the United States, shall be the uniform to be worn by
the commissioned officers of the same rank in the militia of

this State,
officers to

m ^8. All officers who may accept of military commissions shall

sions three
" hold and continue to discharge the duties of their respective

years, and offices for three years from the date of their commission, unless

l^ months.
1

a resignation should be rendered necessary by promotion, re-

Penalty-—R - moval, or disease ; and they shall equip themselves according

lil

C
'

'

S
* to law, within twelve months, and any officer who shall fail to
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comply with the above requirements shall forfeit and pay, if as

high as the grade of a field officer, fifty dollars, of a captain

twenty-live dollars, and of a lieutenant or ensign twenty dollars

;

to be sued for and recovered by the adjutant, in the name of

the State of North Carolina, and to be accounted for to the

paymaster and applied as other militia fines. When any com-
mission for a major-general or brigadier-general is issued by
the Governor, under the provisions of this section, it shall be
the duty of the Adjutant-General to have the same published

in one of the papers of the city of Raleigh.

19. When any officer commanding a division, brigade, or officers to give

regiment, shall have occasion to be absent from his usual resi- notice °^%ir

dence two months or more, he shall notify the officer next en- c,,c. 7o',s. 12.

titled to the command, of his intended absence, and also his

next superior officer in command.
20. All officers who shall have in their hands either money To deliver to

or papers received by virtue of their appointments, shall, when tlaeh succes-

,11 ,, . /v.*
7

-i -i t ,1 \ ,1 • sors money or
they leave tneir office, pay and deliver the same to their sue- papers.—K.

cessors in office, under the penalty of one hundred dollars, to c.,c 70, s. 13.

be recovered in the name of the Governor, and applied as here-

inafter directed.

21. The rules cf discipline and system of tactics, which may Rules of disci-

be approved and prescribed by Congress, shall be established as tant general to

the rules for the discipline of militia of this State, except such distribute Up-

alterations as shall be rendered necessary by unavoidable cir- and how.—R.
cumstances. The Adjutant-General shall procure Upton's Tac- c -' c - f°> s

-
u -

tics, and shall furnish to each major-general and brigadier-

general five copies ; and to each colonel of a regiment a number
of copies equal to the number of companies and field officers

in e ch regiment, for distribution among the officers of the mi-
litia as the general and colonel may think proper. Upon the
resignation or removal of any field officer or company officer,

he shall deliver to his successor in office the copies of military

tactics with which he has been furnished ; and in case of his

death while in office, his executor or administrator shall deliver

the same as aforesaid ; and upon a failure so to do, the said

officer, or his executor or administrator, as the case may be,

shall forfeit and pay the sum of three dollars, to be collected

by his successor in office, and applied as other militia fines.

22. The regimental or battalion courts-martial shall have Captain's dis-

power so to lav off the several captains' districts, as to render trict, how laid

It 1 1 , i • i t • , 1 t i °ff- Bounda-
tnem as convenient to the inhabitants as a due regard to the ry lines in reg-

requisite number of persons liable to perform military duty imentsofsame
«ri •*. 1 j-t , 1 , . • i " county, how

will permit; and they may at any subsequent court-martial so altered.- B.

alter, enlarge, or consolidate their respective districts as to create c -> c
-
70

>
s - 15 -

new ones, or unite portions of districts together, so as to form
other and separate districts; and all allotments or alterations

shall be duly recorded by the judge advocate in the books of
the regiment or battalion ; where a small number of inhabi-

tants are so detached, by watercourses or mountains, as to ren- •

der their attendance inconvenient at any place where they have
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Regulations as

to company
musters.—K,
0,, c. 70,s.l6.

been accustomed to muster, and where such detached sections

contain a population of thirty-six men, liable to perform mili-

tary duty, the regimental or battalion court-martial shall lay

that section off into a separate captain's district, and appoint
officers in the same manner as in other districts ; and where
there shall be two or more regiments in any county, a majority
ot the officers composing such regiments shall have full power
to alter and regulate the boundary lines of their regiments, and
in the event the officers should not agree with respect to said

lines, the county commissioners shall establish the said lines;

and when so fixed, the judge advocate of each regiment shall

spread the same on their journals.

23. Every captain or commanding officer of a company
shall, at least twice a year, at such place as may be designated

by a majority of his company, and agreeable to the order of

the commanding officer, muster, train, and exercise such com-
pany, and shall cause them to remain under arms at least two
hours on every day, by himself, or one of his lieutenants, or

his ensign, and then and there to teach them the manual exer-

cise, and the proper company manoeuvres, at which muster
the officers and privates shall appear armed and equipped as

hereinbefore required. The captains shall not call their men
together without their consent, for the purpose of company
musters, more than twice in each year, except in cases of in-

surrection or invasion : Provided, that this section shall not
apply to volunteer companies : Andprovided, further, that

when any person enters into the rank in the extra musters, he
shall be subject to the same discipline, and governed by the

same rules and penalties as govern them in their regular mus-
ters. If any captain or commanding officer of a company shall

fail or neglect to muster his company as herein directed, he
shall forfeit and pay six dollars, to be adjudged by the next
regimental court-martial ; and if he, or any commissioned officer

of the company, shall fail to appear equipped, as directed, at the

said muster, the officer so failing shall pay four dollars ; and if

a non-commissioned officer or private shall fail to attend at a

company muster, he shall forfeit and pay a sum not exceeding
two dollars nor less than one dollar, and if he attend without
being armed and accoutred he shall pay a sum not exceeding
one dollar nor less than fifty cents, which sum shall be adjudged
by the company court martial, according to the circumstances
of the delinquent : Provided, that every absentee shall be al-

lowed until the next succeeding company muster to make his

excuse, which shall always be on oath, the officer highest in

rank present being authorized to administer the same. When
companies consist principally of persons residing within any
town, and the muster ground is at, or within one mile of, said

Company

town, all fines imposed by this section for not appearing at re-

views and musters, or, if appearing, not being properly armed
and accoutred, shall be doubled.

24. The commissioned officers of the company, or any two
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of them, after every muster of the compare, shall, on the same courts-mar-

day, meet in court-martial, and proceed to try and determine
proceod.°

W
Ap-

on all cases which may come before them; and, on conviction peal allowed,

of any delinquent, the officer highest in rank present shall enter Jj^ncourtl
up judgment and issue writs of execution against the goods martial, how

and chattels and body of the delinquent, as on judgment in
JjJ^|

whom

civil cases. The right of appeal shail be allowed from a com- Penalty on

pany to a battalion or regimental court-martial, but no appeal g^|ff
r
r™I

shall be granted unless the person praying the same shall give iVct.-K! c,

security, to be approved by the captain or presiding officer of c
- ?°> s

-
17 -

the company court-martial, to abide by the decision of the

battalion or regimental court-martial ; which appeal shall be

taken in like manner as appeals from justices of the peace to

the Superior courts, and shall be proceeded on in like manner
by the battalion or regimental courts-martial. Every execution

issuing upon a judgment entered up before any court-martial,

shall be directed to a constable or the sheriff of the county

;

and the officer to whom such execution may be directed and
delivered, shall proceed to collect the same in the manner and
under the rules established in civil cases, and shall be allowed

the same fees lor his services ; he shall make his return to the

next sitting of the court-martial from which the execution is-

sued, under a penalty7 of twenty-dollars for every neglect of

duty, to be recovered by suit on the official bond of such con-

stable or sheriff, in the name of the State, to the use of the

presiding officer of the court-martial from which such execu-

tion issued. Any penalty so recovered shall be appropriated

as other militia fines ; and in case the presiding officer of any
court-martial shall fail in any such suit, he is authorized to use

so much of the fines of his company, battalion or regiment, as

the case may be, as shall be necessary to defray the expense of

such suit.

25. For the encouragement of military music, the captain Company mu-

of each military company of infantry may select from among
appointed—

the persons enrolled in his company, one filer and one drum- their privi-

mer, each being properly qualified for their appointment, which
|,

eg
7

e s"~^8 °''

selection shall be made under the direction and with the appro-

bation of the field officers belonging to the regiment to which
such company is attached ; and when such selection of musi-

cians is made, the field officers shall grant a certificate to such
musicians of their appointment, and the county commissioners
of the county shall exempt and discharge such musicians, so

selected, during their continuance in appointment, from serv-

ing on all juries, from working on the roads, and from the pay-

ment of poll taxes ; such musicians shall be removable at the

pleasure of the field officers of the regiment to which they sev-

erally belong, and shall attend every muster of their respective

companies, and also the muster of the officers, and perform the

duties of their appointment, under the penalty of four dollars

for every neglect, to be collected and applied in the same man-
ner that other fines are.
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Koad hands 26. N!o overseer of a road shall order the hands under him
not to be or- to work on the days previously appointed for musters by the

muster day.— captain of the company to which such hands belong.
E. c, c. 70, s. 27. The captains shall, at the several musters, or within thirty

Captains to days after being required so to do, or immediately, if required
make returns, at a regimental or battalion muster, make a return of their re-

JflH^sJO. ' spective companies to the commanding officer of the regiment
or battalion, under penalty of ten dollars in the first case, or

disobedience of orders in the second case.

Kegimentai or 28. There shall be in every year at least one regimental or
battalion mus- battalion muster, to be ordered by the commandant of such
ters. Where . ,i,t i * i i -i

•

held. Putyof regiment or battalion, at such place as may nave been designa-
coionei. Pen- fed, or may hereafter be designated by a majority of the com-

lect of duty.— missioned officers of such regiment or battalion, at which such
R^ C, c. 70, s. commanding officer shall cause the militia to be exercised at

least two hours on each day. The battalion muster shall be
held as near the centre of each battalion district as is possible

to find a suitable place for said muster. The colonel shall at-

tend at such battalion muster on the days of drill, and the days

of review, and drill and instruct the officers and men in their

duties; and if he fails to discharge said duty, he shall be fined

not less than ten, nor more than twenty dollars, unless he ren-

ders to a court-martial a sufficient excuse for such failure : said

court-martial to be called by the brigadier-general, upon infor-

mation to him by the adjutant, and to consist of at least five

commissioned officers, one of whom shall be of as high rank as

colonel, and the others of at least as high rank as captain.

Penalty on of- 29. If any officer shall fail to attend at any review, regimental
fleers failing to or battalion muster, or, attending, be not armed as required by

or musters.— this chapter, he shall, on conviction before a court-martial, for-

E.c, c. 70,6. feit and pay, if a field officer, the sum of twenty dollars; if a

commissioned officer under that grade, the sum of ten dollars;

and every non-commissioned officer or private, who shall fail

to attend such review or muster, shall on conviction, pay such

sum as shall be adjudged against him by the commissioned of-

ficers of the company to which he belongs, not exceeding four

dollars, nor less than one dollar, to be ascertained at the next

company muster, and, when collected, to be accounted for with

the court-martial ; or, if appearing, be not armed as by law di-

rected, shall, for such default, forfeit and pay a sum not more
than one dollar and fifty cents, nor less than fifty cents, to be
adjudged and accounted for as aforesaid.

Commandants 30. The commanding officer of each regiment or battalion

Ac^to^ive
8

' sna^ &*ve to tne commanding officers of the companies under
notice of re- his command not less than ten days' notice of the battalion or

E
e

c
S,

c

&
7o~~s

regimental musters or reviews, which may at any time be

23. ' ordered.

Commission- 31. Every commissioned and non commissioned officer of
^officers of the infantry, by appointment of the commanding officer of

&c!^to
n
exer- each regiment, shall meet the day before that on which the

cise, day be- commanding officer of such regiment or battalion has appointed
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for holding of reviews or regimental musters, where the said fore review,

officers of the infantry shall" be exercised by the adjutant or failure
7—R.

by the commanding officer of such regiment or battalion, at c, c. 70, s. 24.

least three hours, when and where they shall be instructed in

all matters of field -exercise and discipline, according to the

system which may be established by law. And any commis-
sioned or non-commissioned officer, who shall fail or neglect to

appear at the time and place so appointed by the commandant
of his regiment or battalion, or, if appearing, be not armed
and equipped as by this chapter directed when at any review

or parade, such commissioned officer, so failing and neglecting,

shall forfeit and pay the same sum which such officer would be

compelled to pay in cases of failure and neglect at any regi-

mental or battalion reviews or parades, and such non-commis-
sioned officer shall be fined for such failure two dollars, unless

he furnish a sufficient excuse to the regimental court-martial

;

and tiie same shall be recovered in the same manner and the

money applied, as in other like cases directed by this chapter,

and such officer shall in every instance whatever, be subject to

the same punishment for neglect of duty or disobedience of

his superior officers, as such officer would be subject to when
in actual military service.

32. If any commissioned officer shall suffer himself to be Penalties ok

intoxicated on parade or drill, or behave in a riotous or disor- p2vX
a
for

derly manner when on duty, or disobey the orders of his com- misbehaving.

manding officer, he may be ordered in arrest by said command- ~gg c
-'

c
-
70?

ing officer until the parade or drill is over, and shall be subject

to trial by a court-martial, and by them fined not to exceed

twenty-five dollars, or, at their discretion, shall be reprimanded
publicly or cashiered. If any non-commissioned officer or

private shall, during the time of muster, or whilst on duty,

behave in a disorderly manner, or resist or refuse to obey his

commanding officer, he may be ordered in arrest by such com-
manding officer during the time of muster or duty, and fined

at the discretion of the court-martial, not to exceed Hve dol-

lars : Provided, the said court-martial be regularly detailed as

prescribed in this chapter.

33. If any person, liable to perform duty, shall appear at or Persons on

near the parade ground, during the time of any review or Siiing^do
11

muster, and shall not take his proper station and perform the duty, arrested,

duties required of him by law, or behave himself in a disor- g726.
C''°

derly manner while on parade, the commanding officer of the

regiment or corps shall order the said person under guard,

there to be detained during the time of exercise of the ser-

vice then performing, and until the militia are discharged, and
such person shall further be fined at the discretion of the court-

martial.

34. No officer or soldier directed by this chapter to appear persons at-

and muster as aforesaid, shall be liable to be taken or arrested t^exemT
in any civil action or process whatever, on the day such person fr0m arrest in

is directed to appear, or in a reasonable time either in going to, civii cases.
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Not to pay-
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C, c. 70, s.30.

continuing at, or returning from the place appointed to muster
or appear, but every such arrest shall be void. Every person
required to attend musters and reviews, going to or returning

from the same, shall be suffered to pass over any toll-bridge or

toll causeway, and shall be put over any* ferry without delay,

free from any charge whatever. If any ferryman or proprie-

tor of a toll-bridge shall demand pay, or refuse to pul over such
person, he shall forfeit and pay for every such offence four dol-

lars to the sole use of the informer.

35. The commanding officer of each regiment or battalion

shall order a court-martial to be held, at the place appointed
for the muster of the same, on the day after the regimental or

battalion muster, or on the same day if convenient, which
court shall consist of a majority of the officers of the regiment
or battalion, one of whom shall be a field officer, and two of

the grade of captain, and the highest officer in rank present

shall be president. The court shall be notified of their duty
b}r the adjutant of the regiment or battalion, by a roster to be
kept by him ; and the said court, when convened, shall appoint

a judge advocate, who shall himself, in the presence of the

court, take the following oath :
" I, A. B., do swear that I will

well and truly perform the duties of judge advocate of this

court, according to the best of my skill and ability : so help

me God." And the jndge advocate shall administer the fol-

lowing oath to the members of the court-martial :
" You, A.

B., do swear that you will hear and determine all causes which
may come before this court, and that yon will faithfully report

all delinquents that come within your knowledge; that you
wT

ill account for all fines and forfeitures by you collected or re-

ceived, and in all cases enforce a due execution of the militia

laws of the State to the best of your knowledge and ability

:

so help you God." They shall inquire into the age and ability

of all persons that come before them by appeal, and exempt
such as may be excused on account of age, or be judged inca-

pable of service ; also try and decide on all persons charged
with omission or commission, as well by officers as by privates.

The said regimental or battalion court-martial shall hear and
determine all appeals from the company court-martial, and
order or dispose of all fines, for buying drums, fifes, and other

implements of war, for the use of the company, where the same
shall arise, and for supplying the militia with arms and accou-

trements, and for other purposes that will promote the good
thereof. The judge advocate shall be allowed a reasonable

salary, to be paid out of the fines for his services ; his duty
shall be to write at length the proceedings of the said court

;

for all fines, which may be imposed by the court-martial, he is

authorized and required to enter up judgment and issue exe-

cution.

36. The paymaster shall demand and receive of the adju-

tants, sergeants, constables, and others, who may have col-

lected them, all fines and forfeitures, and distribute the same
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agreeably to the directions of the court-martial, and settle Iris

accounts annually with the judge advocate; and the paymaster

shall, before he enters on the duties of his office, give bond and

sufficient security, in the sum of two hundred dollars, payable

to the commanding officer of the regiment and his successors

in office, for the faithful accounting, agreeable to law, for all

sums of money which may come into his hands by virtue of

his appointment; and the commanding officer aforesaid, under
the penalty of two hundred dollars, shall sue for and recover

the same, and when received by him, apply it as is already by
law directed; and the several paymasters shall be allowed a

reasonable compensation for their services by the court-martial.

In case there shall be no paymaster appointed by the com-
mandant of any regiment, then each commandant shall perform
and execute the duties of paymaster, as above required.

37. Every officer shall take the following oath, to be admin- Oatn
°_
f_2*~

istered in open court-martial by the judge advocate, or, if a c . 70,'s. si.
*'

company officer, it may be taken before the commanding officer

of the regiment: w You, A. B., do solemnly swear, that you
will execute the office of according to the rules of mil-

itary discipline and the laws of the State to the best of your
knowledge and ability, and that you will support the Constitu-

tion of the United States and of this State ; that you will, at

the court-martial of the company to which you belong, duly
administer justice, and apply fines and penalties according to

law and to the best of your ability, without favor, affection or

partiality : so help you God." No officer shall be allowed to

sit in a regimental, battalion or company court-martial, unless

he shall have taken the oath aforesaid.

38. If, at any regimental, battalion or company court-mar- Proceeding-sat

tial, or company of the officers, there shall be any delinquents, against^Ur?
either for non-attendance, or not being properly armed and quants.—B.

accoutred, or for disorderly- conduct, proclamation shall be € -' c
-
7°i s - 32 -

made by the captain or commanding officer, calling the names
of all delinquents enrolled, that they attend the trial at the fol-

lowing company court-martial, which shall be deemed a legal

notice: if field officers, or officers of the regimental staff, such
notice shall be given by the commanding officer or adjutant of
the regiment or battalion, or to the officers assembled ; and if

any officer or private has an excuse to offer to the court-mar-
tial, he may send his affidavit taken before a civil magistrate,

or produce a witness, or he may personally appear and make
oath to the cause of his delinquency ; and in all cases, whether
from neglect or failure of the officers and privates at regimental
or battalion musters, or of appeals from the company courts-

martial, and of all other cases of which the regimental courts-

martial have jurisdiction, their determination shall be final.

39. The several courts-martial shall have power to adjourn Courts-mai-

from day to day, or to some future day, when the officers enti- jour™—rc.,
tied to compose the same shall attend, under the penalties by c - 70, s. 83,

law established in other like cases for non-attendance, and at

39
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which time the unfinished business of the court may be acted

upon : if there should not be a sufficient number at the place

of adjournment to form a quorum, the officer ordering the same
shall have power to continue its adjournments.

Duties of coin- ^ Every commanding officer of a regiment shall exactmanding om- , -'
, ,

<=>
n ,, ,, o .

n ,

cersastofines. and enforce regular settlements of ail fines, collected under the
Penalty on militia laws, from the several persons, charged with the col-
captains.—E. , . -, ',-.,.,. .

L
» • i /» i n

C, c. 70, s. 34. lection tnereoi within ms regiment, which fines shall be appro-
priated as directed by law ; and each captain or commanding
officer of a company shall report in writing, once in every sis

months to the commanding officer of the regiment, to which
he belongs, the amount of fines assessed in his company
within that period ; and if he shall neglect to make such re-

port and account for such fines, he shall forfeit for every such
neglect the sum of ten dollars, unless he renders to the regi^

mental court-martial a sufficient excuse therefor.
Keturnstobe 4^ Every commandant of a regiment shall, at least once inmade by com- •> ° J

mandants of every year, on or before the twenty-fifth of October, make a
regiments.—^ return to the brigadier-general of the brigade to which such

35,
''

' regimeut belongs ; and shall transmit a duplicate of the same to

the adjutant-general, on or before the fifteenth day of Novem-
ber in every year, at the bottom of which he shall report

whether or not his regiment was reviewed by the major or
brigadier-general, and at what time.

Duties- of gen- 42. Every major-general shall review his division once in

views.—E. c.* every three years, and a brigadier-general shall review his brig-
c. 70, s. 36. age once in every two years; the several corps composing a

division or brigade to meet by order of the reviewing general,,

by regiments, at such time as he may appoint, and at the

usual places of regimental musters, in their respective coun-

ties. The major and brigadier-generals shall give fifty days 5

notice, by order to the commandants of their regiments or

brigades, of the time of the review, previous to such review

taking place. Any major or brigadier-general, failing to give

notice as above directed, shall forfeit and pay, for every offence,

the sum of forty dollars, one half to the use of the county in

wThich recovery is had and the other half to the use of the per-

son suing for the same.

Returns to be 4& The brigadier-general shall make a return of his brigade
made by brig- to the major-general of his division, on or before the tenth day

ior

ie

g

r

eneraiT.-- of November in every year, and shall transmit a duplicate of
E. a, c 70, s. the same to the adjutant-general, on or before the fifteenth day
37 '

of November, in which he shall state when his brigade was
last reviewed by the major-general of his division. The major-

general shall make a return of his division to the adjutant-

general, annually on or before the fifteenth day of November.
Penalty on 4i. If any general officer, or commandant of a regiment,

f!r,Tc.°for sWU fail to review his division or brigade, or muster his regi-

faiimg to re- ment, or to make an annual return of his division, brigade, or

ter

W
ortomake regiment ; or if any major or brigadier-general shall fail to

returns, or be equip himself, the governor shall cause the adjutant-general to
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give such delinquent officer thirty days' notice of his neglect equipped.

of duty ; and if such delinquent officer does not, within forty beVeprived of

days thereafter, render a satisfactory excuse for such neglect, his commis-

by showing to the governor that such delinquency happened ^^p™1

in consequence of indisposition, absence from the State, or c. 70, s. 38.

other sufficient cause, the governor shall strike his name from
the list of officers, and communicate the same to the adjutant-

general, who shall have it published in some newspaper within

the State, and issue proper notices to supply the vacancy : Pro-
vided, however, that no commissioned officer shall be deprived

of his rank or rights as such, without a regular trial before

some court-martial, detailed for that purpose in manner pre-

scribed in this chapter.

45. The adjutant-general shall distribute all orders from the Dutyofadju-

commander-in-chief of the State to the several corps; attend —b.c., c. 70,

public reviews, if required, when the commander-in-chief of s - 39 -

the State shall review the militia, or any part thereof; obey all

orders from him relative to carrying into execution and per-

fecting the system of military discipline, established by law

;

furnish blank forms of different returns that may be required,

and explain the principles upon which they shall be made ;
and

also furnish blanks of such returns; shall demand and receive

from the several officers of the different corps throughout the

State, returns of the militia under their command, reporting

the actual situation of the arms and accoutrements, and their

delinquencies, and every other thing which relates .to the ad-

vancement of good order and discipline; all which the several

officers of the divisions, brigades, regiments and battalions are

required to make, in the manner herein directed, that the ad-

jutant-general may be duly furnished therewith, previous to

the biennial meeting of the General Assembly ; from all which
returns he shall make proper extracts, and lay the same, with a

report of the general state of the militia, magazines, and mili-

tary stores, and such improvements as he may think necessary

for the advancement of discipline and benefit of the militia,

biennially before the General Assembly, or the commander-in-
chief of the State, who is required to lay the same without de-

lay before the said assembly. And the adjutant-general shall

also annually make a return of all the militia of the State to

the President of the United States. In failure of which recited

duties he shall suffer the following fines and penalties : for not

attending all public reviews, when required by the Governor,
fifty dollars ; for not furnishing blank forms, as required by
this chapter, ten dollars for each neglect, one half to the use of

the informer and the other half to the use of the State ; for not
distributing all orders from the commander-in-chief of the State,

or for not making returns as required by this chapter, upon
conviction of either before a general court-martial, to be ordered

by the Governor, he shall be cashiered ; he shall be compen-
sated for the expense of all the blank forms of returns, neces-

sarily required in his department ; and the postage of all letters
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to and from him in his capacity as adjutant-general, shall be
paid to him by the Treasurer of the State, on the adjutant-

general producing a stated account of the same by him certi-

fied ; he shall keep a roster of the names and dates of the
commissions of each major and brigadier-general in the State,

likewise the counties under each of their commands respectively,

designating therein the numbers of each division, brigade and
regiment ready at all times for immediate inspection ; shall at

least once in every three years transmit a copy of this roster,

certified by him, to the President of the United States, to the
Governor of the State, and to the General Assembly ; and he
shall, from time to time make a report to the General Assem-
bly of what shall be done by him in virtue of his appointment,
and accompany such report with such remarks as may by him
be deemed necessary for the better regulation and improve-
ment of the militia discipline throughout the State.

46. If no immediate opportunity offers for forwarding orders

or returns, the certainty of which insures a speedy delivery

thereof, which can be easily ascertained and proved, then the
officer issuing the order or making the return (as the case may
be) shall lodge the same, properly directed, in the post-office,

marked on the back " public service," under which he shall

write his name and grade, and a return thus made shall be
deemed sufficient and good in law.

47. The Governor may mitigate or remit all fines and pen-
alties which may be recovered in any of the courts of justice

against any general or field officer, arising under the militia

laws of the State.

48. There shall be, in each brigade of the militia in the
State, one regiment of cavalry ; there shall be to each regiment
of cavalry one colonel, one lieutenant-colonel, and one major,

to be appointed and commissioned in like manner as such officers

are appointed and commissioned in the infantry ; and out of the

militia enrolled in the State there may be formed, out of each

battalion that has a separate muster, at least one troop of cav-

alry, to be formed of volunteers, which shall be uniformly

clothed in regimentals at their own expense, the color and
fashion to be determined by the field officers of cavalry of the

regiment or battalion to which they belong; to each troop one
captain, two lieutenants, one cornet, four sergeants, four cor-

porals, one saddler, one farrier, one trumpeter, and no less than
twenty-four dragoons. The commissioned officers to furnish

themselves with good horses, at least fourteen and a half hands
high, to be armed with a sword and pair of pistols, the holsters

of which shall be covered with bear skin ; and each dragoon
shall furnish himself with a serviceable horse, at least fourteen

and a half hands high, a good saddle, bridle, breastplate, crup-

pers, and valise, a pair of boots and spurs, one pair of pistols

and holsters, ' he holsters to be covered with bear skin, a sword,

and cartorcn box to hold twelve cartridges, for pistols; and the

field ofjcers and commissioned officers shall reside within the
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brigade, regimental, or troop district in which they respect-

ively command; there shall also be to each regiment of cav-

alry one adjutant, one quartermaster, one paymaster, one
surgeon with the rank and pay ol a first lieutentant, and one
surgeon's mate with the rank and pay of a second lieutenant,

to be appointed by the commanding officer of each regiment;
the commissioned officers of troops of cavalry shall be recom-
mended by the field officers of the regiment to which the}r

belong, and commissioned by the governor : Provided, how-
ever, that whenever a troop of cavalry shall be formed in any
brigade where there is not a sufficient, number of troops to

form a regiment, the officers of such troop shall be recom-

mended by the brigadier-general and commissioned by the

governor. All non-commissioned officers of each troop shall

be appointed by the captain of such troop ; all commissioned
officers shall take rank according to the date of their commis-
sions, and when two or more of equal grade bear the same
date then their rank shall be determined by lot, to be drawn
by them before the commanding officer of the regiment to

which they belong.

49. Each troop of cavalry shall muster at least once in every Troops of cav-

three months, at such time and place as the captain or com- allT> when to

manding officer of such troop shall direct, and the captain how returns

shall make a true return of his troop to the commanding offi- made - "Who

cer of the regiment to which he may belong, on or before the when muster
first day of September in every year, under the penalty of ingwittiinfan-

thirty dollars for each neglect : Provided, however, such return 70^43. "'
°'

shall be made to the brigadier-general where there is no regi-

ment of cavalr}7 in the brigade. The troops of cavalry, when
attending the general muster of the regiment or battalion of

infantry, shall be under the command of any field officer of the

cavalry, if present on parade, except on review days, when
ordered by the major-general, adjutant-general, or brigadier-

general ; and at the reviewing of the regiment of cavalry, when
ordered by the colonel thereof, the cavalry shall then be under
the command of the officers of the cavalry only, except a gen-

eral officer shall be present on parade.

50. The field officers of cavalry, once in every two years, Field officers

shall review the troops of cavalry, composing their regiments, ^e^and*
at some place most convenient in the brigade, to be desig- make returns.

nated by a majority of the commissioned officers of the regi- "f^
*'

"'70
'

ment, at such time as the commanding officer of the regiment
shall appoint ; of which at least thirty days' notice shall be
given to the commanding officers of trie several troops. The
commanding officer of each regiment of cavalry shall once in

every year, on or before the first day of October, make a just

and full return, after the form prescribed by the adjutant-gen-

eral, of all officers and dragoons under his command, and their

equipments, to the brigadier-general to whose brigade the said

regiment belongs ;
and shall also transmit to the adjutant-gen-

er.al, on or before the fifteenth day of .November in every year,
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a duplicate of such returns, and at the bottom of the same
shall state when his regiment or the several troops composing
it were last reviewed by the brigadier and major-generals.

Cavalry 51. A majority of the commissioned officers of each troop,

to behSd—R anc^ a majority of the commissioned officers of each regiment,

C, c.70, s. 45. immediately after their respective troop or regimental musters,

shall hold troop or regimental courts-martial, in the same man-
ner, and the courts shall have the same power, duties and au-

thorities, and shall be governed by the same rules and regulations

as the company or regimental courts-martial of the infantry

hereinbefore prescribed : Provided, however, that the delin-

quents of each troop of cavalry, at any regimental parade, shall

be heard, and either fined or excused, at the troop court-mar-

tial next succeeding such regimental muster or review ; and
the troop courts-martial shall make returns to the next succeed-

ing regimental court-martial of their proceedings, and of all

moneys by them caused to be made, to be disposed of as herein

directed.
Fines of cavai- 52, The fines of the officers, non-commissioned officers, and

privates, same privates of the troops and regiments of cavalry, for not holding

^ *n
jf

fant
J3J-

musters, not attending musters, parades, and reviews, or not

B . 46.
*' '

' being armed and equipped as required by law, shall be the

same as hereinbefore prescribed for officers, non-commissioned
officers and privates of the infantry in similar cases.

Kow cavalry 53. All fines and forfeitures incurred by the cavalry officers

^dT'T1" or Priva*tes, and not herein particularly appropriated, shall be

c. 70, b. 47.
"' applied to the purposes of first buying trumpets, and then at

the disposal of the regimental courts-martial, to the use and
benefit of the troop whence the same arose. Those fines, paid

by the field and staff officers, and not particularly appropriated,

shall be equally divided among the troops composing the regi-

ment to which they respectively belong; all other fines and
forfeitures shall be appropriated and divided, at the discretion

of the regimental courts-martial, for the promotion and ad-

vancement of military discipline.

Duties of aciju- 54. The adjutant of the regiment shall attend the regimental

rnents?--R
g
c. Parade, and receive and execute such orders as the comman d-

c. 70, s. 48. ' ing officer may deem expedient; and the said adjutant shall

take an oath of office, in open court-martial, and from time to

time call upon and bring suit against all delinquent captains,

and other commissioned officers, below the grade of captain,

for fines and penalties by them incurred, and which are not

otherwise especially provided for in this chapter, and shall re-

ceive and account for the same annually with the paymaster of

the regiment; for which services the adjutant shall be allowed

a reasonable compensation, to be paid out of the fines so col-

lected, by order of the court-martial ; and in case any adjutant

shall fail to attend and perform his duty as herein required, he
shall forfeit and pay the sum of one hundred dollars.

Certain sec- 55. The following sections of this chapter in relation to the

infantry, are declared to apply to the cavalry, namely : so muchtions of this
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of the thirty-sixth and forty-fourth sections as relates to of- chapter to ap~

ficers under the grade of brigadier-general; also the nineteenth, ply to cavalry.

twentyeth, thirty-first, thirty-second, thirty-third, thirty-fourth, Z 42.
"' c '

thirty-sixth, thirty-seventh, fortieth, forty-fifth, forty-sixth and
forty-seventh sections.

56. No person shall be commissioned in any troop of cav- Commissionin

airy, unless the number is such as shall be prescribed by this c^cTcTs k
chapter.

57. Out of the militia there maybe enrolled as many volun volunteer

teer companies of artillery, light-infantry, grenadiers, or rifle- c0™Pan
|

e
?. f

men, as may see fit to form themselves into such, each com- Lfanty,

pany to consist of thirty-two privates, four sergeants, four cor- grenadiers, or

porals, one captain and three lieutenants (the third lieutenant
"
e formed?—

to be the ensign) ; and persons subject by law to be enrolled in ?. c, c 70. s.

the militia ma}^ join any volunteer company in a regiment ad-
°

joining that in which they reside.

58. The said companies shall be clothed in regimentals, to May choose

be furnished by themselves, of their own choice and fashion, ^
iei

J
uniform -

and shall attend battalion and regimental reviews, parades and the command-

drills, whenever ordered by the colonel of the county or com- er of the regi-

•manding officer of the regiment to which they respectively duty as other

belong; shall be subject to his orders, and liable to the same companies.—

'fines and penalties for the non-performance of military duty, 52.
*' ' '"

misdemeanors in office, or dereliction of duty, as the militia are

subjected to by law.

59. Whenever there may be a sufficient number of volunteer Regiments of

companies, in any one brigade, to form a regiment, containing volunteer

:as many companies as five, the commissioned officers of such nnfy it^form-

com panics may meet together, at such time and place as a ma- «d. Field of-

jority of them may designate, and proceed to elect (a majority chosen.—&7
of said commissioned officers being present) a colonel, lieuten- C, c 70, s. 53.

ant-eoionel and major, the result of said election to be certified

by the senior officer present at said meeting, (who shall also

preside thereat,) to the brigadier-general of said brigade, who
shall lay said result before the Governor, and he shall forthwith

issue commissions to said officers.

60. The captains and lieutenants of said companies shall be Captains, and

elected by a majority of the members of their respective com- ?thor offi
?
e
j
s

?

•J
-, , ,

a
. . 1 re /. • i • how appoint-

pames, ana the non-commissionea officers 01 said companies ,ed.—E. c.,c
shall be appointed by the commissioned officers thereof. ?°> s

-
54 -

61. The captain or commanding officer of each company of Company to

.artillery, light-infantry, grenadiers or riflemen, shall, at least muster once in
• " ,i

v "

,1 °
, , . , ;. . three months.

once in three months, muster his men at such time as he may May adopt

direct, and at such place as may be agreed on by a majority of rules for their

the company.; and each company may adopt rules and regula- 5'™/^
tions for their own government, not inconsistent with the laws s - 55.

and constitution of the State and of the United States.

62. Whenever a regiment of volunteers shall be formed and officers of voi-

•officered, as hereinbefore required, annual returns shall be made unteerregi-
. ,v -i • j- ^ it/, i -i,i mentstomake
to trie brigadier-general and adjutant-general, as required to be returns.—K.

made by the field officers of infantry. c -
3 °- <°> s - 56 -
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Volunteers,
&c, not to re-

turn to infan-
try butby per-
mission, &c.
Shall serve in
infantry, till

they equip.

—

B. C., c. TO, s.

Officers of vol-

unteer regi-

ments to re-

view.—E. C,
c. 70, s. 58.

Vacancies in
.field officers of
volunteer regi-

ments, how
filled.—B. C,
c. 70, &. 59.

Certain sec-

tions concern-
ing infantry,

to apply to ar-
tillery, &c.

—

E. C, c. 70, s.

60.

G-eneral

courts-mar-
tial, how ap-
pointed and
held.—E. C.
c. 70, s. 61.

63. JSTo person who shall procure himself to be enrolled in

any company of artillery, light-infantry, grenadiers, or rifle-

men, in any troop of cavalry or in any volunteer company,,
shall be permitted to return to the infantry, except by the con-

sent of the field officers of the regiment, or by removal out of

the county, regiment, or battalion, wherein such person was
enrolled ; and it shall be sufficient for any person to be enrolled

and approved by the captain of said volunteer company or

troop of cavalry, without the intervention of any other officer

:

Provided, nevertheless, that any person enrolling himself with
any captain of a volunteer company or troop of cavalry, shall

be subject to perform all the duties and exercises in the infantry,

and under the officers thereof, until such person so enrolling

himself shall fully and completely equip himself with clothing

and arms required and settled on for such company or troop,

and a certificate to that effect procured from the captain with
whom he has enrolled, and produced to the captain under whom
such person so served before such enrolment, of his successor

in office.

64. Whenever there may be formed a regiment of volunteers,

as hereinbefore provided, the commanding officer shall review
his regiment as often as the colonel or commanding officers of

infantry may be required to do by law.

65. Whenever a vacancy shall occur by death, resignation or

otherwise, among the field officers of said regiment, the officer

highest in command shall notify the brigadier-general thereof,

who shall call the commissioned officers of said regiment to-

gether at some convenient place, for the purpose of electing

some one to fill said vacancy ; and may either detail some officer

to superintend said election, or may make it the duty of the
officer highest in rank that may be present to attend thereto,

and transmit to him the returns of said election ; and the said

general shall transmit the result of said election to the Gov-
ernor, who shall forthwith commission the officer so elected.

66. Every section of this chapter relative to the infantry,

which can be applied to the government and disciplining of

the artillery, light-infantry, grenadiers or riflemen, or which
can by construction be applied to them or either of them, shall

be in force for the government and disciplining of the artillery,

light infantry, grenadiers, and riflemen respective^.

77. The Governor shall appoint general courts-martial for

the trial of major-generals ; major-generals, each within his

own division, shall appoint division conrts-martial for the trial

of brigadier-generals ; brigadier-generals, each within his own
brigade, shall appoint brigade courts-martial for the trial of all

officers above the grade of captain; and in like manner the

colonel or commandant of each regiment or battalion shall ap-

point regimental or battalion courts-martial, for the trial of all

commissioned officers, under the grade of a field officer; in

every case the officer ordering the court-martial shall cause the

officer accused to be arrested,, to be furnished with a copy oi
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the charges against him, and to be notified of the time and
place appointed for his trial.

68. When a court-martial is ordered, the officer ordering it Officers of,

shall appoint the president, judge advocate, and provost-mar- ^ c.^c^to
shal, and, if it be a general court-martial, orders shall be issued s. 62.

to such divisions as in the opinion of the governor may most
conveniently furnish the members thereof; if it be a division

ccurt-martial, orders shall be issued to such brigades as in the

opinion of the officer ordering it may most conveniently furn-

ish the members thereof; if it be a brigade court-martial,

orders shall be issued to such regiments in the brigade as in

the opinion of the officer ordering it may most conveniently

furnish the members of it ; and if it be a regimental court-

martial, the officer ordering it shall appoint the members.
69. The president of a general court-martial shall not be Of what rank

under the rank of a major-general; and the court shall be shall be.
6

—R.

composed of two brigadier-generals and ten field officers, as 0., o. 70, a. 63.

members, six of whom shall be of different divisions ; the pres-

ident of a division court-martial shall not be under the grade
of a brigadier-general, and the court shall be composed of

twelve field officers as members, six of whom shall be of a dif-

ferent brigade ; the president of a brigade-court martial shall

not be under the rank of a colonel, and the court shall be com-
posed of twelve officers as members, to be taken from the
brigade, none of whom shall be under the rank of captain ; the
president of a regimental court-martial shall not be under the
grade of a field officer, and the court-martial shall be composed
of a majority of the officers of the regiment as members.

TO. Whenever the commanding officer of a division, brig- Officers for
m

ade, regiment or battalion shall be ordered to furnish any regularly^
1

-

1

officer as a member or supernumerary of a court-martial, such tailed.—E. c,

officer shall be regularly detailed from the roster of the division,
c

"
70

'

B * 64,

brigade, regiment, or battalion, by the commanding officer

thereof, forthwith, after receiving orders therefor : Provided,
that in case of sickness, inability, or absence of any officer

whose turn it may be to serve on a court-martial, the detailing

officer shall certify such circumstance to the officer who or-

dered the court-martial, and detail the officer next in succes-

sion.

71. Officers ordered to be detailed to serve on courts martial How detailed,

shall be detailed in the following manner : Brigadier-generals,

by the major-generals of divisions, from the division rosters;

colonels, lieutenant-colonels, and majors, by the commanding
officers of brigades, from the brigade rosters ; captains and
subalterns, by the commanding officers of regiments and bat-

talions, from the regimental or battalion rosters.

72. All courts-martial for the trial of officers shall be con- Courta-mar-

stituted of a president, judge advocate, and provost-marshal, g^ted^-B
11"

together with the number of members prescribed by the pro- c, c. 76, a. 66.

visions of this chapter ; and the officer ordering a court-martial
may, at his discretion, order a number of officers to be detailed

—E. C, c. 70,

s. 65.
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as supernumeraries, in addition to those intended to serve as

members, to attend the organization thereof, and in case there

should be any vacancy, the judge advocate shall fill such vacancy
from the supernumeraries, beginning with the highest in grade
and proceeding in regular rotation,

officers of 73. All officers on a court-martial shall take rank by sen-
court-martial,

[or±ty f commission, without regard to corps ; and before anyhow to rank. J
• i i ii i i • i

r «-» i i

J

To be sworn, court-martial shall proceed to the trial ot any omcer, the judge
&C., c. 70, advocate shall administer to the president and each of the

members the following oath :—" You, A. B., do swear that

you will well and truly try and determine, according to the

evidence, the matter now before you between the State of

North Carolina and the prisoners to be tried, and that you will

duly administer justice according to the militia laws of North
Carolina, without partiality, favor or affection ; and you do
further swear, that you will not divulge the sentence of the

court, until it shall be published by the proper authority

;

neither will you disclose the vote or opinion of any particular

member of the court, unless you are required to give evidence

thereof as a witness by a court of justice, in due course of law :

so help you God." And the president shall administer to the

judge advocate the following oath:—"You, A. B., do swear,

that you will faithfully and impartially discharge the duty of

nidge advocate on this occasion, as well to the State as to theJo '

accused ; and that you will not disclose the vote or opinion ot

any particular member of the court unless required to give

evidence thereof as a witness by a court of justice in due
course of law, nor divulge the sentence of the court to any. but

to the proper authority, until it shall be duly published by the

same : so help you God."

Witnesses, ?4. The judge advocate of any court-martial, constituted
how summon- according to the provisions of this chapter, may issue a sum-

?o'au68.
'

C mon8
>
m the nature of a subpoena in criminal cases, directed

to the provost-marshal, to summon witnesses for the State, and
the accused ; and the persons summoned by him shall be bound
to attend and give evidence before the court-martial, under the

penalty of forty dollars, to be recovered by the party aggrieved,

unless the witness can prove his inability to attend.

How sworn.— 75. All witnesses shall be sworn by the judge advocate, be-

E, C, c. 70, s. fore they give their evidence, as in criminal cases, according to

the following form :

u You, A. B., do swear, that the evidence

you will give the court in the case between the State and C.

D. shall be the truth, the whole truth, and nothing but the

truth: so help you God."
Eules for gov- 76. All trials by court-martial shall be carried on in the day-
crnmentot time, between the hours of ten o'clock in the morning and five
courts-mar- , . ', . . . , , . •? -n -t n i <-•

tiai. Penalty o clock in the evening; and when the votes shall be called tor
on officers fail- on any question, the judge advocate shall begin with the
tng to attend. J x

.
' . . «' » ,

%
, » . u—E. c, c. 70, youngest in commission, and proceed regularly to the oldest.

s. 70. And at all courts-martial, unless two-thirds of the members
agree that the accused is guilty, the judge advocate shall record
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his acquittal. And all courts martial, authorized and appointed

in pursuance of the military laws of the State, shall have full

power and authority to preserve order during their session, and
may imprison in the county jail, for the space of eight hours,

all persons who shall, in the presence of the court-martial, be-

have in a disorderly and contemptuous manner. None but a

commissioned officer shall sit in any court-martial, and if any
officer shall fail to attend any court-martial, when notified so to

do, he shall be fined, if above the rank of colonel, not less than

twenty dollars ; if of the rank of colonel and above that of

captain, not less than fifteen dollars ; if of the rank of captain

and under, not less than ten dollars, unless he renders a suf-

ficient excuse, to be judged of by the court-martial from which
he may be absent ; and if any officer shall take his seat in court-

martial without being in uniform, he shall be fined, at the dis-

cretion of the court, not to exceed five dollars, unless he fur-

nishes said court a sufficient excuse for such delinquency.

77. The judge advocate, upon all trials, shall state impartially Duty of judge

to the court the evidence, both for and against the accused, e/c^'sTri.
shall take in writing the evidence, both for and against the ac-

cused, and minute down the proceedings of the court, all of

which, with the judgment or sentence of the court thereupon,

authenticated by his signature and that of the president of the

court, with the papers read at the trial, or copies thereof cer-

tified by him, he shall transmit under seal to the officer who
ordered the court, and all motions and objections to evidence,

whether on the part of the State or the accused, and the opinion

of the judge advocate on questions of law, made at the trial,

shall be stated in writing, and the statement of the complaint
and the defence shall be made in writing, so that a full view
of the trial may be had by the officer, whose duty it is to ap-

prove or disapprove of the proceedings ; and all the original

proceedings and judgments or sentences of all courts-martial,

appointed according to the provisions *of this chapter, after

having been approved or disapproved by the officer ordering
them, shall by him, as soon thereafter as convenient, be trans-

mitted to the adjutant-general of the State, to be deposited and
preserved in his office ; and the party tried by any court-mar-
tial, as aforesaid, upon request by himself, or by any person
properly authorized, at the adjutant-general's office, shall be
entitled to a copy of the original record, certified as aforesaid,

of the proceedings and sentence of the court, he paying rea- *

son ably for the same.

78. When any officer shall be arrested and notified to attend Proceedings

any court-martial, which may be ordered for his trial, and shall Jg^^^!
1*

refuse or neglect to attend the same, the said court shall take fusing to afc-

up the charges and specifications alleged against him, provided
Jf

1^'
-
^hP"1

he has been served with a copy thereof, and proceed to trial in

the same manner as if he were present.

79. If any person shall wilfully and corruptly swear falsely Perjury before

before any coin t-martial, touching and concerning any matter
courts -mar-
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tiai.—E. C, c. or thing cognizable before such court-martial, he shall, on con-
70, s. 73.

viction thereof, be liable to the pains and penalties of perjury
;

and in all cases, to delinquents and witnesses, oaths shall be
administered by the judge advocate or presiding officer of said

court-martial.

For what, of- 80. Dishonest or ungentlemanly conduct in an officer shall

ed?—E.
sl

c.

er

c.
be punished by cashiering, and disabling him from ever hold-

70, s. 74. ing a military commission.

Detachments 81. Upon any requisition by the United States for a detach-

UnitecmSes men ^ °f tne ^xiilitia from this State, every captain of infantry

service.—E. • shall enter upon his roll all able-bodied men, between the ages
c, c. 70, s. 75. f twenty-one and forty years, except such as are exempted by

the second section of the act of Congress of one thousand seven
hundred and ninety-two, and except the Judges of the Su-
perior Courts of law, and ministers of the gospel, regu-

larly ordained, within his company district, and they shall be
subject to draft : Provided, that nothing in this chapter shall

be understood to subject persons, heretofore exempted, to per-

form ordinary militia duty : and nothing herein contained shall

be construed to conflict with the provisions of the ninth sec-

tion of this chapter.

Substitutes re- 82. Each captain or commanding officer of a company of
gived.—E. militia, detached as part of the requisition under the authority

of the United States, shall receive and enroll in the place and
stead of any person drafted to serve in such company, any
able-bodied citizen to serve as a substitute for such person so

drafted.

Vacancies in 83. If any commissioned officer, under the grade of a field

detachments, officer, appointed to command in any detachment from this

field^fficers? State, under the authority of the United States, shall die. re-

how supplied, sign, or remove out of the regiment to which he belongs, the

s 77.
' ' colonel commandant of the regiment, to which such officer be-

longed, shall recommend a proper person, resident within the

bounds of such regiment, to be commissioned by the Governor
to fill such vacancy.

Amilitia-man, 84, In all cases where a militia-man shall have performed a
after one tour, term of service, either as a volunteer or drafted militia-man,

unless,' &c!— whether upon the requisition of the United States or of this
E. c, c. 70, s. State, he shall not be liable to stand a second draft, until the

whole of the militia within his company district shall have per-

formed a like term of duty.

Penalty for ' 85. When militia-men are ordered out on duty in aid of the
refusing to do oivil authority, either to guard a nail or for any other purpose,

deredoutby
" and shall neglect or refuse to attend, agreeable to orders, each

dvii authori- man shall be fined, at the discretion of his compare court-

70,T. 79."'
C

" martial, not exceeding five dollars for each day he shall fail to

do duty.

Seven justices 86. In all cases of insurrection in any county of this State,

may call out or in an adjoining State, or in case of invasion, seven -justices
militia in in-

discretion require in writing of the commanding officer of their

of the peace, deeming the emergency to require it, may at their
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comity to call out the militia under his command, and any vol- surrections.—

unteer company or companies in said county, in the absence of f^
c

' '
s<

the officer who is entitled to the command, to suppress or repel

such insurrection or invasion, or to protect the inhabitants of

their county from the danger apprehended ; and may again

require of the said officer to dismiss his men when they think

the danger is over, and the commanding officer may dismiss in

like manner.
87. The commanding officer forthwith shall order out the Duty of corn-

militia, in the way he shall judge best to effect the purpose cermi^ucn
desired; he may make such contracts, as he may think most to requisition.—

the interest of the State, for the requisite ammunition, and ap- ^ c
*'

c
"
Wi s *

point some one a commissary to provide the necessary rations

for the subsistence of the men while in service, and immedi-
ately on the discharge of the men, the commanding officer may
dispose of any surplus am munition or provisions, for the benefit

of the State; and all expenses hereby incurred shall be prop-

erly certified by said officer and forwarded to the Governor,

and shall be paid by the State after undergoing an examination

and approval by the Governor, Treasurer, and Auditor, who
shall be a board for that purpose.

88. The commanding officer of any regiment, as soon as he Commanding

has called out the militia under the provisions of the eighty- °STo notify

seventh section of this chapter, shall immediately send an ex- Ms 'superior.

press to the brigadier or major general of his brigade or divis-
notif

n
the

t0

ion, informing him of that fact, and of any other oth'cial facts he governor.—B,

may be in possession of, and continue to do so from time to c.,c. 70, s. 82.

time; and the brigadier or major general shall immediately
apprise the Governor, either by express or mail, as he may
judge the emergency requires, of all the circumstances ; in the

mean time such general officer shall pursue the most effectual

measures for repelling such invasion, or suppressing such in-

surrection, and the militia thus called out shall be armed ac-

cording to law.

89. When there may be outlawed persons, committing de- Three justices

predations, or in any way alarming the citizens of any county, m?y ?vdev out
"

,
' ,•/ J

. ., .
o ../ ,/ 5 militia to sup-

or where the guarding ol a jail is necessary, three justices of press outiaw-

the peace, certifying the same in writing and requesting the
ff £f

rs

c

0I™~
officer in command of their county, such officer shall effect the 83.

object set forth in said request of the justices, and the expenses
of the militia so called out, shall be paid by the county com-
missioners, who may lay a sufficient tax to pay said militia, at

the same rates' as the regular troops of the United States are

by law entitled to, when in actual service.

90. The provisions for paying the militia contained in sec- Pay of militia

tion eighty-nine of this chapter shall be construed to apply to ^c^—isS-"
all cases when the militia has been and may hereafter be called '70, e. 165, s.

into actual service by the Governor or any Superior Court L

Judge or any local civil officer according to existing laws.

91. When the militia or any portion thereof shall be or may By whom

heretofore have been called into actual service according to law
pai •~'1869~
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'70, c. 164, s. to serve any county of the State, guarding the jail of such
8> county on account of prisoners from some other county being

imprisoned in such jail, the county commissioners of the county
from which said prisoners may be or may have been taken shall

audit the account of said militia and draw a warrant upon the

county treasurer for the same, and the county treasurer shall

pay the same out of any county funds not otherwise appro-
priated.

Pay of militia, 92. The militia of the State, both officers and soldiers, when

r p
rvice

;^T called into the service of the State, shall receive the same pay
84.

"
'

k

' and rations as when called into the service of the United States,

Punishment 93. Every officer who shall refuse or neglect, on call or alarm
for refusing to given, to appear at such times and places as shall be appointed

or^iarmgiv- ' % his commanding officer, shall, on conviction before a court-
en.—e.g., c. martial, be cashiered and rendered incapable of ever after hold-

ing a military appointment, and be further liable to pay the
sum of forty dollars, to be collected as herein directed ; and if

a non-commissioned officer or private, he shall forfeit and pay
the sum of ten dollars. If any person do not march against

the enemy, when commanded, by himself or substitute, or shall

refuse or neglect to do his duty or perform the services he is

requested to perform by his officer, or quit his post, desert, or

mutiny, the commanding officer of the regiment or corps shall

order a court-martial for the trial of such offender ; the mem-
bers when met shall individually, before they proceed, take the

following oath :
" I swear well and truly to try and determine,

according to the evidence of the matter before me, between
the State and the person now to be tried : so help me, God ;"

and they shall, on trial and conviction, order punishment on
the offender, according to the articles of war established for the

regulation of the army : Provided, such punishment shall not

extend to sentence of death, except in case of desertion to an

enemy, or mutiny.
Punishment 94. If any non-commissioned officer or private militia-man,

—

E

de
c
er

c

i0

76
wnn"

e m tne Pay anc* service of the State, shall wilfully desert

s, 86. ' ' the service or abandon the post assigned to him, without being

regularly discharged, or permitted by an officer duly author-

ized for that purpose, such non-commissioned officer or pri-

vate, being thereof convicted by a court-martial having juris-

diction of the offence, shall be adjudged to have forfeited the

pay and emoluments due to him at the time of his desertion,

and be subject to a fine not less than twenty and not exceed-

ing fifty dollars, and imprisonment not exceeding six nor less

than one month, at the discretion of the court-martial ; and,

furthermore, turned over to serve as a private soldier in the

regular army of the United States, at the discretion of the

court-martial, not exceeding double the term of time which he
had been called out to serve in the militia of the State.

How voiun- 95. Whenever any volunteer company may be formed, con-

nTesmay
1
?!*" sisting of tne number required by law for the formation of

volunteer companies, the captain of such company shall make
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known in writing such fact to the colonel commandant of the incorporated,

regiment in which such company may be formed ; and if the "^ '

c
' 70r

colonel shall be satisfied that the statement made by said cap

tain is true, and that said company is uniformed and equipped

in all respects as required by law, except as to arm?, he shall

give such captain a certificate in writing, setting forth the fact

;

and every such company shall be entitled to make all such

by-laws, rules, and regulations for their government as may be

deemed necessary, not inconsistent with the constitution of

the State or of the United States ; and shall be invested with all

the rights, powers, and privileges usually incident to and be-

longing to volunteer companies which are incorporated : Pro-
vided, such company shall, as such, perform military duty at

least four times every year.

96. Any person, between the ages of eighteen and thirty- privates, by

five, who shall -join any regularly constituted company of vol ten years' ser-
^ Vl^G 111 SUCli

nnteers, whether of infantry, cavalry, grenadiers, artillery or company, ex-

riflemen, and shall serve as a volunteer in such company, for a cmpttromftir-

period of ten years, shall thereafter be exempt from military r, c., c 70. s-

duty, except in cases of insurrection or invasion. 92 -

97. Every commissioned officer (major and brigadier-gen- Commission-

eral excepted) who shall equip himself as the law directs, and empt b^eight
shall perform military duty as a commissioned officer, for the years' service.

period of eight years, shall thereafter be exempt from military
~

9g
"' °" 7

duty, except in cases of insurrection or invasion.

98. In the absence or death of the brigadier-general of any Arms, how
brigade, the certificate of the highest officer in command of procured

the militia of any county where there may be formed a volun- dier general

teer company, shall be lawful for the purpose of enabling the deadorab-

governor to supply such company with arms and accoutre- e . 70, s. 94.

"'

ments, under the same rules and regulations as are now in

force.

99. Nothing herein contained shall be construed to repeal Private acts in

any private act of the General Assembly, incorporating, grant- fe^o^re^
1"

ing privileges to,, or regulating particular corps, whether of the pealed.—K.

volunteers or of the ordinary militia. c -> e
- *°> s - 95 -

Section 24. 11 Ire., 605.

CHAPTER
MILLS.

i V .

Section Section

1. What shall be public mills..

2. Millers to grind according to turn.

What tolls to be taken.-

Measures to be kept in mills. False

measures indictable.
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Section

4. How persons wishing to«build a

water mill to proceed.

5. Court to appoint three commission-

ers.

6. The third commissioner to notify

meeting and preside.

7. Duty of commissioners.

8. What their report to contain.

9. When mill shall not he allowed.

10. Power of court on return of report.

11. Duty of persons to whom leave i

granted.

Section-

12 Time to build or repair water mill.

13. Eemedy for persons injured by the

erection of a mill.

14. Court to appoint commissioners. ,.?

15. Duty of commissioners.

16. Parties to be notified of meeting of

commissioners.

17. When yearly damages as high as

twenty dollars.

18. Ifjudgment against plaintiff ; if for

plaintiff.

19. Pay of commissioners.

What shall be
public mills.

—

E. C, c. 71, s.

1.

Millers to

grind accord-
ing to turn.—
E. C, c. 71, s.

Measures to be
kept.—E. C,
c. 71, s. 7.

How persons
wishing to

build a water
mill to pro-
ceed.—1868-
'9, c. 158, s. 1.

Court to ap-
point three
commission-
ers.—1868-' 9,

c. 158, s. 2.

The third
commissioner

1. Every water grist mill, steam mill or wind-mill, that shall

grind for toll, shall be deemed to be a public mill.

2. All millers of public mills shall grind according to turn,

and shall well and sufficiently grind the grain brought to their

mills, if the water will permit, and shall take no more toll for

grinding than one eighth part of the Indian corn and wheat,
and one fourteenth part for chopping grain of any kind ; and
every miller and keeper of a mill making default therein shall,

for each oifence, forfeit and pay five dollars to the party in-

jured: Provided, nevertheless, that the owner may grind his

own grain at any time.

3. All millers shall keep in their mills the following meas-
ures, namely, a half bushel and peck of full measure, and also

proper toll dishes for each measure ; and every owner, by him-
self or servant, keeping any mill, who shall keep any false toll

dishes, contrary to the true intent and meaning of this chapter,

shall be deemed to be guilty of a misdemeanor.
4. Any person wishing to build a water mill, who hath land

on only one side of a stream, shall issue a summons returnable

to the Superior Court of the county in which the land sought

to be condemned, or some part of it, lies, against the persons

in possession and the owners of the land on the opposite side

of the stream, and against such others as are required to be
made defendants by the Code of Civil Procedure; and the

procedure shall be as is provided in other special proceedings,

except so far as the same may be modified by this chapter. All

persons may be made defendants who are permitted to be by
section sixty-one of the Code of Civil Procedure.

5. If no just cause should be shown against the building of

such mill, the court shall appoint three freeholders, one of

whom shall be chosen by the plaintiff, another by the defend-

ants, and the third by the court, or if the plaintiff or defendants

shall refuse or fail, or unreasonably delay to name a commis-
sioner, the court shall name one in lieu of such delinquent party

;

these commissioners may be changed from time to time by per-

mission of the court for just cause shown.
6. The third commissioner shall cause the others to be noti-

fied of the time and place of meeting, and shall preside at their
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meetings: they may, if necessary, summon and examine wit- to notify mect-

nesses, who shall be sworn by the presiding commissioner ; any si£e.—1&68-'9,
commissioner named by or for either of the parties, who, with- e. 158, s. 3.

out just cause, shall fail to attend any meeting notified by the

president, shall forfeit and pay to the opposite party fifty dol-

lars; and if the president shall, in like manner, unreasonably'

delay to notify of a meeting, or fail to attend one that is appoint-

ed, he shall forfeit and pay to the plaintiff fifty dollars, and to

the defendant a like sum.

7. The commissioners shall be sworn by some officer qualified Duty of com-

to administer an oath, to act impartially between the parties, SfK^S,
and to perform the duties herein imposed on them honestly and s.4.

to the best of their ability. They shall view the premises

where the mill is proposed to be built, and shall lay off and
value a portion of the land of the plaintiff, not to exceed one

acre in area, and an equal area of the land of the defendants

opposite thereto, and report their proceedings to the court

within a reasonable time, not exceeding sixty days.

8. The report of the commissioners shall set forth : What their re-

(1.) The location, quantities and value of the several areas ]^^Sl>g
laid off by them. c. lis, s. 5.

(2,) Whether either of them includes houses, garden, or-

chards or other immediate conveniences.

(3.) Whether the proposed mill will overflow another mill

or create a nuisance in the neighborhood.

(4) Any other matter upon which they shall have been di-

rected by the Court to report, or which they may think ne-

cessary to the doing of full justice between the parties.

9. If the area laid off on the land of either party take away ^h ®n mi
^

houses, gardens, orchards, or other immediate conveniences;
i wech—1868-"

or if the mill proposed will overflow another mill, or will '9, o. 158, s. 6.

create a nuisance in the neighborhood, the Court shall not al-

low the proposed mill to be built.

10. If the report be in favor of building the proposed mill, P°wei" of

and be confirmed by the Court, the Court may, in its discre- turn of report.

tion, allow either the plaintiff or defendant to erect such mill r:J
868

1
9

'
c '

at the place proposed, and shall order the costs, and the value '

of the opposite area, to be paid by the party to whom such
leave shall be granted ; and upon such payment, the party
to whom such leave shall be granted shall be vested with a
title in fee simple to the opposite area. Such payment may
be made into Court for the use of the parties entitled thereto.

11. The person to whom leave shall be granted shall, within Duty of per-

one year begin to build such water mill, and shall finish the feave^ grant-
same within three years ; and thereafter keep it up for the use ed.—1868-'9,

and ease of such as shall be customers to it : otherwise, the c# lo8, s
'
8 *

said land shall return to the person from whom it was taken,

or to such other person as shall have his right, unless the time
for finishing the mill, for reasons approved by the Court, be
enlarged.

12. If anv water mill belonging to any person, not being of Time tobufld

40
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or repair water
mill.—186S-'9,
c. 158, s. 9.

Keinedy for

persons in-

jured by the
erection of a
mill.- 1868-'

9,

c. 158, s. 10.

Court to ap-
point commis-
sioners.—1868
-'9, c. 158, s.

11.

Duty of com-
missioners.

—

1868-'9, c. 158 r

s. 12.

Parties to be
notified of
meeting of
commission-
ers.—1868-'9,
c. 158, s. 13.

When yearly
damages as
high as twenty
dollars.—1868-
'9, c. 158, s.

14.

age, a married woman, or of unsound mind, or imprisoned, be
let fall, burnt, or otherwise destroyed, such person and his

heirs shall have three years to rebuild and repair the same,
and any person under any disability aforesaid, shall have three

years from the removal of the disability.

13. Any person conceiving himself injured by the erection

of any grist mill, or mill for other useful purposes, may issue

his summons returnable to the Superior Court of the county
in which the endamaged land is situated, against the persons
required to be made defendants by the Code of Civil Procedure.
In his complaint he shall set forth in what respect he is injured

by the erection of the mill, together with such other matters
as may be necessary to entitle him to the relief demanded.
All persons may be made defendants who are permitted by
section sixty-one of the Code of Civil Procedure ; the proceed-

ings shall be as in other special proceedings, except where mod-
ified by the provisions of this chapter.

14. If, upon the hearing of the case, the court shall adjudge
the plaintiff entitled to relief, three commissioners shall be ap-

pointed, as provided in section five of this chapter; they shall

be subject to the provisions contained in section six of this

chapter^ and shall be sworn as prescribed in section seven of
this chapter.

15. The said commissioners shall view the premises alleged

to be damaged, and the premises whereon is situated the mill

by which the damage is alleged to be caused, and shall inquire

whether any damage hath been sustained by the plaintiff by
reason of the matters complained of; and of the amount which
the plaintiff ought annually to receive from the defendants on
account thereof. They shall have power to summon witnesses^

and to hear evidence ; they shall put their report in writing,

and return the same to the court ; the report may be excepted

to, and the issues made upon the exceptions, whether of fact

or law, shall be tried as other like issues are directed to be. A
judgment giving to the plaintiff an annual sum by way of

damages, shall be binding between the parties for five years

from the issuing of the summons, if the mill is kept up during
that time, unless the damages shall be increased by raising the

water or otherwise. The judgment may be enforced as other

judgments are.

1 6. The parties in all the cases provided for in this chapter

shall be notified as is prescribed in other eases of notice, at least

ten days before the meeting of the commissioners of the time

and place of meeting.

17. In all cases where the final judgment of the court shall

asssess the yearly damage of the plaintiff as high as twenty
dollars, nothing in this chapter contained shall be construed to

prevent the plaintiff, his heirs or assigns, from suing as hereto-

fore, and in such case, the final judgment aforesaid shall be

binding only for the year's damage preceding the issuing of the

summons.
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18. If the final judgment of the court shall be that the if judgment

plaintiff hath sustained no damage, he shall pay the costs of his gg
m

?|
t

P1

r

ain'

proceeding; but if the final judgment shall be in favor of the plaintiff.—

plaintiff, he shall have execution against the defendant for one
g

8^"' 9
'
c

*
158

'

year's damage, preceding the issuing of the summons, and for

all costs : Provided, that if the damage adjudged do not amount
to five dollars, the plaintiff shall recover no more costs than
damages. And if the defendant do not annually pay the
plaintiff, his heirs or assigns, before it falls due, the sum ad-

judged as the damages for that year, the plaintiff may sue out
execution for the amount of the last year's damage, or any part

thereof which may remain unpaid.

19. Each commissioner appointed under this chapter shall be Pay ofcom-

entitled to two dollars per day to be paid and taxed as the other ^£j°^J^
costs provided in this chapter. s. u/ 1

CHAPTER 73.

MIKES.

Section

1. Conveyance of water for mining

purposes. Application made to

justices of the peace.

2. Time of notice. Copy of notice de-

livered to owner of land.

3. Character of application.

4. Jurors appointed to assess dam-

ages.

5. Oaths administered.

Section

6. Appeals to Superior Court.

7. Eight of applicant. Proviso.

8. Eegistration of assessment.

9. Compensation to appraiser.

10. Fee of justice.

11. Fee of sheriff.

12. Obstruction of drains a misde-

meanor.

1. Any person or persons or body politic or corporate en- Conveyance oi

gaged or about to engage in mining, who may find it necessary ^J
erfbr ™i_

for the furtherance of their operations to convey water either Application

to or from their mine or mines over the lands of any other ™ade
l !118"

, ,. .. . .,. J
,

tices of the
person or persons, may make application in writing to any peace.

justice of the peace of the county in which the lands to be TZl
811'^ °'

affected or the greater part thereof are situated, for the right '

so to convey the said water.

2. Before making said application the applicant shall give Time of no-

ten days' notice to the owners of said lands of the time and notice den?er-

place of said application and the magistrate before whom the ed t0 owner

same will be made ; said notice shall be in writing, and shall be
°
2 , T.im^s!

1

served by delivering a copy thereof to the owner of said lands, 2.

'

or by leaving said copy at his usual place of residence, if he
be a resident of this State, or if he be a non-resident by post-

ing said notice in some conspicuous place upon said land, and
also at the court-house door of the county.

3. Said application shall specify the lands to be affected Character of
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application.— thereby, the name or names of the owner or owners of said
1871-% c io8,

] ail(j s jf ^iey \)G known to the applicant, the name of the occu-

pant or occupants of such lands, if any there be, and the char-

acter of the ditch or drain intended to be made.
Jurors ap- 4. Upon due proof being made to the justice of the peace
pointed to as- fa^t the notice mentioned in section two of this chapter has
sess damages.

,
. . . ,. , ... . *

—i87i-'2, c. been given, he shall appoint three disinterested persons quah-
158, s. 4. jjed i ^Gt as jurors, and not connected either by blood or

marriage with such applicant, or the owner or occupant of such

lands, appraisers to assess the damage, if any, that will accrue

to said lands by the contemplated work, and shall issue a no-

tice to them to meet upon the premises at a day specified, not

to exceed ten days from the date of said notice.

Oath adminis- 5. The appraisers having met, shall take an oath before some

Sfts"^
1 "'2

' °ffi°er qualified to administer oaths, to faithfully perform their

duty and to do impartial justice in the case, and shall then

examine all the lands in any way to be affected by the said

work, and assess the damage thereto, and make report thereof

under their hands and seals to the justice from whom the

notice issued.

Appeal to Su- 6. Either party dissatisfied wTith the assessment of the ap-

—1871 ?
ourL praisers may, within ten days thereafter, appeal to the Superior

158, s, 6. ' Court, having first given bond with approved security for the

payment of the costs of the appeal.

Eight of appli- 7. After the return of the assessment the applicant shall

?
ant

'7A
8

tf
have full right and power to enter upon such lands and make

Proviso.'
* ' such ditches, drains or other necessary work: Provided, he

has first paid or tendered the damages assessed as above to the

owner of such lands or his known and recognized agent, if he
be a resident of this State, or have such agent in this State.

If the owner be a m>n-resident and have no known agent in this

State, the amount so assessed shall be paid by the applicant

into the office of the clerk of the Superior Court of the county

for the use of such owner.

Registration 8. The applicant or any other person interested may have
of assessment, the said assessment registered upon the certificate of the mag-

158, s. 8.'
C

* istrate, and shall pay the register a fee of twenty-five cents

therefor.

Compensation 9. Each appraiser shall be entitled to a fee of one dollar for

i8n^2
aise

i58~
eae^ ^ay actua% employed in making said assessment, to be

s. 9.
' paid by the applicant.

Feesofmagis- 10. The magistrate shall receive a fee of one dollar and no
toate.~i871- more for the issuing of notices and other services required of

io.
°'

'

.

* B
' him by this chapter, to be paid by the applicant.

Fee of sheriff. £t« The sheriff or other officer serving the notices herein-

—i87i-'2, o. before mentioned, shall receive the same fees as are allowed
i58

7
s. u. £or gucjl 8ervjceB jn ca&es f partition of land, to be paid by

the applicant.
Obstruction of 12. Any person or persons who shall obstruct any drain or

demeanor?
18" ^ch constructed under the provisions of this chapter shall be

Penalty.— deemed guilty of a misdemeanor, and on conviction thereof
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be punished by fine or imprisonment, or both at the discretion l8tt-'2, c. 158,

of the court.
s. 12.

CHAPTER 74.

MONEY EEMAINING IN THE HAOTDS OF CLEEKS AND
OTHEES.

^.ECTIOK

1. Clerks, <&c, of all courts to make
statement of moneys remaining in

hand three years; unless detained

by order of court. And publish

the same at court-house door. To
whom statement sent.

2. Moneys to be paid to certain public

officers.

3. Clerks failing to render account,

Section-

&c, to be sued. Penalty Si 00.

Where suit brought.

4. Clerks, &c, admitting money in

hand, and failing to pay, how pro-

ceeded against.

5. Sheriff to account for such moneys,

in like manner as clerks.

6. Moneys may be used by the public

till called for by owners.

1. Every clerk of the Superior Court, and clerk of the Su-
preme Court, at the first

Clerks, &c ,of

session of the court of which he is ail courts to

clerk, which shall be after the first day of August in every Sent ofmon-
year, shall produce to said court a statement, on oath, of all ?JS remaining

moneys remaining in his hands, which may have been paid y
t

e^ uSess
into hi?, office three years or more previous thereto, and shall detained by

have come into his hands either directly from parties, or from Andpablish*"
his predecessor in office, and is not detained in his custody by thc same at

special order of the court, specifying therein the amount of door!
h
To

Se

each claim, and the name of the person to whom the same is whom state-

payable ;
a copy of which statement he shall forthwith post up jjfc! ^tTs.

in his office, and at the court-house door; and if there be no l.

such moneys in his hands, he shall make affidavit of the same

;

which statement or affidavit, if made by a clerk of the Supreme
Court, the court^shall cause to be transmitted to the public
treasurer and auditor; if made by a clerk of the Superior
Court, the judge of the court before whom it is made shall

cause the same to be transmitted to the officer appointed to re-

ceive and disburse the county funds on or before the first day
of January in the next year.

2. The said officers shall, on or before the first day of Janu- Moneys to be

ary in every year after the foregoing statements are made, ac- p^foffiSS!
count with and pay to the persons entitled to receive the same, —B. c, c 73,"

all such balances reported as aforesaid to be in their hands ; that
s * 2*

is, the clerk of the Supreme Court shall pay to the public treas-

urer, and the other clerks shall pay to the receivers of the
county funds of their respective counties.

3. If any clerk shall fail to comply with the duties herein Clerks failing

enjoined, lie shall be liable to be sued for the moneys in his
toreuderac"
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count, &c, to

be sued.
Penalty $100.
Where suit

brought.—B.
C, c. 73, s. 3.

Clerks, &c,,
admitting
money in
hand, and
failing to pay,
how proceed-
ed against.

—

K. C, c. 73, s.

4.

Sheriff to ac-

count for such
moneys, in
like manner
as clerks.—E.
C, c. 73, s. 5.

Moneys may
be used by the
public, until

called for by
owners.—E.
C, c. 73, s. 6.

hands ; and, moreover, shall forfeit and pay for every offence

one hundred dollars, to be recovered in the name of the State

and for the use of the county, b}r the receiver of the county
funds ; except that in the case of the default of the clerk of

the Supreme Court, suit shall be brought by the public treas-

urer in the Superior Court of Wake county, and the recovery
shall go to the public treasury.

4. If any of the said officers shall fail to pay any such money,
by him admitted to be due, on or before the first day of Janu-
ary in every year as aforesaid, such officer shall be proceeded
against by the public treasurer in any court of record in the

State ; or by the proper county officer, in the courts of his own
county, in the like manner as against defaulting revenue
officers.

5. Every sheriff, at the same time and in like manner as is

required of clerks, shall render and publish an account of

moneys which may have been in his hands for the period of

three years, and account for and pay the same to the receiver

of county funds, under the same penalties for default, and re-

coverable in like manner, as are provided in respect of said

clerks.

6. The money aforesaid, while held by the clerks and sheriffs,

shall be paid on application, to the persons entitled thereto

;

and after it shall cease to be so held, it may be used as other

revenue, subject however, to the claim of the rightful owner.

CHAPTER 7 5.

NAMES.

Names changed by Superior Courts.

Names
changed by
Superior
Courts.—E.
C, c. 74.

1. Ant person desirous of changing his name, may have it

done by petition in any Superior Court ; and the Court at the

time of filing the petition, or afterwards, may decree the same.

CHAPTER 76.

NOTAEIES.

Section

1. Notaries appointed by Governor.

Qualified in the Superior Court.

2. Duplicate commission issued, one

Section

part to be filed in the office of the

clerk of the Superior Court.
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Section

3. Clerks to act as notaries and certify

under seal of office.

4. Notaries may take probate of deeds,

Section

&c, and act as commissioners of

affidavits.

5. Fees of notaries.

1. The governor may, from time to time., at his discretion,

appoint one or more fit persons in every eounty, to act as no-

taries ; who, on exhibiting their commission to the clerk of

the Superior Court of the county in which they are to act,

shall be duly qualified, by taking before said clerk an oath of

office, and the oaths prescribed for officers.

2. The governor shall issue to each a duplicate commission,
one part whereof shall be deposited with the clerk of the court,

and filed among the records, and he shall note on his minutes
the qualification of the notary.

3. The clerks of the Superior Courts, may act as notaries-

public, in their several counties, by virtue of their office as

clerks, and may certify their notarial acts under the seals of

their respective courts, whenever it may be desired.

4. Notaries public shall have power to take and certify the
acknowledgment or proof of powers of attorney, mortgages,

deeds and other instruments of writing, to take depositions

and to administer oaths and affirmations in matters incident

or belonging to the duties of their office, and to take affidavits

to be used before a court, judge or other officer, within the

State : Provided, that nothing herein contained shall be con-

strued to allow the privy examination of femes covert to be
taken otherwise than by law specially directed.

5. The fees of notaries-public, for each certificate and seal

shall be fifty cents, and in other matters shall be, as regulated

by the chapter entitled salaries and fees.

Notaries ap-
pointed by
Governor.
Qualified in
Superior
Court—R, C.,

c. 75, s. 1.

Duplicate
commissions
issued—one
part filed in
office of Clerk.
—R. C, c. 75,
s. 2.

Clerks may
act as notaries,

and certify
under seal of
office.—R. C,
c. 75, s. 3.

Notaries may
take probate of
deeds, &c,
and act as

commission-
ers of affida-

vits.—1866, c
80, s. 1.

Fees of no-
taries.— 1 866,
c. 30, s. 2.

CHAPTER i i .

OATHS.

Section

1. Oaths, how administered.

2. Persons scrupulous of laying hands

on the Scriptures, sworn with up-

lifted hand.

3. Quakers, Moravians, Dunkers, and

Mennonists to be affirmed.

A. Oaths or affirmations to support the

Constitution of the United States

and of this State, taken by all of-

ficers.

5. Oath to support the Constitution of

the United Stales.

Section

6. Oaths of sundry persons.

(1 ) Administrator.

(2.) Attorney at law.

(3.) Book debt oath.

(4.) Book debt oath for an execu-

tor and administrator.

(5.) Commissioners allotting year's

provision.

(6.) Commissioner dividing and

allotting real estate.

(7.) Commissioner of wrecks.

(S.) Constabfe.
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Section Section

(9.) Entry-taker; (25.) Processioner.

(10.) Executor. (26.) Ranger.

(11.) Finance committee. (27.) Eegister.

(12.) Inspector of flour. (28.) Standard keeper.

(13.) Inspector of tobacco. (29.) Stray valuers.

(14.) Inspector of other articles (30.) County surveyor.

than tobacco or flour, (31.) Tobacco picker.

(15.) Foreman of grand jury. (32.) County treasurer.

(16.) Grand jurors. (33.) Trustees of townships.

(17.) Officers attending grand jury. (34.) Witness, to go before grand

(18.) Officer charged with a jury. jury.

(19.) Petit jury in a capital case. (35.) Witness in a capital trial.

(20.) Petit jury in criminal eases not (36.) Witness on a traverse.

capital. (37.) Witness in civil cases.

(21.) Jury in civil cases. (38.) Witness to prove a will.

(22.) Jury laying off dower. (39.) Form of oath for other per-

(23.) Jury to assess damages for sons.

overflowing lands. 7. Deputies to administer oath when
(24.) Jury to lay off' and assess dam- their principals may.

ages for road.

Oaths, how
administered.
--K. C, c. 76,

s. 1.

Persons scru-

pulous of lay-

ing hands on
the Scriptures,

sworn with
uplifted hand.
—B. C, c, 76,

6. 2.

Whereas, lawful oaths for the discovery of truth and es-

tablishing right, are necessary and highly conducive to the
important end of good government; and being most solemn
appeals to Almighty God, as the omniscient witness of truth,

and the just and omnipotent avenger of falsehood, suchoaths^
therefore,, ought to be taken and administered with the utmost
solemnity. Wherefore it is enacted,

1. That judges and justices of the peace, and other persons

who may be empowered to administer oaths, shall (except in

the cases in this chapter excepted,) require the party sworn,,

to lay his hand upon the holy evangelists of Almighty God,.

in token of his engagement to speak the truth, as he hopes to

be saved in the way and method of salvation pointed out in

that blessed volume; and in further token, that, if he should

swerve from the truth
7
he may be justly deprived of all the

blessings of the gospel, and made liable to that vengeance which
he has imprecated on his own head ; and, after repeating the

words, "So help me, God" shall kiss the holy gospels, as a seal

of confirmation to the said engagements.

2. When the person to be sworn, shall be conscientiously

scrupulous of taking a book oath in manner aforesaid, he shail

be excused from laying hands upon, or touching the holy gos-

pels ; and the oath required shall be administered in the fol-

lowing manner, namely : he shall stand with his right hand
lifted up towards heaven, in token of his solemn appeal to the

Supreme God, and also, in token, that if he should swerve from

the truth, he would draw down the vengeance of heaven upon
his head, and shall introduce the intended oath with these

words, namely ' "I, A. B., do appeal to God, as a witness of

the truth and the avenger of falsehood, as I shall answer the

same at the great day of judgment, when the secrets of all
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hearts shall be known, that," &c, as the words of the oath

may be.

3. The solemn affirmation of Quakers, Moravians, Dunkers, Quakers, Mo-
and Mennonists, made in the manner heretofore used and ac- ravians, Dun-

customed, shall be admitted as evidence in all civil and crim- Mennonists to

inal cases ; and in all cases where they are required to take be affirmed.—

an oath to support the constitution of the State, or of the

United States, or an oath of office, they shall make their sol-

emn affirmation, in the words of the oath beginning after the

word ''swear ;" which affirmation shall be as good and effec-

tual to all intents and purposes, as if they had taken the oaths

aforesaid.

4. Every member of the General Assembly, and every per- Oaths or affir-

son who shall be chosen or appointed to hold any office of g^port the
trust or profit in the State, shall, before taking his seat or en- Constitutions

tering upon the execution of the office, take and subscribe to
gfates and* of

the following oath or affirmation : "I, A. B., do solemnly and this state,

sincerely swear (or affirm) that I will be faithful and bear true tf

j|

en hy
_^

allegiance to the State of North Carolina, and to the constitu- c., c. 76, s.*42

tional powers and authorities, which are or may be established

for the government thereof; and that I will endeavor to sup-

port, maintain, and defend the constitution of said State, not
inconsistent with the constitution of the United States, to the

best ot my knowledge and ability : so help me God." Where
such person shall be of the people called Quakers, Moravians,
Mennonists or Dunkers, he shall take and subscribe the follow-

ing affirmation : "I, A. B., do solemnly and sincerely declare

and affirm, that I will truly and faithfully demean myself as

a peaceable citizen of North Carolina ; that I will be subject

to the powers and authorities that are or may be established

for the good government thereof, not inconsistent with the con-

stitution of the State and the constitution of the United States,

either by yielding an active or passive obedience thereto, and
that I will not abet or join the enemies of the State, by any
means, in any conspiracy whatever, against the State ; that I

will disclose and make known to the legislative, executive or

judicial powers of the State, all treasonable conspiracies which
I shall know to be made or intended against the State."

5. All members of the General Assembly, and all officers Oath to sup-

vho shall be elected or appointed to any office of trust or IStutionofSe
profit within the State, shall, agreeable to act of Congress, United states.

take the following oath or affirmation : "I, A. B., do solemnly ~f;
c "' c

'
76

'

swear, (or affirm, as the case may be,) that I will support the
constitution of th.e United States : so help me, God :" which
oath shall be taken before they enter upon the execution of
the office

6. The oaths of office to be taken by the several persons Oaths of sun-

hereafter named, shall be in the words following the names of |
r

y

c
per

c

S0

>r?T
said persons respectively. 6." '

'
'
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ADMINISTRATOR.

Administra-
tor.

(1.) You swear (or affirm) that you believe A. B. died with-

out leaving any last will and testament ; that you will well and
truly administer all and singular the goods and chattels, rights

and credits of the said A. B., and a true and perfect inventory
thereof return according to law ; and that all other duties ap-

pertaining to the charge reposed in you, you will well and truly

perform, according to law, and with your best skill and ability :

so help you, God.

ATTORNEY AT LAW.

Attorney at

law.
(2.) I, A. B., do swear (or affirm) that I will truly and hon-

estly demean myself in the practice of an attorney, according

to the best of my knowledge and ability: so help me, God.

BOOK DEBT OATH.

Book debt. (3.) You swear (or affirm) that the matter in dispute is a book
account, that you have no means to prove the delivery of such
articles, as you propose to prove by your own oath, or any of

them, but by yourself; and you further swear that the account

rendered by you is just and true ; and that you have given all

just credits : so help you, God.

BOOK REBT OATH FOR AN EXECUTOR OR ADMINISTRATOR.

Book debt
oath for an
executor or
administrator.

(4.) You, as executor or administrator of A. B., swear (or

affirm) that you verily believe this account to be just and true,

and that there are no witnesses, to your knowledge, capable of

proving the delivery of the articles therein charged ; and that

you found the book or account so stated, and do not know of

any other or further credit to be given, than what is therein

given : so help you, God.

COMMISSIONERS ALLOTTING A YEAR S PROVISIONS.

Commission- (5.) You and each of you swear (or affirm) that you will lay
ers allotting a off and allot to the petitioner, a year's provisions for herself

Ion.

Spr
and family, according to law, and with your best skill and abil-

ity : so help you, God.

COMMISSIONERS DIVIDING AND ALLOTTING REAL ESTATE.

Commission-
ers dividing
and allotting

real estate.

(6.) You and each of you swear (or affirm) that, in the par-

tition of the real estate now about to be made by you, you will

do equal aud impartial justice among the several claimants,

according to their several rights, and agreeable to law : so help

you, God. •
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COMMISSIONER OF WRECKS.

(7.) I, A. B., do solemnly swear (or affirm) that I will truly commissioner •
and faithfully discharge the duties of a commissioner of wrecks, of wrecks.

for the district of , in the county of , accord-

ing to law : so help me, God.

CONSTABLE.

(8.) I, A. B., do solemnly swear (or affirm) that I will well Constable.

and truly serve the State of North Carolina in the office of a

constable ; I will see and cause the peace of the State to be

well and truly preserved and kept, according to my power : I

will arrest all such persons as, in my sight, shall ride or go
armed offensively, or shall commit or make any riot, affray or

other breach of the peace ; I will do my best endeavor, upon
complaint to me made, to apprehend all felons and rioters, or

persons riotously assembled, and if any such offenders shall

make resistance with force, I will make hue and cry, and will

pursue them according to law, and will, faithfully and without

delay, execute and return all lawful precepts to me directed
;

I will, well and truly, according to my knowledge, power and
ability, do and execute all other things belonging to the office

of a constable, so long as I shall continue in office: so help me,
God.

ENTRY TAKER.

(9.) I, A. B., do solemnly swear (or affirm) that I will well Entry-taker,

and impartially discharge the several duties of the office of

entry taker for the county of , according to law : so

help me, God.

EXECUTOR.

10.) You swear (or affirm) that you believe this writing to be Executor.

and contain the last will and testament of A. B., deceased ; and
that you Will well and truly execute the same, by first paying
his debts and then his legacies, as far as the said estate shall

extend, or the law shall charge you ; and that you will well and
faithfully execute the office of an executor, agreeably to the
trust and confidence reposed in you, and according to law : so

help you, God.

FINANCE COMMITTEE.

(11.) I, A. B., do solemnly swear (or affirm) that I will dili- Finance com-

gently inquire into all matters relating to the receipts and dis- ^an""!
8^"

bursements of county funds and a true report make, without
partiality, so help me God."
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INSPECTOR OF FLOUR.

• Inspector of

flour.
(12.) I. A. B., do swear (or affirm) that I will, without favor

or affection, malice or partiality, inspect all flour brought to me,
and which I shall be required to examine, and that no flour

shall be passed or branded by me, without my inspecting the

same ;
that I will not brand, or cause to be branded, as passed,

any cask of flour that will not appear to me, to the best of my
skill and judgment, to be sufficiently clean, well ground, sweet
and merchantable ; that I will mark on all casks of flour the

degree thereof, according to the directions of law ; that I will

carefully examine the casks in which flour brought for inspec-

tion shall be contained, and that I will not pass or brand any
such casks, unless they be of such size, goodness, and thickness

as by law required : so help me, God.

INSPECTOR OF TOBACCO.

Inspector of

tobacco.
(13.) I, A. B., swear (or affirm) that I will carefully and dili-

gently view and examine all tobacco brought to any public

warehouse, whereof I am appointed to be inspector, and all

other tobacco which I may be called upon to view and inspect,

and that, not separate and apart from my fellow, but in his

presence ; and that I will not receive any tobacco that is not,

in my judgment, sound, well conditioned, merchantable, and
clear of trash ; nor receive, pass, or stamp any tobacco, hogs-

head or cask of tobacco prohibited by law ; and that I will not
change, alter or give out any tobacco, other than such hogs-

head or cask, for which the receipt to be taken in was given,

but that I will, in all things, well and faithfully discharge my
duty, in the office of inspector, according to law, without fear,

favor, or affection, malice or partiality : so help me, God.

INSPECTOR OF OTHER ARTICLES THAN TOBACCO AND FLOUR.

Inspector of
other articles

than tobacco
or flour.

(14.) I, A. B., do swear (or affirm) that I will faithfully, im-

partially and diligently execute the office of inspector ; and
that I will not, for favor, affection, prejudice or partiality,

brand for any person whatsoever, any barrel of beef, pork, rice,

tar, pitch or turpentine, fish, butter or flax-seed ; or pass any
timber, lumber or shingles, other than such as are declared to

be lawful, according to the best of my skill and judgment: so

help me, God.

GRAND JURY—FOREMAN OF.

Foreman of
#rand jury.

(15). You, as foreman of this grand inquest for the body of

this county, shall diligently enquire and true presentment make
of all such matters and things as shall be given you in charge;

the State's counsel, your felloes' and your own, you shall keep
secret ; you shall present no one for envy, hatred, or malice;



Chap. 77.] oaths, 637

neither shall you leave any one unpresented, for fear, favor, or

affection, reward or the hope of reward ; but you shall present

all things truly, as they come to your knowledge, according

to the best of your understanding : so help you, God.

GRAND JURORS.

(16.) The same oath which your foreman hath taken on his Grand jurors,

part, you, and each of you, shall well and truly observe and
keep on your part : so help you, God.

GRAND JURY OFFICER OF.

(17.) You swear (or affirm) that you will faithfully carry all officer attend

papers sent from the court to the grand jury, or from the P°£rand

grand jury to the court, without alteration or erasement, and
without disclosing the contents thereof; so help you, God.

JURY—OFFICER OF.

(18.) You swear (or affirm) that you will keep every person, Officer

sworn of this jury, together in some private and convenient !^gedw5tba

place, without meat or drink (water excepted). You shall not

suffer any person to speak to them, neither shall you speak to

them yourself, unless it be to ask them whether they are

agreed in their verdict, but with leave of the court : so help

you, God.

JURY, IN A CAPITAL CASE.

(19.) You swear (or affirm) that you will well and truly try, Petit jury in a

and true deliverance make, between the State and the prisoner
caPltal case -

at the bar, whom you shall have in charge, and a true verdict

give according to your evidence: so help you, God.

JURY, IN CRIMINAL CASES NOT CAPITAL.

(20.) You and each of you swear (or affirm) that you will Petit jury in

well and truly try all issues of traverse which shall come be- not^pi^aT
68

'

fore you during this term, and true verdicts give according to

the evidence thereon : so help you, God.
The same oath to talesmen, by using the word "day" in-

stead of "term."

JURY, IN CIVIL CASES.

cases.

(21.) The original panel thus :—You and each of you swear jury in civil

(or affirm) that you will well and truly try all civil cases,

which shall come before you during this term, and true ver-

dicts give according to the evidence: so help you, God.
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The same oath to talesmen, by using the word "day" in-

stead of "term."

JURY, LAYING OFF DOWER.

Jury laying off (22.) You and each of you swear (or affirm) that you will,
dower. without partiality, and according to your best judgment, lay

off and allot to A. B., widow of C. D., such dower in the lands

of said C. D. as by law she is entitled to : so help you, God.

JURY, TO ASSESS DAMAGES FOR OVERFLOWING LANDS.

Jury to assess (23.) You and each of you swear (or affirm) that you will well
damages for and truly inquire whether any damage hath been sustained by
?ands.°

Wmg
the petitioner, A. B., by reason of the erection of the mill com-
plained of by him ; and, if any damage hath been sustained,

that you and each of you will impartially, according to the best

of your judgment and ability, assess the amount which the

said A. B. ought annually to receive from the owner, proprie-

tor, or tenants of said mill, on account thereof : so help you,

God.

JURY TO LAY OFF ROADS AND ASSESS DAMAGES.

Jury to lay off (24.) I, A. B., do solemnly swear (or affirm) that I will lay
and assess ou fc ^he road, directed to be laid out by the proper authority,

road to the greatest ease and advantage ot the inhabitants, and
with as little prejudice to the owners of land over which the

same shall be laid out, as may be ; and will truly and impar-

tially assess the damages, which may be awarded by me, for

injuries done to lands by the laying out of said road, without

favor, affection, malice or hatred, and to the best of my skill

and knowledge : so help me, God.

PROOESSIONER.

Processioner. (25.) I, A. B., do solemnly swear (or affirm) that I will well

and truly execute the duty and trust, enjoined by the act for

processioning lands in the State according to the best of my
skill and ability, without favor or partiality, to any person or

persons whatsoever : so help me, God.

RANGER.

Ranger. (26.) I, A. B., do swear (or affirm) that I will well and truly

execute the office of ranger, for the county of , accord-

ing to the best of my skill and ability : so help me, God.

REGISTER.

(27.) I, A. B., do solemnly swear (or affirm) that I will faith-
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fully and truly, according to the best of my skill and ability,

execute the office of register for the county of , in all

things according to law : so help rne, God.

STANDARD KEEPER.

(28.) I, A. B., swear (or affirm) that I will not stamp, seal or standard

give any certificate for any steelyards, weights or measures, kee
i)er -

but such as shall, as near as possible, agree with the standard

in my keeping : and that I will, in all respects, truly and faith-

fully discharge and execute the power and trust, by law reposed

in me, to the best of my ability and capacity : so help me, God.

ESTRAY VALUERS.

(29.) You swear (or affirm) that you will well and truly view strays, vaiu-

and appraise the stray, now to be valued by you, without favor
ers of'

or partiality, according to your skill and ability ; so help you,

God.

SURVEYOR EOR THE COUNTY.

(30.) The same, mutatis mutandis, with that of entry-taker. Surveyor for
county.

TOBACCO PICKER.

(31.) I, A. B., do swear (or affirm) that I will faithfully pick Tobacco pick-

all tobacco which may be put into my possession for that pur- er -

pose, without fraud or damage to the owner : so help me, God.

TREASURER FOR A COUNTY.

(32.) I, A. B., do solemnly swear (or affirm) that, according County treas-

to the best of my skill and ability, I will execute impartially urer -

the office of county treasurer for the county of , in

all things according to law ; that I will duly and faithfully

account for all public moneys that may come into my hands,
and will not, directly or indirectly, apply the same, or any
part thereof, to any other use than by law directed : so help
me, God.

TRUSTEES OF TOWNSHIP.

(33.) You, and each of you, swear (or affirm) that you will Trustees of

in all respects faithfully and honestly execute the office of
towns:hiP*

trustees of township in the county of
during your continuance in office, according to law : so help
you, God.
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WITNESS TO DEPOSE BEFORE THE GRAND JURY.

Witness sent (34.) You swear (or affirm) that the evidence you shall give
to grand jury.

to tke gran(j j^^ Up0n ^g bill of indictment, against A. B.,

shall be the truth, the whole truth, and nothing but the truth:

so help you, God.

WITNESS IN A CAPITAL TRIAL.

Witness on a (35.) You swear (or affirm) that the evidence you shall give
capital trial, to the court and jury in this trial, between the State and the

prisoner at the bar, shall be the truth, the whole truth, and
nothing but the truth : so help you, God.

WITNESS ON A TRAVERSE.

Witness u j (36.) You swear (or affirm) that the evidence you shall give
traverse. to the court and jury, touching this issue of traverse, between

the State and A. B., shall be the truth, the whole truth, and
nothing but the truth : so help you, God.

WITNESS IN CIVIL CASES.

Witness in ffl-) You swear (or affirm) that the evidence you shall give
civil cases. to the court and jury in this cause, now on trial, wherein A.

B. is plaintiff, and C. B. defendant, shall be the truth, the

whole truth, and nothing but the truth : so help you, God.

WITNESS TO PROVE A WILL.

Witness to (88.) You swear (or affirm) that you saw C. D. execute (or
prove a will, heard him acknowledge the execution of) this writing as his

last will and testament ; that you attested it in his presence

and at his request ; and that at the time of its execution (or

at the time its execution was acknowledged,) he was, in your
opinion, of sound mind and disposing memory: so help you,

God.

(39.) Any officer of the State or of any county or township,
for other per- the form of whose oath is not given above, shall take an oath

in the following form : I, A. B., do swear (or affirm) that I

will well and truly execute the office of according to

the best of my skill and ability according to law : so help me,
God.

7. In all cases where any civil officer, in the discharge of his

administer duties, is permitted by the law to administer an oath, the depu-

eftheir
V
prTnci- ty °f sucn officer, when discharging such duties, shall have au-

pais may.—E. thority to administer it, provided he is a sworn officer ; and
•' °' 76

'
8

-
7

' the oath thus administered by the deputy, shall be as obliga-

tory as if administered by the principal officer, and shall be

attended with the same penalties in case of false swearing.

Form of oath
forot
sons.

Deputies to
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CHAPTER 78.

OFFICERS OF THE STATE—THEIR POWERS AND
DUTIES.

SECTION

1 Public officers.

2. Legal powers not defined.

3. Legislative officers

:

(1.) Senators,

(2.) Eepresentatives.

(3.) Speaker.

(4.) Clerks.

(5,) Doorkeepers,

(6.) Subordinates,

4. Elections and term of office of Sen-

ators.

5. Elections and term of office of Kep-

resentatives.

6. How other officers chosen.

7. Term of office of clerks and door-

keepers.

8. Duty of Lieutenant Governor.

9. Powers of committee of investigat'n.

10. Penalty for failing to give evidence,

11. May administer oaths,

12. Penalty for false swearing,

13. How persons may make application,

14. Party may appeal.

15. Secretary to have laws printed.

16. Names to be prefixed.

17- Distribution of laws.

18. When selling books a misdemeanor.

19 Executive officers

:

(1.) Civil.

(2.) Military.

20. Civil executive officers

:

(1.) General.

(2.) Special.

(3.) Local.

21. (1.) Governor.

(2.) Lieutenant-Governor.

(3.) Private Secretary.

(4.) Secretary of State.

(5.) Auditor.

(6.) Treasurer.

(7.) Attorney General.

(8.) Superintendent of Public In-

struction.

(9.) Governor's Council.

22. Governor and Lieut. Gov'r, when
andhow elected. Contested elec'ns.

23. Powers and duty of Governor

:

(1.) Supervise conduct, &c.

(2.) See offices filled, <fec.

41

Section

(3.) Make appointments.

(4.) Official organ.

(5.) Custodian of seal.

(6.) May direct Attorney General,

&c.

24. Gov'r to send copies of statutes, &c.

25. To keep the following records :

(1.) Eegister of pardons.

(2.) Eegister of other applications.

26. Eecords, &c, to be preserved.

27. Others performing duties of Gov' or.

28. Eesidence of Governor,

29. Dwelling of Governor. Private

Secretary.

30. Letter books deposited, &c.

31. Seal of State.

82. When new seal procured.

33. Treasurer to pay expenses.

34. Putting seal to papers.

35. Day of Thanksgiving.

36. Council.

37. How applications for pardon made.

What to contain.

38. Secretary of State charged with cus-

tody of statutes, &c
39. His bond, where deposited,

40. Office hours.

41. His duties

:

(1.) To attend Legislature, &c.

(2.) To attend the Governor.

(3.) To receive mortgages, &c.

(4.) To receive depositions, &c.

(5.) To distribute statutes, &c.

(6.) To distribute acts of Congress.

(7.) Eeceipt book for grants.

42. To have statutes bound, &c.

43. To transmit documents, &c, at the

expense of the State.

44. To purchase stationery.

45. To purchase books on requisition.

46. Justice's dockets.

47. Books at actual cost.

48. To furnish blank forms for esti-

mates,

49. Secretary to submit estimates.

50. Eegister of deeds to include Supe-

rior Court Clerk.

51. Auditor and Treasurer to review

estimates.
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Public officers-.—1868-'9, c.

270, s. 1.

Legal powers
not defined.

—

1868-'9, c. 270,

g. 2.

Legislative of-

ficers.—1868-
'9. c. 270, s. 3.

Section

52. Eequisitions approved, &e.

53. Sealed proposals to be sent to Sec-

retary.

54. No stationery furnished except as

herein provided.

55. Secretary to furnish, amount of sta-

tionery to Auditor.

56. Auditor, his duties :

(1.) To superintend fiscal concerns.

(2.) To report to the General As-

sembly.

(3.) Suggest plans,

(4.) Keep accounts,

(5.) Examine accounts-.

(6.) Collect moneys.

(7.) Examine claims.

(8.) To require persons to settle,

&c.

(9.) To draw warrants..

(10.) To keep leases, &c.

(11.) To keep certificates, &c,

(12.) To procure statements of de-

posit,

(13,) To countersign checks, &c.

(14.) To keep accounts between

State and Treasurer,

(15.) To examine bank book kept

by Treasurer, &c.

57. To require statements, <fec.

58. Power to require oath.

59. May draw warrant.

60. With consent may release,

61. When property sold under fore-

closure.

62. Office hours.

63. Office room,

64. Treasurer, his duties :

(1.) To rece'ive money.

74.

Section

(2.) To keep bank book.

(3.) Pay warrants, <fec.

Banks to transmit statement, &c,
Treasurer not to- draw, &c.

To give bond.

Deputy Treasurer.

Accounts to be closed, when.

Commissioners to examine vouchers..

In case of death or resignation.

72. Office hours,

73. Office room.

Attorney General, bis duties :

(1,) To defend actions, &c.

(2,) Shall defend and prosecute r

when.

(3,) Advise solicitors, &c, when,

(4,) Give an opinion.

(5.) To pay moneys, when.

Supreme Court Eeporter abolished.

Attorney General to fulfil duties.

76. General provisions concerning the

Superintendent of Public Instruc-

tion. Where to keep office, seals,.

&c.

77. Office room.

78. Shall direct operations of schools,

79. Eeport to Governor, &c.

80. Eeport to contain statement, &c.

81. To correspond, &c.

82. To acquaint himself with wants of

education, &c,

83. To apportion school moneys.

84. To prepare forms, &c.

85. To file printed and manuscript re-

ports, &c.

To be ex officio one of the directors

of the asylums.

To deliver over papers, &c, when.

75.

36.

87.

1. The public officers of the State are :

(1.) Legislative

;

(2.) Executive;

(3.) Judicial.

2. But this classification shall not be construed as defining

the legal powers of either class.

3. The legislative officers are :

(1.) Fifty Senators

;

(2.) One hundred and twenty-twenty members of the House
of Representatives

;

(3.) A Speaker of the House of Representatives

;

(4.) A clerk and assistants in each house

;

(5.) A door-keeper and assistants in each house

;

(6.) As many subordinates in each house as may be deemed
necessary.
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4. The time and manner of electing Senators, and their Election and

term of office, are prescribed by the Constitution, (Art. II, sec- te™ of office^

tions 3, 4, 27 and 29,) and in chapter fifty-two of this revisal. i868-'9, c. 270,

5. The time and manner of election, and the term of office s. 4.

of the members of the House of Representatives, are prescribed term f office

by the Constitution, (Art. II, sections 6, 7, 8, 27 and 29,) and of Represen-

in chapter fifty-two of this revisal. >9
}
c# 270, s.

5"

6. The other legislative officers are chosen by their respective How other of-

houses, voting viva voce. (Constitution, Art. II.) ficers chosen.

7. The term of office of the clerk and door-keeper of each ^J
8

sf

"

6 .

9
'

c '

house shall be two years, and until their successors are ap- Term of office

• . j of clerks and
pointed. doorkeepers.

8. When the Lieutenant-Governor is sick or absent, the — 1868-'9, 0.

Senate must choose one of their own number as his successor, ^utyof Lieu-
In other cases his duties are simply those of presiding officer tenant Gov-

of the Senate, without the right of voting except in case of a tie. f^^Vo^s
9. Any committee of investigation raised either by joint Powers o'f'

resolution or resolution of either house of the General Assem- committees of

n n t r i i • n investigation.

bly, has full power to send tor persons and papers and it neces- —1869-'70, c
sary to compel attendance and production of papers by attach- 5 - s

-
l -

ment or otherwise.

10. Any person or persons wilfully failing or refusing to Penalty for^

attend or produce papers (in accordance with the provisions of evidence.—
1Ve

the preceding section) on summons of any committee of inves- i869-'70, e. 5,

tigation, either select or committee of the whole, shall be guilty s- 2 *

of a misdemeanor, and on conviction in the Superior Court of

the county in which such witness may reside or be found, shall

be fined not less than five hundred dollars nor more than cne
thousand dollars, and shall be subject to imprisonment at the

discretion of the court.

11. The chairman of any committee or any person in his May adminis-

presence, shall have competent power and authority to admin- i^j^cTo
ister oaths. s. 3.

12. Any person or persons who shall wilfully and corruptly Penalty for

swear falsely to any fact material to the investigation of such f^Y
1

—1869-
committee, shall be subject to all the pains and penalties of '70, 0. 5, s. 4.

wilful and corrupt perjury, and, on indictment and conviction

in the Superior Court of Wake county, shall be confined in the

penitentiary of the State for the time now prescribed by law
for perjury.

13. Every person desiring to appear either in person or by How persons

attorney to introduce testimony, or to offer argument for or Sication.—
ap ~

against the passage of an act or resolution, before any commit- i868-'9, c 270,

tee of either House of the General Assembly, shall first make s * 10 *

application to said committee, stating in writing his object,

the number and names of his witnesses, and the nature of their

testimony. If the committee consider the information likely

to be important, or the interest of the applicant to be great,

they shall appoint a time and place for hearing the same, with
such limitations as may be deemed necessary.

14. If any committee shall refuse to grant the request of any Party may ap-
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peal—i868-T
9, citizen to be heard before them in a matter touching his inter-

e. 270, s. ii.
eg£^ jie may appea] t ^}ie House of which the committee is a

part ; and if he show good reason for his request the House
shall order it to be granted.

Secretary to 15. The Secretary of State, within thirty days after each
have laws session of the General Assembly, shall cause to be published

-»9,c. 2W,s. by the State Printer, all the laws and joint resolutions passed
14 - at such session ; and each volume shall contain his certificate

that it was printed under his direction from enrolled copies on
file in his office. In the printing he shall omit the certificate

required to be endorsed upon the original bills ; but he shall

insert immediately after the title of each law, the word
"passed," adding the day, month and year.

isames to be 16- There shall be prefixed to the statutes published each

Tftsf^^sTO year tne names and residences of Governor, Lieutenant Gover-

&. 15.
'

'"
* nur , Senators and members of the House of Representatives

and of the Justices of the Supreme, and Judges of the Supe-
rior Courts.

Distribution of 17. The Secretary of State shall publish within forty days
laws.—1869- after the adjournment of the General Assembly all the general

i-2.
°*

'

&
statutes in a cheap form, which he shall distribute at once as

follows: one to each county commissioner, one to each register

of deeds for his office, and one to each justice of the peace.

The copies for each county shall be sent to the register of deeds
therein for distribution as above.

When selling 18. Whenever any book is published under the direction oi

d°m an™— '^° General Assembly and at the cost of the State for distribn-

i869-"?o,

J

c. tion, until the whole number of copies required by law to be
224s s. 3. distributed have been forwarded to their proper distination,

the selling ofany such books shall be a misdemeanor, and the per-

son so offending, upon conviction, shall pay a fine of one hun-
dred dollars, and each book sold shall constitute a separate and
distinct offence.

Executive of- 19. Executive officers are either:
fleers, civil fl\ civil:
and military. ) / tii-va
-i868-'9,c. (2.) Military.

fl
0l-('_?ha 8

20. Civil executive officers are :

»9, c'afo, R. (!•) General, or for the whole State
;

a5* (2.) Special, or for special duties in different parts of the

State

;

(3.) Local, or for a particular part of the State.

General civil 21. The general civil executive officers of this State areas

S2£
tiv

i

e
Rfi«

Allows:
fleers.—1868- , . ~
?9 t c. 270 % s. 20. (1. ) A Governor

;

{. .j A j^cutenant Governor
;

(3.) A Private Secretary for the Governor

;

(4.) A Secretary of State;

(5.) An Auditor
;

(6.) A Treasurer

;

(7.) An Attorney General

;

(8.) A Superintendent of Public Instruction ;
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(9.) The members of the Governor's Council.

[See Constitution, Article III, sections 1, 2, 3, 4, <5, 6-, 7, 8, 9, 10, 11, 12, 15, 16.]

585. The election of a Governor and Lieutenant Governor Governor and

for the State of North Carolina shall be held on the first
^tenant

mi > i /• i i i i
governor.

ihursday in August in the year ot our Lord one thousand when and how-

eight hundred and seventy-two and every four years thereafter
fesSd^"l

Conr~

in the same manner and under the same rules and regulations tions.—1871-

as are or shall be prescribed for the election of members of the % °^|g' s*

General Assembly ; and contested elections shall be determined

by a joint vote of both houses of the General Assembly in

the same manner and under the same rules and regulations as

are or shall be prescribed in cases of contested elections of

members of the General Assembly.
23. In addition to those prescribed by the Constitution, the Powers and

Governor has powers and duties prescribed in this and the fol- ^m?—iSs-~
lowing sections :

7
9, c 270, s.

(1.) He has to supervise the official conduct of all executive superv igec0Q .

and ministerial officers; duct,«fcc.

(2.) He is to see that all offices are filled, and the duties See offices fill-

thereof performed, or in default thereof, apply such remedy as ed
^
&c-

the law allows, and if the remedy is imperfect acquaint the

General Assembly therewith

;

(3.) He is to make the appointments and supply the vacan- Makeappomt-

cies not otherwise provided for by law in all departments

;

(4.) He is the sole official organ between the government of Official organ,

this State and other States, or the government of the United
Sf ates

;

(5.) He has the custody of the seal of the State, a descrip- Custody of

tion wherecf must be deposited with the Secretary of State;

(6.) Whenever ai^ suit or legal proceeding is pending against May direct At-

the State, or which may result in any claim against the State,
ai

rr

&c.—mo-
or affect the title of this State to any property, he may direct *i, o. 111.

the Attorney-General to appear on behalf of the State, and
may employ such additional counsel as he may judge expedient

;

(7.) He shall have such other powers and duties as may de- Other powers

volve on him by law.
and duties'

24. The Governor, each year, as soon as published, shall Governor to

transmit to the executive of every State in the Union, three s«"^opiesof

copies of the statutes of each year, and of the reports of the i868-'9,"c 270,

Supreme Court, and request a similar transmission to be made s
*
28-

to him of the statutes and reports of the higher courts of the

several States. When the statutes of any State are received

he shall deposit one copy in the executive library, but in case

only one copy is received it shall be deposited in the State

library.

25. The Governor shall cause to be kept the following re- To keep fol-

COrds:
cords --1S68-

(1.) A register of all applications for pardon, or for comma- '9, a '270, s.

tation of any sentence, with a list of the official signatures and |& -
. t -

recommendations in favor of such application

;

pardons.
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Register of (2.) A separate register of all other applications made to him

tSSl
appHca

" for any official action
;

Accounts ap- (3.) An account of all his official expenses and disburse-

Audftor—1870 men ^s
5
including the incidental expenses of his departments,

-'l, c. ill. and the rewards offered by him for the apprehension of crim-

inals, which shall be paid upon his warrant, approved by the

A< ditor.

Records, &c, 26. These records and the originals of all applications, peti-

ed.—STmT" tions and recommendations, and reports therein mentioned,
c. 270, s. 30. shall be preserved in the office of the Governor, but when ap-

plications for offices are refused, he may, in his discretion,

return the papers referring to the application
Others per-^ 27. Every provision in the Constitution and statutes in rela-

oTGovfrnor.
6
- ^on to tne powers and dutits of the Governor, and in relation

t868-'9. c. 270, to the acts and duties to be performed by others towards him,
extends to others performing for the time being the duties of

Governor.
Residence of 28. The Governor shall reside permanently at the city of

Kaleigh during his continuance in office.

29. A convenient and commodious dwelling-house, to-

gether with such out-houses as shall be necessary, shall be
Private Secre- provided for hb accommodation. He shall appoint a Private

<£

r
27o7s. 33.

' Secretary, who shall enter in books kept for that purpose, all

such letters, written by and to the Governor, as are official and
important; and such other letters as the Governor shall think
necessary.

Letter book 30. The letter book shall be deposited in the office of the

i868°"9
te

c.'270
Executive by the Private Secretary, and there carefully pre-

s. 34.
'

' served ; and the Governor shall produce his letter books before

the General Assembly, whenever requested.

Seal of state. 31. The Governor shall procure for the State a seal, which

270
8

s

8_

35
C

' 8^a^ De eailed the great seal of the State of North Carolina,

to be used for attesting and authenticating grants, proclama-

tions, commissions and other public acts, in such manner as

may be directed by law, and the usage established in the public

offices ; also a seal for every court of record of the State, for

the purpose of authenticating the papers and records of such
court.

When new 32. Whenever the great seal of the State, or any seal of a

—i868^9
U
o?

' cour t of record shall be lost, or so worn or defaced as to render
270, s. 36. it unfit for use, the Governor shall provide a new one, and

when new seals are provided, the former ones shall not be
used.

Treasurer to 33. The Treasurer shall pay the expense of procuring said

~i86
e

s

X
^9

nSeS
' sea ^ s uPon warran t of the Governor countersigned by the Au-

270, s. 37.'
' ditor ; and the same shall be delivered to the proper officers,

who shall give a receipt therefor and be accountable for their

safe keeping.
Putting seal to 34. ln a\\ Cases where any person may find it necessary to
papers.—1868- , ,, i 'i? tL' oj. * >.

- *. n- '/v

'9, c. 270, s. nave the seal of the btate put again to any public paper, other
38 - than a grant lor lands, he may prefer his petition to the Gov-
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ernor and Council, who shall, if they deem the same proper,

direst the Secretary to put the seal thereto.

35. The Governor is directed to set apart a day in every Day ofthanks-

year, and by proclamation give notice thereof, as a day of ^™ffo" s

68~

solemn and public thanksgiving to Almighty God for past g&

blessings and of supplication for his continued kindness and
care over us, as a State and a nation.

36. The Governor may convene his Council for consultation o©uncii.-i86S-

therewith whenever he may deem it proper. ^ c
-
2
*

'
s *

37. Every application for pardon must be made to the Gov- Applications

ernor in writing, signed by the party convicted, or by some fumade'
person in his behalf. And every such application shall contain What to con-

the grounds and reasons upon which the executive pardon is ^n
*~]_7i

9 "

s

asked, and shall be in every case accompanied by a certified 1.

copy of the indictment, and the verdict and judgment of the 187°-'M- 61,

court thereon.

38. The Secretary of State is charged with the custody of secretary of

all statutes and joint resolutions of the Legislature, ail docu- state charged

ments which pass under the great seal, and of all the books, J
1

statutes,
7

records, deeds, parchments, maps and papers now deposited in &c
-r:

186^' 91

his office, or which may hereafter be there deposited pursuant

to law, and he shall from time to time make all necessary pro-

visions for their arrangement and preservation.

39. The Secretary of State shall give bond with sufficient His bond and

security, approved by the Governor and Auditor, for the sum
ited.—1868^9

of twenty thousand dollars, payable to the State, and condi- c. 270, s. 42

tioned for the faithful performance of his Juties. And the
an 43 "

bond of the Secretary ot State shall be deposited in the Treas-

urer's office for safe keeping: and he shall take the oath pre-

scribed for public officers.

40. The Secretary shall attend at his office, in the City of Office hours.

Baleigh, between the hours of nine o'clock, A. M., and two ^^u^
o'clock, P. M., on every day of the year, Sundays and legal i85ro-'i, c. ill.

holidays excepted. He shall be allowed such office room as

may be necessary.

41. It is the duty of the Secretary of State: His duties.—

(1.) To attend at every session of the Legislature for the ^S'.'
9

'

^m"

purpose of receiving bills which shall have become laws, and To attend

to perform such other duties as may then be devolved upon legislature,

him by resolution of the two houses, or either ot them;
(2.) To attend the Governor, whenever required by him, for Attend the

the purpose of receiving documents which have passed the
Governor -

great seal

;

(3.) To receive and keep all conveyances and mortgages be- Receive mort-

longing to the State;
gages, &c.

(4.) To receive and record, in proper books, the depositions Beceive depo-
made or furnished him, or required by law, by resident aliens sitions, &c.

desirous to take and hold real property
;

(5.) To distribute annually the statutes, the legislative jour- To distribute

oals and documents, and the reports of the Supreme Court; t£e statutes,
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Acts of Con- (6.) To distribute the acts of Congress received at bis office
gress.

jn t |ie 8ame manner as the statutes of the State;

Eeceipt book (7.) To keep a receipt book, in which he shall take from
tor gnmts. every person to whom a grant shall be delivered, a receipt for

the same ; but he may inclose grants by mail to any person re-

questing him to do so, first entering the same on the receipt

book.
To have stat- 42. The original statutes and joint resolutions passed at each

&c.—1868-'9, session, the Secretary of State shall immediately thereafter
c 270, g. 46. cause to be bound in volumes of convenient size. He shall com

pare with this original, a copy of the printed statutes ; and
having noted therein at the end of each statute or resolution

any error in the printed copy, deposit the same with the origi-

nal volume in his office. Each such volume shall be lettered

on the back with its title and the date of its session. He shall

also cause indexes to the statutes to be prepared as soon as

practicable after each session of the Legislature and deliver

them to the printer of the statutes.

To transmit at 43. The statutes, journals and documents for the use of each

ISte?—1868- county, and for members of the General Assembly and other
'9, c. 270, s. officers therein, shall be transmitted in boxes to the register of

deeds of each county, and the rest in such manner as the Sec-

retary may think best: the statutes to be transmitted within

sixty days after the adjournment of the General Assembly, all

of which are to be transmitted at the expense of the State.

He shall also put up in boxes the laws directed to be sent by
the Governor to the several States in the Union, and shall

transmit the same at the expense of the State in such manner
as the Governor shall direct, and he shall offer for sale, at an
advance not exceeding ten per centum, such number of copies

as the Senate and Assembly may, by joint resolution, direct.

Secretary to 44. The Secretary of State shall purchase stationery for the
purchasesta- USQ f the Executive, Treasurer, Auditor, Superintendent of

-'70,

e

Z*234, s. Public Instruction, Supreme Court, State librarian, the two
4 - houses of the General Assembly and his own office. He shall

141 s. l!
* a -so be required to furnish all blank books for record purposes

in the departments above named, and all blank books needed
by the county commissioners in their several offices, and by
registers of deeds, clerks of the Superior Courts, county treas-

urers, and dockets for justices of the peace.

Purchase 45. The Secretary of State shall, as soon as practicable after

luStion
^~ requisition is made on him, purchase such books as are men-

i869-'70,'c. tioned in section forty-four, and as may be required by
234, s. 5. tne severa i counties of the State, and forward the same to the

several registers of deeds, with an invoice enclosed, who shall

receipt for the same and distribute according to the provisions

of this chapter.

Justice dock- 46. The register of deeds shall require each person receiving
ets-—1869-'70, a justice's docket to pay for the same, and each register shall

account with his sheriff for all such sums with his other official

taxes.
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47. All blank books furnished the counties shall be supplied Boolssatac-

at actual cost and no others shall be used except those used by i86.9-'70,'c.

the Secretary of State.
' 234

>
s

-
7 -

48. It shall be the duty of the Secretary of State on or be- To furnish

fore the first day of August in each year, to \er\d the Executive, '

;

1

;';™^

Treasurer, Auditor, Superintendent (r
1

i
*

n Clerk i869-'70, ©...'"

of Supreme Court, State Librarian, the clerks ses of 2M
>
s

-
8 -

the General Assembly and to each register < de< ink

estimate of the amount or quantity and of e iti< uery, as

allowed by this chapter, that will be re d n their several of-

fices for official use during the nextsuccei di year, which shall

be properly filled and certified and re nrned to the Secretary of

State by the tenth day of September fi • iiig.

49. the Secretary of State shall at the time these estimates Secretary to

are examined submit an estimate of stationery for his own offi- mat™—1869-
cial use in his own office. "ro, c. 234, s.

50. Each register of deeds in making out his estimate shall j>"
isterof

include the requirements of the Superior Court clerk, the deeds to in-

county commissioners and county treasurer, and justices of the Sud2.™SS.
10r

•1 J ' •> Court eieiiv,

peace. &c—i869-'70,

51. Immediately upon the receipt of these re uisitions, the c:^ ilfi
-}^\

J. . '

i * Auditor and
Secretary of State shall summon the And t r ai I er to Treasurer to

attend his office and inspect the amounts of ach ai requi- rev
J
ewe^"

, .,, ,
r

. . . .. .,.
x

, mates.—1868-
siquitions, and it the requisitions ol any on ir to '9, c. 270, s. 59.

the said board of inspectors excessive and u treasonable, it

shall then and there be reduced as in their judgment may be

deemed just and proper.

52. When the inspectors have passed up n and a] proved or Kequisitions

amended the various requisitions, the Secretary shall prepare a ^Fgggjg'

*

c*

list of the various kinds of stationery required, and the amount 270, s. 60.

of each and the time at which it is required to be delivered, and
shall invite sealed proposals to supply the same by advertising

at least twice in two weekly issues of four papers in the State.

53. Said sealed proposals must be forwarded to the Secretary sealed propo-

ot State previous to the first day of November, marked on the sals to be sent

back of the envelope, " Sealed proposals for furnishing station- \^j\q^2'
ery," which shall be opened on said first day of November, at 234

>
s

-
1L

twelve o'clock, by the Secretary of State, in the presence of

the Auditor and Treasurer, and not elsewhere or otherwise;

and the lowest bidder for each class, offering sufficient security,

to be determined by the officer named in this section, shall be
awarded the contract to supply the same; each award thus

made shall be signed at the same time by the Secretary of

State, and no account for stationery furnished shall be audited

or paid except on presentation of such award.
54. No stationery shall be furnished at the expense of the ?p stationery

cti. l. «j j • j.i • 1 furnished ex-
State, except as provided in this chapter. eept as herein

55. The Secretary of State shall furnish to the Auditor each ^J
1^-"

year, before the first Wednesday in August, the amount of 2M, s. 12.

"

stationery, with the cost thereof, including freight, furnished Secretary to

each county during the previous year, and it shall be the duty amount of sta-
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tionery to Au-
ditor.— 1868-
'9, c. 270, s.

62.

Auditor, his
duties—1868-
'9, c. 270, s. 63.

To report to

the General
Assembly.

Suggest plans.

Keep ac-

counts.

Examine ac-
counts.

Collect mon-
eys, &c.

Examine
claims.

To require
persons to set-

tle, &c.

Draw war-
rants.

Keep leases,

&c.

Keep certifi-

cates, &c.

Procure state-

ments of de-
posit.

To counter-
sign checks,
<fec.

of the Auditor to forward to the board of county commissioners
ot each county, before the fifteenth day of August in each year,

the stationery account of such county, and the same shall be
levied with the taxes of the county and paid over with the
other taxes by the sheriff.

56. It is the duty of the Auditor:
(I.) To superintend the fiscal concerns of the State;

(2.) To report to the General Assembly, annually, a com-
plete statement of the funds of the State, of its revenues and of

the public expenditures during the preceding fiscal year, and,

as far as practicable, an account of the same down to the ter-

mination of the current calendar year, together with a detailed

estimate of the expenditures to be defrayed from the treasury

for the ensuing fiscal year, specifying therein each object of

expenditure and distinguishing between such as are provided
for by permanent or temporary appropriations, and such as

must be provided for by a new statute, and suggesting the

means from which such expenditures are to be defrayed
;

(3.) To suggest plans for the improvement and management
of the public revenue

;

(•£.) To keep and state all accounts in which the State is in-

terested.

(5.) To examine and settle the accounts of all persons in-

debted to the State, and to certify the amount of balance to

the Treasurer.

(6.) To direct and superintend the collection of all moneys
due the State.

(7.) To examine and liquidate the claims of all persons

against the State, in cases where there is sufficient provision of

law for the payment thereof; and where there is no sufficient

provision, to examine the claim and report the fact, with his

opinion thereon, to the General Assembly;
(8.) To require all persons who have received any moneys

belonging to the State, and have not accounted therefor, to set-

tle their accounts

;

(9.) To draw warrants on the Treasurer for the payment of

all moneys directed by law to be paid out of the treasury ; but
no warrant shall be drawn unless authorized by law, and every

warrant shall refer to the law under which it is drawn
;

(10.) To keep in his office all leases, mortgages, bonds and
other se urities for money given tu the people of the State,

unless otherwise specially directed
;

(11.) To keep and preserve the certificates of stock of any
kind, owned by the people of the State;

(12.) To procure from the books of the banks in which the

Treasurer makes his deposits, monthly statements of the moneys
received and paid on account of the Treasurer;

(13.) To countersign and enter all checks drawn by the

Treasurer, and all receipts for money paid to the Treasurer,

and no such receipts shall be evidence of payment, unless so

countersigned

;
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(14.) To keep an account between the State and the Treas- Keep account

urer, and therein charge the Treasurer with the balance in the andTre&huxer.

treasury when he came into office, and with all moneys received

by him, and credit him with all warrants drawn or paid by him.
"

(15.) To examine carefully on the first Tuesday of every Examine bank

month, or oftener if he deems it necessary, the accounts of the
treasurer

hj

debts and credits in the bank book kept by the Treasurer, and &c .

if he discovers any irregularity or deficiency therein, unless the

same be rectified or explained to his satisfaction, to report the

same forthwith, in writing, to the Governor.

57. To require, from time to time, all persons who have re- Kequire state-

ceived moneys or securities, or have had the disposition or man- ^g
1^ ^%~

agement of any property of the State, of which an account is s . 64.
'

kept in his office, to render statements thereof to him ; and all

such persons shall render such statement at such time and in

such form as he shall require.

58. He has power to require any person presenting an ac- Power to re-

count fur settlement, to be sworn before him and to answer iggs-'sTc^Sro

orally as to any facts relating to its correctness. s. 65.

59. Whenever he is satisfied that moneys have been paid May draw war-

into the treasury, through mistake, he may draw his warrant rm
^Q

~186
6

86~' 9 '

therefor on the Treasurer, in favor of the person who made
such payment ; but this provision shall not extend to payments
on account of taxes, to payments on bonds and mortgages.

60. He may, with the consent of the Attorney General, if With, consent,

they are satisfied that the interests of the State will not be &c^i868-^9
prejudiced, release any portion of real property, subject to a c 270, s. 67.'

judgment in favor of the people of this State, from the lien

created by such judgment, and may also acknowledge satisfac-

tion of a judgment in favor of the people, when it is satisfied

by payment.
61. Whenever any real property mortgaged to the people of When proper-

tins State, or bought in for the benefit of the State, of which fj/eciosurl,

a certificate shall have been given to a former purchaser, is &c—1868-%
sold by the Attorney General on a foreclosure by notice, or un-

c
* '

s
*
68 '

der a judgment, for a greater sum than the amount due to the

State, with costs and expense, the surplus money received into

the treasury, after a conveyance has been executed to the pur-
chaser, shall be paid to the person legally entitled to such real

property at the time of the foreclosure on the forfeiture of the
original contract; but the Auditor shall not draw his warrant
for surplus money, unless upon satisfactory proof by affidavit or
otherwise, of the legal rights of such person.

62. The Auditor shall keep his office at the city of Raleigh, office hours.--

and shall attend thereat between the hours of nine o'clock a.
18 gQ~' 9, °* 270

'

m., and two o'clock p. m., Sundays and legal holidays ex-

cepted.

63. He shall be allowed such office room as may be necessary. Office room.—

64. It is the duty of the Treasurer: '

s

18^' 9
'

c " 270
'

(1.) To receive all moneys which shall, from time to time, be Treasurer, his

paid into the treasury of this State. ^c.lfo^nT
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Keen bank (2.) To keep a bank book, in which shall be entered his ac-

count of deposits in bank, and moneys drawn therefrom, and
to exhibit the same to the Auditor for his inspection on the
first Tuesday in every month, aud oftener if required.

Pay warrants, (3.) To pay all warrants legally drawn on the Treasurer by
&c '

the Auditor, and no moneys shall be paid out of the treasury

except on the warrant of the Auditor ; to report to the General
Assembly at its annual session the exact balance in the treasury

to the credit of the State, with a summary of the receipts and
payments of the treasury during the preceding fiscal year, and
so far as practicable, an account of the same down to the ter-

mination of the current calendar year.

Banks to 65. The banks having State deposits shall every month trans-

m™&c.-
e" imt t0 tne Auditor a statement of the moneys which have been

i868-'9. c. 270, received and paid by them on account of the treasury.

Treasurer not ^6. The Treasurer shall not draw, nor shall such bank pay,

to draw, &c— any moneys on account of the treasury, except by checks sub-
i868-'9, c. 270, gcri Ded Dy him as Treasurer and countersigned by the Auditor.
To give bond. 67. The Treasurer shall, within ten days after he receives

27o
8

s

8
~74' °' not ice °* his election, and before he enters upon the execution

I87b-'i, c. in. of his office, give a bond to the State in the sum of two hun-
dred and fifty thousand dollars, with not less than four sufficient

sureties, to be approved by the President of the Senate and
Speaker of the House of Representatives, conditioned that he
will faithfully execute the duties of his office, which bond shall

be deposited in the office of Secretary of State, and shall be
deemed to extend to the faithful execution of the office of
Treasurer by the person elected thereto, until a new election

of Treasurer be made, and a new bond given by the person
elected.

Deputy Treas- 68. The deputy Treasurer may perform any of the duties of

%
&

g.'270, s. 76. the Treasurer except signing of checks. The Treasurer is re-

sponsible for the conduct of his deputy.
Accounts to be 69. The accounts of the treasury shall be annually closed on

i8°68

e

-'9, ^270^ tne thirtieth of September, and examined during the months
s. 77. of October, November and December by commissioners ap-

pointed for that purpose by the General Assembly at each
session, to consist of two Senators and three Representa-
tives.

Commission- 70. The commissioners shall examine the accounts and

v^uciiers
1

--
116 voocners relating to all moneys received into and paid out of

i868-'9,c.' 270, the treasury during the preceding fiscal year, and shall certify
s - 78 - and report to the Legislature at its next session the amount of

moneys received and the amount of moneys paid out of the

treasury during such year, by virtue of warrants drawn on the

treasury by the Auditor, the amount of moneys received by
the Treasurer when he entered his office, and the balance in

the treasury at the close of the fiscal year. They shall also

compare the warrants drawn by the Auditor on the treasury

during such fiscal year, with the several laws under which' the

same purport to have been drawn, and shall in like manner
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certify and report whether the Auditor had power to draw such

warrant ; and it' any are found which, in the opinion of the

commissioners, he had no power to draw, they shall be speci-

fied, with the reasons for the opinion. The majority of the

committee may perform all its duties.

71. Whenever the Treasurer dies or resigns during his term in case of

or is succeeded at the expiration of his term by another, these
^tion°—Ts^f-

commissioners shall examine his accounts. They shall be gov- '9, c. 27o,s. 79,

erned in their examination, certificate and report, by the pro-

visions of the preceding section.

72. The Treasurer shall keep his office at the city of Raleigh, office hours.—

and shall attend there between the hours of nine o'clock, a. m.,
J

8^"' 9
'
c,270

>

and two o'clock, p. m., Sundays and legal holidays excepted.

73. He shall be allowed such office room as may be neces- office room ai-

lowed.-1868-
saiT- '9, c. 270, s. 81.

74. It shall be the duty of the Attorney General : Attorney Gen-

(1.) To defend all actions in the Supreme Court in which ^—1868%
the State shall be interested, or is a party; and shall also, when e. 270, s. 82.

'

requested by the Governor or either branch of the General Jo defend ac-»ii 1 -i/>i'ci • 1
tions, ccc.

Assembly, appear tor the people ot this otate, in any other

court or tribunal, in any cause or matter, civil or criminal, in

which the people of this State may be a party or interested.

(2.) At the request of the Governor, the Secretary of State, He shall de-

the Auditor, or Superintendent of Public Instruction, he shall {^e^lyh^'
prosecute and defend all suits relating to matters connected

with their departments.

(3.) To consult with and advise the Solicitors, when re- Advise solicit-

quested by them, in all matters pertaining to the duties of their '

offices.

(4.) To give, when required, his opinion upon all questions Giveanopin-
of law submitted to him by the General Assembly, or by either

'

branch thereof, or by the Governor, Auditor, Treasurer, or any
other State officer.

(5.) To pay all moneys, received for debts due or penalties Topaymon-
to people of this State, immediately after the receipt thereof, j^

8

'*n7
1870

into the treasury.

75. The office of reporter of the decisions of the Supreme Supreme

Court is hereby abolished, and it shall be the duty of the At- e^iiSed"
1'

torney General of the State to report said decisions and to dis- Attorney Gen-

charge all other duties which are now required by law to be
|
r
f.

tot
^
lfii

performed by the Supreme Court reporter, for which he shall fice.—i87i-'2,

receive all the fees, emoluments, &c, now allowed by law to c - 112
'
s

-
2 -

said reporter for the duties now performed by him.
76. The Superintendent of Public Instruction shall keep his Superintend-

office at the seat of Government. He shall provide a seal for
instrL"tion

llC

his office; and copies of his acts and decisions, and of papers where to keep

kept in his office, and authenticated by his signature and offi- SS^IJgj^
cial seal, shall be of the same force and validity as the original, c. 270, s. 85.'

He shall sign all requisitions on the Auditor for the payment
of money out of the State treasury for school purposes.

ion.
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Office room, 77. He shall be furnished with such office room as may be&c—1870-'l, J

(Tin. necessary.

Direct opera- 78. The Superintendent of Public Instruction shall direct
tic

v!

ls
?
f

_i868
^ie °Pera^ons °f the system of common schools and enforce

-'9, c. 270, s. the regulations and laws in relation thereto.
87 •

c
79. He shall report to the Governor annually on the first of

emor, &c— November. The Governor shall transmit such report to the
i868-'9, c. 270, Legislature.

Report to eon- 80. Said report shall contain a statement of the condition of
tain state- the public schools in the State ; full statistical tables by coun-

l868-'9, c'270, ties, showing among other statistics the number of school chil-

s. 89. dren in the State ; the number attending public schools, and
the average attendance ; the number attending private schools,

and the number not attending any school ; the amount of State

school fund, the sources from which derived and how appor-

tioned, the amount raised by county and district taxes, and from
other sources of revenue for school purposes; the amount ex-

pended for salaries of teachers, for building, improving and
preserving school houses ; a statement of plans for the manage-
ment and improvement of schools and school buildings ; of the

condition of the State normal schools, of the State Agricultu-

ral College, of all incorporated literary institutions required to

report to him ; of the educational department of the State

penitentiary; of the asylum for the deaf and dumb and the

blind, and of all other educational institutions to which State

appropriations may be made.
To corres- 81. It shall be his duty to correspond with educators abroad

i86&9
&
c'a7o

anc^ to investigate the system of free schools established in other

s. 90.
'

' States and countries, and as perfectly as possible render the

results of educational efforts and experiences available for the

information and aid of the Legislature and board of education.

Acquaint hka- 82. It shall be the duty of the Superintendent of Public In-

wantTofedu-
^ruction to acquaint himself with the peculiar educational

cation, &c— wants of each section of the State, and he shall take all proper
1868-'

9, c. 270, means to supply them by visiting schools, advising teachers,

counselling with county commissioners and superintendents, by
lectures before institutes and addresses to public assemblies on
subjects pertaining to public schools.

Shall appor- 83. The Superintendent of Public Instruction, after the

moneys-is 68 State Auditor reports to him as required in this chapter, shall ap-

-'9, c. 270, b. portion to the several counties the school moneys to which each
92, may be entitled, and shall furnish to the State Auditor, to each

county treasurer and to the commissioners of each county an

abstract of such apportionment, and shall draw his order on
the State Auditor in favor of each county treasurer for the

amount of State school fund to which such county is entitled,

and shall take each treasurer's receipt for the same,

.prepare forms, 84. The Superintendent of Public Instruction shall prepare,
&c

-~r
1868"' 9

' and cause to be printed, suitable forms for making all reports

and conducting all necessary proceedings under this chapter, and
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shall transmit them to the local school officers and teachers,

who shall be governed in accordance therewith.

85. The Superintendent of Public Instruction shall file, ar- To file printed

range and cause to be bound in a substantial form all valuable sSipTreports,

printed and manuscript reports in his office. &c.—1888-'9,

86. The Superintendent of Public Instruction shall be ex ^ohi ex officio

officio one of the directors of the asylum of the deaf and dumb one of the di-

and the blind, and of the State reform school and State orphan

asylum.

87. The Superintendent of Public Instruction shall, at the

expiration of his term of office, deliver, on demand, to his sue- overpapers,

cessor all property, books, documents, maps, records, reports

and other things belonging to his office.

rectors of the
asylums.

—

18(38-' 0, c. 270,
s. 95.

To deliver

&e., when.

—

1868-'69, c.

270, s. 96.

CHAPTER 7 9.

OFFICES.

Section

1. No person to hold office contrary to

the Constitution ; penalty $200.

*< 2. Contracts for office void.

3. Sheriffs, &c, sworn into office, con-

sidered rightfully in, until, &c.

Section

Sheriffs, clerks, and registers, to

hold until successors appointed.

4. All officers to take the oaths before

acting. Penalty $500, and ejec-

tion from office.

1. If any person shall presume to hold any office, or place of No person to

trust or profit, or be elected to a seat in either house of the contrary to

General Assembly, contrary to the seventh section of the four- Constitution,

teenth article of the Constitution of the State, he shall forfeit Ef£
al

$ $
c

2
°77

t

and pay two hundred dollars to any person who will sue for the &. l.

same. *

2. All bargains, bonds, and assurances, made or given for the Contracts for

purchase or sale of any office whatsoever, the sale of which is Jpg
5 v

c

01^~
contrary to law, shall be void. 2.'

3. Any person who shall, by the proper authority, be admit- sheriffs, &<$.,

ted and sworn into the office of sheriff, coroner, or constable, sworn into of-

shall be held, deemed, and taken, by force of such admission, rightfully in

to be rightfully in such office, until, by judicial sentence, upon £
ntil

i
&c-—E *

a proper proceeding, he shall be ousted therefrom, or his ad- sheriffs,

'

mission thereto be, in due course of law, declared void ; and clerks, and

sheriffs, clerks of the Superior Courts, and registers, shall be hoTdtiii suc-

deemed to be and continue in their respective offices, until their cessors ap-

successors shall have been elected or appointed, and shall have
pom e

been duly qualified.

4. Every officer and other person who may be required' to ah officers to

take an oath of office, or an oath for the faithful discharge of^e the °^ths

i i i • i i n i i -iP before acting.
any duty imposed on nim, and also tor the oath appointed tor Penalty $500,

such as hold any office of trust or profit in the State, shall and eJection
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from office.—

E. C, c. 77,
4.

take all said oaths, before entering on the duties of the office,

or the duties imposed on such person, on pain of forfeiting

five hundred dollars to the use of the poor of the county, in

or for which the office is to be used, and of being ejected from
his office or place by proper proceedings for that purpose.

CHAPTER 80

OFFICIAL BONDS.

Section

1. When official bonds to be renewed.

2. Vacancy on failure to renew.

3. Surety on official bonds.

4. Approval, execution and custody of

official bonds.

5. Clerk of board to record name of

Commissioners present.

6. Commissioners liable as surety,

when.

7. Commissioners liable to indictment

also.

8. Copy of record evidence.

9. Penalty on officers not giving bond
before acting:.

Section

10. Suit on official bonds brought by
injured persons.

11. Complaint must show relator.

12. Sheriff and constable liable for

whole debt, when.

Eemedy before justice of the peace

on bond.

Summary remedy in Superior Court,

when.

Damages of twelve per cent, on

money detained.

Irregularity in taking or in form of

bonds not to invalidate such bonds.

Proviso.

13.

14.

15.

16.

When official

bonds to be
renewed.

—

lS69-'70, c.

169, s. 1.

Vacancy on
failure to re-

new.—1869-
'70, c. 169, s.

Surety on of-

ficial bonds.—
1869-'70, c.

169, s. 3.

1. Evert clerk of the Superior Court, county treasurer,

sheriff, coroner, register of deeds, and county surveyor, shall

regularly renew his official bonds before the board of county
commissioners, who shall approve the same, on the first Mon-
day of September of each year ; but nothing herein shall be
deemed to modify or repeal an}' provision of law whereby the

commissioners are empowered at any time to require the sheriff,

county treasurer, or other officer, to renew or justify his bonds.

2. Upon the failure of any officer named in the preceding

section to make such regular annual renewal of his bonds, it is

the duty of the commissioners, by an order to be entered in

their proceedings, to declare his office vacant, and to proceed

forthwith to appoint a successor, if the power of filling the va-

cancy in the particular case be vested in the commissioners

;

but if otherwise, they shall immediately inform the proper per-

son having the power of appointment of the fact of such va-

cancy.

3. Every surety on an official bond required by law to be

taken or renewed and approved by the commissioners, shall

take and subscribe an oath before the chairman of the com-
missioners that he is worth a certain sum (which shall be not

less than one thousand dollars) over and above all his debts and

liabilities and his homestead and personal property exemptions,
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and the sum thus sworn to shall in no case be less in the aggre-

gate than the penalty of the bond.

4. The approval of all official bonds taken or renewed by Approval, exe-

the commissioners or by a majority of them shall be recorded cution and

by their clerk. Every such bond shall be acknowledged by iSialbondA—
the parties thereto or proved by a subscribing witness, before i869-'70, c

the chairman of the commissioners, registered in the register's
69

'
s

"

4 '

office in a separate book to be kept for the registration of offi-

cial bonds, and the original bond, with the approval of the

commissioners endorsed thereon and certified by their chairman,

shall be deposited with the clerk of the Superior Court, except

the bond of said clerk, which shall be deposited with the reg-

ister of deeds for safe-keeping.

5. It is the duty of the clerk of the commissioners to record Clerk of board

in the proceedings of the board the names of those commis- t0 recGr<
-}

*
,

o . ip names of com-
sioners who are present at the time oi the approval ot any missioners

official bond and who shall vote for such approval, and every Y^T'u^T
-clerk neglecting to make such record is guilty of a misdemeanor 5. '

and beside other punishment shall forfeit his office.

6. Every commissioner who approves an official bond, which Commission-

lie knows or believes to be insufficient in the penal sum, or in ers liable as

the security thereof, shall be liable as if he were a surety thereto, J?i86'9-'7o
e

c!

and may be sued accordingly by any person having a cause of 169
>
& - 6 -

action on said bond.
7. Every commissioner liable as in the last section prescribed Commission-

shall be moreover liable to a criminal action, and, on conviction, ?
r
^.

li
f5

ie }°

shall be removed from office and forever disqualified from hold- also.—1869-

ing or enjoying any office of honor, trust or profit under the '7©,c. I6p, s. 7.

State.

8. In all actions under the last two sections, a copy of the Copy of re-

proceedings of the board of commissioners in the particular ^gggj^^
1106 "

ease, certified by their clerk under his hand and seal of the 189, s. s.

county, shall be conclusive evidence of the facts in such record

alleged and set forth, but any commissioner may cause his

written dissent to be entered on the records of the board.

9. Every person or officer of whom an official bond is re- Penalty on of-

quired, who shall presume to discharge any duty of his office &&**& notgiv-

before executing such bond in the manner prescribed by law, f°fe acting—
is liable to a forfeiture of five hundred dollars to the use of the i869-'7o, c.

State for each attempt so to exercise his office, and is moreover '

s "

liable to a criminal action, upon conviction, in which he shall

be ejected from office and be forever disqualified from holding

or enjoying any office of honor, trust or profit under this State,

10. Every person injured by the neglect, misconduct, misbe- Suits on offi-

havior in office of any clerk of the Superior Court, register,
£
ial b(£"^ .

entry-taker, surveyor, sheriff, coroner, constable, county or
jure<F peiins.

township treasurer, or other officer, may institute a suit or suits —1869-'70, c.

against said officer or any of them and their sureties upon their '

respective bonds for the due performance of their duties in

office in the name of the State to whom the said bonds are

made payable without any assignment thereof; and no such
42
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Complaint
must show re-

lator,—1869-
r
70, e. 109, s.

11,

Sheriff and
constable lia-

ble for whole
debt, when.

—

1869-'70, c.

169, s. 12.

Remedy be-
fore a justice
ofthe peace on
bond.—1869-
r
70, c. 169, s.

13.

Summary-
remedy in Su-
perior court,
when.—1869-
'70, e. 169, s.

14.

Damages of
twelve per
cent, on mon-
ey detained.—
1869-'70, c,

169, s. 15.

Irregularity in
taking or in
form of bonds,
not to invali-

date such
bonds.—1869-
'70, c 169, s.

16.

bond shall become void upon the first recovery, or if judgment
shall be given for the defendant, but may be put in suit and
prosecuted from time to time until the whole penalty shall be
recovered.

11. Any person who may bring suit in manner aforesaid

shall state in his complaint on whose relation and in whose be-
half the suit is brought, and he shall be entitled to receive to
his own use the money recovered, but nothing herein contained
shall prevent such person from bringing at his election an ac-

tion against the officer to recover special damages for his injury.

12. When- a claim shall be placed in the hands of any sheriff*

coroner or constable for collection, and he shall not use due
dilig aice in collecting the same, he shall be liable for the full

amount ot the claim notwithstanding the debtor may have been
at all times and is then able to pay the amount thereof.

13. When any sheriff, clerk, coroner, constable, register,

county or township treasurer or other officer shall have re-

ceived any money by virtue of his office and shall fail to pay
the same to the person entitled to receive it

y
a justice of the

peace may issue a summons against him and his sureties

whether he be in office or out, and give judgment for any sum*

demanded, not exceeding two hundred dollars and costs of the

action, notwithstanding the amount nominated in the penalty

of the bond sued on.

14:. Whenever a sheriff, coroner, constable, clerk, county or
township treasurer or other officer shall have collected or re-

ceived any money by virtue or under color of his office, and on
demand shall fail to pay the same to the person entitled to re-

quire the payment thereof, the person thereby aggrieved may
move for judgment in the Superior Court against such officer

and his sureties for any sum demanded that exceeds two hun-
dred dollars and the cost of the motion ; and the court shall

try the same and render judgment at the term when the motion
shall be made, but ten days notice in writing of the motion
must have been previously given.

15. Whenever money received as aforesaid shall be unlaw-
fully detained by any of said officers, and the same shall be
sued for in any mode whatever, the plaintiff shall be entitled

to recover, besides the sum detained, damages at the rate of

twelve per centum per annum from the time of detention until

payment.
16. Whenever any instrument shall be taken by or received

under the sanction of the board of county commissioners or

board of township trustees, or by any person or persons acting

under or in virtue of any public authority, purporting to be a

bond executed to the State for the performance of any duty
belonging to any office or appointment, such instrument, not-

withstanding any irregularity or invalidity in the conferring of

the office or making of the appointment, or any variance in

the penalty or condition of the instrument from the provision

prescribed by law, shall be valid and may be put in suit in the
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name of the State for the benefit of the person injured by a

breach of the condition thereof, in the same manner as if the

office had been duly conferred or the appointment duly made,
and as if the penalty and condition of the instrument had
conformed to the provisions of law : Provided, that the in- Proviso,

strum ent be in all other respects executed with the solemnities

which are required by law : And provided further, that no
action shall be sustained thereon because of a breach of any
condition thereof or any part of the condition thereof which
is contrary to law.

CHAPTER 8

1

OEDINAEIES A$T> IMS.

Section

1. License to keep inn, tavern, or ordi-

nary, how obtained. Bond given.

Its condition.

2. The clerk of the board shall record

the names of the commissioners

present at the time of taking such

bond and issuing a license.

3. Eates ofcharges established by com-

mis'rs. Duty of ordinary keepers.

Section

4. Ordinary keeper, or retailer, not to

credit for liquors over ten dollars.

5. Penalty on ordinary keepers, enter-

taining sailors, &c.

6. License to retail spirituous liquors,

how obtained.

7. Houses of private entertainment ex-

cepted from first section.

1. Every person wishing to keep a common inn, tavern, or License. to

ordinary, for the entertainment of travellers and others, shall keeP inn
»

f
:

av_

apply to the board of county commissioners for license to do nary, how ob-

so; and, unless good cause be shown to the contrary, the board tailed. Bond

shall grant the license for one year, provided the applicant shall fondition.—K.

execute a bond of one thousand dollars payable to the State of c., c - 1% s - *•

North Carolina, and conditioned for constantly finding and 28?
8

'

c
"

2
'
s '

providing good and wholesome diet and lodging for his guests,

and stable and provender for their horses ; and also, to safely

keep for his guests all such articles and property as may come
to his care and charge as inn-keeper. And on a breach of any
condition thereof, any person injured may put the same in suit.

2. The clerk of the board shall record the names of the com-
missioners present at the time of the taking of the said bond
and issuing a license.

3. The commissioners shall, once a year, or oftener if neces-
sary, after the first day of January, rate the prices of liquor, ^S/com-
diet, lodging, and provender, to be taken in their counties by miss'rs. Duty
keepers of inns, taverns and ordinaries ; and every such keeper J^ers —̂ R
shall, within thirty days after such rates are settled, set the effeffg, s.

*3.

same up in the common entertaining room of the inn, tavern,

Names ofcom-
missioners re-
corded.—E.
C, c. 79, s. 2.

Eates of
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Ordinary
keeper, or re-
tailer, not to

credit for li~ .

quors over ten
dollars.-—E.
C.,c. 79, s. 4..

Penalty on or-

dinary keep-
ers entertain-
ing sailors,

&c—E. C, e.

79, s. 5.

License to re-

tail spirituous

liquors, now
obtained.—E.

0., c. 79, s. 6.

Houses oi pri-

vate entertain-

ment excepted
from first sec-

tion.—E. C,
c.79, s. 7.

or ordinary, there to be kept until the rates are altered, on
pain of forfeiting iorty dollars.

4. Eo keeper of an inn, tavern or ordinary, or retailer of
liquors by the small measure, shall sell to any person on credit,

liquors to a greater amount than ten dollars, unless the person
credited sign a book or note, in the presence of a witness, in

acknowledgment of the debt, under the penalty of losing the
money so credited ; and in any action brought for recovery of
such debt, the matter of defence allowed by this section may
be set up in the answer and given in evidence.

5. If any keeper of an inn, tavern or ordinary, or vendor
or retailer of spirituous or other liquors, shall entertain com-
mon sailors against the direction of the masters of vessels to

which they belong, he shall forfeit and pay one hundred dollars

to the use of the master of the vessel.

6. Any person wishing to retail spirituous liquors hj a meas-
ure less than a quart, at any particular place in the county,

shall apply to the board of county commissioners and obtain

an order therefor, for one year and no longer ; and the same
shall be granted by the board only to such person as shall show
his good moral character by at least two witnesses of known
respectability, to whom the character of the applicant has been
known for at least one year ; and the clerk, upon the grant of
such order, shall give to the applicant a certificate thereof;

upon which he may obtain a license in the manner provided in

the chapter entitled " Revenue."
7. Nothing in the first section of this chapter contained

shall be so construed as to extend to keepers of houses, com-
monly called houses of private entertainment.

CHAPTER 8 2.

OVERSEERS.

1. Overseer leaving his employer to forfeit wages.

Overseer leav- 1. If any person shall contract to serve as an overseer upon*

to
g
for?e?t°

yer wa
S'
es or a snare of the produce and shall absent himself or

wages.—E. c, depart from the service of his employer before the time men-
c

-
80 - tioned in his agreement or contract shall be expired, he shall

forfeit all right to wages or share of the produce.

1. D. & B., 485 ; 11 Ire., 572 ; 5 Jones, 80 ; lb., 246 ; lb., 339 ; 6 Jones, 455,
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CHAPTER 8 3.

OYSTEES AND OTHEE FISH.

Section

1. Trafficking in terrapins made un-

lawful.

2. Penalty for using dragnets in Pam-

lico Sound to catch terrapins ; or

instruments, except tongs, to take

oysters, unless, &e.

3. Net, &c, not to be used in half mile

of marshes between Croatan and

Pamlico Sounds.

4. Non-residents forbid to fish, for

sale, in waters of the State. Pro-

viso.

5. Penalty therefor, $100.

6. In what direction nets to be set in

Pamlico Sound.

V. Fishing stakes in Pamlico and Al-

bemarle Sounds, <fcc, to be re-

moved by June.

10.

11.

Section

8. Masters of vessels wantonly injuring

seines or nets, penalty on.

9. Pish offal not to be cast into naviga-

ble waters, &e.

Penalty for setting nets across navi-

gable waters, or obstructing fish.

For erecting stand, &c , in waters

required to be left open for pas-

sage of fish, or not keeping slopes

open.

12. Offences herein created, indictable.

13. How oyster and clam beds may be

planted.

Superior Courts authorized to grant

license to make oyster or clam

beds.

Injuring such beds a misdemeanor.

14.

15.

16. Penalty for injuring such beds.

1. Any person who shall catch or take from the salt waters

of .North Carolina terrapins less in length than four inches, for

the purpose of selling the same, and any person who shall sell

or buy the same when so caught or taken, shall be guilty of a

misdemeanor, and upon conviction thereof, before a justice of

the peace, shall be fined not exceeding fifty dollars and be im-

prisoned not exceeding one month.

2. If any person, who is not a citizen of the State, shall use

dragnets in the waters of Pamlico Sound, for the purpose of

catching terrapins ; or if any person whatever shall use any
drag, or other instrument, except such tongs as are generally

used for catching of oysters, within any of the waters of the

State ; the person so offending shall forfeit and pay one hun-

dred dollars: Provided, nevertheless, that the owner or tenant

of any private oyster ground may use any scoop, drag, or other

instrument, to take oysters therein.

3. No person, for the purpose of taking fish between the

first day of February and the first day of May of the same
year, shall use or cause to be used, at or within half a mile of

the marshes separating the waters of Croatan and Pamlico
Sounds, any weir, hedge, net, or seine.

4. No person shall use, or cause to be used, in any of the

navigable waters of the State, any weir, hedge, net, or seine,

for the purpose of taking fish for sale or exportation, unless he

shall have resided continuously in the State, at least twelve

months next preceding the day on which he shall begin to

take fish ; nor shall any person assist in using, or be interested

in using or causing to be used, in any of such waters for the

Trafficking in
Terrapins un-
lawful. Pen-
alty.—187 1-' 2,

c. 184, s. 2.

Penalty for

using dragnets
in Pamlico
Sound to catch
terrapins ; or
instruments,
except tongs,
to take oys-
ters, unless,

<fcc—R. 0., c.

81, s. 3.

Net, &c, not
to be used in
half mile of
marshes be-
tween Croatan
and Pamlico
Sounds.—R.
C, c. 81, s. 4.

Non-residents
forbid to fish

for sale in wa-
ters of the
State.—R. C,
c. 81, s. 5.
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purpose aforesaid, any weir, hedge, net or seine, in the use of

which any such non-resident person may have an interest

:

Proviso. Provided, that nothing herein contained shall prevent any per-

son from fishing with seines hauled to the shore at any fishery,

the title to which fishery or any interest therein may have been
acquired by such person by purchase or inheritance : And pro-
vided further, that this section shall not extend to servants

employed to fish by any person allowed to fish in the naviga-

ble waters of the State.

Penalty there- 5. Any person, who shall violate any of the provisions of

S
)r

'

d
°?e

1}

lim" the preceding section, shall, for every offence, forfeit one hun-
—e. c, c. 81, dred dollars ; one half to the use of the person suing for the
s - 6 - same, and the other half to the common school fund of the

county where the offence is committed,

in what dire©- 6. Every net, (unless the same be a dragnet and hauled to
tion nets to be the shore,) which may be used for catching shad in that por-

Sound.—E. c, tion of the waters of Pamlico Sound, lying between a line
c. 81, s. 7. drawn eastwardly from Stumpy Point, and the southern side

of Long Shoal in said Sound, shall be set and fixed in said

waters, in a direction from north to south, and shall not be
used in any other manner; and any person offending against

this section, shall, for every offence, forfeit five dollars.

Fishing stakes 7. Every person who may set or use, in any of the naviga-

Aib
a

soimds ^e waters * Pamlico, Croatan, Currituck, and Albemarle

&c.,' to be re- Sounds, or their tributaries, any fishing stake or pole, shall re-
moved by move the same by the first day of June ; and every person

c, 81, s. 8.
"' offending against this section, shall, for every stake not so re-

moved, forfeit and pay five dollars.

Masters ofves- 8. Any master or other person, having the management or
pels wantonly control of a vessel or boat of any kind, in the navigable waters

OTnetsf
semes

of the State, who shall wilfully, wantonly, and unnecessarily
Penalty on.— d injury to any seine or net, which may be lawfully hauled,

9;
''

c
'
81

'
s

* set or fixed in said waters for the purpose of taking fish, shall

forfeit and pay to the owner of such seine or net, or other per-

son injured by such act, one hundred dollars.

Fish offal not 9. So person shall throw, or cause to be thrown, into the
to be cast into channel of any of the navigable waters of the State, any fish

ters

lg

<fec.—
E?~ offal, in any quantity that shall be deemed likely to hinder or

c, c. 81, s. io. prevent the passage of fish along such channel.

Penalty for 10. No person shall set a net of any description across the
setting nets main channel of any navigable river or creek, or shall erect, so

stTeTms^OTob- as to extend more than three-fourths of the distance across
structing fish. such channel, any stand, dam, weir, hedge, or other obstruc-

s~ii.
"'

C
"

' tion to the passage of fish ; and every person so offending shall

forfeit and pay forty dollars.

For erecting 11. Every person who shall erect any stand, dam, weir, or
stand, &c., m neo!ge? in such part of any river or creek that may be left open
open for pas- for the passage of fish ; or who, having erected any dam where
sage offish, or ^ same was allowed, and shall not make and keep open such
not keeping ' , . .' . , ., ,

l
. f, .

slopes open.— slope, as the commissioners appointed as prescribed m the chap-
is. c, c. 8i,s. ter en titled "Rivers and Creeks" may judge necessary, shall
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forfeit and pay ten dollars for every twenty-four hours he shall

not keep open, or shall obstruct, such passage or slope.

12. Every person who shall commit any of the offences in ^^atecHn-"
this chapter created shall be deemed to be guilty of a niisde- dictabie.—r.

meaner. a,c.8i,s.i3.

13. Any inhabitant of this State may make beds and plant How oyster

oyters and clams in any of the waters of this State, having
n"ay

C

b!Tp]ant-
ffrst obtained license as hereinafter directed, from the Superior ed.—1858-'9,

Court of the county in which such beds may be, and may stake
iQ^l^'l'isi

out the grounds so as to include any lot, farm or bed ot any
number of acres not exceeding ten in any such lot, farm or

bed upon which he desires to make such beds, with good and
substantial stakes, set at suitable distances, whereby the bound-
aries thereof may be clearly known and distinguished, and of

such length as to be at least two feet above high water mark,
and every such person who shall obtain such license shall hold

the same and have exclusive privilege thereof to him, his heirs

and assigns : Provided, that nothing herein contained shall

affect the rights of any owner or proprietor of lands in which
there may be creeks or inlets, or which may be adjacent to any
navigable waters; and nothing herein contained shall be so

construed as to authorize any person to appropriate to his own
use, or to stake off" and enclose any natural oyster or clam bed,

or in any wise to infringe the common right of the citizens of

the State to any natural oyster or clam bed, or to obstruct the

free navigation of the waters aforesaid.

14. The Superior Courts are hereby authorized, in their dis- Superior

cretion, to grant license to any inhabitant of the State to make Courts may

oyster or clam beds, who shall apply to the court by petition to make oyster

in writing, describing therein particularly the place upon which andclambeds.

they desire to make such beds, not including therein more than 33, 8. 2.

ten acres, and the said license shall be forfeited by the failure i87i-'2, 0.214.

to use such beds, or to keep them properly designated by stakes

for the space of two years.

15. If any person, without permission of the owner, shall injuring such

iniure the same, or the stakes thereof, or commit any tresspass I^it*
mi

?f®c
1 'ii-ii -1 • ii •

1
meanor.—looo

upon the said beds, he shall be liable to indictment, and, on -*$,&. 33, s. 3.

conviction, be fined at the discretion of the court, and shall be
further liable to the forfeitures provided in the next ensuing
section of this chapter.

16. If any person shall do any injury to such beds, or shall Penalties for

gather or take away any oysters or elams within the lines of injuring such

the stakes aforesaid, without permission first had or obtained '9 c'33 s< 4.

from the owner or owners thereof, he shall forfeit for each i87i-'2,c. 184,

offence the sum of ten dollars; and if any person shall commit
any such offence in the night time, he shall forfeit for each
offence the sum of twenty-hve dollars, and the offences herein
created may be recovered by a warrant before a justice of the
peace, by any one who may sue therefor; and such offender
shall in addition to the penalties contained in this section, be
guilty of a misdemeanor and upon conviction thereof, before a

s.4.
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justice of the peace, shall be fined not exceeding fifty dollars

and imprisoned not exceeding one month i Provided, that

nothing in this chapter shall be construed to apply to those

who catch oysters and clams to supply the local demand in the

town of Beaufort and City of Morehead.
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Appointment
of commis-
sioners.

—

1868-'9, c. 122,
& 1.

Oath of com-
missioners*

—

1868-'9,c. 122,

s. 2.

Duty of com-
missioners.

—

1808-'9, c. 122,.

s.3.

1. The Superior Courts, on petition of one or more persons
claiming real estate as tenants in common, shall appoint three
disinterested commissioners to divide and appropriate such real

estate, or so much thereof as the court may deem best, among
the several tenants in common.

2. The commissioners shall be sworn by a justice of the
peace, or other person authorized to administer oaths, to do
justice among the tenants in common, in respect to such par-

tition, according to their best skill and ability.

3. The commissioners who shall be summoned by the sheriff,

or any constable, must meet on the premises and partition the
same among the tenants in common, according to their re-

spective rights and interests therein, by dividing the land into



surveyor.-
186S-'9, c, 122,
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equal shares in point of value as nearly as possible, and for this

purpose they are empowered to sub-divide the more valuable

tracts as they may deem best, and to charge the more valuable

dividends with such sums of money as they may think neces-

sary, to be paid to the dividends of inferior value, in order to

make an equitable partition.

4. The commissioners are authorized to employ the county May employs

surveyor, or in his absence, or if he be connected with the

parties, some other surveyor, who shall make out a map of the a"2

premises showing the quantity, courses and distances of each

share, which map shall accompany and form a part of the re-

port of the commissioners.

5. The commissioners, within a reasonable time, not exceed- Eeport of com-
ing sixty days after the notification of their appointment, shall missioners.— ,

make a full and ample report of their proceedings, under the
8 .

5. '
'

'

hands of any two of them, specifying therein the manner of

executing their trust and describing particularly the land or

parcels of land divided, and the share allotted to each tenant

in severalty, with the sum or sums charged on the more valua-

ble dividends to be paid to those of inferior value. The re-

port shall be filed in the office of the Superior Court clerk,

who shall give the parties or their attorneys ten days' notice to

file exceptions thereto, before any motion to confirm such re-

port is heard.

6. Such report when confirmed, together with the decree of Decree of con-

confirmation, shall be enrolled and certified to the register, and ?
r
?at

f
io

^ 8

e

6

f

8
registered in the office of the county where such real estate is '9, c . 122, s. 6.

situated, and shall be binding among and between the claim-

ants, their heirs and assigns.

7. in cases where the real estate lies in several counties, the Where land

petition may be exhibited in the Superior Court of any one of counties

—

eral

such counties, in which a part thereof is situated. i868-'9, c. 122,

8. The sums of money due from the more valuable dividends !û 8t0 tear
shall bear interest until paid. interest.—

9. When a minor, to whom a more valuable dividend shall
g

8

g

8 ~?9
'
c " 122

>

fall is charged with the payment of any sum, the money shall Sums charged

not be pavable until such minor arrives at the asre of twenty-one 01
?
minor\ _

^ 1 A i_ i t -n i 1 i
when payable.

years, but the general guardian, 11 there be one, must pay such is68-'9. c.122,

sum whenever assets shall come into his hands, and in case the s - 9 -

general guardian shall have assets which he did not so apply,

he shall pay out of his own proper estate any interest that may
have accrued in consequence of such failure.

10. The commissioners shall be allowed, each of them, the Compensation

sum of one dollar per diem for their services, and if, after ac- °? commis-
_

cepting the trust, they or any of them unreasonably delay or Sty.— '

PGr

neglect to execute the same, every such delinquent commissioner 18^~' 9
'
c - 122

'

shall be liable to the penalty oi* fifty dollars, to be recovered
B '

by action by the petitioners.

11. The compensation of the commissioners, the expenses costs, how
incurred for surveying, and all fees and costs of the proceed- paid.-i868-,

9,

ing shall be paid as the court may direct.
c * 122> s

*
ll °
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Sale of real 12. Application for the sale of real estate held in common
cation Sow to

ma^ ^e mac^e by petition preferred in the Superior Court of the
be made.— county where such real estate or some part thereof lies, by one
i868-'9, c. 122, or more of the parties interested therein.

When sale to 13. Whenever it appears by satisfactory proof that an actual
be ordered, partition of the lands cannot be made without iniury to some
aucl terms.

—

n r» i • • i i r^ 1 -n i *

1 368-' 9, c. 122, or ail oi tne parties interested, the Court shall order a sale of
s 13

- • the property described in the petition, or any part thereof, on
such terms as to size of lots, place or manner of sale, time of
credit and security for payment of purchase money, as may' be
most advantageous to the parties concerned, and, on the com-
ing in of the report of sale and confirmation thereof, the title

shall be made to the purchaser or purchasers at such time and
by such person as the court may direct

Notice of sale. 14. The notice of sale, under this proceeding, shall be the

s.

8

i4"'

9,S ' 122
' same as required by law on sales of real estate by sheriffs on
execution.

Who author- 15. The court may authorize any officer thereof, or any other
ize<

^
t
,°

Be
?JT competent person, to be designated in the decree of sale, to sell

s. 15.
' ' " ' the real estate under this proceeding. Such officer or person,

shall file his reports of sale, giving full particulars thereof,

within ten days after the sale in the office of the clerk of the
Superior Court, who shall give the notice specified in section

five of this chapter.

Lands re- 16. When the landa of joint tenants, or tenants in common,

soiTfornubiic are required for public purposes, one or more of such tenants,

purposes; pro- or their guardians for them, may file a petition verified by oath,

»9 cffisTsfie" ^n tne Superior Court of the county where the lands, or any
part of them lie, getting forth therein that the lands are re-

quired for public purposes, and that their interests would be
promoted by a sale thereof; whereupon the court, all proper
parties being before it, and the facts alleged in the petition

being ascertained to be true, shall order a sale of such lands, or

so much thereof as may be necessary, in the manner and on the

terms it deems expedient. And the expenses, fees and costs of

this proceeding shall be paid in the discretion of the court.

Proceeds to be 17. When a sale is made under sections thirteen and sixteen
®e
5^

redt0 cer" °f tms chapter, and any party to the proceedings be an infant, a

—1868-'9, c." married woman, non compos, imprisoned, or beyond the limits
122, s. it. f the State, it shall be the duty of the court to decree the

share of such party, in the proceeds of sale, to be so invested

or settled that the same may be secured to such party or his

real representative.

Dowermay be 18. When there is dower or right of dower on any land, pe-
apportioncd titioned to be sold under this chapter, the woman entitled to
when.—1858- , . , c , .

r '. . . , .... ,

122, s. 18. dower or right of dower therein, may join m the petition ; and
on a decree of sale, the interest of one-third of the proceeds
shall be secured and paid to her annually ; or, in lieu of such

annual interest, the value of an annuity of six percent, on such

third, during her probable life, shall be ascertained and paid

out of the proceeds to her absolutely.

c.
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19. In sales of real estate under this chapter, the allowance Compensation

for services, in making sale and title, to the officer or person po&tedto
EP"

appointed to sell, shall be as follows: For sales of five hundred sell.- 1 868-' 9,

dollars or less, not more than ten dollars ; for sales of two c " 122
'

8< 19,

thousand and not less than five hundred dollars, not more than

two per centum; and, when the allowance shall amount to

forty dollars, any additional compensation shall not exceed the

rate of one per centum.
20. Whenever on the death of any person, his lands in this Proceedings

State, and in another State, shall descend or be devised to sev- p^^fn this
6

eral persons, who, by the law of this and the other State, shall state and part-

hold, in the lands, undivided estates as tenants in common, or ly
1S^StTr'

by any other undivided tenancy, and such heirs or devisees 122, s. 20.

cannot, without suit, have partition for want of consent, or be-

cause of inability in any of the co-tenants, then, if such de-

ceased person f.hall have been at the time of his death, a resi-

dent of the State, or not then a resident of any of the States,

in which his lands lie, and in the last case the most*valuable

part of such lands shall lie in this State, such heir or devisee,

or any person claiming under him, may file a petition in the

Superior Court for the county where the deceased resided at

his death, or where any parf of the land lies in this State, set-

ting forth all the lands in which the plaintiff has an undivided
estate, without and within the State, described by their names
and boundaries, or by the adjoining tracts, and also the estate

the deceased had in them, and the supposed value of the lands

in each State, and the share, in severalty, to which the plaintiff

and each of his co-tenants is entitled, under the laws of the

several States, and praying for partition to be made of all the

tracts, according to their respective interests, and the material

facts set forth in the petition shall be verified by the affidavit

of the plaintiff or his guardian, or other person, at the discre-

tion of the court ; and all persons concerned in interest in the

lands shall be made parties, according to the practice of the

Superior Courts in this State.

21 On ths hearing of the petition, the court may decree a Court may de-

partition ; and shall allot in severalty to each tenant his just
^.i|6^!fg

ltion "

share of the lands, according to the value of his interest in the 122, s. 21!

same, by the laws of the several States, in which they are

situated.

22. The court making such decree, shall issue a commission Commission-

to three respectable freeholders in this, or any State, where any ers
.

tobeap-^

,,111 ,. iitii ., .. pointed, then-
part of the land may lie, unconnected by blood or interest with duty; final de-

the parties, directing them or a majority of them, to make par- c

£
e
°j

Cour
1

t

tition between the co-tenants, plaintiffs and defendants in said parties to exe-

petition, and to assign each his respective share in the value, cute and <&-

in severalty, in any tract or tracts, in any or all the States; and when court to

before making the allotment the commissioners shall make a declare decree

valuation of all the lands held by the co-tenants in all the said i'ses-'si, e. 122,

States ; and where they cannot, without injury to the value of s
?
22 -

some shares, make an exact division of the lands, they shall
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charge the more valuable dividends with money to be paid to

the tenants of a less valuable dividend to make equality of par-

tition, and they shall report their proceedings as they may be
directed, and the report shall contain a valuation of all the

estate in this and other States, and the division among the co-

tenants, according to such valuation; and the court ms,j con-

firm such report, or, on sufficient cause shown, may correct and
alter, or set it aside and order a new commission ; and where
any sum is charged upon a more valuable dividend, the court

may direct, if the tenant taking such a dividend be an infant,

that the sum charged shall not be paid till a future day, and the

same shall bear interest at a rate not greater than allowed in

this State: Provided, that the tenant of the larger dividend
may discharge himself from accruing: interest by paying the

whole amount due, at any time; and the sum due from the

greater dividend shall be a charge on the land into whose hands
soever it may come, although it may be taken without
notice; and the court shall, upon the confirmation of any
report of the commissioners, make a final decree. And
where all the parties are within the jurisdiction of this

court, the court shall, by the usual proceedings, direct and com-
pel the parties to execute and deliver deeds and assurances,

sufficient, by the laws of this State and other States, to give

the partition full force and validity in all the States; and in

case any of the parties are under such disabilities that they

cannot execute such assurances, or are without the jurisdiction

of the court, then the court, upon receiving evidence from the

plaintiff, that, by a law of the other State in which lie the parts

of the lands described in the petition to be without this State,

the decree can have effect thereon, shall direct the decree to be

enrolled, and a copy of it shall be registered in the register's

office of all the counties within this State, where any of the

lands lie; and a copy shall also be furnished to the plaintiff or

other party interested, duly certified to the end that, as to the

lands without this State, it may be carried into effect in the

State in which the said lands may be, in such manner as said

State may direct ; and on satisfactory evidence being made to

the court in this State that the decree may have full effect by
the law of such other State, the court in this State shall by its

decree declare the partition in the land in this State to be final

and conclusive ; and the decree shall be firm and irreversible,

as hereinafter provided; and shall, on registration as aforesaid,

pass to the tenants the title in severalty to the lands in this

State, in the same manner as if all the lands mentioned in the

decree were situate within this State.

Decreefor 23. Where real estate may be partly in this State and partly

auotheTstate * n another State, and the deceased person from whom it was
whenenforced derived by descent or devise, was, at the time of his death, a

5e8J9
S
?l22 resident hi some other State, or was a resident of none of the

s. 23.
' ' States in which he held lands, and in this last case, the lands,

of which he was seized in this State were of less value than
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the lands of which he was seised in any other State, the courts

of the State in which such deceased person had his residence

at his death, or in which he held lands of greater value than

those he held in this State shall have full power and authority,

under any law passed by the legislature of such State, substan-

tially in accordance with the provisions herein made on this

subject, to decree partition of the lands in this State, together

with those within such other State, in the same manner as if

the whole real estate were within the jurisdiction of such

court, and in the same manner as the courts in this State are

directed and authorized to do by the preceding section, as to

the lands of deceased persons resident here at their death, or

having lands of greater value here than in any other State, and
in case of any person, having an interest in the final decree,

made as aforesaid in another State, as to lands in this State,

shall, within twelve months after the same may be entered up
in the courts in said State, produce the record and proceedings

of such courts of record duly certified to a Superior Court of

any county in this State, where any of the 4ands in this State

lie, the court, on petition ex parte in such case, shall order

such proceedings to be entered of record in the court of this

State, and order that the said decree shall be of the same force

and validity as if it had been a decree of the court in this

State in which the petition is filed, upon a petition and regular

proceedings had thereon, and the decree of the court of such

other State, and the proceedings on it by petition in the Supe-
rior Court in this State confirming it and giving it validity,

being enrolled in the said court of this State and registered in

all the counties where the lands lie in this State, shall pass

the lands in this State according to the decree, and shall vest

estates in severalty therein declared, as to said lands in the same
manner and with the same effect in law, as if the lands in this

State had been so allotted on a petition for partition, according
to the provisions of the former sections of this chapter.

24. Where a copy of a decree and proceedings of a suit in Judge to de-

any other State shall be produced, as in the preceding section^ ^^law^
and also when it is necessary for a Superior Court to be certi- passed by an-

fied that its decree of a partition of lands without this State
iggg

r
,
9

St
c

at

i27
and within the territory of another State, can have effect there- s . 24."

'

in, it shall be competent for the Judge of the Superior Court
before which the existence of a law in such other State is to be
proved, to decide whether any act of the legislature of such
State has been passed.

25. On petition under this chapter, as against feme coverts, Time allowed
infants, persons non compos mentis, and against all parties, married wo-

against whom judgment shall be taken by default on publica- &c?--fs6^!'
tion, the final decree shall be binding in like manner, on the c - 122

>
s « 25 -

same terms and to the same extent, and with the like saving
for persons under disabilities, as are provided in section twen-
ty-seven of the Code of Civil Proceedure.

26. The commissioners appointed to divide lands lying in Pay of com-
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miasioners.— this and another State, shall be entitled to three dollars per

g

8^"' 9
'

°' 122
' day for their services ; which, with all fees, expenses and costs,

shall bepaid as the court may direct.

Partition of 27. W hen any persons entitled as tenants in common of per-

frtThow
101 " sonal property, desire to have a division of the same, they, or

made.—1868- either of them may file a petition in the Superior Court for
'9, c. 122, s. 27. ^at purpose; and tho court, if it think the petitioners entitled

to relief, shall appoint three disinterested com mission ers, who,
being first duly sworn, shall proceed within twenty days after

notice of their appointment, to divide such property as near
equally as possible among the tenants in common.

Report, con- 28. The commissioners shall report their proceedings under

hereof—1868 ^e hands °f any two °f them, and file their report in the

-'9, c. 122, s. office of the clerk of the Superior Court within five days after
28, the petition was made, of which the clerk shall give the par-

ties or their attorneys ten days' notice before any motion to

confirm the same is heard ; and if such report is confirmed, a

decree shall be entered accordingly and vest in each tenant in

common his share in severalty.

When sale or- 29. If a division of such personal property cannot be had
dered.—1868- without injury to some of the parties interested, and a sale

29°' '

s
' thereof be deemed necessary, the court shall order a sale to be

made by 6ome officer of the court or other competent person

;

who shall file his report of sale in the office of the clerk of the

court within ten days after sale made of which the parties shall

have notice as prescribed in the last section.

Notice of sale, 30. The sale shall be made after twenty days' notice, by ad-
&c—1868-'9, vertisement in three or more public places in the county, and

shall be on such terms as the court may direct.

n n. .. 31. Upon confirmation of the report, the court shall secure
Confirmation r

. ,f .,' . , r, .,

and effect of to each tenant m common his ratable share in severalty ot the

,

d
9

ee^-~^86
s

8 " proceeds of sale ; and the deed of the officer or person ap-

3i'.

'

pointed to sell, when such deed is directed to be made, shall

convey to the purchaser such title and estate in the property as

the tenants in common had.

Compensation 32. The commissioners nominated to make a division, and

sfoner
1111^ — ^ie o:D̂ cer or person appointed to make a sale of personal prop-

i868-'9,' c. 122, erty held in common, shall receive for their services a sum to
s. 32. he fixed by the court and taxed in the bill of fees and costs, all

of which shall be paid by the parties in such manner as the

court may decree.
Procedure as 33. The procedure in all cases by petition, under this chap-

ceeTings!—
r°"

*er
>
sna^ be tne same, in all respects, as prescribed by law in

1868-% c. 122, other special proceedings, except as modified by this chapter;
s

'
33 ' and any person authorized by section sixty-one of the Code of

Civil Procedure, may be made a party^'to any proceeding under
this chapter.

Section 13. 68 tf. C, 58.
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CHAPTER 85

PEMTEOTIABY.

Section

1. Penitentiary near Kaleigk.

2. Stockade and cells for convicts.

Walls, &c.

3. Lands, &c, may be taken.

4. Commissioners appointed. To se-

lect and purchase a site. Proviso.

5. Treasurer to pay commissioners.

Requisitions signed by commis-

sioner.

6. Labor of convicts.

7. Bond of commissioners. To make
contracts, &c. Architects- and

other officers.

9. Governor to fill vacancies-.

10. Governor to order "convicts, &c.

Proviso.

11. Offices of commissioners and oth-

ers abolished.

12. Board of directors.

13. Warden and subordinate officers.

14. Compensation to board and officers.

15. Vacancies in board.

16. Powers of commissioners conferred

on directors.

17. Transfers by commissioners.

18. Election of directors.

19. Contracts and awards.

20. Suspension of building penitentiary..

21. Inspection of work by practical

architect. Condemnation of work

done not according to contract.

22. Architect required to give bond.

23. Former contractors not allowed to

resume work.

24. Sum appropriated for erection of

wall, &c Convict labor required.

25. Materials for work under former

contracts not receivable.

26. Deductions of money in certain

cases.

Sbction

27. Farming out convicts. Guard to bo

provided. Bond for safe keeping.

Proviso.

28. Guard enlisted. Compensation.

29. Any surplus of money may be ap-

plied to the maintenance of con-

victs.

30. Compensation for apprehending es-

caped convicts.

31. Brick to be made.

32. Steward of institution.

33. Pay of directors.

34. Convict labor.

35. Engineer. '

36. Iron doors.

37. One wing of building to be finished.

38. Brick for colored asylum.

39. Expense of convicts while waiting

transfer.

40. Sheriff to make out account, &c.

41. When sheriff to send prisoner.

42. When certain convicts to be receiv-

ed in penitentiary.

43^ Convicts to be received as soon as

practicable.

44. State not liable for expense until

convicts are in penitentiary.

45. County commissioners may employ

convicts, when. Powers conferred

on officers in charge of convicts.

46. Further powers of commissioners.

47. When convict to be transferred to

Insane Asylum.

48. Persons convicted in United States

Courts may be imprisoned in the

penitentiary.

49. Convicts to be received in peniten-

tiary.

1 The penitentiary required to be built by Article eleven, Penitentiary
section three, of the Constitution shall be erected at or near near Eaieigh.

Raleigh, Wake county, on a site selected by the commissioners.
jjj^B?L,'

9
'
c '

2. A. stockade including not less than four, nor more than stockade and
six acres of land, shall be immediately erected inclosing said c

?
ils for °on"

site; within this stockade shall be built five hundred cells &f*'-
for convicts, to be constructed in the most approved man- o. 3

ner, after the most recent plans, to be sanctioned by the com-

-1868-'9,

,8.2.
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Lands, &c,
may be taken.
—1868-
88, s. 3.

'9, c.

Commission-
ers appointed
to select and
purcnase a
site. Proviso.
—1868-'9, c.

38, s. 4

Treasurer to

pay commis-
sioners. Ke-
quisitions
signed by
commission-
ers.—1868-' 9,
c. 38, s. 5.

missioners hereafter to be appointed, embracing all improve-
ments and necessary accommodations, and security for safe

keeping and health, required in institutions of this kind, and
to construct it on a plan that will hereafter admit of having
added thereto other cells as may be required by the necessities

of the State, without destroying the symmetry of the building,

but as completing the original design ; and to be enclosed by a

wall of such dimensions and solidity as is usual in- the best con-

structed institutions of this kind in our country : Provided,
that the outer wall of the penitentiary be constructed of granite

rock or ground sand stone, and that the exterior wall of the

cells be of the same durable and solid material, but that the

walls in the interior, dividing the cells or forming corridors,

may be of brick, if approved by aforesaid commissioners, and
that the building be well ventilated and capable of being

warmed as may be desired, by the use of the most recent and
approved means.

3. When any lands, right of way. quarry or quarries of

rock, may be required for the construction of the penitentiary,

or to make access to or egress from it convenient, and if for

want of agreement, as to the value of such property, the same
cannot be purchased from the owner or owners, the same may
be taken by the commissioners at a valuation made by five dis-

interested persons, or a majority of them, to be appointed by
the commissioners of the county in which the property is held.

Said persons shall make a proper return to the clerk of the

Superior Court of the award, which shall be placed on file in

chat office : Provided, however, that either party to this pro-

ceeding may have an appeal to the Superior Court. The
award shall, on its final settlement, be paid by the commis-
sioners.

4. C. L. Harris, Alfred Dockery, S. F. Patterson, Alfred

Howe and G. Wm. Welker, are hereby appointed com-
misioners, who shall purchase the site selected, to consist of

not less than twelve, nor more than twenty-five acres, if pur-

chased, and have the conveyance of the same property made
to the State and recorded in the office of the register of deeds

for the county in which the penitentiary shall be erected :

Provided, that if any person or persons shall make a free gift

of the tract of land selected as the site for the penitentiary,

they are authorized to have the same conveyed to the State for

the use and benefit of the penitentiary, and to have the deed
recorded as aforesaid.

5. The treasurer is authorized to pay to said commissioners,

from any moneys in the treasury not otherwise appropriated,

such sums as maybe needed for actual expenses in the erection

of the said penitentiary, together with the necessary imple-

ments and machinery for the profitable employment of the

convicts therein, not to exceed fifty thousand dollars in any

one year, from the taxes collected by the revenue bill ratified

on the .... day of eighteen hundred and sixty-nine, and
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that act is so much amended as to embrace this appropriation.

All requisitions shall be signed by the commissioners and ap-

proved by the Governor.
6. Said commissioners shall, in every instance possible, Labor of con-

make use of the labor of the convicts in the preparation of the 7
9

ict

c

s '"^18
b

68
6

material and the erection of the cells and wall, in order to lessen

the public expense, and that they be allowed to use all proper
and humane means to prevent their escape.

7. Said commissioners shall give bond and approved security Bond of com-

to the State, in a sum approved by the Governor, for the faith- missioners.

ful application of the money drawn by them from the treasury : tracts', &c—
Provided, that the commissioners shall not pay over any por- 1868~'9, c 38,

tion of the sum authorized by section five, until all the propo-

sals for the location of the penitentiary shall be fully complied
with and shall report a full and correct account of the receipts

and disbursements to the General Assembly every year until

the building, as provided for in this chapter, is completed. They
shall contract for the performance of the work provided for in

this chapter, and the material used in the same by first-rate

workmen, on such terms as are just and prudent: Provided,
that in any contract so made, it shall be required that as much
of the labor of the convicts as can be made available shall be
used in the erection of the penitentiary, and in the quarrying
and preparation of the stone, and on such terms as are equita-

ble and just to the State and the contractor. The contractor

shall be required to give bond and sufficient security for the

proper fulfillment of the contract, and he shall not be released

from its terms or the sum contracted for be paid him, until the

General Assembly is satisfied that, in all respects, the contract

has been complied with ; and all contracts made by the com-
missioners shall be in writing, and shall be recorded in the of-

fice of the register of deeds for the county aforesaid.

8. The commissioners shall be authorized to appoint an archi Architect and

tect, superintendent, assistants, and guard for the management ^IL ,?
66^

j i. i • - i . j. i i • «i i
—1868-' 9, c,

and sate keeping or the prison, and nx their salaries until the 38, s. 8.

meeting of the General Assembly. They shall also approve
of the design of the building, and they may appoint one of

their number, under instructions, to visit one or more of the
largest and best managed State prisons or penitentiaries in this

country, and to obtain information that will aid them in the
prosecution of their work : Provided, that none of the afore-

said commissioners shall hold any position as superintendent or

any other office of the institution, nor be interested, directly or

indirectly, in any contract made for the construction of the
penitentiary or any part relating thereto.

9. Any vacancy occurring in the board of commission- Governor to

ers by death, resignation or otherwise, shall be filled by the
^

Governor. Said commissioners shall receive no compensation
for their services over and above all the necessary and actual

expenses incurred in the prosecution of the business intrusted

to them by the General Assembly.
43

fill vacancies.
-1868-'9, c.
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Governor to 10. So soon as provision is made for their safe keeping

&o.—1868^9 ' an(^ support, the commissioners shall apply to the Governor,,
c. 38, s. io.

' who shall order to be placed under their charge as many of the
convicts, whose term of punishment is longest, as may be needed
in the quarrying of stone, the preparation of the site and

Proviso. grounds, and in the erection of the cells: Provided, that until

permanent cells are erected, the convicts shall be kept in tem-
porary cells provided within the stockade, on the site and the

quarry.
Offices ofcom- 11. The offices of commissioners for the erection of apeni-

andoSfera
8

tentiary, and the offices of architect and superintendent of said

abolished.— penitentiary, created or authorized by the act of one thousand
eight hundred and sixty-eight and one thousand eight hundred
and sixty-nine, chapter two hundred and thirty-eight, or by
any other act, are hereby abolished, the abolition to take effect

on the third Monday of April, Anno Domini one thousand
eight hundred and seventy-one.

Boardofdirec- 12. Alfred Dockery, of Richmond, Wm. Boylan, of Wake
y

Tiii^t'
1

' M. A. Bledsoe, of Wake, G-. W. Thompson, of Chatham, and
0. H. Coffield, of Harnett, are appointed a board of directors

of the penitentiary, to whom shall be committed the govern-

ment of the institution, and who shall hold office for four years

from the first day of January, one thousand eight hundred and
seventy-one.

Warden and 13. Said board shall have power to appoint a warden, who

officers!-1870 shall ^e a skilled engineer, and such subordinate officers, em-
-'i, c 191, s. 3. ployees and guards as the said board shall deem necessaiw. The

duties of the warden shall include the supervision of the erec-

tion of the penitentiary, as well as the general control therein,

subject to the control of the board.

Compensation 14. Said board shall be allowed all necessary expenses in-

officers"—
a
mo curred in the discharge of their said duties, and shall have

-'1,0.191,8.4. power to fix the pay of all subordinate officers and employees
of said penitentiary.

Vacancies in 15. Any vacancy occurring in said board shall be filled ad
board.— i 870- inferim until the next meeting of the General Assembly by

' the board, a majority of those remaining voting in favor of the

person so appointed, and three members of the board shall be a

quorum for the transaction of any business.

Powers of 16. All powers conferred, and all restrictions imposed by the

er™conferred
aforementioned act on the board of commissioners, are re-en

-

on directors.— acted and made to apply to the board of directors, except in so
i870-'i, c. 191, far as j-hgy may con flict with this chapter.

Transfers by 17- Said board of directors shall go into office on the third

Monday in April, Anno Domini one thousand eight hundred
and seventy-one, and the board of commissioners aforesaid me
directed to turn over all books, papers, mcfney, material, &c,
within the control of the penitentiary, to the board of direc-

tors, and to account with them fully for all public funds that

shall have come into their hands.
Election of di- 18. The General Assembly shall, on the first Monday of

commission-
ers.—1870-'l,
c. 190, s. 7.
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December, Anno Domini one thousand eight hundred and rectors.— 1870

seventy-four, and on the first Monday of December, every g
1

'
c '

fourth year thereafter, elect a board of directors of the peni-

tentiary, who shall assume the duties and authority of office on

the second Monday next following their said election.

19. No contract for work, material or other service shall be Contracts and

given or awarded to any member of the board of commissioners ^^i'gT !f
9°

either directly or indirectly.

Whereas, The General Assembly is satisfied from the re- Preamble.—

port made by a committee to investigate the building and works "
2

*
c

'
2C

connected with the construction of the penitentiary, that the

same has not been done according to contracts heretofore en-

tered into for such construction ; therefore,

20. The General Assembly of North Carolina do enact, Suspension of

That the building and erection of the penitentiary under the feeding^em-

contract heretofore made, be and is hereby suspended. i8U-'2, 0.202,

21. The board of directors is authorized and required to * 1
;

employ some practical and skilled architect with a salary not wo& by°prae-

to exceed four thousand dollars, whose duty it shall be to in- tical architect.

, ,

,

-. -, j .i ia j Condemnation
spect the work now done and correctly measure the same, and f work done

reject and condemn such part of said work as is not according not according

to contract and specifications, and have the same removed, and is^i-'a c. 202,

in the further progress of the work to enforce a strict compli- s. 2.

ance with the specifications as stated in the original contract;

and if it shall be ascertained that the stone work done has been
inaccurately estimated and over payments have been made for

such work, the amount overpaid shall be charged against the

contractors, Messrs. Coleman Bros., but if the work has been
underestimated or measured, then the amount due the contrac-

tors for short measurement shall be placed to their credit, to

be paid on a final adjudication and settlement with them.
22. It shall be the duty of the architect mentioned in section Architect re-

twenty-one of this chapter, to enter into good and sufficient q^ir-ed^to give

bond, to be approved by the directors, in the sum of five thous- '2, c'202, s. a.

and dollars, payable to the State of North Carolina, for the

faithful performance of each and all the duties imposed upon
him by this chapter, and further, that he shall exercise a gen-
eral supervision of the works, the condition of the convicts,

and all other matters under his care.

23. The contractors, Messrs. Coleman Bros., shall not be Former con-

permitted to resume or prosecute said work until they shall
lo^ed^oTe-^"

have given a good and sufficient bond as required by chapter sume work.—

two hundred and thirty-eight, section seven of the laws of one i 8

^
1-'^ 0.202,.

thousand eight hundred and sixty-eight and one thousand eight

hundred and sixty-nine, ratified April twelfth, Anno Domini
one thousand eight hundred and sixty-nine, said bond to be
approved by the board of directors ; nor shall they be permit-

ted to prosecute said work until they shall have removed and
rebuilt at their own expense all such work as the architect, as

provided for in section twenty-one of this chapter, shall reject
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and condemn as not in accordance with the specification and
contract for such work.

Sum appropri- 24:.. The sum of fifteen thousand dollars is appropriated out

Son wali
r

&c. OI* tne funds raised for the penitentiary to the erection of an
Convict labor exterior wall and temporary workshops, in which to employ

5m-^~c convicts, said wall and shops to be done with convict labor.

202, s. 5.
' except such work as requires skilled labor.

Materials for 25. Tne board of directors are hereby directed and author-
work under

jzec| fa receive no iron doors or other material connected with

tracts not re- the penitentiary under contracts heretofore made until the

™ a5e-"™o same are needed in the construction of the work from time to
lS71-'2, c. 202, ,

.

s, e. time, as it progresses.

26. In consequence of the failure of the contractors to em-Deduction of
money in cer

i87i-
C

%
C

c.*202 acted that the directors be authorized and directed to deduct

money in cer- ploy convict labor, according to the contrast, it is further en-
tain cases.— *•'------.

twenty-five dollars each from the contract prices for the iron

doors.

Farming out 27. The directors are hereby authorized and directed to farm
of convicts. ou i to railroad companies or other public corporations, each and

provided. every able-bodied convict Y/ho cannot be employed to advantage
Bond for safe on ^ e Work above mentioned, on such terms as will best pro-

isn-'2f c. 202, mote the interest of the State, for consideration not less than
s

-
8 - food and clothing. And the party so hiring shall provide a

good and sufficient guard to prevent the escape of such convicts?

and shall give bond for their sate keeping and proper treat-

ment and return to the penitentiary on the termination of the

contract: Provided, that no convict shall be farmed out who
has been sentenced on a charge of murder and manslaughter
and rape, attempt to commit rape, or arson.

Guard enlist- 28. The said directors are hereby authorized and empowered
ed. Compen-

t ei3list for a term of from one to three years, a suard of men
sation 1871- ? ~
%c- 202, s. 9. not to exceed fifty in number, to do guard duty, subject to and

under such rules and regulations as govern the United States

army, to be controlled and governed by one captain, to be ap-

pointed by the board of directors, and subject to their orders,

such captain to receive not more than sixty dollars per month,
and the men not more than twenty-five dollars per month and
rations.

Any surplus 29. The amount of money raised over and above the fifteen

be Tppiied^o
7 thousand dollars, mentioned in section twenty-four of this chapter

the mainten- for penitentiary purposes, or so much thereof asmay be necessary,

victe—

i

C

8°n"
sua^ ^e aPP^ed towards the maintenance of the convicts and

'2, c'202, s. the government of the penitentiary, and should there be a sur-
10 - plus of money on hand at the expiration of the year, the same

shall be held and used in defraying the current expenses of the

ensuing year.
Compensation 30. The board of directors are hereby authorized to reeom-

liendinges- mend a reasonable compensation to any one for the apprehen-
caped con- s i n and return of any escaped convict to the penitentiary, on

3°o!S2 1 11. which recommendation the Governor is authorized to give his

warrant on the Treasurer for the amount so recommended.
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31. The board of directors or managers of the State pern- Brick to "be

tentiary be, and the same are hereby, authorized and directed >3^157
8

S

72
J

to manufacture within the inelosure during the coming summer,
eight millions (or as many as possible of that number) of good
and merchantable brick, such as are specified in the contract for

the construction of the penitentiary, and to procure material

for such purpose, the}7 are authorized to send out of the peni-

tentiary, on trains, convicts confined for short time and minor
offences.

32. The steward of the penitentiary shall be the disburs- Steward of in-

ing officer of the institution, and shall give good and suf- f^2%
n
'^.&i

ficient security for not less than eight thousand dollars ; he shall s. 2.

also act as secretary of the board of directors, for all of which
services he shall be entitled to a salary not to exceed one thou-

sand three hundred and fifty dollars per annum.
33. The board of directors shall be paid for their ser-

p

ay of direc-

vices their actual expenses, but shall not exceed the sum of tor
*'i~

18
\
2~,s

i

three hundred dollars for any one member per annum, and the " '

salary of officers connected with the penitentiary shall not ex-

ceed those now established by the board of directors.

34r. Said board is directed to prosecute to as early a com- convict labor,

pletion as possible the construction of the penitentiary with *8<T2-'3, c. 157,

convicts, with such additional skillful labor as may be neces-

sary. In such construction the basement story shall be con-

fined to the specifications prescribed in the contract with the

Messrs. Coleman Brothers, the balance to 'be constructed with

brick, to be made as provided in the thirty-first section of this

chapter, with convict labor.

35. The said board is authorized and directed to em- Engineer.—

ploy some practical and skillful engineer or architect, with a
JfJf"'

3
'
c * 15Tl

salary not to exceed thirty-five hundred dollars, whose duty it

shall be to superintend the construction and erection of said

building, and who shall remain at and give his exclusive atten-

tion to said work, and he shall be required to give a good and
valid bond for the faithful performance of the duties imposed
upon him for five thousand dollars.

36. Said board are authorized and directed to manu- iron doors.—

facture within the penitentiary all the iron doors necessary for 1872^8, e. 157,

the building, same to be in conformity to those contracted for

in original contract.

37. In such construction the board shall use all diligence one wing of

in completing: one wino* of the said building in order to furnish building to be
r

, , P e
&

. .
&

., , , ,, finished.—
accommodations tor as many convicts as possible at the very i872-,

3, c. 157,

earliest day practicable. s. 7.

38. The said board are hereby authorized and directed Brick for coi-

to deliver to the board of directors for the institution for the ^g7|
s
fg
Um *

deaf and dumb and blind as many of the brick now at the pen- 157, S.V
itentiary as may be necessary in the construction of the colored

deaf and dumb and blind institution, and said board are di-

rected to use as many convicts as practicable in the construction

of such building.
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Expenses of

convict while
awaiting
transfer.

—

1869-'70, c.

180, s. 1.

Sheriff to

make out ac-

count, &c—
1869-'70, c.

180, s. 2.

When sheriff

to send pris-

oner.—1869-
>70, c. 180, s. 3.

Certain con-
victs to be re-
ceived into

penitentiary.
—1870-'1, e.

124, s. 1.

Convicts to he
received as
soon as practi-

cable.—1370-
7U c 124, s. 2.

State not lia-

ble for ex-
pense until

convicts are in
penitentiary.
—1870-'l, c.

124, s. 3.

County com-
missioners
may employ
convicts,

when. Pow-
ers conferred
on county
commission-
ers. Powers
conferred on

39. The expense of keeping, maintaining, conveying and
guarding any convict who has heretofore been or may hereafter

be sentenced to confinement in the penitentiary, shall be de-

frayed by the State treasury from the time of the sentence of

such convict, and said expense shall not be borne by the county
in which such convict may be imprisoned while awaiting trans-

ler to the penitentiary.

40. Any sheriff having any such convict in his charge im-
prisoned in the county jail, may from time to time make out
his account for keeping and maintaining such convict at the

usual rates for prisoners in his jail, and adding thereto the ac-

tual and necessary costs of any guard for such convict, and said

account being verified by the affidavit of such sheriff before

the chairman of the board of county commissioners and duly
audited by the auditor of State, shall be paid to such sheriff

by the State treasurer.

41. The sheriff having such prisoner in charge shall proceed
to send the same to the penitentiary within five days after the ad-

journment of the court at which they were sentenced : Pro-
vided, that no appeal has been taken to the Supreme Court.

Criminals in any of the jails of the several counties under
sentence of imprisonment for a longer term than twelve months
maybe conveyed by the sheriff to the penitentiary, and the

treasurer of the State shall not pay anything for keeping, main-
taining or guarding them if they are kept in jail for a longer

time : Provided, that the provisions of this section shall not

apply to any county until the sheriff of said county has received

official information that such prisoners will be received at the

penitentiary.

42. All convicts who are sentenced to imprisonment for the

term of two years or any longer term, shall be received into

the penitentiary, and the commissioners of such penitentiary

shall have no power to make any order in contravention of

this provision, or exercise any discretion in the matter.

43. Convicts sentenced to imprisonment for the term of one
year or any longer term less than two years, shall be received

as soon as practicable into the penitentiary, and the commis-
sioners are allowed to exercise their discretion as to the recep-

tion of such convicts until further action by the legislature.

44. The state shall not be held liable for the expense of

maintaining convicts until they shall have been received at the

penitentiary, nor shall any moneys be paid out of the treasury

for support of convicts prior to such reception.

45. The county commissioners of any county may provide

for the employment of all convicts who have heretofore been

sentenced to the penitentiary for a term less than two years,

now remaining in county jails, work-houses and prisons, or

that may hereafter be sentenced to imprisonment with hard

labor for any term less than two years, as prescribed in chap-

ter thirty-five of public laws of one thousand eight hundred
and sixty-six, ratified the second day of March, one thousand
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eight hundred and sixty-six, and all powers given to the jus- officers in

tices of the court of pleas and quarter sessions in said chapter JfojJJL!mo?~
are hereby conferred upon the board of county commissioners '1, c 124, s. 4.

of the several counties of the State, and in addition to the

mode of employment prescribed in said chapter, such con-

victs may be employed in working upon the public roads

or in any other useful labor the commissioners may order,

and such guards may be employed as may be necessary to se-

cure such convicts while at labor, and to take them forth and
return them to the jail or workhouses when not employed in

labor ; and all powers given to the managers ot the workhouse
in said chapter are hereby conferred upon any officer appoint-

ed to take charge of such convicts, or upon the sheriffs of the

respective counties.

46. The commissioners shall have the same power of pro- Further pow-
viding for the expense of working public roads by convicts as «rs of conunis-

are given to them for erecting workhouses and employment of ^i^im 8 . £.

convicts.

47. Whenever any convict of the penitentiary shall be found when convict

on examination by the superintendent of the insane asylum, to he transfer-

the chairman of the board of directors and the physician to Asylum?—
116

the penitentiary, to be a lunatic or otherwise insane, it shall be 1871-% o. 212.

lawful to transfer said insane convict from the penitentiary to

the insaue asylum, under such rules and regulations as apply

to other insane persons: Provided, such convict's term of im-

prisonment unexpired shall not be less than three months.
48. When after the ratification of this aet, any person shall Persons con-

be convicted in any court of the United States, sitting in North XJSlS
1

?* *
r> t /• *xi« 1 • i c 1 • 1 P n i

United btat.es

(Jarolma, ot any offence, tne punishment 01 which shall be nn- Courts may he

prisonment in the penitentiary, it shall be competent for the "JJJj^S
in

said court to imprison the said convict in the penitentiary of —lm-'s, c.'

this State.
'

101
»
s - l -

49. The person or persons having the penitentiary of the United states

State in charge shall receive the said convicts, and keep him or convicts to be

them, as in case of other prisoners, till the expiration of his or peidtentiary.

their sentence. —1872-'3, c.

101, s. 2.

Note.—In the case of the People ex. rel. of G. W. Welker etlal. vs. Bledsoe ei al.,

68 N. C. Rep., 457, it was held that the hoard of directors of the penitentiary
could not he appointed by the General Assembly, hut must be appointed by the
Governor, by and with the advice and consent of the Senate, when that body is in
session, and by the Governor alone in the recess. Con., Art. 3, sec. 10.
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CHAPTER 8 6.

PENSIONS.

Pensions allowed persons disabled in militia service, and their widows and or-

phans. Mode of procuring the same.

vice
widows and
orphans.
Mode of pro
curing.—E.
C, c. 84.

Pensions ai- 1. Every person who may have been disabled by wounds in

d°"

We
bi^80ns the militia service of the State, or rendered incapable thereby

militia ser- of procuring subsistence for himself and family, and the wid-

*R
d
n^eir ows aDC^ orPnans u^ sllcn persons who may have died, may

apply to the court of the county in which such person, widow,,

or orphan shall reside, and the court shall certify to the Gen-
eral Assembly their distresses ; and thereupon, such person

shall have an allowance by the General Assembly sufficient for

one year's relief; and the allowance shall be continued from
year to year, so long as the court shall certify that such person,

widow or orphan continues under the description aforesaid :

which certificate of court, countersigned by the speakers of the

General Assembly, during the year of its meeting, and in every
other year, by the Governor, shall be a sufficient voucher in

settling his public accounts, to any sheriff, collector or treasurer

who may pay the same: Provided, that the provisions of this

chapter shall not extend to any person or persons, or to the

widows or orphans of such

gaged in the late civil war.

person or persons who were en-

CHAPTER 8 7

PILOTS.

Section

1. Commissioners of navigation, how
appointed, hy mayor^ &c, of Wil-

mington.

2. How styled. To fill vacancies, and

appoint a clerk. To- establish,

&c, fees of pilots. To have au-

thority concerning navigation of

the river, &c.

3. Harbor master appointed.

4. Pilot stations and pilotage, &c, reg-

ulated by commissioners.

5. Pilots appointed by board.

6. When board shall grant license to

pilots.

7. To grant three classes of licenses.

&. Bond given by pilots.

Section

9. Commission granted to pilots, when.

10. Number of pilots regulated, &c.

11. Board may cancel license.

12. Disputes between masters and

pilots, decided by board. War-
rant for pilotage, forfeiture, &c,
may be issued by one of the com-

missioners. Jurisdiction not to ex-

ceed sixty dollars. May summon
witnesses, and administer oaths.

13. Stay of execution not allowed. Ap-
peals allowed.

14. Commissioners of navigation to fix

rates of pilotage.

15. Same continued.

IS. Apprentice not to act as pilot, when.
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Section

17. Rate of pilotage when vessel is de-

tained.

18. When master of vessel need not

take pilot.

19. Notice given when rates of pilotage

altered.

20. Number of boats to be prescribed

for pilots.

21. Eights of pilots as to Main and New
Inlet bars of Cape Fear.

22. Apprentices to be kept by pilots.

23. Penalty on pilots not attending when

requested. Proviso.

24. Pilots refused, entitled to full pay.

25. One third fees only, due to pilots in

certain cases.

26. Pilotage, when vessel deepened or

lightened.

27. Pilot entitled to full pay though re-

fused, when.

28. Of sixty tons, coming into Cape

Fear river for coal exempt, if they

hoist a prescribed flag. Outward

bound coal vessels also. Penalty

on captains, &c, falsely hoisting

flag of coal vessels.

29. Penalty on coal vessels not raising

flag.

30. Pilotage of, not to be altered, &c.

31. Commissioners of navigation for

Newbern, Washington, and Eden-

ton, yearly appointed. Mode
of appointing. Vacancies, how
filled.

32. Power of commissioners.

33. Commissioners of Washington, a

body corporate. Their style and

powers. May provide for receiv-

ing persons in quarantine. Em-
ploy physician, &c.

34. Commissioners appointed for the

ports of Ocracoke and Hatteras.

Meeting of board triennially.

Pilotage. To keep an office at

Ocracoke. Fees paid for branches,

how disposed of. Vacancies, how
filled. Commissioners to keep a

journal and take oath. Branches

to expire in three years.

85. Pilots required to give bond.

Section

36. To whom branches may be granted.

37. Commissioners, of navigation for

Carteret, Onslow, and Hyde.

Those of Carteret, a board for Old

Topsail inlet, &c. Of Onslow, a

board for Bogue inlet, &c. Of

Hyde, a board for Hatteras Inlet,

&c. Vacancies, how filled. Pow-

ers of boards.

38. Bonds given by pilots.

39. To have a telescope or spy-glass.

40. May be removed for misconduct,

<fec. Penalty for acting after re-

moval. Notice of removal pub-

lished.

41. Penalty for acting without license.

42. Pay to pilots for detention. Pay
when driven off coast, after board-

ing.

43. Penalty for neglecting to go to a

vessel with a signal, &c.

44. Pilots, when refused, to have pay.

45. No pilotage on ships under 60 tons.

Exception.

46. Eates of pilotage for Edenton,

Washington, Newbern Ocracoke,

and Hatteras pilots.

47. Harbor masters and clerks appoint-

ed by boards.

48. Commissioners of navigation for

Beaufort and Morehead City, how
elected.

49. Powers, &c, of said board.

50. How far authority to extend.

51. Harbor master to be appointed,

52. Charges, &c, of pilots.

53. Eates set up, &c.

54. Commissioners and their powers.

55. To take oath.

56. Eates of pilotage at Old Topsail.

57. Bogue inlet.

58. Fees of pilots annexed to branches.

59. Boards to designate where ballast,

trash, &c, may be cast. Penalty

for throwing ballast, stone, &c,
into navigable water, or pulling

down beacons, &o.

60. On pilots not informing thereof.

61. Penalties and fines, how disposed

of. Annual report made thereof.

1. The mayor and aldermen -of the city of Wilmington shall commission-

at one of their regular meetings in the month of Aj>ril of each ers, now ?P-

and every year appoint live suitable persons to serve as com- mayor, &cf, of

missioners of navigation and pilotage for the Cape Fear river Wilmington.
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—1869-'70, c.

235, s. 4.

Proviso.

How styled.

To fill vacan-
cies, and ap-
point a clerk.

To have au-
thority con-
cerning navi-
gation of the
river, &c.—E.
C, c. 85, s. 2.

Harbor master
appointed.

—

E. C, c. 85, s.

Pilot, stations

and pilotage,

<fcc, regulated
by commis-
sioners.—E.
C, e. 85, s. 4.

Pilots ap-
pointed by
board.—E. C,
c. 85, s. 5.

and bars, who shall enter upon their duties on the first Mon-
day in May of each and every year: Provided, that the mayor
and commissioners of the town of Smithville shall at the same
time appoint two suitable persons to serve as commissioners of
navigation and pilotage: Provided, that the commissioners
appointed by the city of Wilmington and town of Smithville
shall have power to do and perform all acts heretofore author-

ized by law to be done by the board of commissioners of navi-

gation and pilotage.

2. The commissioners shall be styled the board of commis-
sioners of navigation and pilotage for the Cape Fear river, and
a majority of them may act in all cases. Said board shall have
power to fill vacancies as they occur in the board, during their

term ; to appoint a clerk to record in a book the rules, orders,

and proceedings of the board ; and to establish and, as often as

need may be, to alter and regulate the fees and charges of the
pilots or harbor-masters of the port for services required of

them by virtue of such rules, regulations and orders. More-
over, they shall have authority in all matters that may concern
the navigation of the waters from seven miles above Negro-
head point downwards and out of the bar and inlets ; and with
respect to throwing trash in the river at the town of Wilming-
ton, and the construction of wharves, shall have a concurrent

jurisdiction with the commissioners of the town ; and the com-
missioners of pilotage, and the commissioners of the town shall

consult together upon the best methods of preventing any in-

jury to the channel, by wharves or otherwise in the town, and
when there is no harbor-master, the commissioners of naviga-

tion and pilotage shall decide all disputes about the moving of

vessels and other matters, which properly fall within the de-

partment of harbor-master.

3. The said commissioners immediately on their election,

shall appoint a harbor-master for the port of Wilmington, wiio

shall hold his office for one year next ensuing; and they shall

prescribe the duties of his o'i'ce. He shall be entitled to re-

ceive from the master of each vessel, that shall enter said port,

one dollar, and such fees for other services as the commission-

ers may prescribe.

4. The commissioners shall, from time to time, make and
establish snch rules and regulations respecting the arrangement
and station of pilots, and the rates of pilotage, as to them shall

seem most advisable, and shall impose reasonable fines, forfeit-

ures and penalties, for the purpose of enforcing the execution

of such rules and regulations.

5. The board, or a majority of them, shall, from time to

time, examine, or cause to be examined, such persons as may
offer themselves to be pilots for Cape Fear river and bars, and
shall give to such as are approved, commissions, under their

hands and seals, to act as pilots both for the bars and rivers,

according as they shall be found qualified : Provided, that at
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no one time shall there be over sixty-five bar and river pilots

in commission for the Cape Fear river.

6. Before the commissioners of navigation shall grant acorn- When board

mission or license to pilot vessels on Cape Fear river or its bars, oenseftopJ
1"

it shall be the duty of the board to require the applicant to lots.—1858-'9,

prove, by at least three nautical men under oath, his compe- c
*
23

'
s

'
2 *

tency to manage or work vessels, and such knowledge of the

Cape Fear river and its bars as maybe necessary to qualify him
to pilot vessels.

7. The commissioners shall issue three classes of license, as Shall grant

follows : 1. A license to pilot vessels whose draught of water licenses —
does not exceed nine feet, to such applicants above the age of i858-'9, c. 28,

twenty-one years, who have served as apprentices for at least s - 3 -

three years, and complied with the provisions of this chapter.

2. A license to pilot vessels whose draught of water does not

exceed twelve feet, to those who have served at least three

years under a license of the first class. 3. An unlimited or full

license to those who have served at least three years under a

license of the second class, to pilot vessels of any draught of

water.

8. Every person, before he obtains a commission or a branch Bond given

to be a pilot, shall give bond with two sufficient sureties paya- c
y

|_ sSf'ITe.'

ble to the State of JNorth Carolina, in the sum of five hundred
dollars, with condition for the due and faithful discharge of his

duties, and the duties of his apprentices ; and the board may,
from time to time, and as often as they may deem it necessary,

enlarge the penalty of the bond, or require new and additional

bonds to be given ; and every bond taken of a pilot shall be
filed with, and preserved by, the said board of commissioners
in trust for every person that shall be injured by the neglect or

misconduct ot such pilot, or his apprentices ; who may severally

bring suit thereon for the damage by each one sustained.

9. The commissioners shall have power to grant permission Permission

in writing to any pilot in good standing and authorized to pilot p^g
6

when,
vessels, to run regularly as pilot on steamers running between —1869-'70, c.

the port of Wilmington and other ports in the United States,
235

'
s

'
5 '

said pilot to have all the rights and emoluments that belong
to the river and bar pilots.

10. The number of pilots and apprentices shall hereafter be Number of pi-

regulated by the board of commissioners of navigation and &c!,
r

i8695^'
pilotage : Provided^ the number of pilots shall not at any one e. 235, s. 6.

time be reduced below the number of forty and apprentices

below the number of twenty.
11. The board of commissioners shall have power to call in Board may

and cancel the branch of any pilot who has refused or neglected, ^ggg.
1

,

1

^
11®6,

except in case of sickness, his branch for the space of two 235,3.7.

years in succession.

12. Each commissioner or any justice of the peace of the Disputes he-

counties of New Hanover and Brunswick shall have power tween masters

and authority to hear and determine all matters of dispute be- cidedV/'
tween any pilot and master of a vessel, or between the pilots ^oard - War-
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rant for pilot-

age, forfeit-

ure, &c., is-

sued by a com-
missioner.
Jurisdiction
not to exceed
$60. May-
summon wit-
nesses, and
administer
oaths.—E. C,
c. 85, s. 7.

1858-'9, c. 23.

Stay of execu-
tion on judg-
ment not al-

lowed. Ap-
peals allowed.
—R. C, c. 85,

8.8.

Commission-
ers of naviga-
tion to fix

rates of pilot-

age.—1858-' 9,
c. 23, s. 4.

1869-'70, c.

235.

Same contin-
ued.—1869-
'70, c. 235, s. 3.

Apprentice
not to act as
pilot, when.

—

1858-'9, c. 23,

themselves, respecting the pilotage of vessels
;
and any one of

them may issue a warrant against any master of a vessel, for

the recovery of any pilotage, and against any pilot for the re-

covery of any demand which one pilot may have against an-

other relative to pilotage, and for the recovery of any forfeit-

ure or penalty, incurred by any act of the General Assembly
for regulating the pilotage of Cape Fear river and bars, or

incurred by any by-law or rule passed in virtue thereof; which
warrant the sheriff or any constable of New Hanover county
shall execute, together with all other process authorized by
this chapter. And on any warrant, issued as aforesaid, any one
of said commissioners may give judgment for any sum not ex-

ceeding sixty dollars, and may issue execution thereon, in the
manner of issuing execution on judgments given by justices

of the peace ; which may be executed agreeable to the rnles

and regulations prescribed for the levy and sale under execu-
tions issuing on judgments rendered by justices of the peace

;

and such commissioner shall issue summons for witnesses, and
administer oaths as is done in cases of trials before justices of
the peace.

13. There shall be no stay of execution on any judgment ob-

tained by pilots against masters of vessels, or by masters of

vessels against pilots, or by pilots against pilots, on account of
any compensation or detention, or for any forfeiture or penalty
payable to any pilot or master of a vessel, by a pilot or master
of a vessel, in virtue of any act of the general assembly, or by-
law made in pursuance thereof: but appeals shall be allowed
in such cases under the rules which regulate appeals from the
judgments ot justices of the peace : Provided, however, that,

if on the appeal of any defendant, the recovery shall not be
lessened, and it shall be the opinion of the court that the ap-

peal was obtained for the purpose of delay, the court shall ad-

judge the defendant to pay twenty per cent, on the amount of

the original judgment, which shall be added thereto, and exe-

cution shall issue for the whole amount.
14. The commissioners of navigation shall fix the rates of

pilotage for vessels in the following manner, viz : vessels whose
draught of water is six feet, seven feet, eight feet, nine feet,

ten feet, eleven feet, twelve feet, thirteen feet, fourteen feet,

fifteen feet, sixteen feet ; and the commissioners of navigation

shall not reduce the rates of pilotage below the rates establish-

ed in one thousand eight hundred and sixty-nine.

15. It shall be the duty of the commissioners to establish

rates of pilotage for all vessels drawing odd inches over the

even feet prescribed in section fourteen of this chapter pro
rata with the rates for even feet established in one thousand
eight hundred and sixty-nine by the commissioners of naviga-

tion and pilotage.

16. No apprentice shall hereafter be authorized by the board
to pilot any vessel of more than six feet draught of water.

17. Every master of a vessel who shall detain a pilot at the
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time appointed, so that he cannot proceed to sea, though wind Eateofpiiot-

and weather should permit, shall pay to such pilot three dollars age when ves-

per day during the time of his actual detentions. ed.—1858-%
18. No master of a vessel shall be required to take or keep o. 23, s. 7.

a pilot on board, or pay for pilotage in the river or over the ofvess^nled
bars, who is or has been a full branch pilot or employs a full not take pilot.

branch pilot as first mate of his vessel. 23 s^ 8.
'

°*

19. When the commissioners aforesaid shall alter the rates Notice given

of pilotage, they shall cause the new rates to be set up in the w
^
en rate« of

office of the collector of the port; and shall also cause them to fa.--iffc., c!

be annexed to the several pilots' branches, certified under their 85
>
s - 9 -

hands.

20. The commissioners aforesaid shall determine and make Number of

known, as far as occasion may require, to the pilots, how many ^^^^4"
decked boats are necessary for the attendance on the bars re- _r. c., c.

85*

spectively ; in which decked boats any number of said pilots, s - 10 -

not exceeding five, may act and be concerned as partners and
joint owners.

21. The pilots having branches to pilot over the main bar, Eights of pi-

or New Inlet bar, of Gape Fear river, shall be entitled to pilot
Jj* g* jgjg

and navigate vessels into port over either bar; and the pilot bars of Cape

who shall bring a vessel into port over either bar, shall be en- ^JJ'Y^i,
titled, exclusively, to navigate the same vessel out of port over

either bar : Provided, always, when any vessel shall be ready

to go out of port, and such pilot does not attend to navigate

the same, the captain or master may employ any other pilot for

that purpose, such other pilot being a branch or commissioned
pilot for the bar over which the vessel is to be navigated out;

and every pilot who shall navigate a vessel out of port con-

trary to the meaning of this section, shall for every such offence

forfeit and pay forty dollars to the pilot or pilots, who, by this

chapter, would have been entitled to navigate said vessel out

of port.

22. Every pilot, commissioned as aforesaid, shall keep at Apprentices

least one, but not more than two apprentices, and instruct Sjots —?f. c
y

them in the art and mystery of a -pilot ; which said apprentices, c. 85, s. 12.

upon being authorized by the board, may pilot any vessel,

which their several masters are entitled to pilot, for the behoof
and emolument of their masters, without let or molestation,

subject however to the same regulations as the pilots are.

23. When any pilot shall have notice from the master of any Penalty on

vessel to attend in piloting such vessel, and shall not without tendLg°when
delay go on board for that purpose, he shall forfeit and pay to requested.—

the master ten dollars, (unless he shall, at the time of such no- f3
* c

''
c

'

8o
'

s °

tice have the actual and personal charge of some other vessel,)

for each day's delay, caused by his neglect, of the vessel which
he had notice to attend, and the further sum of one day's ex-

pense of such vessel, to be recovered by a warrant under the
hand of any one of the commissioners, on oath being made of

the fact, (which oath any of the commissioners may adminis-
ter) : Provided, that no pilot shall be considered as obliged to Proviso,
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take charge of any vessel outward bound, in order to pilot her

over either of the bars, until the pilotage be previo sly paid

him, or satisfactory security for the payment thereof be given

him.
Pilots refused 24. When any master of a vessel, not having a pilot on

pilotage.- E. board, coming over the bar into the Cape Fear river; or being
C., c. 85,s. 14. in the river and going out of either of the inlets, shall refuse

a pilot across the bar, then each pilot so refused shall be enti-

tled to the same pilotage, as if he had been actually employed
to pilot, and had piloted such vessel.

One third fees 25. When any vessel shall come over the bar before a pilot
only, duo to boards her, she shall pay only one third fees for coming in,
pilots m cer- '. ,

L J
i , . i-ii fc>>

tain cases.—K. unless when it may happen the weather is so bad that no per-
c, c 85, s. 15. son can })oarj a vessel ; in which case, if he shall hail her with-

out the bar, he shall be entitled to full fees.

Pilotage, 26. If any vessel deepens or lightens between Wilmington

deejSneTor an(* the flats, between the flats and Brunswick, or between
lightened.— Brunswick and Fort Johnson, the pilot shall be paid for the
E. c, c.85, s.

greatest draught of wafer, and shall besides be entitled to de-

mand, at the rate of two dollars per day, for every day or part

of a day he may be delayed in loading or unloading such

vessel.

Pilot entitled 27. When any master of a vessel shall refuse a pilot either up

t£ough
P
re^' or d°wn the Cape Fear river then each pilot so refused shall be

fused, when, entitled to the full pilotage in the same manner as he would have

R.^cTbs' s!
been had he been actually employed for the purpose of piloting

17. such vessel. But any vessel under dxty tons burden shall not be

compelled to take a pilot while crossing the bar, or pay pilotage

except where signals are made for a pilot ; and no vessel com-
ing in at either of the said inlets, with a view to the more con-

venient prosecution of her voyage, or to make a harbor, shall

be subject to the payment of pilotage.

Of sixty tons, 28. All vessels of sixty tons burden or upwards, bound from

STrivf/for
G

' sea to Cape Fear river, with the intention of taking a return

coal, exempt, cargo of coal, which has been mined in the State, and actually

prescnDe°d
St a

taking such cargo, shall be exempt from pilotage : Provided,
flag. Outward that such vessel, when coming in sight of New Inlet or Main

vesseis
C

aiso
har, shall hoist at her topmast head, or such other place as shall

Penalty on be designated by the board of commissioners aforesaid, and

feSely^oi*-' ^eeP the same flying till said vessel shall have crossed the bar

ing flag of coal or inlet, a flag one yard square, of a white ground, with a black

c
eS

c

el

85

_
s

R
i8

haH i° the centre of not less than a foot in diameter. And all

vessels in the river of like burden, outward bound and laden

with coal, shall also be exempt from pilotage : Provided, they

hoist said flag as soon they come in sight of, and keep it flying

till they pass New Inlet or Main bar : Provided, however, that

no vessel of sixty tons burden or upwards, having on board

any merchandise or freight, except coal, shall be entitled to

exemption from pilotage : And provided, further, that if any

vessel of the burden last mentioned, coming into the Cape Fear

river through New Inlet or Main bar, or going out of the river
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to sea, shall hoist said flag under false pretences, to avoid paying

pilotage, the master, captain and owner thereof shall pay double

pilotage to some one of the pilots, for the equal benefit of

them all.

29. All vessels of such burden engaged in the transportation Penalty on

ast of North Carolina, whenever they appear fornotraisi
flag.—E. C
c. 85, s 19

usingof coal, on the coast

within sight of any pilot station, shall raise said flag, to the end

that pilots may know that their services are not required, under

the penalty of ten dollars, to be paid by the master or owner to

any one of the pilots who may first sue for the same.

30. The board of commissioners shall not alter the rules and Pilotage of,

regulations concerning pilotage, prescribed in the two preceding &c.f_B*c.', c .

sections. 85, s. 20.

31. Five persons who shall be residents of the towns, re- Com'rsofnav-

spectively, and possessed of a freehold therein, shall be annu- ivewbem,

ally appointed commissioners of navigation, for each of the Washington,

ports of iNewbern, Washington and Edenton. Those for the yearly ap- '

ports of Edenton and Newbern shall be chosen by the freemen P
r

oh
|

ted -

of said towns respectively, who are entitled to vote for commis-
Mode of ap-
pointing.

sioners of the towns, at the same time and in the like manner Vacancies,

as are elected the commissioners of the respective towns: and g # q c . 85s.
those for the port of Washington shall be appointed by the 21.

county commissioners of Beaufort, at their first meeting of each

year ; and all vacancies in said boards, whether by a refusal to

act, resignation or otherwise, shall be filled by the remaining
commissioners, until the same shall be filled (which is hereby
directed to be done) at the regular period of election.

32. The said commissioners shall have power to contract with Powers of
, ,. ,. * . ,, . . ,. commission-

proper persons to examine from time to time, the situation of ers.~E. C., c.

the Swash, and keep the same and all other channels leading 85
>
s -

22 -

from Ocracoke bar to Newbern, Washington, Edenton,
Plymouth and Elizabeth City, well and sufficiently staked out,

and to cause buoys and beacons to be placed where the com-
missioners shall think most convenient for the safety of vessels.

33. The commissioners of the port of Washington shall be §T

om!P ?
f

it i 1 * «.mi n • ' x>
Washington, a

a body corporate, under the name 01 " I he Commissioners ot body corpor-

Navigation for the Port of Washington," and have all the a*e
:

TJ
?
eir

,, . • t t •
i i i style and pow-

powers ot a corporation, concerning the subjects placed under ers. May pur-

their control: and they shall have authority in all matters that chase lands

concern the navigation of Pamlico river from Willow Point houses, for re-

downwards, and maj purchase and sell and buy again, at their ceiving per-

discretion, at or near the port of Washington, a piece of land antine?
1

May
and erect thereon suitable houses for the reception of persons employ physi-

011 board any vessel which, by the laws of the State, might be c^\ S5,~^ 23.

compelled to perform quarantine, and to have over such per-

sons, when landed, the eame control as if performing quaran-
tine in the accustomed mode. Also, to employ a physician to

attend the persons landed ; to furnish them with such articles

of provision, clothing, or other necessaries, as their situation

may demand during their continuance there. And it is hereby
enacted, that both the vessel and the persons so landed shall, in
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all things and to every intent whatever, be considered, while
remaining on said piece of land, to be in a state of quarantine,

and subject, both they and all persons, to the same penalties

for leaving or visiting said place, for breaking or violating such
quarantine in any respect whatever, as if the said persons so

landed had remained on the vessel.

Commission- 31. Francis O'Neal and William Tolson, of the county of

fSports^f
di H3

7de
>
John R°]lars°n and Stephen Fulcher, of the county of

Oeracoke and Dare, and William Dixon, of the county of Carteret, shall con-

Meetlrfff'of
stitute a board of commissioners of navigation for the ports of

board trien- Oeracoke and Hatteras inlet, whose duty it shall be to meet at

aie
lly

To^e°ep
Ccracoke at least three times in each year, or a majority of

an office at them, after giving at least twenty days' notice of each meet-

F
C

el°°aid for
*n £> '

an(^ when any person is desirous of becoming a pilot at

branches, how Oeracoke bar or Hateras inlet over the swashes through Pamli-
disposedof. Co and Albemarle Sound, he shall be examined by said board,

how filled! and when found competent to take charge of any ship or vessel
Commission- as a pj} t the board shall issue to him a branch and take the
GTS tO K.66P <X

journal and bond prescribed by law, and no person shall be authorized to act
lake oath.

^ as a [;ar or SWash pilot unless he shall have a branch from said

expire in three board. The said board shall have an office at Oeracoke, in
years.—K. c, which shall be filed the bonds of the pilots ; and every pilot

is7i-'2* c. 134. receiving a branch from said board, shall pay to the board two
dollars and fifty cents, of which sum those living on Ports-

mouth and Cape Hatteras, shall receive ten cents per mile
travelling to and from the meeting of said board ; and the residue

shall be divided between all the members of said board ; when a

vacancy shall occur in the board by death, resignation, or refusal

to act a majority thereof shall appoint some suitable person

thereto, whose residence shall be at the same place where the

vacancy occurred. Said commissioners shall keep a regular

journal of their proceedings; and before entering on the duties

of their office, they shall take and subscribe before any justice

of the peace of the counties of Carteret or Hyde, or before

the collector of the port of Oeracoke, the following oath : "I

do solemnly swear, that I will truly, faithfully, and impartially

examine every person who shall apply to me for a branch, to

the best of my ability : so help me, God." The branches shall

Pilots re- expire in three years from the date thereof.
quired to give 35. Every pilot licensed by said board shall give such bond,

'2%. 134, s. 3. perform such duties, receive such fees or emoluments, have
such remedies and be subject to such penalties and liabilities,

To whom as are Presci'ihed by this chapter.

branches may 36. The said board shall not issue or grant any branch to

!
)

Q
e
,^

r
fi
lted

^T pilot vessels through Hatteras inlet to any person who does
1856-% c. 29. r

.
ft

.
J r

£not reside in Hatteras precinct, which precinct extends irom
Cape Hatteras light-house to Hatteras inlet. And the said

board shall not issue or grant a branch to pilot vessels through

or over Oeracoke inlet to any person who does not reside upon
the island of Oeracoke or in the precinct of Portsmouth.

Com'rs ofnav- 37. Each of the boards of county commissioners of the
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counties of Carteret, Onslow and Hyde shall, if not already ig&tionfor

done, appoint five commissioners of navigation ; those appointed
]

"
f '2J}

ns~

by the board of Carteret to be a board tor Old Topsail inlet itydp. Those

and the waters thereof; those appointed by the board of Oris- Soard^fo^oid
low to be a board for Bogue inlet and its waters • those ap- Topsail inlet,

pointed by the board of Hyde to be a board for Hatteras inlet f^ n°Wd
S"

and its waters. And when vacancies occur in any of the boards, for Bogue in-

by refusal to act, by resignation or otherwise, the remaining J&J
c

; b
°*

rd
members cf such board shall fill the same until the same be for Hatteras

supplied by the appointing board, which is directed to be done
vacancies

at the first meeting after the vacancy occurs. And the said how filled.'

boards, respectively, shall have the same powers and authorities
boards

B

--E
as to pilots and pilotage, as to staking out the respective chan- c, c. 85,s.

-

25.

nels, and as to placing buoys and beacons, of their several and
respective inlets and waters, as are given to the commissioners

of navigation for the ports of Newbern, Washington and
Edenton.

38. All pilots appointed by the commissioners of navigation Bonds given

for Newbern, Washington, Edenton, Ocracoke, Old Topsail and
{£ jf^

8^;
Bogue inlets, shall give bond, with sufficient security, for the

amount, and in the manner prescribed for the bonds of the

Cape Fear pilots, in section six of this chapter, and be subject

to the same rules, regulations, and right of recovery as are

there specified.

39. Every pilot, within such convenient time as the commis- To have a tei-

sioners may direct who have control over the waters within e

|

co
|

)

^Jg
s

g
y"

which he acts, shall furnish himself with a good telescope or c . 85,' s. 27.

spy-glass, under the penalty of fifty dollars, to be paid to the

commissioners.
40. Whenever any pilot appointed by any board by this May be re-

chapter authorized to appoint, shall, on trial, be found to be in- ™f b
e

b
f

°i
competent, or shall be guilty of improper conduct by intoxica- &c. Penalty

tion or otherwise, or of any misbehavior in his office, the pilot for acting after

so offending may be removed from his office by the board of Notice' of re-

commissioners under whose authority he is acting, by a notice ff"?
V!

*J
pil
i" -,

to him in writing; and if after such removal he shall attempt c. 85, s. 28*.

to take charge of any vessel, he shall forfeit and pay two hun-
dred dollars for the use of said board. And it shall be the duty
of the board to put up a written notice of the removal, in the

public places within the "oort, or publish it in some convenient
newspaper.

41. If any person shall presume to act as pilot, who is not Penalty for

qualified and licensed in the manner herein prescribed, he shall
^|£out lE*

10*'

forfeit and pay, for the use of the commissioners, forty dollars cense.—K. c,
for every attempt at piloting : Provided, nevertheless, that c

-
85

'
s

-
29>

should there be no pilot in attendance, any person may conduct
into port, any vessel in danger from stress of weather, or in a

leaky condition.

42. If the master of any vessel shall send for or take on pay to pilots

board, any pilot to conduct his vessel from her station to any for detention.

other place, and shall afterwards neglect or delay to remove driven off

44
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coast, after such vessel, (wind and weather permitting,) lie shall pay to the

C°
a
c~8k'~~

E
' pilot two dollars for attending each day he shall be so detained

;

s. 30. and if any vessel, which shall be boarded by a pilot, without or
within any of the inlets, shall, by violence of the weather or

otherwise, be driven to sea, the master or owner of such vessel

shall allow and pay the pilot two dollars per day for every day
he shall be on board, besides the leer, of pilotage.

Penalty for 43. When any pilot shall see any vessel on the coast, having

ffo?o

e

vesJoi°
a slSn2̂ f°r a P"Ot, or shall hear a gun of distress tired off the

laving asig- coast, and shall neglect or refuse to go to the assistance of such
nai, &c.—E. yesse l Such pilot shall forfeit and pay one hundred dollars, to
(J., c. 85, s. 31. .

' i.i < ,i o J
i m* i r-

be recovered in the name 01 the btate, one halt to the use of

the informer, and the other half to the master of the vessel

;

unless such pilot is then actually in charge of another vessel.

Pilots, when 44. If a branch pilot shall go off to any vessel bound in, and

have
e

pay.—e. ° êr to P^ot ner over tne ^ar '
tne mas^er or commander of

C, e 85, s. 32. such vessel, if he refuses to take such pilot, shall pay to such
18<i-'2,c. 117. pilot, if not previously furnished with one, the same sum as is

allowed by law for conducting such vessel in, to be recovered
before a justice of the peace, if the sum be within his jurisdiction :

Provided, That the first pilot who shall speak such vessel so

bound in shall be entitled to the pay provided for in this sec

tion and no other.

No pilotage on 45 No pilot, acting under the authority of the commission-

to^
8

"ex/
6° ers of navigation for Newbern, Edenton, ""Washington, or Old

ception.—E. Topsail inlet, shall be entitled to pilotage for any vessel under
c, c. 85, &. 33. gixty tons burden, unless such vessel shall have given a signal

for a pilot, or otherwise shall have required the assistance of a

pilot.

Eates of pilot- 46. Branch pilots of Edenton, Washington, l\
r
ewbern, Oera-

age for coke, or Hatteras, shall be entitled to receive of the commander
Washington, of such vessel as they may have in charge, the following pilot-
Newbern, a2re namely : for every vessel of sixty and not over one hun-

Hatteras.—E. dred and forty tons burden, from the other side of the bar, at

C, c. 85, s. 34. an y place within the limits of the pilot ground, to Beacon Island

road, or Wallace's channel, ten cents for each ton ; and the

further sum of two and a half cents for each ton over one hun-

dred and forty ; and two dollars for each vessel over either of

the swashes
;
(that is, over said swashes, either to or from

Beacon Island road, or Wallace's channel, or over any shoal

lying intermediate, between either of said swashes and Beacon

Island road, or Wallace's channel) ; for every ship or vessel

from the mouth of the swash to either of the ports of JSTewbern

or Washington, one dollar per foot ; and for every ship or

vessel from the same place to the port of Edenton, twelve dol-

lars ; and to the port of Elizabeth City, ten dollars ; and the

same allowances down, as up, and outwards, as inwards.

Harbor mas- 47. The several boards of commissioners may appoint a

appJiMed
e

by
3
harbor master for their respective ports. They shall appoint a

boards.—E. clerk to keep books, in which shall be recorded all their pro-

ceedings.
C, c. 85, s. 35.

i



Chap. 37.] pilots, 601

48. There shall be annually elected, by the qualified voters commisaion-

of the town of Beaufort, North Carolina, at the same time and t^fo^Beau"
in the same manner as commissioners of the town are elected, fort, &c, how

three electors, who shall act as commissioners of navigation ^ettbT^
8

.

6

!.

and pilotage for the port of Beaufort, North Carolina, and old m'o-'i, a' 168,'

Topsail Inlet for the term of one year, or until their successors s ' 1 -

are qualified.

49. The commissioners aforesaid shall be styled the board of Powers, &c,
commissioners of navigation and pilotage for the port of Beau-

?gta°?a
d
'~208

fort, and a majority of them may act in all cases. Said board s. %.
'

shall have power to fill all vacancies as they occur in the board

during their terms, to appoint a clerk to record in a book the

rules, orders and proceedings of the board, to establish, from
time to time, all such rules, regulations and orders for the port as

they may deem necessary, and to establish, and as often as need
may be, to alter and regulate the fees and charges of the pilots

or harbor master of the port for services required of them by
virtue of such rules, regulations and orders.

• 50. They shall have authority in all matters that may eon- How far an-

cern the navigation of the harbor, old Topsail Inlet and all the tend!—1868-"

waters of the sounds and rivers within ten miles of the town of '9, c. 208, s. 3.

Beaufort, and in the construction of wharves, and when there

is no harbor master, the commissioners aforesaid shall decide

all disputes about the moving of vessels and other matters
which properly fall within the department of harbor master.

51. The said commissioners immediately after their election Harbormaster

shall appoint a harbor master for the port of Beaufort, who ed.—i^s-'?
1-

shall hold his office for the term of one year, unless sooner re- c. 208, s. 4.
'

moved by the commissioners for neglect of duty ; he shall be
entitled to receive of the master of each vessel that shall enter

said port, and for other services, such fees as the commissioners
may prescribe.

52. The branch pilots of old Topsail Inlet shall be entitled Charges, &c,

to receive of the commander of such vessel as they may have in Jses-^^olos
charge, such rates of pilotage as the commissioners aforesaid s. 5.

may deem just and adequate, not to exceed twenty-five per
cent, higher than that allowed by section fifty-six of this chap-
ter, and the commissioners aforesaid shall revoke all branches
now in force, and grant commissions or branches to such per-

sons only as remain present at the port to discharge their duties,

and shall charge for such commissions or branches such fees as

they think just and reasonable.

53. When the commissioners aforesaid shall alter the rates Kates set up,

of pilotage, they shall cause the new rates to be set up in the f^1868
/

9
'

office of the collector of the port, and shall also cause them to
'

be annexed to the several pilot branches certified under their

hand.

54. The commissioners aforesaid shall have all the powers commission-
conferred on commissioners of navigation and pilotage, in this ers and their

chanrpr powers.—1868

k? t% e -'9, c. 208, ?
s. 7.

55. Before the commissioners aforesaid shall enter upon To take oath.
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—iS6'S-
f
9, c. the duties of their office, they shall take oath before the clerk

208, s. s. f t ]ie Superior Court, or a justice of the peace, to faithfully

discharge the duties of commissioners of navigation and pilot-

age for the port of Beaufort, North Carolina.

Sates of pilot- 56. The branch pilots for old Topsail inlet shall be entitled

?f
e

1

at
-?-

c

\ _ t° receive of the commander of such vessel, as they may have

B°%
S

.%. 85, s. charge of, the following pilotage, namely: for every vessel ol

&6 - sixty tons burden, from the outside of the inlet, at any place

within the limits of pilot ground, into Bogue road or Shackle-

ford road, at the option of the commander, six dollars ; for

vessels drawing eight feet water and less than twelve, one dol-

lar per foot ; for all vessels drawing twelve feet and upwards,,

one dollar and twenty-five cents per foot ; and the same fees

for piloting outwards as inwards.

Bo^uo inlet.— 57. The branch pilots for Bogue inlet shall be entitled to
s c, e. 85, s. receive of the commander of such vessel, as they may have

charge of, the following pilotage, namely : for bringing any
vessel into the said inlet, drawing less than seven feet, from the

outside of the bar to the anchorage before the town, or the

customary place in Hill's channel, fifty cents per foot ; for a ves-

sel drawing more than seven feet, seventy-five cents per foot

;

and the same fees for pilotage outwards, as inwards.

Fees of pilots 58. The commissioners of navigation for the several ports of
annexed to this State, shall annex to the branch or commission, by them

C.JT 85\'s~38. given to each pilot, a copy of the fees to which such pilot is

entitled.

Boards to des- 59. The several boards of commissioners established by this

ballast Trash
cnaPter >

maJ designate the places whereat, within the waters

&c, maybe' under their several and respective control, may be cast and

T&t
^J-t^

l

}
J thrown ballast, trash, stone, and such like matter : and if any

lor throwing in i \> i • i i i
ballast, stone, person shall cast or throw from any vessel, into the navigable

^ki?-J5U" waters of Carteret or Onslow counties, of Tar or Pamlico river,
igable water, . V-* -n i

or putting or into the navigable waters oi the Cape .bear, or any other

&^R
ea
c°

n
c'

r*ver ^n ^ie State, or into any channel of navigable water else-

85,'s. 40.
'

' where than in a river, any ballast, stone, shells; earth, trash or

other substance likely to be injurious to the navigation of such

waters, rivers, or channels ; or if any person shall wilfully pull

down any beacon, stake or other mark, erected or placed in

virtue of this chapter, or any by-law, order or regulation, passed

or ordained in pursuance thereof; the person so offending shall

be deemed guilty of a misdemeanor, and may be indicted

therefor : and, moreover, shall forfeit and pay two hundred
dollars, to be recovered for the use of the commissioners in

whose waters the offence was committed.

Penalty on 60. If any pilot shall knowingly suffer any such unlawful act
pHotsfornot to be done, and shall not within ten days thereafter give to the

thereof.—E. said commissioners, or one of them, information thereof, such
C, c. 85, 8.41. pilot shall likewise be deemed to be guilty of a misdemeanor

;

and, besides the usual punishment of such offence, on convic-

tion, shall be forever incapable of acting as a pilot in the State :

Provided, always, that it shall be the especial duty of the com-

missioners to enforce the penalties imposed in every section of
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this chapter, which, or part of which, are given to the commis-
sioners.

61. One half of all the penalties, fines, and forfeitures, im- Penalties and

posed in this chapter, which, or any part of which, are to be posed^
dlS

recovered by the commissioners, shall belong to the board,

within whose jurisdiction the same may have been incurred,

and shall be applied to the defraying of the expenses of the e. 42.

board ; and the other halt shall be applied to the improvement
of the navigation of the waters, within the same jurisdiction.

And an annual report of the last-mentioned half of such re-

ceipts, and the objects on which the same may have been
expended, shall be made to the board of internal improvement

Annual report
made thereof.

C, c. 85.

Section 46. 5 Jones, 345.

CHAP TEE 88

POOB.

bEOTION

1. Board of county commissioners to

provide for the poor.

2. Legal settlements, how acquired:

(1.) By one year's residence.

(2.) Married women to have the

settlement of their husbands,

if, &e.

(3.) Legitimate children that of

their father or mother, &c.

(4.) Illegitimate children that of

their mother, <fee.

Section

(5.) Settlements to eontinue tilt

others acquired.

3. Paupers to be removed to their set-

tlements ; unless sick and disa-

bled. All charges to be paid by

the county of his settlement.

House keepers entertaining pau-

pers to give notice.

4. Families of poor militia men on ser-

vice supported.

5. Concerning certain indigent per-

sons owning property.

1. The board ofcounty commissioners have power to provide The board of
by tax for the maintenance, and to do all such matters and things county com-

as they may deem expedient, for the comfort and well ordering j^deftSrthe
of the poor

; to employ biennially, by public letting or other- poor.—1868, &
wise, some competent person as overseer of the poor ; to insti- H]

s
*
8 ' sub '

tute proceedings by warrant of their chairman against any
person coming into the county who is likely to become charge-
able thereto, and to cause the removal of such person to the
county where he was last legally settled ; and to recover by
action in the Superior Court of the said county, all charges and
expenses whatever incurred for the maintenance or removal of
such poor persons.

2. Legal settlements may be acquired in any county, so as to Legal settle-

entitle the party to be supported as a pauper therein, in the ments,how

manner following and not otherwise.
acquire .
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By one year's (1.) Every person, who shall have resided continuously in
residence^—E. any coun tv for one year, shall be deemed to be legally settled

in that county.

Married wo- (2.) A married woman shall always follow and have the set-
men to have tlement of her husband, if he have any in the State ; otherwise,
the settlement . .

'
. . „ .f . . .. ' ..

of their hus- her own at the time ot marriage, it she then had any, shall not
bands, if, &o. be ]ost or suspended by the marriage, but shall be that of her

husband, till another is acquired by him, which shall then be
the settlement of both.

Legitimate (3.) Legitimate children shall follow and have the settlement

of theiT'father °f their father, if he have any in the State, until they gain a
or mother, &c. settlement of their own ; but if he have none, they shall, in

like manner, follow and have the settlement of their mother,
if she have any.

illegitimate (4.) Illegitimate children shall follow and have the settle-

tftheb moth- ment of their mother, at the time of their birth, if she then
er, &c. have any in the State. But neither legitimate nor illegitimate

children shall gain a settlement by birth, in the county in

which they may be born, if neither of their parents had any
settlement therein.

Settlements to (5.) Every legal settlement shall continue, till it shall be lost
continue, tiii^ or defeated by acquiring a new one, within or without the

ed, &o. State : and upon acquiring such new settlement, all former set-

tlements shall be defeated and lost.

Paupers to be 3. Upon complaint made by the chairman of the board of

theirTettie- county commissioners before a justice of the peace, that any
ments; un- person has come into their county, who is likely to become

disabled.^11 chargeable thereto, the justice by his warrant shall cause such
charges to be poor person to be removed to the county where he was last

county
y
ofhis Wa^J settled; but if such poor person be sick or disabled, and

settlement. cannot be removed without danger of life, the county commis-
Housekeepers

sjoners shan provide for his maintenance and cure at the
entertaining * . •

. in .

paupers to charge of the county ; and after his recovery shall cause him
give notice.— to ^Q removed, and pay the charges of his removal ; and the

13.
"'

' ' county, wherein he was last legally settled, shall repay all

charges occasioned by his sickness, maintenance, cure, and re-

moval, and all charges and expenses whatever, if such person
shall die before removal. And if the board of commissioners
of the county, to which such poor person belongs, shall refuse

to receive and provide for him when removed as aforesaid,

every commissioner, so refusing, shall forfeit and pay forty dol-

lars, for the use of the county whence the removal was made
;

moreover, if the board of commissioners of the county, where
such person wras legally settled, shall refuse to pay the charges

and expenses aforesaid, they shall be liable for the same, by
suit in the Superior Court ; and if any housekeeper shall en-

tertain such poor person, and shall not give notice thereof to

the board of commissioners of his county, or one of them,

within one month, the person so offending shall forfeit and pay
ten dollars.

Families of 4. When any citizen of the State is absent on service as a
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militia-man, and his family are unable to support themselves

during his absence, the board of commissioners of his county,

on application, shall make towards their maintenance such

allowance as they think reasonable.

5. Whenever any indigent person becomes chargeable to a

county for maintenance and support in accordance with the

provisions of this chapter, owning any estate, it shall be the

duty of the board ot county commissioners of any county

liable to pay the expenses of such indigent person, to cause the

same to be soM for its indemnity or reimbursement in the man-
ner provided in the chapter entitled Idiots and Lunatics.

poor militia-

men on ser-

vice support-
ed.—R. 0., o.

86, s. 14.

Concerning
certain indi-

gent persons,
owning prop-
erty.—1866. c.

49.

CHAPTER
PRISONEBS.

Section

1. Keepers of jails to keep prisoners of

United States. To have same

fees, as for State prisoners.

2. When jail destroyed, prisoners sent

to jail of adjoining county.

3. If no jail, or jail unsafe, court may
commit in like manner.

4. The sheriff, &c, may, likewise.

Jailer of such county liable for es-

cape.

5. Sheriff apprehensive of escape, how
to obtain guard. Guard to be paid.

6. Prisoners for crime to pay jail fees.

7. Expense of guarding and removing

prisoners, &c , by what county

paid.

8. Prisoners may buy necessaries.

Penalty on jailers, for injuring

prisoners. v

9. Jailer to cleanse jail, furnish diet,

&e.

Section

10. Blankets and bedclothing provided

for prisoners.

11. Prison bounds for health of prison-

ers, laid out by court. Bond to

keep bounds.

12. Bond, in criminal cases., returned to

court and deemed a recognizance.

13. In civil cases on mesne process, to

stand as security for final judg-

ment.

14. In cases of imprisonment on final

process., deemed a judgment. On
breach of bond, debtor excluded

from bounds.

15. Prisoners, how transferred to sher-

iff's successor.

16. To be confined in proper apart-

ments. Penalty for confining

them otherwise.

17. Power of commissioners to farm out

convicts.

1. Whereas, it is recommended by the resolve of the hrst Keepers of

session of the Congress of the United States to the legislatures J

"

ai
l
s ^° rece

j.

ve

of the several States, to pass laws making it expressly the duty oners
ee

f
P pns

~

of the keepers of their jails to receive, and safely keep therein, Uni
.

ted States.

all prisoners committed under the authority of the United fees &Jfor
me

States, until they shall be discharged by the due course of law, State prison-

under the like penalties as in the case of prisoners committed 8^'sTi.'
C

''
°*

under the authority of such States respectively, the United
States promising, on their part, to pay for the use and keeping
of such jails, at the rate of fifty cents per month, for each
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prisoner who shall be committed under their authority, during
the time such prisoner shall be confined therein, and also to

support such prisoners as shall be committed for offences. To
carry the said resolve into effect, be it enacted, that, when a
prisoner shall be delivered to the keeper of any jail in the
State, by the authority of the "United States, such keeper shall

receive the prisoner, and commit him accordingly: and every
keeper of a jail, refusing or neglecting to take possession of a

prisoner delivered to him by the authority aforesaid, shall be
subject to the same pains and penalties, as for neglect or refusal

to commit any prisoner delivered to him under the authority

of the State. And the allowance for the maintenance of any
prisoner committed as aforesaid, shall be equal to that made
for prisoners committed under the authority of the State.

Wh "aiides-
2. Whenever the jail of any county shall be destroyed by

troyed, pris- fire or other accident, any justice of the peace of such county

Sn^adioin- maJ cause ai^ prisoners who may then be confined therein, to

mg county.— be brought before him ; and upon the production of the pro-
E. 0., c 87, s. cesg ^ un(]er which any prisoner was confined, shall order his

commitment to the jail of any adjacent county ; and the sheriff',

constable or other officer of the county, deputed for that pur-

pose, shall obey the order ; and the sheriff or keeper of the

common jail of such adjacent county shall receive such prison-

ers upon the order aforesaid, and in case of neglect shall be
deemed guilty of a misdemeanor, and held as for an escape.

Or if no jail &- Whenever it shall happen that there shall be no public
or jail unsafe' jail, or an unfit or insecure jail, in any county, the Superior

commit
X1

^c.-- Courts, judges, justices of the peace, and all judicial officers of
E. C.,0. 87, s. such county may commit all persons who may be brought be-
3 * fore them, whether in a criminal or civil proceeding, to the

jail of any adjoining county, for the same causes, and under
the like regulations that they might have ordered commitments
to the usual jail; and the sheriff's, constables, and other officers

of such county, in which there may be no jail, or an unfit one,

and the sheriffs or keepers of the jails of the adjoining coun-

ties, shall obey any order of commitment, so made, under pain

of being guilty of a misdemeanor.

Also sheriffs, 4. The sheriffs, constables, and other ministerial officers of
&c. Jailer of any county, in which there may be no iail, shall have authority
such county

.

J n •
*. j «i • • t

liable fores- to confine any prisoner arrested on process, civil or criminal,
caP^-—E. c, anc[ ne]d in custody for want of bail, in the jail of any adjoin-

ing county, until bail be given or tendered. And any sheriff

or jailer having a prisoner in his custody, by virtue of any
mode of commitment provided in this chapter, shall be liable,

civilly and criminally, for his escape, in the same manner as if

such prisoner had been confined in the prison of his proper

county.

Sheriff, appre- 5. Whenever the sheriff of the county, or keeper of the
hensive of es-

ja{j }
g ]ian apprehend that there is danger of a prisoner's escaping,

oSn^guaid. through the insufficiency of the jail or other cause, it shall be
Guard to he hj s duty, without delay, to make information thereof to a judge
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of the Superior Court, the Attorney-General, or a solicitor, if paid.—K. c,

any of those officers be in the county, and if not, then to three c - 8r
'

s> 5m

justices of the peace; and they are authorized, if they deem it

advisable, to furnish the sheriff or keeper of the jail with an

order in writing, addressed to the commanding officer of the

county, setting forth the danger, and requiring him forthwith

to furnish such guard as to him may appear to be suitable for

the occasion. For which service, the persons ordered on guard
shall receive such compensation, as militia-men in actual ser-

vice for defence of the State ; and on application for pay, the

letter to the commanding officer, on which the guard was
ordered, and the certificate of such officer, countersigned by
the sheriff or jailer, together with the deposition of the officer

of the guard, stating the time of service, and that it was faith-

fully performed, shall be sufficient to authorize the payment of

the same.

6. Every person committed to a public jail, by lawful au- Prisoners for

thority, for any criminal offence or misdemeanor against the [a^cilame^--
State, shall bear all reasonable charges for carrying and guard- k. c, c 87,' s.

ing him to jail, and also for his support therein until released; 6 -

and all the estate, which such person possessed at the time of

committing the offence, shall be subject to the payment of such
charges and other prison fees, in preference to all other debts

and demands; and if there be uo visible estate whereon to levy

such fees and charges, the amount shall be paid by the county.

7. The expense for guarding prisons shall be paid by the Expense of

county wherein the prison is situated: and for conveying pris- guarding and
^

-i ,i
L

-i. • i •
J P-i • removing pris-

oners, as also the expense attending such prisoners while in oners, &c.,

jail, when the same may be chargeable on the county, shall be "by what

paid by the county from which the prisoner is removed. R.^c.foFsV,"^
8. Prisoners shall be allowed to purchase and procure such £

.

necessaries, in addition to the diet furnished by the jailer, as buyneeess
1

^5
'

they may think proper ; and to provide their own bedding, ries. Penalty

linen and clothing, without paying any perquisite to the jailer ^rl^gpris-
for such indulgence; and if the keeper of a public jail shall oners.—E. C,

do, or cause to be done, any wrong or injury to the prisoners
c

' '
s

'
'

committed to his custody, contrary to the intention of this

chapter, he shall not only pay treble damages to the person in-

jured, but shall be deemed guilty of a misdemeanor.
9. The sheriff or keeper of any public prison shall, every jailer to

day, cleanse the room of the prison in which any prisoner shall cl
.

e

£
s
®J

ail'5r"

be confined, and cause all filth to be removed therefrom ; and ^_r. c.fc. sr*

shall also furnish the pjponer a plenty of good and wholesome s - 9 -

water, three times in e^ry day ; and shall find each prisoner
fuel, one pound of wholesome bread, one pound of good roasted
or boiled flesh, and every necessary attendance.

10. The county commissioners, from time to time, as maybe Blankets and
necessary, shall order the sheriff cf their county to purchase, bedciothing

for the use of their jail, a certain number of good warm blan- pnW^l-R.
kets or other suitable bed-clothing; which shall be securely C, c 87,s.ldl

preserved by the jailer, and furnished to the prisoners for their
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use and comfort, as the season or other circumstances may re-

quire ; and the sheriff, at least once in every year, shall report

to the board of commissioners the condition and number of

such blankets and bed-clothing.

Prison bounds 11. For the preservation of the health of such persons as

prisoners
11

laid
sna^ be committed to the county prisons, the board of county

out by court, commissioners shall mark out such a parcel of the land as they

bounds°—

E

P snil^ think lit, not exceeding six acres, adjoining to the prison,

C, c 87, s. h. for the rules thereof; and every prisoner, not committed for

treason or felony, giving bond with good security to the sheriff

of the county to keep within the rules, shall have liberty to

walk therein, out of the prison, for the preservation of his

health ; and on keeping continually within the said rules, shall

be deemed to be in law a true prisoner ; and, that every person

may know the true bounds of said rules, they shall be recorded

in the county records, and the marks thereof shall be renewed
as occasion may require.

Bond in crim- 12. Every such bond taken of any person confined for an
inai cases, re- offence, or otherwise than on process issuing in a civil case,

amTdeerrSd^ shall be returned to the court by whose order or process such
recognizance, person is confined, or which may be entitled to cognizance of
-~12. .,

c s
, ^ e matter, and shall be deemed" of the force and effect of a

recognizance ; and on breach thereof shall be forfeited, and
shall be collected as a forfeiture, in the name and for the use of

the State, and applied as other forfeited recognizances,

in civil cases 13. And every such bond taken of any person committed on
onmesnepro- q\ v{[ process before final judgment, shall be returned to the

^le^untytoT court whence the process issued, and shall be assigned to the
final judg- plaintiff therein ; and on breach thereof the bond shall stand as

^^Vis. '' a security for any judgment which the plaintiff' may recover

against the defendant, and may be proceeded on and enforced

in the fame manner and under the same rules and restrictions,

as are provided in the next section, for obtaining judgment
against persons confined on final process.

incase of im- 14. Every such bond given by any person committed on a
prisonmenton Gapias ad satisfaciendum, or in custody after final judgment,

deemed a
8BS

' shall be a>-signed by the sheriff to the party at whose instance
judgment. such person was committed to jail, and shall be returned to

bond^debtor°
f
the office of the clerk of the court where the judgment was

excluded from rendered, and shall have the force of a judgment; and if any

c?
U
c

d
87~ls

R
i4. person, who shall obtain the rules of any prison, as aforesaid,

'

shall escape out of the same, before he shall have paid the debt

or damages and costs according to the^ondition of his bond,

the court where the bond is lodge™upon motion of the

assignee thereof, shall award execution against such person and

his sureties for the debt or damages and costs, with interest

from the time of escape till payment; and no person committed

to jail on such execution shall be allowed the rules of prison :

Provided, however, that the obligors have ten days' previous

notice of such motion, in writing; but they shall not be admit-
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ted to deny the making of the bond in their answer, unless by
affidavit, they prove the truth of the plea.

15. The delivery of prisoners, by indenture between the lace
Prisonera

and present sheriff, or the entering on record in court the names how transfer-

pf the several prisoners, and the causes of their commitment, ^cessor-J?
delivered over to the present sheriff, shall be sufficient to dis- c, c. 87,3.15'.

charge the late sheriff from all liability for any escape that shall

happen.
16. The sheriff or jailer shall confine those committed to his prisoners to

custody in the apartment, provided and designated by law, for be confined in

p ,1 -1 . ,. ' %,, . i «i? 1 -A' proper apart-
persons ot the description of the prisoner ; and it a snerm or ments. Pen-

jailer^ wantonly, or unnecessarily otherwise confine prisoners jity for con-

in his custody, it shall be a misdemeanor in office. w^se?-^E.
e

c.,

17. The board of county commissioners of the several coun- 0. 87, s. 16.

ties of this State are authorized to work the convicts on the mi^ionersto

public roads and streets of cities, or to hire out the convicts in farm out pris-

the jails of their respective counties to any company, corpora-

tion or individual, to be worked on any work of internal im-

provement, said convicts not to be taken out of the county in

the Superior Court of which such convict was sentenced, with-

out the consent of the board of commissioners given in writing.

The county commissioners shall provide in any contract, which
may be made under the provisions of this section, for the proper
and safe keeping of said convicts. This section shall apply only to

persons convicted of felony or other offences, for which hard
labor or imprisonment for one year may be inflicted.

oners.

-

'3, c. 174. s.

10.

Section 11. 4 Ire., 543 ; 8 Ire., 175 ; 1 Hawks, 427 ; 1 Mur., 421 ; 3 Mur., 270 ;

2 lb., 369; 3 Jones, 286.

CHAPTER 90.

PROBATE COURTS.

Section

1. Judges of Probate.

2. Jurisdiction.

3. Disqualification to act.

4. Waiver of disqualification.

5. Eemoval of proceedings.

6. Commissioner appointed

accounts. Approval of

Superior Court. Eecord

Judge of Probate.

7. Enumeration of powers.

8. How party may appear.

to audit

Judge of

made by

Section

9. Judge of Probate not to act as at-

torney.

10. Seals.

11. Must file papers.

12. Eecords to be kept.

13. Books to be furnished by the Sec-

retary of State and to be indexed.

14. What books to be furnished.

15.*Clerks required to keep open office

for probate business.

16. Forfeiture of office for failure.



'00 PROBATE COURTS. [Chap. 90.

Judges of
Probate.—C.
C. P., s. 417.
Jurisdiction.

—C. C. P., s

418.

Disqualifica-
tion to act.—
C. C.:P., s.

419.

Kenouncing
the executor-
ship, &c.

—

1871 -'2, c. 196,
s. 1.

Waiver of dis-

qualification.

—C. C. P.. s.

420.

Removal of
proceedings.
—C. C. P., s.

421.

1. The clerks of the Superior Courts are declared judges of
probate in their respective counties.

2. They have jurisdiction:

(1.) To take proof of deeds, bills of sale, official bonds, let-

ters of attorney or other instruments permitted or required by
law to be registered

;

(2.) To take proof of wills and grant letters testamentary
and of administration

;

(3.)* To revoke letters testamentary and of administration

;

(4.) To appoint and remove guardians of infants, idiots and
lunatics

;

(5.) To bind out apprentices and to cancel the indentures in

such cases

;

(6.) To audit the accounts of executors, administrators, and
guardians; •

(7.) To exercise jurisdiction conferred on them in every
other case prescribed by law.

3. No judge of probate can act as such in relation to any
estate or proceeding:

(1.) If he has, or claims to have, an interest by distribution,

by will, or as creditor or otherwise

;

(2.) If he is so related to any person, having or claiming

such interest, that he would, by reason of such relationship, be
disqualified as a juror; but the disqualification on this ground
ceases, unless the objection is made at the first hearing of the

matter before him

;

(3.) If he or his wife is a party or a subscribing witness to

any deed of conveyance, testamentary paper or nuncupative
will ; but this disqualification ceases when such deed, testa-

mentary paper or will has been finally admitted to or refused

probate in another probate court, or before the judge of the

Superior Court

;

(4.) If he or his wife is named as executor or trustee in any
testamentary or other paper ; but this disqualification ceases

when the will or other paper is finally admitted to, or refused

probate in another probate court, or before the judge of the

Superior Court

;

(5.) Or if he or she, as the case may be, shall renounce the

executorship and endorse the same on the will or on some paper
attached thereto, before it is propounded for probate, in which
case the renunciation must be recorded with the will if admit-

ted to probate.

4. The parties may waive the disqualification specified in

subdivisions 1, 2 and 3 of the preceding section, and upon
filing in the office such waiver in writing, the judge of probate
shall act as in other cases.

5. When any of the disqualifications specified in section three

exists, and there is no waiver thereof, or cannot be such waiver,

any party in interest may apply to the judge of the district for

an order to remove the proceedings to the probate judge of an
adjoining county in the same district.
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6. In all cases where the judge of probate was or shall be Commissioner

executor or administrator of any estate at the time of his elec- ^ 1

°

t

1

^
t

c

e
_

d t0

tion to the office of probate judge, in order to enable the judge counts. Ap-

of probate to settle such estate, the judge of the superior court SSSj$ s u-

is empowered to make such order as may be necessary in the perior Court.

settlement of the estate ; may audit the accounts or appoint a ^judge^f
6

commissioner to audit the accounts of such executor or admin- probate.—

istrator, and report to the judge of the superior court for Lis ^1- ' 2
'
c' 197

'

approval, and when the accounts are so approved by the judge

of the superior court, it shall be his duty to order the proper

record to be made by the judge of probate, and the accounts

to be filed in the probate court.

7. Every judge of probate has power : Enumeration

(1.) To issue subpoenas to compel the attendance of any wit-
c
fl
^ p

ers

8

~

ness residing, or being in the State, or the production of any 422.'

paper, material to any inquiry pending in his court;

(2.) To administer oaths and take acknowledgments, when-
ever necessary, in the exercise of the powers and duties of his

office

;

(3.) To issue commissions to take the testimony of any wit-

ness without this State

;

(4.) To issue citations and orders to show cause to parties in

all matters cognizable in his court, and to compel the appear-

ance of such parties

;

(5.) To enforce all lawful orders and decrees by execution or

otherwise, against those who fail to comply therewith or to ex-

ecute lawful process. Process may be issued b}7 the probate

judge, to be executed in any county of the State, and to be re-

turned before him

;

(6.) To exemplify, under the seal of his court, all transcripts

of deeds, papers or proceedings therein, which shall be received

in evidence in all the courts of the State

;

(7.) To preserve order in his court and to punish contempts;

(8.) To adjourn any proceeding pending before him from
time to time

;

(9.) To open, vacate, modify, set aside, or enter as of a former
time, decrees or orders of his court, in the same manner as

courts of general jurisdiction.

(10.) To award costs and disbursements as prescribed by law,

to be paid personally, or out of the estate or fund, in any pro-

ceeding before him.
8. A party may appear in proceedings in which he is con- How party

cerned in the probate court, either in person or by attorney. §?&*!?*""""

9. A judge of probate cannot act as attorney or counsel in 423.

a civil action, for or against an executor, administrator or guar- tatenot to »S
dian, over whom or whose accounts he might by law have juris- as attorney.—

diction, whether such action relates to business of the estate or ^9" p
*?

s -

not. He cannot act as attorney or counsel in any cause origi-

nating in his court ; nor shall any partner or person connected
in law business with him act as counsel or attorney in any pro-
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Seals.—C. C.
P., s. 425.

Must file pa-
pers.—C. C.
P., s. 426.

Kecords to be
kept.—C. C.
P., s. 427.

Books to be
furnished by
Secretary of
State, and to

be indexed.

—

C.C.P.,8.
428.

What books
to be furnish-
ed.—1868-' 9,

c. 159, s. 6.

Clerks re-

quired to keep
open office for
Probate busi-
ness.—1871-' 2,

c. 136, s. 1.

Forfeiture of

ceeding before such judge of probate, or originating in his

court.

10. The seal to be used by the judges of probate must be
the same as used by them in their capacity as clerks of the Su-
perior Courts; but all orders, decrees, exemplifications or other

papers relating to the pro'uate court, or proceedings therein,

must be signed by them as judges of probate, and not as

clerks of the Superior Court.

11. Every judge of probate must file and preserve all papers
in proceedings before him, or belonging to the court; and all

such papers and the books kept by him belong to and appertain

to his office, and must be delivered to his successor.

12. The following books must be kept by each judge of pro-

bate:

(1 ) A record of wills, in which must be recorded all wills,

with the certificates of probate thereof;

(2.) A record of appointments of executors, administrators,

guardians, collectors and masters of apprentices, with revoca-

tions of all such appointments;

(3.) A record of all orders and decrees passed in his office,

which he is required to make in writing, and not required to

be recorded in some other book

;

(L) A record of accounts, in which must be recorded the

quarterly and annual accounts of executors, administrators,

collectors and guardians, as audited by him from time to time;

(5.) A record of settlements, in which must be entered the

final settlements of executors, administrators, collectors and
guardians;

(6.) A fee-book, in which must be entered the items of all

fees for services of the probate judge in each particular pro-

ceeding or estate, and when and by whom paid. And he must
annually, during the first week in September, at his own expense,

report to the Secretary of State a verified statement of all his

fees received or charged during the year preceding the first

clay of September.
13. The books required to be kept by the last section must

be furnished to the judge of probate by the Secretary of State
;

and to each of such books there must be attached an alphabeti-

cal index securely bound in the volume, referring to the entries

therein by the page of the book. These books must, at all

proper times, be open to the inspection of any persou.

14:. The provision of section one hundred and forty-five of

the Code of Civil Procedure shall be applicable to the furnish-

ing of the books of the judge of probate in each county.

15. The clerks of the superior courts of this State shall open
their offices every Monday, from nine, a. m. to four, p. m., for

the transaction of probate business, and each succeeding day
till such matter is disposed of.

16. Any clerk of the superior court failing to comply with
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the last section (unless such failure is caused by sickness), shall office for fail-

forfeit his office.
c!'l3^;

1

s

8

.

7

2

1

:

,2
'

Section 2. 64 N. C, 710, 714 ; 65 N. C, 67; 63 N. C.
y
251 ; 06 N. C, 450.

CHAPTER 91.

PEOCESSICMING.

Section

1. Processioners of land appointed by-

county commissioners.

2. Oath and term of office.

3. Owners to give written notice, and

processioner to have a copy.

4. Land partly in two counties, how-

processioned.

5. Processioner to make certificate and

return it to clerk, &c. To he re-

corded.

Section

6. When line disputed, and proces-

sioner forbidden to proceed, he

shall report to court. Five free-

^fholders then appointed with pro-

cessioner.

7. Person having land twice proces-

sioned, deemed owner. Who not

bound by processioning.

8. Surveyors deemed processioners.

9. Their powers.

nerd

m

1. The county commissioners shall appoint one or more per- Processio

sons capable of surveying, to act as processioners in their re- c^un^com^
spective counties, for the purpose of having processioned the mfisioner™--

lands of such persons as desire it. And any processioner,
f'_p{^ fh

s

when there are several, may act alone.
. c

." 130/ '

2. Every processioner shall take an oath of office, and shall Oath and ter

continue in office until he resign or remove from the county, °

c
fo

J
ic

8

e'~E -

or be displaced by the board of county commissioners.
3. The proprietor of any land who may desire to have it Ownerstogive

processioned, shall give ten days' notice in writing: to ail per- notice andpro-
t ii i t • • i .

to
,-, ,K i cessioner to

sons whose lands may be adjoining to his; a copy ot which have a copy.

notice, signed by the person serving it, shall be delivered to
f-

c -' c
-
88

>
8 -

the processioner.

4. When a tract of land shall lie partly in two or more Land partly

counties, the processioner of either county shall procession the iptwocoun-

sarae in like 'manner as if the whole tract lay in the same cS'ioned.-
"

county. E. c, c. 88, s.

5 The processioner shall make a plat of each tract of land processioner
processioned, and also a certificate of the same, which certificate to make eerti-

shall contain the claimant's name, the quantity of acres, the £y?dre~

corners, length, and course of each line, and shall be signed clerk, &e. To

and returned with a copy of the several notices, to the clerk of £y cX?—R.
the superior court of the county for which the processioner is c, c. 88^ s. 5.

appointed ; and the same, with" the plat, shall be recorded by
the clerk in a bound book kept for that purpose, and tiled to-

gether in his office; and the fees of the processioner and clerk
shall be paid by the proprietor of the land.
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When line

disputed, and
processioner
forbidden to

proceed, he
shall report to

court. Five
freeholders
then appoint-
ed with pro-
cessionur.—E.
C, c 88, s. 6.

Person having
land twice

Srocessioned,
eemed own-

er. Who not
bound by pro-
cessioning.

—

E. C, c. 88, s.

7.

Surveyors
deemed to be
processioners.—1872-'3, c.

57, s. 1.

Their powers.—1872-'3, o.

57, s. 2.

6. In all cases where a line is disputed, and the processioner

is forbidden by any of the persons interested in the event of

the processioning, to proceed further in running and marking
the same, he shall report the matter, stating truly all the cir-

cumstances of the case, with the names of the persons who for-

bade further proceedings, to the next succeeding court of the

county for which the processioner is appointed ; and the court
shall thereupon appoint five respectable freeholders, who shall

appear with the processioner on the line or lines so disputed,

and proceed (after being sworn by the processioner or some
justice of the peace, to do equal right and justice between the

contending parties,) to establish such disputed line or lines, as

shall appear to them right, and procession the same, and make
report of their proceedings to the next succeeding court ; which
shall be recorded as above directed : Provided, nevertheless,

that either of the parties may call in any other surveyor to act

with the processioner and complete such survey ; and the party

against whom the decisions made shall pay all costs.

7. Every person whose lands shall be processioned to him,
according to the directions of this chapter, at two several times,

shall be deemed and adjudged to be the sole owner thereof;

and, upon any suit commenced for such lands, the party in

possession may plead the general issue, and give the proceed-

ings under this chapter in evidence : Provided always, that

the processioning of the lands of a tenant for life shall not bar

or preclude the heir, or other person in reversion or remain-

der ; neither shall any processioning bar or preclude/bm^ coverts,

person 3 under age, non com/pos mentis, imprisoned, or out of

the State ; but all such persons may sue for, and dispute the

title and bounds of any such lands, if they will commence and
prosecute their suit within the time limited by law, after the

removal of such disability.

8. The county surveyors of the several counties of the State

shall be deemed and taken to be processioners in their respect-

ive counties, for the purpose of having processioned the lands

of such persons as desire it.

9. Each county surveyor shall have all the powers, and shall

be subject to all the rules, regulations and restrictions of a pro-

cessioner, as provided in this chapter.

Section 5. 7 Ire., 466 ; 3 Ire., 204 ; 4 lb., 23 ; lb., 153 ; 3 Mur., 504.
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CHAPTER 9 2.

PUBLIC ARMS.

Ejection

1. Public arms to be deposited in arse-

nals, &c.

2. Keeper of arms at arsenals appoint-

ed by adjutant-general.

3. Volunteer companies, bow to obtain

arms.

4. A town or senior colonel may, on

giving bond.

5. Arms distributed on invasion, &c,

•6. Duty of officers receiving arms.

Section

7. Not keeping arms in order, penalty,

8. Selling, buying or embezzling pub-

lic arms, misdemeanor.

9. On death, &c, of the private, his

arms delivered to successor.

10. Officers to demand public arms of

persons not entitled.

11. Detachments in service may have

arms, when.

1. All the public arms of every description, belonging to Public arms

the State, which may not be distributed among the militia ac- to be deposit-

t i i n J
i it • p i i« j , earn public

cording to law, shall, under the direction or the adjutant-general, arsenals, &c.

be deposited and kept in the public arsenals established at Eal- ~^- c -' c
-
89

>

eigh and Fayetteville, and the depot of arms in the town of

Newbern or its vicinity, in such proportions as the Governor
may prescribe.

2. The adjutant-general shall, at each place where an arsenal Keeper of

or depot of arms is established, appoint some suitable person arms at arsen-

keeper of the same, who shall be allowed not exceeding sixty by'adjutant
6

dollars per annum ; and the superintendent of the depot of general.

arms in the town of Newbern or its vicinity, for his services s .
2.' "'

and the rent of a building, shall receive one hundred and fifty

dollars yearly ; the one half thereof to be paid semi-annually.

The adjutant-general may make regulations respecting the duty
of the superintendent ; may require bond and security for the

faithful discharge of his duty; and at the pleasure of the ad-

jutant-general he may be removed, and another appointed in

his place. The Governor may make such provisions as he
may think necessary for guarding and protecting the arsenals

and depots of arms ; and for the purpose of defraying the ex-

penses incurred under this and the preceding section, he may
upon the certificate of the adjutant-general, from time to time
draw on the Public Treasurer for such sums as may be neces-

sary.

3. Whenever any volunteer company of infantry, light- Volunteer

infantry, or riflemen, artillery, or cavalry may be formed out
^
omp

t

anie
^'
t

of the militia, and it shall appear to the Governor, by a certifi- public arms.—
cate from the brigadier-general of the brigade in which such ^- c -> c

<
89

>
s -

company is formed ; or, in case of his death or absence, by the
certificate of the highest officer in command of the militia of

any county where such company may be formed, that the said

corps has enrolled, as members, the number of officers and men
required for such a company, and is otherwise equipped except
as to arms and accoutrements, then the Governor may direct

45
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such portion of the arms as may be necessary for the company,
to be delivered to the commanding officer, taking his receipt

for the same ; but no sucli officer shall be allowed to draw the
arms before he shall have given bond, with two good sureties,

if required, in doable the appraised value of the arms, condi-

tioned for the safe-keeping, cleaning and returning thereof,

whenever the company shall be dissolved, or the governor shall

direct.

A town, or 4. In case the public authority of any town, or the senior

m&y%n giv- colonel of any county, shall petition the Governor for any mim-
ing bond.—K. ber, not exceeding sixty-five stand, of the public arms, he is

authorized to furnish them : Provided, bond be given, with
approved security if required for the safe-keeping, preservation

and return of the same : And provided, that no one county
shall receive a greater number than sixty-five, unless in case of

insurrection or invasion.

Arms distri- 5. In case of insurrection or invasion, or a probability thereof,

8ion
d
&c.—E?~ tne Governor is authorized to distribute the public arms and

C, c. 89, s. 5. send them to such places as he may deem necessary and expe-

dient, and to draw warrants on the Treasurer of the State for

the sums necessary for that purpose.

Duty ofmilitia 6. When public arms shall be delivered to any colonel com-

fn^arms —E~ maildant, for distribution in his county, he shall take receipts

c, c 89, s. 6." of the captains in whose hands they may be placed, and give

the necessary orders for keeping the same safe and in good
order ; and the captains, when they distribute the arms to their

respective companies, shall take from each man a receipt at

full length under seal, in the muster book of their companies,

in double the value of the arms, conditioned for the safe-keep-

ing and returning thereof, when called for by the colonel com-
mandant ; which muster or receipt book shall be carefully

kept, and be subject to the inspection of the colonel whenever
he may desire it ; and on the death, resignation or removal of

the captain, the book shall be handed over to the officer who
may be appointed to command the company.

Not keeping 7. Every non-commissioned officer and private belonging to

penalty for.— anJ company equipped with public arms, shall keep and pre-

E. c.,c 89,' s. serve his arms and accoutrements in good order, and in a sol-
*• dierlike manner ; and for every neglect to do so, shall be fined

by the court-martial of his company, a sum not less than two
nor more than ten dollars ; which fines shall be laid out by the

captains for the repairs of the arms; and if a company so

equipped shall generally keep their arms in a negligent and
unsoldierlike manner, the colonel to whose regiment the com-
pany belongs shall deprive said company of the public arms
and accoutrements, and bestow them on some other company
of his regiment, under the regulations aforesaid.

Selling, buy- 8. If any person to whom shall be confided public arms or

3m'ff
0r

ubiic
Z" accoutrements, shall sell, or in any manner embezzle the same,

arms, misde- or any part thereof, or if any person shall purchase any of

^
ea
c

no
8

rg~Rg them, knowing them to be such, the person so offending shall
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be deemed to be guilty of a misdemeanor, and shall be fined

not exceeding fifty dollars, and imprisoned not less than one

month.
9. When any non-commissioned officer or private of such On death, &c,

company shall die, remove from the county, or be excused from ^
ap?iT

|
t%

performing military duty, the captain thereof shall immediately eredtosucoes-

take his arms and accoutrements into possession, and deliver sor.—E. a, o.

them to his successor in the company : and the captain shall '

keep them safely and in good order, while they remain in his

possession.

10. Every commissioned officer of the militia, whenever and officers to de-

wherever he shall see or learn that any of the arms belonging mand public

to the State, are in the possession of any person other than in son?not enti-

whose hands they may be placed for safe-keeping under the tied.—E. a,

provisions of this chapter, shall make immediate demand for

the same, personally or in writing ; and should such person

refuse to deliver them to the officer, he shall be deemed guilty

in like manner, and punished in like manner, as for selling or

embezzling public arms.

11. The governor may order the colonel commandant of the Detachments
county where any of the public arms may be distributed, to in service may

place the same in the hands of any detachment of the militia ^ien.—e!'c.
ordered into the service of the State, or of the United States, c 89, s. li.

if he shall judge it necessary.

CHAPTER
PUBLIC CHARITIES.

Section

1. Board elected by General Assem-

bly. Governor to fill vacancies.

2. Meetings, &c. Board to supervise

public institutions. Compensa-

tion, &c.

3. Duty to report.

4. Special attention to be paid to causes

of insanity, &c.

5. Visits and reports.

6. Insane persons.

Section

7. May require reports, &c.

8. Annual reports to be made by
board.

9. Commissioners of counties to report

to board. Board to furnisb circu-

lars.

10. County commissioners to require

reports from trustees of township.

11. Penalty for refusing.

(See Constitution, art. XI.)

1. The General Assembly shall, immediately on the ratifica- Board elected

tion of this act, proceed by concurrent vote to select five electors *>y General

who shall be styled the board of public charities of the State Governed"to

of North Carolina. One of the persons so elected shall hold fill vacancies.

office for one year ; one for two years, one for three years, one 170, s.im

'
c "

for four years and one for five years, the term to begin the first

of July, one thousand eight hundred and sixty-nine. Appoint-
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merits to fill vacancies in this board, caused by resignation or

removal from the State, death, or from any other cause, may
be made for the residue of such term by the Governor.

Meetings, &c. 2. The board of public charities shall hold regular meetings

S?vise°pS)iic on tne first Tuesday in January, April, July and October, and
institutions, as often besides as they may deem needful. The}7 shall make

Son
1

—?868-'9 suc^ ru^es ana- orders for the regulation of their own proceed -

c 170, s. 2. ' ings as they may deem proper; they shall investigate and su-

pervise the whole system of the charitable and penal institu-

tions of the State, and shall recommend such changes and
additional provisions as they may deem needful for their eco-

nomical and efficient administration, and no changes shall be
made in the management of any of the institutions without
the advice or consent of the board. They shall receive no com-
pensation for their services except their traveling expenses,

which shall be allowed and paid.

Duty to re- 3. The general condition of the State as affected by crimes,
port.—1868- 7

9, vagrancy and pauperism, shall also come under the view of the

board, and it shall be their duty to report to the General As-
sembly when, in their judgment, it may become needful for

the erection of the several reformatory institutions, whose
organization is provided for in article eleven of the Constitution.

Special atten- ^ ^he board shall also give special attention to the causes

tiontobepaid ot insanity, defect or loss of the several senses, idiocy and the

insaiiity

8

&c deformity and infirmity of the physical organization. They
—i86S-'9, c. shall, besides their own observation, avail themselves of corres-
170, s. 4. pondence and exchange of facts of the labors of others in these

departments, and thus be able to afford the General Assembly
data to guide them in future legislation for the amelioration of

the condition of the people, as well as to contribute to enlighten

public opinion and direct it to interests so vital to the pros-

perity of the State.

Visits and re- 5. Personal visits may be required by the board, of one or
ports.--1868- more of its members, or otherwise, to make careful investiga-
o, c. ±t

,
s,

.

t | Qrj
- nto ^ conclition f £}ie several county jails and alms-

houses, and the treatment of their unfortunate inmates, and
report on these points, so that the provisions of section six,

article eleven, of the Constitution may be enforced.

insane per- 6- Whenever the board shall have reason to believe that any
sons.-l 868-' 9, insane person, not incurable, is deprived of proper remedial
c. no, s. 6. treatment, and is confined in any alms-house or other place,

whether such insane person is a public charge or otherwise,

it shall be the duty of said board to cause such insane person

to be conveyed to the State Asylum, there to receive the best

medical attention. So also, it shall be their care that all the

unfortunate shall participate in the charities of the State.

May require 7. The board may require the superintendent, &c, of the

1868^9' <fi70~
several charitable and penal institutions of the State to report

s . 7. ' 'to them of any matter relating to its inmates, their manner of

instruction and treatment, with structure of their buildings,

and to furnish them any desired statistics at their command.
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8. The board of public charities shall annually prepare and Annual re-

submit to the General Assembly a complete and full report of m
°

a
r

jei°
be

their doings during the preceding year, showing the actual board.—1868-

condition of all the State institutions under their control, with
'5

'
c - 170

'

8
*
&

such suggestions as they may deem necessary and pertinent,

which they shall print.

9. The commissioners of each county in this State shall in county com-

each year on or before the first Monday in November, report j^JJ to™*
t0

to the board of public charities such information in regard to board. Board

the number and condition of the inmates of their poorhouse
J f

urni
& !!T

and prisons, together with the number of outdoor paupers, and i869-'7o,c.'

the deaf, dumb, blind, idiotic and insane of their county not in 154, s.1.

asyium or almshouse, and eueh other information as may be

desirable to get a complete view of the number and condition

of these classes of persons in the State. The board of public

charities shall prepare and furnish to the commissioners of each

county carefully arranged circulars indicating the information

desired, the blank column of which shall be correctly filled in

the report

10. It shall be lawful for the commissioners of each county county com-

In aid of this purpose to require the trustees of each township *»issioners to

. ,. ,

i
>.

t jx« • i • i? ,' , a % require reports
in their county to prepare and turnisii information to them oi from trustees

all the facts called for in the circular of the board of public of^Zn
^}}

vs '

, . .
r — 1869-"i0, a

charities. 154, s. 2.

11. The commissioners of any county or the trustees of any Penalty for re-

township who shall refuse or neglect to furnish the information f^^ii^a
6
?"

required by this chapter when they have been provided with the

necessary blank forms for paupers, shall, on complaint being-

made before any judge of the Superior court, he fined a sum
not exceedino; one hundred dollars.

CHAPTER 94

PUBLIC DEBT.

Section

All bonds and certificates of debt

issued by the State to be regis-

tered.

Bonds and certificates transferable.

Mode of transfer.

In what manner State bonds to.be

executed, <fec. Coupons of Inter-

est attached. Money where paya-

Section

ble. No bond less than $1,000 to

issue ; or be sold under par.

4. A memorandum of State bonds,

with numbers, &c, to be kept.

5. What State bonds exempt from tax.

6. Title of the act, or date and chapter,

to be recited in the bond.

1. The bonds of the State for five hundred thousand dollars ah bonds and
issued under the authority of the act of the General Assembly certificates of

oi the year one thousand eight hundred and forty -six, entitled state^ofij '
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registered.—
E. C, c. 90,

Bonds and
certificates

transferable.

Mode of trans-

fer.—E. C, o.

90, s. 2.

In what man-
ner State
bonds shall be
executed, &c.
Coupons of
interest at-

tached. Mon-
ey, where pay-
able. No
bonds under
1,000 to issue;

or be sold un-

" An Act to provide for the transfer of the bonds of the Ral-

eigh and Gaston Railroad Company, indorsed by the State,"

and payable on the first day of January, one thousand eight

hundred and sixty : the "certificates of debt " issued on behalf

of the State for the sum of two hundred thousand dollars,

under the authority of the act of the General Assembly of the

year one thousand eight hundred and forty-eight, entitled " An
Act to provide for the payment of the debt of the State to the
Bank of Cape Fear, to the Bank of the State, and other debts

due on account of indorsement by the State for the Raleigh
and Gaston Railroad," and payable at the end often years from
the date of the issue of said certificates, respectively : the "cer-

tificates of debt" of one hundred and twenty thousand dollars,

issued under the authority of the act of the General Assembly
of the year one thousand eight hundred and forty-eight, enti-

tled "Ad Act to incorporate the Fayetteville and Western
Plank-road Company," and payable at the end of twenty years

from the date of the issue: the "certificates of debt" already

issued, and which may be issued, for two millions of dollars,

under the authority of the act of the General Assembly of the

year one thousand eight hundred and forty-eight, entitled "An
Act to incorporate the North Carolina Railroad Company,"
and payable at the end of thirty years from the date of their

issue: the "certificates of debt" for two hundred thousand
dollars, issued under the authority of the act of the General
Assembly of the year one thousand eight hundred and fifty,

entitled "An Act to provide for the payment of the debt of

the State," and payable in like time : and all other bonds and
"certificates of debt," issued by and in the name of the State,

or which may hereafter be issued by the authority of any
statute now or hereafter to be enacted, shall be duly registeied

by the public treasurer, in a book to be kept by him for that

purpose.

2. All bouds or certificates of debt of the State, which now
are or hereafter may be issued on behalf of the State, shall be

transferable : such as are payable to bearer, by delivery ; and
such as are payable to the holder by name alone, may be trans-

ferred by the holder, or by his agent, in a book to be kept for

that purpose by the Public Treasurer, on surrendering for can-

cellation the outstanding bond or certificate ; and in this latter

case of transfer, a new bond or certificate for the same amount
shall be issued.

3. All bonds or certificates of debt of the State, hereafter to

be issued as originals, or as substitutes for such as may be sur-

rendered for transfer, by virtue of any act now or to be here-

after passed, shall be signed by the Governor, and counter-

signed by the public treasurer, and sealed with the great seal

of the State, and shall be made payable to such person by name
as may be the purchaser, or to bearer ; and the principal shall

be made payable by the State, at a day named in the bond or

certificate. And coupons of interest, in such form as may be
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prescribed by the public treasurer, shall be attached to the cer- derpar.-R.

tin'cate, and the certificates and coupons attached thereto, shall C
''

c* 90
'
s

-
3 *

be made payable at such bank or place in the city of New
York, as the public Treasurer may designate, or at the office of

the public Treasurer at Raleigh, if preferred by the purchaser:

Provided, however, that if the purchaser or holder so may de-

sire, the bond or certificate shall be payable to him alone, and
not to bearer : And provided, further, that no certificate shall

issue for a less sum than one thousand dollars, unless the same
be issued for a surrendered bond of less amount: nor shall any
original bond or certificate of debt of the State be sold for a

sum less than par value : nor shall any such bond or certificate,

issuing in lieu of a transferred bond or certificate, be payable

elsewhere than may be the original, except by the consent of

the holder, it may be made payable at the public treasury.

4. The public treasurer shall enter in a book to be kept for Amemoran-
that purpose, a memorandum of every bond, or certificate of

jjjjjjj

*

debt of the State, issued or to be issued by the

any act whatever, together with the numbers, date

when and where payable, at what premium, and to whom the Z

same may have been sold or issued.

5. The original bonds or certificates of debt of the State, what state

which have been issued since the first day of January, one bonds exempt

thousand eight hundred and fifty-three, or which may hereafter _r. c, c.
90*

be issued under the authority of any act whatever ; as likewise B - 5*

the bonds and certificates substituted for such original bonds
and certificates, shall be, they and the interest accruing thereon,

exempt from taxation.

6. In every bond or certificate of debt issued by the State,

and in the body thereof, shall be set forth the title of the act,

with the year of its enactment, under the authority of wThich

the same may be issued ; or reference thereto shall be made by
the number of the chapter, and the year of the legislative

session.

•

.
.

, v» with
btate, under numbers, &o.

to be kept.

—

E. C., c. 90, s

Title of the
act, or date
and chapter to
be recited in

the bond.—R.
C, c. 90, s. 7.

CHAPTER 9 5.

PUBLIC DOCUMENTS.

Section

1. Public documents of federal govern-

ment, how distributed.

Section

2. Secretary to furnish documents to

New York Historical Society.

3. Library of documents established.

1. The laws of Congress, and all the other public printed Public docu

documents, transmitted" to this State by the general govern- Safgovern-
ment, shall be distributed by the Secretary of State in the fob ment, how
lowing manner, to-wit; two copies to each of the counties, k^c^c^i'
which shall be deposited in the offices of the Superior Court i."

"'
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Secretary to

furnish docu-
ments to New
York Histori-
cal Society.

—

E. C, c 91, s.

2.

Library of
documents es-

tablished.—E.
C, c. 91,. s. 3.

in each county, for the use of the courts ; one copy to every
judge of the Supreme Court, and the Superior Courts; one to

the Attorney General ; one to each solicitor ; one in each of the

offices of Governor, Secretary of State, Treasurer and Auditor

;

three copies in the library of the University ; and three copies

retained in the public library, for the use of the members of

the Assembly and other public functionaries.

2. The Secretary of State shall furnish to the agent or order
of the New York Historical Society, in the city of Raleigh,

one bound set of all official documents, including the decisions

of the Supreme Court and the laws and journals ol the Gen-
eral Assembly of the State, which may be published under the

laws, or by order of the General Assembly.
3. The principal clerks of each house of the General As-

sembly shall collect such printed documents as have been, or

shall hereafter be ordered to be printed by the General Assem-
bly, to the number of three copies of each document for each

house, and cause the same to be bound in convenient form,

and keep them on shelves which they shall cause to be erected

in their offices, for the use of the members of their several

houses.

CHAPTER 96.

PUBLIC LIBRARIES.

Section

1. Librarian to be appointed. Salary.

2. Library hours. Libraries of Senate

and House of Eepresentatives.

3. Appointment of trustees of Supreme

Court Library. Governor and one

Judge a quorum. Clerk of Su-

preme Court to have charge of

court library. Eemuneration.

4. Five hundred dollars appropriated

to library.

5. License tax to be applied to library

of Supreme Court.

8. Governor, Superintendent of Public

Instruction, and Secretary of State

Section

made trustees for public libraries,

State papers, &c. Two trustees a.

quorum.

7. Governor to designate documents to

be preserved and bound. What
books to be bound and labelled.

8. Penalty for injuring books.

9. State librarian to be librarian ot

Senate and House of Eepresenta-

tives.

10. Eccords, documents, &c, where to

be kept.

11. State librarian to furnish libraries-

with documents, &c.

Librarian to

be biennially
appointed.
Salary.—187 0-

'71,0.70,8. 1.

1. A librarian shall be biennially elected by the joint vote

of the two houses of the General Assembly at a salary not

exceeding five hundred dollars a year, who shall give bond
with security in such sum as the Governor may determine,

payable to the State of North Carolina, conditioned lor the

safe keeping of the books and the faithful discharge of his duties,

and shall hold his place until his successor shall be elected and



Chap. 96.] public libraries. 713

qualified ; Provided, however, that in case the office of libra-

rian shall become vacant otherwise than by the expiration of

the term, the governor is authorized to appoint some suitable

person to discharge the duties thereof until the next succeeding

session of the General Assembly.

2. The library shall be kept open on all days, Sundays and Library hours.

holidays excepted, from nine a. m. to twelve m., except during
genate^and*

the sitting of the General Assembly and terms of the Supreme House of Bep-

Court, when the library shall be kept open in addition to the ^|^?]
ve
c

s *

above stated time, from two p. m. until I've p. m.; that the li- to, s. 2.
'

brarian shall also keep the libraries in the Senate chamber and
House of Representatives locked except during the sessions of

the General Assembly.
3. The Governor and judges of the Supreme Court and Appointment

their respective successors in office are appointed trustees of °£$ie trustees.

t r> r-i ti in i /• 01 the bu-
ttle Supreme Court library, ana all moneys appropriated for its preme Court

increase shall be laid out under their direction and supervision. ^
br

7

ai7*

The judges or a majority thereof, or the Governor and one one Judge'

of the judges shall constitute a ouorum./'The clerk of the constitute a

Supreme Court shall have charge of the court library and be cierifof Su-

responsible for the same under such rules and regulations, and P r(Pie c°urt

entitled to such remuneration as the trustees may prescribe to f court Libra-

be paid from the funds appropriated to said library. r.y- Eemuner-

4. The sum of five hundred dollars is annually appropriated *2,
10

c?"i69, s.l.

for the increase of the public library of the State. $500 yearly

5. The clerk of the Suprme Court of this State, under the to fibrary!—E.

direction of the judges of said court, is authorized, empowered 0., c. 92, s. l.

and directed to expend annually the amount paid in by appli- b^appbecTto
cants for license to practice law, who are examined by the library of Su-

court, inthe purchase of such law books as may be necessary to ^§^ of°i872

keep the Supreme Court library well appointed, and no other -'3.

appropriation shall be allowed for that purpose.

6. The Governor, Superintendent of Public Instruction and Governor, Su-

Secretary of State, and their respective successors in office, are perintendent

appointed trustees of the public libraries, documents and all and^ec? State

books, papers and manuscripts belonging to the State of North jpade trustees

Carolina ; and under their directions all moneys appropriated nbrarLFstate
shall be expended, whether to the increase of the library or papers, &c,

other purposes, except the salary of the librarian, which shall Twotrustees

be the same as specified in section one of this chapter. Any may constitute

two of the trustees may constitute a quorum for the purpose isn-'^^.'TeD
of transacting any business ; and the board of trustees shall s. 3.

make rules and regulations by which the librarian shall be
governed for the- protection and preservation of the books and
library.

7. The Governor shall designate such portions of the docu- Governor to

ments, -journals and acts of the Congress of the United States designate doc-

i
°

-. 1 i
• ,i ti uments to be

as ne may deem proper to be preserved in trie library ; may preserved and

designate which of them are to be bound, of such pamphlets, k°und
;

acts and journals of the General Assembly, works of periodical to be bound
literature, laws of other States and documents of the General
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and labeled.—
R. £., c. 92, s.

4.

Penalty for in-

juring books.
—R. C, c. 92,

s. 5.

S tate librarian

to be librarian

of Senate and
House of Rep-
resentatives.—
1858-'9, c. 41,

B. 1.

Records, doc-
uments, &c,
where to be
kept.—1858-
'9, c. 41, s. 2.

Librarian to

furnish libra-

ries with doc-
uments, &c.

—

1658-'9, e. 41,

s. 3.

Assembly that may be added to the library ; and the librarian

shall have them bound. And all the books belonging to the
library, or which may be added thereto, shall be labelled in gilt

letters with the words " State Library ;" and the Governor may
draw upon the Treasurer for such sums as may be necessary to

defray the expenses thereof.

8. Any person who shall damage, deface or mutilate any
book which he may be allowed to withdraw from the library,

or who shall return any book so damaged, defaced, or muti-
lated while in his possession, shall forfeit and pav the full

amount ol the damage; which amount shall be determined by
the librarian, but in no case to exceed double the value of the

book ; and the fines and forfeitures accruing under this section

shall be sued for and recovered by the librarian in the name of
the State, before any justice of the peace; and the librarian

shall be a competent witness to prove any fact material to the
issue ; and the tines and forfeitures recovered shall be added to

the fund for the increase of the library.

9. The State librarian shall be the librarian of the Senate
and House of Representatives, and he shall collect and arrange
in the archives of the Senate and House of Representatives all

the records and papers belonging thereto, wherever they may
be found. He shall also collect and have bound, or otherwise

suitably preserved for the library of the Senate and House of

Representatives, such acts of our General Assembly., reports

and documents to the number of three copies each, at least, to

gether with such reports and documents as are or may hereafter

be printed by the several internal improvement companies, and
other companies or associations within the State ; and also such

reports, documents and papers as have been printed by the

federal government and the States and Territories of the Union,
as may be proper to place therein, and which have not

already been obtained, under the act of the year one thou-

sand eight hundred and fifty-four, establishing a library of docu-

ments.

10. For the better preservation of the records, documents
and other papers by this chapter authorized to be collected, the

State librarian shall cause to be erected in the offices of the

clerk ot the Senate and the House of Representatives and in

the ante and committee rooms adjoining the chambers of the

Senate and House of Representatives, such cases and shelves

as will protect the same, and procure such furniture therefor as

is necessary for the accommodation of persons using said

libraries.

11. The State librarian is hereby directed to furnish the libra-

ries of the Senate and House of Representatives with such docu-

ments, reports and other publications as are required by this chap-

ter to be collected for the use thereof, and which may be in the

State library or in the libraries of any of the departments :

Provided, the same can be done without diminishing the num-
ber necessary, in his opinion, or the opinion of the heads of the
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departments from which the same are taken, to be kept in each

respectively ; and the documents now required by law to be fur-

nished to the libraries of the Senate and House of Represen-
tatives, shall be arranged and bound under the direction of

the librarian thereof.

Note —From the decisions of the Supreme Court in the case of the People, <#<?.,

vs. McKee, et. al., 68 N. C. Eep., 429 ; People, Jbc, vs. Bledsoe ei al., Ibid 457, and
People, <&c.,vs. McGowan, Ibid, 520, it appears that the General Assembly has no
right to elect the librarian, but he must be appointed by the Governor, with the
advice and consent of the Senate, when that body is in session, and by the Gov-
ernor alone in the recess.

CHAPTER 97

PUBLIC PRINTING.

Section

1. Contract for public printing. Eates

of printing.

2. Bond given with security.

3. How charges to be made. Qualifi-

cation of printers. Proviso.

4. Accounts not audited until exam-

ined. Violation of this section a

misdemeanor.

5. Contracting party to have binding

done.

6. Eequirements of public printer.

7. Paper furnished by Secretary of

State.

8. Secretary of State to furnish copies

of acts.

9. Duty of principal clerks.

10. Clerks to send Journals to Secre-

tary.

11. Duty of printer.

12. Further duty ofprinter.

13. Public and private laws to be mark-
ed by Secretary.

Section

14. Public and private laws bound in

one volume.

Number of copies to be printed.

Who to receive copies.

How bound.

Number ofjournals to be printed.

Number of documents to be printed.

Printing to be done speedily.

When laws to be furnished.

21. Secretary of State to transmit copies,

&c.

22. Sec. of State to deliver copies, &c.

23. Secretary to sell residue of laws.

24. To sell other matter.

25. In what manner bills to be printed.

26. Justices' names to be recorded by

Secretary of State. Clerks of

courts to furnish lists of justices.

Blank forms to be printed for offices

of Governor, Treasurer, &c.

Compensation for transcribing jour-

nals.

27.

25.

Contract for
1. The joint committee on printing are directed and in-

structed, on the part of the State of North Carolina, to make, public priE r~

execute and deliver a contract for the public printing at the in£-
.

Eates of

following rates: For every one thousand ems of plain work,
™

eight)' cents
; for every one thousand ems of rule and figure

printing
' 1871-'2,c. 180.

s. 1.—1870-'l.

work, one dollar and sixty cents. For every token of two hun-
c.'

s!'" 1872"' 3 '

dred and forty impressions, fifty cents, and for all other work
ordered by the State, the usual customary rates charged by
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Bond given
with security.
—1871-'2, c.

180, s. 2.

How charges
to be made.
Qualification

of printers.

—

1871-% c. 180,

B. 3.

Proviso.

Accounts not
audited until

examined.
Violation of
this section a
misdemeanor.
1871-% c. 180,
s. 4.

Contracting
party to have
binding done.
—1871-% c
180, s. 5.

Requirements
of public prin-
ter.—1871-%
C. 180, s. 6.

Paper furnish-
ed by Sec. of
State.—1871-
'2, c. 180, s. 7.

Secretary to

furnish copies
of acts.—1372-
'3, c. 45, s. 1.

printers for such work, to be approved by the auditing com-
mittee herein provided for, in section three of this chapter.

2. The party to whom said committee may award the public

printing, shall give bond with approved security, payable to

the State of North Carolina, in the sum of five thousand dol-

lars, conditioned for the faithful performance of his duties and
undertakings under the contract and under the provisions of

this chapter, the surety or sureties herein required shall justify

before some person authorized to administer oaths.

3. Each bill against the State for printing shall be charged by
the 'quad em" and token, and shall be approved by two practical

printers of integrity entirely disinterested in the matter, who
shall be selected one by the Auditor and the other by the public

printer. Said practical printers so chesen, shall, before enter-

ing upon any examination by this section required, qualify

before some magistrate to impartially examine said printing and
determine both the manner of its execution and the correctness

of the account rendered for the same : Provided, however, that

such practical printers shall not be called on to examine any
printing or to determine the correctness of any account until

the accounts rendered amount in the aggregate to one hundred
dollars or more, except upon the final settlement of the public

printer's accounts against the State.

4-. That no account rendered for public printing under the

contract herein directed to be made, shall be audited until the

wTork charged for shall have been examined and the account

shall have been approved by two practical printers, as provided
in the preceding section, who shall certify that the workman-
ship of said printing is properly executed and the accounts for

the same are just and accurate. Any violation of this section

shall be a misdemeanor, and tne Auditor on conviction thereof

shall be fined and imprisoned at the discretion of the court.

5. The party contracting to do the public printing shall

also undertake and agree to cause all necessary binding for the

State to be done at usual and customary rates for the kind and
quality of work. But accounts for binding must be approved
by the Auditor, who may in his discretion call on two disin-

terested printers or binders to examine the work and under
oath to certify to the justness and accuracy of the accounts.

6. The public printer shall execute the public printing in

such manner as is hereinafter prescribed; and shall furnish the

number of copies of each piece of work required by existing

law.

7. It shall be the duty of the Secretary of State to furnish

the public printer, on his requisition and receipt for the same,

such printing paper as may be necessary in executing the pub-

lic printing.

8. It shall be the duty of the Secretary of State, immediately

upon the receipt of any ratified act or resolution, to copy or

cause the same to be copied forthwith, and affix thereto the

usual marginal notes, to the end that the copy may be held in
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readiness for the public printer, and shall be delivered to him

or his agent when demanded.
9. It shall be the duty of the principal clerks of the two Duty of prin-

houses of the General Assembly to hasten the preparation of ^f.'^c. 45"

their journals for the public printer, so that in no case at any s. 2.

time shall the journal of either house of any one day's proceed-

ings remain unprepared for the printer by the clerk for a longer

period than six days after its approval.

10. The clerks aforesaid shall, immediately after the prepar- Clerks to send

ation aforesaid of any and every day's proceedings of their re- i°c™tSy!—
spective houses, send the same to the office of the Secretary of i872-'3, 0. 45,

State.
' s ' 3 -

11. It shall be the duty of the printer aforesaid, in person or Duty ofprin-

by agent, to call on the Secretary of State or his chief clerk at ^iTsf 4
2"' 3

'

the oji'.ce of said secretary daily, within office hours, during

each and every session of the General Assembly, arid apply for

certified copies of the acts and resolutions of said Assembly,

and for such proceedings of the two houses as have been filed

by the clerks aforesaid in the office of said secretary. And
these applications shall be continued daily by the public printer

until all of the acts, resolutions and proceedings aforesaid of

the session have been received by him.

12. It shall further be the duty of the public printer at all Further duty

times immediately upon receiving from the Secretary of State J^-'^c'Ts
a sufficient quantity of the acts, resolutions or proceedings s. 5,

aforesaid in manuscript to make sixteen pages of printed mat-

ter, to cause the same to be printed forthwith in such numbers
as are prescribed in this chapter, and at once send them to the

binder.

13. The Secretary of State shall determine which are public Public and

and which are private laws and resolutions, and it shall be his ^"marked "by

duty at the time of making marginal notes aforesaid to mark Secretary.—

on the upper right hand corner of each act and resolution the
s
/q^~°' '

'

word " public " or " private,
1

' and bills thus marked shall not

be mixed by the printer in making up a frrm.

14. The public and private laws shall be bound in the same Public and pri-

vjnmD vate bound inVOlUme.
^

onevolume.-
15. Of the public and private laws the printer aforesaid shall i872-'3, c. 45.

print two thousand seven hundred copies, to be distributed as j^ber of

follows : One copy each to the Governor, Lieutenant Governor, copies to be

Treasurer, Secretary of State, Auditor, Superintendent of Pub- ^
n
r

n
c

t

c

e

eiv e

Who

lie Instruction, of the insane asylum, of the deaf and dumb copies.— 187.2-

asylum, of the penitentiary, Attorney General, each Superior
' 8

'
c

-
4D; s

-
8 -

Court clerk, each register of deeds, and each county com-
missioner for their respective offices, and each Senator, Rep-
resentative, principal, assistant, engrossing and enrolling clerk,

and to each justice of the peace and each of the Supreme and
Superior Court judges, to the State library ten copies, to the

Senate library sixteen copies, to the House library eighteen
copies, to each State in the Union two copies.

16. Of the volumes to be printed under the preceding sec- How bound.—
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i872-'3, c. 45, tion, one thousand shall be bound in full sheep and seventeen
s ' 9 ' hundred in half sheep. The latter shall be for distribution

among justices of the peace and county commissioners.
Number of if. Of the Senate and House journals, of each of these there

primed!—1872 &hall he printed three hundred copies bound in full sheep, to
-'8, c 45,s.io. be distributed as follows : One each to the Governor, Lieuten-

ant Governor, each Senator, Representative, principal, assistant,

engrossing and enrolling clerk, and one to each Superior Court
clerk ; to the State library ten copies, to the Senate library

eight copies, to the House library ten copies.

Number of 18. Of the public documents there shall be printed of each

b
0C
™f

e

t

n
d— ^ ve niindred and thirty-five copies, seventy of which, stitched

1872-'
1

3, e. 45, when necessary, shall be delivered to the clerk of the Senate
B
;

n - as soon as printed for the use of the Senate, and one hundred
and fifty to the clerk of the House, and the residue of said

copies, three hundred and fifteen, shall be bound in volumes in

full sheep and distributed as follows: To the Governor, Lieu-

tenant Governor, Treasurer, Secretary of State, Auditor, Su-

perintendent of Public Instruction, of the insane asylum, of

the deaf and dumb asylum, of the penitentiary, attorney gene-

ral, and each clerk of the Superior Courts, one each to their

respective offices, and to each Representative and Senator, and
each judge of the Supreme and Superior Courts one copy each

;

to the State library ten copies, to the Senate library six copies,

to the Llouse library eight copies.

Priming to be 19. -It shall be the duty of the public printer to have the

—?872
P
'3
edil7,

^aws
>
documents and journals printed and bound with the ut-

45, s. li. '
' most expedition, giving precedence to the laws, as far as may

be, delivering to the Secretary of State each day such copies as

the binders may have finished.

When laws to 20. It shall further be the duty of the printer aforesaid to

I8\l-'3
h
c

d£~ aave aH the copies of the laws, documents and journals printed

s. 13. ' ' and bound (which are to be bound under the provisions of this

chapter) and delivered to the Secretary of State within forty
days after the final adjournment of any session of the General
Assembly, and for failure to do so the Auditor of State shall

deduct from the account of said printer the sum of fifty dollars

for each and every day's delay.

Secretary of 21. It shall be the duty of the Secretary of State, immedi-

mifcopietf
119

" ately nPon the receipt ot tlle nrst copies of the laws, (bound) to

&c—1872-'3, transmit the same by mail, at once, one each to the judges of
c. 45, s. u.

t |)e gUpreme Court, and to the judges and clerks of the Supe-

rior Courts.

Secretary of 22. The residue of the laws, documents and journals, as soon
state to deiiv- as they are delivered to the Secretary of State, shall be trans-

--i
C

872-
e

'3, c.

G
* mitted and distributed by him according to the provisions of

45, s. is. this chapter, by express or otherwise, as he may deem best.

Secretary to 23. Of such laws as may be printed under the provisions of

kws!--i872-'3^ tms chapter in excess of the number ordered for distribution,

c. 45, s. 16. ' the Secretary of State may sell at such price as he may deem
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right, paying proceeds into the treasury, and in lite annual

report give an account of number sold and number on hand.

24. Annually, during the first week in July in each and To sell other

every year, after advertisement in one or two newspapers for ^q^"18^"

one month, the Secretary of State shall sell at public auction

such volumes of the laws, documents arid journals and other

matter and worthless manuscript as may have been on hand
for one j^ear ; report to be made and sales accounted for as

other sales in section twenty-three of this chapter.

25. The bills and all other documents ordered to be printed Bills, &c, in

by either branch of the General Assembly, shall be printed in what manner

octavo form without a title-page. Bat the first page shall be c, c. 93,,s. s.

printed as follows : at the head of the page, there shall be four

rules, one double, two single, and one parallel, extending across

the page. Between said rules shall be printed, first, the name
of the house where the bill originated, with the year and date

of the session, the name of the introducer, and the name of the

printer ; after leaving a space the width of two line pica, a

synopsis, or caption of the bill, or report of the committee, or

whatever it may be, shall be set up with pica capitals. After

such heading, the said document to follow immediately, com-
mencing with a paragraph, allowing a space the width of small

pica between the heading and commencement of the same.

26. The Secretary of .State shall record in a book kept for justices'

that purpose, the names of all the justices of the peace for the namefto be
-i recorded uv

several counties of the State; and whenever a vacancy occurs, sec. of state.

it shall be entered therein, and the clerks of the several Supe- Clerks of

rior Courts shall, on the third Monday of November, one thous- nish list of

and eight hundred and seventy-four, and everv two years there- justices.—K.

after, furnish the Secretary of State with a correct list of the ''

justices of the peace of their several counties, and by this list

shall the public laws and journals be distributed.

27. The Governor, Secretary of State, Treasurer, Auditor Blank forms to

and Adjutant General, may have printed for their several offices h* printed for

i i i i x- t .I • ,- i -j offices of Gov-
sucn blank forms and other necessary printing, as may be suit- ernor, Treas-

able and proper to enable them to discharge their duties ; and urer, &c.—

E

the Treasurer shall cause to be printed one hundred copies of ''
c

'
'

s *

his report, for the use of his office. The charges for which
printing shall be reasonable and just, to be adjudged of and
allowed by the board composed of the Governor, Secretary of

State, Treasurer and Auditor.
28. The principal clerks of the two houses of the General As- Compensation

sembly shall be allowed one hundred dollars each for tran- bin^foumals.
scribing a copy of their respective journals, to be filed in the —1866-% e.

office of the Secretary of State. n
>
s> 2<
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CHAPTER 98.

QUARANTINE AND HEALTH.

Section

1 Quarantine, when and by whom
directed. Masters and pilots to

report the health of vessels. Duty

of those ordered to perform quar-

antine. Penalties on masters and

pilots.

2. Vessel coming from infected place,

to anchor at quarantine ground.

Coming into port without^pennis-

sion, master or pilot indictable.

3. Such vessel to be removed.

4. Fort physicians appointed.

5. Penalty on passengers or crew

breaking quarantine.

6. On person going on board without

leave—and on masters allowing it.

Such person to remain on board.

7. Person breaking quarantine arrest-

ed and sent back.

8. Penalty for landing articles.

0. Affidavit of health required of mas-

ter. Penalty for false statement.

10. Provisions furnished vessels, &c.

11. Penalties, how recovered and ap-

plied.

12. Penalty on pilots, bringing in ves-

sels without certificate, &c.

13. Commissioners of navigation may
appoint harbor master and health

officer, and enact by-laws, &c.

14. Of seaport towns, where no com-

missioners of navigation, to have

like authority.

15. Nuisances in seaports, what deemed

such.

Section

16. Lots in, kept drained at certain sea-

sons. Penalty for neglect. Com-
missioners may abate nuisance at

owner's expense.

17. Officers of police, to provide against

contagious diseases.

18. Hospitals established by county

comm'rs. andcomm'ers of towns.

19. Proviso to the foregoing sections.

20. Quarantine station established at

mouth of Cape Fear Eiver.

21. Governor to designate medical

quarantine officer. Quarantine of-

ficer to advertise regulations. To
make monthly report of receipts

and disbursements.

22. To be furnished with boat. To em-
ploy crew, &c.

23. Hospital to be established.

24. Every vessel to pay a fee of five

dollars. Fee of patient. Vessel

liable for fee. What vessels sub-

ject to inspection.

25. Pilots to bring vessels to visiting

station. Penalty for violation of

law by pilots.

26. By master of vessel.

27. Further penalties. One half to in-

former.

Quarantine officer may issue war-

rant for arrest.

Compensation of officer. Of crew.

Sum of $4,000 appropriated for

buildings and boat. How to be

expended.

28.

Quarantine,
when and by
whom direct-

ed. Master
and pilots to

report health
of vessel.

Duty of those
ordered to

perform quar-
antine
Penalties on
masters and
pilots, failing

in duty.—K.

C, c 94, s. 1.

1. The commissioners of navigation in the respective ports

and inlets of the State, and where there are no such commis-

sioners, any three justices of the peace convenient to said ports

or inlets, or the commissioners of any sea-port town, shall meet

together and appoint such place or places, as they may think

proper, for vessels to perform quarantine ; and when a vessel

shall arrive at any of the said ports or inlets, having an infec-

tions distemper on board, or which came from any place that

was at the time of her sailing, or shortly before, infected with

any malignant disorder, the master and pilot of the vessel shall

anchor her at the place so appointed, and give immediate in-

formation thereof to the commissioners of navigation, or to the

commissioners of the seaport town ; or, where there are no



Chap. 98.] quarantine. 721

commissioners, to the nearest justice of the peace, who, with

two others to be summoned by him, or any three of the com-

missioners aforesaid, or any one commissioner and two justices,

or any one justice and two commissioners, shall thereupon

cause such vessel and her crew to be examined by at least one

experienced physician, when to be had ; upon whose report in

writing, (which said physician is required to make,) and on

other information they may receive, any three of such com
missioners, and where there are no commissioners, any three

neighboring justices, or any one commissioner and two justices,

or any one justice and two commissioners, or the commission-

ers of the town to which such vessel is bound, may order and
command the master of the vessel, crew and passengers to

perform quarantine, as by them shall be deemed most proper

and requisite, to check or prevent any infectious distemper

from spreading in the State ; and every person on board such

vessel directed to perform quarantine, shall from time to time,

during such quarantine, obey all orders given by the authority

of the said commissioners or justices, respecting the victualling,

purifying, and cleansing of such vessel, and all persons and
articles on board, and the intercourse of the said persons with

the inhabitants of the State, the receiving any persons on
board, or the putting them on shore ; and if the pilot or mas-

ter neglect to give such information as above required, the

pilot, for such neglect, shall forfeit and pay one hundred dol-

lars, and the master, for the like neglect, shall forfeit and pay
two hundred dollars. And in case the master of any vessel, so

ordered to perform quarantine, shall refuse to comply with, or

fail to fulfil the orders, for performing quarantine with his ves-

sel as aforesaid, he shall forfeit and pay two hundred dollars

tor each day he shall fail to perform the quarantine ; for which
forfeiture the property of the captain, with the vessel and cargo,

shall be liable, if it shall appear that the breach of the order

was by the consent of the owner or consignee ; but if the

owner or consignee did not consent, then the master of such
vessel only shall be liable.

2. If any vessel shall be brought into the State from a place, vessels com-

which at the time of her departure was infected with the ing from in-

yellow fever, smallpox, or other infectious disorder
;
or if any to°anch^rat

vessel, arriving in the State, shall have the smallpox or yellow quarantine

fever or other infectious disorder on board, or shall have had comino- into

such disorder on board during her passage to the State, such port without

vessel shall be anchored at the place appointed for quarantine, ETaster or phot

and there remain, until permitted to remove by the commis- indictable.-it

sioners of navigation, or by the commissioners of the town to

which the vessel is bound, or by the justices aforesaid ; and if

any such vessel shall come to such towm, or into its harbor,

without permission obtained as aforesaid the pilot or master,

conducting the vessel, or ordering or permitting her to be con-

ducted to such town or harbor, shall be subject to indictment

;

46
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and upon conviction shall be fined not less than one thousand'
dollars, and imprisoned not exceeding one year.

Such vessel to 3. The commissioners of navigation, or the commissioners
he removed.-- f tlie town, in the harbor of which any vessel shall have ar-

3.
' rived in violation of this chapter, or the justices as aforesaid,

may use such force as shall be necessary to remove said vessel

to the place of quarantine ; their reasonable charge for which
service shall be paid by the master or owner of the vessel, and
may be recovered of either of them before any jurisdiction

having cognizance of the sum dne.

Portpb i-
4. The commissioners of navigation in the several ports of

dans- appoint- the State, and, where there are no such commissioners, the

94' s?4
°'' °" comin i s*K>ners of the several seaport towns, may appoint port

physicians, and regulate and prescribe the fees to which they
shall be respectively entitled, according to the different quaran-
tine stations ; which they shall be bound to attend for the pur-

pose of inspecting vessels, as required by this chapter, and
giving certificates of their situation and condition, in regard to

the h< alth of their respective crews and passengers.

Penalty on 5. When a vessel shall be directed to perform quarantine,

crew "breaking
aDĈ an3

T seaman or passenger shall, contrary to the order aud
quarantine.— direction of the commissioners or justice as aforesaid, leave the
K. c, c. 94, s, vessel and land on any other place than they shall allow of,

every person so offending shall forfeit and r>ay two hundred
dollars for each offence; and when he shall have left the vessel

with the master's consent, the master shall pay a like penalty

of two hundred dollars for every such offence of any of his

passengers or seamen.

On persons 6. When any vessel shall be directed to perform quarantine,
going on board and an j' person knowing of such order, by the information of

and on master the master or otherwise, shall go on board of such vessel with-
pemitting it. out permission of the commissioners or justices aforesaid, every

remam
e
on°

at0
8Ucn person shall forfeit and pay one hundred dollars. And if

board.—k. C, any person shall be permitted by the master to come on board,

without informing him of the order and directions of the com-
missioners, or justices of the peace, the master shall forfeit and
pay two hundred dollars for everj7 person so offending, and four

hundred dollars for suffering any person so on board to depart

his vessel, without leave of the commissioners or justices afore-

said ; and the said commissioners or justices are empowered to

order every person who shall go on board any such vessel, to

remain there for such length of time as they may think proper;

and if he disobey such order, he shall pay one hundred dollars.

Person break- 7. The commissioners or justices aforesaid, or a majority of

a^estoTand
16

them, respectively, may issue their warrant to any sheriff or
sent back.—R. other officer, commanding him to take the body of any person
c, e. 94, s. 7. ^iat mav have ]eft anv vessel ordered to ride quarantine, and

carry him on board of said vessel ; and the said officer may
summon, such persons to assist him in the execution of the war-

rant, as he may think fit.

Penalty for 8. If any master of a vessel, ordered to ride quarantine, shall
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convey, or cause, or permit to be conveyed, any article of landing any

goods, wares, and merchandise from his vessel on any other c.^c.^lJ's.
land, or into any other boat or vessel, than the said commis-
sioners or justices shall authorize, he shall forfeit and pay two
hundred dollars for every such offence. And any other person

so conveying, or causing to be conveyed, any article as above
mentined, shall be liable to the like penalty.

9. The said commissioners or justices may, whenever they Affidavit of

think proper, require the master of a vessel, on his arrival in JSrf master,
the State, to declare on oath the state of the health of himself, Penalty for

crew, and passengers, and of the place from whence he came, menl—k"c
And if any master shall give a false declaration, or any phy- c. 94, s. 9.

sician shall wilfully give a false certificate of the health of the

persons on board any such vessel, he shall forfeit and pay two
thousand dollars.

10. The commissioners or justices are empowered and Provisions

directed to furnish any vessel, ordered to ride quarantine, with f^&c—IT"
a sufficient quantity of good wholesome provisions, for the ex- c, c. 94, s. lb.

pense of which the master, vessel, and cargo shall be liable.

11. All penalties and forfeitures imposed or allowed to be Penalties, how-

imposed by this chapter, may be recovered and applied, one reeovfiredand.

half to the use of the informer, the other half by the commis- c, c. 94, s. ii.

sioners of navigation, for the use and benefit of the navigation

of the port, within whose jurisdiction the penalty of forfeiture

may have been incurred.

12. If any pilot shall bring any vessel beyond the place fixed Penalty on

and limited by the commissioners of navigation, without a cer- jwj^'v^JJg
'

tificate of the health-officer declaring that there is no danger without certi-

to be apprehended from any infectious disease on board said f ^
6'"^ °*'

vessel, such pilot shall forfeit his branch or commission, and
from thence be deemed incapable to act as a pilot in any port
of the State.

13. The commissioners of navigation of the several seaport Commission-

towns in the State, shall have power to appoint a harbor mas- tion^ty^ap-
ter and health-officer; to prescribe their duties and authority

;
point harbor

to make rules and regulations for their government ; allow them feSti^ officer

a reasonable compensation for their services, and determine and enact by-'

how such compensation is to be paid. And they shall have {f^c. dTZ^'.
power to pass such by-laws, (not inconsistent with the laws of
the land,) for the better regulation of the quarantine to be per-

formed by vessels, arriving from ports infected, or suspected to

be infected, with any infectious disease, and for preventing all

intercourse between such vessels and persons on shore, as to

them may seem meet and proper, and to enforce obedience to

such by-laws, by imposing such penalties as they may think
proper.

14. The commissioners of the several seaport towns, and Of seaport

towns having a port of entry, where there are no commission- n
°W

con?r o?
ers of navigation, shall have the same power and authority nav., to have

and be subject to the same duties, as are herein directed and !S.^
h
2
n&

prescribed for the commissioners of navigation, in relation to s. 14.
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Nuisances in

seaport towns,
what deemed
snob.—E. C,
e. 94, s. 15.

Lots kept in
seaports to be
drained at cer-

tain seasons.
Penalty for

neglect,

Com'rs may
abate nuisance
at owner's ex-

pense.—E. C,
c, 94, s. 16.

Officers of po-

lice, to pro-
vide against
Introduction
of contagious
diseases.

—

E.
C, c. 94, s. 17

Hospitals es-

the quarantine of vessels, in the ports of their respective towns
;

and all persons offending against the regulations of the com-
missioners of such towns, shall be subject to the same lines,

penalties and forfeitures, as though the said regulations had
been made by commissioners of navigation.

15. All ponds of stagnant water, all cellars and foundations

of houses, whose bottoms contain stagnant and putrid water,

all dead and putrefied animals lying about the docks, streets,

lanes, alleys, vacant lots, or yards, all privies that have no
wells sunk under them, all slaughter-houses, all docks whose
bottoms are alternately wet and dry by the ebbing and flowing

of the tide, all accumulation of filth in the streets, lanes, al-

leys and gutters thereof, ail accumulations of vegetable and
animal substances undergoing putrefactive fermentation, in

any of the seaport towns of the State, are hereby declared

common nuisances, productive of offensive vapors and noxious
exhalations, the causes of disease, and ought to be restrained,

regulated and removed.
16. Every person, possessed of a lot in any seaport town,

which from its low or sunken situation, is liable to retain

tide, or rain water, or on which cellars or foundations for build-

ings may be dug, (whether a tenement be erected over the same
or not,) shall, during the months of June, July, August, Sep-

tember and October, preserve and keep the said lot, cellars,

and foundations dry and free from stagnant or putrid waters

and other filth ; and any person offending herein shall forfeit

and pay five dollars for the use of the town, for every week he
shall suffer such stagnant or putrid water, or other filth, to re-

main therein. And if the said owner shall, notwithstanding

the above provisions, neglect to remove such stagnant or putrid

water or other filth, the commissioners of the town may em-
ploy any person, upon such terms as to them may seem rea-

sonable and just, to remove such filth or stagnant or putrid

waters ; and the expense shall be considered as a further fine

for not complying with the provisions of this section, and shall

be collected accordingly, and shall also be a lien upon the lot

upon which the same has been expended.
17. When an infectious disease shall be raging m any part

of the State, or in any part of the United States, the officers

of police of any incorporated town, who may have well-founded

apprehensions, that their town is in danger of being visited by
such disease, may take such precautionary measures, and pro-

vide such penalties for the breach of them, as may seem neces-

sary and proper ; the expense of which they are authorized to

defray out of any money, at the time, in their town treasury

;

or, if that should not be in a situation , sustain the expense,

to borrow such sum as may be accessary to defray the same,

and afterwards to raise thu amount by tax on the inhabitants

of such town, over and above the ordinary taxes levied for the

cnr-rent expenses of the town.
18. The county commissioners may establish public hospital©
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for the county ; and the commissioners of every incorpor- tablished by

ated town may do the same for the town : and the said county mS^SnSs
1"

commissioners, and the commissioners of such town, may make and commis-

all such rules, regulations, and by-laws as they may deem to^ns?—R.c.
needful, for preventing the spread of contagious and infectious c 94, s. 18.

diseases, and taking care of the afflicted, the same not being

inconsistent with the laws of the State.

19. Nothing contained in the preceding sections shall be Proviso to the

construed to lessen or impair the power and authority of the ti^nl—R.
S

a.
commissioners of the seaport towns, or the commissioners of c. 94, s. 19.

navigation, or other officers, under the quarantine laws of the

State, to prevent the introduction of diseases by vessels arriv-

ing at or near said seaport towns
20. For the preservation of the public health, there shall be Quarantine

established opposite Deep Water Point, near the mouth of the SlTat^
Cape Fear River, a quarantine station, where all vessels sub- mouth ofCape

ject to quarantine shall be brought to anchor, and await the
ig^s Tls'T.

inspection of the medical officer, and be subject to such rules l.

and regulations as he may prescribe.

21. It shall be the duty of the Governor to designate some Governor to

physician of experience, who shall act as medical quarantine ^g^f^Jf
6

uar.

officer for the above station, and who shall prescribe such reg- antine" officer.

illations as may be necessary for the protection of the inhabi- Quarantine of-

tants from infectious diseases, and all persons shall be bound tise reguia-

by such regulations, under penalties to be hereafter designated. tio

^
s

-
To

thi .

The quarantine officer shall duly advertise all quarantine reg- Sport of re-*

illations, and cause the pilots to be especially notified of them, ceipts and dis-

He shall make a monthly report of all receipts and disburse- 1868, c. 33,*s.

ments, and shall pay over all moneys to the Treasurer of the 2 -

State, and shall be removable at the pleasure of the Governor.
22. There shall be provided for the use of the quarantine To be furnish-

officer, a suitable boat furnished with all necessary materials, ^t em
h
io°

at*

and he shall employ a crew of four men, at such seasons as crew, &c-
quarantine regulations are in force, or when the public health

may require it. He shall cause the boat to be kept in repair

and always ready for service, and may employ some competent
person for the service ; which shall be paid for out of the pub-
lic treasury, on the certificate of the medical officer, that the

services were necessary and the charges just and reasonable.

23. There shall be established at the nearest convenient Hospital to be

station upon the shore, a hospital sufficient for the accommo-
ff|j ^J

d"~

dation of such sick persons as the quarantine medical officer 4. '

may direct to be removed from vessels for better nursing and
attendance, and the medical officer shall employ such attendants

as may be necessary to take care of the sick, and may purchase
such articles of food as they may require.

24. Every vessel subject to visit and inspection shall pay a fee Every vessel

of live dollars, which shall be collected and accounted for by J^Py ^
fee of

the medical officer, and every sick person taken to the hospital Fee of patient.

shall pay a fee not exceeding three dollars per day, until dis- Vessel liable

charged by the medical officer, for the payment of which the

1868, c. 33, s.

3.
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\

What vessels
subject to in-

spection.

—

1868, c. 33, s.

5.

Pilots to bring
vessels to vis-

iting station.

Penalty for

violation of
law by pilots.

—1868, c. 33,

s. 6.

By master of
vessel.—1868,
c. 33, b. 7.

Further penal-

ties. One-
half to inform-
er.— 1868, c.

33, s. 8.

Quarantine of-

ficer may issue

warrant for ar-

rest.—1868, c.

33, s. 9. •

Compensation
of officer. Of
crew.—1868,
c. 33, s. 10.

Sum of $4,000
appropriated
for buildings
and boat.
How to be ex-
pended.

—

1868, c. 33, s.

11.

vessel shall be responsible, and only such vessel shall be sub-

ject to visit and inspection as may be from posts designated,

from time to time, by the medical officer, except that all vessels

having sickness on board shall be brought to the visiting station

for examination.

25. It shad be the duty of all pilots to bring vessels to the
visiting station, as they may be required from time to time by
the quarantine officer, and they shall not take any vessel sub-

ject to quarantine or visitation, past the station, until released

by the quarantine officer, and any pilot who shall wilfully vio-

late any quarantine regulation shall forfeit his branch or com-
mission, and from thence be deemed incapable to act as a pilot

in any port in the State.

26. Any master of a vessel who shall refuse to obey the
quarantine regulations shall forfeit and pay a fine of two hundred
dollars for each day he shall refuse to obey the same, for which
forfeiture the property of the captain, together with the vessel

and cargo, shall be held responsible.

27. Any person who shall violate the quarantine regulations,

as prescribed from time to time, by the medical officers, shall

forfeit and pay the sum of two hundred dollars for each and
every offence ; and all penalties and forfeitures imposed by any
of the provisions of this chapter, may be recovered before any
jurisdiction having cognizance of the sum due and applied, one-

half to the informer, the other half to the payment of the ex-

penses of the quarantine establishment.

28. The quarantine medical officer may issue a warrant to

any sheriff or other officer, commanding him to arrest the

body of any person violating the quarantine, and have him
without delay before some competent jurisdiction for trial.

•29. The compensation of the quarantine medical officer shall

be six hundred dollars per year, and the compensation of the

boat's crew shall be twenty dollars per month each, while reg-

ularly employed, provided that one of the crew may be designa-

ted by the quarantine officer, to take care of the buildings,

boats and materials at an extra compensation of ten dollars per

month while so employed.
30. For the purchase of a site and for the erection of suita-

ble hospital buildings, and for a boat and necessary materials

and expenses for quarantine service, the sum ot four thousand

dollars is, and the same is hereby appropriated from any
moneys in the public treasury not otherwise appropriated, to

be expended under the direction of the quarantine officer and a

commissioner to be appointed by the Governor: Provided,

That the said commissioner shall receive no compensation for

his services.
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CHAPTER 99

BAILKOAD COMPANIES.

SECTION

1. Eules for forming railroad compa-

nies. Name of company. Eoute

of railroad. Capital stock. Names

.and residences of directors. Ar-

ticles to be filed in the office of

Secretary of State. When declar-

ed a corporation.

'2. Stock must be subscribed before ar-

ticles are filed. Affidavit made by

directors.

-3. Presumptive evidence.

4. Directors to open books of sub-

scription.

5. President and directors. Term of

office. Vote by shares. Vacan-

cies. Qualification of officers.

Title acquired. When a corpora-

tion.

6. Officers appointed by the president.

7. Payment by installments. Stock

forfeited.

-8. Stock to be personal estate.

S. Insufficiency of stock to be in-

creased. Meeting of stockholders.

Time, place and object of meeting

to be publicly notified.

10. Liabilities of stockholders. Exe-

cution against stockholders.

11. Stockholders liable for their wards.

12. Indebtedness to laborers. Time

specified for action.

13. Eight to acquire title.

14. Petition presented. Character of

petition. Names and places of

-residence to be given. Copy of

petition must be sent to Superior

Court.

(1.) Persons residing in this State

must have service person-

ally.

(2.) Non-residents having agents.

Public notice to be given.

(3.) Guardians notified for infants.

(4.) Eespecting idiots.

(5.) Parties unknown are publicly

notified by papers in the

State.

/«6.) Duty of court to appoint guar-

dian for persons of unsound

...mind. Security required.

Section

(7.) Cases not provided for must

be directed by Superior

Court.

15. Allegations made against petition.

Ereeholdeis appointed to appraise

the estate.

16. Commissioners to take oath. Com-
pensation determined. No person

can claim title to real estate during

the existence of the company.

Eeport of commissioners. Excep-

tions heard by Superior Court.

Final Eeport. Compensation reg-

ulated. Eeport to Superior Court.

Compensation

17. Company must notify attorneys, dec.

18. Certified copy to be filed in clerk's

office.

19. Courts -must adjudge the rights of

conflicting claimants.

•20. Attorneys appointed by court to

j

protect the rights of parties un-

known or non-resident.

21. Court must take cognizance of all

proceedings not provided for in

this chapter.

22. Change of ownership not to affect

appraisal.

23. Defective title, how remedied.

24. Maps of route to be made. Notice

given to occupants of land. Su-

perior Court petitioned where

route is objectionable. No altera-

tion of route allowable, unless, &c.

Time of certificate. Compensa-

tion.

25. Discretionary with directors to

change route of railway for its im-

provement. Certificate of altera-

tion to be filed in clerk's office.

No change made in city unless

sanctioned by a majority of cor-

porators thereof. Compensation

for lands.

26. Highways, turnpikes, &c , to be no

obstruction to railroads.

27. Power of Secretary of State to grant

land.

28. Superior Court authorized to em-

power guardians to sellland of in-

sane persons for corporate pur-
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Section

poses. Court may appoint special

guardian. Terms of sale, &c, re-

ported to court.

29. Corporate powers

:

(1.) To cause surveys, &c.

(2.) Voluntary grants.

(3.) Holding property.

(4.) Grade of road.

(5.) Obstructions not allowable.

(6.) Conjunction of railroads, &c.

(7.) Conveyance of persons and

property.

(8.) Erection ol necessary build-

ings.

(9,) Eegulation of time and man-

ner of transportation.

(10. Manner of raising funds.

§0. Eailroad servants required to wear

a badge.

31. Annual report. Eeport to be veri-

fied on oatli and filed in the office

of the Superintendent of Public

Works. Statements made.

32. Penalty for failing to report.

33. Legisla'ure may reduce profits upon

road, when.

34. Ejectment of passengers who violate

rules of corporation.

35. Eules for transportation.

36. Check and duplicate for baggage.

37. How trains to be arranged.

38. Intoxication a misdemeanor.

39. Injuries to railroads a misdemeanor.

40.. Suit may be brought.

41. Chart of railroad to be made and

filed.

42. Injury to passengers.

43. Eailroads not constructed at speci-

fied time, their corporate existence

ceases.

Legislature may annul.

Eights and privileges.

51.

Section

46. Eailroads embracing the same loca-

tion of line.

47. Location of railroad in an adjoining

State.

48. Unclaimed freight. Publication

thereof.

Perishable freight.

Unclaimed funds to be used for

University.

Police established.

52. Governor to appoint police.

53. Oath administered.

54. Badge of policemen.

55. Compensation of policemen.

56. Dismissal of police.

57. Transfer of capital stock. Certifi-

cate filed in office of Secretary of

State.

58. Consolidation of Eailroads.

59. Provisions in relation thereto :

(1.) Corporate seal. Details of

corporation.

(2..) Meeting of stockholders.

Time specified. Publica-

tion of notice. Vote by bal-

lot. Certificate to be filed

in office of Secretary of

State.

60. When considered one corporation.

61.. Eights and powers of consolidated

corporation.

Corporate rights made binding.

Eeal estate may be taxed.

Mileage.

Parallel lines not to consolidate.

Subscriptions to stock may be

made by county commissioners.

Commissioners to agree, &c. Pro-

viso.

Elections held by sheriffs.

Interest on bonds.

62..

63.

64.

65.

66.

67.

68.

69.

70. How taxes paid.

Eules for

forming rail-

road compa-
nies. Name of

company.
Eoute of rail-

road. Capital
stock. Names
and residences
of directors.

Articles to be
filed in the of-

fice Sec. State.

When declar-

ed a corpora-

1. Any number of persons, not less- than twenty five, may
form a company for the purpose of constructing, maintaining

and operating a railroad for public use in the conveyance of

persons and property, or for the purpose of maintaining and

operating any unincorporated railroad already constructed for

the like public use ; and for that purpose may make and sign

articles of association, in which shall be stated the name of the

company, the number of years the same is to continue, the

places from and to which the road is constructed or maintained

and operated, the length of such road as near as may be, and

the name of each county in. this State through or into which it
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is made or intended to be made, the amount of the capital tion.—Wn-%
stock of the company, which shall not be less than five thousand c - 138

'
s

-
L

dollars for every mile of road constructed or proposed to be

constructed, and the number of shares of which said capital

stock shall consist, and the names and places of residence of

six directors of the company, who shall manage its affairs for

the first year, and until others are chosen in their places. Each
subscriber to such articles of association shall subscribe thereto

his name, place of residence, and the number of shares of stock

he agrees to take in said company. On compliance with the

provisions of the next section, such articles of association may
be filed in the office of the Secretary of State, who shall indorse

thereon the day they are filed, and record the same in a book

to be provided by him for that purpose : and thereupon the

persons who have so subscribed such articles of association, and
all persons who shall become stockholders in such company,
shall be a corporation by the name specified in such articles of

association, and shall possess the powers and privileges granted

to corporations by this chapter.

2. Such articles of association shall not be filed and recorded stock must be

in the office of the Secretary of State until at least one thousand
ê

s^eS

be"

dollars of stock for every mile of railroad proposed to be made Hre filed. Af-

is subscribed thereto, and five per cent, paid thereon in good fidavitmade
^

faith, and in cash, to the directors named in said articles of as- i87i-'2,c.

r

i38,

sociation ; nor until there is indorsed thereon or annexed s - 2 -

thereto an affidavit made by at least three of the directors

named in said articles, that the amount of stock required by
this section has been in good faith subscribed and five per cent,

paid in cash thereon as aforesaid, and that it is intended in good
faith to construct or to maintain and operate the road men-
tioned in such articles of association, which affidavit shall be

recorded with the articles of association, as aforesaid.

.3. A copy of any articles of association filed and recorded in Presumptive

pursuance with this chapter or of the record thereof with a
Jsn-'2

C

o'~i38
copy of the affidavit aforesaid indorsed thereon or annexed s. 3. '

thereto, and certified to be a copy by the Secretary of this

State or his deputy, shall be presumptive evidence of the in-

corporation of such company, and of the facts therein stated.

4. When such articles of association and affidavit are filed Directors to

and recorded in the office of the Secretary of State, the direc- °v?n b.°?s of
-, . . , . , ,, .

,; ' , , , subscription.
tors named m said articles oi association may, in case the whole —i87i-'2, c.

of the capital stock is not before subscribed, open books of sub- 188
>
s

-
4 -

scription to fill up the capital stock of the company in such
places and after giving such notice as they may deem expedient,

and may continue to receive subscriptions until the whole of

the capital stock is subscribed ; the time for subscribing, every
subscriber shall pay to the directors five per cent, on the amount
subscribed by him in money, and no subscription shall be re-

ceived or taken without such payment.
5. There shall be a board of six directors and a president of President and

every corporation formed under this chapter to manage its af- directors.
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Term of office, fairs; and said directors and president shall be chosen annually by

shares.^ Va- a majority of the votes of the stockholders voting at such elec-

cancies. tion, in such manner as may be prescribed in the by-laws of

ofTfficers!°

n
the corporation, and they may and shall continue in office until

Title acquired, others are elected in their places. In the election of directors

poration--
1
" an(^ president each stockholder shall be entitled to one vote

isn-'2, c. 138, personally or by proxy on every share held by him thirty days
previous to any such election ; and vacancies in the board of

directors shall be filled in such manner as shall be prescribed

by the by-laws of the corporation. The inspectors of the first

election of directors shall be appointed by the board of direc-

tors named in the articles of association. No person shall be
a director or president unless he shall be a stockholder owning
stock absolutely in his own right and qualified to vote for di-

rectors at the election at which he shall be chosen ; and at every
election of directors the books and papers of such company
shall be exhibited to the meeting if a majority of the stock-

holders present shall require it. And whenever the purchaser

or purchasers of the real estate, track and fixtures of any railroad

corporation which has heretofore been sold or may be hereafter

sold by virtue of any mortgage executed by such corporation

or execution issued upon any judgment or decree of any court

shall acquire title to the same in the manner prescribed by law,

such purchaser or purchasers may associate with him and them
any number of persons, and make and acknowlege and file

articles of association as prescribed in this chapter ; such pur-

chaser or purchasers and their associates shall thereupon be a

corporation with all the powers, privileges and franchises, and
be subject to all the provisions of said chapter.

6. The president and directors shall appoint a treasurer and
pointed by the secretarv and such other officers and agents as shall be pre-

--wt% c

&C
' scribed by the by-laws.

138, b.
6.' 7. The directors may require the subscribers to the capital

StSiments stoc^ °f tne company to pay the amount by them respectively

Stock forfeit- subscribed in such manner and in such installments as they may
ed -

1
71871 "' 2

' deem' proper. If any stockholder shall neglect to pay any
installment as required by a resolution of the board of directors,

the said board shall be authorized to declare his stock and all

previous payments thereon forfeited for the use of the com-
pany, but they shall not declare it so forfeited until they shall

have caused a noace in writing to be served on him personally,

or by depositing the same in the postoffice, properly directed

to him at the postoffice nearest his usual place of residence,

stating that he is required to make such payment at the time

and place specified in said notice, and that if he fails to make
the same, his stock and all previous payments thereon will be

forfeited for the use of the company, which notice shall be

served as aforesaid at least sixty days previous to the day on
which payment is required to be made.

stoch to be 8. The stock of every company formed under this chapter shall
personal es-

Officers ap-
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be deemed personal estate and shall be transferable in the man- tatc—mi-'2,

ner prescribed by the by-laws of the company. c ' 138
'
s ' 8 "

9. In case the capital stock of any company formed under Insufficiency

this chapter is found to be insufficient for constructing and foj^aid?
b°

operating its road, such company may with the concurrence of Meeting of

two-thirds in amount of all its stockholders, increase its capital m.°^
kll
?^I

s "

i ^ • • • i n i
xiroe, place

stock from time to time to any amount required tor the pur- and object of

poses aforesaid. Such increase must be sanctioned by a vote meet
.

ing t0 be
\ . . , n it' i ^

publicly nou-
ui person or by proxy oi two-thirds in amount ot all the stock- led.—1811-%

holders of the company, at a meeting of such stockholders c - 138
>
s

-
9 -

called by the directors of the company for that purpose, by a

notice in writing to each stockholder, to be served on him per-

sonally or by depositing the same, properly folded and directed

to him, at the post office nearest his usual place of residence, in

the post office at least twenty days prior to such meeting.

Such notice must state the time and place of the meeting and
its object and the amount to which it is proposed to increase

the capital stock. The proceedings of such meeting must be
entered on the minutes of the proceedings of the company, and
thereupon the capital stock of the company may be increased

to the amount sanctioned by a vote of two-thirds in amount of

all the stockholders of the company as aforesaid.

10. Each stockholder of any company formed under this chap- Liabilities of

ter shall be individually liable to the creditors of such company,
Execution

618 '

to an amount ecpial to the amount unpaid on the stock held by against stock-

him, for all the debts and liabilities of such company until the isn^'cTiss
whole amount of the capital stock so held by him shall have s . 10.

been paid to the company, and all the stockholders of any such

company shall be jointly and severally liable for the debts due
or owing to any of its laborers and servants, other than con-

tractors, for personal services for thirty days' service performed
for such company, but shall not be liable to an action therefor

before an execution shall be returned unsatisfied in whole or

in part against the corporation, and the amount due on such
executions shall be the amount recoverable with costs against

such stockholders ; before such laborer or servant shall charge

such stockholder for such thirty days' services he shall give

him notice in writing within twenty days after the performance
of such service that he intends so to hold him liable and shall

commence such action therefor within thirty days after the re-

turn of such execution unsatisfied as above mentioned ; and
every such stockholder, against whom any such recovery by
such laborer or servant shall have been had, shall have a right

to recover the same of the other stockholders in said corpora-

tion in ratable proportion to the amount of the stock they shall

respectively hold with himself.

11. No person holding stock in any such company as execu- stockholders

tor, administrator, guardian or trustee, and no person holding l[ahl* f^£fr

such stock as collateral security, shall be personally subject to % c. 138, s.

any liability as stockholders of such company ; but the person n -

pledging such stock shall be considered as holding the same,
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and shall be liable- as a stockholder accordingly ; and the estates

and funds in the hands of such executor, administrator, guardian
or trustee, shall be liable in like manner and to the same extent
as the testator or intestate or the ward or person interested in

such trust fund would have been if he had been living and
competent to act and hold the same stock in his own name.

indebtedness 12. As often as any contractor for the construction of any

Timespecified Part °^ a ra^ road which is in progress of construction shall be
for action.— indebted to any laborer for thirty or any less number of days'

wV'
2

'
C ' 138

' laoor performed in constructing said road, such laborer may
give notice of such indebtedness to said company in the manner
herein provided, and said company shall thereupon become
liable to pay such laborer the amount so due him for such
labor, and an action may be maintained against said company
therefor. Such notice shall be given by said laborer to said

company within twenty days after the performance of the num
ber of days' labor for which the claim is made. Such notice

shall be in writing, and shall state the amount and number of

days' labor, and the time when the same was performed, for

which the claim is made, and the name of the contractor from
whom clue, and shall be signed by such laborer, or'his attorney,

and shall be served on an engineer, agent or superintendent
employed by said company having charge of the section of the

road on which such labor was performed, personally, or by
leaving the same at the office or usual place of business of such
engineer, agent or superintendent, with someperson of suitable

age. But no action shall be maintained against any company
under the provisions of this section, unless the same is com-
menced within thirty days after notice is given to the company
by such laborer as above provided.

Eighttoac- 13. In case any company formed under this chapter is una-
^re title.-- ble to agree for the purchase of any real estate required for the

s:
13" '

°*
' purposes of its incorporation, it shall have the right to acquire

title to the same in the manner and by the special proceedings
prescribed in this chapter.

Petition pre- M. For the purpose of acquiring such title the said company

Character of
may Present a petition praying for the appointment of com mis-

petition, sioners of appraisal to the Superior Court held in the county
Names and ^ [n which the real estate described in the petition is situated,

dence to be Such petition shall be signed and verified according to the rules
given. Copy ancj practice of such court. It must contain a description of

must be sent the real estate which the company seeks to a.-quire ; and it

to Superior must, hi effect, state that the company is duly incorporated,

'2, c. 138, s. and that it is the intention of the company in good faith to con-
14 - struct and finish a railroad from and to the places named for

that purpose in its articles of association ; that the whole capi-

tal stock of the company has been in good faith subscribed, as

required by this chapter ; that the company has surveyed the

line or route of its proposed road, and made a map or survey

thereof, by which such route or line is designated, and that

they have located their said road according to such survey, and
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tiled such certificates of such location, signed by a majority of

the directors of the company, in the clerk's office of the several

counties through or into which the said road is to be con-

structed ; that the land described in the petition is required for

the purpose of constructing or operating the proposed road;

and that the company has not been able to acquire title thereto,

and the reason of such inability. The petition must also state

the names and places of residence of the parties, so far as the

same can by reasonable diligence be ascertained, who own or

have, or claim to own or have, estates or interests in the said

real estate ; and if any such persons are infants, their ages, or

as near as may be, must be stated ; and if any such persons are

idiots or persons of unsound mind or are unknown, that fact must
be stated, together with such other allegations and statements of

liens or incumbrances in said real estate as the company may
see lit to make. A copy of such petition, with a notice of the

time and place the same will be presented to the Superior

Court, must be served on all persons whose interests are to be

affected by the proceedings, at least ten days prior to the pre-

sentation of the same to the saii court.

(1.) If the 'person on whom such service is to be made resides „
. \, '. OA .

r
-, . , n , • i. , n -,

Persons reai-m this State, and is not an infant, idiot or person oi unsound ding in this

mind, service of a copy of such petition and notice must be state must
iicivG service

made on him or his agent or attorney, authorized to contract personally.

for the sale of the real estate described in the petition^ per

sonally or by leaving the same at the usual place of residence

of the person on whom service must be made as aforesaid, with

some person of suitable age
;

(2.) If the person on whom such service is to he made resides
Non-residents

out of the State, and has an agent residing in this State, an- having agents,

thorized to contract for the sale of the real estate described in Public notice

t . . , , n , to be given.
the petition, such service may be made on such agent or on
such person personally, out of the State, or it may be made by
publishing the notice, stating briefly the object of the applica-

tion, and giving a description of the land to be taken, in the

State paper and in a paper printed in the county in which the

land to be taken is situated, once in each week for one month
next previous to the presentation of the petition. And if the

residence of such person residing out of this State, but in any
of the United States or any of the British colonies in North
America is known, or can by reasonable diligence be ascertained,

the company must, in addition to such publication as aforesaid,

deposit a copy of the petition and notice in the postoffice, prop-
erly folded and directed to such person at the postoffice near-

est to his place of residence, at least thirty days before pre-

senting such petition to the court, and pay the postage charge
able thereon in the United States

;

(3.) If any person on whom such service is to be made is Guardians no-
under the age of twenty-one years and resides in this State, tified for in-

such service shall be made as aforesaid, on his general guar- fants '

dian ; or if he has no such guardian, then on such infant per-
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Respectiru;

idiots.

Parties un-
known are
publicly noti-

fied by papers
in the State.

Duty of court
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quired.

Cases not pro-
vided for must
be directed by
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Court.

Allegations
made against
petition.

Freeholders
appointed to

appraise the
estate.—1871-
'2, c. 138, s.

15.

sonally, if he is over the age of fourteen years ; and if under
that age, then on the person who has the care of, or with whom
such infant resides

;

(4.) If the person on whom such service is to be made is an
idiot or of unsound mind, and resides in this State, such ser-

vice may be made on the committee of his person or estate
j

or if he has no such committee, then on the person who has

the care and charge of such idiot or person of unsound mind.

(5.) If the person on whom such service is to be made is

unknown, or his residence is unknown and cannot by reason-

able diligence be ascertained, then such service may be made
under the direction of the court, by publishing a notice, stating

the time and place the petition will be presented, the object

thereof, with a description of the land to be affected by the
proceedings, in the State paper and in a paper printed in the

county where the land is situated, once in each week for one
month previous to the presentation of such petition.

(6.) In case any party to be affected by the proceeding?', is an
infant, idiot, or of unsound mind, and has no general guardian

or committee the court shall appoint a special guardian or

committee to attend to the interests of such p'erson in the

proceedings, but if a general guardian or committee ha« been
appointed for such person in this State

r
it shall be the duty of

such general guardian or committee to attend to the interests

of such infant, idiot, or person of unsound mind, and the

court may require such security to be given by such general

or special guardian or committee as it may deem necessary to

protect the rights of such infant, idiot, or person of unsound
mind, and all notices required to be served in the progress of

the proceedings may be served on such general or special guar-

dian or committee.

(7.) In all cases not herein otherwise provided for service

of orders, notices, and other papers in the special proceedings

authorized by this chapter, may be made as the Superior Court
shall direct.

15. On presenting such petition to the Superior Court as-

aforesaid, with proof of service of a copy thereof and notice as

aforesaid, all or any of the persons whose estates or interests

are to be affected by the proceedings may show cause against

granting the prayer of the petition and may disprove any of

the facts alleged in it. The court shall hear the proofs and
allegations of the parties and if no sufficient cause is shown
against granting the prayer of the petition it shall make an
order for the appointment of three disinterested and competent
freeholders who reside in the county or some adjoining county

where the premises arc to be appraised, the compensation to be

made to the owners or persons interested in the real estate pro-

posed to be taken in such county for the purposes of the com-
pany, and to fix the time and piace for the first meeting of the

commissioners.
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16. The commissioners shall take and subscribe the usual Commissron-

oath taken by commissioners of award. Any one of them may ®"
h
*°
p^iea

issue subpoenas, administer oaths to witnesses, and any three of ofcommis-

them may adjourn the proceedings before them from time to penSS'ond*"
time, in their discretion. Whenever they meet, except by the tennined.

appointment of the court or pursuant to adjournment, they ^m^lY'to
shall cause reasonable notice of such meeting to be given to the real estate du-

parties who are to be affected by their proceedings, or their j^eo? ttX~
attorney or agent. They shall view the premises described in company.

the petition, and hear the proofs and allegations of the parties, Beportofoom-
,
r

, ',
. K n •tit • • missioners.

and reduce the testimony, if any is taken by them, to writing
; Exceptions

and after the testimony is closed in each case, and without any heard by Su-
. , Tin t j *i a.' £ penor Court.

unnecessary deJ ay, and oefore proceeding to the examination or Final report.

any other claim, a majority ofthem all being present and acting, Compensation

shall ascertain and determine the compensation which ought Eeportto" Su-

justly to be made by the company to the party or parties own- perior Court.

ing or interested in the real estate appraised by them ;
and in tion!—-l8Ti-'2,

determining the amount of such compensation they shall not c
-
138

>
b. 16.

make an allowance or deduction on account of any real or sup-

posed benefits which the parties in interest may derive from
the construction of the proposed railroad. They or a majority

of them shall also determine and certify what sum ought to be
paid to a general or special guardian or committee of an infant,

idiot, or person of unsound mind, or to an attorney appointed

by the court to attend to the interest of any unknown owner
during the coutinuance of its corporate existence by virtue of

this or any other chapter ; and all persons who have been made
parties to the proceedings shall be divested and barred of all

right, estate and interest in such real estate during the cor-

porate existence of the company as aforesaid. All real estate

acquired by any company under and pursuant to the provisions

of this chapter for the purpose of its incorporation, shall be
deemed to be acquired for public use. Within twenty days
after the confirmation of the report of the commissioners, as

provided for in the seventeenth section of this chapter, either

party may except, having first given notice in writing to the •

other, to the Superior Court to the appraisal and report of the

commissioners. Such exceptions shall be heard by the Superior
Court at any general or special term thereof, on such notice

thereof being given according to the rules and practice of said

court. On the hearing of such exceptions the court may direct

a new appraisal before the same or new commissioners in its

discretion ; the second report shall be final and conclusive on
all the parties interested. If the amount of the compensation
to be made by the company is increased by the second report,

the difference shall be a lien on the land appraised, and shall

be paid by the company to the parties entitled to the same, or

shall be deposited in the bank, as the court shall direct ; and if

the amount is diminished the difference shall be refunded to

the company by the party to whom the same may have been
paid, and judgment therefor may be rendered by the court on
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the filing of the second report against the party liable to pay
the same. Such appeal shall not affect the possession by such
company of the land appraised or party in interest not person-

ally served with notice of the proceedings, and who has not ap-

peared, for costs, expenses and counsel fees. They shall make
a report to the Superior Court, signed by them or a majority

of them, of the proceedings before them, with the minutes of

the testimony taken by them, if any. Said commissioners shall

be entitled to three dollars for their expenses and services for

each day they are engaged in the performance of their duties,

to be paid by the company.

Company IT. On such report being made by said commissioners, the
must notify at- company shall give notice to the parties or their attorneys to

im-'^'c 138, be affected by the proceedings, according to the rules and
s

- W- practice of said court, at a general or special term thereof, for

the confirmation of such report, and the court shall thereupon
confirm such report, and shall make an order containing a recital

of the substance of the proceedings in the matter of the ap-

praisal, and a description of the real estate appraised for which
compensation is to be made ; and shall also direct to whom the

money is to be paid, or in what bank, and in what manner it

shall be deposited by the company.

Certified copy 13. A certified copy of the order so to be made as aforesaid

shall be recorded at full length in the clerk's office of the county

in which the land described in it is situated; and thereupon,

and on the pajnnent or deposit by the company of the sums to

be paid as compensation for the land, and for costs, expenses

and counsel fees as aforesaid, and as directed by said order, the

company shall be entitled to enter upon, to take possession of,

and use the said land for the purposes of its incorporation

during the appeal and when the same is made by others than the

company, it shall not be heard except on a stipulation of the

party appealing not to disturb such possession.

Court must ad- 19. If there are adverse and conflicting claimants to the
judge the money, or any part of it, to be paid as compensation for the
rignts of con- , -

; '
'/ r

, ,

r ,. , ,,
i

, • -,

fiicting clain* real estate taken, the court may direct the money to be paid

^Sr"
18

i9 *nto r ^ie sa^ court ^7 ^ie company and may determine who
is entitled to the same and direct to whom the same shall be

paid, and may in its discretion order a reference to ascertain

the facts on which such determination and order are to be

made.

Attorney ap- 20. The court shall appoint some competent attorney to ap-

pointed'by pear for an(j protect the rights of any party in interest who is

teetthe rights unknown or whose residence is unknown, and who has not
of parties Sn- appeared in the proceedings by an attorney or agent. The

reilSitl-
m* court shall also have power at any time to amend any defect

1871 '2, c.138, or informality in any of the special proceedings authorized by

this chapter as may be necessary, or to cause new parties to be

added and to direct such further notices to be given to any

party in interest as it deems proper ; and also to appoint other

to be filed in

clerk's office.

—1871-' 2, c.

138, s. IS,
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•commissioners in place of any who shall die or refuse or neg-

lect to seive or be incapable of serving.

21. In all cases of appraisal under this chapter where the court must

mode or manner of conducting all or any of the proceedings take cogni-

, -,
, ,, j« , ?i zance of all

to the appraisal and the proceedings consequent thereon are proceedings

not expressly provided for by the statute, the courts before whom notprovided

such proceedings may be pending shall have the power to make chapter.—187]

all the necessary orders and give the proper directions to carry -'2,c. i38,s.

into effect the object and intent of this chapter, and the prac-
2

tice in such cases shall conform as near as may be to the ordi-

nary practice in such courts.

22. When any proceedings of appraisal' shall have been com- change of

menced, no change of ownership by voluntary conveyance or ownership not

transfer of the real estate or any interest therein or of the sub- waaL— i8U-
ject matter of the appraisal, shall in any manner affect such % c. 138, s.

proceedings, but the same may be carried on and perfected as
22 '

if no such conveyance or transfer had been made or attempted

to be made.
23. It at any time after an attempt to acquire title by ap- Defective ti-

praisal of damages or otherwise it shall be found that the title ^^^^SjT
thereby attempted to be acquired is defective, the company may "2, c. 138, s.

proceed anew to acquire or perfect such title in the same man- m -

ner as if no appraisal had been made, and at any stage of such

new proceedings the court may authorize the corporation, if in

possession, to continue in possession, and if not in possession,

to take possession and use such real estate during the pendency,
and until the final conclusion of such new proceedings, and
may stay all actions or proceedings against the company on ac-

count thereof, on such company paying into court a sufficient

sum or giving security as the court may direct to pay the com-
pensation therefor when finally ascertained, and in every such

case the part}7 interested in such real estate may conduct the

proceedings to a conclusion if the company delays or omits to

prosecute the same.
24. Every company formed under this chapter, before con- Maps of route

structing any part of their road into or through any county to.be made.
1

v

11 .
r

t • -, ,. • ,• i 11 i
J

1 JNotice given
named in their articles ot association, shall make a map and to occupants

profile of the route intended to be adopted by such company of land, Su-

in such county, which shall be certified by the president and petitToiJd
1

engineer of the company or a majority of the directors and when route is

filed in the office of the clerk of each county through which ^alteration
the road is to be made. The company shall give written notice ofroute allow-

to all actual occupants of the land over which the route of the &cf' Time of

road is so designated and which has not been purchased by or certificate.

given to the company of the route so designated. Any party uon.—isri-"2,

feeling aggrieved by the proposed location may, within fifteen c. 138, s. 24.

days after receiving notice as aforesaid, apply to the Superior
Court by petition duly verified, setting forth his objections to

the route designated, and the said court may, if it considers

sufficient cause therefor to exist, appoint three disinterested

persons, one of whom must be a practical engineer, commis-
47
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sioners to examine the proposed route, and after hearing the
parties, to a'.i rrn or aker the same as may be consistent with
the just rights of all parties and the public, but no alteration

of the route shall be made except by the concurrence of the
commissioner who is a practical civil engineer. The determi-

nation of the commissioners shall within thirty days after their

appointment be made and certified by them and the certificate

filed in the office of the county clerk. Said commissioners shall

each be entitled to three dollars per day for their expenses and
services, to be paid by the person who applied for their ap-

pointment, and if the proposed route of the road is altered or

changed by the commissioners the company shall refund to the

applicant the amount so paid.

Discretionary 25. The directors of every company formed under this chap-

ter may by a vote of two thirds of their whole number at any
of raa- time alter or change the route or any part of the route of their

road if it shall appear to them that the line can be improved
Certificate of thereby ; and they shall make and file in the clerk's office of

fiie\un cierk^s
*ne Pr0Per sounty a survey, map and certificate of such alter-

otfice. No ation or change; and shall have the same right and power to
change made acquire title to any lands required for the purposes of the com-
111 Clty^ L1I116SS *

,
_-.•', in • /* i liii

sanctioned by pany in such altered or changed route,, as u the road had been
majority of located there in the first instance ; and no such alteration shall
corporators . . .

T
,

.

thereof. be made iii any city or village after the road shall have been
Compensation constructed, unless the same is sanctioned by a vote of two-
for lands.

—

, . , .. ,
• ... „ . , ,

J
^

i87i-'2, c. 138, thirds of the corporate authorities of said city or trustees of
s

-
25 - said village ; and in case of any alteration made in the route of

any railroad after the company has commenced grading, com-
pensation shall be made to all persons for injury so done to

any lands that may have been donated to the company. All

the provisions of this chapter relative to the first location and
to acquiring title to land shall 'apply to every such new or al-

tered portion of the route.

Highways-, 26. Whenever the track of a railroad constructed by a com-
turnpike, &c, pan y formed under this chapter shall cross a railroad, a hiffh-
to prove no r J r > e
obstruction to way, turnpike or plankroad, such highway, turnpike or plank-

^
ilr

^
a
>

ds-~ road may be carried under or over the track as may be found

s. 26.
' ' most expedient; and in cases where an embankment or cutting

shall make a change in the line of such highway, turnpike or

plankroad desirable, with a view to a more easy ascent or de-

scent, the said company may take such additional lands for the

construction of such road, highway, turnpike or plankroad on
such new line as may be deemed requisite by the directors.

Unless the lands so taken shall be purchased for the purposes

aforesaid, compensation therefor shall be ascertained in the

manner prescribed in this chapter for acquiring title to real

estate, and duly made by said corporation to the owners and
persons interested in such lands. The same when so taken

shall become a part of such intersecting highway, turnpike or

plankroad in such manner and by such tenure as the adjacent
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parts of the same highway, turnpike or plankroad may be held

for highway purposes.

27. The Secretary of State shall have power to grant to any Power of Sec.

railroad company, formed under this chapter, any land belong-
grant

a

iand.—
ing to the people of this State which may be required for the i87i-'2, c. 138,

purposes of their road, on such terms as may be agreed on by s
'
27 '

them, or such company may acquire title thereto by appraisal,

as in the case of lands owned by individuals ; and if any land

belonging to a county or town is required by any company for

the purposes of the road, the county or town officers having
the charge of such land may grant such land to such company
for such compensation as may be agreed upon.

28. In case any title or interest in real estate required Superior Court

by auy company formed under this chapter for the purpose of empowered to
.r J

f. in i i. i • j l .1 authorize
its corporation, shall be vested in any trustee not author- guardians to

ized to sell, release, and convey the same, or in any infant, sell land of

idiot or person of unsound mind, the Superior Court shall sons^fo^cor-

have power, by a summary proceeding, on petition, to poratepur-

ix. • j u i 4. i.ir i *• poses. Court
authorize and empower such trustee or the general guardian ^ay appoint

or committee of such infant, idiot or person of unsound mind, special guar-

to sell and convey the same to such company for the purpose f

a

ŝ ie &c
mS

of its incorporation, on such terms as may be just; and in case reported to

any such infant, idiot or person of unsound mind, has no gen- ?2
U
c?'i38 s"

eral guardian or committee, the said court may appoint a spe- 28.

cial guardian or committee for the purpose of making such
sale, release or conveyance, and may require such security from
such general or special guardian or committee as said court

may deem proper. But before any conveyance or release au-

thorized by this section shall be executed, the terms on which
the same is to be executed shall be reported to the court on
oath; and if the court is satisfied that such terms are just to

the party interested in such real estate, the court shall confirm

the report and direct the proper conveyance or release to be
executed, which shall have the same effect as if executed by
an owner of said land, having legal power to sell and convey
the same.

29. Every corporation formed under this chapter shall have Corporate

power: ^TisVf
1

(1.) To cause such examination and surveys for its proposed 29.'

railroad to be made as may be necessary to the selection of the To ca
l
se
^
ur"

most advantageous route ; and for such purpose, by its officers
ey

'

or agents and servants, to enter upon the lands or waters of

any person, but subject to responsibility for all damages which
shall be done thereto

;

(2.) To take and hold such voluntary grants of real estate Voluntary

and other property as shall be made to it to aid in the con- grants -

struction, maintenance and accommodation of its railroad ; but
the real estate received by voluntary grant shall be held and
used for the purposes of such grant only

;

(3.) To purchase, hold and use all such real estate and other Holding prop-

property as may be necessary for the construction and mainte- e^y-
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nance of its railroad and the station and other accommodations
necessary to accomplish the object of its incorporation

;

(4.) To lay out its road not exceeding twelve rods in width,

and to construct the same, and for the purpose of cuttings and
embankments to take as much more land as may be necessary

for the proper construction and security of the road, and to cut

down any standing trees that may be in danger of falling on
the road, making compensation therefor as provided in this

chapter for lands taken for the use of the company
;

(5.) To construct their road across, along, or upon any stream
of water, water course, street, highway, plank-road, turnpike

or canal which the route of its road shall intersect or touch,

but the company shall restore the stream or water course,

street, highway, plank-road and turnpike road thus intersected

or touched, to its former state or to such state as not unneces-

sarily to have impaired its usefulness. Nothing in this chapter

contained shall be construed to authorize the erection of any
bridge or any other obstructions across, in, or over any stream
or lake navigated by steam or sail-boats, at the place where any
bridge or other obstructions may be proposed to be placed, nor
to authorize the construction of any railroad not already located

in, upon, or across any streets in any city without the assent of

the corporation of such city

;

(6.) To cross, intersect, join and unite its railroad with any
other railroad before constructed, at any point on its route, and
upon the grounds of such other company, with the necessary

turnouts, sidings and switches and other conveniences in

furtherance of the objects of its connections. And every com-
pany whose railroad is or shall be hereafter intersected by any
new railroad shall unite with the owners of such new railroad

in forming such intersections and connections and grant the

facilities aforesaid, and if the two corporations cannot agree

upon the amount of compensation to be made therefor or the

points and manner of such crossings and connections, the same
shall he ascertained and determined by commissioners to be
appointed by the court as is provided in this chapter in respect

to acquiring title to real estate

;

(7.) To take and convey persons and property on their rail

road by the power or force of steam or animals, or by any me-
chanical power, and to receive compensation therefor;

(8.) To erect and maintain all necessary and convenient
buildings, stations, fixtures and machinery for the accommoda-
tion and use of their passengers, freight and business

;

(9.) To regulate the time and manner in which passengers

and property shall be transported and the compensation to be
paid therefor ; but such compensation for any passenger and his

ordinary baggage shall not exceed five cents per mile

;

(10.) From time to time to borrow such sums of money as

may be necessary for completing and finishing or operating

their railroad, and to issue and dispose of their bonds for any
amount so borrowed, and to mortgage their corporate property
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and franchises to secure the payment of any debt contracted by
the company for the purposes aforesaid, and the directors of

the company may confer on any holder of any bond issued for

money borrowed, as aforesaid, the right to convert the princi-

pal due or owing thereon into stock of said company at any
time not exceeding ten years from the date of the bond, under
such regulations as the directors may see fit to adopt.

30. Every conductor, baggage master, engineer, brakeman, Railroad ser-

or other servant of any railroad corporation employed in a lo^l^
unea

passenger train, or at stations for passengers, shall wear upon badge.—mi-
nis hat or cap a badge which shall indicate his office and the ^ c ' 188

'
B'

initial letters of the title of the corporation by which he is

employed. No conductor or collector without such badge shall

be entitled to demand or receive from any passenger any fare

or ticket, or to exercise any of the powers of his office ; and
no officer or servant without such badge shall have authority

to meddle or interfere with any passenger, his baggage or

property.

31. Every railroad corporation formed under this chapter Annual report.

shall make an annual report to the Governor of the operations fS^on
of the year ending on the thirtieth day of September, which oath and filed

report shall be verified by the oaths of the treasurer or presi-
periSendent

1

dent and acting superintendent of operations and be filed in of Public

the office of the Superintendent of Public Works by the ^or
^

8

{^
18

s
n

fifteenth day of November in each year, and shall state

:

31.'

(1.) The amount of capital as .by charter
; mad

6111611 "'

(2.) The amount of stock subscribed
;

(3.) The amount paid in as by last report

;

(4c.) The total amount now of capital stock paid in
;

(5.) The funded debt by last report

;

(6.) The total amount now of funded debt

;

(7.) The floating debt as by last report

;

(8.) The amount now of floating debt

;

(9.) The total amount now of funded and floating debt

;

(10.) The average rate per annum of interest on funded debt.

COST OF ROAD AND EQUIPMENT.

(11.) For graduation and masonry by last report;

(12.) The total amount now expended for the same
;

(13.) The amount for bridges by last report

;

(11.) The total amount now expended for the same

;

(15 ) The amount for superstructure, including iron, by last

report

;

(16.) Total amount now expended for the same
;

(17.) For passenger and freight stations, building and fix-

tures by last report

:

(18.) Total amount now expended for the same
;

(19.) For engine and car houses, machine shops, and ma-
chinery and fixtures by last report

;

(20.) Total amount now expended for the same
;

(21.) For land, damages and fences by last report

;
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statements (22.) Total amount now expended for the same;

(23.) For locomotives and fixtures and snow plows by last

report

;

(24.) Total amount now expended for the same
;

(25.) For passenger and baggage cars by last report;

(26.) Total amount now expended for the same
;

(27.) For freight cars as by last report

;

(28.) Total amount now expended for the same
;

(29.)For engineering and agencies by last report;

(30.) Total amount now expended for the same

;

(31.) Total cost of road and equipment.

CHARACTERISTICS OF ROAD.

(32.) Length of road

;

(33.) Length of road laid
;

(34.) Length of double track, including sidings

;

(35.) Length of branches owned by the company laid;

(36.) Length of double track on the same

;

(37.) Weight of rail by yard on main ' rack
;

(38.) The number of engine houses and shops, of engines

and cars and their character.

DOINGS OP THE TEAR IN TRANSPORTATION AND TOTAL MIXES
RUN.

(39.) Miles run by passenger trains
;

(40.) Miles run by freight trains
;

(41.) The rate of fare for passengers charged for the respect-

ive classes per mile

;

(42.) Number of passengers carried in cars
;

(43.) Number of miles travelled by passengers

;

(44.) Number of tons, of two thousand pounds, of freight

carried in cars

;

(45) Number of miles carried or total movement of freight

in miles, all to be accurately compiled from the daily records

or evidences of earnings, manifests and way bills
;

(46.) Average rate of speed adopted by ordinary passenger

trains, including stops

;

(47.) Average rate of speed adopted by ordinary passenger

trains when in. motion
;

(48.) Average rate of speed adopted by express trains, in-

cluding stops
;

(49.) Average rate of speed adopted by express trains when
in motion

;

(50.) Average rate of speed adopted by freight trains, in-

cluding stops;

(51.) Average rate of speed adopted by freight trains when
in motion

;

(52.) Average weight in tons, of two thousand pounds, of

passenger trains exclusive of passengers and baggage
;
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(53.) Average weight in tons of freight trains exclusive of statements

freight

;

made -

(54.) The amount of freight, specifying the quantity in tons,

of the products of the forest, of animals, of vegetable food,

other agricultural products, manufactures, merchandise and
other articles.

EXPENSES OF MAINTAINING THE ROAD OR REAL ESTATE OF THE
CORPORATION.

(56.) For repairs of road-bed and railway, excepting cost of

iron, which shall be the cost of labor and materials used during

the year, also use and cost of engines engaged in ballasting,

also the renewal and repairs of gravel and stone cars and all

items of cost connected with keeping the road in order;

(57.) For depreciation of way
;

(58.) Length, in feet, of iron used in renewals, with weight
and cost;

(59.) Repairs of buildings;

(60.) Repairs of fences and gates;

(61.) Taxes on real estate
;

(62.) Total expenses of maintaining road or real estate for

the year

;

(63.) Expenses of machinery or personal property of the

corporation
;

(64.) Repairs of engines and tenders;

(65.) Depreciation of engines and tenders;

(QQ.) Repairs of passenger and baggage cars;

(67.) Depreciation of passenger and baggage cars

;

(6$.) Repairs of freight cars;

(69.) Depreciation of freight cars

;

(70.) Repairs of tools and machinery in shops;

(71.) Incidental expenses, including fuel, oil, clerks, watch-
men about shops

;

(72.) Total expenses of repair of machinery;

(73.) Office expenses, stationery
;

(74.) Agents and clerks;

(75.) Labor, handling freight, loading and unloading;

(76.) Porters, watchmen and switchmen;
(77.) Wood and water station attendants;

(78.) Conductors, baggage and brakemen
;

(79.) Enginemen ana firemen

;

(80.) Fuel—first cost and labor preparing for use;

(81.) Oil and waste for engines and tenders;

(82.) Oil and waste for freight cars

;

(83.) Oil and waste for baggage and passenger cars;

(84.) Loss and damage of goods and baggage

;

(85.) Damages for injuries of persons;

(86.) Damages to property, including damages by fire, cattle

killed on the road
;

(87.) General superintendence;
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Statements (88.) Contingencies

;

made -

(89.) Total expenses of operating road
;

(90.) The above statements are to be made without reference

to the sums actually received or paid during the year.

The following statement of the earnings and cash receipts-

and payments are required :

(91.) From passengers

;

(92.) From freight";

(93.) From other sources

;

(94.) The above to be stated without reference to the amount
actually collected.

(95.) Receipts during the year from freight;

(96.) From passengers

;

(97.) From other sources, specifying what in detail

;

(98.) Payment for transportation expenses;

(99.) For interest;,

(100.) Dividends on stock, amount and rate per cent.;

(101.) Payment to surplus fund and total amount to said

fund

;

(102.) The number of persons injured in life and limb, and
the cause of the injury, and whether passengers or perse ns
employed ; whether any such accidents have arisen from care-

lessness or negligence of any person in the employment of the
corporation, and wnether such person is retained in the service

of the corporation
;

(103.) It shall be the duty of the proper State officer to ar-

range the information contained in such reports in a tabular

form and prepare the same together with the said reports in a

single document for printing for the use of the Legislature,

and report the same to the Legislature on the first day of its

session in each year
;

(104.) All the items under the heads of expenses of main-
taining the road or real estate of the .corporation ; expenses of
machinery, of personal property of the corporation ; expenses
of use of road and machinery or operating the road, shall be
carried out under two heads, the one showing the cost of
freight transportation, the other the cost of passenger trans-

portation
;

(105.) The provisions of this section shall apply to all exist-

ing railroad corporations, and the report of the said existing

railroad corporations, made in pursuance of the provisions of
this section, shall be deemed to be a full compliance with any
existing law or resolution requiring annual reports to be made
by such corporation.

Penalty for 3,2. Any such corporation which shall neglect to make the
failing

™^
e
7< report as is provided in the preceding section shall be liable to

c.° i3S,".s. 32". ' a penalty of five hundred and fifty dollars, to be sued for in

the name of the State of North Carolina for their use, in the*

Superior Court of Wake county.

Legislature 33. The Legislature may, when any such railroad shall be
may reduce opened for use, from time to time alter or reduce the rate of
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freight, fare, or other profits upon such road, but the same shall profits upon

not, without the consent of the corporation, he so reduced as
Jg£f',7

he?-~"

to reduce said profits less than ten per centum per annum on s§ 33"
'
c "

'

the capital actually expended, nor unless on an examination of

the amounts received and expended, to be made by the auditor,

they shall ascertain that the net income derived by the com-
pany from all sources for the year then last past shall have ex-

ceeded an annual income of ten per cent, upon the capital of

the corporation actually expended.
34. If any passenger shall refuse to pay his fare, or violate Ejectment of

the rules of the corporation, it shall be lawful for the conductor passengers
_ . .

1
/• 1 • 1 • 1

wno violate
01 the train and the servants of the corporation to put mm and the rules of

his baggage out of the cars, using no unnecessary force, at any w^£^on
{jjZ

usual stopping place or near any dwelling-house, as the con- B . 34.

ductor shall elect, on stopping the train.

35. Every such corporation shall start and run their cars for Eulesfor

the transportation of passengers and property at regular times transporta-

to be fixed by public notice, and shall furnish sufficient accom- c . 133, s .
35"

'

modation for the transportation of all such passengers and
property as shall, within a reasonable time previous thereto, be

offered for transportation at the place of starting and the

junction of other railroads and at usual stopping places estab-

lished for receiving and discharging way passengers and freights

for that train, and shall take, transport and discharge such pas-

sengers and property at, from and to such places on the due
payment of the freight or fare legally authorized therefor, and
shall be liable to the party aggrieved, in an action for damages,
for any neglect or refusal in the premises.

36. A check shall be affixed to every parcel of baggage when check and du-

taken for transportation by the agent or servant of such cor- plicate for

poration, if there is a handle, loop or fixture so that the same corporation
can be attached upon the parcel or bagg. ge so offered for trans- liable for loss

portation, and a duplicate thereof given to the passenger . r ^S'Fc^iss"
person delivering the same on his behalf ; and if such check s. 36,

be refused on demand the corporation shall pay to such pas-

senger the sum of ten dollars to be recovered in a civil action
;

and further, no fare or toll shall be collected or received from
such passenger, and if such passenger shall have paid his fare

the same shall be refunded by the conductor in charge of the

train , and on producing said check if his baggage shall not be
delivered to him, he may himself be a witness in any suit

brought by him to prove the contents and value of said bag-

gagel"

37. In forming a passenger train, baggage, freight, merchan- How trains to

dise or lumber cars shall not be placed in rear of the passen- fL'^nge(
?;7

i .,. ^i
i
x. /-, 1 -11

'

1 1 i
1871-'2, c. 188,

ger cars; ana 11 they or any ot them shall be so placed, s . 37.

the officer or agent who so directed or knowingly suf-

fered such an arrangement, and the conductor of the "train,

shall be deemed guilty of a misdemeanor and be punished ac-

cordingly.

38. If any person shall, while in charge of a locomotive en- intoxication a

gine running upon the railroad of any auch corporation or misdemeanor.
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—i87i-'2, e. while acting as the conductor of a car or train of cars on any
138, s. 38. such railroad, be intoxicated, he shall be deemed guilty of a

misdemeanor.
injuries to 39. If any person or persons shall wilfully do or cause to be

demeanor —
S" done, an7 act or acts whatever whereby any building, construe-

i87i-'2, c 138, tion or work of any railroad corporation or any engine, ma-
s - 39, chine or structure or any matter or thing appertaining to the

same shall be stopped, obstructed, impaired, weakened, injured
or destroyed, the person or persons so offending shall be guilty

of a misdemeanor, and shall forfeit and pay to the said corpo-

ration treble the amount of damages sustained by means of

such offense.

Suit may be 40. All penalties imposed by this chapter maybe sued for

fought.— 5 in the name f the State of North. Carolina ; and if such pen-

s. 40. \
'

' alty be for a sum not exceeding one hundred dollars, then such
suit may be brought before a justice of the peace, and may be
commenced by serving a summons on any director of such
company.

Chart of rail- 41. Every corporation shall, within a reasonable time after

made
1

and their road shall be constructed, cause to be made a map and
filed -i87i-'2, profile thereof, and of the land taken or obtained for the use
c. 138, s. 41. thereof, and file the same in the offices for recording deeds in

each county through which such parts of said roads shall pass.

Every such map shall be drawn on a scale and on paper, to be
designated by the Superintendent of Public Works and certi-

fied and signed by the president or engineer of such corpora-

tion,

injury to pas- 42. In case any passenger on any railroad shall be injured
sengers-^1871 while on the platform of a car or on any baggage, wood or

42.'
'

'
" freight car, in violation of the printed regulations of the com-

pany posted up at the time in a conspicuous place inside of its

passenger cars then in the train, such company shall not be

liable for the injury: Provided, said company at the time fur-

nished room inside its passenger cars sufficient for the proper

accommodation of its passengers.
Eailroadnot 43. If any corporation formed under this chapter shall not

thel^ecifled^ within two years after its articles of association are filed and
time, their recorded in the office of the Secretary of State, begin the

exigence construction of its road and expend thereon ten per cent.

ceases.—1871- of the amount of its capital, or shall not finish the road
j,e. 138, s. an(j pU t jt in operation in ten years from the time of filing

its articles of association as aforesaid, its corporate existence

and powers shall cease.

Legislature 44. The Legislature may at any time annul or dissolve any

mi-^c^iS corporation formed under this chapter ; but such dissolution

s. 44.
'

' shall not take away or impair any remedy given against any

such corporation, its stockholders or officers for any liability

which shall have been previously incurred.

Eights and 45. All existing railroad corporations within this State shall

iSl^2pc
S
*i38

respectively have'and possess all the powers and privileges

s. 45.
'

' contained in this chapter ; and they shall be subject to all the
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duties, liabilities and provisions not inconsistent with the pro-

visions of their charter contained in sections nine, thirteen,

fourteen, fifteen, sixteen, seventeen, eighteen, nineteen, twenty,

twenty-one, twenty-three, twenty-four, twenty-five, twenty-six,

twenty-seven, twenty-eight, (except subdivision nine,) thirty,

thirty-one, thirty-two, thirty-three*, thirty-four, thirty-five, thir-

ty-six, thirty-seven, thirty-eight, thirty-nine, forty, forty-one,

forty-two, forty-three, forty-four, forty-five, forty-six, of this

chapter.

46. Whenever two railroad companies shall, for a portion of Eailroads em-

their respective lines, embrace the same location of line, they tracing the
,

r
. , „ . p i V same location

may by agreement provide tor tiie construction or so much ot of line.—1871

said line as is common to both of them, by one of the compa- % c - 138
5
s -

nies, and for the manner and terms upon which the business

thereon shall be performed. Upon the making of such agree-

ment, the company that is not to construct the part of the line

which is common to both, may alter and amend its articles of

association so as to terminate its line at the point ot intersec-

tion, and may reduce its capital to a sum not less than five

thousand dollars for each mile of the road proposed to be con-

structed in such amended articles of association.

47. Whenever after due examination it shall be ascertained Location of

by the directors of any railroad company that a part of the ad^h5n
in an

line of railroad proposed to be made between any two points state.—1871-

in this State ought to be located and constructed in an adjoin- % c - 138
'
s -

ing State, it may be so located and constructed by a vote of

two-thirds of all the directors, and the sections of said railroad

within this State shall be deemed a connected line according
to the articles of association, and the directors may reduce the

capital specified in their articles of association to such amount
as may be deemed proper, but not less than the amount re-

quired by law for the number of miles of railroad to be actu-

ally constructed in this State.

48. Every railroad company which shall have had unclaimed Unclaimed

freight, not perishable, in its possession for a period of one freight. Pub-

year at least, may proceed to sell the same at public auction, f.—isn-'2,

"

and out of the proceeds may retain the charges of transporta- °- 138
>
s.48.

tion and storage of such freight and the expenses of advertising

and sale thereof; but no such sale shall be made until the ex-

piration of four weeks from the first publication of notice of

such sale in a State paper and also in a newspaper published at

or nearest the place at which such freight was directed to be
left, and also at the place where such sale is to take place ; and
said notice shall contain a description of such freight, the place

at which and the time whea the same was left, as near as may
be, together with the name of the owner or person to whom
consigned, if known, and expenses incurred for advertising shall

be a lien upon such freight in a ratable proportion, according
to the value of each article or package or parcel, if more than
one.

49. In case such unclaimed freight shall in its nature be Perishable
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freight.—187P
-'2, c. 138, s.

1
*

49. is

Unclaimed
funds to be
used for Uni-
versity of the
State.—1871-
'2, c 133, s.

50.

Police estab-
lished.—1871-
'2, c. 138, s.

51.

Governor to

appoint police.—187l-'2, c.

138, s. 52.

Oath adminis-
tered.—1871-
'2, c. 138, s.

53.

Badge of po-
licemen.

—

187l-'2, c. 138,
s. 54.

Compensa-
tion.—1871-' 2,

c. 138, s. 55.

Dismissal of
police.—1871-
'2, c. 138, s.

56.

Transfer of
capital stock.

Certificate

filed in office

of Sec. of
State.—1871-
'2, c. 138, s.

57.

perishable, then the same may be sold as soon as it can be on
giving the notice required in the preceding section, after its

receipt at the place where it was directed to be left.

50. Such railroad company shall make an entr}7 of the bal-

ance of the proceeds of the sale, if any, of each parcel of

freight owned by or consigned to the same person, as near as

can be ascertained, and at any time within five years thereafter,

shall refund any surplus so retained to the owner of such freight,

his heirs or assigns, on satisfactory proof of such ownership
;

if no person shall claim such surplus within live years, said

surplus shall be paid into the fund used for the support of the
University of the State.

51. Any railroad corporation on which road steam is used
as the motive power may apply to the Governor to commission
such persons as the said corporation may designate to act as

policemen for said corporation.

52. The Governor upon such application may appoint such
persons or so many of them as he may deem proper to be such
policemen, and shall issue to such person or persons so appoint-

ed a commission to act as such policemen.

53. Every policeman so appointed shall, before entering

upon the duties of his office, take and subscribe the usual oath

;

such oath with a copy of the commission shall be filed with
the Secretary of State and a certificate thereof by said Secre-

ry be filed with the clerk of each county through or into which
the railroad for which such policeman is appointed may run
and in which it i8 intended he shall act, and such policemen
shall severally possess within the limits of the property of the

county all the powers of policemen in the several towns, cities

and villages in which they shall be so authorized to act as afore-

said.

5i. Such railroad police shall, when on duty, severally wear
a metalic shield with the words " Railway Police," and the

name of the corporation for which appointed inscribed thereon,

and said shield shall always be worn in plain view except when
employed as detectives.

55. The compensation of such police shall be paid by the

companies for which the policemen are respectively appointed

as may be agreed on between them.

56. Whenever any company shall no longer require the ser-

vices of any policeman so appointed as aforesaid they may file

a notice to that effect in the several offices in which notice of

such appointment was originally filed and thereupon the powT-

er of such officer shall cease and be determined.

57. Any railroad corporation created by the laws of this

State or its successors, now being the lessee of the road of any

other railroad corporation, may take a surrender or transfer of

the capital stock of the stockholders or any of them, in the cor-

poration whose road is held under lease and issue in exchange

therefor the like additional amount of its own capital stock at

par or on such other terms and conditions as may be agreed

I
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upon between the two corporations ; and whenever the greater

part of the capital stock of any such corporation shall have

been so surrendered or transferred the directors of the corpo-

ration taking such surrender or transfer shall thereafter, on a

resolution electing so to do to be entered on their minutes

become ex-officio the directors of the corporation whose road

is so held under lease and shall manage and conduct the affairs

thereof as provided by law ; and whenever the whole of

said capital stock shall have been so surrendered or transferred

and a certificate thereof filed in the office of the Secretary of

State under the common seal of the corporation to whom such

surrender or transfer shall have been made, the estate, property,

rights, privileges and franchises of the said corporation whose
stock shall have been so surrendered or transferred shall

thereupon vest in and be held and enjoyed by the said

corporation to whom such surrender or transfer shall

have been made as fully and entirely and without charge or

diminution as the same were before held and enjoyed, and be

managed and controlled by the board of directors of the said

corporation to whom such surrender or transfer of the said

stock shall have been made in the corporate name of such cor-

poration. The rights of any stockholder not so surrendering

or transferring his stock shall not be in any way affected thereby,

nor shall existing liabilities or the rights of creditors of the

corporation where stock shall have been so surrendered or

transferred be in any way affected or impaired by this chapter.

58. It shall and may be lawful for any railroad company or Consolidation

other corporation, organized under the laws of this State, or of ?Lr
1

a
\
1
o
0ad

1

S
qT

this State and any other State, and operating a railroad or s . 58.
'

bridge either wholly within or partly within and partly without
this State, to merge and consolidate its capital stock, franchises

and property with the capital stock, franchises and property of

any other railroad company or companies organized under the

laws of this State, or under the laws of this State and any other

State, or under the laws of any other State or States, whenever
the two or more railroads of the companies or corporation so to

be consolidated shall or may form a continuous line of railroad

with each other or by means of any intervening railroad, bridge

or ferry.

59. Said consolidation shall be made under the conditions, Provisions in

provisions and restrictions, and with the powers hereafter in to.—iS7i-'2,

this chapter mentioned and contained, that is to say :
c - 188

>
s -

59 *

(1.) The directors of the companies proposing to consolidate Corporate

may enter into a joint agreement under the corporate seal of s

f-\
D
4tfn

each company for the consolidation of said companies and rail-

roads, and prescribing the terms and conditions thereof, the

mode of carrying the same into effect, the name of the new
corporation, the number and names of the directors and other
officers thereof, and who shall be the first directors and officers,

and their places of residence, the number of shares of the cap-

ital stock, the amount or par value of each share, and the man-
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Meeting of
stockholders.
Time specifi-

ed. Publica-
tion of notice.

Vote by ballot.

Certificate to

be filed in of-

fice of Sec. of
State.

When consid-
ered one cor-

poration.

—

1871-% c. 138,

8. 60.

Rights, pow-
ers, &c, of

the consoli-

dated corpora-
tion.—1871-' 2,

c. 138, s. 61.

ner of converting the capital stock of each of the said compa-
nies into that of the new corporation, and how and when di-

rectors and officers shall be chosen, with such other details as

they shall deem necessary to perfect such new organization and
the consolidation of said companies or railroads.

(2.) Said agreement shall be submitted to the stockholders of

each of the said companies or corporations at a meeting there-

of called separately for the purpose of taking the same into

consideration ; due notice of the time and place of holding said

meeting, and the object thereof, shall be given by each com-
pany to its stockholders by written or printed notices, ad-

dressed to each of the persons in whose names the capital stock

of such company stands on the books thereof, and delivered to

such persons respectively or sent to them by mail when their

postoffice address is known to the company, at least thirty clays

before the time of holding such meeting, and also by a general

notice, published daily for at least four weeks in some news-
paper printed in the city, town or county where such company
has its principal office or place of business; and at the said

meeting of stockholders the agreement of the said directors

shall be considered and a vote by ballot taken for the adoption

or rejection of the same, each share entitling the holder thereof

to one vote, and said ballots shall be cast in person or by
proxy, and if two-thirds of all the votes of all the stockholders

shall be for the adoption of said agreement, then that fact shall

be certified thereon by the secretaries of the respective com-
panies under the seals thereof, and the agreement so adopted,

or a certified copy thereof, shall be filed in the office of the

Secretary of State, and shall from thence be deemed and taken

to be the agreement and act of consolidation of the said com-
panies ; and a copy of the said agreement and act of consoli

dation, duly certified by the Secretary of State under his official

seal, shall be evidence in all courts and places of the existence

of said new corporation, and that the foregoing provisions of

this chapter have been fully observed and complied with.

60. Upon the making and perfecting of such agreement and
act of consolidation as hereinbefore provided, and filing the

same or a copy thereof in the office of the Secretary of State

as aforesaid, the said corporations, parties thereto, shall be
deemed and taken to be one corporation by the name provided
in said agreement and act, but such act of consolidation shall

not release such new corporations from any of the restrictions,

liabilities or duties of the several corporations so consolidated.

61. Upon the consummation of said act of consolidation as

aforesaid, all and singular the rights, privileges, exemptions
and franchises of each of said corporations, parties to the same,

and all the property, real, personal and mixed, and all debts

due on whatever account to either of said corporations as well

as all stock subscriptions and other things in action belonging

to either of said corporations shall be taken and deemed to be

transferred to and vested in such new corporation without
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further act or deed ; and all claims, demands, property, rights

of way and every other interest, shall be as effectually the

property of the new corporation as they were of the former

corporations, parties to the said agreement and act, and the title

to all real estate taken by deed or otherwise, under the laws of

this State vested in either of such corporations, parties to said

agreement and act, shall not be deemed to revert or be in any
way impaired by reason of this chapter or anything done by
virtue thereof, but shall be vested iri the new corporation by
virtue of such act of consolidation.

62. The rights of ail creditors and all liens upon the prop- Corporative

erty of either of said corporations, parties to said agreement {^f™!^
6

and act, shall be preserved unimpaired, and the respective cor- i87i-'2, c. is8
;

porations shall be deemed to continue in existence to preserve s - 62#

the same; and all debts and liabilities incurred by either of said

corporations except mortgages, shall thenceforth attach to such

new corporation and be enforced against it and its property to

the same extent as if said debts or liabilities had been incurred

or contracted by it. ~No suit, action or other proceeding pend-
ing before any court or tribunal in which either of said railroad

companies is a party shall be deemed to have abated or been
discontinued by the agreement and act of consolidation as

aforesaid, but the same may be conducted in the name of the

existing corporation to final judgment, or such new corporation

may be, by order of the court, on motion, substituted as a party.

Suits may be brought and maintained against such new corpo-

ration in the courts of this State for all causes of action in the

same manner as against other railroad corporations therein.

63. The real estate of such new corporation, situate within Real estate

this State, shall be assesseJ and taxed in the several towns and J^Jj c?i38
cities where the same shall be situated in like manner as the s. 63.

real estate of other railroad corporations is or may be taxed

and assessed and such proportion of the capital stock and per-

sonal property of such new corporation shall in like manner
be assessed and taxed in this State, as the number of miles of

its railroad situate in this State bears to the number of miles

of its railroad situate in the other State or States.

64:. Nothing in this chapter contained shall be so coustrued Mileage.—

as to allow such consolidated company to charge a higher rate
Bm 64

~ '
c '

of fare per passenger per mile upon any part of or portion of

such consolidated line than is now allowed by law to be charged
by each existing company respectively, nor shall this chapter

apply to street railroads.

65. No companies or corporations of this State whose rail- Parallel lines

roads run on parallel or competing lines shall be authorized by date*.—Tsn-
11"

this chapter to merge or consolidate. % c. 138, s.

66. The county commissioners of the several counties in this
Inscription

State shall have power to subscribe stock to any railroad com- to stock may

pany or companies, when necessary to aid in the completion of ^^(Jj.
any railroad in which the citizens of the county may have missioners.—

an interest. lses-'e, c 171,

s. 1.
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Commission- 07 . The C( mrnissioners of any county proposing to take

&c.—1^8*9 st<)CK ^ n aT1J railroad company shall meet and agree upon
c in,s. 2.

' the amount to be subscribed, and if a majority of the com-
missioners shall vote for the proposition, this shall be en-

tered of record, which shall show the amount proposed to

be subscribed, to what company, and whether in bonds, money
or other property, and thereupon the commissioners shall order

an election, to be held on a notice of not less than thirty days,

for the purpose of voting for or against the proposition to sub
scribe the amount of stock agreed on by the county commis-
sioners. And if a majority of the qualified voters of the county
shall vote in favor of the proposition, the county commissioners,

through their chairman, shall have power to subscribe the

amount of stock proposed by them, and submitted to the peo-

ple subject to all the rules, regulations and restrictions of other
Proviso. stockholders in such company or companies : Provided, also,

that the counties, in the manner aforesaid, shall subscribe from
time to time such amounts, either in bonds or money, as they

may think proper.

Elections held 6S. All elections ordered under the sixty-seventh section of

!SfaQ
h

>

e
o
riffs

V^ this chapter shall be held by the sheriff under the laws and
1888-'y, c. 171, . .» . , , .. ,

J
, .. . .. . ~

s. 3. regulations provided ior the election ot members ot the vxen-

eral Assembly. The votes shall be compared by the count}7

commissioners, who shall make a record of the same.

Interest on 69. In case the county shall subscribe the amount proposed

|f
nds

i*7
1868

7 * n bonds, the commissioners shall have power to fix the rate of

interest, not to exceed the rate of eight per cent., when the

interest on said bonds shall be payable, and at what place, and
shall also fix the time and places of paying the interest, and
shall also determine the mode and manner of tie same ; and
also to raise by taxation, from year to year, the amount neces-

sary to meet the interest on said bonds.

How taxes ^* ^ ie taxes authorized by this chapter to be raised for 'he

paid.-i868 7'9, payment of interest or principal, shall be collected by the
c 171, s. o.

sheriff in like manner as other public taxes, shall be paid into

the hands of the county treasurer, to be used by the chairman
of the county commissioners as directed by this chapter.

CHAPTEE 10

BEGISTEK OF DEEDS.

SECTION

1. When and before whom to qualify.

2. Bond to be given.

3. Vacancy to be filled by county

commissioners,

4. Office, where kept.

Section

5. Times of attendance may be fixed.

6. Judge of probate to hand over deeds

and pay fees.

7. Penalty on judge of probate for

failure.
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Section

8. "Within what time to register.

9. Penalty on register for failure.

10. Alphabetical files of original deeds.

11. Books transcribed and indexed.

12. General index.

Section

13. Omitted duties, how to be supplied.

14. Clerk of board of commissioners.

15. Tax list.

16. Marriage licenses.

17. Penalty for neglect of duty.

1. The register of deeds shall take oath of office on the first when and be-

Monday of September next after his election before the board fore whom to

r •'. l
• • qualify.—1868,

of county commissioners.
o. 85,8. a.

2. He shall give bond with sufficient security, to be approved Bond to be

by the board of commissioners, in the penalty of five thousand given.—lsos,

dollars, payable to the State and conditioned for the safe-keep-

ing of the books and records, and for the faithful discharge of

the duties of his office.

3. When a vacancy occurs from any cause in the office of Vacancy to be

register of deeds the board of commissioners shall fill such filled by
°

1

1

•
i . / if ^ i

county com-
vacancy by the appointment 01 a successor tor the unexpired missioned.—

term, who shall qualify and give bond as prescribed in the pre-
|
868

>
c- 35

>
s -

ceding section.

4. The register shall keep his office at the court house unless office, where

the county commissioners shall deem it impracticable. kept.—lses,

5. The board of commissioners may fix by order, to be en- Times
S

of°at-

tered on their records, what days of each week, and at what
j;

en
<J

an
^
e mav

hours of each day, the register shall attend at his office in igW*! 35, s.

person or by deputy, and he shall give his attendance accord- 6.

ingly.

6. The register of deeds shall, at least once a week, apply to Judge of pro-

the nidge of probate of his county, for all instruments of bate ^ liand
OV6T CiGGclS

writing admitted to probate and then remaining in the office and pay fees.

-1868, c. 35,

s. 7.
of such judge for registration, and also tor all fees for registra-

tion due thereon ; which fees the judge of probate shall receive

for the register.

7. In case the judge of probate fail to deliver such instru- Penalty on

ments of writing, and pay over such fees as are prescribed in the jucige of pro-

last section, on application of the register, the judge of probate ure.—1868, e.

shall forfeit and pay to the register one hundred dollars for 35
>
s - 8 -

every such failure; for which sum judgment may be entered

at any time by the judge of the Superior Court of the district

on motion in behalf of the register, on a notice of ten days
thereof to the judge of probate.

all instruments in within what>. The register of deeds shall register

writing, delivered to him for registration within twenty days f
me t

1

°,1'^gis
~

after such delivery, except mortgages and deeds in trust, or b%'1~. 9/ '

°°

other instruments made to secure the payment of money, which
he shall register forthwith after delivery to him. He shall en-

dorse on each deed in trust and mortgage, the day on which it

is presented to him for registration, and such endorsement
shall be entered on his books and form a part of the registra-

tion, and he shall register such deeds in trust and mortgages
in the order of time in which they were presented to him.

48
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Penalty on
register for

failure. —1868,
c. 35, s. 10.

Alphabetical
files of origin-

al deeds.

—

1S68, c. 35, s.

11.

Books tran-
scribed and
indexed.

—

1868, c. 35-, s.

12.

General index.
—1868, c. 35,

s. 13.

Omitted du-
ties, bow to be
supplied.

—

1S68, c. 35, 8.

14.

Clerk of the
board of com-
missioners.

—

1868, c. 35, s.

15.

Tax lists.

—

1868, c. 35, s.

16.

Marriage li-

censes.—1868,
c. 35, s. 17.

Penalty for

neglect of
duty.—1868,
c. 35, s. 18.

9. In case of his failure to register any deed or other instru-

ment within the time and in the manner required by the last

section, the register shall be liable in an action to the party in-

jured by such delay on his official bond.
10. The register shall keep in files alphabetically labelled, all

original instruments delivered to him for registration, and on
application for such originals by any person entitled to their

custody, he shall deliver the same.

11. The county commissioners, where they deem it neces-

sary, may direct the register of deeds to transcribe and index
such of the books in the register's office as from decay or other

cause, may require to be transcribed and indexed. They may
allow him such compensation at the expense of the county for

this work as they think just. The books when so transcribed

and approved by the board of commissioners, shall be deemed
and taken as public records in like manner, to all intents, as

the original books, and copies therefrom may be certified ac-

cordingly.

12. The board of commissioners, at the expense of the county,

shall cause to be made and consolidated into one book, a gen-

eral index of all the deeds and other documents in the regis-

ter's office, and the register shall afterwards keep up such index

without any additional compensation.
13. Whenever, upon the determination for any cause of the

term of office of the register, it appears that he has failed to

perform any of the duties of his office, the commissioners shall

cause the same to be performed by another person or the suc-

cessor of any such defaulting register, such person or successor

shall receive for his compensation the fees allowed for such

services, and if any portion of the compensation has been paid

by the county to such defaulting register, the same may be re-

covered by the board of commissioners, by suit on his official

bond.
11. The register of deeds is ex officio clerk of the board of

commissioners, and as such shall perform the duties imposed by
law or by order of the commissioners.

15. The register shall make out the tax lists as directed by
law, under the supervision of the board of commissioners.

16. The register of deeds is authorized to issue marriage

licenses as prescribed in the chapter entitled "Marriage and
Marriage Contracts."

17. If any register fails to perform any of the duties imposed

or authorized by this chapter he shall be guilty ofa misdsmeanor,

and on conviction thereof, besides other punishments at the

discretion of the court, he shall be removed from office.
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CHAPTER 101.

EELIGIOUS SOCIETIES.

Section

1. Donations to religious societies, to

vest in them or their trustees.

2. Houses of worship on vacant lands,

to belong to the society, &c.

3. Societies may appoint trustees to

hold their property. Yearly value

of lands, a church or society may
hold.

4. Trustees may be removed, &c. To
be accountable.

5. Penalty for stopping way to places

of worship, springs, &c.

Section

6. Stud horses, curiosities, <fcc, not to

be exhibited in half a mile of con-

gregation. Exception as to towns,

&c.

7. Sale of liquor and goods, within a

mile, forbidden. Exception. Pen-

alty.

8. Penalties for intoxication or disorder

during worship,

9. Penalty under this^chapter to be for

the poor.

10. Quakers may wear hats in court.

to1. All glebes, lands, and tenements, heretofore purchased, Donations

given, or devised for the support of any particular ministry, or
^tfe^toTest

mode of worship; and all churches and other houses built for in them or

the purpose of public worship; and all lands and donations of ^g
r

^
ra*te®s -

any kind of property or estate that have been or may be given, s . i."

granted, or devised to any church or religious denomination,

religious society or congregation within the State, for their re-

spective use, shall be and remain forever to the use and occu-

pancy of that church or denomination, society or congregation,

for which the said glebes, lands, tenements, property and estate

were so purchased, given, granted or devised, or for which the

said churches, chapels or other houses of public worship were
built ; and the estate therein shall be deemed and held to be

absolutely vested, as between the parties thereto, in the trus-

tees respectively of the said churches, denominations, societies

and congregations, for their several use, according to the intent

expressed in the conveyance, gift, grant or will ; and in case

there shall be no trustees, then in the said churches, denomina-
tions, societies and congregations, respectively, according to

such intent.

2. All houses and edifices, erected for public religious wor- Houses of wor-

ship on vacant lands, or on lands of the State not for other f^5 ^ befonc
purposes intended or appropriated, together with two acres ad- to society

joining the same, shall hereafter be held and kept sacred for erectmg them.

divine worship, to and for the use of the society by which the s.
2.'

same was originally established.

3. The conference, synod, convention or other ecclesiastical Eeligious soci-

body, representing any church or religious denomination within sties may ap-

the State, as also the religious societies and congregations within to hold their
?

the State may, from time to time and at any time, appoint in property,

such manner as such body, society or congregation may deem f lands, a^
proper, a suitable number of persons as trustees for such church or so-

church, denomination, religious society, or congregation, who hoiJ.—i? C,
and their successors shall have power to receive donations, and c

-
9^> B- 8 -
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to purchase, take and hold property, real and personal, in trust

for such church or denomination, religious society or congre-

gation : Provided, however, that, besides such lands and lots as

may be specially set apart and appropriated to divine worship,
no church or denomination by virtue of this chapter, shall have
to their own use lands of a greater yearly value than six thou-

sand dollars ; and no single congregation or society, lands of a

greater yearly value than four hundred dollars; and said lands
shall be subject to taxation.

Trustees may 4. The body appointing may remove such trustees or any of

&e!
ei

Tobe them, and fill all vacancies caused by death or otherwise ; and
accountable.— the said trustees and their successors may sue and be sued in

?; '

c
'

*

s
" all proper actions, for or on account of the donations and prop-
erty so held or claimed by them, and for and on account of any
matter relating thereto. And they shall be accountable to the

said churches, denominations, societies, and congregations for

the use and management of said property, and shall surrender
it to any person authorized to demand it.

Penalty for 5. If any person shall maliciously stop op or obstruct the

to°p£Sf o?
y wa

.y
leac^ng t(> aTi

.Y
place of public worship, or to any spring

worship, or well commonly used by the congregation, he shall, for every
sprmgs, &e.—

&llc]3 ffence ^ forfeit and pay twenty dollars.

& 6. If any person shall bring within half a mile of any place
Stud-horses, where the people are assembled for divine worship, and stop

riositaes not to tor exhibition, any stud-horse or jackass; or shall bring, withm

Shaif^inife ^iat distance aD.y natural or artificial curiosities, and there ex-

©f congrega- Libit them, he shall forfeit and pay to any one who will warrant

Son -s?o
XCep~ tner°ft>r

?
^ie sum of twenty dollars: Provided, that nothing

towns, &c— herein contained shall be construed to prohibit such exhibitions
R. c, e. &it s. a t atly time, if made within the limits of any incorporated town,

or without such limits, if made before the hour of ten o'clock

in the forenoon, or after three o'clock in the afternoon.

Bale of liquor 7. No person, licensed keepers of taverns and retailers ex-

withfu fmile eepted, (and they only when they shall sell at their taverns or

forbidden. shops,) during the progress of religious exercises, at any place

Pena?tt°—E where divine service may then be celebrated, shall sell within

&„c. 97 T b. 7. one mile of such place, any spirituous liquor, or any liquor of

which spirituous liquor shall be the chief ingredient. Nor
shall any person, the keepers of licensed stores only excepted,

during such time and within that distance of such place, be
engaged in the occupation of selling or offering to sell anyarti-

ticle of traffic, prepared food and provender only excepted.

And if any person shall offend against this or the preceding

section, he shall forfeit and pay, to any one who will warrant

Penalty form- therefor, twenty dollars.

dborder^n^ **• ^ any Person 8na^ De intoxicated, or shall quarrel, fight

ring worship, or be guilty of any other disorderly behavior, at a church or
—R. c, c. 97, ther place appointed for divine worship, during the time the

people shall be there assembled for such worship, he shall, for

each offence, forfeit and pay twenty dollars.

Penalties un- 9. The penalties incurred for offences created by this chap-
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ter shall be for the use of the poor of the county, if not other- der this chap-

wise provided; and, on information thereof before any justice poor?—life.,
of the peace of the county wherein they may be committed, c 97, s. 9.

he shall issue a warrant against the offender for the penalty

incurred; and if there shall be an appeal from the judgment
thereon, the ease shall be prosecuted by the proper officer of

the State.

10. The people called Quakers may wear their hats in courts Quakers may

of judicature or elsewhere according to the custom of their ^S.—r/c.
Sect. c. 31, s. 13L

Section 3. 7 Ire., 44 ; 1 Dev., 189 ; 6. Ire. Eq., 380; 4 IK, 19.

CHAPTER 102.

REVENUE.

Section

L Valuation of lands, when to be

made.

2. Meaning of the words land and real

property.

3. Board shall be notified.

4. Board to advertise in their town-

ships.

5. When list to be given in.

6. Where and when real property and

farming stock to be given in.

7. When and where other property to

be given in.

8. Tax payer to give in list of his prop-

erty.

9. What list to contain

;

(1.) Quantity of land in township.

(2.) Horses, mules, &c.

(3.) Farming utensils.

(4.) Money on hand or on deposit.

(5.) Solvent credits.

(6.) Stocks.

(7.) Other property.

(8.) Income.

(9.) Non-residents.

10. Guardians, executors, &c, to give

in separately.

11. What property exempt from taxa-

tion.

12. List to refer to first of April.

13. How property to be valued.

14. Auditor to provide forms and sher-

iffs to distribute to boards of

trustees.

Section

15. Boards to make abstract of tax

lists.

Id. County commissioners to revise lists,

when.

17. How complaints of excess proceeded

with.

18. Application for relief may be made,,

&G.

19. Persons not giving in to be charged

with double tax and be deemed

guilty of a misdemeanor.

20. County commissioners may exempt

from poll tax.

21. Copies of revised tax lists, how
distributed.

22. Clerks of commissioners to make
returns.

23. Penalty on clerk for failure.

24. In case land be divided, how tax

may be apportioned.

25. If valuation altered, what to be

done.

26. When taxes may be paid. Receipts

to be given.

27. Sheriff or deputy to attend at Court

House, when.

28. How sheriff to collect.

29. Who is to be purchaser and what

he shall pay.

30. Mode of sale of property.

31. Delinquent may redeem the prop-

erty within twelve months.

32. If delinquent shall fail to redeem.
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Section

33. In case the State becomes purchaser

delinquent may redeem. How
deed obtained from Secretary of

State.

34. Sheriff to keep record.

35. When sheriff to settle taxes.

36. What may be deducted by Auditor.

37. Compensation to sheriff.

38. Failure to settle taxes. Treasurer

shall recover judgement. Clerk

to transmit copy of sheriff's bond

to Auditor.

39. Sheriffs to pay county taxes, when.

40. County commissioners to appoint a

committee to assist in settlement.

41. Penalty on sheriff for failure to ac-

count.

42. Other county officers, when to ac-

count. Penalty for failure.

Where there are tax collectors duty

to be performed by them.

Extension of time for collection of

taxes by county commissioners.

45. Settlements made after default,

when amount is paid, are valid.

46. Treasurer may grant indulgences,

when.

47. Public sale of property.

48. Secretary and Treasurer may 'ad-

minister oaths.

If sheriff die his sureties may col-

lect.

Sheriff allowed one year after the

first of October to collect.

43.

44.

49.

50.

II. TAXATION.

51. Assessment of taxes.

52. Poll tax. Limitation of time.

53. Objects of taxation.

Class I.

54. (1.) Classification of taxes.

55. (2.) Special tax for a deficiency in

the treasury.

56. (3.) Asylum tax.

57. (4.) Penitentiary tax.

Class II.

58. (1.) Income tax. Deductions.

59. (2.) Eeal and personal estate.

< a.

73. (14/

74. (15.

75. (16.

76. (17.

77. (18.

78. (19.

79, (20.

80. (21.

81. (22.

82. (23.

83. (24.

Schedule B.

Ad valorem tax. Proviso.

60. (1.) Theatres.

61. (2.) Concerts.

62. (3.) Museums.

Section

63. (4.) Circuses.

64. (5.) Itinerants. Exemptions.

65. (6.) Gift enterprises.

66. (7.) Bank agencies.

67. (8.) Billiard saloons.

68. (9.) Bowling alleys.

69. (10.) Liquor dealers.

70. (11.) Eetailers.

71. (12.) Merchants of all classes. Ex-

ceptions. Persons to list

taxes. Duty of register.

Duty of sheriff. Power of

register. Fees of register.

) Hotels.

) Ferries, &c.

) Brokers.

) Auctioneers.

) Commission merchants.

) Horses and vehicles. Proviso

as to draymen.

) Itinerant dentists, &c.

) Peddlers.

) Lightning rods.

) Gypsies, &c.

) Drummers. Misdemeanor.

) Officers of banks. Certificate

on oath.

84. (25.) Insurance companies. Fail-

ure of compliance a misde-

meanor. Commission to

sub-agents. Local agents.

85. (26.) Persons to list, when.

86. (27.) Trader's license. Proviso.

Further proviso.

87. (28.) Form of license.

88. (29.) Kules for taking out license.

89. (30.) Validity of license.

90. (31.) Duty of register of deeds.

91. (32.) Penalty for failing to take out

license.

92. (33.) Duty of sheriff.

Schedule C.

93. (1.) Express companies.

94. (2.) Telegraph companies.

95. (3.) Tax on seals and scrolls.

Compensation to officers

collecting seal taxes.

96. (4.) Marriage licenses.

97. (5.) Charges of incorporation.

98. (6.) Fines.

99. (7.) Penalty.

100. (8.) Eepealing clause. Proviso.

101. (9.) Laws repealed.

102. Tax on attorneys' license.
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1. The township board of trustees shall list the lands of the Valuation of

State, and re-value the same for the year one thousand eight Remade.—
*

hundred and seventy- three, subject to exception hereinafter i872-'3, c. us,

made, and shall assess all the personal property of their town- s
*

*

ship that is not exempt by this chapter, at the cash value,

on the first day of April, one thousand eight hunred and s$ev-

enty-three, and on the same day annually thereafter, and for

such services shall be allowed not more than ten dollars each,

annually, except in townships where cities and towns are loca-

ted, and in that case such compensation as the commissioners

of such county may allow. Whenever no legal board of trus-

tees shall exist in any township, the county commissioners of

such county, at a meeting to be held thirty days after the rati-

fication of this act, shall appoint in every such township, three

assessors, qualified to serve as jurors, two of whom shall be

owners of real estate in the county, who shall constitute boards

of trustees for the township, for the purpose of performing all

the duties of a regular board of trustees required to be per-

formed by this chapter. Said board shall be entitled to the

same per diem as the regular bo^rd of trustees.

2. The words " land and real property " shall be construed Meaning of

in this chapter to include not only the soil, but all buildings "lands and
and erections thereon, all. rights and franchises appurtenant red proper-

thereto, and all mines or minerals on or under the surface. cTiiF s.
2."

3 '

3. The county commissioners, by their clerk, shall give to Board shall be

the township boards, previous to the fifteenth day of March, a ?^"'\
d
'~n-

notice to list the taxable lands and assessments of personal B . 3. '

property according to the first section of this act, together

with the proper blanks for the same : Provided, that ten days'

notice after the reception of a copy of this chapter shall be
allowed to the commissioners of the several counties of the

State to give said notice for this year.

4. The board shall advertise in three or more public places Board to ad-

within their township within ten days after they have been vertise in their

notified by the county commissioners, as provided for in section mX^efns,
three. s - 4 -

5. The list shall be given in by the person charged or his When the list

agent, within twenty days after due notice given, as herein pre- Jo^'l^ir'
scribed. The property of a corporation shall be given in by s. 5.

the president, cashier, treasurer or other person appointed for

that purpose.

6. All real property and all stock, farming utensils and other Where and

personal property used in connection with the cultivation of a when real

5 1
•" L i 7 i ii i • ,i , • property and

rarm subject to taxation shall be given in in the township in farming s^ock

which said property is situated on the first day of April, and !^tF,genin "

where the line of any township runs through any resident's lis, s.
6.'

land, the same shall be listed in the township of such resident.

7. All other personal property whatever, including moneys, When and

credits, investments in bonds, stocks, joint stock companies or pr^erty^o'be
otherwise, and all taxable polls, and all other subjects liable to given in.—

taxation, except such franchise and personal property as are j^
2- '

8, c * ll0
'
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Tax-payer to

give in list of
his property.
—1872-'3,

c. 115,s. 8.

What the list

shall contain.
—1872-'3, c.

115, s. 9.

Quantity of
land listed in

township.

Horses, mules.
&o.

Farming uten-

Money on
hand or on
deposit.

Solvent cred-
its.

herein specially provided for, shall be given in in the township
in which the person so charged resides on the first day of April.

The residence of a corporation, partnership or joint stock as-

sociation, for the purpose of this chapter, shall be deemed to

be in the township in which its principal office or place of busi-

ness is situated ; if, however, the corporation, partnership or

association have separate places of business in more than one
township, it shall be given in in each, the property or effects

therein, but any body of lands belonging to persons or a cor-

poration, partnership or association, and divided by township
lines, shall be given in in that township in which the larger

part thereof is situated.

8. At the time and place appointed by the board, the tax-

payers shall atteud, and the board shall read over to each one,

giving in his list, all the articles and subjects of taxation, and
thereupon he shall render to the board his or her list of taxa-

bles, at the same time taking the following oath : I, A. B., do
solemnly swear (or affirm) that I have rendered a true and full

statement of all subjects of taxation which I, in my own right

or as agent of or in trust for any other person and in any other

capacity, am by law required to list for taxation, according to

my best knowledge, information and belief; so help me God.
9. The list shall state the taxable property of the person

giving in, and shall refer to the first day of April in that year.

(1.) The quantity of land listed in the township The land

shall be described by name, if it has one, otherwise in such

way that it may be identified, and shall be valued at a fair cash

value, estimated at the price it would bring at a fair voluntary

sale

;

(2.) The number of horses, mules, jacks, jennetts, goats, cat-

tle, hogs and sheep, separately, and the value thereof, and they

shall be valued at their fair cash value, estimated at the price

they would bring at a fair voluntary sale
;

(3.) The estimated value above one hundred dollars, without

specifying the articles, of farming utensils, tools of mechanics,

household and kitchen furniture, provisions, arms for muster,

wearing apparal for use of owner and family, libraries and sci-

entific instruments

;

(4.) Money on hand or on deposit in any bank in or out of

the btate, including therein all funds invested within thirty

days before, in Uuited States bonds, national bank stock, or

other non tax-paying property whatsoever, with the intent to

evade the payment of State, county or other taxes;

(5.) The amount ofsolvent credits owing to the party whether
in or out of the State, whether owing by bond, note, bill of

exchange, open account, or due and payable, or whether owing
by any government, except bonds of this State or the United

States, exempt from taxation by law, except rent accruing for

the current year for the hire of taxable property. If any credit

be regarded as not entirely solvent, it shall be given in at its

estimated value ; the party may deduct from the amount of



Chap. 102.] kevenue. 761

debts owing to him the amount owing by him, the residue only

shall be liable to taxation
;

(6.) Stocks in any incorporated company or joint stock asso- Stocks,

elation and their estimated value ; but the stock shall not be

taxed if the company pay a tax

,

(7.) All other personal property whatever, including therein other proper-

all musical instruments, plated and silverware, and the watches ty "

and jewelry possessed by the party, his wife or any minor
child.

(8.; The income of the party for the twelve months next pre- income.

ceding the first day of April in the current year, with a state-

ment of the source or sources from which it was derived. From
the amount of the income, five hundred ^dollars shall be de-

ducted, and also the amount derived from any trade, purchase

or possession taxed by the laws of this State

;

(9.) If the party be a non-resident of the county, and own Non-resi-

land therein, he shall state his address, and may name any dents "

agent in the county to whom notices may be given respecting

his taxes.

10. Every guardian, executor, administrator or trustee shall Guardians,

in like manner, but on a separate list, give in the property held ^e^oSvein
by him in that capacity, the value of the franchise of every separately.—

railroad, canal, turnpike, plank road, navigation and banking ]872-'3, c us,

company shall be given in by the president or chief officer of

of the said several corporations on the day fixed by this chapter

for the giving in of the taxable property to the Treasurer of

the State, and shall be assessed by the said Treasurer, the Au-
ditor and the Governor of the State; and their valuation shall

be returned to the county commissioners of any county in which
any part of said roads or canals or navigation work shall be ; and
the tax upon such franchise so valued shall be the same as upon
property of equal value; and the tax collected in each county
and township shall be in proportion to the length of such road,

canal, or works lying in such county or township respectively
;

and such taxes shall be collected as other taxes are required by
law to be. The rolling stock of every railroad company, and
the vessels employed by any canal or navigation company, on
its canals or works, shall be valued with the franchise.

11. What property exempt from taxation :

(1.) The property belonging to the United States or this What proper-

State, or any county or incorporated town
;

.

JjJ
^®Sion

(2.) The property belonging to and set apart, and exclusively —18?2-'3, c.

used for the University, colleges, institutes, academies, the ma-
"

sonic fraternity, order of Odd Fellows, Knights of Pythias,

Good Templars and Friends of Temperance, schools for the

education of the youth or support of the poor and afflicted,

such property as may be set apart for, and appropriated to the

exercise of divine worship or the propagation of the gospel, or

used as parsonages, the same being the property of any religious

denomination or society : Provided, that said exemption shall

not extend to more than twenty acres of land if the excess

115, s. 11.
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The lists to

refer to the
first day of
April.—1872-
'3, c. 115, s.

12.

How the prop-
erty shall be
valued.- -1872
-'3, c. 115, s.

13.

over twenty acres is of value exceeding one thousand dol-

lars;

(3.) Such property, as may be set apart for graveyards or

burial lots, except such as are held with a view to profit, or for

the purpose of speculating in the sale thereof;

(4.) Such property of the State and county agricultural so-

cieties as may be set apart and used by them for agricultural

fairs
;

(5.) Arms for muster, wearing apparel and provisions for the

use of the owner and his family, household and kitchen furni-

ture, mechanical and agricultural implements of mechanics and
farmers, libraries and scientific instruments, not exceeding in

aggregate value one hundred dollars : Provided, that the ex-

emption from taxation shall not exceed one hundred dollars in

favor of any individual tax-payer

;

(6.) If any township board of trustees in any county of the

State shall fail to allow the exemptions prescribed in the last

preceding sub-division, or shall knowingly allow tax-payers

more than is exempted in said section, the members of said

board concurring in said action shall be each personally guilty

of a misdemeanor, and, on conviction, shall be punished in the

discretion of the court.

12. The lists shall refer to the first day of April of the year
in which they arc given, and relate to the quantity, condition

and value of the propertj7
, and to age of the party in reference

to his liability to a poll tax on that day.

13. In the year prescribed for the valuation of the lands, the

board shall affix to the description of each piece of land its

true value in money on the first day of April in that year, as

hereinbefore prescribed, and this value, unless altered as herein

prescribed, shall be annually fixed to that land until a new
valuation is made. They shall in every year value the personal

property at its true value. The valuation found by them they

shall affix to every species of property particularized in section

nine of this chapter. If any person liable to be charged with
taxes shall refuse to answer any question respecting his taxable

property, he shall be guilty of a misdemeanor, and, on convic-

tion, liable to be punished by fine or imprisonment, and it

shall be the duty of the board to whom the refusal is made, to

bind over the offender to appear at the next term of the Supe-

rior Court of the county, and to report the fact to the solicitor

of the judicial district in order that the offender may be pros-

ecuted. In valuing the property of railroads and other corpo-

rations in which the State is a stockholder the whole property

shall be valued, but a part ot the valuation shall be deducted

proportionate to the interest of the State, and the tax levied

on the residue only. The tax so levied, when paid by the cor-

porators, shall be charged by the corporation on the individual

stockholders only, and when any dividend shall be declared,

the dividend to the State shall exceed that to individual corpo-

rators by the amount of all taxes previously paid. Stocks or
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shares in incorporated companies shall not be taxed when the

property of the company is taxed.

14. The Auditor of the State shall prepare a form to be used Auditor to

in listing property for taxation, and each year shall furnish the andsherS to

'

sheriff of each county, on or before the fifteenth day of March, distribute to

with a sufficient number of printed copies, bound in book form t6el--iin^'
with pasteboard backs, and the sheriff shall deliver to the board c. lis, s. 14.

of each township a sufficient number of such forms for their use.

15. The board shall make an abstract of the tax lists given Board to make

in to them according to form, to be furnished by the Auditor ^e^^uste;
of the State, and shall, on or before the first Monday in May i872-'3, o.

in each year, return such abstract and the tax lists to the clerk 115
'
8 - 15 -

of the commissioners. They shall also return a list of all prop-

erty in the township if not given in for taxation, with a descrip-

tion and valuation thereof made by the board, and the names
of the occupant and the supposed owner, and a list of the taxa-

ble polls of the township not given in for taxation. The re-

turns so made shall be open to the inspection of all persons in-

terested, and the clerk shall give to any persons desiring it a

copy of so much thereof as relates to his property, on paying

a fee of ten cents.

16. The county commissioners of each county, by notice in County corn-

newspapers, or by posters put up, shall meet on the third Mon-
™v?se°Hsts

t0

day in May and revise the tax lists and valuation reported to when.—1872-

them, and complete the lists, by computing the tax payable by % c
-
115

>
8 -

each person, and affixing the same opposite his name. They
shall sit for three days at least, and when necessary shall sit

until the revision is complete; and shall hear all persons ob-

jecting to the valuation of their property, or to the amount of

tax charged against them. They shall have power to summon
and examine witnesses, and shall correct the abstract of the

township board as may be right and just, and so that the valu-

ation of similar property throughout the county shall be as

near uniform as possible. They shall have power to raise the

valuation upon such property as they shall deem unreasonably
low. The county commissioners, on the prescribed oath, may
take the list of any person applying to list his taxables at any
meeting of the commissioners held on or before the first Mon-
day in July, upon his paying the clerk twenty-five cents for

recording the same. The commissioners shall ascertain the

value of their property by the examination of witnesses or

otherwise, and insert it in the abstract; and without satisfac-

tory excuse they shall add to the tax of the person so allowed
to give in five per centum on the regular amount of his tax for

that year.

17. If any person shall complain before the commissioners Howcom-
that his property, either real or personal, has been improperly plaints of ex-

valued, or that he is charged with an excessive tax, he shall edmifc.—°
"

present his claim in writing, and they shall hear any evidence i872-'3, c. 115,

adduced by him and shall summon and examine any witnesses
s *

necessary for a just decision of the question. If they decide
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against the complainant, they shall also give judgment against

him for the costs of the investigation, but if the county com-
mistioners shall find that he has cause for complaint, they shall

direct the clerk to render a true account thereof, and the ac-

count thus rendered, certified by the clerk, shall be returned
to the Auditor, who shall credit the sheriff with the overcharge
in his settlement of that year.

Application 18. If the application for relief be made to the commission-

be"made &cl ers a^ter the sheriff shall have settled the accounts with the
i872-'3, c 115, Auditor, the commissioners shall carefully examine the case,
s * 18 ' and if in their opinion, the applicant is entitled to relief, shall

direct the clerk to record, on the record book, the cause of

complaint and the amount which, in the opinion of the com-
missioners should be refunded to the applicant. The clerk shall

make out a copy of such record, certity the same under the

seal of the commissioners, and deliver to the applicant, who
shall pay to the clerk a fee of fifty cents. Such copy then
shall be transmitted to the Auditor of the State, who, on find-

ing the proceedings in conformity with the requirements of this

order, shall issue a warrant on the Treasurer of the State for

the amount specified. The Treasurer shall, on presentation of

such warrant, pay to the holder of the same the amount to be
refunded.

Persons not 19. The county commissioners shall insert in the abstract of
giving in to be ^he tax list for each township the description and valuation of
charged with ,, , • • • i i p,i i

double tax and all property not given in, with the name 01 the person supposed
be deemed i be liable for the taxes thereon, and the names of all persons

misdemeanor, in each township liable for a poll tax who failed to give them-

—

J

872"'!' c
* selves in, and shall charge all such persons with double the tax

with which they would otherwise be chargeable, unless satis-

factory excuse therefor be rendered ; and all persons who are

liable for a poll tax and shall wilfully fail to give themselves in,

and all persons who own property and wilfully fail to list it

within the time allowed, before the list-taker and the county
commissioners, shall be deemed guilty of a misdemeanor, and
on conviction therefor shall be fined not more than fifty dollars,

or imprisoned not more than thirty days.

The county 20. The county commissioners shall have power to exempt
commission- an y person from the payment of a poll tax on account of poverty
GTS HIclV CY- •' I It/ 1

• vi t • »

empt from poll and infirmity, and the clerk shall deliver to the sheriff a list ot

tax.—-1872 '3, all persons so exempted, with the amount of taxes charged
c 115 s 20 «

against them, and the sheriff shall be entitled to a deduction

for such taxes in any settlement he maybe required to make.
Copies of re- 21. The county commissioners shall cause to be made out

now
d
distri-

1&t
' ^wo copies of the tax lists of each township as revised and

buted.—1872- settled by them according to a form to be furnished to them by
% c. 115, s.

the indite of the State. Such form shall show in different

columns the amount due by each taxpayer to the State and to

the county ; one of said copies shall remain in the office of the

clerk of the commissioners, the others shall be delivered to the

sheriff or tax collector on or before the first Monday in July
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in each year, and lie shall receipt for the same. The clerk

shall indorse on the copies given to the sheriff an order to col-

lect the taxes therein mentioned, and such order shall have the

force and effect of a judgment and execution against the pro-

perty of the person charged in such list. In such list the clerk

shall note all appeals from the judgment of the commissioners

which have been perfected by the giving of bond as pre-

scribed.

22. The clerk of the commissioners on or before the first clerk of com-
Monday in September after the lists are returned, shall return missioners to

to the x\uditor an abstract of the same, showing the number -^l^T™.'
of acres of land and their value, and the value of town lots, us, s. 22.

and the number of white and colored polls separately, and
specify every other subject of taxation and the amount as State

and county tax paid on each subject and the amount paid on
the whole. At the same time the clerk shall return to the Audi-
tor an abstract of the list of the poor, county and school taxes

paid in his county, setting forth separately the tax levied on
each poll and on each one hundred dollars value of real prop-

erty for each purpose, and also the gross amount of taxes of

every kind levied for county purposes.

23. If any clerk shall make a default of any of the duties Penalty on

prescribed in the preceding section, or shall fail to deliver to clerk?g
7|S~

the Auditor a copy of the sheriff's return, made, sworn to and c . 115, s. 23/

subscribed as required in section thirty-three of this chapter,

he shall forfeit and pay to the State one thousand dollars, to be
recovered against him and the sureties of his bond in the Su-
perior Court of Wake county, at the term next after the de-

fault, on motion of the State Solicitor, and it shall be the duty
of the Auditor to inform the solicitor of such default.

24. In case, within the interval between two regular periods in case land

for the valuation of land or real property, any piece of land or }>
e divided,

real property shall become divided in ownership, either by par- be^pportion-

tition or a sale of a portion thereof, or otherwise, either of the ed.—1872-'3,

part owners, may at any time, upon five days' notice to the ' '

"

other part owners, apply to the township board of trustees for

an apportionment of valuation, which shall be allowed as may
be just, and all persons having tax lists are required to amend
the same according to the judgment of said board, on the pro-

duction of a certified copy thereof: Provided, that no amend-
ment made after a tax on the land has become due shall ope-
rate to affect that tax.

25. If after listing of any real or personal property, and be- if valuation

fore the tax thereon shall become due, the property shall be- f^D^done
1—

come destroyed or depreciated over twenty-five per centum on i872-'3, c.ii5,

its assessed value, otherwise than by act of the owner, the B
-
25,

party charged may apply to the county commissioners and,
upon proper proof, may have the valuation reduced, and the
board of trustees shall thereupon immediately furnish to the
clerk of the county commissioners, as well as the party, a cer-

tified copy of their order in the premises, or the party may
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When taxes
may be paid.

Keceipt to be
given.—1872-
'3, c. 115, s.

26.

Sheriff or de-
puty to attend
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House, when.—1872-'3, c.

115, s. 27.

How sheriff to

collect.—1872-
'3, c. 115, s.

apply to the county commissioners, who shall make the proper
order in relation thereto. If the property was insured, the

amount of the insurance shall in such case be considered in

altering the valuation. In like manner if property shall have
increased twenty-five per centum over its assessed taxable value,

the sheriff of the county upon ten days' notice to the owner,
may apply to the board of trustees to alter the valuation of the

property, and upon proper proof they shall do so; but the

valuation shall not be altered if the appreciation has occurred
in consequence of improvement made on the property by
draining, clearing, building or the like.

26. All taxes shall be due on the first Monday of July in

each year. When paid, the sheriff or tax collector shall note

on the tax list against the name of the party the date of pay-

ment and the amount paid ; he shall also give a receipt to the

parties, stating the amount of the State and county tax sepa-

rately, and the date of payment : Provided, the sheriff shall

not collect the taxes for any year until he shall have settled in

full with the State and county treasurers for the taxes of the

previous year, (if he was the sheriff or tax collector.) Before

receiving the tax lists he shall produce the receipts of the State

and county treasurer (if he was the sheriff for the previous

year,) to the clerk of the county commissioners, and in tho

event the sheriff fail to produce the aforesaid receipt, the

county commissioners shall appoint a tax collector who shall

give bond as required by the sheriff to faithfully collect and
pay over the taxes according to law. When the sheriff shall

collect by his deputies who are not sworn, or other such persons,

they shall, before the clerk of the board of commissioners, or

before a justice of the peace of the county, take and subscribe

an oath faithfully and honestly to account for the same with the

sheriff or other person authorized to receive them. Said oath

shall be filed and kept on the docket of the county board, and
for failure of any deputy sheriff to pay over such tax as he
may collect, he shall be guilty of a misdemeanor.

27. The sheriff or his deputy shall attend at the court-house

or his office in the county town, during the months of August
and September, for the purpose of receiving taxes; he shall

also in like manner attend at least one day during the months
of July and October, at some one or more places in each town-

ship, of which twelve days' notice shall be given by advertise-

ment at three or more public places : Provided, that nothing

in this section shall be construed to prevent the collecting of-

ficer from levying and selling after the first day of October,

but he shall not sell before that day.

28. Whenever the taxes shall be due and unpaid, the sheriff

shall immediately proceed to collect them as follows:

(1.) If the party charged have personal property of a value

equal to the tax charged against him, the sheriff shall seize and
sell the same, as he is requirid to sell other property under exe-

cution.
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(2.) And before sale of land no insolvent taxables shall be How sheriff

credited to the sheriff in the settlement with the Auditor, but

such as shall be allowed by the county commissioners, a list

whereof containing the names and amounts and subscribed by

the sheriffs, he shall return to county commissioners before said

settlement, and the same shall be allowed only on his making
oath that he has been at the dwelling-house or usual place of

abode of each of the tax payers, and could not there or else-

where in the county find property wherewith to discharge his

taxes, or such part thereof as is returned unpaid, and that the

persons contained in the lists were insolvent at and during the

time when, by law, he ought to have endeavored to collect the

taxes ; such list shall be recorded in commissioners' docket, and
a copy thereof shall be returned to the Auditor of the State on

or before the day of settlement of the sheriff' with the Treas-

urer.

(3.) If the party charged has not personal property to be
found in the county of sufficient value, the sheriff shall levy

upon the lands of the delinquent, or any part thereof; said

sheriff shall return a list of said levy to the clerk of the Supe-

rior Court, who shall enter the same in a book to be kept for

that purpose, charging therefor ten cents for each levy ; the

sheriff shall notify the delinquent of such levy and the day and
place of sale by service of a notice, stating those particulars, on
him personally. If the delinquent cannot by reasonable dili-

gence be found in the county, but has a known agent therein,

and his own address is known, or can by reasonable diligence

be ascertained, the notice shall be delivered to such agent, and
shall be mailed, post-paid, to the delinquent. If the delinquent

has no known agent in the county, or his address cannot with
reasonable diligence be ascertained, the sheriff shall publish a

notice substantially as above described at the court-house door
and two other public places, and also in some newspaper pub-
lished in the county where the land is situated, and if there be
no newspaper published in the county, then in the nearest news-
paper. The notice shall be served or published as aforesaid at

least thirty days before the sale of the land; the sale shall be
made at the court-house of the county in which the land lies,

and shall be on one of the da}-s prescribed for sale under exe-

cution, and shall be conducted in all respects as sales under
execution are ; if the delinquent resides out of the county, and
his address be known, the sheriff within one month after the
sale, shall mail to him notice of the sale and date thereof, of

the name and address of the purchaser, of the sum bid, and of

amount of taxes and costs to be paid by him as a con-

dition of his redemption. If any person liable for taxes,

not having property in the county where such taxes are

due, shall have property in any other county, or shall re-

move from his county after the day of listing, or carrying his

property therefrom, the collecting officer shall return the fact

to the board of commissioners of the county who shall, through
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their clerk, make an abstract of the same under their corpo-

rate seal, which abstract shall have the force of a tax list reg-

ularly indorsed for collection in any county in the State. The
collecting officer shall forward the same to the proper collect-

ing officer of the county where the person or property may be,

who shall collect the amount due thereon with ten per cent,

added, which percentage he may retain to his own use, the
residue to be forwarded immediately to the officer from whom
he received it, to be accounted for as other public taxes. It

shall be the duty of the officer to whom such abstract shall be for-

warded to make return of his action on the same within thirty

days, and said abstract, or a duly certified copy, may be sent for

collection to the same or any other county, until the amount
due shall be collected.

(4.) It is expressly declared that the lands of a minor, luna-

tic, or person non compos mentis, shall in no case be liable to

be sold for taxes; but should any guardian of the estate of

such person not pay the taxes on the property of such person,

when due, the tax list in the hands of the sheriff, charging him
as guardian, shall be an execution, to be satisfied out of his in-

dividual property, or out of the personal property of such ward.
Who 5s to be 29. The whole tract or contiguous body of land belonging to

whaul^simU
1
a delinquent person or company shall be set up for sale at the

pay.—i872-,
s, same time, and the bid shall be struck off to him who will pay

c 115, 9. 29.
t|ie amomr(; f taxes, with all the expenses, for the smallest part

of the land.

Mode of sale 30. If no one will on sale offer to pay the amount of taxes

mKPer
ii7

aac^ charges for a less number of acres than the whole number
b. 30. '

'

' of acres in said tract, then the sheriff shall bid off the property

for the State, and upon proving the fact and tendering to the

'Auditor of the State a deed to the State for the property, duly

registered in the county in which it lies, shall have credit for

the amount of such tax and charges. The deed shall be de-

posited without delay by the Auditor with the Secretary of

State. The property so purchased by the State shall be under
the control of the board of education, but may be redeemed as

hereinafter prescribed.
The deiin- 3i # The delinquent may retain the possession of the prop-

Emthe
yre

" erty for twelve months after the sale, and within that time may
property with- redeem it by paying or tendering to the purchaser the amount

moSs!—1872 Pa^d by him, and twenty-five per centum in addition thereto.

-'3, c 115, s If the purchaser shall accept the sum so tendered, he shall give

a receipt therefor. If he shall refuse, the delinquent may pay
the same to the clerk of the Superior Court, for the use of the

purchaser, and the clerk shall give a receipt therefor. Such
payment shall be equivalent to payment to the purchaser. The
delinquent may cause the receipt of the purchaser or of the

clerk to be registered, and the register of deeds shall refer to

such registration on the margin of his registration of the re-

ceipts from the sheriff to the purchaser. After the payment to

the purchaser, or to the clerk for his use, as aforesaid, his right
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under the purchase shall cease. No sale of property by the

purchaser or by the delinquent within twelve months shall con-

vey to their respective vendees any other rights or estates than

the parties themselves possess.

32. If the delinquent shall fail to redeem as prescribed in if the deiin-

the preceding section, the purchaser may, within eighteen J^q redeem,
months after the purchase, pay to the sheriff the residue of the —l872-'s, e.

sum bid by him, together with the interest thereon, at the rate 115
'
B

-
32 -

of one per centum per month, from the expiration of the

twelve months next succeeding the sale to the day of payment,
and demand a deed. The sheriff shall receive the money for

the use of the delinquent and make the deed. The sheriff

shall be entitled to retain from the money so paid, for his

trouble in the premises, two dollars, and the residue he shall

pay to the delinquent on demand. The deed from the sheriff

to the purchaser shall be registered within six months, and
when so registered shall convey to the grantee therein all the

estate in the premises which the delinquent had at the time of

the sale for taxes.

33. In case the State becomes the purchaser, under section in case the

thirty, then within twelve months after the sale the delinquent State becomes

may pay to the county treasurer the county taxes due, with Finquent may
twenty-five per centum added thereto, and to the Public Treas- ^e,1?-

nrer the State tax due, and twenty-five per centum added tamed from

thereto, together with the costs allowed the sheriffs in the set- Secretary 'of

tlement under sub-division three, section thirty-six, of this chap- _> 3̂ c!Ti5, s.

ter, and upon presentation ofthe several receipts of those officers s 3.

respectively to the Secretary of State, that officer shall indorse

upon the deed conveying the property to the State these words :

" Taxes and costs paid, delinquent restored to his rights," and
sign the said indorsement, annexing the seal of his office thereto,

and charging thirty-five cents therefor, and shall deliver deed
to delinquent or his agent. And upon presentation of said in-

dorsement to the register of the county where the land lies, he
shall enter the same on the margin of that page of the county
records in which is registered the deed made to the State by
the sheriff, charging fifteen cents therefor ; and such indorse-

ment, delivery and registration shall have the effect of reinvest-

ing the delinquent with all his rights in the premises. That
the time for redemption of any property heretofore bought by
the State is hereby extended until the thirtieth day of Novem-
ber, one thousand eight hundred and seventy-three ; that when-
ever the word delinquent is used in this chapter it shall be
taken to mean delinquent or his heirs or assigns.

34. Every sheriff* shall keep a record of the taxes collected sheriff to keep
by him from the clerk of the court, and under schedule B of record.—-1872-

the revenue act, and all forfeitures, arrears from insolvents,
'

3

3£°" ll0
'

s '

double taxes and taxes on unlisted subjects, and on or before
the fourth Monday in September shall deliver to the clerk of
the county commissioners a statement setting forth all sums re-

ceived to that date, not previously accounted for, the date of
. 49
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such receipts, the person from whom received, the amount re-

ceived from such persons, the subjects on which received, and
the aggregate amount, accompanied by an affidavit taken and
subscribecl before the .clerk and attested by him that the state-

ment is correct, and that no receipt has been omitted. And
the clerk shall, by the first Monday in October, send a dupli-

cate of said statementfand affidavit to the Auditor of the State,

register the name on a book kept in his office for that purpose,
and keep a copy of the same in a conspicuous place in the

court-house until the first of Januarv next ensuing.
When sheriff 35. The sheriffs or other accounting officers shall, on or be-

--i872-»8
tft

of
S

'
*'ure tne ^rst Monday in December in each year, settle their

115, s. 35. State tax account with the Auditor, and pay the amount for

which he is liable to the Treasurer of the State. The Auditor
shall forthwith report to the State Treasurer the amount due
from each accountant, setting forth therein the net amount due
to each fund, and the Treasurer shall open an account against

such officer and debit him accordingly. The sheriff, tax col-

lector and other accounting officer, in making his settlement

as aforesaid, shall render the Auditor a duplicate of the list re-

quired in section thirty-four of this chapter. In such settle-

ment the sheriff or other officer shall be charged with the

amount of public tax as the same appears by the abstract of

taxables transmitted to the Auditor, also with all double tax and
taxes on unlisted property by him received, and with other tax

which he may have collected or for which he is chargeable.

The Auditor shall give to each sheriff* or tax collector a certi-

fied statement embracing the subjects of taxation contained in

both lists, and the amount of tax on each subject, which the

sheriff or tax collector shall deposit witn the clerk of the com-
missioners of his county for public inspection.

What to be 36. What to be deducted by the Auditor :

deductedby
(1.) The amount of taxes charged against any person

i872-'3^c7ii5, whom the clerk of the commissioners shall certify to have ap-

pealed from a decision of the commissioners respecting his lia-

bility and to have given the bond required : Provided, that

the clerk of the court to which the appeal was taken shall cer-

tify that it is pending and undecided. The sum so unliqui-

dated shall be carried forward by the Auditor as a charge

against the sheriff or tax collector on his next year's account,

from year to year, until the decision of the appeal, after which
they shall be collected and paid, or balanced, if the final de-

cision be in favor of the appellant

;

(2.) All poll tax and taxes on personal property certified by
the clerk of the commissioners of the county, by order of the

commissioners, to be insolvent and uncollectable

;

(3.) The amount of State tax on land bid <,ff by the State,

with the cost attendant on the whole on producing the certifi-

cate of the Secretary of State, as is provided for in section

thirty of this chapter. The cost allowed shall be for making
the deed, fifty cents ; for registering, twenty-five cents ; and
such other sums as were actually paid out by the sheriff;

36.
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(4.) All over payments made in former settlements by reason

of any error in the clerk's abstracts of taxables

;

(5.) Five per centum commission on the amount collected.

37. For his settlement with the State Treasurer the sheriff Compensation

or tax collector shall be paid three dollars for each day he may %^fSQ~jll5
be necessarily engaged therein at the city of Raleigh, and B . 37.

'

traveling expenses to and from said city, at the rate of ten

cents per mile by the usual route of travel, said compensation

an J expenses to be paid on the warrant of the Auditor.

38. In every case of failure by the sheriff or other account- Fail'e to settle

ing officer to settle his accounts within the time prescribed in ^er^an^re-"
this chapter for such settlement, and to take the oath required cover judg-

on his settlement, and pay the amount due the Treasurer and transmit
61*

exhibit his receipt in full to the Auditor, the Auditor shall copy of sher-

forthwith report to the Treasurer the account of such sheriff Alitor—
or officer, and furnish him with a copy of the official bond of i872-'3, c.H5,

said officer and his sureties, deducting therefrom nothing for s
-
38 -

commissions or insolvents, but adding thereto one thousand
dollars and ten per centum of the amount of taxes with which
said sheriff is charged for the amount of taxes supposed not to

appear in the list transmitted by the clerk, and if the whole
amount be not paid, the Treasurer, on motion of the solicitor

of the sixth judicial district, in the Superior Court of Wake
county, before the clerk thereof, within ten days after the de-

fault shall have occurred, shall recover judgment against him
and his sureties, without other notice than is given by the de-
linquency of the officer. And to the end that their obligations^

and names may be known, the clerk of the Superior Court
shall, on or before the second Monday in September in each
year, transmit to the Auditor a copy, certified under seal of the

court, of the bond of the sheriff and his sureties, upon pain,

for his default, of forfeiting to the State one thousand dollars,

which the Treasurer shall and is hereby specially charged to

collect in like manner and at such times as is provided in this

section. If the sheriff or other accounting officer shall fraud-

ulently and corruptly fail to account as aforesaid, or shall

fraudulently make any deed to the State under section thirty

of this chapter, he shall be deemed guilty of a misdemeanor,
and, upon conviction thereof in any court of competent juris-

diction, shall be sentenced to pay a fine in the discretion of the

court and be imprisoned not less than three nor more than
twelve months.

39. The sheriff or the tax collector shall pay the county sheriffs to pay

taxes to the county treasurer or other lawful officer. He shall JJjEm^SSIJ
at no time retain in hands over three hundred dollars for a '3, c. ii5, s.

longer time than ten days, under a penalty of ten per centum 39 -

per month to the county upon all sums so unlawfully retained.

On or before the eighth day of January in each year the sheriff

shall account with the county treasurer or other lawful officer,

for all taxes which have been collected by him for the county
during the fiscal year, and on failure so to do, he shall pay to
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the county treasurer two per centum per month on all sums
unpaid, and this shall he continued until final settlement. He
shall be charged with the sums appearing by the +ax lists as

due for the county taxes, and shall be allowed to deduct there-

from in like manner as is prescribed in sub- divisions one, two,

four and five of section thirty-six of this chapter, respecting

his settlement of State taxes, and also the amount of county
tax on land laid off for the State on producing a certificate from
the Secretary of State that a deed for the same has been de-

posited with him.
County com- 40. The county commissioners, at the last regular or other

appoint ^coib- subsequent meeting in each year, shall appoint one or more of

mitteetoas- their number to be present and assist at the accounting and

Sente.—1872- settlements between the sheriff and county treasurer provided
»s, e. 115, s. for in the next preceding section, and also to audit and settle
40 - the accounts of the county treasurer, and of all other county

officers authorized to receive or disburse the county funds.

The accounts so audited shall be reported to the county com-
missioners, and when approved by them shall be filed with the

clerk and recorded on his book, and shall be prima facie evi-

dence of their correctness, and impeachable only for fraud or

specified error.

Penalty of 41. In case the sheriff of a county shall fail, neglect or re-

fauSg ifoac-
fuse to accoont with the county treasurer and assistant commit-

count.—1872- tee as above required, or to pay what may be rightfully found

4i'

°° 115, s
* ^ne m sucn account, he shall forfeit and pay to the State, for

the use of the county, a penalty of twenty- five hundred dollars.

It shall be the duty of the county treasurer, and if he neglect

or refuse to perform it, of the chairman of the county commis-
sioners, to cause an action to be brought in the Superior Court
of the county on the bond of the sheriff against him and his

sureties, to recover the amount owing by him and the penalty

aforesaid; if the sheriff shall fraudulently and corruptly fail to

account as aforesaid, he shall be criminally liable thereupon in

like manner and with the same penalties imposed for such
criminal defalcation in section thirty-eight.

other county 42. In each year the county treasurer shall give five days7

to^coouat
1611 notice to a*l county officers (except the sheriff,) authorized to

and penalty receive and disburse the county funds, to appear at the court-

is72-^
U
c

e

"ii5
nouse °f tne county on a certain day during the first ten days

a. 42.
'

* of January before him and the committee appointed by the

county commissioners, and present an account of all sums re-

ceived or disbursed for the county, with their vouchers, and
any officer failing to attend and account shall be deemed guilty

of a misdemeanor. The accounts when audited shall be re-

ported to the county commissioners at their next meeting, and
if approved by them, shall be filed with the clerk and recorded

in their proceedings, together with their approval, and shall

be deemed prima facie correct.

Where there 43. Wherever in this chapter a duty is imposed upon a sheriff
are tax coiiec- f a county for which a tax collector has been appointed, it
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shall be incumbent upon the tax collector to perform the said tors, duty to

office instead of the sheriff, and such tax collector shall have
£
e
gjjjjj™*

all the emoluments, and be subject to all the penalties, as pro- i872-%\ lis,

vided in the case of sheriffs in this chapter. 8
-
43 -

44. A majority of any board of county commissioners may Extension of

extend the time for the collection and settlement of the county time for ool-

taxesin their respective counties, to such time as they may deem ^y county"*

expedient, not to extend beyond the first day of May, in the oommiMion-

year following that in which the taxes were levied. e. 6*6, s. l.—

'

45. Settlements hereafter made by the Treasurer of the 1872-% c. 115,

State with sheriffs and tax collectors, after default, where the settlements

whole amount of taxes and other public dues have been paid made after de-

into the treasury are declared valid, all costs to be paid by said J^^ ™
Sheriffs Or Collector. paid, are valid,

46. The treasurer of the State, with the advice and ap- ^
18

s

n
-f'

2
'
c'

proval of the Attorney-General, is authorized, when in their Treasurer may

judgment it may be best to secure the interests of the State, lences^hen.
and will not lose any lien held by the State, to grant indul—i8U-'2, e.

gences to defendants in execution, and likewise to bid for in
94

'
s

-
2 -

behalf of the State and purchase property of said defendants,

where deemed necessary to secure the payment of the public

dues.

47. Any property purchased as aforesaid shall be sold within Public sale of

two years at public auction, after thirty days' advertisement, on f^P^'^u
such terms as may be agreed on by the Treasurer, with the s. L '

'

approval of the Attorney-General, and a report to the General
Assembly shall be made by the Treasurer of all such purchases
and sales.

48. Whenever by law, settlements of matters connected with Treasurer and

the public revenue are required to be made with the Secretary Secretary may

of State or the Public Treasurer, said officers shall be author- oaths.—1866-

ized to administer oaths to verify the same.
'
7
>
c

-
75 -

49. If any sheriff shall die during the time appointed for K sheriff die,

collecting the taxes, his sureties may collect them ; and for that ma/coUect
purpose shall have all the powers and means for collecting the taxes.—K. c,

same of the collectors and tax payers, as the sheriff would have
c

* "' s
*

83 '

had ; and shall be subject to all the remedies for collection and
settlement of the taxes on their bond or otherwise, as might
have been had against the sheriff, if he had lived.

50. The sheriff, and (in case of his death) his sureties shall Sheriff aiiow-

have one year, and no longer, from the day prescribed for his afterTsfoet.
settlement and payment of the State taxes, to finish the collec- to collect.—B.

tion of all taxes ; but this extension of time for collection shall

not extend the time of his settlement of the taxes.

C, c. 99, s. 84.

II. Taxation.

51. The taxes hereinafter designated, payable in the existing Assessment of

national currency, shall be assessed and collected under the
,

t

J
xes,

1
"7?872

"

rules and regulations prescribed by law. '

c
'

'

s "

52. On each taxable poll or male between the ages of twenty- p u tax.
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Limitation of one arlc[ fifty, except such poor and infirm persons as the county

'3,c 144, s. 2. commissioners may declare and record fit subjects for exemp-
tion, there shall be annually levied and collected a tax of one
dollar and five cents, the proceeds of such tax to be devoted to

purposes of education as may be prescribed by law. If any
poll tax shall not be paid within sixty days after the same shall

be demandable, it shall be the duty of the sheriff, if he can
find no property of the person liable sufficient to satisfy the

same, to attach any debt or other property incapable of manual
delivery due or belonging to the person liable, or that may be-

come due to him before the expiration of the calendar year,

and the person owing such debt or having such property in

possession shall be liable for said tax.

Objects of tax- 53. The taxes hereinafter designated shall be applied to de
Ltion.—1872-j fray tjie expenses of the State government and to pay appro-

priations for charitable and penal institutions.

Glass I

'3, c. 144, s. 3.

Classification 54. There shall be an ad valorem tax of twenty cents for

?l*2^i
a
'7~iAA the general fund on every one hundred dollars value of real

lolA- 6, C. 144,
~ "

class l, s. i. and personal property in the State, subject to exemptions made
by law, including moneys, credits, bonds, stocks, etc.

Special tax for 55. A special tax of seven cents on the one hundred dollars

^t
ien°yin s^a1̂ ^e ^ev ^e(^ an(* collected on all the taxable property of the

--isn-%
l

l.' Btate to meet an existing deficiency in the treasury.
144, class i, s. 5g # a special tax of nine cents on the one hundred dollars

Asylum tax.-- shall be levied and collected on all the taxable property of the
i872-'3, c. 144, State for the insane asylum and the institution for the deaf,
class 1, s. 3. j -i j , y. j

d 7

dumb and blind.

Penitentiary ^7- A special tax of six cents on the one hundred dollars

tax.—m2-'3, shall be levied and collected on all the taxable property of the
c. ^44, class l, gtate ^ ]yQ applied to the support of the convicts in the peni-

tentiary and the erection of the outer wall around the same and
for no other purpose.

II

The subjects and persons mentioned in the following class

shall be taxed as specially mentioned

:

income tax.— 58. On the net incomes and profits, other than that derived
l?2~%' c - 144

> from property taxed, from any source whatever, during the

year preceding the first day of April in each year there shall

be a tax of one per centum. The income tax shall include in-

terest on the securities of the United States, of this State or

other States or governments. In estimating the net income the

only deduction by way of expense shall be

:

Deductions. (!•) Taxes other than the income tax due this State;

(2.) Kent for use of buildings or other property or interest

on encumbrance on property used in the business from which
the income is derived

:
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(3.) Usual or ordinary repairs for the buildings from which
the income is derived

;

(4.) Cost or value of the labor, except that of the tax-payer

himself, raw material, food and all other necessary expenses in-

cidental to the business from which the income is derived, to-

gether with the necessary expenses of supporting the family,

which shall in no instance exceed one thousand dollars;

(5.) The tax-payer shall return to the assessor the net amount
of his income, which return the assessor shall file in the office

of the county commissioners.

59. Upon all real and personal estate, whether legal or equi- Keal and per-

table, situated within the State, which shall descend or be de- H^A^iu
vised or bequeathed to any collateral relation or person other class 2,'

s.' 2.
'

than a lineal descendant or ancestor of the husband or wife of

the deceased, or husband or wife of such ancestor or descendant,

or to which such collateral relations may become entitled under
the law for the distribution of the intestate estates, and which
real and personal estates may not be required in payment of

debts and other liabilities, the following per centum tax upon
the value thereof shall be paid

:

(1.) If such collateral relation be a brother or a sister of the Collateral tax.

father or mother of the deceased, or issue of such brother or

sister, a tax of one per centum

;

(2.) If such collateral relation be a more remote relation, or Duty of exee-

the devisee or legatee be a stranger, a tax of two and a half gjj™» *Supe-
per centum. The real estate liable to taxation shall be listed rior Court

by the devisee or heir in a separate column, designating its
clerk -

proper per centum tax. The personal estates or real estates

reduced to assets, shall be liable to the tax in the hands of the

executor or administrator, and shall be paid by him, before his

administration account is audited or the real estate is settled, to

the sheriff of the county. If the real estate descended or de-

vised shall not be the entire inheritance, the heir or devisee

shall pay a pro rata part of the tax, corresponding with the

relative value of the estate or interest. If the legacy or dis-

tributive share to be received shall not be the entire property,

such legatee or distributee shall in like manner pay a pro rata
part of the tax, according to the value of his or her interest.

Whenever the personal property in the hands of such admin-
istrator or executor (the same not being needed to be converted
into money in the course of the administration,) shall be of un-

certain value, he shall apply to the county commissioners to

appoint three impartial men of probity to assess the value

thereof, and such assessment being returned to the commission-
ers and being confirmed, shall be conclusive of the value. To
facilitate the collection of tax on collaterals, every executor or

administrator shall return in his inventory whether the estate

of the deceased goes to the lineal or collateral relations, or to

a stranger, and if to collaterals, whether such collateral belongs
to the first or second class above mentioned, under a penalty of

one hundred dollars, to be recovered in the name and for the
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use of the State; and it shall be the duty of the Superior
Court clerk of the county to furnish the sheriff with the names
of the executors and the administrators who make such returns,

after each and every term of his court. That wherever in any
law or act of incorporation granted either under the general

law or by special act, since the fourth of July, one thousand
eight hundred and sixty-eight, there is any limitation of taxa-

tion, the same is hereby repealed, and all the property and ef-

fects of all such corporations shall be liable to full taxation, like

property owned by individuals.

Schedule B.

Ad valorem
tax.

Proviso.

Theatres.

—

1872- '3, c. 144,
sch. B, s. 1.

Concerts.—
1872-'3, c. 144,
sch. B, s. 2.

Museums.

—

1872-'3, c. 144,
sch. B, s. 3.

Circuses.

—

1872-'3, c. 144,

sch. B, s. 4.

Exemptions.
—1872-' 3, c.

144, sch. B, s

5.

Gift enter-
prises.—1872-

% c. 144, sch.

B, s. 6.

The taxes in this schedule imposed are license tax for the

privilege of carrying on the business or doing the act named

;

and nothing in this schedule contained shall be construed to

relieve any person from the payment of the ad valorem tax on
his property, as required by the preceding schedule, and no
city, town or other municipal corporation shall have power to

impose, levy or collect any greater sum on real and personal

property than one and one-half per centum on the value

thereof: Provided, that this act shall not apply to cities or

towns where a rate of taxation is fixed in their charters.

60. Traveling theatrical companies shall pay five dollars for

each exhibition. When the theatrical exhibitions are by the

season of not less than one month, the tax shall be fifty dollars

per month.
61. On each concert or musical entertainment for profit shall

be paid five dollars ; on each lecture for reward, five dollars.

62. On museums, wax-works, or curiosities of any kind,

natural or artificial, (except paintings and statuary,) on each
day's and night's exhibition, shall be paid five dollars.

63. On every exhibition of a circus or menagerie, for each
day or a part of a day, one hundred dollars, and for each side

show to a circus or a menagerie, ten dollars.

64. On all itinerant companies or persons, who exhibit for

amusement of the public, otherwise than is mentioned in the

four preceding sections, Hve dollars for each exhibition. Exhi-

bitions given without charge for admission shall be exempt,
and provided that all fairs or exhibitions for the promotion of

religious, educational or charitable objects shall be exempt.

65. On all gift enterprises, or on any person or establishment

offering any article for sale, and proposing to present purchasers

with any gift or prize as an inducement to purchase, ten dollars

and one per centum upon the gross receipts. And on any lot-

tery, whether known as a beneficial association or otherwise,

five hundred dollars and five per centum on gross receipts, to

be paid to the Treasurer of the State. This tax shall not be

construed as a license, or to relieve such persons or establish-

ments from any penalties incurred by a violation of the law.
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66. Every agency of a bank incorporated out of the State, Bank agen-

one hundred dollars, to be paid to the State Treasurer. ofiusoh's
67. The tax on billiard saloons shall be twenty dollars on s. 7.

each table. Every place where a billiard table is kept for hire Sons'—1872-
shall be considered a billiard saloon, within the meaning of '3, c. 144, sch.

this act.
B

'
8 - 8 '

68. On every bowling alley, or alley of the like kind, or Bowling alley.

bowling saloon, bagatelle table, or any other table, stand or i^
8^3

*b°' b

place for any other game or play, with or without a name, un- 9.

less such alley, stand, place or game is kept for private amuse-

ment or exercise alone, and not prohibited by law, there shall

be a license tax of twenty dollars.

69. Every dealer in spirituous liquors, vinous liquors, porter, Liquor deal-

lager beer or other malt liquors, shall pay a tax of five per ere.—1872-'3,

centum on the amount of all purchases; and every agent who g s- {

*G
'

offers liquors for sale shall pay the tax on the value of all

liquors of every description sold by him.

70. Every person desiring to sell spirituous or malt liquors, Retailers.—

wines or cordials in quantities less than a quart, shall, before i872-'3,c. 144,

engaging in said sale, obtain an order to the sheriff from the
BC

'
'

8
*

'

board of commissioners of the county in which he proposes to

do business, to grant him license, which orders they may grant

or refuse, at their option, and if granted, he may take out li-

cense for not less than one year, and shall pay a tax therefor of

twenty-five dollars. Every retail dealer of malt liquors only
shall pay a license tax of fifteen dollars per annum : Provided,
this section shall not be construed to repeal or alter the pro-

visions of any special act prohibiting or regulating the sale of

liquors in any particular locality.

71. Every merchant, jeweler, grocer, druggist and every Merchants of

other trader, who, as principal or agent, carries on the business s!
1 cla

f.

ses -

n i • -JV
r

t
r &

1 t nil Exceptions.
01 buying or selling goods, wares or merchandise 01 whatever Persons to list

name or description, except such as are specially taxed else- tfl
xes

.
.Duty

where in this chapter, shall pay one-eighth of one per centum i)Uty
g
of sher-

on the total amount of purchases in or out of the State, for itf
- .

Power of

cash or on credit, except the products of manufacturers and of?e?ister.—
b

agricultural products of this State, and no retail merchants 18
^
2-

^
3

'
c
\
144

'

shall be required to pay any tax on purchases made from whole-
sc

'
s '

sale merchants residing in this State. Every person required
by law to list his purchases shall, on the first day of January,
April, July and October in each year, list on oath to the regis-

ter of deeds the total amount of his purchases for the preceding
quarter. The register of deeds shall keep a book in which
shall be recorded the lists given in to him as herein required,
and shall furnish the sheriff' with a copy of said lists within ten
days after the same are given in. It shall be the duty of the
sheriff to collect from every person on the list furnished him
by the register of deeds the taxes embraced therein. The reg-

ister of deeds shall have power to require the merchant making
his statement to submit his books for examination to him, and
every merchant refusing on demand to submit his books to such
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examination shall be liable to a penalty to the State of two
hundred dollars, to be prosecuted by the register of deeds and
recovered in any court having jurisdiction of the same. It

shall further be the duty of the register of deeds to bring suit

against every merchant refusing as aforesaid in the Superior
Court of the county as may be prescribed for special proceed-
ings, to the end of obtaining such examination and compelling
payment of the proper tax. And for such service the register

of deeds shall be entitled to fifteen cents for each return made
by any merchant, same to be paid by the commissioners of the
county.

Hotels.—1872- 72. On the gross receipts of hotels, boarding-houses (except
% c. 144, sch. those used for educational purposes,) restaurants and eating-

houses, the tax shall be one-fourth of one per centum.
Ferries, &c.— 73. The tax on public ferries, toll-bridges and gates across

IchB's'it*' highways, one-fourth of one per centum on gross receipts.

Brokers.—
' 74. Every money, or exchange, bond or note broker, private

i872-'3,'e. 144, banker or agent of a foreign broker or banker, in addition to
sc

.
,
s. 5. ^e a£ vaiorem tax on their capital invested, or the tax on their

net income, shall pay, if employing a capital of twenty thous-

and dollars, a license tax of one hundred dollars; if a capital

of less than twenty thousand dollars and not less than ten

thousand dollars, fifty dollars; and if a capital of ten thousand
dollars, or less, a tax of twenty-five dollars, and also ten dollars

additional for each county in which they have an agency ; the

tax to be paid to the State Treasurer, the license to be given by
the Auditor.

Auctioneers.— 75. Every auctioneer on all goods, wares or merchandise,
i872-'3, c. 144, sold by himself or agent, whether by ascending or descending
sc

.
,

s. 16. j^s, or at public outcry, shall pay one per centum on
the gross amount of his sales, subject to all the regulations

and exemptions set forth in the chapter of this Revisal

entitled " Auction and Auctioneers "; but this shall not

apply to tobacco-warehousemen, who shall pay a license tax of

thirty-five dollars a year, nor to persons who keep a warehouse
exclusively for the sale of cotton, where all who wish may ex-

hibit cotton for sale ; bu f the person keeping such warehouse
shall pay a license tax of fifty dollars.

Commission 76. Every commission merchant shall pay a tax of one-eighth

^Sf'8'^ of one per centum on his sales as commission merchant: Pro-
1872-3, c. 144, .-r7i i

.. • it iii
s. 17. maea, that when spirituous, vinous or malt liquors are sold by

commission merchants, they shall a pay tax of five per centum
on their sales of such liquors.

Horses^and 77. Every person whose occupation or business is to keep
vehicles. horses or vehicles for hire or to let, shall pay a tax of two dol-

draymen.— lars for every horse kept for that purpose at any time during the
18H"i3 '

c,

:)

1

8

44
' year, to be collected by the sheriff quarterly : Provided, that

' th:s section shall not apply to draymen.

Itinerant den- 78. Every itinerant dentist, medical practitioner, portrait or
tjsts^&c— miniature painter, daguerrean artist and other persons taking

»c1i."b/s!'i9.
' likenesses of the human face, five dollars for each county in
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which he carries on his business. Every itinerant dealer in

prize photographs one hundred dollars for each county in

which said business is carried on.

79. Every person that peddles goods, wares or merchandise, Peddlers.—

either by land or water, or any drugs, nostrums or medicines, J^
2
g' °'^7

whether such persons shall travel on foot or with a conveyance
or otherwise, except manufacturers or their agents selling by
sample, shall obtain from the commissioners an order to the

sheriff to grant him peddlers' license, to expire at the end of

six months from its date, and the sheriff, on the production of

a copy of such order, certified by the clerk of said commis-
sioners, shall grant such license for his county on receipt often
dollars tax, to-wit : 1st. That not more than one person shall

peddle under the license. 2nd. That nothing in this section

contained shall prevent any person freely selling live stock,

vegetables, fruit, oysters, fish, books, charts, maps, printed

music or the articles of his own growth or manufacture within

this State. 3d. That nothing herein contained shall release

peddlers from paying the tax imposed in this act on persons

who deal in the same species of merchandise, which tax shall

be collected or received in the same manner as is the case of

other merchants and traders : Provided, that nothing herein

contained shall be so construed as to require a tax to be paid

by any person other than merchants and peddlers for bartering

cotton, iron, earthenware, yarns, salt and heavy cotton domes-
tics.

80. Every itinerant who deals in or puts up lightning rods, Lightning

ten dollars for each county in which he carries on business. r0
^
s
;7

18
^"'l'

81. Every company of gypsies or strolling company of per- 8
* 21.'

'

sons who make a support by pretending to tell fortunes or Gypsies, &c.

begging, fifty dollars in each county in which they offer to Sch.~B,' s.'
22.

'

practice any of their craft, recoverable out of any property be-

longing to any of the company, but nothing herein contained
shall be so construed as to exempt them from indictment or

penalties imposed by law.

82. Every drummer or traveling agent of any person who Drummers,

shall sell any spirituous, vinous or malt liquors, goods, wares or ^j
s

8̂

n
}®
anor#

merchandise, by sample or otherwise, whether delivered or to 144, sch. B,'e.

be delivered, except agricultural implements and fruit trees, 23 -

and articles of his own growth or manufacture, shall, before
making any such sale, obtain a license to sell one year from
the Public Treasurer, by paying said Treasurer an annual tax
of fifty dollars, but shall not be liable to be taxed in any county
because of his sales. Any person violating the provisions of
this paragraph shall be deemed guilty of a petty misdemeanor,
and upon con vie ion before any magistrate shall be fined not
exceeding fifty dollars, or imprisoned not exceeding one month,
and shall forfeit and pay besides two hundred dollars to the
sheriff, to be collected by distress or otherwise, ene-half of
which shall be accounted for as other taxes, the other half to

the use of the informer and sheriff equally.
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Officers of 83. The chief officer of banks, including savings banks, and

ficat^on^ath Priva
'

Le bankers, shall, in April and October of each year, cer-

—1872-% c.
' tify on oath, the amount of profits which have been earned,

U4, scli. B, s. an(j sh al 1 pay on such profits five per centum to the State Treas-
urer; and such insurance companies as are incorporated by
this State shall, in April and October of each year, certify on
oath the amount of profits which have been earned, and shall

pay on such profits five per centum to the State Treasurer.
On failure to comply with the provisions of this section said

banks, companies or persons shall pay as taxes one thousand
dollars, to be collected by the Treasurer of the State,

insurance 84. Every insurance or assurance company not incorporated

FiSureof '
*n tm

"

s State doing business therein, shall pay an annual tax of

compliance a two per centum to the Treasurer of the State upon the gross

Commission
1

' receipts derived from the premiums charged for insurance ob-

to sub-agents, tained therein, unless the company shall exhib't to the Gov-

imiT'Viu ernor
5
Auditor and Treasurer a sworn statement of investments

sch. B,'s. 25.
' in real property situated in this State, or loans secured by
mortgage to citizens of this State of an amount equal to one-

half of such gross receipts, when the tax shall be one per
centum, said tax to be paid quarterly, viz : on the first days of

April, July, October and January of each year. Each general
agent shall be required on the above named days to make a

statement to the Treasurer, under oath, that the amount by
him returned is a full and correct statement of such quarter.

On failure to comply with the provisions of this section, every
such company shall pay as a tax two thousand dollars, and the

principal agent shall be liable therefor. Every such company
shall be required to appoint a general agent, who shall obtain a

license from the Treasurer before transacting any business

therein, and before such license is granted the applicant shall

show to the Treasurer his appointment as general agent, under
seal of the company, and thereupon the license shall be granted

by the payment of one hundred dollars, and such license shall

be renewed annually by the payment of said sum. And it

shall be the duty of said general agent to furnish each of his

sub-agents with a commission authorizing him to do business.

And any one found soliciting insurance without such commis-
sion shall be deemed guilty of a misdemeanor, and be fined not

less than one thousand dollars and imprisoned not less than
ninety days. The agent effecting insurance shall, on the first

days of April, July, October and January, make return to the

register of deeds of the county in which the insurance is effected,

of all the business done by him during the preceding quarter

in said county, and shall pay to the sheriff the county tax as-

sessed on such business. The general agent shall also on the

first days of April, July, October and January make return to

the register of deeds of each county of the amount of gro s re-

ceipts for premiums received from such county for such quarter.

It shall further be required of the general agent or his local

agent to pay to the sheriff of each county the county tax asses-
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sed upon the gross receipts of premiums collected in^snch

county, which shall not exceed one per centum on such gross

receipts, at the time and in the manner as required by the State,

and no municipal corporation shall be allowed to add any ad-

ditional tax, and on failure to make returns or to pay as afore-

said, said agent shall pay twenty-five dollars for each policy

effected or negotiated by him in such county : Provided, That
no county or corporation shall be allowed to tax insurance

agents for license.

85. Every person required in this chapter to pay a tax on Persons to list,

receipts or sales shall list on oath to the register of deeds, on ^^St
18^

the first days of January, April, July and October of each b,'s. 26.'

year, the amount of receipts or sales for the preceding quarter,

and the register of deeds shall keep a record of the same in a

book kept for that purpose. The register of deeds shall, within

ten days after the lists are given in, furnish the sheriff with
a copy of said lists, and the sheriff shall immediately pro-

ceed to collect the taxes imposed upon the copy of lists fur-

nished him. Any person failing to list his receipts or sales as

required in this section shall be subject to double tax, to be
charged against him by the register of deeds, and collected by
the sheriff. The register of deeds shall have the same power
to compel such persons to submit their books for inspection as

is conferred upon him in section seventy-one of this chapter in

respect to merchants, &c, and the same penalties prescribed in

said section seventy-one of this chapter are hereby imposed for re-

fusal on the part of any person referred to in this section to

submit his^books when demanded.
86. No person shall follow any of the trades or professions Traders li-

taxed by this chapter or in any other chapter imposing taxes cense.—1872-

on trades and professions and franchises, without first listing ^'
\\ \^

sch '

the same to the register of deeds, and obtaining a license from
the sheriff of the county in which the trade or profession is to

be followed or the franchise enjoyed, or from the Treasurer of

the State, when the Treasurer is required to grant a license

:

Provided, if any person is desirous of taking out a license Proviso.

between the months of January, April, July and October, he
shall list the same to the register of deeds, who shall furnish

said applicant with a copy of the list, whose duty it shall be to

present the same to the sheriff, who shall collect said tax and
grant the license. Such license shall give to the person ob-
taining it the right to practice the trade or profession, or to

enjoy the franchise therein specified in the county of the
sheriff by whom it is issued, and in none other, unless the law
imposing the tax shall otherwise direct, from its date to the
following first day of April : Provided, that nothing in this Proviso.

section shall apply to licensed practicing physicians, lawyers
or dentists.

87. The form of the license shall be in substance as follows : Form of li-

cense.—1872-
'3 c 144 sch.

Received, this . . day of . . .
.

, 18 .
.
, of . .

.
, .... dollars, of B,' s. 28.

'
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which .... dollars is the tax to the State of North Carolina,

and .... dollars is the tax to the county of ... . ....-, for his

license to practice the trade (or profession) of until

the first day of April next.

(Signed,) A. B.

Sheriff of . .• County.
(Countersigned,)

C. D.,

Register of Deeds for County.

Rule for tak- 88. Any person proposing to follow any taxed trade or

—i872-'3
Ce

c!
' profession may take out a license in advance of the time when

144, sch. B, he proposes to begin such trade or profer-sion, or in advance of
s

*
29 '

the expiration of a license already held by him. In such case

the license shall be truly dated, and shall specify the time at

which it shall begin to be of force, as well as the time when it

shall expire, which shall always be on the first days of January,
April, July or October.

Validity of 89. No license issued by the sheriff shall be valid until the
1

>3
ense

i44
18 '

r

i

2 same sna^ nave been exhibited to and countersigned by the

B,b.*30.
' ' register of deeds of the county, who shall receive for the ser-

vices imposed on him by this chapter in reference to licenses a

fee of twenty-five cents from every person licensed.

Duty of regis- 90. The register of deeds shall keep a book in which he shall
ter of deeds.— record the name of the person licensed, the trade or profession

sch.B,' s."
31. ' to °e followed or the franchise to be enjoyed, the date at \^ hich

it begins to run and the amount of tax, and he shall annually
during the month of September, send a certified copy of such
record to the Auditor of the State, who shall charge the sheriff

with the amount so appearing due. If any register shall fail

to perform the duty imposed on him, he shall forfeit to the

State a penalty of two hundred dollars, to be recovered of

him and the sureties to his official bond, on motion of the Su-

perior Court for the county of Wake ; and on such motion, a

certified copy of his official bond and the certificate of the

Auditor of the State setting forth his failure to make the re-

quired return, shall be prima facie evidence entitling the

State to judgment in the absence of any sufficient defence.

Penalty for 91. Every person who shall practice any trade or profession
failing to take or use arjy franchise taxed by law of North Carolina without
Ollt 11C611S0.—
i872-'3, c. 144, having first paid the tax and obtained a license as herein re-

ach. B, s. 32. quired, shall be deemed guilty of a misdemeanor, and shall

also forfeit and pay to the State a penalty not to exceed twenty
dollars, at the discretion of the court, and in default of the

payment of such fine, he may be imprisoned for not more than

one month, at the discretion of the court, for every day on
which he shall practice such trade or profession or use such

franchise, except in such cases where the penalty is specially

prescribed in this chapter, which penalty the sheriff of the

county in which it has occurred shall cause to be recovered be-

fore any justice of the peace of the county.



Chap. 102.] eevenue. 783

92. The sheriff shall immediately report to the register of Duty of sher-

deeds all sums recovered by him as penalties under this chap- i^gchf B
8

's?'

ter, and the register shall add three-fourths of each penalty 33.

recovered to the record of licenses required to be kept by him
;

the other fourth the sheriff may retain.

Schedule C.

The taxes embraced in Schedule G shall be listed and paid

as especially therein directed, and shall be for the privilege of

carrying on the business or performing the act named.
93. Every express company shall make return to the Public Express com-

Treasurer on or before the first Monday in January, April, Ranie*;7187j!"

July and October of each year of the entire gross earnings and <V
s! l.

'

receipts of such company within the State of North Carolina

during the three months next preceding. The said report

shall be verified by the oath of the chief officer or agent of the

company at its principal office in this State. The said com-
pany shall, on or before the third Monday of each of the said

months, pay on the gross receipts two per centum for each

three months, and for failure to make such report or pay such

tax the company shall pay as taxes two thousand dollars, to be
collected by such sheriff as the Public Treasurer may designate,

by distress or otherwise.

94. Every telegraph company doing business in this State Telegraph

shall, at the times and in the manner prescribed in the pre- companies.—

ceding section, make report of the entire receipts of said com- Bch."c,'s%. '

pany within this State, and pay to the Public Treasurer two
per centum for each three months, and in case of default of

such report or payment, the company shall pay as tax one
thousand dollars, to be collected by such sheriff as the Public
Treasurer shall designate, by distress or otherwise.

95. Whenever the seal of the State, of the Treasury depart- Tax on seals

ment, of a notary public or other public officer, except clerks of and scrolls.

, i o o • /->! • , ii l l i Compensation
the supreme or Superior Courts, require J by law to keep a seal, t0 officers col-

shall be fixed to any paper, except as is hereinafter excepted, the lectingseal

tax shall be as follows, to be paid by the party applying for the im-%c.i4A,
same : For the seal of the State, one dollar, to be collected and sck, c, s. 3.

paid in the treasury by the Private Secretary of the Governor;
for the seal of the State department, fifty cents, to be collected

by the Secretary of State and paid by him into the treas-

ury; for the seal of the Public Treasurer, to be collected

by him and accounted for as other public moneys fifty cents;

for the seal of the Supreme Court, fifty cents, to be collected

by the clerk, and paid by him into the treasury ; and for the
seal of a notary public or other public officer, twenty-five cents,

to be collected and paid over by the said officers to the sheriff

of the county where such seal is kept. Said officers shall keep
an account of the number of times their seals may be used,

and shall deliver to the proper officer a sworn statement thereof.

Whenever a scroll is used in the absence of a seal by any of
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said officers, the said tax shall be on scroll ; seals affixed for the

use of any county or State or other government, or used on
the commissions of officers in the militia, justices of the peace
or other public officer not having a salary, or under the pension
law, or upon any process of coart, shall be exempt from taxa-

tion. The officers collecting the seal taxes may retain as com-
pensation five per centum. Any person receiving taxes under
this section and wilfully refusing or neglecting to pay the same
as required, shall be guilty of embezzlement, and on conviction

shall be fined not more than five hundred dollars or imprisoned
in the State prison, in the discretion of the court.

Marriage li- 96. On each marriage license fifty cents, and on each marriage
c

|
n
o

e

uT
1

sd?" contract, mortgage deed and deed in trust to secure creditors,

c,' s, i.
' where amount secured exceeds three hundred dollars, there

shall be a tax of one dollar. The tax on marriage licenses

shall be paid to the register of deeds when he issues the li-

cense, and the tax on the deeds to the judge of probate of the

county in which the instrument is admitted to registration
;

but if in two or more counties, then in the county in which it

is first registered. It shall be the duty of the judge of pro_

bate and register of deeds to render annually to the sheriffs

during the second week in the month of September sworn
statements in detail of the taxes received by them respective-

ly under this section, and at the same time pay him the money
thus received, less four per centum commissions, and thereupon
the sheriff shall file the statement of the judge of probate

with the register of deeds, and that of the latter with the

clerk of the Superior Court : Provided, that mortgages, deeds
in trustor other conveyances made to secure agricultural ad-

vancements shall not be subject to any tax under this section.

Charters of in- 97. On every charter of incorporation of any company

is72-°'?
ti0

uT granted by the General Assembly, other than those for charity,

soh. 0,8.5.
' benevolence or literature, where the corporation had powers
to become incorporate under the provisions of any general

law, whether originally granted by the General Assembly or

secured by letters patent or otherwise, there shall be a tax of

twenty-five dollars paid directly to the public Treasurer. No
company shall be organized under such special act of incorpo-

ration without first obtaining a certified copy of such act from
the Secretary of State, which shall be filed in the office of the

said Secretary.
Fines.—1872- 98. Whenever any officer receives or collects a fine, penalty

c,'s*6
U4

'
8Ch

' or forfeiture in behalf of the State he shall within ten days

after such reception or collection pay over and account for the

same to the clerk of the Superior Court, who shall forward

such fine, penalty or forfeiture to the treasurer of the board

of education for the benefit of the fund for common schools.

Penalty.— 99. Any officer convicted of violating the preceding section

JSf C%%. shall be guilty of embezzlement, and may be punished not ex-

ceeding five years in the State prison, at the discretion of the

Court.
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100. All laws imposing taxes, the subjects of which are re- Repealing

vised in this chapter, are hereby repealed : Provided, that this proviso.—
repeal shall not extend to the provisions of any law so far as 1372-'8, e. U4,

they relate to the taxes listed or which ought to have been scl1, c
'
K * 8-

listed or which may be due previous to the ratification of this

chapter.

101 All laws requiring taxes to be levied by the county Laws repeal

commissioners on the first Monday in February of each year
l

d
'{^

8^%
are hereby repealed. s . 9.

102. There shall be a tax of twenty dollars upon each license Tax on attor-

to an attorney to practice law in the courts of the State, to be ^j' s

r
licens^-

paid at the time of obtaining license, to the clerk of the Su- s . 4.

preme Court, and he shall apply the same as prescribed in the Resolution of

fifth section of the ninety-sixth chapter of this revisal, entitled

"Public Libraries." The clerk shall be entitled to six per
cent, for receiving and applying said money.

CHAPTER 1 03

RIYEES AND CREEKS.

Section

1. County commissioners may appoint

commissioners to examine streams,

and make improvements.

2. Overseers to be yearly appointed

by county commissioners ; their

duty.

3. County Commissioners may direct

flats, <fec, to be procured.

4. Power of county commissioners of

Johnston, Wayne, &c, as to Neuse

Section

5. Streams to be laid off into districts.

One-fourth to be left open for pas •

sage of fish.

6. Obstructing boats by felling trees,

&c, misdemeanor.

7. Duty of commissioners to examine

streams and lay off gates, &c, in

dams.

8. Report made and confirmed.

9. Gates, <fcc, how discontinued.

10. Penalty on owner of dam for failing

to make gates, &c.

1. Where any inland river or stream shall run through the county com-

county, or be a line of their county, the county commissioners missioned

of the several counties may appoint commissioners to view such commFssi^n'V

river or etream, and make out a scale of the expense of labor, t0 examine

with which the opening and clearing thereof will be attended
; make inl-

and if the same shall be deemed within the ability of the provements.-

county, and be expedient, they may appoint and authorize the B.'i.—1868, c!

commissioners to proceed in the most expeditious manner, in 2°i s - 2?-

opening and clearing the same, by taking such hands from the

public roads, as the county commissioners shall permit, and di-

rect to be allotted to such work ; which hands shall be placed

under overseers in companies, every overseer and company to

have a distinct portion of such river or stream to be laid off by
the county commissioners.

50



786 EIVEKS AND CEEEKS. [CHAP. 103.

Overseers ap- 2. Every overseer shall be appointed by the county commis-
1
h?,

1

!^
ed
J
early sioners ; and the clerk shall issue a notice, expressing therein

uy eo. com- . , _

,

#
>io

m'rs; their the name at the stream, the distance he is to work thereon and

iecu-o Sme tne nanc^ s appointed under him, and the sheriff shall serve the

rules as 'over- same upon him, under the same rales as notices are served upon
seers of roads, overseers of roads : and the overseer and hands, upon receiving

s. 2. tiiree days previous notice from tne commissioners, shall pro-

ceed to work upon and clear out such river or stream, subject

to the same rules and double the penalties imposed by law upon
overseers and hands working upon public roads ; and no over-

seer or hands appointed to open and clear out navigable rivers

and streams shall be compelled to work on public roads. And
the county commissioners thereafter shall annually appoint

overseers, and assign such hands as they may judge proper, to

work on the rivers and creeks, and keep in repair any slopes

erected or to be erected ; and such overseers and the hands
assigned, for a failure o** duty shall be subject to all the penal-

ties imposed by law upon overseers of roads and the hands
liable to work thereon.

County com- 3. The county commissioners appointing the commissioners

maTdirect ma
.Y

°^ rect them to purchase or hire a flat with a windlass and
flats, &c, to the appurtenances necessary to remove loose rocks and other
be procured.—

tilings, which may by such means be more easily removed, and
s. 3. allow the same to be paid for out of the county funds.

Power of co. 4. The county commissioners of the counties of Johnston,
commission- Wayne, Lenoir and Craven, at the first meeting which shall be
ersof John- . , a' ' .

'

. .,
i ,• i ±- t i

ston, Wayne, held tor their respective counties alter the first day ot July,
&c, as to mav yearly appoint and lay off, in convenient districts, all the
.Ngusg river •/•/«/ i i j * s

E. c, c. loo, inhabitants of their counties, respectively, resident above Spring
s ' 4 - Garden on both sides of Neuse river, within such distances of

the river as the said county commissioners shall appoint ; and
for each district appoint some person as overseer, who shall

cause all persons, within the district allotted to him, liable to

work on public roads, to work at least six days in every year

on the river, unless the county commissioners shall otherwise

direct; during which time he shall cause that they be employed
in removing all logs, brush and other obstructions to the navi-

gation ; and for neglect he shall be deemed guilty of a misde-

meanor : and every person liable to work as aforesaid, or send

hands, who shall fail when warned, (as hands are for working
on roads) to appear and work, with such tools as the overseer

shall direct, shall pay for each day, one dollar, to be recovered

and applied in the same manner as fines for failing to work on
public roads: Provided, however, that nothing contained in

this section shall abridge, or interfere with, the rights and privi-

leges of the Neuse Kiver Navigation Company.
Streams to be 5. The county commissioners may appoint commissioners to

districts

iut

One
examme and lay off the rivers and creeks in their county

;
and

fourth to be where the stream is a boundary between two counties, may lay
le

a
f
g

0pen
|
or °^' ^e same on ^Qir side >

i ri doing so, they shall allow three-

fourths for the owner of the stream for erecting slopes, dams,
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and stand? ; and one-fourth part, including the deepest part, fish.— e. C,

they shall leave open for the passage of fish, marking and des-
c# 100

'
8

*
5 -

ignating the same in the best manner they can ; and if mills

are built across such stream, and slopes may be necessary, the

commissioners shall lay off such slopes, and determine the

length of time they shall be kept open ; and such commission-

ers shall return to their respective county commissioners a plan

of such slopes, dams, and other parts of streams viewed and
surveyed.

6. If any person shall obstruct the free passage of boats, by obstructing
Hinnr +ror»o r\r \\\t q n xt rttlifky mocma \xrVi n fovav no eViall Y\& boats by iell-felling trees, or by any other means whatever, he shall be }><»tBby

^ 1112!* trGGS G£C
deemed to be guilty of a misdemeanor. misdemeanor?

7. The commissioners appointed by the county commission- —R.C., c ioo,.

ers to examine and lay off the rivers and creeks within the Dutyofeom-
county, or where the stream is a boundary between counties, missioned t0

pursuant to the provisions of the first section, shall have power streams and

to lay off gates, with slopes attached thereto, upon any mill- lay off gates

dam built across such stream, of such dimensions and construe- isss-'Sf o7~26

tion as shall be sufficient for the convenient passage of floating s. l.

logs and other timber, in cases where it may be deemed neces-

sary by the said county commissioners; and they shall return

to the county commissioners appointing them a plan of such

gates, slopes and dams in writing.

8. Upon the confirmation of the report made by the com- Keport made

missioners, and notice thereof given to the owner or keeper of
8̂5g

n
,

fi

9

rmed '

said mill, it shall be his duty forthwith to construct, and there- 26, s. 2.
'

after to keep and maintain, at his expense, such gate and slope,

for the use of persons floating logs and other timber as afore-

said, so long as said dam shall be kept up, or until otherwise

ordered by the county commissioners.

9. The commissioners at any time thereafter appointed as Gates, &c, in

aforesaid, when they may deem such gate and slope no longer diTontinued
necessary, may report the fact to their respective county com—1858-'9, c.

'

missioners, and said county commissioners may order the same 26
'
s- 3 *

to be discontinued.

10. Any owner or keeper of a mill, whose dam is across any Penalty on

such stream, and who shall fail to build agate and slope therein, foTfaiwIo
111

or thereafter to keep and maintain the same as required under make gates,

this chapter, shall be guilty of a misdemeanor. f^s!^
8
."

9
'

CHAPTER 104.

ROADS, FERRIES AND BRIDGES.

Section

1. What shall be public roads and

ferries. Trustees of townships

and county commissioners to es-

Seotion

tablish and discontinue roads, fer-

ries and bridges.
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Section

2. Ferries or roads, bow established,

altered and discontinued.

3. Board may order bow costs shall be

paid.

4. Boads, bow laid out.

5. When changed, how received.

6. How persons may turn roads on

their own lands.

7. Overseers of highways annually ap-

pointed and hands assigned.

Their dirty. Notice of appoint-

ment. Not bound to serve more

than one year in three.

8. Clerk of board to furnish constable

with orders appointing overseers

within ten days. Constable to

apply at clerk's office for summons
and serve them. Penalty for neg-

lect.

9. Overseers to summon hands.

10. Penalty for failure to work on public

roads. Proviso.

11. Notice, how served.

12. Overseer competent to prove notice

to hands.

IS. No person excused from working,

but by board of trustees.

14. Overseers may apportion road

among hands. But still liable for

any default.

15. What to be width of roads and

causeways.

36. Timber and earth taken from ad-

joining lands.

17. Owners may petition board of trus-

tees for pay.

18. Footways and hollow bridges made
where board of trustees may order.

Order presumed after ten years'

use.

19. Sign-posts at fork of roads, to beset

up by overseers. Penalty for neg-

lect.

20. On persons removing or defacing

posts or mile-marks.

21. Overseers to measure and mile-mark

roads.

22. Penalty on overseers for general

neglect of duty.

28. Bridges to be erected at county ex-

pense.

24. Contracts to build bridges binding

on county.

25. Owners of mills and ditches to keep

up bridges, when.

Section

26. Penalty for neglect.

27. Toll-bridges allowed by board

of trustees, when. Builders to

keep them in repair, or forfeit

toll, and be indicted.

28. Tolls of ferry regulated by board

of trustees. Penalty for neglect

to keep it up.

29. Owner may build toll-bridge at his

ferry. Draw in bridge, when
made.

80. Bonds of keepers of ferries and

owners of toll-bridges taken by

board of trustees. Persons in-

jured may recover damages.

81. Penalty for keeping ferry, &c., with-

out authority. Proviso for mail

carriers.

82. Fastening vessel to float-bridge,

penalty.

83. Eailroad companies, &c., to keep

draw in bridges.

84. Owners of steamboats, &c, to no-

tify owners of bridges, to con-

struct draws. Penalty for neglect.

85. Counties to construct draws, when.

36. Eailroad companies, &c, to keep

bridges over oounty road. Penalty

for failure.

87. Duty of solicitors to prosecute for in-

juries to bridges.

88. Cart-ways, in what cases, and how
obtained. Proceedings therefor.

89. May be changed or discontinued,

and gates and bars erected, &o.

Penalty for injuring them.

40. License to ereet gates across public

roads, how obtained.

41. Who exempt from working on

roads.

42. Expenses borne by whole county,,

when.

43. Eoad steamers may run upon public

roads.

44. Vessels not to be fastened to bridges,

&c.

45. Duty of township trustees to lay out

roads to churches, &c.

46. Petition for the same.

47. Manner of laying out the roads.

48. Duty of board of trustees.

49. Not to affect public roads and cart-

ways.

50. Obstruction of road a misdemeano r.
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1. All roads and ferries that have been laid out or appointed What shall be

by virtue of any act of assembly, or any order of court, are ana^mics^
hereby declared to be public roads and ferries ; and from time Trustees of

to time, and at all times, the boards of trustees of the town- townships and

i • tit i
'

' /» • • i ii i ^ii county com-
ships and the boards of county commissioners shall have tuii missioners to

power and authority within their respective counties to appoint «?tabll«h and
r

, ; , n
J , ii. r

n it j i
discontinue

and settle terries ; to order the laying out ot public roads where ferries, roads

necessary; to appoint where briJges shall be made; to discon- p
1(

],
briclg^r~

tinue such roads and ferries as shall be found useless ; and to ».' i.—im-'h,
alter roads so as to make them more useful.

t^Ir
5

'
8

<>o

4 '
—

2. The said boards shall not establish any ferry, or order the n, 16,*17, is!

laying out of any public road, or discontinue or alter such road Femes and
£ i •.• • -.- A -, i ., roads, how

or terry, unless upon petition m writing. And unless it appear established,

to the board that every person, over whose lands the said altered, or dis -

road may pass, or whose ferry shall be within two miles of the R°.

n
c
°
e? lbT,

place at wliich the other ferry is prayed to be established, shall s. 2.

have had twenty days' notice of the intention to file such pe-

tition, the same shall be filed in the office of the clerk of the

board until the succeeding meeting of the board, and notice

thereof be posted during the same period at the court-house

door ; at which meeting the board shall hear the allegations set

forth in the petition ; and if sufficient reason be shown, the

board shall appoint and settle, or discontinue the said ferry, or

order the laying out, or discontinue or alter the said road, as

the case may be.

3. In all such applications, the board may decree how and Board may

by whom the costs shall be paid; and if any person shall ap oosts^haU be
peal from the judgment of the board on such petition, he shall paid. Appeal.

give bond to the opposing party as provided in other cases of ^i
'-

B.
8.°"

appeal, and the Superior Court shall hear the whole matter

anew.
4:. All roads shall be laid out by a jury of freeholders, to the Roads, how

greatest advantage of the inhabitants, and with as little preju- c^k/i"?*
dice as may be, to lands and inclosures; which laying out, and
such damage as private persons may sustain, shall be done and
ascertained, by the same jury on oath; and all damages by
them assessed, shall be deemed a county charge.

5. Whenever, upon petition of any person, a road shall be ^h
f
n chans-

changed, and, as a condition thereof, it shall be required by the ceived.—R.~

board of such petitioner, that he put the proposed road in good c -> c- 101
»
s - 5 -

condition, he may, at any time thereafter, tender the same to

the overseer, who shall receive it. if it be in such condition as

is required for highways; and, if not. shall reject it; and, in

either case, he shall report and certify the fact to the board
where the same may be considered ; and the board shall hear
all persons interested in the matter of receiving or rejecting

the road ; and the decision of the board shall be conclusive as

to the condition of the road ; but the old road shall not be
closed until it be discontinued by order of the board.

6. In addition to the mode prescribed in the second section How persons

of this chapter, for turning roads, the following method may maytumroads
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i°

n
^t? ^

11 ^e observed by any one who desires to change a road from one

c?ioi

—
s. 6.

' part of his land to another part, namely : Such person shall lay

out the same, and after patting it in such good condition as

highways are directed to be, shall apply to a justice of the

peace, who thereupon shall notify the overseer of the road, and
summon two freeholders to meet on the premises at a given
day ; and the said freeholders, being duly sworn to that effect,

shall, with the justice, view and examine carefully the road
which is proposed in place of the other, and all matters and
facts tending to show whether the change should be allowed

;

and they shall report in writing subscribed by them, the result

of their consideration to the next meeting of the board, which
may confirm or reject their report : Provided, always, that

such justice and freeholders shall be disinterested in the land,

and not of kin or affinity to the applicant.

Overseers of 7. There shall be overseers of all the common highways or
M£|jws an- pU i3]j c road s \n the State, who shall be appointed annually, or

pointed and as often as may be necessary, within every county, by the town-

d
d
Thefr

gn" S^P board of trustees thereof, who shall divide the roads into

duty. Notice portions of convenient length ; and each overseer shall have
of appoint- assigned to him some one of such portions, which he shall keep

Not bound to in good repair, and for that purpose shall have allotted to him
serve more certain hands to work the same. Such overseer shall serve,

inThree.—E. and be liable as such for neglect of duty, until he shall be re-

C., c -
i01^-?. lieved by the board, which shall be done only upon his showing

that his road is in good condition as prescribed by law : Pro-
vided, however, that he shall not be responsible for any insuf-

ficiency of the road, until ten days after the notice of his ap-

pointment is served upon him, as is hereinafter directed : And
provided, also, that he shall not be compelled to serve longer

than one year in every three, if he shall faithfully discharge

his duties as overseer for such year.

Clerks in lo 8. The clerk of the township board of trustees, within ten

furnish con-° days after the rise of the board, shall furnish the constable
stable with or- with two copies of each order appointing overseers of roads,

fng
S

ovlraeera! that mav bave been made during the sitting of the board .

Constable to And the constable shall apply at the office of the clerk, within

cfe$'s
at

oince ten days a^ter &« rise of every meeting of the board for

for orders, such orders, and, on receiving them, shall, within twenty days,

themhTIo serve each overseer of roads with a copy of the order, or leave

days. Penalty the same at his usual habitation ; and the other copy shall return

8heriffs^oT

and
to tne next meeting °f the board of trustees, with the date of

neglect.—R. its reception by him, and the date of the service, indorsed
C, c. ioi, s. 8. thereon, or the date when it was left at the residence of the said

overseer. And if either the clerk or constable shall fail to

perform any duty enjoined on him by this section, he shall for-

feit ten dollars to the county, to be recovered at any time, by
scire facias at the instance of the solicitor, who shall prosecute

the same in the name of the State.

Overseers to 9. It shall be the duty of the overseer of public roads, three
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days before the day of working, to summon all males between summon

the ages of eighteen and forty-five within the district, to meet j^ds.—1866,

at such times and places as to the overseer shall seem conven-
ient, for the repairing or making of such roads as may be

necessary ; and the overseer shall, at the same time, give notice

to each person what kind of tools they shall bring and work
with on the road. And whoever shall, upon such summons,
neglect the duty or any part thereof, required of him, shall

forfeit and pay two dollars per day for each person or hand so

neglecting or failing therein, which may be recovered of the

father or guardian, having funds, if the person failing be a

minor.

10. If any person liable under existing laws, to work upon Penalty for

the public roads, shall wilfully refuse to work upon said roads, n public^'

°

r

after being legally summoned for that purpose, or if said per- roads.—1870-

son or persons so liable to work as aforesaid shall attend at the '

c

place and time designated in the notice or summons from the

overseer, and wilfully refuse or neglect to work on said road,

the person or persons so offending shall, for every such offence,

be deemed guilty of a misdemeanor, and upon conviction before

a justice of the peace, shall be fined not less than two nor more
than five dollars ; Provided, however, That this section shall not Proviso.

be construed to affect any person liable to work as aforesaid,

who shall furnish a good hand to work in his stead, or who for

each day notified to attend, shall pay to the overseer the sum of

one dollar, to be expended for labor on the road.

11. When an overseer shall not be able to personally notify Notice, bow
the persons aforesaid, three days before the day appointed for n

erve(
\'m

R>

working the road, he shall leave at the house of each person a io.'

written summons, specifying the day on which they are required

to attend, the place of the road to be worked, and the kind of

tools to be brought or used: and the said written summons,
left as aforesaid, shall be deemed sufficient notice to the persons
required to be notified, to every intent and purpose : and all

penalties recovered by an overseer, for default of working on
the road, shall be applied uy him to the repair of the road of

which he is, or may have been, overseer.

12. Overseers, whenever compelled to warrant their hands, Overseers

for neglect of their duty, shall be competent witnesses to prove —^notice*
notice to them ; and if any defendant shall be unable to dis- to bands.—E.

charge the judgment and costs that may be recovered against
Jj»

c
>
101

»
s -

him, the costs shall be paid by the county.
13. No persons, between the ages prescribed shall be ex- No person ex-

empted from working upon the public roads, except such as ŵ w?ut
shall be exempted by the General Assembly, or by the board by board of

of township trustees, on account of personal infirmity ; of c.^cfior^'
which the said board shall be the sole judge. 12.'

14:. The overseer, if requested by a majority of the work- Overseers

men on the road assigned him, mav, in his discretion, lay off m&Z apportion
,, , . , 9 _ ' •'

'
. fill road among

the road in equal portions for the convenience of the laborers, hands. But

who shall finish his or their part, in a time agreed on between still liable for



792 KOADS, FERRIES AND BRIDGES. [CHAP. 104.

any default.— him and each person, and on default of any agreeing party, the
R..C., c - 101

» overseer shall cause such part to be finished by the labor of
other persons ; and by warrant maj recover the value thereof

to his own use : Provided, that the time agreed on shall not
exceed ten days; and that nothing in this section contained
shall be a defence to the overseer, when prosecuted for default

concerning the condition of the road.
what to be 15. All roads shall be laid off at least twenty feet wide; and

anVcause-*
* where, by the overseers, it may be deemed expedient to make

ways.—R. C, or repair causeways on the same, they shall be at least fourteen
c oi, s.

. feet wide; and earth, necessary to raise or cover them, shall be
taken from either hand, so as to form a drain on each side of

the causeway. And the overseers shall cause to be cut and
completely cleared all stumps and runners, for the width of

sixteen feet, in the centre of the highways under their care

;

and they shall make, of the same width, necessary bridges

through swamps and over small streams of water.

Timber and 16. Overseers may lawfully cut poles and other necessary
earth taken timber, for repairing and making bridges and causeways. And
irom aciioininsf

~ " ~
«

lands.—E. c, whenever earth shall be needed on a public road, and it cannot
c. 101, s. 15. De conveniently procured on either side of the causeway, the

overseer may lawfully take the earth from any adjoining laud.

Owners may 17. The owner of the land or timber thus used may file his

of trustees
0ard

Petiti°n before the board of township trustees of the county
for pay.—R. wherein the injury is done ; and, for damages sustained thereby,
q., c. 101, s.

|-|ie board shall make the petitioner adequate compensation :

Provided, that this and the preceding section shall not apply

to the lands adjoining or contiguous to the causeway, or great

road, leading across Eagle's island to Wilmington.
Footways and 18. Every overseer of the road, when the township board oi

made wharf
68

trustees may so direct, shall cause to be made and kept in re-

trustees may pair, for the convenience of travelers on foot, good and suf-

Order of tms- icieut footways over all swamps and streams of water that

tees presumed may cross that partof the road allotted to him ; and, when the

i™»SL t? board shall so direct, shall also erect and keep hand-rails on
y ** LIS©. ""Xw*

i • i niilii*#i • 1 /• l i

C, e. lot, s. each side oi all hollow bridges situate ou such part ot the road

:

17, Provided, that, at all places where footways and hand-rails, at

hollow bridges or over swamps and streams of water/shall

have been commonly used, for the space of ten years next pre-

ceding any period within three years before presentment made
or indictment found for want of such footways or hand-rails

the same shall be conclusive evidence of an order theretofore

made by the board, that they shall be erected and kept up, sub-

ject to be rebutted only by producing an order dispensing with

them made within three years next before such presentment.

Si^n-posts at 19. Overseers shall cause to be set up, at the forks of their
fork of roads, respective roads, a post or posts, with arms pointing the way
o verseers!

P 7
of each road, with plain and durable directions to the most

Penalty for public places to which they lead, and with the number of miles
ncfflect.— R. T ,i

r
, i i l j aCC ioi, s. Irom that place as near as can be computed ; ana every overseer,

*8. who shall, for ten days after notice of his appointment, neglect
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to do so and to keep the same in repair, shall forfeit and pay

for every such neglect ten dollars.

20. xiny person, who shall wantonly remove, knock down, On persons re-

or deface the said posts, arms, or any mile-mark, shall, for every ^^ff postsor
such offence, forfeit and pay to the State ten dollars ; and, mile-marks.—

moreover, be deemed guilty of a misdemeanor.
jf'/g''

° 101
'

21. Every overseer of a road shall cause the same to be ex- overseer to

actly measured, where it has not already been done, and at the measure and

end of each mile, shall mark in a plain, legible, and durable roads.—R. C,
manner, the number of the miles,—beginning, continuing, and c - 101

>
s

-
20 -

marking the numbers, in such manner and form as the board

of trustees shall direct ; and every overseer shall keep up and
repair such marks and numbers of his road. If an overseer

shall neglect any of the duties prescribed in this section, fur

the space of thirty days after his appointment to office, he shall

forfeit and pay four dollars, and the like sum for every thirty

days thereafter the said marking may be neglected.

22. Every overseer who shall neglect to do any other duty, renalty on
__" . _•' - nvp>rsf>f>r tor

nesr-

overseer
by this chapter directed to be done, or who shall not keep the general

roads and bridges clear and in repair, or shall let them remain i|
ct

r
of du

1

t

5{

—
uncleared or out of repair, during the space of ten days, unless s .*2i.'

hindered by extreme bad weather, shall forfeit for every such

offence four dollars, and be liable for such damages as may be

sustained : Provided, always, that nothing in this section con-

tained shall excuse any neglect of duty by an overseer, as the

same is prescribed in any other part of this chapter.

23. When a bridge shall be necessary, and the overseer with Board of trus-

his assistants cannot conveniently make it, the township board have bridges

of trustees, with the concurrence of the county commissioners, erected at

shall contract for the building, keeping and repairing thereof, p°nse
7—K c,

and levy the charge on their county ; and when bridges shall c. 101, s. 22.

be necessary over any stream which divides one county from
another, the commissioners of each shall join in agreement for

building, keeping and repairing the same; and the charge
thereof shall be defrayed by both counties, in proportion to the

number of taxable polls in each.

24. Every contract and order, by the board of township Contracts to

,
'{ . .

*~
j. 1 •

'. in build bridges
trustees ana county commissioners entered into or made, for binding on

or concerning the building, keeping or repairing bridges, in county.—B.

such manner as to them shall seem most proper, shall be valid 23.'
' '

against the county.

25. It shall be the duty of every owner of a water-mill, Owners of

which is situate on any public road, and also of every person, ditcheTon and
who, for the purpose of draining his lands, or for any other across roads to

purpose, shall construct any ditch, drain or canal across a pub- bridges!—B.
lie road, respectively, to keep at his own expense in good and c, c. 161, s.

sufficient repair, all bridges that are or may be erected or at-
24-

tached to his mill-dam, immediately over which a public road
may run; and also to erect and keep in repair all necessary

bridges over such ditch, drain or canal on the highway, of the

width required for other bridges across the highway, so long as



794 EOADS, FERRIES AND BRIDGES. [CHAP. 104.

Penalty for

neglect.—R.
C, C. 101, 8.

25. ...

Toll-bridges
allowed by-

trustees,

when. Build-
ers to keep
them in repair,

or forfeit toll

and be indict-

ed.—B. C, c.

101, s. 26.

Tolls of ferry

regulated by
board of trus-

tees.

Penalty for

refusing to

keep it up.

—

C, c. 101, s.

27.

Owner may
build toll-

bridge at his
ferry.

Draw bridge,
when made.

—

K. C, c. 101,
s. 28.

they may be needed by reason of the continuance of said mill,

or mill-dam, ditch, drain or canal : Provided, that nothing
herein contained shall be construed to extend to any mill which
was erected before the laying off such road, unless the road
was laid off by the request of the owner of the mill : And pro-
vided further, that the duty hereby imposed on the owner of

the mill, and on the person cutting the drain or canal, shall

continue on all subsequent owners and occupiers of the mill,

and on all subsequent owners and occupiers of the property,
for the benefit of which the said ditch, drain or canal was cut.

26. Every person, who shall neglect to do his duty as directed

by the preceding section, or shall let remain out of repair any
such bridge, for the space of ten days, unless prevented by un-
avoidable circumstances, shall forfeit, for every such offence,

twenty dollars, and be liable for such damage as may be sus-

tained.

27. Whenever, from the rapidness or width of any stream,

it may be too burdensome to build and keep up a bridge across

the same, at the expense of those who are taxable for that pur-

pose, the township board of trustees of the county, or counties

chargeable therewith, may jointly and severally (as the case

may be) contract for the building thereof, by allowing the

builder to take tolls, at such rate and for such time, on all per-

sons, horses, carriages, and other things passing over the bridge,

as may be agreed on between the board of trustees and the

builder ; which tolls shall be common to all persons. And such
bridges shall be built in the manner the board or boards may
direct, and shall be kept in good repair by the builder, his heirs

and assigns, during the time the tolls are to be enjoyed : and
in default of complying with the contract, the builder, or others

who may succeed to his rights and enjoy the tolls, shall be
deemed guilty of a misdemeanor.

28. The board of trustees of each township shall, once a year,

or oftener if necessary, at the meeting to be held next after the

first day of January, rate the prices of such ferries as shall be
kept within their respective townships; and any ferry keeper
who shall ask, demand, or receive a greater price for ferriage

than shall be rated by the board of trustees, shall forfeit and
pay five dollars for every offence, to the party aggrieved. And
every person who owns a public ferry, and refuses to keep it

up at the rates allowed by the board, shall for every such offence

forfeit five dollars.

29. In all cases, where the proprietor of a ferry shall prefer

building a good and substantial bridge over any watercourse

instead of keeping a ferry, he may do so; and may claim and
hold such bridge under the same rights, and in the same man-
ner, by which the ferry is claimed and held, and under the same
rules, regulations, restrictions and penalties as other toll-bridges,

allowed by the twenty-seventh section of this chapter: Pro-
vided, nevertheless, that no .more toll shall be demanded for

passing any such bridge, than is granted bylaw for the ferriage,
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unless by agreement with the board of trustees : And
provided, further, that, in all such bridges, the proprietor shall

erect a draw, where the free navigation of the stream may re-

quire it.

30. The board of trustees of each township shall compel every Bonds of own-

person that may own a toll-bridge, or keep a public ferry, within OT
^°J5f^

8*

the county, to give bond with good security, in the sum of one bridges to be

thousand dollars, payable to the State of North Carolina, con- i
aker

i
b
I\

,. . , , i .n it ii-i • i board of trus-
ditioned that he will constantly keep such bridge in good re- tees. Persons

pair, or, as the case may be, provide and keep good and suf- injured may

licient boats, or other proper craft, always to be well attended, ages.—R, 0„
for the passing of travelers or other persons, their horses, car- c - 101

>
s

-
29-

riages and effects ; and will indemnify and save harmless ever}7

person who may be endamaged, by reason of any default in

his undertaking. And if any person shall receive damage, be-

cause such ferryman, or keeper of a toll-bridge shall not have
complied with the condition of his bond, he may bring suit

thereon in the name of the State, and recover his damages.
And if any person shall be detained at any public ferry, by
reason of the ferryman not having sufficient boats or other

proper crafts and hands, or by his neglecting to do his duty in

any other respect, he may recover before a justice of the peace,

against such ferryman, the sum of ten dollars, as a penalty for

every such default or neglect.

31. If any unauthorized person shall pretend to keep a ferry Penalty for

or to transport for pay any person or his effects, within ten ieepin %.£eri7'
miles of any ferry on the same river or water, which thereto- authority.

fore may have been appointed, he shall forfeit and pay two dol-

lars for every such offence, to the nearest ferryman : Provided, proviso for

that any person who may contract for carrying the mail, may mail carriers,

keep a boat for the sole purpose of transporting the same, and s
.*
3o."

°*
'

such passengers as may travel in the coach therewith, across

any ferry; but such contractor shall not transport across such
ferry any other passengers than such as travel by the coach.

32. No person shall fasten any decked vessel to a float Fasteninffves-
bridge, on pain of forfeiting fifty dollars ; which, in the case seis to float-

of a bridge that crosses a county line, may be recovered in ^f^lg ^
en~

either county. c. 161, c.' 31.'

33. Railroad, plank-road, and turnpike companies, erecting
Railroad C0,8

bridges across watercourses, shall attach and keep up good and &c, to keep'

sufficient draws, by which vessels may be allowed conveniently 5
r

fXe
n—r

to pass. "

c, c. ioi, s.

34. Owners of steamboats or other craft, who may intend to ^
2 -

f
navigate any river or creek over which any person may have a steamboats,

bridge, may give three months' notice thereof in one of the &c -' t0 notify

public journals of the State, published nearest the river or bridges, to

creek intended to be navigated, and to the owner of said bridge, construct

to construct a draw of sufficient width to allow the passage of aity foVneg-"

the boat which is to be used ; and if the owner of the said lect.—R. c,

bridge shall not, within three months from the date of the no-
c

'
'

8 '

tice, construct the required draw, he shall forfeit ajid pa}' to the
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Counties to

erect draws,
where neces-
sary.—E. G„
c. 101, s. 34.

Railroad co's,

&c, to keep
bridges over
county roads.
Penalty for

failure.—R.
C, c. 101, s.

35.

Duty of
solicitors

to prosecute
for injuries to

bridges.—R.
C, c. 101, s.

36.

Cart-way, in"

what cases,
and how ob-
tained. Pro-
ceedings
therefor.—E.
C, c. 101, s.

37.

person so notifying, if he be thereby prevented from navi-

gating the watercourse, fifty dollars; and shall be further sub-

ject to the like penalty, under like circumstances, for every
three months default thereafter.

35. The county or counties which may erect bridges shall,

by their commissioners, provide and keep up draws in all such
bridges, where the same may be necessary fra allow the conve-

nient passage of vessels.

36. Railroad, plank-road, and turnpike companies, each,

shall keep up, at their own expense, all bridges on or over

county, or incorporated roads, which they have severally made
it necessary to be built, in establishing their respective roads

;

and on failure to do so, shall be deemed guilty of a misde-

meanor, and, on conviction thereof, be fined, and execution

may issue for fine and costs ; and moreover shall forfeit and
pay twenty-five dollars.

37. The solicitors of the Superior Courts are authorized and
directed to institute suits in the name of the State, in the coun-

ties wherein the injuries may be done, for the recovery of dam-
ages, against all persons, who shall wilfully or negligently injure

any public bridge belonging to or situate in any county or coun-

ties, by forcibly running any decked vessel, boat or raft against

the same ; by cutting trees or timber in the rivers or creeks

above such bridges, or by any other manner or means whatso-

ever. In case the injury is done to two counties, the action

may be brought in either for the entire damage ; and the dam-
ages which may be recovered shall be for the use of the county
or counties injured; and if the plaintiff fail, the costs shall be

paid by the county or counties for whose use the suit is brought,

and in the same proportion in which the recovery would be di-

vided.

38. If any person be settled upon or cultivating any land, to

which there is leading no public road, and it shall appear neces-

sary, reasonable and just that such person should have a pri-

vate way to a public road over the lands of other persons, he
may file his petition before the trustees of the township pray-

ing for a cartway to be kept open across such other person's

lands, leading to some public road, ferry, bridge or public land-

ing ; and upon his making it appear to the board that the ad-

verse party has had twenty days' notice of his intention, the

board shall hear the allegations of the petitioner; and if suf-

ficient reason be shown, shall order the constable to summon a

jury of twelve freeholders, to view the premises, and lay off a

cart-way not less than fourteen feet wide, and assess the dam-
ages the owner of such land may sustain thereby ; which, with

the expense of making the way, shall be paid by the petitioner;

and the way shall be kept open for the free passage of all per-

sous, on foot or horseback, carts and wagons : Provided, that,

if the notice aforesaid shall not have been given, the board

shall cause such petition to be filed with their clerk until their
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next meeting when they shall proceed to hear and determine

the same.

39. Cart-ways, laid off according to the preceding section, Maybe
may be changed or discontinued upon application by any per- changed or

son concerned, under the same rules of proceeding as they may
all̂ gateTor

'

be first laid off, and upon such terms as to the board shall seem bars erected,

equitable and just. And any person, through whose land a f r 'injuring
ty

cart-way may pass, may erect gates or bars across the same; them.—E. c,

and if any person shall leave open, break down, or otherwise
c

'
'

8
'
38 '

injure such gates or bars, he shall forfeit and pay, for every

such offence, ten dollars to the person erecting the same or his

assigns of the land ; and, if the offence shall be maliciously

done, he shall be deemed guilty of a misdemeanor.
40. Any person desirous to erect a gate across a public road License to

may tile his petition before the township trustees of the town- erect
^.e

\
ship where the road lies; whereupon publication shall be made waysfhof ot>-

at the court-house until the next succeeding meeting, of such taiP®d-~3*- c ->

application, specifying the road, the place for the gate and name ' '

of the petitioner; and all persons interested in the convenient

traveling or transportation on said road, shall have leave to ap-

pear and defend, demur, or plead to said petition ; and if, at

that meeting, it shall appear that such publication has been
made, the trustees may, at their discretion, authorize the peti-

tioner, at his cost, to erect a gate as prayed for.

41. The following persons shall be exempted from working who exempt

on roads, namely: justices of the peace, constables, keepers of from W0]"kmg

it • A -if
J

• •
j. \ j -i ~ on roads.—K.

public grist-mills, county commissioners, teachers and pupils ot c., c. ioi, e.

schools, and lock-keepers on the Dismal Swamp canal. 40 -

42. The expense of building and keeping up public bridges Expenses

in the several counties of this state shall be borne by the whole
JSJoK people

people of each, and not by the people of the township sepa- of county,

rately, in which such bridges may be situated ; and it shall be ^n
en

'7[a
869~

the duty of the commissioners to adjust this burden equally

among the people of the respective counties, and they shall

exercise a due supervision over the action of the respective

township trustees, so as to prevent the boards of any township
from establishing any unnecessary number of bridges in their

respective townships.

43. It shall be lawful for any person or persons to run and Koad steam-

use traction engines and road steamers upon the public roads era may run
. rr ,,Nn rV r r upon public
in JNorth Carolina. roads.—1870-

44. No person shall fasten any vessel or other craft to any '^h c
\
16

6̂t t

bridge, or so near thereto that such vessel or other craft shall be fastened to

float against said bridge, on pain of forfeiting twenty dollars fS^e8
'
*c -

"

./. ° , j , i ii . x.

r n . n &
/.,

J
1 , - 1858, c. 58, s.

it a vessel, and ten dollars it a flat or smaller craft, one half i.

to the person warranting for the same, and the other to the
county treasurer for the use of the county, which, in the case

of a bridge that crosses a county line, may be recovered in

either county.

45. The township board of trustees in each township of the Duty of town-

several counties of the State be and they are hereby authorized
ship tru&tees
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to lay out ancj empowered in their respective townships to order the lay-
roads to .

r
, , .

,

i . r, „
i u

churches, &c. mg out oi any and all necessary roads to and from any church
—1872'3, c. or ther place of public worship in their said townships, to dis-

continue such roads when they may be found useless, and to

alter the same so as to make them more useful.

Petition for 46. The said township board of trustees shall not order the

i872-^
ri

c.T89 laying out of any such road or discontinue or alter the same
s.2. except upon petition, in writing, nor shall they hear any

such petition, unless it may be made to appear that every
person over whose lands the said road may pass shall have
had twenty days' notice of the intention to file such pe-

tition, by personal service of notice in writing, or if the owner
be unknown or there be no owner, agent or attorney of such

owner resident in this State, then by notice thereof posted up
at the court-house door of the county in which the township
is situate and at two public places in the township for the space

of twenty days ; and upon the hearing of the petition, if sufficient

reason be shown, the said township board of trustees shall

order the laying out or discontinue or alter the said road as

the case may be.

Manner oflay- 47. All roads hereby provided for shall be laid out to the

—1872-' 3° c.

S
' greatest advantage of the inhabitants and with as little preju-

189, s. 3.
' dice as may be to lands and inclosures within twenty days from

the notification of their appointment by three disinterested

freeholders, to be appointed by the said township board, and
such damage as any individuals may sustain shall be ascertained

by the said freeholders, and a report thereof with the proceed-

ings had by them, be made to the said township board of trus-

tees ; and all damages so asessed by the freeholders shall be paid

by the petitioners, and until paid there shall be no confirmation

of the report of the freeholders, and such laying out shall be

of no effect.

Duty of board 48. In all such applications the township board of trustees,

lsV^Tis*) or ™ case ot' aPPea^ tne court of final resort, may decide how
s. 4. ' and by whom the cost shall be paid ; and any person dissatis-

fied with the judgment or decree of the township board of

trustees may appeal to the board of county commissioners, from
whose judgment or decree like appeal may be had to the Su-

perior Court, and in every case of appeal the whole matter

shall be heard anew.
Not to affect 49. The last four sections of this chapter shall not be con-

Sc.—
C

i8?2-'3, strued to alter, modify or affect any law now in force touching
o.i89,s.5. public roads and cartways; and the right of way herein pro-

vided for shall terminate whenever the church or place of public

worship shall cease to be used as such.

Obstruction of 50. If any person shall wilfully alter, change or obstruct
road^a^nisde- any roa(} leading to aud from any church or other place of

-'3, c.^189, s.6. public worship, whether the right of way thereto be secured

in the manner herein provided for by purchase, donation or

otherwise, such person shall be deemed guilty of a misde-
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meanor, and upon conviction thereof shall be fined or impris-

oned, or both, at the discretion of the court.

Section 1. 1 Ire., 432; 5 lb., 369 ; Bus., 245 ; 4 Ire., 318 ; 11 lb., 647 ; 3 Ire.

168 ; 11 lb., 647 ; 2 Jones, 47 ; 5 Jones, 236 : 8 lb., 284 ; Winston, 269.

Sec. 2. 7 Ire., 365 ; 1 Car. L. E., 249 ; 3 Ire., 108 ; 3 Hawks 599 ; 1 Ire., 432

2 D. & B., 451 ; 2 D. & B., 547 ; 6 Ire., 162 ; 2 Ire., 16S ; 3 Hawks, 312 ; 11 Ire., 9

Sec. 6. 2 D. & B., 547 ; Bus., 387.

Sec. 7. 8 Ire., 436 ; 1 Jones, 133 ; 2 Jones, 48 ; 11 Ire., 278.

2 Car. L. E., 633 ; 1 Jones, 231.

11 Ire., 94; 8 Jones, 233.

Ire. Eq., 613.

11 Ire., 371.

2 Hawks, 349.

3 Ire. Eq., 613.

Ire. Eq., 613.

9 Ire., 15.

Sec. 11.

Sec. 15.

Sec. 18.

Sec. 22.

Sec. 25. i

Sec. 27.

Sec. 29. 1

Sec. 29.

CHAPTER 105

SALABIES AKD FEES.

Section

1. Governor and Treasurer.

2. Private Secretary of tbe Governor.

3. Chief Clerk of Treasurer. Assis-

tant Clerk.

4. Salaries of Justices ot the Supreme

Court ; to be paid quarterly.

5. Salary of Judge of the Superior

Court ; how paid. Additional

pay for holding special terms

;

how paid.

6. Judges of Superior Court to produce

certificates.

7. Secretary of State. Clerk of Secre-

tary of State.

8. Auditor. Clerk of Auditor.

9. Superintendent of Public Instruc-

tion.

Attorney General : As Eeporter of

decisions of Supreme Court. May
print copies of reports on his own
account. May contract with clerk

to furnish copies for distribution.

11. Adjutant General.

12. Salaries payable quarterly.

13. Solicitors, salary of.

14. Fees of Solicitors. Fees of Attor-

ney General in Supreme Court.

15. Per diem of county commissioners.

16. Pay of county treasurers*

17. Entry takers.

10

chi

Section

18. County surveyors and

riers.

19. Eangers.

20. Commissioners of Affidavits.

21. Sheriffs.

22. Constables.

23. Jurors.

24. Clerk of Supreme Court.

25. Eegister of deeds.

26. Justices.

27. Coroners.

28. Superior Court Clerks.

29. Attorneys.

30. Witnesses,

31. Witnesses in State case.

32. Who shall pay witnesses in State

case.

33. How witnesses' attendance to be

proved.

34. How witnesses to be paid.

35. May sue party who summoned him.

36. Mileage to county officers abolished,

37. Fees of Secretary of State.

38. Of processioners.

39. Of standard keepers.

40. Of jailers.

41. Of inspectors.

42. Of tobacco pickers.

43. Fees of notaries.

44. Dates and figures, how reckoned in

copy sheets.
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Salary of Gov- j »pHE Bajary f t ]ie Governor of the State shall be four
cnior and. ^ ****'

Treasurer.— thousand dollars per annum, and the salary of the Treasurer

ISSj!1
c

'

I
10, sna^ ^e tnree thousand dollars per annum, commencing with

their term of office, payable quarterly.

Private Seore- 2. The following f alaries and fees shall be established for the

Governor— officers herein named : The Governor shall be allowed a private

mo-'i, c. 81, secretary at a salary of seven hundred and fifty dollars per
s> !

' year, who may receive the following fees in addition, to be paid
by the persons for whom the service is rendered : For commis-
sion of a judge, four dollars; for any other commission, two
dollars ; for a testimonial, one dollar ; for suspension of a grant,

seventy-five cents; for affixing a seal to a grant, twenty-five

cents.

Chief clerk of 3. The Treasurer shall be allowed a chief clerk with a salary
Treasurer. f fifteen hundred dollars per year. He shall also be allowed

clerk
8

-
D

an assistant clerk with an annual salary of seven hundred and
K. c.^c 102, fifty dollars.

I'. 8i", s. 2.
"

' 4. Each Justice of the Supreme Court shall be allowed an
Justices of the annual salary ot twenty-five hundred dollars, to be paid quar-

bourtTobe terly : that is, on the first days of April, July, October and
paid quarterly. January, in every year.
—1868, c. 46,

5> T^e juc|gee f th e Superior Court shall each have an
Salary of annual salary of twenty-five hundred dollars, payable quar-

Srcourt?" ter]y : tnat is, on the first days of April, July,' October and
Howpaid. January, in every year, in full compensation for all judicial

^ay^or^hold- duties which are now or may hereafter be assigned to them by
ing Special the General Assembly; and for the holding of a special or

paid
1—i868

W
c

additional term of the Superior Court, the Judge presiding

46, s. 6.—1872 shall receive ninety dollars for each week, to be paid by the

county in which the special term is held, on the production of

the certificate of the clerk of the court aforesaid.

Judge of Su- 6. Every Judge of the Superior Court shall produce a cer-

to

ri

roduce
rt ^ncate from the clerk of the Superior Court for each county

certificate.— of his having held the court of the county according to law,
1868, c. 46, s. an(j for everj 8nc} 1 certificate omitted to be produced, there

shall be a deduction from his salary of one hundred dollars.

Secretary of 7. The Secretary of State shall have an annual salary of one
State. Clerk thousand dollars. He shall be entitled to the fees of his office,
of Secretary of ., , . . . . J

.. ., . , tt i ii
state.—1870- as prescribed in section thirty-seven ot this chapter, lie shall
'l, c. si, s. 3. a]so De allowed one clerk with an annual salary of one thou-

sand dollars.

Auditor. 8. The annual salary of the Auditor shall be twelve hundred

d^rk—mo- anc^ ^y (^°^ ar8 - He shall be allowed one clerk at nine hun-

'i,o.81,b.4. dred dollars, and be authorized to employ additional clerical

assistance in his office, and for that purpose he shall be allowed

the sum of fifty dollars per month, to be paid by the public

Treasurer out of moneys not otherwise appropriated. He shall

also be allowed the fees of his office as prescribed by law.
Superinten- 9. The annual salary of the Superintendent of Public In-

instruction.—° struction shall be fifteen hundred dollars
;
but he shall not be

i870-'i, c. 8i, allowed any sum for traveling expenses, nor shall he be allowed

-'3, c. 165, and
106.
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to appoint any assistant, neither shall any other person make
any such appointment, the appointee to be paid out of the

treasury or educational fund.

10. The annual salary of the Attorney-General shall be fifteen Attorney Gen-

hundred dollars, and allowance for attendance on the Supreme cffi^
1?

"'1
'

Court, and the fees as prescribed by law. As reporter of Of reporter of

decisions of the Supreme Court, he shall receive, as a compen- gJSJ^*
8 oi

sation for the services and reports required of him by law, a Court. He
salary of six hundred dollars; which shall be paid upon satis- m*jZ

pri
«t.

• i rn i l 1 i n • J 1
COpies OI lllS

iactory evidence to the ireasurer that he has had printed and report on his

distributed, within the prescribed time, the number of copies own account.

«.
'

i -i <• i tt i o - t-j • i ^i ^-ay contract
of the reports reserved for the use ot the btate. besides the with clerk to

copies aforesaid, the reporter, then or at any other time, may,
ftjf^,^

pie8

on his own account, and at his own expense, print, publish and tion.—E. a,
vend as many additional copies as he may choose ; and shall ?-J®%

s
-
6

1

~
also have the exclusive right to obtain, under the act of Con- s , g; '

gross, the copy-right of the reports ; and if the reporter should

prefer to do the work himself of printing and distributing for

the State the copies directed to be distributed, he may do so

upon such terms as the clerk of the Supreme Court at Kaleigh

shall deem reasonable, and may contract with the clerk on be-

half of the State for that purpose.

11. The salary of the Adjutant General shall be three hun- Adjutant Gen-

dred dollars per annum. He shall not be allowed any travel- erai.—is70-'i,
o SI ^ 8

ing or other expenses, or any clerical assistance at the expense ' '

of the State.

12. All annual salaries allowed by this chapter shall be paid Salaries paya-

quarterly, out of any money in the treasury not otherwise ap- We quarterly.
1

. ,
"', .1.1 .i i —1870-1, c.

propiated. 81, s. 10.

13. The solicitors of the several judicial districts shall receive solicitors sal-

twenty dollars for each term of the Superior Court they shall ary of.—1870-

attend, to be paid by the public Treasurer upon a certificate of '

c
'
8

'

s
'

'

such attendance from the clerk of the court, and the fees as

prescribed in the following section.

11. The solicitors for the State shall, in addition to the gen- Solicitors for

eral compensation allowed them by the State, receive the fol- rforCouft^
6"

lowing fees, and no other, namely ; for every indictment which Fees of Attor-

they may prosecute for a felony, perjury, forgery, counterfeit- fnSupreme
1

ing, passing, or attempting to pass or sell, any forged or coun- Court.—1 870-

terfeited paper or evidence of debt;; maliciously injuring or ^R'c^c'ioi'
attempting to injure any railroad or railroad car, or any person s. 13.

traveling on such railroad; stealing or obliterating records;
stealing, concealing, destroying or obliterating any will ; ma-
liciously burning, or attempting to burn, houses or bridges;
misdemeanors of accessories after the fact to felonies ; for every
indictment for frauds, deceits, maim and escapes, five dollars

;

and for all other offences, four dollars, to be pa'd as aforesaid,

and in no other manner whatever, except in cases where the
court shall be of opinion that the prosecution is frivolous and
malicious, and may order the prosecutor to pay the costs, in-

cluding a tax fee : Provided, nevertheless, that no larger fee

51
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than ten dollars shall be taxed for the solicitor, in any indict-

ment against the justices of the peaee of any county, as jus-

tices, when there are more than three justices who are found
guilty; and in all appeals to the Supreme' Court, of persons
convicted of criminal offences, a fee of ten dollars against each
person who shall not reverse the judgment, shall be allowed
the Attorney General, to be taxed among the costs of that conn.

Per diem of 15. The county commissioners of their respective counties

of?onnty?--
rS

shall receive such j?^ diem, not exceeding two dollars, as a ma-
i870-'i, c. 139, jority of any board may fix upon.

Pay of county 16. County treasurers shall receive as a compensation in full

treasurers.— of all services required of them by law, such a per centum, not
' ' exceeding two and a half, on amount of receipts and disburse-

ments, as the county commissioners or a majority of them may
deem adequate and proper.

Of entry- 17. Entry takers shall receive the following fees, and no

u e! 139 s.3. °ther, namely : for an entry, including all services, forty cents ;

—K. c.,c 102, issuing each duplicate warrant, when thereto required, twenty-
s< 32-

five cents.

Of county sur- 18. Surveyors appointed by courts to survey any lands, the
vey.ors an^ boundaries of which mav come in question in any suit or pro-
cn.tim corners. •*

' *

—mo-'i, c.
' ceeding depending therein, or called upon by the commission-

139, s..3.—E. ers to assist in surveying- and dividing the lands of intestates
C c 102 s

"

33' ' or others, held in common, shall receive the following fees, and
no other, namely : for every survey on an entry containing

three hundred acres or less, one dollar and sixty cents ; and
for every hundred more than that quantity, forty cents; for

surveying lands in dispute, by order of court, travelling to and
from the place, and performing the duty, two dollars per day,

or such greater sum as the court may allow ; for assisting in

the surveying and dividing the lanis of intestates, or others,

held in common, when called upon by the commissioners ap-

pointed to make partition, or in laying off dower, travelling to

and from the place, and performing the duty, tiro dollars per

day. In all surveys made by order of the court, the chain-car-

riers shall be allowed such compensation as the court may de-

termine, not exceeding one dollar each per day ; and in matters

of disputed boundary, which ma}^ come in question, in any
suit, the court may make to the surveyor such allowance for

plots as it may deem reasonable, which, with the allowance to

chain-carriers, shall be taxed as costs,

of rangers.— 19. Rangers shall receive the following fees, and no other,
i87o-'i, c. 139, namely ; for entering each horse, mare, gelding, colt, mule, ass,

102,8? 34.

,C
* or jenny, including the certificate, "fifty cents ; for entering each

head of neat cattle, twenty-five cents ; for entering each head
of hogs or sheep, ten ce its ; for a bond twenty cents; for ad-

vertising such strays as are required to be advertised, one dol-

lar and fifty cents ; for a search, ten cents.

Ofcommis- 20. Commissioners of affidavits, and those who are author-

davits.—187?-" *ze& D.y
^aw to acfc as 8Ucn

5
sna^ receive the following fees, and

no other, namely : for an affidavit taken and certified, forty
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cents: affixing the seal of court, when necessary, twenty-five '1, e. 139, s. 3.

nAtl
,
'& > J> J _p c c _ 1Q2

cencs. s-35<

21. (1.) Fees of sheriffs : Executing summons or any other Fees of Bher-

writ or notice, by simply delivering a copy to the party or his jfisJ
1
?^

1 '

attorney, sixty cents
;

(2.) Arrest of a defendant in civil action and taking bail,

including attendance to justify, and all services connected

therewith, one dollar
;

(3.) Arrest of a person indicted, including all services con-

nected with the taking and justification of bail, one dollar
;

(4.) Imprisonment of any person in a civil or criminal action,

thirty cents; and release from prison, thirty cents;

(5.) Executing subpoena on a witness, thirty cents
;

(6.) Conveying a prisoner to jail to another county, ten cents

per mile

;

(7.) For prisoners' guard, if any necessary, and approved by
the county commissioners, going and returning, per mile for

each, five cents;

(8.) Expenses of guard and all other expenses of conveying
prisoner to jail, or from one jail to another for any purpose, or

to any place of punishment, whatever sum may be allowed by
the county commissioners of the county in which the indict-

ment was found, on the affidavit of the officer in charge
;

(9.) Feeding prisoners in county jail per day, to be fixed by
the commissioners of the county;

(10.) Providing prisoners in county jail with suitable beds,

bedclothing, other clothing and fuel, and keeping the prison

and grounds cleanly, whatever sum shall be allowed by the

commissioners of the county
;

(11.) Collecting fine and costs from convict, two and a half

per cent, on the amount collected
;

(12.) Collecting executions for money in civil actions, two
and a half per cent, on the amount collected;

(13.) Advertising a sale of property under execution at each
public place required, fifteen cents

;

(14.) Seizing specific property under order of a court,

or executing any other order of a court or judge, not specially

provided for, to be allowed by the judge

;

(15.) Taking any bond, including furnishing the blanks, fifty

cents
;

(16.) The actual expense of keeping all property seized under
process or order of court, to be allowed by the court on the
affidavit of the officer in charge.

(17.) A capital execution, ten dollars, and actual expenses of
burying the body

;

(18.) Summoning a grand or petit jury, for each man sum-
moned, thirty cents, and ten cents for each person summoned
on a special venire *

(19.) For serving any writ or other process with the aid of
the county, the usual fee of one dollar, and the expense neces-

sarily incurred thereby, to be adjudged by the county commis-
sioners, and taxed as other costs

;



804 SALAKIES ANJ> FEES. [CHAP. 105.

Fees of con-
stables.—1870

% c. 139, s. 5.

Jurors* per
diem,—1870-
% c. 139, s.

Salary and
fees of clerk of
Supreme
Court.—1870-
r
l, c. 139, s. 7.

—E, C.,c. 102,
B. 2&.

(20.) All just fees paid to any printer for any advertisement
required by law to be printed by the sheriff;

(21.) Bringing up of a prisoner upon habeas corpus, to testify

or answer to any court or before any judge, one dollar, and
all actual and necessary expenses for such services, and ten
cents per mile by the route most usually travelled, and all ex-

penses for any guard actually employed and necessary
;

(22.) For summoning and qualifying appraisers, and for per-

forming all duties in laying off homesteads and personal prop-
erty exemptions, or either, two dollars, to be included in the
bill of costs

;

(23.) For levying an attachment, one dollar

;

(24.) For attendance to qualify jurors to lay off dower, of

commissioners to lay off year's allowance, one dollar ; and for

attendance to qualify commissioners for any other purpose,
seventy-five cents

;

(25.) Executing a deed lor land or any interest in land sold

under execution, one dollar, to be paid by the purchaser
;

(26.) Service of writ of ejectment, one dollar;

(27.) For every execution, either in civil or criminal cases,

fifty cents.

22. Fees of constables : (1.) Executing a summons, or a:iy

other writ or notice, simply by delivering a copy to the party

or his attorney, forty cents;

(2.) Arrest of a defendant in a civil action, and taking bail,

including attendance to justify, and all services connected there-

with, fifty cents

;

(3.) Executing subpoena on a witness, fifteen cents
;

(4.) Collecting executions for money in civil actions, two and
a half per cent, on the amount collected

;

(5.) Summoning a jury, fcr each person summoned, fifteen

cents

;

(6.) Advertising a sale of property under an execution, at

each public place required, ten cents

;

(7.) And for all other services, same as are now allowed

sheriffs.

23. (1.) Jurors to the Superior Courts, per day, what shall

be allowed by the county commissioners of the county, not ex-

ceeding one dollar and fifty cents;

(2.) Per mile of travel, going to and returning from court,

not exceeding five cents, to be fixed by the county commission-

ers, and such ferriage and tolls as they may have to pay

;

(3.) The same pay shall be allowed to special jurors when
sworn to serve during the day, but no tolls, ferriage or mileage.

24. The clerk of the Supreme Court shall receive an annual

salary of three hundred dollars, to be paid semi-annually, on a

certificate of the judges ; and, in addition thereto, the follow-

ing fees, namely : for recording the papers and proceedings in

the causes decided in the Supreme Court, which are required

by law to be recorded, such compensation as may be estimated

by the judges of the Court at each term, not to exceed thirty
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cents for each page recorded, to be paid by the Treasurer, on
the certificate of the judges; for entering an appeal, one dol-

lar; a continuance, thirty cents; a scire jaeias, eighty cents

;

a certiorari, eigthy cents; for a determination, two dollars; a

certificate, sixty cents ; a fieri facias, or other execution, fifty

cents ; a seal, twenty-five cents ; and for a transcript or copy of

a record, twenty cents for each copy sheet.

25. (1.) The registers of deeds shall be allowed, while and Register of

when acting as clerk to the board of commissioners, such^r ^q
B

{^
IS

q%
diem as their several boards may respectively allow, not ex-

ceeding two dollars

;

(2.) Registering any deed or other writing authorized to be
registered or recorded by them, with certificate of probate or

acknowledgment and private examination of a married woman,
containing not more than three copy sheets, eighty cents ; and
for every additional copy sheet, ten cents;

(3.) For a copy of any record or any paper in their offices,

like fees as for registering the same

;

(4-.) For issuing each notice required by the county commis-
sioners, including subpoenas for witnesses, fifteen cents;

(5.) Recording each order of commissioners, if over one copy
sheet, for every one over, ten cents

;

(6.) Making out original tax list, two cents for each name
thereon ; for each name on each cop}7 required to be made, two
cents

;

(7.) Issuing marriage license, one dollar.

26. (1.) Justices snail receive no fees whatever, except the justices.—

following: for attachment, twenty cents; mo-'i, c. 139,

(2.) Transcript of judgment, ten cents
;

(3.) [Summons, twenty cents; if more than one in same case,

for each additional, ten cents;

(4.) Subpoena, for each witness, ten cents

;

(5.) Trial of an issue and judgment, forty cents;

(6.) Taking an affidavit, bond or undertaking, ten cents;

(7.) For jury trial and entering verdict, forty cents;

(8.) Execution, twenty cents;

(9.) Renewal of execution, five cents;

(10.) Return to an appeal, thirty cents
;

(11.) Order of arrest in civil action, twenty cents
;

(12.) Warrant for arrest in criminal cases, or in bastardy,

thirty cents;

(13.) Warrant of commitment, twenty cents;

(14.) Commissions to take depositions, fifteen cents;

(15.) Taking depositions on order or commission, per copy
sheet, ten cents;

(16.) Making necessary certificate and return to same, thirty-

five cents

;

(17.) Each justice of the peace who is a member of the
boar i of township trustees, shall receive one dollar per diem
for each day's attendance upon the meeting of the board

;
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1871-% c. 186. (18.) For examination of woman in case of bastard}7
, twenty-

five cents

;

(19.) For hearing petition for widow's year's allowance and
issuing notice to freeholders, fifty cents

;

(20.) For filing and docketing laborer's lien, fifty cents;
Coroners.— 27. (1.) Fees of coroners shall be the same as are or may be

sfioT
°'

139
' allowed sheriffs in similar cases

;

(2.) For holding an inquest over a dead body, five dollars
;

if necessarily engaged more than one day, for each additional

day, five dollars ;

(3.) For burying a pauper over whom an inquest has been
held, all necessary and actual expenses, to be approved by the

county commissioners, and paid by the county

;

(4.) It shall be the duty of every coroner, where he or any
juryman shall deem it necessary to the better investigation of

the cause or manner of death, to summon a physicion or sur-

geon, who shall be paid for his attendance and services, ten

dollars, and such further sum as the commissioners of the county
may deem reasonable

;

Superior 28. (1.) Superior Court clerk. For every original writ of

—lsio-n^'. summons or other original leading process, one dollar ; and for

139, s. ii.' each copy twenty five cents, and for every duplicate thereof,

twenty-five cents
;

(2.) Recording a return of a sheriff or other ministerial offi-

cer, ten cents;

(3.) Receiving, filing and noting on the docket any pleading

or demurrer, and delivering copies filed to the parties to whom
addressed, ten cents;

(4.) Entering order enlarging time for pleading, twenty-five

cen ts

;

(5.) Entering judgment and verdict, one dollar;

(6.) Judgment on any question authorized to be decided by
him, if there be an appeal to the judge, including statement

of the case on the appeal from his decision to the judge, and
acknowledging receipt of decision of the judge, and notifying

each attorney thereof, one dollar

;

(7.) Transcript of record for a judge on issue of law joined

on the pleadings, and acknowledging receipt of decision of the

judge, and notifying e.ich attorney thereof, fifty cents
;

(8.) Taking an affidavit to witness or juror's ticket, or any
other affidavit, ten cents;

(9.) Transcript of case and record for Supreme Court, two
dollars

;

(10.) Transcript of judgment, twenty-five cents;

(11.) Mailing transcript, postpaid, fifteen cents

;

(12.) Docketing any judgment on execution docket, twenty-

five cents
;

(13.) Affixing seal of court when necessary, twenty-five cents

;

(14.) Entering on record any order or judgment of a judge

on a matter which he has jurisdiction to decide out of term,
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if not more than one copy sheet, fifteen cents ; if more than

one copy sheet, for everj one over the first, ten cents
;

(15.) Issuing subpoena for witnesses, for each name, fifteen

cents;

(16.) Copy of any record or other writing in his office, per

copy sheet, ten cents

;

(17.) Probate or acknowledgment of a deed, or a writing of

any sort authorized to be proved, twenty-five cents ; and taking

private examination of a married woman, with a certificate

thereof, fifty cents

;

(18.) For ordering the registration of any deed or other 1871-% o. 146,

written instrument which has been proved in any other county, s - 1 -

twenty-five cents;

(19.) Probate of a will in common form with a certificate

and issuing letters testamentary, one dollar;

(20.) Recording will or returns of executors, administrators,

guardians or trustees required to make returns, ten cents per

copy sheet

;

(21.) Grant of letters of administration of anj7 sort, and
taking bond of administrator, including justification of sure-

ties, one dollar;

(22.) Every notice required to be issued by clerks, ten cents;

(23.) Grant of guardianship, including taking bond and jus-

tification of sureties, one dollar

;

(24.) Apprenticing infant, including indenture, one dollar

;

(25.) Entering caveat on contested will, twenty cents

;

(26.) Recording articles of agreement of proposed corpora-

tion, two dollars
;

(27.) Issuing commission of any sort, seventy-five cents;

(28.) Entering return to commission, and order for registra-

tion of deed, ten cents

;

(29.) Auditing account of executor, administrator, guardian i870-1
i, c. 189,

or other trustee, required to return accounts, fifty cents, if not s - 11 -

over I hree hundred dollars ; eighty cents if over three hundred
and not over one thousand dollars ; if over one thousand dol-

lars, one dollar;

(30.) Continuance of a cause, thirty cents;

(31.) Execution, thirty-five cents;

(32.) Issuing capias, one dollar
;

(33.) Taking recognizance, twenty-five cents;

(34.) Entering judgment against a defaulting juror or wit-

ness on bail bond, or recognizance, twenty-five cents;

(35.) Justification of bail or sureties to an appeal, fifty cents;

(36.) Presentment or indictment, sixty cents each;

(37.) Auditing final settlement of executor, administrator,

guardian and other trustee required to return accounts, one
half of one per cent, of the amount on which commissions are

allowed to such trustee, if not over one thousand dollars; but
In no instance to exceed fifteen dollars

;

(38.) Judgment on any question to be decided by him, if no
appeal, fifty cents

;
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Amendments (39.) Notifying solicitor of removal of guardian, twenty-five
to fees.—1871- ppnt , .

?

2, c. 186, s. 1.
ueillt

' j

(40.) Taking bond or undertaking of any kind, including

justification, sixty cents
;

(4:1.) Issuing writ of dower, possession, or similar process,

seventy-five cents

;

(4:2.) Receiving, filing and noting resignation of guardian,

relinquishment of right of administrator or executor, ten

cents
;

(43.) Application for appointment of guardian, ten cents
;

(44.) Recording reports, partition and widow's dower, for

each copy sheet, ten cents;

(45.) For every jury impaneled, ten cents;

(46.) Motion in arrest of judgment, ten cents

;

(47.) For every certificate, twenty-five cents
;

(48.) All clerks shall be required to post and keep posted in

their office a fee bill for public inspection and reference, under
a penalty of fifty dollars for such neglect.

Attorneys— 29. Fees of attorneys : (1.) In all cases in the Supreme
i870-'i, c. 139, Court, fifteen dollars;

'

(2.) In all cases in the Superior Court, where the title to

land comes in question, ten dollars
;

(3.) In other cases in the Superior Court, including petitions,

and in all cases of petition in special proceedings in the Supe-
rior and Probate Courts, four dollars.

Witnesses.— 30. The fees of witnesses, whether attending at a term of the

"^is"'

1
' '

139
' Superior Court or before the clerk or a referee, shall be one dol-

lar per day. They shall also receive mileage to be fixed by the

county commissioners of their respective counties, at a rate not

to exceed five cents per mile for every mile necessarily trav-

elled from their respective homes in going to and returning

from the place of examination by the ordinary route, and fer-

riage and toll paid in going and returning. If attending out

of their counties, they shall receive one dollar per day and five

cents per mile going and returning by the ordinary route, and
toll and ferriage expenses : Provided, that witnesses before

magistrates' courts, shall receive fifty cents per day in civil cases;

Provided further, that experts, when compelled to attend and
testify, shall be allowed such compensation and mileage as the

court may in its discretion order.

Witness in 31. No witnesses summoned in a State case shall be allowed

?oM
e
,o
as
f'w t0 prove attendance in more than one State case for any one

lot I- A, C. loo, i
. .

''

s. 3. day, but such witness being on attendance because ot more
than one State case, may select in which case or cases he will

have his attendance taxed.

\Vhoshaiipay 32. In all State cases where there shall be a nolle prosequi
witness m entered or the defendant shall be acquitted or convicted, and
otate case.

—

-i in i i

i87o-'i, c.186, be unable to pay the costs, ana the court shall not order the

prosecutor to pay the same, the county shall pay the clerks,

sheriffs, constables and witnesses half their fees only, except

s. 4
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in capital felonies and prosecutions for forgery, perjury and
conspiracy, when they shall receive full fees.

33. The witness shall prove the number of days of his at- Howatten-

tendanee, and the distance traveled, before the clerk of the n^to°De
Jt~

court, or the referee or officer taking the inquest or examina- proved. - 1858

feion, and receive a certificate thereof; the said certificate shall ^'-^ y^^ 13 '

also state the case in which, and the party by whom, the wit-

ness was summoned ; and it shall be as against the party to be

charged ihereon, presumptive evidence of the facts set forth

therein.

31. Witnesses are not entitled to receive their fees in advance
; How witness

but no witness in a civil action or special proceeding, unless
ig 6̂

e
,f

aid'^
g

summoned on behalf of the State or a municipal corporation, sub. c. n, s. 3.'

shall be compelled to attend more than one day, if the party

by or for whom he was summoned, shall, after one day's at-

tendance on request and presentation of a certificate, fail "or re-

fuse to pay what then may be due, for traveling to the place of

examination, and for the number of days of attendance.

35. The fees of witnesses maybe recovered by action before May sue party

i? .i • •, i • .1 /• ,
• who summon-

a justice or the peace, as is prescribed m other cases ot actions. ed him.—1868
30. Mileage to county officers within their respective coun- -'9, c. 279, sub.

ties, is hereby abolished. Mileage to
87. The Secretary of State shall be allowed, besides his sal- county officers

ary, the following compensation and fees, namely : for furnish- Jgro-^
C

c'i39

ing the public printer with copies of the laws, two dollars for s. 15.

each law, and fifty cents for each resolution, to be paid by the gt
f
Je.

CTeta

public Treasurer, upon the warrant of the Governor; copying --ist'o-'i, c

and certifying a will not exceeding two copy sheets, fifty cents, q
1

'
*

f<5~g
and iV>r every additional copy sheet, ten cents; correcting an is.'

error, not made by himself, in a patent, fifty cents; copying
and certifying the record of a grant or patent, containing not

more than six hundred and forty acres, fifty cents; copying
and certifying a grant, or patent, or plot and survey, contain-

ing more than six hundred and forty acres, fifty cents for each
warrant contained in such grant, patent or plot, not to exceed
five dollars for one copy ; receiving surveyor's return, making
out, recording, and indorsing grant, sixty cents; each search,

ten cents; each' certificate, ten cents; recording deeds or other

evidences of title, for land purchased for the use of the State,

the same fees that registers are entitled to for deeds or like

services; filing and recording a copy of the judgment vacating

a grant, and all other services thereon, fifty cents ;
copying an

entry from the journals of the Assembly, forty cents
;
copying

and certifying the laws of other States, twenty cents for each

copy sheet,—to be paid by the Treasurer for all copies furnished

for the use of the State, and by individuals for copies furnished

for their own use; receiving articles of agreement, and filing

and recording letters patent, one dollar; and in all cases not

provided for above, the Secretary of State shall receive the

same fees for copies of records from his office, that are allowed

by law to registers.
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Of procession-
ers.—1870-'l,
c. 139, s. 3.—
E. C., c. 102,
s. 36.

Of standard
keepers.

—

1870-'l, c. 139,

s. 3.--R. C, c.

102, s. 37.

Of jailers.—R.
C, c. 102, s.

Of inspector;

R. C, c. 102,

s. 39.

Of tobacco
pickers.—R.
C, c. 102, s.

40.

Fees of no-
taries —R. C,
c. 102, s. 41.

Dates and fig-

ures, how
reckoned in

copy sheet.

—

R. C., c. 102,

s. 42.

38. Processioners shall receive the same fees which are al-

lowed by law to county surveyors.

39. Standard keepers shall be entitled to receive the follow-

ing fees, and no other, namely : for examining and adjusting a

pair of steelyards, twenty-five cents ; every weight of half a

pound and upwards, five cents; every set of weights below half

a pound, including one piece of each denomination, five cents

;

for a yard-stick, or other measure of cloth, five cents ; every
bushel, half bushel, peck, or other measure used in measuring
grain, meal, or salt, ten cents; each measure for liquors or

wines, three cents.

40. Jailers shall receive, for finding prisoner fuel, one pound
of wholesome bread, one pound of good roasted or boiled flesh,

and a sufficient quantity of water, with every necessary attend-

ance, thirty cents per day, and no more ; unless the county
commissioners shall deem it expedient to increase his fees,

which they may do, provided such increase does not exceed
fifty per cent, on the above sum, which shall be recorded, and
shall not be altered within one year thereafter.

41. Inspectors shall receive the following fees, for the duties

required of them, and no other, namely : for inspecting ton tim-

ber, twenty cents per thousand feet ; inspecting, turning up,

coopering, finding nails, hoops, and issuing a note for every
hogshead of tobacco, seventy cents ; inspecting transfer tobacco,

at the rate of five cents per hundred pounds ; inspecting a bar-

rel of flour, five cents ; a barrel of pork or beef, ten cents ; a

barre*l of rice or butter, six and a fourth cents; a barrel offish,

three cents ; each barrel of tar, pitch or turpentine, two and a

half cents, to be paid by the purchaser ; every two thousand
shingles, two and a half cents ; every thousand feet of boards,

plank or scantling, thirty cents; every barrel of flax seed con-

taining seven and a half bushels, ten cents.

42. Tobacco pickers, for every one hundred pounds picked

and prized, shall receive the fifteenth part.

43. Notaries public and other persons acting as such, shall

be allowed one dollar for all services on a protest for non-ac-

ceptance, or for non-payment, or for both when done at the

same time, of anv order, draft, note, bond, or bill, or any other

thing necessary to be protested. For other necessary services,

where no fee is fixed, they shall be allowed twenty cents for

every ninety words: Provided, however, that cases of protest

concerning vessels or their cargoes shall not be affected by this

chapter.

44. In reckoning the number of words in a copy sheet, every

date, or amount of money, expressed in figures, as 1855,

$250.90, shall be estimated and charged as one word.
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CHAPTER 1 6

SHERIFFS.

Section

1. County commissioners to take

bond.

2. Who ineligible to tbe office of

sheriff.

3. Sheriff ineligible who fails to settle

public dues.

4. Who may not serve as sheriff.

5. Sheriff shall renew his bond an-

nually. Failure, to create vacancy.

6. Sheriff, how removed from office.

Duty of Coroner in such cases, j

7. Coroner to give bonds and take

oaths when called to act as sheriff.

8. What bonrts sheriffs shall give and

their conditions. Form of bond

for execution of process, &c.

9. County commissioners to examine

bonds.

10. To take new bonds.

11. Commissioners liable for loss.

12. Sureties liable for fines, &c.

13. May resign to county commission-

ers.

14. Sheriff, &c, of Hyde and Carteret

may serve process on shipboard

Section

between Ocracoke and Ports-

mouth.

15. Sheriff to execute all process from

courts. Penalty for neglect $100.

For false return $500.

16. To give receipt for process, which

shall be evidence.

To take no obligation of any in

custody but as payable to himself

as sheriff, &c. Nor unlawful fees.

Permitting escape of one in execu-

tion liable in an action for the

debt.

Not to farm his office.

To have custody of jail.

To diligently collect claims.

To furnish grand jury with list of

retailers of spirituous liquors.

Penalty for omission.

Outgoing sheriff subject to penalty

of $100 for not executing process

in certain cases.

24. When process to issue to sheriff of

adjoining county.

17.

18.

23.

(See Constitution, Art. 4, Sec. 30.)

1. The board of county commissioners in each and every

county shall take and approve the official bonds of the sheriffs,

which they shall cause to be registered and the originals de-

posited with the clerk of the Superior Court for sate keeping.

2. No person shall be eligible to the office of sheriff', who is

not of the age of twent}--one years, and has not resided in the

county in which he is chosen, for one year immediately pre-

ceding his election.

3. So person shall be eligible to the office of sheriff in any
county, who theretofore has been sheriff of such county, and
hath failed to settle with and fully pay up to every officer, the

taxes which were by law due from him ; nor shall any board
permit such former sheriff to give bond for, or re-enter upon the

duties of the office, until he has produced before the board the

receipt in full of every officer, for such taxes.

4. No member of the General Assembly, or Council of State,

nor any practising attorney, shall hold the appointment of

sheriff.

5. The sheriff shall renew his bonds annually, and produce
the receipts from the public Treasurer, county treasurer, and

County com-
missioners to

take bonds.

—

1868, c. 20, s.

32.

Who ineligi-

ble to office of
sheriff.—E.
C.,c. 105,8. 5.

Sheriff ineligi-

ble who fails

to settle public
dues.—E. C,
c. 105, s. 6.

Who may not
serve as sher-
iff,—E. C, c.

105, s. 7.

Shall renew
bonds annu-
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ally. Failure other persons, in full of all moneys by him collected, or which

eancy.—E.
a
c., ought to have been by him collected, for the use of the State

c. 105, s. 9. and county, and for which he shall have become accountable;
and a failure of the sheriff elect to renew his bonds, or to ex-

hibit the aforesaid receipts, shall create a vacancy.

Sheriff re- 6. If any sheriff shall be convicted of a misdemeanor in of-

movedfrom fice, the court may at their discretion, as a part of his punish-

of coroneMn ment
,
remove him from office ; and on any vacancy in the office,

such case.—E. created 'by this or any other means, the coroner of the county
C., c. 105, s.

gha]} execute all process directed to the sheriff, until the first

meeting of the county commissioners next succeeding such
vacancjr ; when the board shall elect a sheriff to supply the va-

cancy for the residue of the term, who shall possess the same
qualifications, enter into the same bonds, and be subject to re-

moval, as the sheriff regularly elected ; and should the board
fail to fill such vacanc

#y, the coroner shall continue to discharge

the duties of sheriff until it shall be filled.

Coroner to 7. Any coroner called to discharge the duties of sheriff,

and take
shall, before he enters thereon, take the same oaths, and enter

oaths, when into the same bonds, that may be required of sheriffs; and the

sheriff-E^c
8 ^rst aPP°i nted coroner in each county shall be considered the

c. 105, s. 12.
' coroner to discharge the duties of the sheriff, and the proceed-
ing shall be entered on record by the clerk of the board of

county commissioners.

What bonds 8. The sheriff shall execute three several bonds, payable to
S

>e
lff

and
aU tne State °*' North Carolina, and conditioned as follows : one,

their condi- conditioned for the collection, payment and settlement of the
tions. county, poor, school and special- taxes, as required by law, in a

sum double the amount of said taxes; one, for the collection,

payment and settlement of the public taxes, as required by law,

in a sum double the amount of such taxes ; and a third, in the

sum of ten thousand dollars, conditioned as follows

:

Form of bond The condition of the above obligation is such, that whereas

onrocess^ *ne a^ove bounden is elected and appointed sheriff

—E. c.,Vi05*, of county; if, therefore, he shall well and
s * 13 - truly execute and due return make of ail process and precepts,

to him directed, and pay and satisfy all fees and sums of money,
by him received or levied by virtue of any process, into the

proper office, into which the same, by the tenor thereof, ought
to be paid, or to the person or persons to whom the same shall

be due, his, her or their executors, administrators, attorneys,

or agents, and in all other things well, truly and faithfully exe-

cute the said office of sheriff, during his continuance therein,

then the above obligation to be void ; otherwise to remain in

full force and effect : which said bonds every board of county
commissioners shall demand and take, and cause to be acknowl-
edged before them and recorded.

Commission- 9. It shall be the duty of the county commissioners, in each
ers to examine and every county of the State, to make immediate examination
>9° & S^L °f tne bonds of sheriffs in their several counties, and if, on

such examination, it shall be found, in the opinion of said com-
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missioners, that such bond is insufficient to secure the faithful

accounting ot the revenue of the county and State, for the cur-

rent year, the chairman shall forthwith notify said sheriff, in

writing, to appear within ten days, and give other and better

security, or justify his present security on his bond.

10. On the appearance of said sheriff, the county commis- To take new

sioners shall have power to take new bonds with sufficient se- >9°^ ^is!!
6
1~

curity, in double the amount of the taxes to be placed in his

hands for the current year, or to justify by proof or otherwise,

his present bond ; and in case such sheriff shall fail to appear
on notice, or fail to give sufficient bond, or to justify his pres-

ent bond, it shall be the duty of the county commissioners to

elect forthwith some suitable person in the county to collect the

taxes for the ensuing year, who shall give like bond and be sub-

ject to like obligations and penalties.

11. If any county commissioners shall fail to comply in good Commission-

faith with the provisions of this chapter, they shall be liable for fogg^SL^o
all losses sustained in the collection of taxes, on motion to be c . 245, s. 3.

made by the solicitor of the district, and also be guilty of a

misdemeanor in office, and, on conviction, shall be fined not
less than five hundred dollars, nor more than one thousand
dollars.

12. The sureties to a sheriff's bond shall be liable for all fines Sureties liable

and amercements imposed on him, in the same manner as they ^,
fi

^
es

>
&G -

are liable for other defaults in his official duty. s. i4/
v

' '

13. Every sheriff may vacate his office by resigning the same May resign to

to the county commissioners of his county; and thereupon the county com-

board may proceed to elect another sheriff. KO^cfiOo"
14. The sheriffs, constables, and other officers of Hyde and s. 15.

Carteret counties, shall have power to execute process upon o/Syde and'
any person, on board any vessel lying in the waters between Carteret may

Ocracoke island in Hyde county, and the island of Portsmouth onlhipb^ard
in Carteret county ; and for every process so executed, the sheriff between Ocra-

shall receive a fee of three dollars, and the constable, for like p°
rtsnioutn -

service, two dollars. E. c, c. 105,

15. Every sheriff, by himself or his lawful deputies, shall |'h
1
e

6

1
:ifft0 exe

-_

execute all writs and other process to him legally issued and cute all pro-

directed, within his county, or upon any river, bay, or creek courte^Pen-
adjoining thereto, or in any other place where he may lawfully alty tor neg-

execute the same, and make due return thereof, under the pen-
Fo^fab°e°re-

alty of forfeiting one hundred dollars for each neglect, where turn,'$50o.—

such process shall be delivered to him twenty days before the E
-
°/,c. 105,

sitting of the court to which the same is returnable ; to be paid
to the party aggrieved by order of the court, upon motion and
proof of such delivery, unless such sheriff can show sufficient

cause to the court, at the next succeeding term after the order

:

and for every false return, the sheriff shall forfeit and pay live

hundred dollars, one moiety thereof to the party grieved, and
the other to him that will sue for the same ; and moreover
be furth.ee liable to the action of the party grieved, for dam-
ages.
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To give re- 16. Every sheriff shall, when requested, pass his receipt for
eeipt for pro- all original and mesne process placed in his hands for execu-
cess, which ,° ,-, *i 1 •

shall be evi- tion, to the party suing out the same, his agent or attorney;
dence, etc— anc| such receipt shall be admissible as evidence of the facts

s.'i8'.'

C
'

' therein stated, against the sheriff and his sureties, in any suit,

between the party taking the receipt, and the sheriff and his

sureties.

To take no ob- 17. The sheriff, or his deputy, shall take no obligation, of or
ligation of any from any. person in his custody, for or concerning any matter
in custody, ,., . • l

, ,. , , . ^ J \ . . -,
-i

° , , , .

but as payable or thing relating to his office, otherwise payable than to him--
tohimseifas self as sheriff, and dischargeable upon the prisoner's appear-

Nor unlawful ance and rendering himself at the day and place required in
fees.—R. c, c. the writ, (whereupon he was or shall betaken or arrested,) and

his sureties discharging themselves therefrom as special bail of

such prisoner, or such person keeping within the limits and
rules of any prison ; and every other obligation taken by any
sheriff in any other manner or form, by color of his office, shall

be void, except, in any special case, any other obligation shall

be, by law, particularly and expressly directed : And no sheriff

shall demand, exact, take, or receive any greater fee or reward
whatsoever, nor shall have any allowance, reward or satisfaction

from the public, for any service by him done, other than such

sum as the court shall allowT
for ex officio services, and the al-

lowance given and provided for by law.

Permitting es- 18. When any sheriff shall take or receive and have in keep-

executio^Ha- ^n£' ^e body of any debtor in execution, or upon attachment
ble in action for not performing a judgment for the payment of any sum of

§'0^105"^ money, and shall wilfully or negligently suffer such debtor to

s. 20.' escape, the person suing out such execution or attachment, his

executors, or administrators, shall have and maintain an action

for the debt against such sheriff, and in case of his death,

against his executors or administrators, for the recovery of all

such sums of money, as are mentioned in the said execution or

attachment, and damages for detaining the same.

Not to farm 19. ISTo sheriff shall let to form in any manner, his county, or

J

1

,

18 °^?-~E - any part of it, under pain of forfeiting five hundred dollars

;

21!
'

one-half to the use of the county, and the other half to the per-

son suing for the same.

Tohavecus- 20. The sheriff shall have the care and custody of the public
tody of jaiL— jail in his county; and shall be, or appoint, the keeper

8/22!'
°' 10

°' thereof.

To diligently 21. When a claim, within the jurisdiction of a justice of the
coUect claims.

peace) shall be placed in the hands of any sheriff, or his deputy,

b. 23.
"'

' for collection, he shall diligently endeavor to collect the same.

To furnish 22. The sheriff shall lay before the grand jury of his county,
grand jury a t each court, as soon as the grand jury shall be assembled, a
with a list of ,. , - ,,

'
, ,

to w'-iv a "i •

retailers of hst oi all persons who may have obtained license to retail spir-

spirituous li- ituous liquors by small measure, within two years previous to

ty for omfs-
a " sa^ court ; which list the foreman of the grand jury, at the

sion.—r. c, close of its session, shall deliver to the clerk for safe keeping
;

c. 105, s. 24.
an(j any gheriff failing to perform the duty aforesaid, ^h all for-
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feit and pay to the State ten dollars, to be recovered by the pros-

ecuting officer, in the same manner as the penalties against

sheriffs for not returning process.

23. Any sheriff, who shall have received a precept, and shall Outgoing

go out of office before the return day thereof, without having jJj^ISM
6

^
executed the same, shall forfeit and pay to the party at whose $ioo, for not

instance it was issued, the sum of one hundred dollars, if such
ge^fnfer-

6"

precept shall have remained in his hands for such length of tain cases.—B.

time wherein it mi^ht have been well executed by him ; unless jp
c - 105

'
s -

the same shall have been thereafter executed by the sue

cessor of such sheriff, and returned at the day and place com-

manded therein ; or unless it shall have been delivered over to

the succeeding sheriff time enough to have allowed of its being

executed by him : And the penalty aforesaid shall be recover-

able against such outgoing sheriff and his sureties.

24. In all cases where the sheriff of any county shall be in- When process

terested, if there is no coroner in said county, process may be
g^riffof ad-

issued to and shall be executed by the sheriff of any adjoining joining conn-

county. All process heretofore issued or executed in accord- ty.—1869-'70,

ance with the provisions or this section is declared valid.

Section 3. 9 Ire. 347.

Sec. 8. 8 Ire., 104 ; Bus., 275 ; 5 Ire., 227 ; 7 lb., (38 ; 8 Ire., 104 ; 9 Ire., 496 ; 3

Hawks, 42 ; 3 Hawks, 285 ; 1 Dev., 52 ; lb., 65 : 3 Dev., 365 ; 8 lie., 415 ; lb., 513
;

11 lb., 141 ; 3D. &B., 58; lb., 73; lire., 155; lb., 453; 2 lb., 144; 2 Hawks, 5;
lb., 366; 1 Dev., 214; 6 Ire,, 347; 4 D. & B., 461 ; 1 Dev., 157 ; 7 Ire., 296; 3

Jones, 346 ; 5 lb'.. 349 ; 6 lb., 233 ; 7 lb., 574 ; Phillips, 126.

Sec. 15. 4 D. & B., 489 ; 3 Hawks, 548 ; 13 Ire., 25 ; 1 Mur., 255 ; 7 Ire., 296 ; 3

Ire., 407; 8 Ire., 240; 10 Ire., 200; lb.. 242; ID. &B., 243; lb., 252 ; 13 Ire., 444;
2 Car. L. E., 440 ; K. C. T. E., 79 ; 1 Car. L. E., 500 ; Bus., 377 ; 11 Ire., 627 ; 12
lb., ] 9S ; 7 Ire.. 317 : lb., 333 ; lb., 412 ; 8 lb., 312 ; 1 Dev., 153 ; 4 D. & B., 169

;

2 Hawks, 246 ; 2 D. & B., 87 ; 13 Ire., 18 ; 5 lb., 36 ; 1 Dev., 218 ; 3 lb., 23 ; 7 Ire.,

333 : 11 lb., 383 3 lb., 549 ; 2 D. & B., 204 ; 4 Ire., 226 ; 2 Dev. , 538 ; 3 Jones,
533 ; lb.. 535 ; 4 lb., 470 ; 7 lb., 288 ; lb., 465 ; 8 lb., 469 ; lb., 473 ; lb., 433.

Sec. 17. 2 Dev., 136 ; 3 Ire., 181.

Sec. 18. 10 Ire., 579; 9 lb., 261; 5 lb., 702; 2 Jones, 104; 3 Hawks, 211; 1

Mur., 445; 1 Hawks, 425; 6 Ire., 119 ; 8 lb., 147 ; lb., 201 ; 10 Ire., 485 ; 2 Jones,
379 ; 3 lb., 315 ; 8 Jones, 320 : 63 N. C, 188.

Sec. 20. 11 Ire., 652 ; Phillips, 579.

Sec. 21. 7 Ire., 379.

CHAPTER 107.

SLANDEB OF WOMEIST.

What words spoken of women shall be actionable.

Whereas, doubts have arisen whether actions of slander can
be maintained against persons who may attempt, in a wanton
and malicious manner, to destroy the reputation of innocent
and unprotected women, whose very existence in society de-

pends upon the unsullied purity of their character :
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It is therefore enacted, that any words written or spoken of

a woman, wh :

.ch may amount to a charge of incontinency, shall
be actionable. ke deeme(} ancl held to be actionable.

What words
spoken of
women shall

—R. C, c. 10(3.

Section 1. 1 Dev., 210 ; 12 Ire., 348 ; 7 Jones, 32.

CHAPTER 108

STATUTES, KEPEAL, AND CONSTRUCTION OF.

Section

1. Repeal of statutes not to affect suits.

2. Rules for construing statutes.

(1.) Singular and plural number,

masculine gender, &c.

(2.) Authority of public officers,

&c, exercised by majorities, un-

less, &c.

(3.) "Month" and "year."

(4.) Leap year day, how counted.

(5.) "Oath" and u sworn."

(6.) "Person."

Section

(7.) ''Preceding" and "follow-

ing."

(8.) "Seal."

(9.) "Will."

(10.) "Written" and "in writ-

ing."

(11.) "State" and "United

States."

3. When statutes take effect.

4. How parts of acts amended to be

considered.

Repeal of stat-

utes not to af-

fect suits.—R.
C, c. 108, 8.1.

Rules for con-
struing stat-

utes.—R. C,
c. 108, s. 2.

Singular and

1. The repeal of a statute shall not affect any suit brought
before the repeal, for any forfeitures incurred, or tor the recov-

ery of any rights accruing under such statute.

2. in the construction of all statutes, th-^following rules shall

be observed, unless such construction would be inconsistent

with the manifest intent of the General Assembly, or repug-

nant to the context of the same statute, that is to say

:

(1.) Every word, importing the singular number only, may

m\ascuiine
niber

extend and be applied to several persons or things, as well as

gender, &c. to one person or thing; and every word importing the plural

number only, may extend and be applied to one person or

thing, as well as to several persons or things; and every word
importing the masculine gender only, may extend and be ap-

plied to females as well as to males

;

Authority of (2 ) ^ words purporting to give a joint authority to three
public officers, or more public officers or other persons, shall be construed as

b^'majoriUes
d
g^7hig Slich authority to a majority of such officers or other

unless, &c. ' persons, unless it shall be otherwise expressly declared in the

law giving the authority
;

(3.) The word " month " shall be construed to mean a calen-

dar month, unless otherwise expressed ; and the word "year"
a calendar year, unless otherwise expressed ; and the word
"year" alone shall be equivalent to the expression " year of

our Lord."

Month and
year.
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(4.) In every leap-year, the increasing day and the day be- Leap-year day

fjre, in all legal proceedings, shall be counted as one day; -Sc^.si
(5.) The word " oath " shall be construed to include " affirma- s. ios.

tion," in all cases, where by law an affirmation may be substi- «
Sworn."

and

tuted for an oath, and in the like cases, the word " sworn "

shall be construed to include the word " affirm
;"

(6.) The word " person " may extend and be applied to bodies " Person."

politic and corporate, as well as to individuals;

(7.) The words "preceding" and " following," when used "Preceding"

by way of reference to any section of these revised statutes, f1
^„" follow "

shall be construed to mean the section next preceding or next

following that in which such reference is made ; unless when
some other section is expressly designated in such reference

;

(8.) In all cases in which the seal of any court or public " Seal."

office shall be required by law to be affixed to any paper issuing

from such court or office, the word " seal " shall be construed

to include an impression cf such official seal, made upon the

paper alone, as well as an impression made by means of a wafer

or of wax affixed thereto

;

(9.) The term "will" shall be construed to include codicils "Will."

as well as wills

;

(10.) The words "written" and "in writing," may be con- "Written"

strued to include printing, engraving, lithographing, and any ?
nd „" in writ_

other mode of representing words and letters : Provided, how-
1

ever, that in all cases where a written signature is required by
law, the same shall be in a proper handwriting, or in a proper
mark

;

(11.) The word " State," when applied to the different parts
|j
State" and

of the United States, shall be construed to extend to and in- states!"

elude the District of Columbia and the several territories so

called; and the words "United States" shall be construed to

include the said district and territories.

3. Every statute shall take effect on the twentieth day after When statutes

its final passage, unless a different time be prescribed therein. —iseiJ^t*'
4. Where a part of a statute is amended, it is not to be con- 270, s. 21.—

sidered as having been repealed and re-enacted in the amended How parts of

form ; but the portions which are not altered are to be con Bid- acts amended

ered as having been the law since their enactment, and the ered!--i868-'~9

new provisions as having been enacted at the time of the amend- c. 270, s. 22.—

mentf isro-'i, c. 111.

CHAPTER 1 9.

STEAYS.

Section

1. Hangers appointed by county com-

missioners.

52

Section

2. Information ofstrays made to ranger.

Stray valued. Kanger to keep a
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Section

book. To advertise strays.

S. Eevvard to taker-up.

4. Property not proved, to belong to

taker-up, after one year. May be

reclaimed. Expense of keeping

stray, how ascertained.

5. Not claimed within one year, two

thirds of its value paid to county

treasurer. Owner may reclaim of

county.

6. Taker-up to give bond, if value ex-

ceeds four dollars.

7. Not answerable for its death.

Section

8. Freeholders only shall take up and

enter ; but any may take up and

return stray.

9. Eanger to administer oaths.

10. To make returns to county commis-

sioners.

11. Books of, may be inspected.

12. County treasurer to collect moneys

accruing under this chapter.

13. Penalty on rangers not paying.

14. Duty of taker-up, when stray dies,

or is reclaimed.

Penalties, &c, to belong to county.15.

Rangers ap-
pointed by
county com-
missioners.

—

K. C, c. 109,

s. 1.

Information of
strays made to

ranger.

Stray valued.

Eanger to

keep a book.
To advertise
strays.—E. C.
«. 109, s. 2.

1. The board of county commissioners in each county shall

appoint one or more rangers for their county, who shall hold
their offices during good behaviour; and no person shall be
deemed duly elected without receiving a majority of the votes.

2. Every freeholder, who shall take up any stray horse,

mare, gelding, colt, mule, ass, or jenny, neat cattle, hog, or

sheep, shall, under the penalty of twenty dollars for failing so

to do, within ten days after taking up such stray, (the owner of

such stray being to him unknown,) make information on oath

before the ranger of the county, of the marks, brands, and color

of the stray, and that the same was taken up at his plantation

or place of abode, and that the marks or brands have not been
altered or defaced by the means or knowledge of such taker-

up ; whereupon such ranger shall issue his summons to any
two freeholders of the neighborhood, who, after taking before

the ranger the oath prescribed for the faithful and impartial

discharge of their duty, shall view and appraise such stray,

and make return thereof to the ranger, under their hands
;

which appraisement; with a particular and exact description of

the marks, brands, age, and color, as near as can be ascertained,

of such stray, together with the time of taking up, and place

of abode of the person taking it up, shall, by such ranger, be
entered in a book kept for that purpose; and he shall imme-
diately thereafter, and also during the sitting of the next suc-

ceeding meeting of the board, put up an advertisement at the

court house, in the most public place, describing therein the

kind, marks, brand and color of the stray ; and if the stray shall

be a horse, mare, gelding, colt, mule, ass, or jenny, the ranger

shall likewise without delay, under a penalty of four dollars,

cause an advertisement to be published, at least two weeks, in

a paper printed in or nearest the county, containing an accu-

rate description of the stray as entered upon his book, the value

as appraised, and the name and place of the abode of the taker-

up ; and for the purpose of making such advertisement, the

taker-up shall pay to the ranger one dollar, which the owner
shall pay to the taker.up, at the time of receiving such stray, or

it shall be allowed him in his settlement with the county treas-

urer, as hereinafter directed.
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3. The person taking any stray, for his trouble and expenses, Beward to

may demand and receive of the owner one dollar for each horse,
(f <Ti8Tb. 3.

mare, gelding, colt, or mule, ass, or jenny,—fifty cents fur each

head of cattle,—and fifteen cents fur each hug and sheep.

4. The property of every such stray, twelve months after ^oved/tobe-
such appraisement (the property nut being proved by the owner long to taker-

thereof,) shall be vested in the person taking up the same : y^
Provided, nevertheless, that the former owner of any such

stray, at any time within twelve months after such appraisement,

on proving his property before the ranger, by his own oath or

otherwise, may demand and recover such stray, or the valuation

thereof, first paying the ranger's fees, and the reward for taking ^^ere-
up the stray- Provided, also, that where the taker-up shall

have been at any expense for keeping and maintaining such J^Yn^stra s

stray, he may retain the same, until the owner or claimer shall how ascer-

pay all such expense, to be ascertained in the following manner, * ai" e

9

d,~
f '

C '

namely; the taker-up shall obtain from the ranger, or some
justice of the peace, a warrant empowering three freeholders

by the ranger or justice to be named, to declare on oath upon
view of the stray, and examination of witnesses if necessary,

how much the taker-up ought to have for keeping the stray

;

and such sum as shall by the said freeholders or any two of

them, be declared, the taker-up may demand and receive, be-

fore the owner shall take the stray out of his possession.

5. After the expiration of twelve months, every person tak- s
,

tr
.

ay n
,
ot

...
1

, , . '-11,-1 \ claimed with-
ing up any stray, (no property being proved by the owner.) in a year, two

shall accuunt for and pay to the county treasurer two thirds of thirds of its

the appraised value, after deducting the ranger's fees, the costs lo. treasurer?

for advertising, and the reward for taking up the same ; and
in case any person taking up a stray shall neglect to account
with the treasurer, the treasurer shall commence suit for the

same; and the person failing shall also forfeit and pay double
the appraised value of the stray: Provided, nevertheless, that Owner may *e-

if, at any time, the owner shall prove his property before the ty.—E. c, e.~

board of commissioners by the oath of one or more indifferent 109
>
s

-
5 -

witnesses, the court shall direct the county treasurer to pay to

the owner the net sum of money which the ranger may have
paid to the treasurer, after deducting the treasurer's commis-
sions.

6. Any person taking up a stray shall first give bond, in T
.

ake
£
_T1ll *?

double the sum, which may be deemed to be the value of the f2ue ofstray

stray, with approved sureties, to one of the rangers of the exceeds four

county, for his faithful compliance with the duties enjoined by c
°

cJioa^s. ©.

this chapter, by delivering up the stray to the owner, if claimed

in due time, or otherwise accounting with the county treasurer,

as above directed : Provided, that if the sum which may be

deemed to be the value of such stray shall not exceed four dol-

lars, no bond shall be required.

7. If within twelve months after the appraisement of any Not answera-

stray and entry thereof made with the ranger, it should die, death.—e. c,
0.109,8.^7,
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the taker-up shall not be answerable, unless it may appear to
have died by ill usage and abuse.

Freeholders 8. If any person, not being a freeholder, shall take up any

u^and^enter! stray> or **' anJ freeholder shall take up any stray at any other

but any may ' place than on his own land, or shall make use ofany stray before

retS-n^trav—
^ie same sball be appraised, he shall, for every such offence*

K.c.,c 109,'s. forfeit and pay ten dollars, and be further liable to the action
8 - of the party grieved ; Provided, nevertheless, that nothing here-

in contained shall prevent any person from taking up any stray

of any kind and carrying the same immediately to the owner
thereof,

mfnfiter oaths" ^* ^ne ranger maJ administer the oath, in all eases, where
—E. c.,c 109^ it is required to be taken before him, under the provisions of
s

-
9 - this chapter.

To make re- 10. Every ranger shall make return of the strays entered, to

ty^ommiT-™" bis board of commissioners at their meeting, which shall hap-
sioners—R. pen after the first day of February in every year, under the
c., c 109, s. penalty of twenty dollars ; of which return the clerk of the

said board shall make and deliver a copy to the county treasurer,

to the end that he may proceed to the collection of the money
due.

Books of, may \i ;por |}ie more speedy recovery of strays, any person may
dg inspected. i «/ j / ? «/ 4 «/

—R. c.,e. 109, search the entry books, for any information he may want, first

s -
n - paying to the ranger the prescribed fee therefor.

County treas- 12. The treasurer in each county shall collect all sums that

moneys accra- 1Tia.y he clue for any stray entered, under the same rules as he
ing under this collects any other moneys due him ; and on all such collections

C.*c.?6iTsJ be shall be entitled to receive six per centum. And if any
12. person, entering strays, shall fail to account for such moneys*

the treasurer shall sue for the same.
Penalty on 13. Whenever any ranger, or his deputy has received any

rat
g
paving

r money, which ought to have been paid by the taker-up to the

over.—R. a, treasurer, the treasurer shall call on the ranger, or his deputy,
c. 109, s. 13. for payment; and, on failure to settle and pay as herein di-

rected, he shall forfeit two hundred dollars, and be further

liable to the suit of the treasurer for such sums, as have been
paid by the taker-up of strays, over and above the ranger's fee.

Duty of taker- \^ Every person taking up a stray, afterwards reclaimed by

stray dies, or the owner, or dying as aforesaid, shall produce to the ranger of
is reclaimed, the county a certificate of such stray being reclaimed or dying,
—^ .,c.

, from some j ustice of his county, within twelve months after

entering the stray; which certificate the ranger shall note in

his book and file in his office, and shall give a receipt for the

same, specifying the day and date of the entry of such strays.

And in case any taker-up shall fail to produce a certificate,

when demanded, he shall be subject to the payment of all costs,

which may accrue in consequence of any suit brought against

him, as fully as if no claim had been made, or death happened.
Penalties un- ^ Every penalty incurred by the violation of any of the

ter, to^elonl provisions of this chapter, shall be recovered by the county

J:?

cou}^-~^' treasurer, in the name of the State, for the use of the county.
C, c. 109, B.lo.
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CHAPTER 110

SUEETY AND PEINOIPAL.

Section

1. Summary remedy for surety against

principal.

2. Surety may sue cosurety for ratable

part of debt paid for principal.

3. May dissent from stay of execution

—

then not liable to surety for the

stay. Officer, how to collect in

such case.

4. Surety, paying debt of deceased

principal, to have priority as the

creditor had, against the estate.

Section

5. Security may cause written notice to

be given to creditor. Proviso.

6. Negligence to operate as discharge.

Proviso.

7. Notice to be in writing.

8. Defendants may show they are sure-

ties. Jury or justice to find the

facts.

9. Property of principal to be first lev-

ied on and sold.

1. Ant person, who may have paid money for and on ac- Summary rem-
eount of those for whom he became surety, upon producing to edy for surety
;* r, . . o . * i

•

• • against pnnci-
the Superior court, or any justice ot the peace having juris- pli.—e:c, c
diction of the sum, a receipt, and showing that an execution no,*.].

has issued and he has satisfied the same, and making it appear

by sufficient testimony, that he has laid out and expended any
sum of money, as the surety of such person, may move the

court or justice of the peace, as the case may be, for judgment
against his principal, for the amount which he has actually paid

;

a citation having previously issued against the principal to show
cause why execution should not be awarded : and should not

the principal show sufficient cause, the court or justice shall

award execution against the estate of the principal.

2. Where there are two or more sureties for the performance Surety may

of a contract, and one or more of them may have been com- |
ue C08™"ety

'
.

> _ for ratable
pelted to perforin and satisfy the same, or any part thereof, and part of debt

the principal shall be insolvent, or out of the State, such surety paid^forprm-

may have and maintain an action against every other surety, e. no, s. 2.

*'

for a just and ratable proportion of the sum, which ma}'

have been paid as aforesaid, whether of principal, interest or

cost.

3„ Whenever any judgment shall be obtained before a jus- May dissent

tice, against a principal and his surety, and the principal debtor from s
;
ay of

shall desire to stay the execution thereon, but the surety is un- then not be
willing that such stay shall be had, the surety may cause his liable to sure-

dissent thereto to be entered by the justice, which shall ab-
y esay.

solve him from all liability to the surety, who may stay the

same. And the constable or other officer, who may have the officer how to

collection of the debt, shall make the money out of the property coiiect'in such

of the principal debtor, and that of the surety for the stay of «f no^fs.
C "'

execution, if he can, before he shall sell the property of the

surety before judgment.
4. Whenever a surety, or his representative, shall pay the Surety, paying

debt of his deceased principal, the claim thus accruing shall debtofdec'd
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Erincipal, to
ave priority

as the creditor
had, against
the estate.

—

E. C, c. 110,
s.4.
Sesurity may
cause written
notice to be
given to cred-
itor.—1868-' 9,

e. 282, s. 1.

Proviso.

operate as a
discharge.

—

1868 -'9,o. 232,

&..2.

Proviso.

Notice to be in
writing.—1868
-'9, c. 232,s.3.

P/efts. may
show they are
sureties, and
jury or justice

to find the fact

—K. C, c. 31,

s. 124.

Property of

principal to be
first levied on
and sold.—E.

C, c.31,s.l25.

have such priority in the administration of the assets of the
principal, as had the debt before its payment.

5. In all cases where any security or endorser on any note,

bill, bond, or other written obligation, shall consider himself
in danger of loss in consequence of his contingent liability,

either from the insolvency or misconduct of the principal, in

said note, bill, bond, or other written obligation, or from the
negligence of the payee or holder of any such instrument, it

shall be lawful for such security or endorser, at any time after

such note, bill, bond, or other written obligation shall have be-

come due and papable, to cause writ' en notice to be given to

the payee or holder of any such paper or obligation, requiring
him to bring suit on said obligation, and to use all reasonable

diligence to save harmless such security or endorser : Provided
y

nothing herein contained shall apply to official bonds, or bonds
given by any person acting in a fiduciary capacity.

(>. Should the payee or holder of any such note, bond, bill,,

or other written obligation, refuse or fail, within thirty days
from the service of said notice, to bring suit in the appropriate

court in an effort to save harmless such security or endorser,

such failure to sue, or negligence shall operate as a discharge

of such security or endorser, from all liability whatever, on
any such note, bond, bill, or other written obligation : Pro-
vided, that this notice shall not have the effect to discharge

from liability any co-security who does not join in such notice, or
who has not given a separate notice required by this act: Pro-
vided further, that this act shall not apply to holders of such
note, bill, bond, or obligation, who hold the same as collateral

security or in trust.

7. And such notice shall be in writing and served by the
sheriff or his deputy, who shall return it to the party for whose
benefit the notice was issued, which shall be evidence of the

fact in all the courts of this State.

8. In the trial of actions at' law upon contracts, either of the
defendants may show in evidence that he is surety, and if it be
satisfactorily shown, the jury in their verdict, or the justice of

the peace in his judgment, shall distinguish the principal and
surety , which shall be indorsed on the execution by the clerk,

or justice of the peace issuing it.

9. When an execution, indorsed as aforesaid, shall come to

the hands of any officer for collection, he shall levy the same
on the property of the principal, or so much thereof as shall

be necessary to satisfy the execution, and for want of sufficient

property of the principal, also on the property of the surety,

and make sale thereof: Provided, nevertheless, that, in all such

levies a sale shall first be had of all the property of the prin-

cipal levied on, before that of the surety.

Section 1. 4 D. & B., 458 ; lb., 404 ; lb., 507 ; 1 Ire., 216 ; lb., 3S9; 1 D. & B.,
44; 11 Ire., 294; 12 Ire., 243; 7 Ire., 353 ; 1 lb., 286; 3 Dev., 253; 4D. &B..458;
2 lb., 460; lib., 437; 4 I>ev. 360; 3 Dev., 380; lb., 237; 1 D. & B., 437; 4 Dev.,
529 ; 1 Ire., 216 ; 5 Ire. Eq.. 91 ; lb., 369.

Sec. 2. 8 Ire., 56 ; lb., 286 ; 9 lb., 10 ; 4 lb., 377 ; lb., 83; I Jones, Eq., 313 ; 6
Ire. Eq., 115. Sec 4. Bus., 300.
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CHAPTER 111

TOWNS.

Section

1. Incorporated towns may elect com-

missioners, who shall be a body-

corporate. How styled.

2. When and how elections held and

conducted. Number of commis-

sioners.

3. Inspectors of elections , their duty.

4. Election tied decided by lot.

5. Number of commissioners and time

of election may be changed.

6. On change of time or failure to

elect, officers in to hold, &c,

7. Vacancy, how filled.

8. Mayor may be elected, Tie vote,

how determined. Term of office.

Vacancy, how filled. Shall pre-

side at meetings.

9. Qualification of voters.

10. Eegistration to be made.

11. Qualification of officers.

12. Challenging of voters. Exclusion

from voting.

13. Time for municipal elections. To

be held first Monday in May.

14. Mayor shall take oaths. His powers

and duties.

15. Commissioners to take oath. Their

powers to make by-laws, &c.

16. May lay tax, on what. Appoint

constables and other officers, fix

their compensation and take bonds

17. May establish and regulate markets.

18. May abate nuisances.

19. May keep streets and bridges in re-

pair. May make improvements by

assessments of labor, &c. Citi-

zens exempt from working on

roads. May appoint overseer of

streets. Citizens liable for neg-

lect as road hands. Town patrol.

Section

20. May enforce by-laws by penalties.

21. May regulate quality and weight of

baker's bread.

22. List of taxables to be taken by

mayor. Double tax, when paid.

Assessors of real estate appointed,

their oath and duty.

23. Town constables ; their oaths, pow-
ers and duties.

24. Shall give bond, collect tax and

have the powers of sheriff for col-

lection.

25. Town officers refusing to qualify to

pay $25.

26. Povisi'ons of this chapter to apply

to all incorporated towns unless,

&c.

27. Tax on dogs, if not paid how en-

forced.

28. Annual statement of taxes and ex-

penditures to be published.

29. Municipal authorities may purchase

land for cemeteries.

30. Officers of cities and towns in this

State to be granted the duties of

justices of the peace. Proviso.

31. Violation of ordinance a misde-

meanor.

32. How debts of municipal corporations

shall be paid.

33. Municipal officers to transfer prop-

erty to successors. Penalty for

failure.

34. Tax list may be corrected.

35. Mayor and commissioners of towns,

<fec, may sell property.

36. County commissioners may sell

property of villages, &c, not in-

corporated.

37. Title to land so sold.

1. Every incorporated town, for the better government
thereof, may annually elect by ballot, not more than seven, nor
less than three commissioners, who shall, they and their suc-

cessors, be deemed a body corporate with succession during the

corporate existence of the town, and shall be styled, " the com-
missioners of the town of ," (the same being the name
of the town of which they are commissioners.)

2. Every election for commissioners shall be held under the

Incorporated
towns may
elect commis-
sioners, who
shall be a
body corpo-
rate. How
styled.—E. C.

,

c. Ill, s. 1.

When and
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how elections
held and con-
ducted. Num-
ber ofcom-
missioners.

—

E. 0., c. Ill,

s. 4.

Inspectors of
elections

;

their duty.

—

E. C, c. Ill,

s. 5.

Election tied,

decided by lot.

—E. C.,o. Ill,

s. 6.

Number of
commission-
ers and time
of election

may be
changed.—E.
C, c. Ill, s.7.

On change of
time, or failure

to elect, of-

ficers in to

hold, &c.-E.
C.,c. Ill, s. 8.

Vacancy, how
filled.—B. C,
c. Ill, s. 9.

Mayor may be
elected.—E.
C, c. Ill, s.

10.

Tie vote, how
determined.

—

E. C, c. Ill,

s. 10.

Term of office.

Vacancy, how
filled.

Shall preside
at meetings.

Qualification

of voters.

—

inspection of such persons, not exceeding three, as the county
commissioners may appoint; who shall advertise the elec-

tions at three public places in the town, ten days before the
same is held. And in case the county commissioners neglect
at any time to appoint inspectors, the sheriff of the county
shall summon two freeholders of the town, who with him shall

make such appointment.
3. The inspectors shall be sworn by some justice of the

peace, as in elections for members of the General Assembly,
and they shall conduct the election in the like manner and
during the same hours of the day, as elections for members of

the General Assembly. And, at the close of the poll, shall de-

clare elected such persons as have the highest number of votes

;

and they shall, within ten days, notify the persons elected.

4. It among the number voted for, there should be any two
or more who may have an equal number of votes, and either

would be duly elected but for the equal vote, the inspectors

shall determine by lot the election between them.
5. After the first election the voters of the town may, when-

ever and as often as tney choose, by a vote at the time of elect-

ing commissioners, and due notice given thereof by the com-
missioners then in authority, alter, by a concurring majority of
all the votes cast, the number of commissioners, so that the
number be not more than seven nor less than three; and
thenceforth the number of commissioners agreed on shall be
chosen.

0. Whenever the day of election shall be altered, the officers

of the corporation elected or appointed before that day, shall

hold their places till the day of election, and until other officers

shall be appointed and qualified. And they shall hold their

offices in like manner, when there is any failure to make the

annual election.

7. In case of a vacancy after election, in the office of com-
missioner, the others may fill it until the next election.

8. In like manner, and at the same time when commission-
ers are elected, the voters may by ballot, under the inspection

of the same persons and under the same rules and regulations,

elect a mayor of the town ; and the person having the highest

number of votes, shall be declared elected. If, among the

number voted for, there should be any two or more who may
have an equal number of votes, and either would be elected

but for the equal vote, the election shall be determined as in

the case of commissioners; and he shall be notified and hold

his office for the same term as the commissioners; and in case

of a vacancy in the office, the commissioners may fill the same.

The mayor shall preside at the meetings of the commissioners,

but shall have no vote except in case of a tie; and in the event

of his absence or sickness, the board of commissioners may ap-

point one of their number, pro tempore, to exercise his duties.

9. No person shall be entitled to vote for mayor, in tend ant

of police, commissioners, aldermen or other officers of an incor-
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porated city or town, or at any election held therein for any 1870-% c. 24,

municipal purpose, unless he shall be an elector of the State
8

'
'

of North Carolina and shall have resided next preceding the

day of election, ninety days within the corporation and ten

days within the ward in which he claims to be a voter.

10. It shall be the duty of the corporate authorities of every Registration

city and town to cause a registration to be made of all voters ^Jj
)

e
»?
iade

o7'

qualified as above mentioned, under the rules and regulations s . 2. '

heretofore used.

11. No person shall be a mayor, commissioner, intendant of Qualification

police, alderman or other chief corporate officer of any city or jJ^F'e.'ai
town, unless he shall be a qualified voter therein. s. 3.

12. It shall be lawful to challenge the right of any person to Challenging of

vote, either on the day of election when he offers to vote, or ^oters.—is^o-

on the day of registration when he offers to register, and if it Exclusion*

shall appear to the judges of election or a majority thereof, or from voting.

to the registering officer that such person is disqualified, he
shall be excluded from registration, or, if he has been regis-

tered, from voting.

13. The time for the regular election for municipal officers Time for mu-
in the cities, towns and incorporated villages of this State, shall

£
icipal

?
lec~

hereafter be the first Monday in May in each year. first Monday
14. The mayor, before some justice of the peace, shall take ijwS?"'""*" 24

the oaths prescribed for public officers, and an oath that he will s . 6. ' '

faithfully and impartially discharge the duties imposed upon Mayor shall

him by law.
^

r. c.,c. ill,

15. The commissioners shall take an oath before some jus- ^
n.

. .

tice of the peace, that they will faithfully and impartially dis- ers to take

charge the duties of their office. They shall have power to oath.—R. C,

make such by-laws, rules, and regulations for the better gov- Their powers
eminent of the town, as they may deem necessary: Provided,

f°
ma^ °y-

the same be not inconsistent with the provisions of this chap- c. olin'T'li
ter, or the laws of the land.

16. Among the powers hereby conferred on them, they may, May lay tax,

not oftener than annually, lay a tax on real estate situate within ^^int"
the corporation ; on such polls as are taxed by the General stables and

Assembly for public purposes; on all persons, (apothecaries and other oflicersj

druggists excepted,) retailing or selling liquor or wines, of the Pensation, and

measure of a quart or less, a tax not exceeding twenty five dol- ta
^
e
c°
nd8

in
lars ; on all such shows and exhibitions for reward as are taxed g7i3.

*' '
'

by the General Assembly ; on all dogs ; and on swine, horses,

and cattle, running at large within the town. They may ap-

point a town constable, and such other officers and agents, as

may be necessary to enforce their by-laws and regulations, keep
their records, and conduct their affairs; may determine the
amount of their salaries or compensation ; and also the com-
pensation or salary of the mayor : may impose oaths of office

upon them, and require bonds from them payable to the State,

in proper penalties for the faithful discharge of their duties.

17. They may establish and regulate their markets, and pre- Markets, may

scribe at what place, within the corporation, shall be sold mar- estaDllshani
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regulate.—E.
C, c. ill, s.

14.

Nuisances
abate.—E. C,
e. Ill, s. 15.

Streets and
bridges, keep
in repair. - B.
C, c. Ill, s.

15.

Improvements
make by as-
sessment of
labor, &c.—E.
C, c. Ill, s.

16.

Citizens ex-
empt from
working on
roads.
May appoint
overseer of
streets.

Citizens liable

for neglect, as

road hands.
Town patrol.

—E. C, c. Ill,

s.16.
By-laws, may
enftuce by
penalties.—E.
C, c. Ill, s.

17.

Baker's
bread, its

quality and
weight regu-
lated.—E. C,
c. Ill, s. 18.

List of taxa-
bles to be
taken by
mayor.—E.
C, c. Ill, s.

19.

Double tax,

when paid.

Assessors of
real estate ap-
pointed ; their

oath and duty.

Town consta-

bles, their

oath, power,
and duties.

—E. 0., 0.111,
s. 20.

Shall give

ketable things ; in what manner, whether by weight or meas-
ure, may be sold, grain, meal, or flour, (if the flour be not

packed in barrels,) fodder, hay, or oats in straw ; may erect

scales for the purpose of weighing the same t appoint a weigher,

fix his fees, and direct by whom they shall be paid.

18. Tiiey may pass laws for abating or preventing nuisances

of any kind, and for preserving the health of the citizens.

19. They shall provide for keeping in proper repair the

streets and bridges in the town, in the manner and to the ex-

tent they may deem best ; may cause such improvements in the

town to be made as may be necessary, and may apportion the

same equally among the inhabitants, by assessments of labor or

otherwise, and the citizens shall not be liable to work on the

public roads without the limits of the town. When they de-

termine to repair or improve by labor, they may appoint an

overseer and compel such persons as are liable to perform duty
on the public roads, to work on the streets, in the same man-
ner and under the same penalties, as are provided by law for

the reparation of the public roads. They may appoint a town
watch or patrol, to be regulated by such rules as the commis-
sioners may provide.

20. They may enforce their by-laws and regulations, by im-

posing penalties on such as violate them ; and compel the per-

formance of the duties they impose upon others, by suitable

penalties.

27. They shall have power to make all such laws and regu-

lations as they may deem necessary to protect the citizens of

the town from imposition and fraud in the manufacture, weight,

and sale therein of baker's bread, and to prevent fraudulent

mixtures of other substances therewith ; so as to insure that the

bread shall be good and wholesome, and of full weight.

22. The mayor shall, by order of the commissioners, take

the list of taxables in the town,, in such manner and at such

time as the commissioners shall prescribe. If any person fail

to list his taxables within the time prescribed by the commis-
sioners, he shall be liable to a double tax. The commissioners

may appoint assessors of the real estate within the town, who,
before acting, shall take an oath before some justice of the

peace to discharge their duties faithfully and impartially ; and
the mayor and assessors shall make report to the commissioners

within the time prescribed by them.
23. The town constable shall, before some justice of the

peace, take the oaths prescribed for public officers, and an oath

that he will faithfully and impartially discharge the duties of

his office according to law. As a peace-officer, he shall have

within the town all the powers of a constable in the county

:

and as a ministerial officer, he shall have the same power as a

constable in the county, to execute all process that may be

issued by the mayor, and to enforce the ordinances and regu-

lations of the commissioners as they may direct.

24. He shall have the same power to collect the taxes im-
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posed by the commissioners, as sheriffs have to collect the taxes bond, collect
- _ tax, and hav
J the powers ofimposed by the county commissioners; and he may be required by t

the commissioners to give bond, with sufficient security, payable sheriff for

to the State of North Carolina, in such sum as the commissioners ^gf^
10

^"m
may prescribe, to account for the same; upon which suit may 8.21.

be brought by the commissioners, as suits are brought upon
the bonds of other officers.

25. Every person elected or appointed commissioner, mayor, Town sfficers

town constable, or assessor of real estate, who, after being duly refusing to

notified, shall neglect or refuse to qualify and perforin the du- $25.—S. °(?.

&
g.

ties of his office or appointment, shall pay twenty-five dollars, ill, b. 22.

one-half to the use of the town, and the other half to the use

of any person who will sue for the same.

26. The provisions of this chapter shall apply to all incorpo- Provisions of

rated towns, where the same shall not be inconsistent with the this chapter
',, . , , n . . . -, -1 .to apply to all

provisions 01 special acts or incorporation, or special laws in incorporated

reference thereto. *°™j™le8s
>

27. If any person residing in town shall have therein any in ?s . 23.
"'

°

dog, and shall not return it for taxation, and shall fail to pay Tax on dogs.

*i \ J- 4 i j.i • • 4- 4.1 • *.• If not paid,
the tax according to Jaw, the commissioners, at their option, \iOW enforced.

may fine the person so failing double the tax, or may treat such —E. c, c. 111,

dog as a nuisance, and order his destruction.

28. The commissioners shall annually publish an accurate Annual state-

statement of the taxes levied and collected in the town, to- me
j

lt of tax
,?

s

gether with a statement of the amount expended by them, and tures^obe

for what purpose. And any board of commissioners failing to J^p1"^-

comply with the directions of this section, shall forfeit and pay Sp 25.
"' '

'

one hundred dollars to any person who will sue for the same.

29. It shall be lawful for the commissioners or other muni- Municipal

cipal authority of any city, town or incorporated village in the authorities

State of North Carolina, to buy and hold either within or with- Jand Ceme-
out such corporation, as much land as in the opinion of such teries.—I8T0

commissioners or other municipal authority, may be sufficient "
'

c
'

° 8, s
' '

for the purpose of a cemetery, not exceeding twenty-five acres.

30. It shall and may be lawful for the chief officers of all °
i

i

f
cers

1 ^
f

the cities and towns in this State, by whatever name or title towns in this

such chief officers may be named, and it shall be their duty to State to be

have and exercise all the jurisdiction, powers and duties given duties of jus-

to justices of the peace in the chapter entitled "Criminal Pro- tice of the

ceedings," subject to the restrictions and limitations contained ?%o!"i95 s. 1.

in that chapter : Provided, no such officer shall take jurisclic- Proviso.

tion of any offence committed beyond the limits of the city or

town of which he is such chief officer. Nothing in this chap-
ter shall be held to impair the jurisdiction heretofore given to

justices of the peace of the county.

31. Any person or persons violating auy ordinance of any Violation of

city or town of this State shall be deemed guilty of a misde- mitdemeanSr.
meanor, and shall be subject to the provisions of this chapter. —isn-'2. c.

32. Debts contracted by a municipal corporation in pursu- HoWeks of
auce of authority vested in it, shall not be levied out of any municipal cor-

property belonging to such corporation and used by it in the Poratlons
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successors.
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—i870-
e,

i

pa
c

d
' discharge and execution of its corporate duties and trusts, nor

99, s. i,
' out of the property or estate of any individual who may be a

member of such corporation or may have property within the

limits thereof. But all such debts shall be paid alone by taxa-

tion upon subjects properly taxable by such corporation : Pro-
vided, however, that whenever any individual, by his contract,

shall become bound for such debt, or any person may become
liable therefor by reason of fraud, such person may be subjected

to pay said debts according to the course of the law in other

cases.

Municipal of- 33. All municipal officers, mayors, aldermen, commissioner
or tax collector, of any town or city, who shall, on demand, fail

to turn over to their successors in office the property, books,

m8

s°"i

1,C
' moneys, seals or effects, of such town or city, shall be deemed

guilty of a misdemeanor, and, upon conviction before the Su-

Penaityfor perior Court of the county in which such town or city is lo-

failure. cated, shall be imprisoned for not more than five years, and
fined not exceeding one thousand dollars, at the discretion of

the court.
Tax lists may 34.. All tax lists, either county or municipal, which have or

—i87o-'i, o. raa.y hereafter be placed in the hands of any sheriff* or tax col-

177, s. 2. lector, shall be at all times under the control of the authorities

imposing the tax, and subject to be corrected or altered by
them, and shall be open for inspection by the public, and upon
demand by the authorities imposing the tax, or their successors

in office, shall be surrendered to the lawful authorities for such

inspection or correction, and any sheriff or tax collector who
shall refuse or fail to surrender his list upon such demand, shall

be deemed guilty of a misdemeanor, and, upon conviction, be
subject to the penalties imposed by the thirty-third section

of this chapter.

Mayor and 35. The mayor and a majority of the commissioners of any

ofTowns
10

&c
rS incorporated city, town or village in the State shall have power

may sell prop- at all times to sell at public outcry, (after thirty days' notice,)

l

n
7{^~l

b72~ 3
' to the highest bidder, any property, real or personal, belonging

to any such incorporated place, and apply the means as they

may think best.

County com- 30. In any town or village not incorporated, or wThere there

may sell prop- ls no mayor or commissioners, the county commissioners shall

erty of vii- have the power given in the preceding section of this chapter.

incorporated?
11

37. The mayor of any village, town or city, or the chairman
—1872-% c. of any board of commissioners, town or county, is fully au-

Titie

8

'toiand thorized to make title to any property sold under this chapter.

so sold.

—

1872-'3, c.

112. s. 3.
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CHAPTER 112.

TOWNSHIPS.

Section

1. Districts approved. Counties.

2. Proceedings in name of board ot

trustees.

3. Of whom board of trustees to con-

sist.

4. Number of justices in cities or

towns.

5. Trustees and term of office.

6. How elections held.

7. Persons elected to qualify.

8. Board to decide contested elections.

9. Election of constable.

10. Place for holding meetings of trus-

tees. Proviso.

11. Appoint meetings.

12. Quorum.

13. Trustees to lay out highways, &c;
to build bridges ; to appoint over-

seers.

14. Appeals allowed.

Section

15. Party appealing to give bond.

16. May assess property.

17. Eeport of board.

18. Board to audit and settle.

19. To lay and collect taxes.

20. Clerk to record proceedings.

21. Per diem of justice and clerk.

22. County Commissioners to designate

townships, when.

23. Who shall be township t.easurcr.

24. When elected.

25. When to be qualified.

26. Vacancy, how filled.

27. When board of trustees shall fail to

appoint.

28. Township treasurer to give bond.

29. Trustees may enlarge bond, &c.

30. When county commissioners to de-

cide on bond.

1. The districts reported by the commissioners of the follow- Districts ap-

ing counties of the State to the present session of the General
£fJJ|^>9 c

Assembly, are hereby approved, and said districts, in obedience iss, s. l.'

to article seven, sections three and four of the Constitution, to-

wit: Craven, Granville, Halifax, New Hanover, Chatham, counties.

Cumberland, Davidson, Duplin, Edgecombe, Franklin, Guil-

ford, Iredell, Johnston, Mecklenburg, Northampton, Orange,
Randolph, Rockingham, Rowan, Warren, Wayne, Alamance,
Alexander, Alleghany, Anson, Ashe, Beaufort, Bertie, Bladen,

Brunswick, Buncombe, Burke, Cabarrus, Caldwell, Camden,
Carteret, Catawba, Clay, Cleveland, Columbus, Currituck,

Davie, Forsythe, Gaston, Greene, Harnett, Henderson, Hay-
wood, Hertford, Hyde, Jones, Lenoir, Lincoln, Macon, Madi-
son, Martin, McDowell, Mitchell, Montgomery, Moore, Nash,
Onslow, Pasquotank, Perquimans, Person, Richmond, Ruther-
ford, Sampson, Stanly, Stokes, Surry, Transylvania, Tyrrell,

Union, Watauga, Wilkes, Wilson, Yadkin, Yancey, Caswell,

Chowan, Washington, Gates and Polk, shall have corporate
powers and shall be known as townships by the boundaries and
by the names respectively designated in said reports ; but the
said districts may be altered or divided, or new townships may
be erected, by the county commissioners in the manner speci-

fied in sub division fifteen, section eight of an act of the Gen-
eral Assembly entitled ''An act concerning the government of
counties," and ratified the fourteenth day of August, Anno
Domini, eighteen hundred and sixty-eight.
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Proceedings
in name of

board of trus-

tees.—1868-' 9,

e. 185, s. 2.

Of whom
board of trus-

tees to consist.

1868-'9, c 195,

s. 3.

Number of
justices in

cities or
towns.—1868
-'9, c. 185, s. 4.

Trustees and
term of office.

1869-'70, c. 2,

s. 1.

How election

held.-! 888-' 9,

c. 185, s. 6.

Persons elect-

ed to qualify.
— 1868-'9, c.

165, s. 1.

Board to de-
cide contested
election.
—1868-'9,c.

165, s. 8.

Election of
constable.
—1868-'9, c.

1 65, s. 10.

Place of hold-
ing meetings
of trustees.
—1871-' 2, c.

83, B. 2.

Proviso.

2. All acts or proceedings by or against a township, in its

corporate capacity, shall be in the name of the board of trus-

tees of the township.

3. The board of trustees of each township shall consist of a

clerk and two justices of the peace, except as otherwise pro-

vided for in this chapter in respect to justices of the peace, in

those townships in which cities and towns are situated.

4. In every township in which any city or town is situated,

or which may consist of a city or town, the number of justices

of the peace to be elected shall be two more than the number
of wards in such such city or town, or in case such city or town
is not divided, into wards, then one additional justice for each

five hundred inhabitants, or if there are less than five hundred
inhabitants, one additional justice ; for the purpose of obtaining

the number of inhabitants in any such city or town, the corpo-

rate authorities shall have power to take a census thereof.

5. The first election for township boards of trustees shall be
held on the first Thursday of February, in the year one thou-

sand eight hundred and seventy, and the persons thus elected

shall continue in office until the first Thursday in August, in

the year one thousand eight hundred and seventy-one, and un-

til their successors shall have qualified, and thereafter the reg-

ular election for said officers shall be held every cwo years.

6. Such election shall be held in all respects under the rules

and regulations now prescribed by law, at such place in each

township as the county commissioners may designate, and the

return thereof shall be made to the board of commissioners of

each county, who shall declare the result of said election, and
within five days thereafter shall notify the persons receiving the

majority of votes in each township, of their election.

7. The persons who are elected at such election shall appear,

within live days after service of notice, before the county com-
missioners and qualify by taking and subscribing oath of office,

which oath shall be filed with the clerk of the board of com-
missioners.

8. The board of commissioners is authorized to decide in all

cases of contested election, subject to appeal to the Superior

Court of the county.

9. At the time and in the manner authorized by this act for

the election of township boards of trustees, there shall be held

an election for one constable in each township, who shall give

bond and security in such reasonable sum as the board of trus-

tees may deem sufficient, to be not less than five huudred dol-

lars nor more than two thousand dollars, and take the oath of

office as now prescribed by law.

10. It may be lawful for the township board of trustees to

rent, at a moderate rate, some room near the centre of their

township to hold its sessions in : Provided, that nothing con-

tained in this act shall be construed to interfere with property

that has been purchased by township trustees before the passage

of this chapter.
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11, The board shall have power to appoint its own meetings, Appointmeet-

and to adjourn from time to time. o.?85J s.
12~

'

12. A majority of the trustees shall constitute a quorum. Quorum.

13 The board of trustees shall have authority, within their ^ s<

"

13>
'

c '

respective townships, to lay out, alter, repair or discontinue Trustees to lay

highways ; to establish and settle ferries ; to build and keep up &c-

llg waySl

bridges, subject to sub-division eleven, section eight, of the Build bridges.

before recited acts concerning the government of counties
; see?s°.-i868-^9~

to lay off or discontinue cartways; to appoint overseers of c. 185, s. u.

highways ; to allow and contract for the building of toll

bridges, and to license the erection of gates across highways.

This authority shall be exercised under the rules, regulations,

restrictions and penalties, in all respects, prescribed and im-

posed in chapter one hundred and four of this revisal, entitled
" Koads, Ferries and Bridges."

14. In all cases of the exercise of authority under the pre- Appeals al-

ceding section, either party may appeal from the decision of the l?3

W
c

d"^18
g

72
1

township board of trustees to the board of commissioners of

the county ; and from the decision of the board of commis-
sioners of the county to the next term of the Superior Court
thereof, and from the decision of said Superior Court to the

Supreme Court ; and in all cases of appeal from the decision of

the township board of trustees, their clerk shall file with the

clerk of the board of commissioners of the county all the pa-

pers in the cause; and in case of appeal from the decision of

the board of commissioners of the county, their clerk shall Hie

with the clerk of the Superior Court of the county a transcript

of all the papers and records in such proceeding, to be attested

by his seal of office.

15. The party appealing shall give bond with sufficient surety Bond of party

in the penal sum of two hundred and fifty dollars, payable to ^^q
1"1

^'
c

the appellee, which bond shall be void in case the appellant 36, s. 2.

shall perform such judgment as shall be rendered in the pro-

ceeding, and pay all such costs as may be adjudged against him.

16. The township board of trustees shall assess the taxable

property of their townships, and make return to the county f^.—Jm£%
commissioners for revision, as may be prescribed by law. c. L85, s. ie.

17. The board of trustees of each township shall make out Board to re-

a written report upon the condition of the roads and bridges ^J^J^g8
'

in their respective townships to the county commissioners, at c. 185, s. 17.'

least ten days before regular terms of the Superior Courts of

the county.

18. The board of trustees shall audit all accounts against the Board to audit

township, as directed in section ten of the chapter concerning
counts*

16

a

°~

the government of counties; and shall cause semi-annual —1868-'9, c.

publications of all accounts so audited to be posted at the town- 185
'
s - 18 -

ship house, or other place of meeting, if there be no township
house, and three other public places in the township.

19. The board of trustees shall have power to lay and col- Power to lay

lect all taxes which may be required to defray the necessary ^esSses-'g,
c. 185, s. 19.
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Clerk to re-

cord proceed-
ings.- 18 68-'

9,

c. 185, s. 20.

Per diem of
justice and
clerk.-1868-'£

c. 185, s. 21.

County com-
missioners to
designate
townships,
when.

Who shall be
township
treasurer.
1869-'70, c.

203, s. 1.

When elected.
—1869-'70, c.

203, s. 2.

Wnen to be
qualified.

1869-'70, c.

203, s. 3.

Vacancy, how
filled.—1868
-'9, c. 203. s.

4.

When board
of trustees
shall fail to

appoint.—1868-'69, c.

203, s. 5.

Township
Treasurer to
give bond.
—l868-'9, c.

203, s. 6.

expenses of the township, and the township constable shall

collect all taxes so laid and assessed.

20. The clerk of the board of trustees shall record the pro-
ceedings of the board in a book to be provided for that pur-
pose, and keep all its papers and hold them open to the exam-
ination of all persons except on the Sabbath ; disburse all

moneys belonging to the township, under the order of the
board, taking proper vouchers therefor, and making quarterly
returns to the board, if required, of all his receipts and dis-

bursements.
21. Each justice of the peace, who is a member of the

board, shall receive two dollars per diem for each day's atten-

dance upon the meetings of the board ; aud the clerk shall re-

ceive the same per diem, with such additional compensation
for his duties as clerk as the board may allow.

22. The commissioners of any county not included in this

chapter shall have power to designate their present election

precincts as townships for school and assessment purposes, un-

til a proper survey is made and a report of the same is made
to this body.

23. The clerk of the board of trustees shall be also ex officio

treasurer of the township.

24. The treasurer of the township shall be biennially elected

in the manner provided by law.

25. He shall qualify on the last Monday of August next en-
suing his election, by taking and subscribing an oath of office

before the other members of the board of trustees, either of
whom is hereby authorized to administer such oath of office.

The oath shall be filed with the clerk of the board of commis-
sioners.

26. When a vacancy exists or shall occur from any cause

in the office of treasurer of township, the other members of the

board of trustees shall proceed forthwith to fill such vacancy

by appointing a successor, who shall qualify as prescribed by
law.

27. If from any cause the board of trustees cannot agree,

after ten ballots, in filling a vacancy, the board of county com-
missioners, to whom the fact shall be immediately reported,

shall proceed to appoint a successor.

28. Every township treasurer, before entering upon the du-

ties of his office, shall give a bond in the penal sum of at least

five hundred dollars, and always equal to the probable amount
of the taxes, other than school taxes, to be collected in one
year in the township, payable to the State for the faithful ac-

counting and disbursing of all moneys which may come into

his hands, and for the discharge of all his duties as treasurer,

which bond shall be signed by two or more sufficient sureties,

and shall be proved by the oath of a subscribing witness, or

acknowledged by the parties thereto, before the other members
of the board of trustees, who shall approve the same and en-

dorse their approval thereon, and then cause said bond to bo
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registered in the book of official bonds in the register's office, and
the original deposited with the clerk of the Superior Court for

safe keeping. The bond shall annually be renewed on the last

Monday of August of each year,

29. The board of trustees or county commissioners may at Trustees may
any time require the township treasurer to enlarge his bond or enlarge

;

bond,
• 'i' i • • • j i • i i ^ vi i

• i &c -—1888-'9,
justify his present securities to his bond, so as at all times amply c . 203, s. 7.

to protect the public funds of the township, and if, upon service

of such an order to enlarge or justify his bond, the township
treasurer fails or refuses for ten days to so enlarge or justify, he
shall be deemed to have vacated his office, and the trustees of

the township shall proceed to fill such vacancy.

30. In case of any conflict or disagreement respecting the When county

acceptance of a bond of any township treasurer the question
Jo'decMe^8

shall be referred to the commissioners, whose acceptance or re- bond.—1868-

jection shall be final.
'
9

>
« 203

>
*• 8-

Section 4. 66 N. C, 662.
Sec. 13. 65 N. C, 488,

CHAPTER 1 1 3.

UNIVEBSITY.

Section

1. License to retail in two miles of

Chapel Hill void.

2 Places in two miles of Chapel Hill

for sale of liquors, forbidden.

3. No person without written permit,

to sell liquor to he used in two
miles of Chapel Hill.

4. Electioneering treats in two miles

forbidden.

5. Also "billiard and gaming-tables in

five miles.

Section

6. Also exhibitions in five miles, with-

out license.

7. Violation of preceding sections, a

misdemeanor.

8. Contracts with minor students with-

out permission, void.

9. Shall be avoided by plea.

10, Incapable of confirmation.

11. University endowed with escheats.

1. Any license granted to retail spirituous liquor, wine, or License t© re-

cordials at Chapel Hill, or within two miles thereof, shall be tail at chapel
wvm'/I Hill, &c,
V01

.

d
-

T void.-E, C,
2. iSo person shall erect, keep, maintain, or have at Chapel c. 113, & l.

Hill, or within two miles thereof, any tippling-house, establish- mnefoi; for°

ment, or plaee, for the sale of wine, cordials, spirituous or malt sale of liquors,

o. JNo person in the State, without permission in writing No person

from the president of the university, or some member of its
~

sell liquor to

be used in two
faculty, shall sell, or offer to sell, or deliver to any student of sell

the university, or to any other person, any wine, cordial, spi

without writ-
ten permit, to

53
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miles of Chap- ituous or malt liquor, for the purpose of being used, or with

cln^'s^'. knowledge that the same will be used at Chapel Hill, or
within two miles thereof, by any such student.

Electioneering 4. N person, at or within two miles of Chapel Hill, shall
treats forbid- . r • i i ,_ . •

den.—R. c, glve or turn.ish any electioneering treat or entertainment.
c- l i3, s. 4 5. Xo person shall set up, keep, or maintain at Chapel Hill,

and°gaming- or within live miles thereof, any public billiard-table or other
tables in five public table of any kind at which games of chance or skill, by

c: ii3~s. 5.
"' whatever name called, may be played.

Also exhibi- 6. No person, without permission in writing obtained there-

mUes Without f°r from the president of the university or some member of its

license.—E. faculty seven days before hand, shall exhibit at Chapell Hill, or
^•' G

-
' • within live miles thereof, any theatricals, sleight of hand, or

equestrian performances, or any dramatic recitations or repre-

sentations, or any rope or wire-dancing, natural or artificial

curiosities, or any concert, serenade, or performance in music,,

singing or dancing.

Violating pre- 7. Any person who shall offend against any of the provisions

Uons
1

nnsde- °^ tms cnapter hereinbefore recited, shall be deemed guilty of a

meanor.—R. misdemeanor.

Contract with ^. Every contract or agreement by any student of the uni-

minorstu- versity, being then a minor, with any shopkeeper, merchant,
d
erm

S

isrion°
Ut trader, or other person, upon the sale of any wine, cordial,

void.—R. c., spirituous or malt liquor, or of any goods, wares, or merchan-
c. 113, s. 8. dise, or any article of trade, or with the keeper of any livery-

stable, shall be void, unless the same, if made at or within two
miles of Chapel Hill, be made under the written permission of

the president of the university or some member of its faculty;

or, if made at a greater distance from Ohapel Hill, under the

written consent of the person who may have the control and
authority over such student.

Shall be 9. Every contract made with a student of the university con-

piea.—R. "o., trary to the provisions of the preceding section, shall be avoid-

c 113, s. 9. ed by plea. On the trial whereof, if it appear that the defen-

dant was at the time of the alleged contract a student of the

university, it shall be presumed that he was at the making
thereof a minor.

H f
10. Every such contract shall be incapable of being con-

confii-raation. firmed ; and any promise or obligation given by such student
—R. c.,e. 113, after his arrival at full age shall be void,

i il .i^ui, 11. All the real estate which has escheated or may escheat
.fcnaowea witn

.
_ •

t ,
«/

escheats.—R. to the State, which has not been reduced into possession by the
C., c. 113, s. State or the president and directors of the literary fund, shall

be and hereby is vested in the trustees of the university for the

use of the university.
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CHAPTER 114.

USURY.

Legal rate of interest. Proviso.

1. The legal rate of interest upon all sums of money, where Legal rate of

• , , • ! i i i -n t •
r

, £• u interest. Pro-
mterest is allowed, shall be six per cent, per annum tor sucn viso.—1866, c.

time as interest may accrue, and no more : Provided, however, 24 -

that any person may for the loan of money, but upon no other

account, take interest at a rate so great as eight per cent., f

both the consideration and rate of interest shall be set forth in

an obligation signed by the party to be charged or his agent.

And if any person shall agree to take a greater rate of interest

than six per cent, per annum where no rate is named in the

obligation, or a greater rate than eight per cent., where the

rate is named, the interest shall not be recoverable at law ; and
in all trials at law, when the plea of usury shall be relied on,

the defendant may examine the plaintiff on oath, either by de-

position or in open court, according to the course of the court.

CHAPTER 115.

VICE AND IMMORALITY.

Section

l. No person to work on Sunday, un-

der penalty of one dollar.

Section

2. Penalty for swearing before a justice

holding his court.

1. On the Lord's day, commonly called Sunday, no trades- No person to

.man, artificer, planter, laborer, or other person, shall, upon day under"
1"

land or water, do or exercise any labor, business, or work, of penalty of

his ordinary calling, (works of necessity and charity only ex- p^V^ruT
cepted,) nor employ himself in hunting, fishing, or fowling, s.'i.

*'

nor use any game, sport, or play, upon pain that every person,
so offending, being of the age of fourteen years and upwards,
shall forteit and pay one dollar.

2. If any person shall profanely swear or curse in the hear- Penalty for

ing of a justice of the peace, holding his court, the justice may swearing be-

commit him for a contempt, or fine him fifty cents. &1-^q
q

\
115, s. 2.

'"
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CHAPTER 1 1 6

WEIGHTS AND MEASURES.

Section

1. Weights and measures to be used.

2. County commissioners to procure

weights and stamps

3. Governor to procure measures.

4. Standard keeper appointed. His

oath and bond.

5. Weights and measures to be tried

by standard keeper once in two

years, and certificate given. Pen-

alty for not having them exam-

ined.

6. For selling or buying by, when not

branded or stamped.

Section

7. Acre of land, of what measure to be..

8. Governor to set apart a room in the

Capitol for the safe keeping of

standards.

9. To appoint a standard keeper.

10. Compensation of standard keeper.

11. State standard keeper shall supply

counties.

12. Standard keeper to keep a record.

13. Standard keeper to destroy bal-

ances, when.

Weights and
measures to be
used.—K. C,
c. 117, s. 1.—
1866-'7,c. 125.

Board of
county com-
missioners to

procure
Weights and
stamps.—R.
C.,c. 117, s. 2.

—1868, c. 20,

s. 26

Governor to

procure meas-
ures.—R. C,
c. 117, s. 3.—
1867, c. 126, s.

5.

Standard
keeper ap-
pointed. His
oath and

1. No trader or other person shall buy or sell, or otherwise
use in trading, any other weights and measures than are made
a^d used according to the standard prescribed by the Congress
of the United States : Provided, that the provision of this

chapter shall not prevent the citizens of the State from buying
and selling grain by measure as may be agreed upon between
the parties.

2. The board of county commissioners of every county shall,

at the charge of their county, provide sealed weights of hun-
dred, half hundred, quarters of hundred, half quarters of hun-
dred, seven pounds, four pounds, two pounds, one pound, half

pound, one quarter pound, two ounces, one ounce, and half

ounce: and they shall also provide a stamp for brass, tin, iron,

lead or pewter weights and measures, and a brand for wooden
measures, with the letters N. C.

3. The Governor shall procure for each of the counties now
or hereafter to be established, the following of the measures
adopted as standards by resolution of Congress, approved the

fourteenth of June, one thousand eight hundred and thirty- six,

which shall correspond with the standards furnished for this

State by the Secretary of the Treasury of the United States,

in pursuance of the said resolution, namely : A yard measure,
gauging rod and waists sticks, made of substantial wood, duly

sealed, and marked and stamped with the letters 1ST. C. ; to be
of suitable size, and placed in a secure wooden box, with such

fixtures to the same as the Governor may deem necessary for

its proper use and preservation ; also the half-bushel, peck, half

peck, quarter peck, one-eighth peck, gallon, half-gallon, quart,

pint, half-pint, and gill measures, to be duly stamped with the

letters K C.

4. The weights and measures, stamps and brands, thus pro-

vided shall be kept at the court house of the respective coun-

ties by a standard keeper, to be elected by the board of county
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commissioners; and the person thus elected shall, before the bond.—R. C,

board of county commissioners, take the oaths required for
e- 117'*- 4 -

public officers, and also an oath of office, and shall give bond,

with good and sufficient security, payable to the State of North
Carolina, in the sum of two hundred dollars, conditioned for

the safe keeping of the weights and measures, stamps and brands

aforesaid, and for the faithful performance of the duties of his

office.

5. Every person using weights or measures, shall bring all Weights and

his weights and measures and steelyards, embracing ballances tATdb^stlnd-
and other instruments used in weighing, to the standard keeper ard keeper,

of the county, where such person shall reside or trade, to be vearsT and
there tried by the standard ; and every trader or dealer by pro- certificate

fession, and every miller, at least once in every two years there-
ffcy7or not*

1"

after, shall cause their weights, measures and steelyards to be having them

reexamined and adjusted by the standard keeper of the county, c^^m's""!"
in which such weights and measures are used ; and the stan—1867, c! 126,

dard keeper, when practicable, shall mark, by stamp or brand, s- 3 *

the weights, measures, and steelyards found or made to agree

with the standard, and shall give a certificate of such examina-
tion and adjustment, stating the weights, measures, and steel-

yards by him examined and adjusted: and every person using,

buying, or selling by weights and measures, who shall neglect

to comply with the requisites of this section, shall forfeit fifty

dollars, to be recovered at the instance of the standard keeper;
one half to his use and the other half to the use of the county
wherein the offence is committed.

6. If any person shall buy, sell, or barter by any weight or For selling or

measure, which shall not be tried by the standard, and sealed when not

or stamped as aforesaid, he shall, for every such offence, forfeit branded or

and pay forty dollars : and if any person shall sell and deliver a.TcFii7,s. s.

any kind of grain, salt, or other articles in a less measure than

the standard, he shall forfeit and pay for each offence forty dol-

lars to the person suing therefor.

7. The measure of an acre of land shall be equal to a rec- Acre of land,

tangle of sixteen poles or perches in length and ten in breadth, of what meas-

and shall contain one hundred and sixty square perches or c.t
c. ltfjT.8.

poles, or four thousand eight hundred and forty square yards

;

six hundred and forty such acres being contained in a square
mile.

8. The Governor is authorized to set apart any room in the Governor to

capitol, not occupied by any of the officers of the State, as a set apart a

receptacle, and for the safe keeping of the balances to be furn- capitol for the

ished by the United States, for the adjustment of standard safekeeping

weights and capacity measures, and for all the standard lseV, res.,"

weights and measures belonging to the State, and to have such P- 228.

alterations and arrangements made in said room as he may deem
necessary to adapt the same to the purposes intended ; and if

he can find no such room in the capitol, that he have a portion

of the old arsenal building fitted up for that purpose, and that

he draw on the Public Treasurer, out of any money not other-

wise appropriated, for the expense incurred.
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T° aPPoint a 9. The Governor is further authorized to appoint a suitable

keeper.—i867, person to take care of such balances and weights and measures,
res., p. 228. and perform the duties relating to weights and measures, now

imposed by law on the Governor, and such other duties as the
Governor may prescribe, touching said ballances and weights
and measures ; and that he take from such person a bond, with
security, (to be approved by the Governor,) in the penal sum
of five hundred dollars, for the safe keeping of said weights
and measures, and for the performance of all his duties.

10. Such person shall be allowed such compensation for his

services as the Governor shall deem adequate, not exceeding
two hundred dollars a year, to be paid quarterly, on the war-
rant of the Governor.

11. It shall be the duty of the State standard keeper to sup-
ply to each county, which shall call for the same, such standard

tiesf—i8dY,"c. weights as the standard keeper of such county shall demand, duly
I26,s.i. sealed according to .law, such county paying to the Public

Treasurer the actual costs of such weights, upon the certificate

of the State standard keeper.

12. It shall be the duty of the State standard keeper to keep
a book, in which he shall keep an accurate account of all the

weights and measures by him delivered, and the expenses in-

curred by him in the purchase of such weights and measures,

subject to the inspection of the Public Treasurer and the Gen-
eral Assembly.

13. In even7 instance where the standard keeper shall have
before him for adjustment, or shall find in the possession of

lancesthat can any person, intending to use the same, any weight or measure

ed--f867
d
^c

St~ *^at cannot De adjusted so as to meet the requirements of the

126, s. 4.
' law, it shall be the duty of the standard keeper to destroy the

same.

Compensation
of standard
keeper,—1867,
res., p. 228.

State standard
keeper shall

supply coun

Standard
keeper to keep
a record.

—

1867, c. 126, s.

Standard
keeper shall

destroy bal-

CHAPTER 117.

WIDOWS.

Section

1. To what dower a widow entitled.

2. Widows of intestates and widows

dissenting from husband's will en-

titled to one-third in value of her

husband's estate, including dwell-

ing house, &e.

3. Dower not liable to be sold under

execution.

4. Alienation by husband to pass only

two-thirds.

5. When widow barred.

Section

6. Widow may dissent from husband's

will.

7. Effect of dissent.

8. When dower assigned by heir or

devisee with consent of widow.

9. How dower may be applied for.

10. Who must be parties.

11. How dower assigned.

12. Notices to such parties.

13. Bona fide conveyances not affected,

when.
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Section

14. What widows entitled to a year's

support.

15. From what assigned.

16. Value of allowance.

17. Family defined.

18. Duty of administrator, &c., to as-

sign.

19. How value of articles assigned to be

ascertained. Proviso.

20. On application of widow personal

representative may apply to jus-

tice of township, &c. Proviso.

21. Duty of commissioners.

22. Appeal may be taken to the Supe-

rior Court.

23. Duty of appellant.

24. Sum allowed to widow to be credit-

ed to executor, 'unless impeached

for fraud.

Section

25. When allowance shall be in full.

26. When not in full.

27. Application to be by summons.

28. What to be set forth in complaint.

29. What judgment shall be given.

30. Duty of -commissioners. How re-

port returned.

31. Party interested may except.

32. If report confirmed, what judgment
and execution.

33. Costs, how to be paid.

34. Fees of commissioner, justice and

sheriff.

35. Provisions heretofore laid off, val-

idated.

36. Widows unprovided for allowed to

proceed under this chapter.

1. Widows shall be endowed as at common law, as in this

chapter defined.

2. Every married woman, upon the death of her husband in-

testate, or in case she shall dissent from his will, shall be enti-

tled to an estate for her life in one-third in value of all the

lands, tenements and hereditaments whereof her husband was
seized and possessed at any time during the coverture, in

which third part shall be included the dwelling house in which
her husband usually resided, together with offices, out houses,

buildings and their improvements thereunto belonging or ap-

pertaining ; she shall in like manner be entitled to such an es-

tate in all legal rights of redemption and equities of redemp-
tion or other equitable estates inlands, tenements and heredita-

ments whereof her husband was seized in fee at any time dur-

ing the coverture, subject to all valid incumbrances existing

before the coverture or made during it with her free consent
lawfully appearing thereto.

3. Dower, or right of dower, shall, in no case, be subject to

seizure on execution for the payment of any debt of the hus-

band during the term of the life of the wife.

4. No alienation of the husband alone, with or without cov-

enant of warranty, shall have any other or further effect than

to pass his two-thirds interest in such estate : Provided, that a

mortgage or trust deed by the husband to secure the purchase
money, or any part thereof, of land bought by him, shall, with-

out the wife executing the deed, be effectual to pass the whole
interest according to the provisions of the said deed.

5. The right to dower under this act shall pass and be effec-

tual against any widow or person claiming under her upon the
wife joining with her husband in the deed of conveyance and
being privately examined as to her consent thereto in the man-
ner prescribed by law.

To what dow-
er a widow is

entitled.

—

1868-'9, c. 93,

s. 32.

Widows of in-
testates, and
widows dis-

senting from
will entitled
to a third in
value of her
husband's es-

tate, including
dwelling
house, &c.

—

1869-'70, c.

176, s. 1.

Dower not lia-

ble to be sold
under execu-
tion.—1868-'9,
c. 93, s. 34.

Alienation by
husband pass
only two-
thirds.—1868-
'9, c. 93, s. 35.

When widow
barred.—1868-
'9, c. 93, s. 36.
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Widow may 6. Every widow may dissent from her husband's will before

h
iS

s

S

b-vQcPs°wiii
tne court °* probate of the county in which such will is proved,

—1868-'9, c. at any time within six months after the probate. The dissent
93, s. 37. may be jjj person, or by attorney, authorized in writing, exe-

cuted by the widow and attested by at least one witness and
duly proved and registered. The dissent, whether in person
or by attorney, shall be filed as a record of court. If the widow
be an infant or insane, she may dissent by her guardian.

Effect of dis- 7. Upon such dissent, the widow shall have the same rights
Sei

93

—1
38

8~' 9
' and estates in the real and personal property of her husband

*

as if he had died intestate.

When dower 8. If the personal property of a decedent be sufficient to pay

hS^oTde^see n
\
s debts and charges of administration, the heir or devisee

with consent with the widow may, by deed, agree to an assignment of her
of widow.— rlowpr
1868-'9, c. 93,

Q0
l
Ve

^. . < '

s. 39. 9. If no such agreement be made, a widow may apply for

may be°Tppii-
ass%nraent of dower by the petition in the Superior Court as

ed 'for.—1868 - in other cases of special proceedings.
'9, c. 93, s. 40
Who must be
parties.—1868 claiming estates in the lands, shall be parties to such proceeding.

Howdo
B

werS- .

11 * If °-ower be adjudged, it shall be assigned by a jury of
signed.—1868- five persons qualified to act as jurors, unless one of the parties
'9, c. 93, s. 42. demand a greater number, not exceeding twelve, who shall be

summoned by the sheriff ^o meet on the premises or some part
thereof, and being duly sworn by the sheriff, shall proceed to
allot and set apart to the widow her dower in said premises ac-

cording to law and make a report of their proceedings under
their hands to court, which the sheriff shall return within five

days to the clerk of said court.

Notices to 12. The parties, or their attorneys, to such proceeding, shall
SUw8%tieS

' ^e n °titiecl °t' tne ^me an0- place of meeting of the jury ap-

93, s. 43.' ' pointed to assign dower, at least five days before the meeting.
Bona fide con- 13. The provisions of the act of the General Assembly en-

aftected

8 n0t ^^ e<^ " An act restoring to married women their common law
when.—1869- rights of dower," chapter fifty-four, ratified on the second day
?
70, c. 153, f March, one thousand eight hundred and sixty-seven, shall

• not be so construed as to affect the right or title of any person
claiming real estate under a conveyance made within thirty-

days after the passage of the said act, but all such conveyances
shall have the like force and effect as if the said act had been
enacted to take effect at the end of thirty days after the passage
of the same.

What widows J& Every widow of a deceased intestate, or of a testator
entitled to a from whose will she has dissented, shall be entitled, besides her

port.—1 868-' 9,
distributive share in her husband's personal estate, to an allow-

e. 93, s. 8. ' ance therefrom, for the support of herself and her family for

one year after his decease.

Fromwhatas- 15. Such allowance shall be assigned from the crop, stock,
signed.—1868- an(j provisions of the deceased in his possession, at the time of

his death, if there be a sufficiency thereof in value, and if there
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be a deficiency, it shall be made np by the personal representa-

tive from the personal estate of the deceased.

16. Except in cases in which a larger allowance is hereinafter Value of the

provided for, the value of a year's allowance shall be three
fg b8

w
?
9

nc
c

e'^

hundred dollars and one hundred dollars in addition thereto s. 10.

for every member of the family besides the widow.

IT. The family of the deceased, for the purposes of this chap- Family de-

ter, shall be deemed to be, besides the widow, every child, ^^Vo1868
-,"-,

either of the deceased or of the widow, and every other person '

to whom the deceased or widow stood in place of a parent, who
was residing with the deceased at his death, and whose age did

not then exceed fifteen years.

IS. It shall be the duty of every administrator, collector, or Duty of the

executor, or executor of a will, from which the widow of the ^^SSl
testator has dissented, on application in writing, signed by the —i868-'9,o.

widow of such intestate or testator, at any time within one 93
>
s - 12 -

year after the decease of the husband, to assign to her in the

manner prescribed in this chapter, to the value herein pre-

scribed, deducting therefrom the value of any articles consumed
by the widow and her family since the death of her husband

to the time of the assignment.

19. The value of stock, crop and provisions assigned to the How value of

widow, as well as that of the articles consumed, shall be ascer-
ed to^aSlr-

tained by a justice of the peace and two persons qualified to tamed.—1868-

act as jurors of the county in which administration was granted
'
9

'

c< 93
'
s

-
13 -

or the will was proved.

20. Upon the application of the widow, the personal repre- upon applica-

sentative of the deceased shall apply to a justice of the peace tion of widow,

of the township in which the deceased resided, or of some ad- re^entativeto

joining township, to summon two persons qualified to act as apply to jus-

jurors, who having been sworn by the justice to act impar- sh^&c ^"
tially, shall, with him, ascertain the number of the family of is70-'i, c. 260.

the deceased according to the definition given in section seven-

teen of this chapter, and examine his stock, crop and provision

on hand, and assign to the widow so much thereof as will not

exceed' the value limited in section sixteen of this chapter, sub-

ject to the deduction prescribed in section eighteen of this

chapter : Provided, however, that in case there shall be no ad-
Proviso

ministration upon said estate, the widow herself may make the

application, and it shall be the duty of the justice to proceed
in the same manner as though the application had been made
by the administrator: Provided, further, that in all cases, if

there be no crop, stock or provision on hand, or not a sufficient

amount, the commissioners may allot to the wu'dow any articles

of personal property of the intestate, and also any debt or

debts known to be due such intestate, and such allotment shall

vest in the widow the right to collect the debts thus allotted.

21. The commissioners shall make and sign three lists of Duty of the

the articles assigned to the widow, stating the quantity and wm
i*j|gg°?a

value of each, the number of the family, and the deficiency to c. 93, s. 15.
'

be paid by the personal representatives. One of these lists
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Appeal may-
be taken to

Superior
Court.—1868-

16.

Duty of ap-
pellant.—1868-
'9, c. 93, s. 17.

Sum allowed
to widow to be
credited to ex-
ecutor, &c,
unless im-
peached for

fraud—1868-
'9, c. 93, s. 18.

When above
allowance
shall be in

full.—1868 -'9,

c. 93, s. 19.

When not in
full.—1868-'9,
c. 93, s. 20.

Application to

be made by
summons, &c.—1868-'9, c.

93, s. 21.

What to be set

forth in com-
plaint.—1868-
'9, c. 93, s. 22.

shall be delivered to the widow, one to the personal repre-

sentative and one returned by the justice, within twenty days
after the assignment to the Superior Court of the county,
and the clerk shall file and record the same and enter judg-
ment against the personal representative, to be paid when the
assets shall come into his hands, for any residue found in favor
of the widow.

22. The personal represeutative, or the widow, or any cred-

itor legatee, or as distributee of the deceased, may appeal from
the finding of the commissioners to the Superior court of the
county, and cite the adverse party to appear before such court
on a certain day, within ten days from the assignment.

23. At or before the day named, the appellant shall file with
the clerk a copy of the assignment and a statement of his ex-

ceptions thereto, and the issues thereby raised shall be decided
by the court as other issues are directed to be ; when the issues

shall have been decided, judgment shall be entered accordingly,

if it may be without injustice, without remitting the proceed-
ings to the commissioners.

24. Upon the settlement of the accounts of the personal

representative, he shall be credited with the articles assigned,

and the value of the deficiency assessed as aforesaid, if the same
shall have been paid, unless the allowance be impeached for

fraud or gross negligence in him.
25. If the estate of a deceased be insolvent, or if his personal

estate does not exceed two thousand dollars, the allowance for

the year's support of his widow and her family shall not, in

any case, exceed the value prescribed above ; and the allowance

-

made to her as above prescribed, shall preclude her from any
further allowance.

26. It shall not, however, be obligatory on a widow to have
her support assigned as above prescribed, without applying to

the personal representative of her deceased husband; or after

an allowance shall have been made to her on her application

in manner aforesaid, she may, at any time within one year after

the death of her husband, apply to the Superior Court of the

county in which the will was proved, or administration granted,

to have a year's support for herself and her family assigned to

her.

27. The application shall be by summons, as is prescribed

for special proceedings, in which the personal represen-

tative of the deceased, if there be one other than the plaintiff,

the largest known creditor, or legatee, or some distributee of

the deceased, living in the county, shall be made a defendant,

and the proceedings shall be as prescribed for special proceed-

ings between parties.

28. In her complaint the widow shall set forth, beside the

facts entitling her to a year's support and the value thereof, as

claimed by her, the further facts, that the estate of the deceased

is not insolvent, and that the personal estate of which he died

possessed exceeded two thousand dollars, and also whether or
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not she had an allowance made her, and the nature and value

thereof; and if no allowance has been made, the quantities and
values of the articles consumed by her and her family since the

death of her husband.

29. If the material allegations of the complaint be found Whatjudg-

true, the judgment shall be that she is entitled to the relief ^/h
i«««

eiii iiii • i i
given.—looo-

sought; and the court 6hall thereupon issue* an order to the '9, c. 93, s. 23.

sheriff or other proper officer of the county, commanding him
to summon a justice of the peace and two indifferent persons

qualified to act as jurors of the county, to assign to the plaintiff

from the crop, stock, and provisions of the deceased, a suffi-

ciency for the support of herself and her family, for one year

from the death of her husband ; and if there be a deficiency

thereof to assess such deficiency, to be paid by the personal

representative from the personal assets of the deceased ; de-

ducting, nevertheless, in all cases from such allowance the

articles,or the value thereof, consumed by the widow and her
family before such assignment, and also any sum previously

assigned to her.

30. The said commissioners shall be sworn by the justice Dut^ of oom-

and shall proceed as prescribed in sections nineteen and twenty missi°ners,

n ,i_. .. r r '-, L
, i ,1 . t

J now report
oi this chapter; except that they may assign to the widow to a returned.—

value sufficient for the support of herself and her family accord- 18^~' 9
'
c>93

'

ing to the estate and condition of her husband and without re-

gard to the limitation in section sixteen of this chapter ; but
the value allowed shall not in any case exceed the one half of

the annual net i.icome of the deceased for the three years next
preceding his death. Their report shall be returned by the
sheriff, instead of by the justice.

31. The personal representative, or any creditor, distributee Party interest-

or legatee of the deceased, within twenty days after the return ^^fj."^*"
of the report, may file exceptions thereto; the plaintiff shall 93, s. 25.

'

be notified thereof and cited to appear before the court on a

certain day, within twenty, and not less than ten days after ser-

vice of the notice and answer the same, the case shall thereaf-

ter be proceeded in, heard, and decided as herein provided for

in special proceedings between parties.

32. If the report shall be confirmed, the court shall so de- if thereport

clare, and execution shall issue to enforce the judgment as in co?fir
.

m^»
like cases.

^

ment an(f exe_

33. If the widow shall recover final judgment for a value cution.—1868-

greater than that mentioned in section sixteen of this chapter, for costs, how to"

an additional value after having received the value therein men- be paid.—1868

tioned, it shall be in the discretion of the court to adjudge the
~'

9> °"
93

'
s ' 27 -

whole or any part of the costs against the widow or the personal
representative of the party excepting as may seem just; but if

the widow shall fail to recover more than the value allowed by
said section sixteen, computing as part of her recovery any value
which may have been assigned to her on application, to the
personal representative, she shall pay the whole cost of the

proceeding. If the personal representative shall have failed
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Fees of com-
missioner,
sheriff and
justice.--1868-

'9, c. 93, s. 28.

Year's provis-
ions hereto-
fore laid off,

validated.

—

1868-'9, c. 93,

s. 30.

Widows un-
provided for,

allowed to

proceed under
this chapter,

—

1868-'9, c. 93,

s. 81.

for thirty days after the widow's application, to have her year's

support assigned to her, he shall pay the whole cost of her pro-

ceeding personally.

34. The fees of the justice, and commissioners, and sheriff,

each, shall be one dollar for the assignment; the other fee and
cost shall be as prescribed in other cases.

35. All the widows' year's provisions heretofore laid off by
any court or proceeding, since the present Constitution of the

State was ratified, shall be and the same are hereby validated

:

Provided^ the same are satisfactory to the parties.

37. Every widow, whose year's support has not been allowed

and assigned to her by some court or proceeding since the

present Constitution was ratified, may proceed to have the same
allotted to her under the provisions of this chapter, deducting

for the time which has elapsed up to the date- of such allot-

ment.

Section 1. 66 N. C, 172 ; lb., 189 ; lb., 192 ; lb., 197.

Sec. 2. 63 N. C, 231.

Sec 9. 66 N. C, 195.

Sec. 10. 64N. C, 90 ; lb., 113 ; lb., 426.

Sec. 14. 63 N. C, 137.

CHAPTER 118

WILD FOWL.

Section

1. Restrictions on hunting in Currituck

county.

2. Non-residents of State not to kill or

take wild fowl by blinds, &c. Pro-

viso.

8. Penalty for violation of this chapter.

Section

4. Fines to go to school fund of county.

Proviso.

5. Justices of the peace to issue war-

rant of arrest for offenders.

6. Hunting by fire on Sabbath in cer-

tain counties prohibited.

7. Informer to receive half the fine.

Eestrictions
on hunting in

Currituck
county.—1870-
'l,c. 27, s. 2.

Non-residents
of State not to

kill or take
wildfowl by
blinds, &c.

—

1870-'l, c. 27,

B, 3.—1870-'l,
c. 100. s. 1, 2.

1. It shall not be lawful for any person to hunt or shoot wild
fowl in the county of Currituck on the Sabbath day, or hunt
or shoot them on any day of the week after the hour of sunset

and before the hour of daylight in the morning, with gun or

fire^ or use any gun other than can be fired from the shoulder.

2. It shall not be lawful for any non-resident of this State to

build or use any blinds, boxes, batteries or floats, or use any
wood decoys, ducks or geese, or live ducks or geese for decoys
in any of the waters of said county for the purpose of killing

or taking wild fowl : Provided, that this section shall not ap-

ply to such non-residents who resort to the waters of Currituck
sound for the sole purpose of shooting game as sportsmen, and
who shoot over or on land or marshes owned or leased by them,
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and who do not kill game for a foreign market : Andprovided,

further, it shall not be construed to limit, abridge, or impair

the rights or privileges of any bona fide owner or lessee of

marshes or lands in the county of Currituck, or of such per-

sons as shall obtain the consent or permission of such owners

or lessees to occupy their grounds for gaming purposes whether
actual residents of the State or otherwise.

3. Any person violating the provisions of the first and Penalty for

second sections of this chapter shall be guilty of a misdemeanor, Sis^apter.
and, upon conviction in the Superior Court of Currituck county, wo-'i, c. 27,

shall be fined not less than one hundred dollars or imprisoned s
*
4<

not le3s than thirty days, at the discretion of the court.

4. That all fines collected or imposed under the provisions r
|
nes to go to

of this chapter, shall go to the common school fund of Curri- county.
U
pro-

tuck county : Provided, any person giving information of the viso.—isro-'i,

violation of this chapter to the proper persons, shall, upon con-
c

'

2
'
s

'

5 *

viction of the parties, be entitled to receive one-half of said fine.

5. It shall be the duty of the justices of the peace in said Justices of the

county of Currituck, upon information of the violation of this warrants of ar-

act, to issue his warrant for the arrest of the offender, and, if ?est fof offim-

found guilty by him, he shall bind them over in such sums as c . 27, s.
6. "

'

he thinks proper : {Provided, that such amount shall not exceed

two hundred and fifty dollars,) to the next term of the Superior

Court for the county of Currituck.

Whereas, Much evil exists in the counties of Carteret, Cra- Preamble.

ven, Hyde, Currituck, Tyrrell and Robeson, from the practice

of hunting wild fowl with fire in said counties ; therefore,

6. If any person whatsoever shall hunt wild fowl in the Hunting by

counties of Carteret, Craven, Hyde, Currituck, Tyrrell and ^thfn^ertam
Onslow with fire, from and after the passage of this act, such counties pro-

person shall be guilty of a misdemeanor, and, upon conviction
isas^©""©" aso

for the same, shall be fined not less than twenty nor more than s . 1.

fifty dollars, and shall be imprisoned not less than ten nor more
than thirty days.

7. That any person who shall inform the court or solicitor informer to

of the district, or any justice of the peace, of the name of any JJJ^I!
e

i868-'9,

person guilty of such violation of this act, shall be entitled to c. 250, s, 2.

receive one-half of said fine.

CHAPTER 1 1 9.

WILLS AND TESTAMENTS.

Section

1. Wills of real and personal estate,

how executed.

2. Ages of testators and executors.

Section

3. Wills of married women, how and

where proved.

4. Appointment by will executed as
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Wills of real

and personal
estate, how
executed.—E.
C, c.

Section

wills. Valid, though other required

forms he not observed.

5. All property, rights, and interests

may be disposed of by will.

6. Wills to speak at the death of testa-

tor.

7. Lapsed and void devises to pass un-

der residuary clause.

8. A general gift to include estates

which testator has power to ap-

point.

9. Executor competent witness.

10. Devises, &c, to witnesses, void.

11. When probate judge has jurisdic-

tion of the estate.

12. Probate judge first acquiring juris-

diction to have exclusive jurisdic-

tion.

13. How wills admitted to probate.

14. Proofs and examinations in writing.

15. Probate, how far conclusive.

16. Who may apply for probate.

Vr. Who may apply when executor does

not.

18. What to be shown on application.

19. Production of will compelled by pro-

cess.

20. Will made without the State, how
proved.

21. Will of citizen or subject of another

country, how allowed and record-

ed in this State.

22. Will of citizen of this State proved

elsewhere, how proved and record-

ed here.

23. Caveat.

24. Transfer to Superior Court, when.
25.

Section

26. Costs, how paid.

27. Who is disqualified to serve as exe-

cutor.

28. Executor may renounce.

29. When executor deemed to have re-

nounced.

30. Executor under disqualification of

age or absence.

31. Letters of administration with the

will annexed to be granted, when
and to whom.

32. Qualifications, &c, of such admin-

istrators.

33. Will of testator to be observed.

34. Oaths, &c.

35. Eevocation of letters on proof of

will, &c.

36. Eevocation on ground of disqualifica-

tion or default.

37. Letters, how issued and tested.

38. Wills filed in clerk's office.

No will effectual without probate.

Probate conclusive, when.

Copies of wills evidence.

Written wills, how revoked.

39.

42. Revoked by marriage.

45.

46.

47.

48.

Not by altered circumstances.

JSor by conveyances after will exe-

cuted,

Devises construed to be in fee, un-

less the contrary appear.

Copies of wills in the office of secre-

tary to be evidence. Proviso.

Eegistry of wills recorded in wrong

county evidence.

Copy of lost or destroyed wills evi-

dence, when.
Order to suspend proceedings.

1. No last will or testament shall be goo J or sufficient, in

law, to convey or give any estate, real or personal, unless such
last will shall have been written in the testator's lifetime, and

119, s. l. signed by him, or by some other person in his presence and by
his direction, and subscribed in his presence by two witnesses
at least, no one of whom shall be interested in the devise or
bequest of the said estate. Or, unless such last will and testa-

ment be found among the valuable papers and effects of any
deceased person, or shall have been lodged in the hands of any
person for safe keeping, and the same shall be in the hand-
writing of such deceased person, with his name subscribed
thereto, or inserted in some part of such will ; and if such
handwriting shall be proved, by three credible witnesses, who
verily believe such will and every part thereof is in the hand-
writing of the person whose will it appears to be, then such
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will shall be sufficient to give and convey real and personal

estate.

2. No person shall be capable of disposing of real or per- Ages of testa-

sonal estate by will, nor be allowed to quality as executor of a Jitors*—r?
x
cT

will, until he shall have attained the age of twenty-one years, c. 119, s. 2.

3. When a married woman, under any will, deed, settlement, Wills of mar-
.. ,

i ii i i , i.
•

i. v ned women,
or articles, shall have power, by an instrument in nature of a how and

will, to appoint or dispose of any property, real or personal, whereproved.

and she shall execute such instrument, the same may be ad- B> 8 .'

'
C *

'

mitted to probate, as in the case of other wills.

4. No appointment, made by will in exercise of any power, Appointments

shall be valid, unless the same be executed in the manner by cuted n'k?
6"

law required, for the execution of wills ; and every will, exe- wills. Valid,

cuted in such manner, shall, so far as respects the execution requ&edioms
and attestation thereof, be a valid execution of a power of ap- be not observ-

pointment by will, notwithstanding it shall have been expressly ®^~
f"^'

1
°*

required, that a will made in exercise of such power should be

executed with some additional or other form of execution or

solemnity.

5. Any testator, by his will duly executed, may devise, be- All property,

queath, or dispose of all real and personal estate, which he shall
Je?ests maybe

be entitled to at the time of his death, and which, if not so de- disposed of by

vised, bequeathed, or disposed of. would descend or devolve ^i^f'^''
upon his heirs at law, or upon his executor or adminietratcr

;

and the power hereby given shall extend to all contingent, ex-

ecutory, or other future interest in any real or personal estate,

whether the testator may or may not be the person or one of

the persons, in whom the same may become vested, or whether
he may be entitled thereto under the instrument by which the

same was created, or under any disposition thereof by deed or

will ; and also to all rights of entry for conditions broken, and
other rights of entry ; and also to such of the same estates, in-

terests, and rights respectively, and other real and personal es-

tate, as the testator may be entitled to, at the time of his death,

notwithstanding that he may become entitled to the same sub-

sequently to the execution of his will.

6. Every will shall be construed, with reference to the real wills to speak
and personal estate comprised therein, to speak and take effect, asatthedeath

as if it had been executed immediately before the death of the e.^^iG"
testator, unless a contrary intention shall appear by the will. a. 6.

7. Unless a contrary intention shall appear by the will, such Lapsed and

real estate or interest therein, as shall be comprised, or intended void devises

to be comprised, in any devise in such will contained, which residuary
1

shall fail or be void by reason of the death of the devisee in clause.—R.C.,

the lifetime of the testator, or by reason of such devise being ' '

contrary to law or otherwise incapable of taking effect, shall

be included in the residuary devise (if any) contained in such
will.

8. A general devise of the real estate of the testator, or of a general gift

his real estate in any place or in the occupation of any person tates which
eS~

mentioned in the will, or otherwise described in a general man- testator has
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power to ap-
point.—R. C.
c. !19, s. 8.

Executor,
competent
witness.—E.
C, c. 119, c. 9.

Devises and
bequests to

witnesses,
void.—R. C,
c. 119, s. 10.

When probate
judge has ju-
risdiction of
the estate.—C.
C. P. , 8. 433.

Probiitc judge
first acquiring
jurisdiction to

have exclusive
jurisdiction.

—

'C.C.P.,s.434.
How wills ad-
mitted to pro-

tier, shall be construed to include any real estate, or any real

estate to which such description shall extend, (as the case may
be,) which he may have power to appoint in any manner he
may think proper ; and shall operate as an execution of such
power, unless a contrary intention shall appear by the will

:

and in like manner a bequest of the personal estate of the tes

tator, or any bequest of personal property, described in a gen-
eral manner, shall be construed to include any personal estate,

or any personal estate to which such description shall extend,

(as the case may be.) which he may have power to appoint in

any manner he may think proper, and shall operate as an exe-

cution of such power, unless a contrary intention shall appear
by the will.

9. No person, on account of his being an executor of a will,

shall be incompetent to be admitted a witness to prove the

execution of such will, or to prove the validity or invalidity

thereof.

10. If any person shall attest the execution of any will, to

whom or to whose wife or husband any beneficial devise, es-

ta e. interest, legacy, or appointment of or affecting any real or

personal estate shall be thereby given or made, such devise, es-

tate, interest, legacy, or appointment, shall, so far only as con-

cerns such person attesting the execution of such will or the

wife or husband of such person, or any person claiming under
such person, or wife or husband, be void ; a,nd such person so

attesting, shall be admitted as a witness to prove the execution

of such will, or the validity or invalidity thereof.

11. The Judge of Probate of each county has jurisdiction,

within his county, to take proof of wills and to grant letters

testamentary, letters of administration with the will annexed,

and in cases of intestacy, in the following cases:

(1.) Where the decedent at, or immediately previous to his

death, wras domiciled in the county of such Probate Judge, in

whatever place such death may have happened.

(2.) Where the decedent at his death, had fixed places of

domicil in more than one county, the Judge of Probate of any
such counties has jurisdiction.

(3.) Where tho decedent, not being domiciled in this State,

died out of the State, leaving assets in the county of such Judge
of Probate, or assets of such decedent thereafter come into the

county of such Probate Judge.

(4.) Where the- decedent, not being domiciled in this State,

died in the county of such Judge of Probate, leaving assets in

the State, or assets of such decedent thereafter come into the

State.

12. The Judge of Probate, who first gains and exercises

jurisdiction under sub-divisions two and three of the preceding

section, thereby acquires sole and exclusive jurisdiction over

the decedent's estate.

13. Wills and testaments must be admitted to probate only

in the following manner:
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(1.) In case of a written will, with witnesses, on the oath of bate.—c. c.

at least two of the subscribing witnesses, if living; but when p-> s.435.

any one or more of the subscribing witnesses to such will are

dead, or reside out of the State, or are insane or otherwise in-

competent to testify, then such proof may be taken of the hand-

writing, both of the testator and of the witness or witnesses so

dead, absent, insane or incompetent, and also of such other

circumstances, as will satisfy the judge of probate of the gen-

uineness and the due execution of such will.

(2.) In case of a holograph will, on the oath of at least three

credible witnesses, who state that they verily believe such will

and every part thereof is in the handwriting of the person

whose will it purports to be, and whose name must be sub-

scribed thereto, or inserted in some part thereof. It must fur-

ther appear on the oath of some one of said witnesses, or of

some other credible person, that such will was found among
the valuable papers and effects of the decedent, or was lodged

in the hands of some person for safe keeping.

(3.) In case of a nuncupative will, where the estate exceeds

two hundred dollars, on the oath of at least two credible wit-

nesses present at the making thereof, who state that they were
specially required to bear witness thereto by the testator him-
self.

It must also be proved that such nuncupative will was made
in the testator's last sickness, in his own habitation, or where
he had been previously resident for at least ten days, unless he
died on a journey or from home.

"So nuncupative will shall be proved by the witnesses after

six months from the making thereof, unless it was put in wri-

ting within ten days from such making; nor shall it be proved
till a citation has been first issued or publication been made for

six weeks in some newspaper printed in the State, to call in

the widow and next of kin to contest such will if they think

proper.

14. Every judge ofprobate shall take in writing the proofs and Proofs and ex-

examinations of the witnesses touching the execution of a will ;
aginations in

and he shall embody the substance of such proofs and examina- c. P., s. 437.

tions, in case the will is admitted to probate, in his certificate of

the probate thereof, which certificate must be recorded with
the will. The proofs and examinations as taken must be filed

in the office.

15. Such record and probate is conclusive in evidence of the probate, how
validity of the will, until itjis vacated on appeal or declared void far conclusive.

1
J

, . , .', 1 " rr — c. c. P., s.

by a competent tribunal. 438#

16. Any executor named in a will may, at any time after the who may ap-

death of the testator, apply to the judge of probate, having ply for p/o-

jurisdiction, to have the same admitted to probate. p^aTis.
17. If no executor apply to have the will proved within sixty Who m

days after the death of the testator, any devisee or legatee named ply when ex-

in the will, or any other person interested in the estate, may ^0^—a°ap.,
s. 440.

54
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make such application, upon ten days' notice thereof to the

executor.
Whatto be is On application to the judge of probate, he must ascer-

plication.—c". ^am by affidavit of the applicant:
c. P., s. 441. (1.) That such applicant is the executor, devisee or legatee

named in the will, or is some other person interested in the es-

tate, and how so interested.

(2.) The value and nature of the testator's property, as near
as can be ascertained.

(3.) The names and residence of all parties entitled to the
testator's property, if known, or that the same on diligent

inquiry cannot be discovered ; which of said parties in inter-

est are minors, and whether with or without guardians, and
the names and residence of such guardians, if known.

Such affidavit shall be recorded with the will and the certifi-

cate of probate thereof, if the same is admitted to probate.

Production of 19. Every judge of probate having jurisdiction, on applica-
wiii compeii-

i tion by affidavit setting forth the facts, shall, by summons, cora-

—c.
y
c
P
P.

C

,

e

s!' Pe l an
.y

person in the State, having in possession the last will
442, of any decedent, to exhibit the same in his court for probate

;

and whoever being duly summoned, refuses in contempt of the

court, to produce such will, or (the same having been parted

with by him) refuses to inform the court on oath where such
will is, or in what manner he has disposed of it, shall, by order
of the probate judge, be committed to the prison of the county,

there to remain without bail till such will be produced or ac-

counted for, and due submission made for the contempt.

Will made 20. Whenever it is suggested to the probate court, by affi-

without the davit or otherwise, that a will has been made without the

proved.--C. C. State, disposing of or charging land or other property within
p., &.443. the State, the judge of probate of the county where the prop-

erty is situated may issue a commission to such person as he
may select, authorizing the commissioner to take the examina-

tion of such witnesses as may be produced, touching the execu-

tion thereof, and upon return of such commission, with the

examination, he may adjudge the said will to be duly proved
or otherwise, as in cases on the oral examination of witnesses

before him, and if duly proved, such will shall be recorded.

Will of citizen 21. Whenever any will, made by a citizen or subject of any
or subject of other State or country, is duly proved and allowed in such

try; how ai- " State or country, according to the laws thereof, a copy or ex-
lowed and re- einplification of such will, duly certified and authenticated,

state!—O. c!
S
when produced or exhibited before the judge of probate of any

p., s. 444. county, wherein any property of the testator may be, shall be

allowed, filed and recorded in the same manner as if the origi-

nal, and not the copy, had been produced, proved and allowed

before such probate judge. But when any such will contains

any devise or disposition of real estate in this State, such devise

or disposition shall not have any validity or operation, unless

the will is executed according to the laws of this State ; and
that fact must appear affirmatively in the certified probate or

exemplification of the will ; and if it do not so appear, the
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judge of probate before whom the copy is exhibited, shall have

power to issue a commission for taking proofs, touching the

execution of the will, as prescribed in the preceding section

;

and the same may be adjudged duly proved, and shall be re-

corded as therein provided.

22. When a will; made by a citizen of this State is proved Will of citizen

and allowed in some other State or country, and the original provTddse
3

-

will cannot be removed from its place of legal deposit in such where; how

other State or country, for probate in this State ; the probate ^v
r

e

d̂ ^
d
ere

judge of the county where the testator had his last usual resi- —c. c. P., s.'

dence or has any property, upon a duly certified copy or ex- 445 -

emplification of such will being exhibited to him for probate,

shall take every order and proceeding for proving, allowing and
recording said copy as by law might be taken upon the produc-

tion of the original.

23. At the time of application for the probate of any will, or Caveat.—c. c.

at any time thereafter, as prescribed by law, any person en- p-> 8
-
446 -

titled under such will or interested in the estate, may appear in

person or by attorney before the probate court, and enter a ca-

veat to the probate of such will.

24. Upon any caveator giving bond, with sufficient surety to Transferred to

be approved by the probate judge, in the sum of two hundred ®uP erior

dollars, payable to the propounder of the will, conditioned to _c. d P., &.

pay all costs which may be adjudged against such caveator in u>1 -

the Superior Court, by reason of his failure to prosecute his

suit with effect ; the probate judge shall transfer the cause to

the Superior Court for trial ; and he shall also forthwith issue

a citation to all devisees, legatees or other parties in interest

within the State, and cause publication to be made, for six

weeks, in some newspaper printed in the State, for non-resi-

dents to appear at the term of the Superior Court, to which
the proceeding is transferred, and to make themselves proper
parties to the said proceeding, if they choose.

25. Where a caveat is entered and bond given, as directed Order to sus-

hi the last two sections, the judge of probate shall forthwith fag6.-a°a
6 '

issue an order to any personal representative, having the estate P., b. 448.

in charge, to suspend all farther proceedings in relation to the

estate, except the preservation of the property and the collec-

tion of debts, until a decision of the issue is had.
26. The costs in all cases of caveated wills and testaments Costs, how

shall be paid as the court may in its discretion direct. paid.-i86i, c.

27. The judge of probate shall not issue letters testamentary who is dis-

to anv person who, at the time of applying to qualify, is qualified to

a\ tt i .lT- i? j. .l
serve as exec-

.) U ncler the age ot twenty-one years
; utor.—c. c.

(2.) A person convicted of an infamous crime
;

F ~> 8
-
449 -

(3.) Who, on proof, is adjudged by the probate court, incom-
petent to execute the duties of such trust, by reason of drunk-
enness, improvidence, or want of understanding

;

(4.) Who fails to take the oath or to give bond in cases where
executors are required by law to give bond

;

(5.) Who has renounced his executorship.
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Executor may
renounce.—C.
C. P., s. 450.

When execu-
tor deemed to
have renoun-
ced.—C.C. P.,

p. 451.

Executor un-
der disqualifi-

cation of age
or absence.

—

C.C. P., s. 452.

Letters of ad-
ministration
with will an-
nexed to be
granted; when
and to whom.
—C. C. P., s.

453.

Qualifications,

&c, of such
administra-
tors.—C. C.
P., s. 454.

Will of testa-

tor to be ob-
served.—C.
C. P., s. 455.

Oaths, &c.

—

C.C.P.,s.467.

^Revocation of
letters on
proof of will,

&C.—C. C. P.,

s. 469.

28. Any person appointed an executor may renounce the
office by a writing signed by him, and on the same being ac-

knowledged or proved to the satisfaction of the probate judge,
it shall be tiled.

29. If any person appointed an executor does not qualify or

renounce within sixty days after the will is admitted to probate,

the judge of probate, on the application of any other executor
named in the same will, or any party interested, shall issue a
citation to such person to show cause why he should not be
deemed to have renounced. If, upon service of the citation, he
does not qualify or renounce within such time, not exceeding
thirty days, as is allowed in the citation, an order must be en-

tered by the judge of probate decreeing that such person has
renounced his appointment as executor.

30. Where an executor named in the will is under the dis-

qualification of non-age, specified in section twenty-seven, oris

temporarily absent from the State, such executor is entitled to

six months, after coming of age or after his return to the State,

in which to make application to qualify and take letters testa-

mentary.
31. If there is no executor appointed in the will, or if, at any

time, by reason of death, incompetency adjudged by the pro-

bate court, renunciation, actual or decreed, or removal by order

of the court, or on any other account, there is no executor qual-

ified to act, the judge of probate may issue letters of adminis-

tration, with the will annexed, to some suitable person or per-

sons, in the order prescribed in chapter forty-five of this Revi-

sal, entitled executors and administrators.

32. Administrators (in cases prescribed in the preceding sec-

tion) shall have the same qualifications and give the same bond
as other administrators.

33. In all cases, where letters of administration with the will

annexed, are granted, the will of the testator must be observed

and performed by the administrator with the will annexed,

both in respect to real and personal property, and an adminis-

trator with the will annexed, has all the rights and powers, and
is subject to the same duties as if he had been named executor

in the will.

34. Before letters testamentary, letters of administration with

the will aunexed, letters of administration or letters of collec-

tion, are issued to any person, he must take and subscribe

an oath or affirmation, before the judge of probate, that he will

faithfully and honestly discharge the duties of his trust, which
oath must be filed in the office of the probate judge.

35. If, alter letters of administration are issued, a will is sub-

sequently proved and letters testamentary are issued thereon
;

or, if, after letters testamentary are issued, a revocation of the

will, or a subsequent testamentary paper revoking the appoint-

ment of executors, is proved and letters are issued thereon, the

judge of probate must thereupon revoke the letters first issued,

by an order in writing to be served on the person to whom
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such first letters were issued ; and, until service thereof, the

acts of such person, done in good faith, are valid.

36. If, after any letters have been issued, it appears to the pro- Revocation on

bate judge, or if complaint is made to him on affidavit, that
|uaiificatLn

1S"

any person to whom they were issued, is legally incompetent or default. —c.

to have such letters, or that such person has been guilty of de- c
-
p

-'
s

-
4^°*

fault or misconduct in the due execution of his office, or that

the issue of such letters was obtained by false representations

made by such person, the judge of probate shall issue an order

requiring such person to show cause why the letters should

not be revoked. On the return of such order, duly executed,

if the objections are found valid, the letters issued to such per-

son must be revoked and superseded, and his authority shall

thereupon cease.

37. All letters must be issued in the name of the State, and Letters, how
tested in the name cf the judge of probate, signed by him, and f^d —o c
sealed with his seal of office. p., s . 471.

38. All original wills shall remain in the clerk's office, among wills filed in

the records of the court, where the same shall be proved, and otejkja office -

to die said wills any person may have access, as to the other ^^ '

,c *

records.

39. JNo will shall be effectual to pass real or personal estate, No will effec-

unless it shall have been duly proved and allowed in the pro- tuaL without

bate court; and the probate of a will devising real estate shall probate con-

be conclusive as to the execution thereof, against the heirs and ^fTf'
w
\Vl'

devisees of the testator, whenever the probate thereof, under s. 26.

the like circumstances, would be conclusive against the next of

kin and legatees of the testator.

40. Copies of wills, duly certified by the proper officer, may copies of, evi-

be given in evidence in any proceeding wherein the contents dence.—R. c,

of the will may be competent evidence.

41. Xo will or testament in writing, or any clause thereof, Written wills,

shall be revocable, otherwise than by some other will or codicil how revoked.

in writing, or other writing declaring the same, or by burning, s . 22.
'' '

'

cancelling, tearing, or obliterating the same, by the testator

himself, or in his presence and by his direction and consent:

but all wills or testaments shall remain and continue in force,

until the same be burnt, cancelled, torn, or obliterated by the

testator, or in his presence and by his consent and direction
;

or unless the same be altered or revoked by some other will or

codicil in writing, or other writing of the testator, signed by
him, or some other person in his presence and by his direction,

and subscribed in his presence by two witnesses at least; or

unless the same be altered or revoked by some other will or

codicil in writing, or other writing of the testator, all of which
shall be in the handwriting of the testator, and his name sub-

scribed thereto or inserted therein, and lodged by him with
some person for safe-keeping, or left b}r him in some secure

place, or among his valuable papers and effects, every part

of which will or codicil or other writing shall be proved to
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be in the handwriting of the testator, by three witnesses at

least.

Revoked by 42. Every will made by a man or woman, shall be revoked

c
aTne

9~B
E

' by n *s or ner marriage, except a will made in exercise of a
23.'

' power of appointment, when the real or personal estate, there-

by appointed, would not in default of such appointment, pass

to his or her heirs, executor or administrator, or the person
entitled as his or her next of kin, under the statute of distri-

butions.
Not by alter- 43, ]$ wi\[ shall be revoked by any presumption of an in-

stances.—R. tention, on the ground of an alteration in circumstances.
0., c. 119, s. 44. ^"o conveyance or other act made or done subsequently

Nor by con- to the execution of a will of, or relating to any real or personal
veyances after estate therein comprised, except an act by which such will

—R. c
X

,

6

c

U
ii9J snaU be duly revoked, shall prevent the operation of the will

s. 25. with respect to any estate or interest in such real or personal

estate as the testator shall have power to dispose of, by will, at

the time of his death.

Devises con- 45. When real estate shall be devised to any person, the
strued in fee, same shall be held and construed to be a devise in fee-simple,
unless contra- , , , . . ., . . ,

, 1
r

ry appear.—R. unless such devise shall, in plain and express words, show, or

it shall be plainly intended by the will, or some part thereof,

that the testator intended to convey an estate of less dignity.

Copies of 46. Copies of wills tiled or recorded in the office of the Sec-
wffls, in the retary of State, attested by the secretary, may be given in evi-

tary% beevi- dence in any court, and shall be taken as sufficient proof of
dence.—R. c, the devise of real estate, and are declared good and effectual

1856-'% c. 22. to pass the estate therein devised : Provided, That no such

will may be given in evidence in any court nor taken as suffi-

cient proof of the devise unless a certificate of probate appear

thereon.

Wheeea.8, By reason of the uncertainty of the boundary
lines of many of the counties of the State, wills have been
proved, recorded and registered in the wrong county, whereby
titles are become insecure; for remedy whereof:

The registry 47 fhe registry or duly certified copy of the record of any
of will record- .,, , ,

&
, < I • • »j • r 4.1.

ed in wrong will, duly recorded, may be given m evidence in any 01 tne
counties e vi- courtS of this State.

's^cTi's. " 48. When any will which may have been proved and or-

Copyofiostor dered to be recorded, shall have been destroyed during the late

wiiis^videnco, war, before it was recorded, a copy of such will, so entitled to

when.—1866- be admitted to record, though not certified by any officer, shall,

7, C.127.
vrhen the court shall be satisfied with the genuineness thereof,

be ordered to be recorded, and shall be received in evidence

whenever the original or duly certified exemplification would

be ; and such copies may be proved and admitted to record

under the same rules, regulations and restrictions as are pre-

scribed in chapter fourteen of this Revisal, entitled " Burnt
and Lost Records and other Papers."

C, c. 119
26
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Section 1. 2 D. & B. Eq., 463 ; 6 Ire. Eq., 248 ; 1 Jones, 321 ; 10 Ire., 219 ; 11
lb., 632; lib., 561; lMur.,176; Bus., 454; 3D. &B.,40; 2 Hawks, 368; 13 Ire.

259 ; 1 Mur., 258 ; 9 Ire., 288 ; 12 lb., 355 ; 6 Ire. Eq., 55 ; 1 Jones, 150 ; 4 Ire., 335
1 Dev., 296; 1 Hawks, 384; 6 Ire. Eq., 248; 3 Jones, 202 ; lb., 441 ; 4 Jones, 297
6 Jones, 518 ; 7 Jones, 593 ; 3 Jones, 516 ; 4 Jones, 494 ; 7 Jones, 184 ; 8 Jones, 56
Phillips, 122 ; lb., 251 ; 63 N. C, 637 ; 64 N. C, 52; 66 N. C, 51 ; 64 N. C., 493.

Sec. 3. 9 Ire., 170 ; 1 lb., 514; 3 Ire. Eq., 242.

Sec. 6. 12 Ire., 21 ; Bus. Eq., 246.

Sec. 13. 5 Jones, 95 ; 1 Winston, 253 ; 63 N. C,
Sec. 39. 10 Ire., 186 ; 2 Dev., 527 ; 1 Jones, 111.

Sec. 41. 1 Jones. 197 ; 10 Ire., 139 ; 3 Ire., 303 ; 2 D. & B., 311
Sec. 42. Bus., 17.

Sec. 45. 5 Ire., 430.

64 N. C., 52; 66 N. C, 51.

CHAPTEK 1 2

WEECKS.

Section

1. Wreck districts in certain counties,

how laid off.

2. Commissioners of wrecks appointed

by Governor. Their bond and

oath.

3. To reside in the district—not to be

pilot ; or officer under United

States.

4. Their duty when ships in danger.

Salvors to be paid. Amount ascer-

tained by referees, if parties disa-

gree. Superior Court may exam-

ine award.

5. Commissioners to take charge of,

Bell, <fec, wrecked property. To
render account of sales. Compen-
sation.

6. Sales advertised ; how long and

where. How to proceed when
property is damaging.

*I. Commissioner not to take salvage.

No person to interfere with his

rights.

Section

8. Proceedings when there is a wreck

and no person claiming. Goods

sold and proceeds sent to Superior

Court. If not claimed in one year,

to belong to public treasury.

9. Finders of wrecked property to no-

tify commissioner. Penalty for

concealing it.

10. Finders, concealing stranded goods,

deemed guilty of larceny.

11. Embezzlers, or receivers of such

goods, punished as for larceny, &e.

12. Penalty on commissioners for abuse

of trust.

13. On persons refusing to aid in sav-

ing vessels, &c. Summons proved

by him.

Finders of wrecked property at sea,

to deliver it to commissioner.

Penalty on commissioner for viola-

tion of this chapter.

14.

15.

1. The counties of Currituck, Carteret, Onslow, New Han- Wreck dis-

over, and Brunswick, are hereby divided into the following ^counties
wreck districts, namely : the county of Currituck, into fourdis-

^

tricts; the first from the Virginia line to Judy's cove; the sec-
ond from Judy's cove to Caffey's inlet ; the third from Caffey's
inlet to a large pine standing on the main road about one hun-
dred yards south of Samuel Tillitt's seine road, south of the
graveyard, thence running a due east course from said pine to
the sea and a west course to the sound; the fourth from the
line just above described, on the south side of said line, to

how laid off.

—P. C, c. 120,
s. 1.—1860-'l,
c 49.—1869-
'70,o.l83,s.l.

New inlet; the county of Carteret, into five districts; the
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first from the Hyde county line to Ocracoke inlet; the second
from Ocracoke inlet to a due south-east line drawn from Har-
bor island to the sea; the third from said line to a due south-

east line drawn from Shell point, on Harker's island, to the sea;

the fourth from the last-mentioned line to Old Topsail inlet;

the fifth from Old Topsail inlet to the Onslow county line ; the

county of Onslow into two districts ; the first from Bogue inlet

to New River inlet ; the second from New River inlet to the

New Hanover line; the county of New Hauover into two dis-

tricts; the first from the Onslow county line to Deep inlet; the

second from Deep inlet to the Brunswick county line ; the
county of Brunswick into two districts; the first from New in-

let to Lockwood's Folly ; the second from Lockwood's Folly to

the South Carolina line; and the county of Hyde shall be di-

vided into two districts, beginning and bounded as follows :

the first beginning at Dare county line and running thence to

the eastern point of the Great swash ; the second beginning at

the said eastern point of the Great swash and running to the
Carteret county line.

Commissioner 2. The Governor shall, whenever it may be necessary, ap-
of wrecks ap- p in t a commissioner of wrecks for each district, who shall hold

Governor. his office for two years from date of appointment, and shall, at
Their bond fap time of his appointment, enter into bond with good secu-

1868, c. 18, s. rity in the sum of five thousand dollars, payable to the State
! of North Carolina, and conditioned for the faithful performance

of his duties as commissioner of wrecks, which bond shall be
deposited in the office of the clerk of the Superior Court for

safe keeping, and may be sued upon by any person aggrieved

by the neglect or misconduct of such commissioner. Before
entering on the duties of his office the commissioner shall, be-

fore the clerk of the Superior Court, or any officer qualified to

administer an oath, take the oath prescribed by the Constitu-

tion and laws of North Carolina.
To reside in 3. Each commissioner shall reside in the district for which

S^pUot^or ne ^s appointed, unless separated by navigable waters, and then
officer under at a distance not exceeding three miles from such district ; and

c. 120 s '3.— no P© rson, who shall hold any office or deputation under the

i869-'Vo, c. United States, or who is a pilot, shall act as a commissioner of
i04,s.i. wrecks: Provided, that the restriction herein imposed as to

the distance of the residence of the commissioner from the dis-

trict for which he is appointed shall not apply to Hyde county.

Their duty 4. The commissioners, on the earliest intelligence given,
when vessels that any ship or other vessel is stranded, or in danger of being

SaiVorftobe stranded, shall command any sheriff or constable nearest the
paid. Sum coast where such ship or other vessel shall be, to summon as

ty referees,' if
many men as shall be thought necessary to the assistance of

parties disa- sucli ship or vessel, who shall be under the direction of the

fioTbourt
P
may master or owner ; and all persons, except commissioners, who

examine shall assist in preserving any ship or other vessel in distress,

rS'a '' or their cargoes, shall, within forty days, be paid a reasonable

reward by the commander or owner of the ship or vessel in
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distress, or by the merchant whose vessel or goods shall be

saved; and, in default thereof, the vessel or goods shall remain

in the custody of the commissioners or salvors, until all rea-

sonable charges be paid, or security given for that purpose to

the satisfaction of the parlies; and in case the parties shall

disagree, touching the amount of the reward to be paid to the

persons employed, the commander of the vessel saved, or the

owner of the goods, or merchant interested, or his agent,

shall choose one indifferent person, and also the salvors shall

nominate one other, who shall adjust and ascertain the same;
and if the persons thus chosen cannot agree, they shall choose

one other indifferent person as umpire to decide between them
;

and if such adjustment shall be unsatisfactory to either party,

he shall declare his dissent; and thereupon the said award shall

be returned to the next Superior Court of the county where
the same was made, and the court may cause the same to be

re-examined, and pronounce such judgment thereon as they

may deem just: and in the meantime, the commissioner of

wrecks shall retain in his hands, in order to satisfy said judg-

ment, the amount awarded by the referees or umpire.

5. The commissioner shall be the only proper person to take Commission-

charge of, advertise, or sell, any vessel, cargo, or other wrecked charge^f^ell
property that may be stranded or cast on shore in his district : &c, wrecked'

Provided, that the captain, owner, merchant, or consignee, or ^^e^ac-
T°

their agent, may, during the absence of the commissioner, or count of sales.

if he refuse to act, take charge of, or sell or remove such vessel, S ^
1

?^
8

^
cargo or other wrecked property ; and each commissioner shall c . 120, b'.s.

'

provide himself with books, and shall record in them all such

sales by him made ; and every commissioner shall re-

ceive for selling any wrecked property, five per cent, on the

amount of sales ; and in case of the removal of any wrecked
property by the owner, merchant, consignee or his agent, from
the custody of any commissioner, without a sale, then such
commissioner shall receive two and a half per cent, on the

amount of the value of such property so removed ; which
amount shall be ascertained in the same manner as the amount
of the reward to be paid to the salvors as provided in the pre-

ceding section.

6. When any commissioner shall undertake to sell any
Sale adver_

wrecked or stranded property, he shall advertise the sale tised ; how

thereof, not less than twenty nor exceeding thirty days, at the whfn
Gd

i868
court-house door, and at other public places in three town- 0. is, b. 2.

ships in his county, and should said property be adjudged
above the value of one thousand dollars, he shall advertise the

same in some newspaper (if any) and at one other public place

of the towns in the judicial district of which his county forms
a part : Provided, however, that the commissioners of the first,

Proviso
second, third and fourth wreck districts in the county of Curri-

tuck, may advertise when practicable in some newspaper pub-
lished in Norfolk, Virginia, in cases where they are required

to advertise in a newspaper: Provided, farther, that in case Further pro-
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the property is in a damaged state, the commissioner may ap-

point two disinterested merchants, to survey the same, and upon
their recommendation may sell, by advertising for ten days

;

and the commissioner shall pay the merchants so appointed a

reasonable compensation, to be retained by him out of the pro-

How to pro- ceeds of the sale. And if any portion of the damaged cargo
eoedTi"jr

.
9 be grain or provisions may sell by advertising five days if the

damaging.— sale be ordered by two disinterested merchants, and they shall
1856-% c. 42. be paid for their services from the amount of said sales by the

wreck-masters.
Commissioner 7. No commissioner shall, in any case, be entitled to salvage

salvaged No on ProPerty saved
;
and for the discharge of all the duties

person to in- which may be imposed on him, he shall be entitled to receive

his^hls
1 — on ty tne commissions allowed him by this chapter. And any

E. c, c. 120, person who shall interfere with the rights and privileges of any
s - *• commissioner, shall be liable to him for such damages as he

shall sustain, by reason of such interference ; Provided, that

the commissioner, when such person may have been employed
in his absence, or in case of his refusal to act, shall tender to

the person thus engaged, a reasonable compensation for the

trouble and expense the person thus employed may have in-

curred.

When there is 8. If any vessel or other property be cast ashore, within the

no
W
per?on

nd Ihnits of any district, no person being present to claim the same
claiming, what as owner, the commissioner of such district shall take possession

g od
d°n

id
thereof, and cause a true description of the marks, numbers,

and proceeds and kinds of such goods to be advertised in one or more public
senttoSupe- gazettes, for the space of eight weeks; and if no person shall

if not claimed claim the same within twelve months, public sale shall be made
in one year, to thereof, but if perishable, the goods shall be sold after being

lie treasury!— advertised as hereinbefore directed
;
and after commissions and

K. c., c. 120, all reasonable charges are deducted, the residue of the money,

is, s73. '

°' with an account of the whole, he shall transmit to the office of

the Superior Court of the county in which such vessel may be
stranded or goods saved, and the clerk shall make a record and
keep an account of the same, for the benefit of the owner, who,
upon proof of his property, to the satisfaction of the commis-
sioner associated with two justices, shall, by their warrant or

order, receive the same, paying to the clerk of said court one
per cent, for his trouble ; and should no person claim the same
within a year and a day from the date of the advertisement,

then the clerk, holding such money, shall transmit the same,

after deducting one per cent, for his trouble, to the treasurer

of the State, for the use of the State.

Finders of 9. When any person shall find any stranded property on or

wrecked prop- near the seashore, and no owner appears to claim the same, he

commSsKner
7 shall, as 60on as possible after saving it, give information to the

Penalty for nearest commissioner of wrecks, and to him deliver the same,

—SJa cftto
f°r wn ica he shall be entitled to his reasonable salvage, to be

s.
9.' ' ascertained in manner before directed ; and should any person

finding stranded goods or other property as aforesaid, conceal
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them, or convert the same to his own use, or fail, for ten days

thereafter, to give information thereof to the nearest commis-
sioner of wrecks for his county, he shall pay to the commis-
sioner, discovering the same, live times the value of such prop-

erty, to be recovered before any jurisdiction having cognizance

thereof.

10. If any person shall find any stranded goods or property Finders con-

on or near the seashore, and shall, secretly, or without notice of
JjSooeff

1
~

such finding given to the commissioner, take the same into his deemed guilty

possession with the intent to defraud the owner or other person
e,

1

^
06^^

of the said property, or any interest therein ; or if, having a. 10/

taken possession of such goods or property, without such in-

tent, he shall afterwards, with such fraudulent intent conceal

the same, or fail to give notice to the commissioner, he shall be

deemed to have stolen the same goods or other property ; and
the said goods and property shall be deemed and held, as to all

persons and for all purposes, to have been stolen.

11. If any person shall embezzle, steal, or receive, knowing Embezzlers, or

the same to have been embezzled or stolen, any such goods or goods^unih-
property, he shall forfeit five times the value of the same to edasfor-iar-

the commissioner ; and on conviction thereof shall suffer as if £f
n
^ *0"*T

K'

convicted of larceny. if!

12. If any commissioner, by fraud or wilful neglect, abuse Penalty on

the trust reposed in him, he shall forfeit and pay treble dam- commission-

ages to the party aggrieved thereby, to be recovered by action
; ftrust.—E.

and shall thereafter be incapable of acting as a commissioner. C., 0.120,3.

13. If any sheriff, constable or other person, summoned as

hereinbefore provided, shall refuse or neglect to give the as- Onpersonsre-

sistance required for the saving any vessel or her cargo, he shall *using. t0 aid

* £ •* J ,, r i. i n ±\ • •
m saving ves-

iorteit and pay the sum ot ten dollars to the commissioner sels, &c
ordering such dutv. And such commissioner, on trial for the Summons

recovery of the same, may, by his own oath, prove the sum- commissioner.

mons of such person. —B.C., c. 120,

14. Whenever any property shall be found on board any
vessel at sea, which has been wrecked, or has been abandoned Finder of

by the crew, and the property is afterwards brought into the wrecked prop-

State, the person in whose possession the same may be, shall deliver^to
deliver it to the commissioner of wrecks of the district into commissioner.

which said property may be brought, to be disposed of as im'i£
c

'
'

stranded property.

15. Any commissioner of wrecks who shall wilfully vio-

late the provisions of this chapter shall, on conviction thereof, Penalty for

in the Superior Court, forfeit and pay a fine of not less than JJw.—1868 0.

one hundred nor more than two thousand dollars, and be im- 18, s. 4.

prisoned for not less than one month nor more than two years,

at the discretion of the court.

Skotiok 5. 8 Ire., 100 ; 13 Ire., 894.
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ADDENDA TO THE CODE OF CIYIL PKOCEDUBE.

Jurors to be 229^>. The clerk of the board of county commissioners "shall

summoned, deliver the list of the jurors drawn for the Superior Courts to

till discharged the sheriff of the county, who shall summon the persons therein
by court. named to attend as jurors at such courts, which summons shall

may besum- be served, personally, or by leaving a copy thereof at the house
moned.—E. of the "juror, at least five days before the sitting of the court

' *
»

' ' to which he may be summoned; and jurors shall appear and
give their attendance until duly discharged ; and, that there

may not be a defect of jurors, the sheriff shall by order of court

summon, from day to day, of the bystanders, other jurors,

being freeholders within the county where the court is held, to

serve on the petit jury, and on any day the court may dis-

charge those who have served the preceding day.

Jurors not at- 229</. Every person on the original venire summoned to ap-
tending fined,

pear as a juror, who shall fail to give his attendance until duly

lars! To have discharged, shall forfeit and pay for the use of the county the
till next term sum f twenty dollars, to be imposed by the court: Provided,

cuse. Tales that each delinquent juryman shall have until the next suc-
jurors two doi- ceding term to make his excuse for his non-attendance, and,

c. 3i, s. 30. ' if he shall render an excuse deemed sufficient by the court,

shall be discharged without costs. And every person sum-
moned of the bystanders, who shall not appear and serve dur-

ing the day as a juror, shall be fined in the sum of two dollars,

unless he can show sufficient cause to the court ; and the clerk

shall forthwith issue an execution against the estate of the de-

linquent tales juror for such amercement and costs.

Exempt from 229r. No sheriff or other officer shall execute any writ or

cess—

R

f

?
r°" otner c iv il process on the body of any juror, during his attend-

c 31, s.
31,"' ance or going to, and returning from, any court of record ; all

such service shall be void, and the defendant on motion shall

be discharged.

Grand jury, 229s. The judges of the Superior Courts, at the terms of

how drawn.— their courts, shall direct the names of all the persons returned
K. c., c 3 ,

s.
ag j urorS) to be written on scrolls of paper and put into a box
or hat and drawn out by a child under ten }?ears of age ; whereof
the first eighteen drawn shall be a grand-jury for the court;

and the residue shall serve as petit jurors for the court.

Petit jurors
_ 229£. The clerk shall, at the beginning of the court, swear

case™
l

in°
1Vl1

Slicn °f tne VGtlt j urv as are °f tne original panel, to try all

state cases not civil cases ; and if there should not be enough of the original

R?ght of
h
chai- Pan el, the talesmen shall be sworn ; and in the trial of all

lengenotaf- offences, not capital, unless where the court shall otherwise
fectecUher-e-^

direct, petit jurors of the original panel as well as talesmen

81, s. 34.
"'

shall be sworn as prescribed in the chapter entitled "Oaths."

Provided, that nothing herein contained shall be construed to

disallow the usual challenges in law to the whole jury so sworn

or to any of them ; and if by reason of such challenge, any

juror shall be withdrawn, his place on the jury shall be sup-
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plied by any of the original venire, or of the bystanders quali-

fied to serve as jurors.

229i£. The clerk, before a jury shall be impanelled to try the Their names

issues in any civil suit, shall read over the names of the jury ^e^hearhf %
upon the panel in the presence and hearing of the parties or parties before

their counsel ; and the parties, or their counsel for them, may "^panelled,

challenge peremptorily four jurors upon the said panel, with- challenged in

out showing any cause therefor, which shall be allowed by the g
vi* cases-—

COUrt. 85.
"'

'

CH APTEE 1 2 1

CONCERNING BATTLE'S EEYISAL.

Section

1. When revisal to take effect.

2. What acts to be repealed.

3. Effect of repeal.

4. Offences and penalties not affected.

5. Suits or prosecutions not affected.

6. Acts heretofore repealed not af-

fected.

7. Officers to continue, &c.

8. What acts not repealed.

9. How published. Arrangement of

Section

the work. Preamble to volume.

What volume to contain.

10. Number of copies to be published.

11. Compensation of superintendent.

12. Copies of revisal to be received as

evidence.

13. Distribution of copies. Eesidue to

be sold.

14. When to be in force.

1. All the provisions contained in the chapters revised and when revisal

reported by the commissioner and to be known as "Battle's to take effect.

Revisal," shall take effect and go into operation on the first ijf^ s . {.
'

°'

day of January, in the year one thousand eight hundred and
seventy-four, except only such parts thereof as to which a dif-

ferent provision may be made therein.

2. Ail acts and parts of acts passed before the present session What aets t0

of this General Assembly, the subjects whereof are digested be repealed.—

and compiled in this "revisal," or which are repugnant to the
J

8

^
2"' 3

'
c

'
74

'

provisions thereof, are hereby declared to be repealed and of

no force and effect from and after the first day of January next,

with the exceptions and limitations hereafter mentioned.

3. The repeal of the acts mentioned in the preceding section Effect of re-

shall not affect any act done, or any right accruing or accrued peal.—1872-'3,

or established, or any suit or proceeding had or commenced in

any case before this time ; but the proceedings in every such
case shall be conformed, when necessary, to the provisions of

the " revisal."

4. No offence committed, and no penalty or forfeiture in- offences and
curred under any of the acts hereby repealed, shall be affected penalties not

by the repeal, except that where any punishment, penalty or i872-'Ve774,
forfeiture shall have been mitigated by the provisions of " Bat- b. 4.
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tie's Revival," such provisions may be extended or applied to

any judgment to be pronounced after the repeal.

Suits or pros- 5. No suit or prosecution pending at the time of the repeal
8oo.ttonan.ot for any offence, or for the recovery of any penalty or forfeiture

i872-'3,'c. 74, incurred under any of the acts hereby repealed, shall be affected
s - 5 - by the repeal, except that the proceedings in such suit cr pros-

ecution shall be conformed, when necessar}7
, to the provisions

of " Battle's Eevisal."

Acts hereto- 6. No act or law which has heretofore been repealed shall

fore repealed be revised by the repeal contained in this chapter of any of the

i872-'3
eC

c?r4~~ acts hereinbefore mentioned.
s. 6. 7. All persons who at this time shall hold any office under

oonthme!°&o. anJ °*' tne acts hereby repealed, shall continue to hold the same
—1872-'3, c. according to the tenure thereof, except those offices which may
74, s. 7. have been abolished, and those as to which a different provis-

ion shall have been made by the " revisal."

What acts not 8- No act of a private or local nature ; no act containing a

jga
J
ed - grant of corporate privileges for any purpose; no act granting

B.8.
' ' privileges or imposing duties in any particular county incon-

sistent with the general provisions of law ; no act relating to

fisheries in any particular section of the State; no act provid-

ing for the support of the poor in any county ; no act relating

to the boundary of the State and its several counties; no act

ceding the lands of this State to the general government ; and
no act relative to the corporate powers of the trustees of the

University, shall be construed to be repealed, by the second

section of this chapter.
How publish- 9. The " revisal " shall not be published in the usual pam-

mentofthe
86"

Pn ^et form, with the other acts of the present session, but shall

work. Pre- be published in a volume, under the superintendence and di-

ume!
et° V01" recti°n of the commissioner who has prepared this "revisal,"

and in case of a vacancy caused by his death, resignation or

otherwise, the Governor shall fill the same; the superintendent

shall procure the same to be done in good style upon the most
economical terms, giving a preference, when the style and
terms of printing are equal, to the printers of the State, and
shall take bond with good security for the faithful performance
of the work, of those who may undertake the same. The
chapters shall be arranged in the publication in alphabetical

order, omitting the enacting title and clause to each act, accord-

ing to their letters, with marginal references to the decisions

of the Supreme Court upon their subject matter, and with a

full index. They shall be preceded by the following title,

preamble and enacting clause :
" An act for collecting, digest-

ing and compiling all the public statute laws of the State, now
in force or in use. Whereas, it is expedient that all the public

statute laws of the State in force or in use shall be collated,

digested and compiled in proper titles, divisions and sections,

so that the said public statute laws shall be rendered more
plain and easy to be understood ; therefore,

The General Assembly of North Carolina do enaot
)
In man-
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ner and form following, that is to say :" In the volume shall What volume

also be published the acts of a public or general nature ^[g^^T'
passed at this session and not included in the " revisal ," incor- 74, a. 9.

'

porating the same as far as practicable into the chapters under

the appropriate titles and excluding from such publication, all

which grant or modify corporate privileges; and there shall

likewise be published in this volume the Constitution of the

United States, the Constitution and declaration of rights of

this State ; the act of Congress approved May the twenty-

sixth, A. D. one thousand seven hundred and ninety, and an

act supplementary thereto, approved March the twenty-

seventh, A. D. one thousand eight hundred and four, prescrib-

ing the mode in which records and judicial proceedings in each

State be authenticated so as to take effect in every other State
;

and the several acts of Congress now in force for the naturali-

zation of foreigners, together with the old Constitution of this

State.

10. There shall be published of the said " revisal," five thou- Number of

sand copies, the copyright whereof shall be secured to the copies to be

State by the superintendent, and the expense of preparing, i^js^'u
printing, publishing, binding and distributing said copies shall s. 10.

be paid by the Public Treasurer on the warrant of the Gover-

nor founded on requisitions made from time to time by the

superintendent.

11. The volume shall be published as speedily as practicable, Compensation

and when completed and delivered to the order of the Cover- *° ^P®™?*^"
, •*, i ' i -ii • i i« i.

dent.—1872-'3,
nor, the superintendent shall receive such compensation as to c . 74, s. n.
the Governor shall seem just and reasonable, to be paid by the

public Treasurer upon his warrant.

12. The copies of the said "revisal," which shall be printed Copies of re-

as aforesaid, shall be received as evidence of the lawT before all ceited^evl-
the tribunals, and in all places in the same manner to all in- dence.—1872-

tents and purposes as the originals in the office of the Secre-
'
3

'
c- 74

'
s * 12,

tary of State.

13. The said copies, when completed, shall be distributed Distribution

under the direction of the Governor as follows, namely: To ResXeftobe
the library of the Congress of the United States, ten copies ;

sold.—1872-' 3,

to the several States and Territories, three copies each ; to the

library of the University of North Carolina, three copies; to

the two literary societies of the University, two copies each
;

to the Governor, Treasurer, Secretary of State, Auditor, Su-
perintendent of Public Instruction and Attorney-General, two
copies each, for the use of their respective offices ; to the State

library, five copies; to the clerks of both Houses of the General
Assembly, ten copies each for the use of their respective Houses

;

to the clerk of the Supreme Court, and the clerks of the

Superior Courts, one copy each for the use of their respective

courts ; to the Judges of the Supreme and Superior Courts,

one copy each ; to the superintendent of publication, one copy

;

to the members of the present General Assembly, who are not

justices of the peace, one copy each, and to the justices of

c. 74, s. 13.
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When to be in

force—1872-
'3, c. U. s. 14.

peace, registers of deeds and commissioners of the several

counties, one copy each ; all the remaining copies shall be sold

for the benefit of the State, by such person, in such manner
and upon such terms as the Governor shall direct and appoint.

14:. This act shall be in force from and after its ratification,

except those parts of it which contain a different provision as

to the time when they will take effect.



APPENDIX,

NAMES OF DELEGATES

TO THE

STATE CONGRESS IN 1776.

The following are the names of the delegates who attended

the Congress, which met at Halifax, the 12th of November,
1776, and which formed and adopted the Bill of Rights and
Constitution of the State. The seats of those whose names
are marked "x" were vacated by appointments to office. Those
whose names are marked f obtained leave of absence from
Congress, at various times, previous to the adoption of the Con-
stitution. Those only whose names are not marked, were
present when the Bill of Bights and Constitution finally passed.

Anson County.

THOMAS WADE,
DAVID LOVE,
WM. PICKET.

f

Beaufort County.

JOHN BARROW,f
THOS. RESPESS,
THOS. RESPESS, Jun.,

FRANCIS JONES,
ROBERT TRIPP.

Bertie County.

WM. GRAY,
NOAH HINTON,
ZEDEKIAH STONE.

Bladen County.

THOS. ROBESON,
THOS. OWEN,
THOS. AMIS,
JAS. COUNCIL.

Brunswick County.

CORNELIUS HARNETT,
ARCH'D MoLEAN,
LEWIS DUPRE,f
WM. LORD.

55

Bute County.

JAS. DENTON,
THOS. EATON,
PHILEMON HAWKINS,
BENJAMIN SEAWELL,
BENJAMIN WARD,

Carteret County.

SOL'N SHEPPARD,
BRICE WILLIAMS,
JNO. EATON,
THOS. CHADWICK.

Chowan Counts',

JAS. BLOUNT,
THOS. BENBURY,
THOS. JONES,
LUKE SUMNER,
JACOB HUNTER.

Chatham County.

AMBROSE RAMSEY,
JNO. BIRDSONG,
MIAL SCURLOCK,
JOSIAH HOGAN.

Craven County.

WM. BRYAN,
JNO. BRYAN,
CHRISTOPHER NEALL,
JNO. TILGHMAN.
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Cumberland County.

ROBERT ROWAN,
PHILIP ALSTON,!
WM, RANI).
ROBERT COBB.

Currituck County.

SAMUEL JARVIS *

JAS. WHITE.
KEDAR MERCHANT,
HOLLOWELL WILLIAMS,
THOS. WILLIAMS.

Dobbs County.

RICHARD CASWELL,
SIMON BRIGHT,
ABRAHAM SHEPPARD,
BENJAMIN EXUM,
ANDREW BASS.

Dublin County.

JAS. KENAN,
THOMAS GRAY.f
WM. DICKSON,
WM. TAYLOR,
JAMES GILLESPIE.

Edgcombe County.

WM. HAYWOOD,
ELISHA BATTLE,
JONAS JOHNSTON,
ISAAC SESSUMS,
WM. HORN.

Granville County..

THOS. PERSON,
ROBERT LEWIS,
MEMUCAN HUNT,
JOHN OLIVER.

Guilford County.

DAVID CALDWELL,
JOSEPH HINES,
CHARLES BRUCE,
RALPH GORRELL,
ISHAM BROWDER,

Halifax County.

JOHN BRADFORD,
J.1MES HOG AN,*
EGBERT HAYWOOD.
WrILLIS ALSTON,
SAMUEL WELDON,
BENJAMIN M'CULLOCH.

Hertford County.

LAWRENCE BAKER,f
WM. MURFREE,
ROBERT SUMNER,
DAY RIDLEY,
JAMES WRIGHT.

Hyde Count?".,

JOSEPH HANCOCK,
JOHN JORDAN,
BENJAMIN PARMERLE..
AMBROSE JONES.

Johnston County,

NEED'M BRYAN, Jun.,

JOHN STEVENS,
HENRY RAINS,
ALEXANDER AVERYT.

Martin County.

WM. WILLIAMS,
THOS. HUNTER,
JNO. HARDISON,
SAMUEL SMITHWICK.

Mecklenburg County..

ROBERT IRWIN,
ZACHEUS WILSON,
HEZEKIAH ALEXANDER,!
WA1GHTSTIL AVERY.

New-Hanover County.

JOHN ASHE,
SAMUEL ASHE,
JOHN DEVANE,
SAMPSON MOSELY,
JOHN HOLLINGSWORTH.

Northampton County..

ALLEN JONES,
JAMES INGRAM,*
THOS. PARKER,
HOWELL EDMUNDS.

Onslow County.

JOHN SPIOER,
THOS. JOHNSTON,
BENAJAH DOTY,
EDWARD STARKEY,
HENRY RHODES.

Orange County.

TPIOS. BURKE,
NATHANIEL ROCFIESTER,
ALEXANDER MEBANE,
JOHN BUTLER,
JOHN McCABE.

Pasquotank County. /

HENRY ABBOT,
DEVOTION DAVIS,
ISAAC GREGORY,
DEMSEY BURGESS,
LEMUEL SAWYER.f

Perquimons County.

BENJAMIN HARVEY,
MILES HARVEY,
THOMAS HARVEY,
WM. SKINNER.
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Pitt County.

BENJAMIN MAY,
WM. ROBSON,
JAMES GORHAM,
GEORGE EVANS *

EDWARD SALTER.

Rowan County.

MATTHEW LOCK,
GRIFFITH RUTHERFORD,
WM. SHARPE,
JAMES SMITH,
JOHN BREVARD.

Surry County.

ROBERT LANIER,
WM. HALL,
CHARLES GORDON,
JOSEPH WILLIAMS.

Tryon County.

JOSEPH HARDEN,
ROBERT ABERNATHY,
WM. GRAHAM,
WM. ALSTON,
JOHN BARBER.

f

Tyrrell County.

PETER WYNN,f
JERE. FRAZIER,
ISHAM WEBB,
BENJ. BLOUNT.

Wake County.

TIGNAL JONES,
JAMES JONES,
MICHAEL ROGERS,
JOHN RICE,
BRITAIN FULLER, f

Washington
DlSTRICT,

Watauga
settlement,

Towns of

Bath,
Brunswick,
Campbelton,
Edenton,
Halifax,
Newbern,
Salisbury,

CHAS. ROBESON,
JOHN CARTER,
JOHN HAILE,
JOHN SEVIER.

WM. BROWN,
PARKER QUINCE,
THOMAS HADLEY,
JOSEPH HEWES,
WILLIE JONES,
ABNER NASH,
DAVID NESBir.



THE

DECLARATION OF RIGHTS

Power derived
from the peo-
ple.

Eight of Gov-
ernment in the
people.

None entitled

to exclusive
privileges,

etc.

Legislative
and other

Eowers to be
ept separate.

Suspension of
laws forbid-
den.

Elections to bo
free.

Eights of ac-

cused in crim-
inal prosecu-
tions.

Mode of pros-
ecution pre-
scribed.

Jury trial in

criminal pros-
ecutions.

Bail, fines,

and punish-
ments to be
reasonable.

General war-
rants forbid-
den.

None to be de-
prived of lib-

erty or prop-

yl Declaration of Rights made by the Representatives of the

Freemen of the State of North Carolina.

Section 1. That all political power is vested in and derived
from the people only.

Seo. 2. That the people of this State ought to have the sole

and exclusive right of regulating the internal government and
police thereof.

Sec. 3. That no man or set of men are entitled to exclusive

or separate emoluments or privileges from the community, but
in consideration of public services.

Sec. 4. That the legislative, executive, and supreme judicial

powers of government, ought to be forever separate and dis-

tinct from each other.

Sec. 5. That all power of suspending laws, or the execution

of laws, by any authority, without consent of the representa-

tives of the people, is injurious to their rights and ought not
to be exercised.

Seo. 6. That elections of members to serve as representatives

in General Assembly, ought to be free.

Sec. 7. That in all criminal prosecutions, every man has a
right to be informed of the accusation against him, and to con-

front the accusers and witnesses with other testimony, and shall

not be compelled to give evidence against himself.

Sec. 8. That no freeman shall be put to answer any criminal

charge, but by indictment, presentment or impeachment.
Sec. 9. That no freeman shall be convicted of any crime, but

by the unanimous verdict of a jury, of good and lawful men
7

in open ciurt as heretofore used.

Sec. 10. That excessive bail should not be required, nor ex-

cessive tines imposed, nor cruel or unusual punishments in-

flicted.

Sec. 11. That general warrants, whereby any officer or mes-
senger may be commanded to search suspected places, without

evidence of the fact committed, or to seize any person or per-

sons not named, whose offence is not particularly described and
supported by evidence, are dangerous to liberty, and ought not

to be granted.

Sec. 12. That no freeman ought to be taken, imprisoned, or

disseized, of his freehold, liberties or privileges, or outlawed
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or exiled, or in any manner destroyed or deprived of his life, erty, but by

liberty or property, but by the law of the land.
kud

aW °f the

Sec. 13. That every freeman restrained of his liberty, is en- Hab [.as eor_

titled to a remedy to inquire into the lawfulness thereof, and pus.

to remove the same if unlawful, and that such remedy ought

not to be denied or delayed.

Sec. 14. That in all controversies at law, respecting property, Jury trial in

the ancient mode of trial by jury is one of the best securities
civileauses -

of the rights of the people, and ought to remain sacred and
inviolable.

Sec 15. That the freedom of the press is one of the great Freedom of

bulwarks of liberty, and, therefore, ought never to be re- the press not
. . ,

J ' y °
to be restrain-

strained. e d.

Sec 16. That the people of this State ought not to be taxed Taxes not to

or made subject to the payment of any impost or duty without u
C

t

il
i
ipo

p
ed

the consent of themselves or their representatives in General ai Assembly.

Assembly, freely given.

Sec 17. That the people have a right to bear arms for the Right to bear

defence of the State ; and, as standing armies in time of peace, frms -
§tand-

, im i i ii -I

mg armies not
are dangerous to liberty, they ought not to be kept up ; and to be kept up.

that the military should be kept under strict subordination to,
^boSfnat^to

and governed by, the civil power. civil.

Sec IS. That the people have a right to assemble together, instruction,

to consult for their common good, to instruct their representa- right of.

lives, and to apply to the legislature for redress of grievances.

Sec 19. That all men have a natural and unal"enable right Religious wor-

to worship Almighty God according to the dictates of their shiP' ri^lit of-

own consciences.

Sec 20. That for redress of grievances, and for amending Elections to

and strengthening the laws, elections ought to be often held. be frequent.

Sec 21. That a frequent recurrence to fundamental princi- Fundamental

pies is absolutely necessary to preserve the blessings of liberty. Prin«iples to

Sec 22. That no hereditary emoluments, privileges, or hon- cm-red to.

ors, ought to be granted or conferred in this State. Hereditary

Sec 23. That perpetuities and monopolies are contrary to etc^folbid-

the genius of a free State, and ought not to be allowed.
£
en -

Sec 24-. That retrospective laws, punishing facts commit- etc^forbku
8

'

ted before the existence of such laws, and by them only den.

declared criminal, are oppressive, unjust, and incompatible lawffofwd-
witli liberty, wherefore, no ex post facto law ought to be <ien.

made.
Sec 25. The property of the soil in a free government, Limits of the

being one of the essential rights of the collective body of the State -

people, it is necessary, in order to avoid future disputes, that

the limits of the State should be ascertained with precision
;

and as the former temporary line between North and South
Carolina was confirmed and extended by commissioners ap-

pointed by the legislatures of the two States, agreeable to the
order of the late King George the Second, in council, that line,

and that only, should \)e esteemed the southern boundary of

this State, as follows : that is to say, beginning on the sea-side,
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Territory held at a cedar stake, at or near the month of Little River, being

ty.

S

°slvhfg~ tne southern extremity of Brunswick county, and running
the rights of from thence, a north-west course through the boundary house.
Indians. - - - - -° -

J
-

confirmed

Other govern- which stands in thirty-three degrees fifty-six minutes, to th rty-

ments maybe five degrees north latitude; and from thence a west course, so

west!
ll8lied

far as *8 mentioned in the charter of King Charles the Second,
Present titles to the late proprietors of Carolina. Therefore, all the territo-

nes, seas, water, and harbors, with their appurtenances, lying

between the line above described, and the southern line of the
State of Virginia, which begins on the sea-shore in thirty-six

degrees thirty minutes north latitude, and from thence runs
west, agreeable to said charter of King Charles, are the right

and property of the people of this State, to be held by them in

sovereignty, any partial line without the consent of the legis-

lature of this State, at any time thereafter directed or laid

out, in anywise notwithstanding: Provided always, that

this declaration of right shall not prejudge any nation or

nations of Indians, from enjoying such hunting-grounds, as

may have been, or hereafter shall be secured to them by any
former or future legislature of this State. And provided also,

that it shall not be construed so as to prevent the establish-

ment of one or more governments westward of this State, by
consent of the legislature : And provided, further, that nothing
herein contained, shall affect the titles or possessions of indi-

viduals, holding or claiming, under the laws heretofore in force

or grants heretofore made by the late King George the Third,

or his predecessors, or the late lords proprietors, or any of

them.
December the seventeenth day, Anno Dom. one

)

thousand seven hundred and seventy-six, read v J£, # CASWELL, JPreS.
the th rd time and ratified in open Congress. )

James Gkeen, Jun., Secretary.

NOTE.

S ECTKm 7. 11 Ire., 513 ; 7 lb., 225.

Sec. 12. State vs. Manuel, 4 D. & B., 20 ; Hoke vs. Henderson, 4 Dev., 1 ; see

also 13 Ire, 75 ; University vs. Foy, 1 Mur., 58 ; Same vs. Maultsby, 8 Ire. Eq., 257
;

1 Ire., 414 ; 1 Car. L. R., 385 ; 10 Ire., 377 ; 1 Mur., 500 ; 10 Ire., 543 ; 4 D. & B.,

319; 2 lb., 555; 2 Ire., 66.

Sec. 14. 2 Jones, 66 ; 2 D. & B., 451 ; 3 Dev., 478 ; 2 Hawks, 204 ; 3 lb., 590
;

N. C. T. E., 158.

Sec. 23. 2 Jones, 66; 2D.& B., 451 ; 2 Hawks, 10 ; 1 lb., 96 ; 2 Mur., 266.

Sec. 24. 1 Hawks, 384; 3 Mur., 327.



THE

CONSTITUTION OF NOETH CAROLINA.

The Constitution or Form of Government, agreed to and re-

solved upon by the Representatives of the Freemen of t/ie

State of North Carolina, elected and chosen for that par-

ticular purpose, in Congress assembled, at Halifax, the

eighteenth day of December, in the year of our Lord, one

thousand seven hundred and seventy-six.

Whereas, allegiance and protection are, in their nature, re- Allegiance
#

ciprocal, and the one should of right be refused when the other and protection
~ xr ; ,

' o _
j

•>*
• being recipro-

is withdrawn. And whereas George the ihird, King of Great cai, and <&reat

Britain, and late sovereign of the British American colonies, Britain having,,',.,, ° L , , . , , ' withdrawn
hath not only withdrawn irom them his protection, but by an her protection

act of the British legislature declared the inhabitants of these and waged
~ ,, , °, p ^i r> •/• i i n ii • war upon the
btates out ot the protection ot the British crown, and all their colonies, they

property found upon the high seas liable to be seized and con- are absolved

iiscated to the uses mentioned in the said act. And the said ^nce.
~b

"

George the Third has also sent fleets and armies to prosecute

a cruel war against them, for the purpose of reducing the in-

habitants of the said colonies to a state of abject slavery. In
consequence whereof all government under the said king with-

in the said colonies, hath ceased, and a total dissolution of gov-

ernment in many of them hath taken place. And whereas
the continental congress having considered the premises, and
other previous violations of the rights of the goocT people of

America, have therefore declared that the thirteen United Col-

onies are, ol right, wholly absolved from all allegiance to the

British crown, or any other foreign jurisdiction whatsoever,

and that the said colonies now are and forever shall be, free and
independent States : Wherefore, in our present state, in order Wherefore to

to prevent anarchy and confusion, it becomes necessary that a preJen+h
an"

government should be established in this State : Therefore, freemen of

We, the representatives of the freemen of North Carolina, North Coroli-

i
'

,
1

i i i • /-( n i ;• na ordain a
chosen and assembled in Congress tor the express purpose ot constitution.

framing a constitution, under the authority of the people, most
conducive to their happiness and prosperity, do declare that a

government for this State shall be established in manner and
form following, to wit

:

Section 1. That the legislative authority shall be vested in Legislative au-

two distinct branches, both dependent on the people, to-wit : a *n°rity vested

Senate and House of Commons. branches.

Sec. 2. That the Senate shall be composed of representa- Senate.
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tives [annually] chosen by ballot, one from each [county] in

this State.*

House ofCom- Sec. 3. That the House of Commons shall be composed of
mons. representatives [annually] chosen by ballot, [two for each

county , and one for each of the towns of Edenton, Newbern,
Wilmington, Salisbury, Hillsborough, and Halifax^

When con- Skc. 4. That the Senate and House of Commons, assembled

inaSdthe°
m" *or tiie P llrPose of legislation, shall be denominated the General

General As- Assembly.

OuaMcation ^E0 ' ^' That each member of the Senate shall have usually

of members of resided in the [county] in which he is chosen, for one year im-
Senate. mediately preceding his election ; and for the same time shall

have possessed, and continue to possess, in the [county] which
he represents, not less than three hundred acres of land in fee.

Ofmembers of Sec. 6. That each member of the House of Commons shall
House ofCom-

}iave usually resided in the county in which he is chosen, for one
year immediately preceding his election, and for six months
shall have possessed, and continue to possess, in the county
which he represents, not less than one hundred acres of land

in fee, or for the term of his own life.

of voters for Sec. 7. That all [freemen] of the age of twenty-one years,
Senators. wno have beeri inhabitants of any one [county] within the

State twelve months immediately preceding the day of any
election, and possessed of a freehold within the same [county,]

of fifty acres of land for six months next before and at the day
of election, shall be entitled to vote for a member of the
Senate.

Ofmembers of gEc . $. That all [freemen] of the age of twenty-one years,

mons?°
l" who have been inhabitants of any [county] within this State

twelve months immediately preceding the day of any election,

and shall have paid public taxes, shall be entitled to vote for

members of the House of Commons for the county in which he
resides.

Of voters for [Sec. 9. That all persons possessed of a freehold in any

town"s?
rS fr°m

t°wn ^n ^is State, having a right of representation, and also

all freemen who huve been inhabitants of any such town twelve

months next before and at the day of election^ and shall have
paid public taxes, shall be entitled to vote for a memher to rep-

resent such town in the House of Commons : Provided always,

that this section shall not entitle any inhabitant of such town
to vote for members of the House of Commons for the coimty
in which he may reside, nor any freeholder in such county,

who resides 'without or beyond the limits of such town, to vote

for a member for said town.]

Each House to Sec. 10. That the Senate and House of Commons when

mons.

eers^iudge^f met
' s^iaU eaen ^ave P°wer to clioose a speaker and other their

the quflljflca- officers, be judges of the qualifications and election of their

member^ ad-
members, sit upon their own adjournments from day to day,

journ
;
pre-

pare bills ; is-
* Those sections of the Constitution in which, material amendments have been

made are printed in italics between brackets.
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and prepare bills to be passed into laws. The two houses shall sue writs of

direct writs of election for supplying intermediate vacancies, fJjJjK
1

^ ad_

and shall also jointly, by ballot, adjourn themselves to any ijoum, when.

future day and place.

Sec. 11. That all bills shall be read three times in each house Bills t0 De

before they pass into laws, and be signed by the speaker of read three

» . i t_ times in each
both houses. House and

Sec. 12. That every person who shall be chosen a member signed by the

of the Senate or House of Commons, or appointed to any office Ek:
s and

or place of trust, before taking his seat or entering upon the officers to take

execution of his office, shall take an oath to the State
;
and and^tn?

06

all officers shall also take an oath of office. state.

Sec. IS. That the General Assembly shall, by joint ballot Judges ap-

of both houses, appoint -judges of the supreme courts of law ported by

i • • -i r> i • -i r 7 ,

,

7 -i t
General As-

and equity, judges ot admiralty [and attorney-general,] who sembly, and

shall be commissioned by the governor, and hold their offices commissioned
. ill' «j Governor

during good behavior. during good

rSEo. 14. That the Senate and House of Commons shall have behavior.
1x0hot til j^Vs-

power to to appoint the generals and field-officers of the militia sembly to ap-

and all officers of the regular army of this State.] point officers

Sec. 15. [That the Senate and House of Commons, jointly, mwn1Tft
„"M

• /» • n 7 it' 7 i- i r n l wo nouses
at their first meeting after each annual election, shall by ballot jointly to elect

elect a Governor for one year, who shall not be eligible to that
H^quaiifica-

office longer than three years in six successive years :] That tions.

no person under thirty years of age, and who lias not been a

resident in this State above five years, and having in the State

a freehold in lands and tenements above the value of one
thousand pounds, shall be eligible as Governor.

Sec. 16. That the Senate and House of Commons jointly, shall elect

at their first meeting after each [annual] election, shall by bal- seven persons,

lot elect seven persons to be a council of State for [one year,] state. Their

who shall advise the Governor in the execution of his office; duty. To keep

and that four members shall be a quorum ; their advice and t^e^proceed-
proceedings shall be entered in a journal to be kept for that ings.

purpose only, and signed by the members present ; to any part

of which any member present may enter his dissent ; and such
journal shall be laid before the General Assembly when called

for by them.
Sec 17. That there shall be a seal of this State, which shall Great seal to

be kept by the Governor, and used by him as occasion may re-
J^

e kePt h?

quire, and shall be called the great seal of the State of North affixed to

Carolina, and be affixed to all grants and commissions. grants and

Sec 18. That the Governor, for the time being, shall be etc .

captain-general and commander-in-chief of the militia; and in Governor to be

the recess of the General Assembly, shall have power, by and in-chief of

~

with the advice of the council of State, to embody the militia militia.

for the public safety.

Sec 19. That the Governor, for the time being, shall have His powers

power to draw for and apply such sums of money as shall be and duties,

voted by the General Assembly for the contingencies of gov- cancy, who to

ernment, and be accountable to them for the same; he also fill the office.



874 APPENDIX.

may, by and with the advice of the council of State, lay em-
bargoes, or prohibit the exportation of any commodity, for any
term, not exceeding thirty days at any one time, in the recess

of the General Assembly, and shall have the power of grant-

ing pardons and reprieves, except where the prosecution shall

be carried on by the General Assembly, or the law shall other-

wise direct ; in which case he may, in the recess, grant a re-

prieve until the next sitting of the General Assembly ; and
may exercise all the other executive powers of government,
limited and restrained as by this constitution is mentioned, and
according to the laws of the State ; and on his death, inability

or absence from the State, the Speaker of the Senate tor the
time being, and in case of his death, inability or absence from
the State, the Speaker of the House of Commons shall exer-

cise the powers of the Governor, after such death, or during
such absence or inability of the Governor or Speaker of the

Senate, [or until a new nomination is made by the General
Assembly.

\

Vacancies, du- Sec 20. That in every case where any officer, the right of

Geneii?As-
f w^lose appointment is, by this constitution, vested in the Gen-

sembiy, in of- eral Assembly, shall, during their recess, die, or his office by

that Dod-? to
°^ier means become vacant, the Governor shall have power,

be filled by with the advice of the council of State, to till up such vacancy

CounciT
rand ky granting a temporary commission, which shall expire at the

end of the next session of the General Assembly.
Governor, Sec 21. That the Governor, Judges of the Supreme Courts

Attofne
a

Sen- °^ ^aw anc^ ec
l
m1T> j

ll(%es °f admiralty and Attorney-General,

eral, to have shall have adequate salaries during their continuance in office.
salaries. g E0< 2 2. That the General Assembly shall, by joint ballot
Treasurer ap- _ . 77 .

J ' J J

pointed by of both houses, [annuaUy\ appoint a treasurer or treasurers tor
G^eral As- this State.

Governor and Sec. 23. That the Governor and other officers offending
other officers aga i n st the State, by violating any part of this constitution,

or indictable maladministration, or corruption, maybe prosecuted on theim-
for corruption, peachment of the General Assembly or presentment of the

grand jury of any court of supreme jurisdiction in this State.

Secretary of Sec 24. That the General Assembly shall, by joint ballot

eofbVGenerai °^ ^otn nonses
5
[triennially] appoint a Secretary for this State.

Assembly.
' Sec. 25. That no persons who heretofore have been or here-

"D
iv

ft

rs'

1,

f
g

io-
a^er may De '

receivers of the public moneys, shall have a seat

lie money in- in either house of General Assembly, or be eligible to any
eligible to office in this State, until such person shall have fully accounted

sembiy. for and paid into the treasury, all sums for which.'they may be
accountable and liable.

Public Treas- Sec. 26. That no treasurer shall have a seat in either the
urer in office, Senate, House of Commons or Council of State, during his

ineligible to' continuance in that office, or before he shall have finally settled
General As- j^g accounts with the public, for all moneys which may be in
sem y. ^.

g jian(jg ^ at tne expiration of his office, belonging to the State,

and hath paid the same into the hands of the succeeding

Treasurer.
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Sec. 27. That no officer in the regular array or navy, in the Officers of ar-

service and pay of the United States, of this or any other State,
united^tate?

or any contractor or agent for supplying such army or navy and agents to'

with clothing or provisions, shall have a seat in either the Sen- my and^avT"
ate, House of Commons or Council of State, or be eligible ineligible.

thereto; and any member of the Senate, House of Commons, ^
en%rs,et0

^
or Council of State, being appointed to and accepting of such places to va-

office, shall thereby vacate his seat. cate their

Sec 28. That no member of the Council of State shall have Counsellor of

a seat either in the Senate or House of Commons. State ineiigi-

Sec. 29. That no Judge of the Supreme Court of law or judges ineii-

equity, or judge of admiralty, shall have a seat in the Senate,

House of Commons or Council of State.

jible, nor to

be of the coun-
cil.

Sec. 30. That no Secretary of this State, Attorney-General, Sec. of State,

or clerk of any court of record, shall have a seat in the Senate, Att'y G-en.,
«/ ' ' and clerks of

House oi Commons or Council of State. courts ineiigi-

Sec. 31. That no clergyman, or preacher of the Gospel, of bie. norto be

any denomination, shall be capable of being a member of either clergymen,

the Senate, House of Commons or Council of State, while he exercising pas-
.' . (. ,

, ., toral functions
continues in the exercise of the pastoral function, ineligible, nor

Sec. 32. That no person who shall deny the being of God, to be of the

or the truth of the [_Protestant\ religion, or the divine authority Atheist's, infi-

either of the Old or New Testament, or who shall hold religious dels
>
andper-

principles incompatible with the freedom and safety of the gi0Us princi-

State, shall be capable of holding any office or place of trust or pies danger-

profit in the civil department, within this State. Hom°of the™
Sec. 33. That the justices of the peace, within the respective State etc., ex-

counties in this State, shall in future be recommended to the Office, eLc°

m

Governor for the time being by the representatives in General Justices of the

Assembly, and the Governor shall commission them accord- of appoint-
6

ingly : and the justices, when so commissioned, shall hold their nient. To

offices during good behavior, and shall not be removed from ring goodbe^"
office by the General Assembly unless for misbehavior, absence havior.

or inability.

Sec. 34. That there shall be no establishment of any one re- No religious

ligious church or denomination in this State in preference to nieut^AH
any other; neither shall any person, on any pretence whatso- may use their

ever, be compelled to attend any place of worship, contrary to ^^ship*
6 of

his own faith or judgment ; nor be obliged to pay for the pur-

chase of any glebe, or the building of any house of worship,

or for the maintenance of any minister or ministry, contrary

to what he believes right, or has voluntarily and personally en-

gaged to perform ; but all persons shall be at liberty to exercise

their own mode of worship: Provided, that nothing herein

contained shall be construed to exempt preachers of treasona-

ble or seditious discourses from legal trial and punishment.
Sec. 35. That no person in the State shall hold more than Lucrative of-

one lucrative office at any one time : Provided, that no appoint-
jj^be held at°a

ment in the militia or to the office of a justice of the peace, time by one

shall be considered as a lucrative office.
person.

Sec. 36. That all commissions and grants shall run in the Commissions,
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grants, and
writs, to run
in the name of
the State of
North Caroli-
na ; how sign-
ed.

Delegates to

Continental
Congress.

Sheriff, coro-
ner, and con-
stables for

each county.
Debtor not to

be imprisoned
unless, etc.

Prisoners bail-

able, unless,

etc.

Foreigners
settling and
taking the
oath of allegi-

ance may hold
land.

Cheap schools
to be estab-
lished, and
one or more
universities.

Purchase of
lands from In-
dians, pro-
hibited.

Entails in per-
petuity, for-

bidden.
Declaration of
Eights a part
of the consti-

tution.

Members of
General As-
sembly may
protest of
record.

Neither house
to transact
business with
less than a
majority of all

the members.
Yeas and nays
may be de-
manded, on a

second. Jour-
nals to be
printed.

name of the State of North Carolina, and bear test and be
signed by the Governor. All writs shall run in the same man-
ner, and bear test and be signed by the clerks of the respective

courts ; indictments shall conclude, " against the peace and dig-

nity of the State."

Sec. 37. That the delegates for this State to the Continental

Congress, while necessary, shall be chosen annually by the Gen-
eral Assembly, by ballot, but may be superseded in the mean-
time, in the same manner; and no person shall be elected to

serve in that capacity for more than three years successively.

Sec. 38. That there shall be a sheriff, coroner or coroners,

and constables, in each county within this State.

Sec. 39. That the person of a debtor, where there is not a

strong presumption of fraud, shall not be continued in prison

after delivering up, honaftde, all his estate, real and personal,

for the use of his creditors, in such manner as shall be here-

after regulated by law. All prisoners shall be bailable by suf-

ficient sureties, unless for capital offences, when the proof is

evident or presumption great.

Sec. 40. That every foreigner, who comes to settle in this

State, having first taken an oath of allegiance to the same, may
purchase, or by other just means acquire, hold, and transfer

land or other real estate; and after one year's residence, shall

be deemed a free citizen.

Sec. 41. That a school or shools shall be established by the

Legislature for the convenient instruction of youth, with such

salaries to the masters, paid by the public, as may enable them
to instruct at low prices ; and all useful learning shall be duly

encouraged and promoted in one or more universities.

Sec 42. That no purchase of land shall be made of the In-

dian natives, but on behalf of the public, by authority of the

General Assembly.
Sec 43. That the future Legislature of this State shall regu-

late en f ails in such a manner as to prevent perpetuities.

Sec 44. That the declaration of rights is hereby declared to

be part of the Constitution of this State, and ought never to

be violated on any pretence whatever.

Sec 45. That any member of either house of the General
Assembly shall have liberty to dissent from and protest against

any act or resolve which he may think injurious to the public

or any individual, and have the reasons of his dissent entered

on the journals.

Sec 46. That neither house of the General Assembly shall

proceed upon public business, unless a majority of all the

members of such house are actually present ; and that upon a

motion made and seconded, the yeas and nays upon any ques-

tion shall be taken and entered on the journals ; and that the

journals of the proceedings of both houses of the General
Assembly, shall be printed and made public, immediately after

their adjournment.
This constitution is not intended to preclude the present
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Congress from making a temporary provision for the well

ordering of this State, until the General Assembly shall estab-

lish government agreeable to the mode herein before pre-

scribed.

December the eighteenth, one thousand seven )

hundred and seventy-six, read the third time, V J£ # CASWELL PreS.
and ratified in open Congress. )

'

James Green, Jun., Secretary.

Amendments proposed hy a Convention of Delegates of the

People of North Carolina on the eleventh of July, 1835,

and ratified oy the People on the second Monday of Novem-
her, in the same year.

Whereas, the General Assembly of North Carolina, by an Preamble re-

act passed the sixth day of January, one thousand eight hun- tiorlty by
aw~

dred and thirty-five, entitled "An act concerning a convention which the

to amend the Constitution of the State," and by an act supple- waTca?ie°a to

mental thereto, passed on the eighth day of January, one amend the

thousand eight hundred and thirty-five, d'id direct that polls ITsembiecf

'

should be opened in every election precinct throughout the first Tnursday

State for the purpose of ascertaining whether it was the will AoMoSme
1

^
35

'

of the freemen of North Carolina that there should be a con* eleventh July,

vention of delegates, to consider of certain amendments pro-
1835i

posed to be made in the Constitution of said State ; and did

further direct, that if a majority of all the votes polled by the

freemen of North Carolina should be in favor of holding such

convention, the Governor should, by proclamation, announce
the facts and thereupon the freemen aforesaid should elect dele-

gates to meet in convention at the city of Raleigh, on the first

Thursday in June, one thousand eight hundred and thirty-five,

to consider of the said amendments : And whereas, a majority

of the freemen of North Carolina did, by their votes at the

polls so opened, declare their will that a convention should be
had to consider of the amendments proposed, and the Gover-
nor did, by proclamation, announce the fact that their will had
been so declared, and an election for delegates to meet in con-

vention as aforesaid was accordingly had : Now, therefore, we,
the delegates of the good people of North Carolina, having
assembled in convention at the city of Raleigh, on the first

Thursday in June, one thousand eight hundred and thirty-five,

and having continued in session from day to day, until the

eleventh of July, one thousand eight hundred and thirty-five,

for the more deliberate consideration of said amendments, do
now submit to the determination of all the qualified voters of

the State, the following amendments in the constitution thereof,

that is to say :

—
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ARTICLE I

SECTION I.

Senate to con-
sist of fifty

members

;

biennially
elected by dis-

tricts, to be
laid off every
twenty years
on the basis of
public taxa-

tion. No
county to be
divided, etc.

House of Com-
mons to con-
sist of one
hundred and
twenty mem-
bers ; bienni-
ally elected by
counties, on
the basis of
federal popu-
lation.

Apportion-
ment of mem-
bers, when
made.

Ratio of repre-
sentation.
How ascer-
tained.

Clause 1. The Senate of this State shall consist of fifty rep-

resentatives, biennially chosen by ballot, and to be elected by
districts ; which districts shall be laid off by the General As-
sembly, at its first .session after the year one thousand eight

hundred and forty-one; and afterwards at its first session after

the year one thousand eight hundred and fifty-one ; and then
every twenty years thereafter, in proportion to the public taxes

paid into the treasury of the State by the citizens thereof; and
the average of the public taxes paid by each county into the

treasury of the 'State, for the live years preceding the laying

off of the districts, shall be considered as its proportion of the

public taxes, and constitute the basis of apportionment : Pro-
vided, that no county shall be divided in the formation of a

senatorial district. And when there are one or more counties,

having an excess of taxation above the ratio to form a senato-

rial district, adjoining a county or counties deficient in such
ratio, the excess or excesses aforesaid shall be added to the tax-

ation of the county or counties deficient; and if, wi.h such
addition, the county or counties receiving it shall have the

requisite ratio, such county and counties each shall constitute

a senatorial district.

Cl. 2. The House of Commons shall be composed of one
hundred and twenty representatives, biennially chosen by bal-

lot, to be elected by counties according to their federal popula-

tion, that is, according to their respective numbers, which shall

be determined by adding to the whole number of free persons,

including those bound to service for a term of years, and ex-

cluding Indians not taxed, three-fifths of all other persons;

and each county shall have at least one member in the House
of Commons, although it may not contain the requisite ratio of

population.

Cl. 3. This appointment shall be made by the General As-
sembly, at the respective times and periods when the districts

for the Senate are hereinbefore directed to belaid off; and the

said apportionment shall be made according to an enumeration
to be ordered by the General Assembly, or according to the

census which may be taken by ordor of Congress, next pre-

ceding the period of making such apportionment.

Cl. 4. In making the apportionment in the House of Com-
mons, the ratio of representation shall be ascertained by di-

viding the amount of federal population of the State, after

deducting that comprehended within those counties which do
not severally contain the one hundred and twentieth part of

the entire federal population aforesaid, by the number of rep-

resentatives less than the number assigned to the said counties.

To each county containing the said ratio, and not twice the
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said ratio, there shall be assigned one representative; to each

county containing twice, but not three times the said ratio,

there shall be assigned two representatives, and so on progres-

sively, and then the remaining representatives shall be assigned

severally to the counties having the largest fractious.

SECTION II.

Cl. 1. Until the first session of the General Assembly which How Senate to

shall be had after the year eighteen hundred and forty-one, the untnfiSt
S

ses-

Senate shall be composed of members to be elected from the sion after lui.

several districts hereinafter named, that is to say, the 1st dis-

trict shall consist of the counties of Perquimons and Pasquo-
taik; the 2d district, of Camden and Currituck; the 3d dis-

trict, of Gates and Chowan ; the 4th district, Washington and
Tyrrell ; the 5th district, Northampton ; the 6th district, Hert-

ford ; the 7th district, Bertie ; the 8th district, Martin ; the

9th district, Halifax ; the 10th district, Nash ; the 11th district,

Wake; the 12th district, Franklin ; the 13th district, Johnston;
the 14th district, Warren ; the 15th district, Edgcombe ; the

16th district, Wayne; the 17th district, Greene and Lenoir;

the 18th district, Pitt; the 19th district, Beaufort and Hyde;
the 20th district, Carteret and Jones ; the 21st district, Craven

;

the 22d district, Chatham ; the 23d district, Granville ; the

24th district, Person ; the 25th district, Cumberland ; the 26th

district, Sampson; the 27th district, New Hanover ; the 28th
district, Duplin ; the 29th district, Onslow ; the 30th district,

Brunswick, Bladen and Columbus ; the 31st district, Eobeson
and Richmond ; the 32d district, Anson ; the 33d district, Ca-
barrus ; the 34th district, Moore and Montgomery ; the 35th
district, Caswell ; the 36th district, Rockingham; the 37th dis-

trict, Orange; the 38th district, Randolph; the 39th district,

Guilford; the 40th district, Stokes; the 41st district, Rowan
;

the 42d district, Davidson ; the 43d district, Surry ; the 44th
district, Wilkes and Ashe; the 45th district, Burke and Yan-
cy; the 46th district, Lincoln; the 47th district, Iredell; the
48th district, Rutherford ; the 49th district, Buncombe, Hay-
wood and Macon; and the 50th district, Mecklenburg; each
district to be entitled to one senator.

Cl. 2. Until the first session of the General Assembly after How House of

the year eighteen hundred and forty-one, the House of Com- Commons to

i n i in t
J

t i r. i
.be composed

mens shall be composed or members elected from the counties till then.

in the following manner, viz: The counties of Lincoln and
Orange shall elect four members each. The counties of Burke,
Chatham, Granville, Guilford, Halifax, Iredell, Mecklenburg,
Rowan, Rutherford, Surry, Stokes and Wake shall elect three
members each. The counties of Anson, Beaufort, Bertie,

Buncombe, Cumberland, Craven, Caswell, Davidson, Duplin,
Edgcombe, Franklin, Johnston, Montgomery, New-Hanover,
Northampton, Person, Pitt, Randolph, Robeson, Richmond,
Rockingham, Sampson, Warren, Wayne and Wilkes shall elect
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two members each. The counties of Ashe, Bladen, Brims-
wick, Camden, Columbus, Chowan, Currituck, Carteret, Ca-
barrus, Gates, Greene, Haywood, Hertford, Hyde, Jones. Le-
noir, Macon, Moore, Martin, Nash, Onslow, Pasquotank, Per-
quimons, Tyrrell, Washington and Yancy shall elect one mem-
ber each.

SECTION III.

Qualification

of Senators.

Of voters for

Senators.

Free persons
of color not to

vote for mem-
bers of either

house.

Cl. 1. Each member of the Senate shall have usually re-

sided in the district for which he is chosen for one year imme-
diately preceding his election, and for the same time shall have
possessed and continue to possess in the district which he rep-

resents not less than three hundred acres of land in fee.

Cl. 2. All free men of the age of twenty-one years, (except

as is hereinafter declared,) who have been inhabitants of any
one district within the State twelve months immediately pre-

ceding the day of any election, and possessed of a freehold

within the same district of fifty acres of land for six months
next before and at the day of election, shall be entitled to vote

for a member of the Senate.

Cl. 3. No free negro, free mulatto, or free person of mixed
blood, descended from negro ancestors to the fourth generation

inclusive, (though one ancestor of each generation may have
been a white person,) shall vote for members of the Senate or

House of Commons.

SECTION IV.

In elections of
officers, Gen
eral Assembly
to vote viva
voce

.

May regulate
the appointing
and removal of
militia officers.

May pass laws
to regulate,

but shall not
grant, di-

vorces, etc.

Shall not alter

names, nor le-

gitimate bas-
tards, etc.,

but may pass
laws for the
purpose.

Nor pass pri-

vate laws, but
on notice of
thirty days.

Vacancies in

have power to pass

and removing militia

have power to pass

limony, but shall not
any indi-

Cl. 1. In the election of all officers whose appointment is

conferred on the General Assembly by the Constitution, the

vote shall be viva voce.

Cl. 2. The General Assembly shall

laws regulating the mode of appointing

officers.

Cl. 3. The General Assembly shall

general laws regulating divorce and i

have power to grant a divorce or secure alimony in

vidual case.

Cl. 4. The General Assembly shall not have power to pass

any private law, to alter the name of any person, or to legiti-

mate any person not born in lawful wedlock, or to restore to

the rights of citizenship any person convicted of any infamous
crime ; but shall have power to pass general laws regulating

the same.

Cl. 5. The General Assembly shall not pass any private

law, unless it shall be made to appear that thirty days' notice

of application to pass such law shall have been given, under

such directions and in such manner as shall be provided by
law.

Cl. 6. If vacancies shall occur by death, resignation or oth-
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erwise, before the meeting of the General Assembly, writs may membership,

be issued by the Governor, under such regulations as may be
of A^sembl^

prescribed by law. how filled.

Cl. 7. The General Assembly shall meet biennially, and at Sessions bien-

each biennial session shall elect, by joint vote of the two ^.^
ekction

houses, a Secretary of State, Treasurer and Council of State, state^Treas-

who shall continue in office for the term of two years. urer.and
d council.

ARTICLE II.

Clause 1. The Governor shall be chosen by the qualified Governor,

voters for the members of the House of Commons, at such ll0W cnosen -

time and places as members of the General Assembly are

elected.

Cl. 2. He shall hold his office for the term of two years from Term of office

the time of his installation, and until another shall be elected J*"*n
ineligi-

and qualified ; but he shall not be eligible more than four years

in any term of six years.

Cl. 3. The returns of every election for Governor shall be Returns ©f his

sealed up and transmitted to the seat of government, by the ma^opeSJd,
returning officers, directed to the Speaker of the Senate, who and published

1

shall open and publish them in the presence of a majority ^f ?°^
g
®^ed

the members of both houses of the General Assembly. The equal vert* be-

person having the highest number of votes shall be Governor ;
tween two -

but if two or more shall be equal and highest in votes, one of

them shall be chosen Governor by joint vote of both houses
of the General Assembly.

Cl. 4. Contested elections for Governor shall be determined Elections con-

by both houses of the General Assembly, in such manner as Seimi^d
shall be prescribed by law.

Cl. 5. The Governor elect shall enter on the duties of the To enter on

office on the first day of January next after his election, having duty on first
^

previously taken the oaths of office in presence of the members ry, having

of both branches of the General Assembly, or before the Chief fir

^
t

i

ta

^
c'n

ffi

the

Justice of the Supreme Court, who, in case the Governor elect

should be prevented from attendance before the General As-
sembly, by sickness or other unavoidable cause, is authorized

to administer the same.

AETICLE III.

SECTION I.

Clause 1. The Governor, Judges of the Supreme Court, and Governor and

Judges of the Superior Courts, and all other officers of this Say
1^^.*8

State, (except justices of the peace and militia officers,) may be peached.

impeached for wilfully violating any article of the Constitution, •

maladministration, or corruption.

Cl. 2. Judgment, in cases of impeachment, shall not extend HowpuRMked
further than to removal from office and disqualification to hold on C0nvieEl0n -

and enjoy any office of honor, trust or profit under this State;
'56
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but the party convicted may, nevertheless, be liable to indict-

ment, trial, judgment and punishment according law.

Cl. 3. The House of Commons shall have the sole power of

!!l°r?fnS
all

or,ri impeachment. The Senate shall have the sole power to try all
lllipt/tlClJ.

,
clllu. ,

* 1111 • i • 1

the Senate impeachments ; no person snail be convicted upon any impeach-
shall try. ment, unless two thirds of the Senators present shall concur inMode of trial. ,

'
.

, , _ . . . *

such conviction ; and betore the trial ot any impeachment, the

members ot the Senate shall take an oath or affirmation truly and
impartially to try and determine the charge in question accord-

ing to evidence.

SECTION II.

Judges may Cl. 1. Any Judge of the Supreme Court, or of the Superior
be removed by Qourts may be removed from office for mental or physical
General As- .,.,.' J

, „ . . , * //, .

sembiyfor inability, upon a concurrent resolution ot two thirds ot both
mental or branches of the General Assembly. The judge, against whom
bility. the Legislature may be about to proceed, shall receive notice

thereof, accompanied by a copy of the causes alleged for his

removal, at least twenty days before the day on which either

branch of the General Assembly shall act thereon.

Their salaries Gl. 2. The salaries of the Judges of the Supreme Court, or
not to be di- of the Superior Courts, shall not be diminished during their

whiiSnoffice. continuance in office.

SECTION III.

Office of jus- Upon the conviction of any justice of the peace, of any in-
tice of peace famous crime, or of corruption and malpractice in office, the

conviction of commission of such justice shall be thereby vacated, and he
infamous shall be forever disqualified from holding such appointment.
crime, or cor- x

.
*

ruption in of-

fice, etc. SECTION IT.

Attorney Gen- The General Assembly at its first session after the year one
eraitobe thousand eight hundred and thirty nine, and from time to time
Plpofpn TOT*

four years, and thereafter, shall appoint an attorney-general, who shall be com-
commissioned missioned by the Governor, and shall hold his office for the term
y vernor. ^ ^.^ yearg

. j^ -^ tne General Assembly should hereafter ex-

tend the term during which solicitors of the State shall hold

their offices, then they shall have power to extend the term of

office of the attorney-general to the same period.

AKTICLE IY.

SECTION I.

Convention of Clause 1. No convention of the people shall be called by

n^Vcaiied'. the General Assembly, unless by the concurrence of two thirds

of all the members of each house of the General Assembly.
Constitution, Cl. 2. iNo part of the Constitution of this State shall be

Proceedings a^ere^j unless a bill to alter the same shall have been read

three times in each house of the General Assembly, and agreed

>
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to by three-fifths of the whole number of members of each by General

house respectively ; nor shall any alteration take place until the How™Sed
bill so agreed to shall have been published six months previous by the people.

to a new election of members to the General Assembly. If,

after such publication, the alteration proposed by the preceding

General Assembly, shall be agreed to in the first session there-

after by two thirds of the whole representation in each house

of the General Assembly, after the same shall have been read

three times on three several days in each house, then the said

General Assembly shall prescribe a mode by which the amend-
ment or amendments may be submitted to the qualified voters

of the House of Commons throughout the State ; and if upon)

comparing the votes given in the whole State ; it shall appear-

that a majority of the voters have approved thereof, then and
not otherwise, the same shall become a part of the Constitu-

tion.

SECTION II.

The thirty-second section of the Constitution shall be Eeligious test-

amended to read as follows: No person who shall deny the for office-

being of God, or the truth of the Christian religion, or the di-

vine authority of the Old or .New Testament, or who shall hold

religious principles incompatible with the freedom or safety of

the State, shall be capable of holding any office or place of trust

or profit in the civil department within this State.

SECTION III.

Cl. 1. Capitation tax shall be equal throughout the State Capitation tax.

upon all individuals subject to the same. to be equal.

Cl. 2. All free males over the age of twenty-one years, and Free males

under the ao-e of forty-five years, and all slaves over the age of °7cr ft and

twelve years,' and under the age of fifty years, shall be subject 12 and 50

to capitation tax, and no other person shall be subject to such years of age,

tax; provided that nothing herein contained shall prevent ex- suchTax.

emptions of taxable polls as heretofore prescribed by law in

cases of bodily infirmity.

SECTION IV.

No person who shall hold any office or place of trust or profit Who disquali-

under the United States, or any department thereof, or under J^* under
this State, or any other State or Government, shall hold or ex- this state, and

ercise any other office or place of trust or profit under the au- ^nS^A*-
thority of this State, or be eligible to a seat in either house of sembiy.

the General Assembly: Provided, that nothing herein con-

tained shall extend to officers in the militia or justices of the
peace.
Ratified In convention, this eleventh day

)

of July in, the year of our Lord one
[ NATH'L MACOK PreS.

thousand eight hundred and thirty-five.

)

J

Edmund B. Freeman, Secretary of the Convention.
Joseph D. Ward, Assistant Secretary.



AN ORDINANCE
TO

CARRY INTO EFFECT THE AMENDED CONSTITUTION,

Amendments Be it ordained and declared^ by the delegates to this Con-

tion submitted vention, in convention assembled, and it is hereby ordained by
to the people, the authority of the same, That the amendments to the Con-

kept
8

open stitution of this State, adopted by this Convention, be submit-
three days, ted by the Governor to the people, on the second Monday in

certified by November next, thirty days' notice having been given, and
sheriffs. The that the polls be opened by the respective sheriffs, and kept

given.
h°W open for three successive days, at the several election precincts

in each and every county in the State, under the same rules

and regulations, as now exist, for the election of members to

the General Assembly. That the said sheriffs be required to

compare and certify the results of the elections, on or before

the Monday following, and transmit the same in twenty days
thereafter, to the Governor of the State. That all persons
qualified to vote for members of the House of Commons, may
vote for or against a ratification of the amendments. Those
who wish a ratification of the amendments, Voting with a

printed or written ticket, "Ratification"—those of a contrary

opinion, "Rejection"
Duplicate Further, That it shall be the duty of the sheriffs to make
poiis

me
one° duplicate statements of the polls in their respective counties,

*ent to Gov- sworn to before the clerk of the County Court : one copy of

which shall be deposited in said clerk's office, and the other

copy transmitted to the Governor of the State, at Raleigh.

To be opened Be it further ordained by the authority of the same, That

ernor° Krat- when the returns aforesaid shall have been received, the same
ified, procia- shall be opened by the Governor in the presence of the Secre-

Sadeby°
be tary of State and Treasurer; and in case a majority of the

Governor. votes polled shall be in favor of a ratification of the amend-
Eatification to men ts the same shall be forthwith made known by a procla-
be certified on , * _ _ ^ . _ . * * . ,

the amend- mation of the Governor to the people of the btate. And

Governor
7 the thereupon, the Governor shall cause to be indorsed on the

under the amendments, as enrolled by order of the Convention, or shall
great seal, etc. annex thereunto, a certificate under his signature declaring

that the said amendments have been ratified by the people of

North Carolina, and the Secretary of State shall countersign

the said certificate, and annex thereto the great seal of th«

State, and the said amendments so enrolled with the certificate

aforesaid shall be forever kept among the archives of the State

in the office of the Secretary aforesaid.
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Be itfarther ordained oy the authority aforesaid, That the Amendments

amendments thus ratified shall take effect, and be in force from *° bQ ™

_

force

and after the first day of January, a. d. one thousand eight ry, a. d., 1836

hundred and thirty-six : Provided, however, that the Governor,
the Council of State, the Secretary of State and the public

Treasurer, who may then be in office, shall severally continue to

exercise their respective functions until the Governor, Council of

State, Secretary of State and public Treasurer appointed under
the amended Constitution, shall enter upon the duties of their

office.

Ratified in Convention, this eleventh day

)

_,«. T -, ^ . ^^-r -^
of July, Anno Dom. one thousand eight \ ]NATH L MACON PreS.
hundred and thirty-five. )

'

Edmund B. Freeman, Secretary of the Convention.

Joseph D. Ward, Assistant Secretary.

NOTE.

Section 8. 4 D. & B., 256 ; Opinion of judges, App. to 8 Ire. Eq. Rep.
Seo. 40. 3 Ire. 3 141 ; 5 Ire. Eq., 207 ; 4Dev., 247 ; 3 Dev., 188.



AN ACT
TO PRESCRIBE THE MODE IN WHICH THE

Public Acts, Records, and. JMioial Proceedings in Each State,

SHALL BE

Authenticated so as to Tate Elect in Every Otter State.

Laws, records, The acts of the Legislatures of the several States shall be
and judicial authenticated by having the seal of their respective States af-

theTeveri?
5

fixed thereto. The records and judicial proceedings of the
states, howto courts of any State

3
shall be proved or admitted in any other

cated; and court within the United States, by the attestation of the clerk,
the effect anc[ the seal of the court annexed, if there be a seal, together

26,1790. " with a certificate of the Judge, Chief-Justice or presiding

magistrate, as the case may be, that the said attestation is in

due form. And the said records and judicial proceedings-au-

thenticated as aforesaid, shall have such faith and credit given

to them in every court within the United States, as they have
by law or usage, in the courts of the State from whence the

said records are or shall be taken.

AN ACT SUPPLEMENTARY TO THE FOREGOING ACT.

Eecords, &c, Section 1. All records and exemplifications of office books,
of office books, whjch are or may be kept in any public office, of any State,
now authenti-

,
,.-.•'

, i 1 1 * i \ •, * i •

cated. March not appertaining to a court, shall oe proved or admitted in any
27,1804. other court or office in any other State, by the attestation of

the keeper of the said records or books, and the seal of his

office thereto annexed, if there be a seal, together with a cer-

tificate of the presiding justice of the court of the county or

district, as the case may be, in which such office is or may be

kept; or of the Governor, the Secretary of State, the Chancel-

lor or the keeper of the great seal of the State, that the said

attestation is in due form, and by the proper officer; and the

said certificate, if given by the presiding justice of a court,

shall be further authenticated by the clerk or prothonotary of

the said court, who shall certify, under his hand and the seal

of his office, that the said presiding justice is duly commis-
sioned and qualified ; or if the said certificate be given by the

Governor, the Secretary of State, the Chancellor or keeper of

the great seal, it shall be under the great seal of the State in

which the said certificate is made. And the said records and
exemplifications, authenticated as aforesaid, shall have such

faith and credit given to them in every court and office within
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the United States, as they have by law or usage in the courts

or offices of the State from whence the same are, or shall be

taken.

2. All the provisions of this act, and the act to which this is Mode of au-

a supplement, ahall apply as well to the public acts, records, laws^&^fn
office hooks, judicial proceedings, courts and offices of the territories the

respective territories of the United States, and to countries 2^

m
1

e

gU4
Marc 1

subject to the jurisdiction of the United States, as to the pub-

lic acts, records, office books, judicial proceedings, courts, and
offices of the several States.

Note.—Although a judgment in a State court, is not to be regarded in the court
of a sister State as a foreign judgment, it is distinguishable from the hitter, only in

this, that by the first section of the act of 26th May, 1790, the judgment is conclu-
sive on the merits, and to it full faith and credit shall be given, when duly .authen-
ticated. By the act, the judgment is made a debt of record, not examinable on its

merits. To give it the force of a judgment in another State, it must be made a
judgment there ; and it can be executed in the latter only as its laws permit. The
plea of the statute of limitations, to an action on a judgment obtained in another
State, is a plea to the remedy ; and consequently, the lex/ori must prevail. There
is nothing in the Federal Constitution which prohibits a State to legislate upon the
remedy, by suit, on judgments of other States, if the merits be left unquestioned;
and therefore the suit must be brought within the period prescribed by the local

law, or it will be barred.
In the appropriation of the assets of a deceased person, the judgment of another

State, on whatever subject rendered, ranks as a simple contract debt. McElmoyle
v. Cohen, 13 Pet. E., 312.
An exemplification of an act of the Legislature of a State under the great seal of

the State, Is evidence, though not attested by the Governor, or any other principal
officer of the Stat<\ U. S. v. Johns, 4 DalL, 412 ; Craig v. Brown, 1 Pet., 352 ; U.
S. v. Amedy, 11 Wheat., 392.

A certificate of an affidavit taken before a magistrate, must state the place where
the affidavit was taken, so as to show that the magistrate had jurisdiction to ad-
minister the oath. If the place be omitted, it cannot be received as evidence on a
hearing before a court of the United States, on a motion to commit on a criminal
charge. Nor is such omission helped by the certificate being dated at a place where
the magistrate had jurisdiction. U. S. v. Burr, 96, 98. A record certified as pre-
scribed by article 4, s. 1, Fed. Const., is proof of the judgment of as high a nature,
as the inspection of the record. Mills v. Duryee, 7 Cr. 484.
The judgment of a State court has the same credit, validity, and effect, in .any

State, which it has in the State where it was pronounced ; and whatever pleas
would be good in a suit thereon in such State, and no others can be pleaded in any
court in the United States. Hampton t\ McConnell, 3 Wheat., 234 ; Armstrong v.

Carson's ex'r, 2 Dall., 302; Green v. Sarmiento, 2 Pet. C. C. Rep., 74, 155, 484;
Mayhew -v. Thatcher, 6 Wheat., 129; Sergt. on Con. Law, 383, for authorities in
State courts. As to the effect of a judgment of another State, see Davidsons
Sharpe, 6 Ire., 14; Pigot v. Davis, 3 Hawks, 23 ; Irby v. Wilson, 1 D. & B. Eq.,
568; Pickett-. Johns,'l Dev. Eq., 123.

Eor the mode of authenticating the statutes of another State, see State v. Cheek.
13 Ire., 114; McDougald v. Muith, 11 Ire., 576; State v. Jackson, 2 Dev. 563 ; State
v. Welsh, 3 Hawks, 404.

It is the province of the court to decide upon the existence and proper construc-
tion of the statute of another State, Moore v. Gwyn, 5 Ire., 187. What the law of
another State is, when not contained in a statute, is a matter for the jury. lb.



LAWS OF NATURALIZATION,

PASSED BY THE CONGRESS OF THE UNITED

STATES, AS DIGESTED BY THOMAS F. GORDON,

ESQ., AND CORRECTED BY ALL THE LAWS

PASSED UP TO THE FOURTH OF MARCH, 1855.

Article

1. Declaration by alien previous to

naturalization. (Gordon, Article

1488.)

2. Exception as to aliens residing with-

in the United States before 29th

of January, 1795, (1489.)

3. Exception as to aliens residing with-

in the United States between I8th

of June, 1798, and 14th April,

1802. (1490.)

4. Further provisions respecting such

aliens. (1491.)

5. Exception as to aliens residing with-

in the United States between 14th

April, 1802, and 18th June, 1812.

(1492..)

Article

6. Exception as to alien minors. (1493.)

7. Oath required from alien. (1494.)

8. Court to be satisfied of certain qual-

ifications. (1495.)

9. Eenunciation of titles and orders.

(1496.)

10. Provision relative to widow and
children of alien. (1497.)

11. Minor children of naturalized citi-

zens become citizens, when.

(1498.)

12. "What courts may administer the

naturalization laws. (1499.)

13. Five years' residence necessary
f

whes. (1500.)

Declaration by
alien previous
to naturaliza-
tion.

(J) Act May
26, 1824, s. 3.

(2) lb., s. 4.

(3) Act 14th
April, 1802.

Exception as

to aliens resi-

ding within
the U. States
before 29th
Jan., 1795.

Article 1. Any alien, being a free white person, may be ad-

mitted to become a citizen of the United States, or any of them,

on the following conditions, and not otherwise: That he shall

have declared on oath or affirmation before the Supreme, Supe-
rior, District, or Circuit Ccurt of some one of the United States,

or of the territorial districts of the United States, or a Circuit

or District Court of the United States, or before the clerk of

either of such courts, (1) two (2) years at least before his ad-

mission, that it was bona fide his intention to become a citizen

of the United States, and to renounce forever all allegiance

and fidelity to any foreign prince, potentate, State, or sover-

eignty whatever, and particularly by name, the prince, poten-

tate, State or sovereignty whereof such alien may at the time

be a citizen or subject. (3)

2. Any alien who was residing within the limits, and under
the jurisdiction of the United States before the twenty-ninth

day of January, one thousand seven hundred and ninety-five,

may be admitted to become a citizen, on due proof made to

some one of the courts aforesaid, that he has resided two years

at least within and under the jurisdiction of the United States,
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and one year at least immediately preceding his application,

within the State or territory where such court is at the time

held : and on his declaring on oath or affirmation, that he will

support the constitution of the United States, and that he
doth absolutely and entirely renounce and abjure all allegi-

ance and fidelity to any foreign prince, potentate, State, or

sovereignty whatever, and particularly, by name, the prince,

potentate, State, or sovereignty whereof he was before a citi-

zen or subject; and, moreover, on its appearing to the satis-

faction of the courts that during the said term of two years,

he has behaved as a man of good moral character, attached to

the Constitution of the United States, and well disposed to the

good order and happiness of the same ; and where the alien,

applying for admission to citizenship shall have borne any
hereditary title, or been of any of the orders of nobility in the

kingdom or State from which he came, on his moreover mak-
ing in the court an express renunciation of his title or order of

nobility, before he shall be entitled to such admission : all of

which proceedings required in this proviso to be performed in ~.
Act A n

the court, shall be recorded by the clerk thereof. (1) 14, 1802, s. 1.

3. From this condition (Art. 1), is exempted any alien being Exception as

a free white person, who was residing within the limits and j£
aliens resi-

under the jurisdiction of the United States at any time be- between isth

tween the eighteenth day of June, one thousand seven hun- ^^At98
*

dred and ninety-eight, and the fourteenth day of April, one April, 1802.

thousand eight hundred and two, and who has continued to re- (2) Act March

side within the same. (2)
26

'
1804

>
s

-
1 -

4. Nothing in the first section, act twenty-second of March, Further pro-

one thousand eight hundred and sixteen* shall be construed to SSSJit^n*
exclude irom admission to citizenship, any tree white person aliens.

who was residing within the limits and under the jurisdiction

of the United States at any time between the eighteenth day
of June, one thousand seven hundred and ninety-eight, and
the fourteenth day of April, one thousand eight hundred and
two, and who, having continued to reside therein without hav-

ing made any declaration of intention before a court of record

as aforesaid, may be entitled to become a citizen of the United
States according to act twenty-six of March, one thousand eight

hundred and four. Whenever any person without a certificate

of such declaration of intention as aforesaid, shall make appli-

cation to be admitted a citizen of the United States, it shall be
proved to the satisfaction of the court, that the applicant was
residing within the limits and under the jurisdiction of the

United States, before the fourteenth of April, one thousand
eight hundred and two, and has continued to reside within the

same, or he shall not be so admitted. And the residence of

the applicant, within the limits and under the jurisdiction of

the United States for at least five years immediately preceding
the time of such application, shall be proved by the oath or

*The first section of act 22d March, 1816, was repealed by act 24th May, 1828.
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(8) Act March
22, 1816, s. 2.

Exception as

to aliens resi-

ding within
the U. States,

between 14th
April, 1802,

and 18th June,
1812.

(1) Act May
24, 1828, s. 2.

Exception as
to alien mi-
nors.

affirmation of citizens of the United States; which citizens

shall be named in the record as witnesses. And such continu-

ed residence within the limits and under the jurisdiction of

the United States when satisfactorily proved, and the place or

places where the applicant has resided for at least five years as

aforesaid, shall be stated and set forth, together with the names
of such citizens in the record of the court admitting the appli-

cant; otherwise the same shall not entitle him to be consider-

ed and deemed a citizen of the United States. (3)

5. That any alien, being a free white person, who was re-

siding within the limits and under the jurisdiction of the Uni-
ted States, between the fourteenth day April, one thousand
eight hundred and two, and the eighteenth day of June, one
thousand eight hundred and twelve, and who has continued to

reside within the same, may be admitted to become a citizen

of the United States, without having made sluj previous dec-

laration of his intention to become a citizen : Provided, that

whenever any person, without a certificate of such declaration

of intention, shall make application to be admitted a citizen of

the United States, it shall be proved to the satisfaction of the

court, that the applicant was residing within the limits and
under the jurisdiction of the United States, before the eigh-

teenth day of June, one thousand eight hundred and twelve,

and has continued to reside within the same, or he shall not

be so admitted ; and the residence of the applicant within the

limits, and under the jurisdiction of the United States, for at

least five years immediately preceding the time of such appli-

cation, shall be proved by the oath or affirmation of citizens of

the United States ; which citizens shall be named in the record

as witnesses: and such continued residence within the limits

and under the jurisdiction of the United States, when satisfac-

torily proved, and the place or places where the applicant has

resided for at least five years, as aforesaid, shall be stated and
set forth, together with the names of such citizens, in the

record of the court admitting the applicant ; otherwise the

same shall not entitle him to be considered and deemed a citi-

zen of the United States. (1)

6. Any alien, being a free white person and minor, under
the age of twenty-one years, who shall have resided in the

United States three years next preceding his arrival at the age

of twenty-one years, and who shall have continued to reside

therein to the time he may make application to be admitted a

citizen thereof, may, after he arrives at the age of twenty-one

years, and after he shall have resided five years within the

United States, including the three years of his minority, be

admitted a citizen of the United States, without having made
the declaration required in the first condition of the first sec-

tion of the act to which this is in addition (Art. 1), three years

previous to his admission : Provided, such alien shall make
the declaration required therein at the time of his or her ad-

mission ; and shall further declare, on oath, and prove to the
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satisfaction of the court, that, for three years next preceding,

it has been the bona fide intention of such alien to become a

citizen of the United States ; and shall, in all other respects,
(2) Act May

comply with the laws in regard to naturalization. (2) 26, 1824, s. l.

I. An alien shall, at the time of his application to be admit- Oaths required

ted, declare, on oath or affirmation, before some one of the
irom alien -

courts aforesaid, that he will support the Constitution of the

United States, and that he doth absolutely and entirely re-

nounce and abjure all allegiance and fidelity to every foreign

prince, potentate, State, or sovereignty, whatever, and particu-

larly, by name, the prince, potentate, State, or sovereignty,

whereof he was before a citizen or subject; which proceedings ^ ^oVa^i
1

shall be recorded by the clerk of the court. (3) Con. 2.

'

8. The court admitting such alien shall be satisfied that he Court to be

has resided within the United States five years, at least, and satisfied of

within the State or Territory, where such court is at the time fications.

held, one year at least ; and it shall further appear to their sat-

isfaction, that, during that time, he has behaved as a man of a

good moral character, attached to the principles of the Consti-

tution of the United States, and well disposed to the good order ^ Ac 1

- April

and happiness of the same. The oath of the applicant shall, I4th,i802,s.i,

in no case, be allowed to prove his residence. (4)
•
3 "

9. In case the alien, applying to be admitted to citizenship, Eenunciation

shall have borne any hereditary title, or been of any of the lH^™
and

orders of nobility, in the kingdom or State from which he came,

he shall, in addition to the above requisites, make an express

renunciation of his title or order of nobility, in the court to

-which his application shall be made, which renunciation shall

be recorded in the said court: Provided, that no alien, who
shall be a native citizen, denizen or subject of any country,

State, or sovereign, with whom the United States shall be at

war, at the time of his application, shall be then admitted to be $ ism £i
a citizen of the United States. (1) Con. 4.

'

10. When any alien who shall have complied with the con- Provision re-

ditions specified in article No. 1, and who shall have pursued lative to wid-

the directions prescribed in section two, act fourteenth April, drenof aliens.

one thousand eight hundred and two,* may die, before he is

actually naturalized, the widow and the children of such alien

shall be considered as citizens of the United States: and shall ,„ . , ,. .

. .-ii n • t !••! i i • (
2) Act March

be entitled to all rights and privileges as such, upon taking the 26th, 1804, s.

oaths prescribed by law. (2)
2 -

II. The children of persons duly naturalized under any of Minor cb.il-

the laws of the United States, or who, previous to the passing: drenofnatu-

of any law on that subject by the Government of the United become citi-

States, may have become citizens of any one of the said States, zens
?
when -

under the laws thereof, being under the age of twenty one
years, at the time of their parents being so naturalized or ad-

mitted to the rights of citizenship, shall, if dwelling in the

*This second section was repealed by act 24th May, 1828. It provided for the
registry of the aiien.
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United States, be considered citizens of the United States ; and
the children of persons, who now are, or have been citizens of

the United States, shall, though born out of the limits and ju-

risdiction of the United States, be considered as citizens of the

United States. The right of ckizenship shall not descend to

persons whose fathers have never resided within the United
States. And no person heretofore proscribed by any State, or

who has been legally convicted of having joined the army of

Great Britain during the war of the Revolution, shall be ad-

mitted a citizen, without the consent of the Legislature of the

State in which such person was proscribed. Children of per-

sons naturalized before the fourteenth of April, one thousand

(3) Act April eight hundred and two, under age at the time of their parents
1

i4,i802,s.4, naturalization, were, if dwelling in the United States on the

GorSLiet *ai.
fourteenth of April, one thousand eight hundred and two, to

6Cr. 177. be considered as citizens of the United States. (3)

What court 12. Every court of record, in any individual State, having

terthe nTtu-
18 " common law jurisdiction, and a seal, and clerk or prothono-

raiization tary, shall be considered as a district court within the meaning
laws.

f tne naturalization act ; and every alien who may have been
naturalized in any such court, shall enjoy the same rights and

(A) a A "1 Pr iv^°ges as ^ ne nad been naturalized in a district or circuit

14, 1802, s. 3. court of the United States. (4)

Five years' 13. No person who shall arrive in the United States after

residence nee- February the seventeenth, one thousand eight hundred and
ssary, w i.

.Qff-een ^ gna;Q fog admitted to become a citizen of the United

(5) Act March States, who shall not, for the continued term of five years, next

26th J

3

une
12

' preceding his admission, have resided within the United
1848, c. 72.' States."

Children born 14. Persons heretofore born, or hereafter to be born, out of
abroad to be
citizens.—10th

the limits and jurisdiction of the United States, whose fathers

Yih^is^u" were or shall be, at the time of their birth, citizens of the
l, 10 stat. 604. United States, shall be deemed and considered, and are hereby,

*The oath of naturalization, when taken, confers the rights of a citizen. It is

not necessary that there should be an order of court admitting the alien to become
a citizen. Campbell v. Gordan et al., 6 Cr. 176. Nor that it should appear by the
record of naturalization that all the requisites presented by law for the admission
of aliens have been complied with. Stark v. Chesapeake Ins. Com. 7, Cr. 520. The
courts in naturalization cases receive testimony, compare it with the law, and judge
on both law and fact. Hence their judgment, entered on record in legal form, is

complete evidence of its own validity, and conclusive in all courts. Spratt v.

Spratt, 4 Pet. 393.

The citizens of each State shall be entitled to all privileges and immunities of
citizens in the several States. Con., art. 4, s. 2.

Citizens of the United States have a right to expatriate themselves in time of
war as well as of peace, until restrained by Congress. Such right is subject to the
control of the Legislature, and to render the exercise of it valid, there must be an
entire departure from the United States for a purpose which is not illegal, nor in

fraud of the duties at home of the emigrant. Talbot v. Jansen, 3 Dall. 133 ; San-
tissima Trinidad, 7 Wheat. 548 : see U. S. v. Williams, 4 Hall's Law Journal, 461

;

U. S. v. Gillies, 1 Pet. 161.

A citizen of the United States, by becoming a citizen of another country, does
not thereby cease to be a citizen of the United States, nor is he absolved from his

original allegiance. Ibid. He may acquire in a foreign country the commercial
privileges attached to his domicil, and be exempted from the operation of com-
mercial acts embracing only persons resident in the United States or under its pro-
tection. Murray v. Charming Betsy, 2 Cranch, 120.
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declared to be citizens of the United States: Provided, how-
ever, that the rights of citizenship shall not descend to persons

whose fathers never resided in the United States.

15. Any woman who might be lawfully naturalized under Wives of cit-

the existing laws, married, or who shall be married, to a citizen kens.^Ibii,

of the United States, shall be deemed and taken to be a citizen.

Note.— See Kane vs. McCarthy, 63 N. C. Eep. 299 for the construction of the
last section of the act of 10th February, 1855.



CONSTITUTIONAL AMENDMENTS

AN ACT TO ALTEE THE CONSTITUTION OF NORTH CAROLINA IN

RELATION TO STATE CENSUS.

Preamble. Whereas, At the session of the last General Assembly, be-

gun and held at Raleigh, on the third Monday of November,
in the year of our L^rd one thousand eight hundred and sev-

enty-one, a bill entitled " A bill to alter the Constitution of

.North Carolina," was read three times in each House of said

General Assembly, and agreed to by three-fifths of the whole
number of members of each House respectively ; and whereas,

the bill so agreed to has been duly published six months pre-

vious to the election of the members of this present General
Assembly, as required by section two, article thirteen of the

Constitution ; and it is the intention of this bill to agree to the

following alteration proposed by the last General Assembly in

the bill aforesaid

:

The General Assembly of North Carolina do enact, (two-

thirds of the whole representation in each House of the Gen-
eral Assembly concurring,) That the Constitution of this State

be altered as follows, to-wit

:

Amendment Amend section five of the second article, by striking out all

ofthe Consti-
t}ia t precedes the words, " the said Senate district," and by

state Census, striking out the phrase, u as aforesaid or," in said section ; the

part so stricken out having reference to the State census.

Ratified the twenty-fourth day of February, one thousand
eight hundred and seventy- three.

1872-'3, c

81

AN ACT TO ALTER THE CONSTITUTION OF NORTH CAROLINA IN

RELATION TO THE SESSIONS OF THE GENERAL ASSEMBLY.

Preamble. WlIEREAS, &C.I

The General Assembly of North Carolina do enact, (two-

thirds of the whole representation in each House of the Gen-
eral Assembly concurring,) That the Constitution of this State

be altered as follows, to-wit

:

Amendment Amend section two of the second article, by striking out the

to the Consti- word " annually " and inserting in lieu thereof the word " bien-

tionto the
rela" n*a^y?" being in reference to the sessions of the General

sessions of the Assembly.

sembi*
1—1872

Amend section six of the third article, by striking out the

-'8, c 82.
' word " annually " and inserting in lieu thereof the word " bi-
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ennially," so as to conform to the provisions respecting the

Sessions of the General Assembly.
Ratified the twenty-fourth day of February. 1873.

AN ACT TO ALTER THE CONSTITUTION OF NORTH CAROLINA IN

RELATION TO EXEMPTIONS.

Whereas, &c. :
Preamble.

The General Assembly of Worth Carolina do enact, (two

thirds of the whole representation in each House of the Gen-
eral Assembly concurring,) That the Constitution of this State

be altered as follows, to-wit

:

Amend section sixth of the fifth article, by inserting after Amendment
the word " instrument," in said section, the words, " or any to the Consti-

,, , . '.. ,,
7 p J tution in reJa-

other personal property." tion to exemp-

Ratified the twenty-fourth day of February, 1873. tions.-i872-
J J J ' '3, c. 83.

AN ACT TO ALTER THE CONSTITUTION OF NORTH CAROLINA IN

RELATION TO THE OFFICE OF SUPERINTENDENT OF PUBLIC
WORKS.

Whereas, &c. : Preamble.

The General Assembly of North Carolina do enact, (two-

thirds of the whole representation in each House of the Gen-
eral Assembly concurring,) That the Constitution of this State

be altered as follows, to-wit

:

Strike out the words " Superintendent of Public Works," Amendment
wherever they occur in the Constitution, thus abolishing that j;°J

he ?°
1

n
.

s
t
i "

rri
° tution abolisn-

Otlice. ing the office

Ratified the twenty-fourth day of February, 1873. of Superinten-
J J * ' dent of Public

Works.—1872
-'3, c. 84.

AN ACT TO ALTER THE CONSTITUTION OF NORTH CAROLINA IN

RELATION TO THE PUBLIC DEBT.

Whereas, &c. : Preamble.

The General Assembly of North Carolina do enact, (two-
thirds of the whole representation in each House of the Gen-
eral Assembly concurring,) That the Constitution of this State
be altered as follows, to-wit

:

Amend section six of the first article, by striking out the Amendment
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to the Consti- first clause thereof, down to and including the word "but," this

UonTo'the
6121" beillS tne clause relating to the State debt.

state debt.— Strike out section four of the fifth article, relating to taxa*
i872-'3, c. 85.

t
-

on t pay the State debt and interest.

Ratified the twenty-fourth day of February, 1873.

AN ACT TO ALTER THE CONSTITUTION OF NORTH CAROLINA
RELATION TO THE UNIVERSITY.

IN

Preamble.

Amendment
to the Consti-
tution in rela-
tion to the
University.

—

1872-% c. 86.

enact, (two-

Whereas, &c. :

The General Assembly of North Carolina do
thirds of the whole representation in each House of the Gen
eral Assembly concurring,) That the Constitution of this State

be altered as follows, to-wit

:

Strike out the fifth section of the ninth article, and in lieu

thereof, insert the following: "The General Assembly shall

have power to provide for the election of Trustees of the Uni-
versity of North Carolina, in whom, when chosen, shall be
vested all the privileges, rights, franchises and endowments
thereof, in any wise granted to or conferred upon the Trustees

of said University; and the General Assembly may make.such
provisions, laws and regulations from time to time, as may be
necessary and expedient for the maintenance and management
of said University."

Strike out sections thirteen, fourteen and fifteen of the ninth

article, relating to the University of North Carolina.

Ratified the twenty-fourth day of February, 1873.

AN ACT TO ALTER THE CONSTITUTION OF NORTH CAROLINA IN

RELATION TO THE CODE COMMISSION.

Preamble. WHEREAS, &C. I

The General Assembly of North Carolina do enact, (two-

thirds of the whole representation in each House of the Gen-
eral Assembly concurring,) That the Constitution of the State

be altered as follows, to-wit:

Amendment Strike out sections two and three of the fourth article, being
jo the Consti- the provisions which refer to the appointment and duties of
tution m rela- . , £. , ~ . .

•» 1

tion to the the Code Commissioners.
Code Commis- Ratified the twenty-fourth day of February, 1873.
sion.—1872- ?

3>
J J J}

c. 87.
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AN ACT TO ALTER THE CONSTITUTION OF NORTH CAROLINA IN

RELATION TO FEDERAL AND OTHER OFFICERS HOLDING OFFICE.

Whereas, &c. : Preamble.

The General Assembly of North Carolina do enact, (two-

thirds of the whole representation in each House of the Gen-
eral Assembly concurring,) That the Constitution of this State

be altered as follows, to-wit

:

Alter section seven of the fourteenth article, so that said Amendment

section shall read as follows :
" No person, who shall hold any ^tionin'rela

office or place of trust or profit under the United States, or tiontoholdno

any department thereof, or under this State, or under any Pjpjf'^
18^2"

other State, or government, shall hold or exercise any other

office or place of trust or profit under the authority of this

State, or be eligible to a seat in either House of the General
Assembly; Provided, that nothing herein contained shall ex-

tend to officers in the militia, justices of the peace, commis-
sioners of public charities, or commissioners for special pur-

poses.

Ratified the twenty-fourth day of February, 1873.

Note.—By an act, ratified the third day of March, one thousand eight hundred
and seventy-three, entitled "An act to submit the proposed amendments of the
Constitution to the people of the State for ratification or rejection," the above
amendments were voted upon the first Thursday in August, one thousand eight
hundred and seventy-three, and were all ratified by a vote of nearly forty thousand
majority.
The seventh section of the act provides as follows:
It shall be the duty of the Governor on the first Monday in December next, in

the presence of the Secretary of State, the Treasurer and Auditor, to compare the
votes for and against a ratification of said amendments, and if it shall appear that
a majority of the votes polled are in favor of them, or any of them, he shall forth-
with issue his proclamation announcing the result, and thereupon the Governor
shall cause to be indorsed on said amendments as enrolled by the two Houses of
this General Assembly, or annexed thereto a certificate under his signature, declar-
ing that the said amendments have been ratified by the people of North Carolina.
The Secretary of State shall countersign the said certificate and annex thereto the
great seal of the State, and the said amendments so enrolled, with the certificates

aforesaid, shall be forever kept among the archives of the State, iri the office of the
Secretary aforesaid.
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ABATEMENT OF ACTIONS.

Civil actions not to abate by death, marriage or by other disabilities of a party, 155,

or by the transfer of any interest therein, 155.

Abates by death in suits for penalties or for damages merely vindictive, 155.

Ma}- be continued by notice within one year, or afterwards by supplemental complaint

by or against representative or successor in interest, 155.

In case of any other transfer of interest may be continued in the name of the original

party, or court may allow the name of the person to whom transferred to be

used, 155, 156.

After verdict rendered, action not to abate, 156,

Court may in its discretion order the suit to be abated, unless continued within time

appointed by the court, 156.

Rules relating to abatement, to apply to existing as well as to future suits, 156.

Rights of action which survive for or against representative, 413.

Rights which do not survive, 413.

Rights which survive upon the death of executors, administrators and collectors, 414.

Rights which survive upon injuries causing death, 414, 415.

What damages may be recovered in such actions, 415.

How such damages may be disposed of, 415.

Executors, (fee, may recover damages for injury to assets, and to real property in cer-

tain cases, 415.

"When executors, (fee, may amend pleas, 416.

Executcrs, (fee, may issue executions upon judgments obtained by former executors,

(fee, 416.

Executors, (fee, may continue actions commenced by executors, (fee, whose letters have

been revoked, 416.

ACCESSORIES. See Crimes and Punishments, 294, 206, 302, 303,

ACRE OF LAND. See Weights and Measures.

ACTIONS.

Remedies, 13*7.

Actions, 137.

Special proceedings, 137.

Division of actions, 137.

Criminal actions, 137.

Civil actions, 137.

Remedies not merged, 137.

To what actions these enactments applicable, 138.

Forms of civil actions—Distinction between actions at law and suits in etjUity abol-

ished, 146.

Parties designated plaintiff and defendant, 146.

Actions on judgments, when they may be brought, 146,

Feigned issues abolished, 146.
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ACTIONS, (Continued).

Where and by whom brought, 234.

Scire facias and quo warranto abolished and this chapter substituted, 234.

Actions may be brought by Attorney-General to vacate a charter, by direction of the

Legislature, 234.

Action to annul a corporation, when and how brought by Attorney-General, by leave of

the Supreme Court, 23L

Leave, how obtained, 235.

Action upon information or complaint of course, 235.

Action, when and how brought to vacate letters patent, 235.

Relator, when to be joined as plaintiff, 236.

Complaint, and arrest of defendant in action, for usurping an office, 236.

Judgment in such actions, 236.

Assumption of office, <fcc, by relator, when judgment is in his favor, 236.

Proceedings against defendant, on refusal to deliver books or papers, 236.

Damages, how recovered, 236.

One action against several persons claiming office or franchise, 236.

Penalty for usurping office or franchise ; how awarded, 237.

Judgment of forfeiture against a corporation, 237.

Costs against a corporation, or person claiming to be such, how collected, 237-

Restraining corporation, and appointment of receiver, 237.

Copy of Judgment-roll against corporation, where to be filed, 237.

Entry of judgment relating to letters patent, 237.

Actions for forfeiture of property to the State, 237.

Application for writs of mandamus, 237.

Manner in which summons for mandamus shall issue and be returnable when the enforce-

ment of a money demand is sought, 237.

Manner in which summons for mandamus shall issue and be returnable when other re-

lief is sought. Proviso, 238.

Complaints to be verified, 238.

Defendant to file bond in action for real property, 238.

Bond to be given in cases not determined, 238.

Sureties may be required to justify, 238.

Relief on failure to justify. Proviso, 238.

Action of waste abolished. Waste how remediable, 239.

Provisions of Revised Code applicable to action for waste under this chapter, 239,.

When judgment of forfeiture and eviction to be given, 239.

Writ of nuisance abolished, 239.

Remedy for injuries heretofore remediable by writ of nuisance, 23-9.

See Limitations, Abatement of Actions, Amendments.

ACTS OF ASSEMBLY. See Statutes, Public Printing,

ADMINISTRATORS. See Executors and Administrators.

ADOPTION OF MINOR CHILDREN.
Persons desiring to grant minors may file petition in Superior Court, 72.

Court may adopt letters of adoption, 72.

Effect of order, 72.

Bond to be given if minor be orphan with property, 72.

Order to be recorded, 72,

Parent or guardian must be party, 73.

ADVANCES. See Executors and Administrators, Idiots and Lunatics.
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AFFIDAVITS, See Commissioners of Affidavits.

AGRICULTURE AND GEOLOGY.
North Carolina Agricultural Society incorporated, 73.

shall elect a president and other officers who shall hold until others are chosen, 73.

may hold property, 73.

may alter by-laws, 74.

shall provide a place for holding annual fair, 74.

$1,500 appropriated per annum on condition, 74.

money how applied, 74.

County Societies, how formed, 74.

what amount of property they may hold, 74.

how organized—to continue during the will of the Legislature, 74.

when organized to be certified and certificate to be filed, 74.

entitled to #50 from public treasurer on certain conditions, 75.

Only one society entitled in a county, 75.

Funds of society to be appropriated in premiums, 75.

to transmit to secretary annual statement of money received and expended, 75.

shall publish experiments, 75.

secretary to keep a record of their proceedings, 75.

Governor to appoint geologist, 75.

his duty; $5,000 per annum appropriated. 76.

surveyor to deliver lectures, 7-fi.

State accepts benefit of certain act of Congress, 77.

Governor directed to notify president, (fee, 77.

Treasurer authorized to demand and receive certain donated land and scrip, 77.

to sell scrip, 77,

to employ agent, 77.

shall report to General Assembly, 77.

See Fatrs^

ALIENS.

may take and hold lands, 78.

prior contracts made valid, 78.

See Bescents, Limitations, 152.

ALIMONY. See Divorce and Alimony,

AMENDMENTS OF PLEADINGS AND PROCEEDINGS
When amendments of pleadings to be allowed and upon what terms before judg-

ment, 172.

When amendments may be allowed after judgment and upon what terms, 172.

When party may be relieved from a judgment taken by mistake, surprise or excusable

neglect, 173.

AMNESTY.
What persons entitled to amnesty, 78.

Act presumed to have been done by order, 79-

Extended to organizations exempt from service, 79.

Not liable to civil action, 7f

.

Extended to females, 79.

Persons not to be held to answer for crimes. Proviso, 80.

Extended to officers and members of certain organizations, 80.

Accessories not to be held responsible, 80,

Legal proceedings dismissed, 80.
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APPEALS.
Existing suits; writs of error abolished, and appeals substituted, 214.

Orders made out of court, how vacated or modified, 214.

Existing- suits ; who may appeal, 214.

Appeal, in what cases it may be taken, 214.

When taken ; execution not suspended, when, 215.

Appeal to be entered by clerk on judgment docket, case how stated and settled, 215,

Clerk to make copy of judgment roll, and to send to clerk of Supreme Court, 215.

On appeal, security must be given, or deposit made, unless waived, 215.

Existing suits—on judgment for money—security to stay execution—new undertaking,

on sureties in first becoming insolvent, 216.

Existing suits—if judgment be to deliver document or personal property, it must be-

deposited or security given, 216.

Existing suits—if to execute conveyance, it must be executed and deposited, 216.

Existing suits—security where judgment is- to deliver real property, or for a sale of

mortgaged premises, 217.

Existing suits—stay of proceedings upon security being given, 217.

Existing suits—undertakings may be in one instrument or several, 217.

Existing suits—security to be approved and to justify, 217.

Existing suits—perishable property may be sold notwithstanding appeal, 217.

Existing suits—undertaking must be filed, 218.

Existing suits—intermediate orders affecting the judgment may be revie wed on the-

appeal, 218.

Existing suits—judgment on appeal—restitution, 218.

Judgment against appellant, <fcc, and sureties, 218.

APPENDIX, 865.

APPRENTICES.
Binding to be by indenture, 81.

Remedy thereon, 81.

Who maybe apprenticed, 81.

For what time bound, 82.

Duties of masters, 82.

Duty of probate judge, 82.

Apprentices, how compelled to serve, 82,

Misconduct of masters, 82.

ARBITRATION. See Executors and Administrators , Guardian and Ward,

ARMS. See Public Arms.

ARREST AND BAIL.

No person to be arrested, except as prescribed, 176\

In what cases, 176.

Order for arrest, by whom to be made, 177.

Affidavit to obtain order of arrest. To what actions this chapter applies, 177.

Security by plaintiff before order for arrest, 177.

Order, when made, and its form, 177.

Affidavit and order to be delivered to sheriff, and copy to- defendant, 177.

Arrest, how made, 177.

Defendant to be discharged on bail or deposit, II 77,

Bail, how given, 177.

Surrender of defendant, 178.

Surrender of defendant, 178.
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ARREST AND BAIL, {Continued).

Bail, how proceeded against, 178.

Bail, how exonerated, 178.

Delivery of undertaking to plaintiff, and its acceptance or rejection by him, 178.

Notice of justification. New bail, 178.

Qualification of bail, 178.

Justification of bail, 179.

Allowance of bail, 179.

Deposit with the Sheriff, 179.

Payment of deposit into court, 179.

Substituting bail for deposit, 179.

Deposit, how disposed of, 179.

Sheriff, when liable as bail, 179.

Proceedings on judgment against sheriff, 180.

Bail liable to sheriff, 180.

Vacating order of arrest or reducing bail, 180.

Affidavits on motion, 180.

Debtor confined for want of bail may give bail. Bond returned to next court, 180.

Costs paid by bail in certain cases, 180.

Bail not discharged by amendment of process unless, <fec, 180.

See Criminal Proceedings,

ARSENAL. See Public Arms, Crimes and Punishments.

ARSON. See Crimes and Punishments, 294.

ASSAULT AND BATTERY. See Crimes and Punishments, 314,

ASYLUMS.
I. FOR DEAF MUTES AND BLIND PERSONS.

Incorporated ; how styled, 84.

Board of directors abolished ; board of trustees created, 84.

Trustees
;
president ; secretary ; vacancies

;
proviso, 84.

Corporate powers vested in president and trustees, their powers and duties, 85.

Time of meeting ; members may resign, 85.

Board to report to General Assembly, 85.

What persons received as pupils, 85.

Pupils from other States, 85.

$8,000 from literary fund yearly appropriated, 85.

Faculty may confer degrees, 85.

Funds deposited with Public Treasurer, 85.

Lot of land donated for colored pupils, 86.

$5,000 appropriated, 86.

Treasurer to give bond, 86.

How money to be applied, 86.

II. FOR THE INSANE.

Corporate name, 86.

How managed, 86.

Executive committee, 86.

Directors, 86.

Terms of office ; vacancies, 87.

Powers and duties of directors, 87.

Directors to direct affairs ; to serve without pay, 87.

Annual meeting, &c, 87.
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ASYLUMS, {Continued).

Appointment of superintendent, term of office, 87.

Assistant physician, 81.

Treasurer, Steward and Matron, 88.

Boaid to fix salaries, 88.

Duties of Superintendent, 88.

Board to make by-laws and regulations, 88.

Meeting of the board, 88.

Transfers from jail to asylum, 88.

Criminal insane to asylum, 88.

Manner of admission, 88.

Form of affidavits ; of warrant ; duty of justices ; when justice may order insane to be

removed, 89.

Form of warrant to be directed to sheriff, 90.

Justices to make full report to clerk of Superior Court, 90.

Interrogatories with answers to be filed, 90.

Superintendent may convene board, 90.

To whom patient may be delivered, 91.

Insane persons may be discharged, when, 91.

On affidavit of a citizen justice shall issue warrant, 91.

Examination and committal, 91.

Copy of proceedings to be returned, 91.

Any judge of Supreme or Superior Court may make order for discharge
;
proviso, 91,

Bond payable to the State; damages for use of insane person shall be at least $50, 92.

Form of bond, 92.

"When insane to be returned to asylum, 92.

Number and per diem of guard, 92.

Expense of conveyance to be paid by Public Treasurer, 93.

All dues to be paid into the public treasury ; no county to levy a tax for support of In-

sane asylum, 93.

Board to regulate admission, 93.

Moneys to be paid to treasurer of asylum, 93.

All money, &c, shall be paid into public treasury, 93.

Duty of treasurer of asylum; bond, 93.

Employees exempt from duty as persons, 94.

Board may employ a clerk, 94.

Visitors, 94.

Fiscal year, 94.

Board to settle claims, 94.

Expense of maintaining the insane, how paid, 94.

Claims of lunatics, how audited ; affidavit of physicians required ; claim approved by

board of trustees, 94.

What claims to be allowed, 94.

Discharge of lunatics, 95.

Insane person having income sufficient may go out of the State for treatment, 95.

Legal custodian may supply funds, 95.

Justices to report to clerk of Superior Court, 95.

Clerk shall submit to judge and record approval, 95.

Certified copy the warrant to remove, 95.

See Idiots and Lunatics.
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ATTACHMENT.
Property of foreign corporations, and of non-resident or absconding, or concealed de-

fendants, may be attached, 184.

Publication to be made, 185.

Warrant, by whom granted, 185.

Warrant of attachment on affidavit, 185.

How served, <fcc. Certain proceedings declared valid. Proviso, 185.

When warrant granted by justice of the peace, 186.

Justice's attachment levied on real estate, what to be done, 186.

In what cases warrant may be issued. Affidavits may be filed, 186.

Security on obtaining warrant, 186.

Warrant, to whom directed and what to require, 186.

Mode of proceeding in executing warrant, 187.

Proceedings in case of perishable property or vessels, 187.

Interest in corporations or associations liable to attachment, 187.

Attachment, how executed on property incapable of manual delivery, 187.

Certificate of defendant's interest to be furnished, 187.

Judgment, how satisfied, 187.

When action to recover notes, &c, of defendant may be prosecuted by plaintiff in the

action in which the attachment issued, 188.

Bond to sheriff on attachment, how disposed of on judgment for defendant, 189.

Discharge of attachment, and return of property or its proceeds, to defendant on his ap-

pearance in action, 189.

Undertaking on the part of the defendant. Discharge of attachment, 189.

When the sheriff to return warrant and proceedings thereon, 190.

ATTORNEYS AT LAW.
Licensed by judges of Supreme Court, 96.

Persons from other States licensed, when, 96.

Attorney to take oaths, 96.

To pay a tax for license, 96.

To pay costs in certain cases, 96.

Guilty of fraud to pay double damages, 96.

Not to take greater tax fees than allowed by law, 98.

Justices of the peace not to practice as attorneys, 97.

Clerks of courts forbidden to practice law, 97.

Penalty, 97.

Persons heretofore practicing in county courts, 97.

See Contempt, Oaths, Salaries and Fees.

ATTORNEY GENERAL. See Officers of the State, 653.

AUCTIONS AND AUCTIONEERS.
How appointed, 97.

Auctioneers appointed annually—Bond with security given, 98.

Duties of auctioneers, 98.

Penalty for acting without appointment, 98.

What sales exempt from auction tax, 98.

Fees not over two and a-half per cent.; one per cent, to be paid by town auctioneers to

town, 99.

See Revenue, 778.

AUDITOR. See Literary Fund and Common Schools, Officers of the State, 650.

BAIL. See Arrest and Bail, Criminal Proceedings.

BANKS. See Currency.
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BASTARD CHILDREN".

Single woman big with child and refusing to declare father, to pay fine, <fcc, 99.

If she declare thii father he shall give security, 99.

Persons charged bound over, though child not born, 100.

Process issued against persons charged, (fee, 100.

Issue made to try paternity, 100.

If found against him or he make no issue he shall maintain child and pay costs, 100.

Examination to be within three years of birth of child, 100.

Execution may issue for maintenance at ten days' notice, 100.

Illegitimate child legitimated by court. Decree to be recorded, 101.

Effects of,—legitimate in all respects as to the father, 101.

In certain cases putative father may be committed to workhouse, 101.

See Descents, Executors and Administrators, Insolvent Debtors, Poor.

BATTLE'S REVISAL.
When revisal to take effect, 861.

What acts to be repealed, 861.

Effect of repeal, 861.

Offences and penalties not affected, 861.

Suits or prosecutions not affected, 862.

Acts heretofore repealed not affected, 862.

Officers to continue, (fee, 862.

What acts not repealed, 862.

How published. Arrangement of the work. Preamble to volume. What volume to

contain, 862.

Number of copies to be published, 863.

Compensation of superintendent, 863.

Copies of revisal to be received as evidence, 863.

Distribution of copies. Residue to be sold, 863.

When to be in force, 864.

BENEFIT OF CLERGY.
Abolished, 297.

BIGAMY. See Crimes and Punishments, 295.

BILLS, BONDS AND PROMISSORY NOTES.

Bills, bonds and notes for money negotiable as inland bills of exchange, 102.

Action may be brought in name of indorsee, 102.

Orders in writing, drawer or acceptor liable thereon, 103.

Protest for non-acceptance and notice necessary before suit against drawer, 103.

Days of grace on bills except those payable on demand. 103.

Interest on bills, when to accrue, 103.

Bills, (fee, payable on demand, to bear interest, 103.

also contracts for delivery of articles, 103.

also bills of exchange from time when payable, 103.

Damages on protested bills of exchange at various places, 103.

Protest of notary, (fee, evidence of demand, 104.

Justices and clerks may protest, when, 104.

Indorsers of negotiable securities liable as sureties, 104.

Bonds payable to clerk, (fee, for benefit of suitors suable in name of State, 104.

BOATS AND CANOES.
Trespass on boats, (fee, 104.

Penalty and damages, 105.

Penalty not to extend to certain cases, 105.
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BONDS. See Bills, Bonds and Promissory Notes, Official Bonds.

BOOK DEBTS.

In what actions, for what sums, and within what time book accounts may be proved by

plaintiff or defendant, 225.

Or by executors and administrators. How proved by them. Time enlarged for such

proof if two years have not elapsed before death of creditor, 225.

Copies of account evidence, unless notice to produce original, 225.

Books admissible in all courts, and contestible as other evidence, 225.

See Oaths, Executors and Administrators.

BOUNDARIES. See County Boundaries.

BRIBERY AT ELECTIONS. See Crimes and Punishments, 316 ;
General Assembly, 299.

BRIBERY OF JURORS. See Crimes and Punishments.

BRIDGES. See Roads, Ferries and Bridges.

BUILDING ASSOCIATIONS.

Building and homestead asssociations authorized, 105.

Alterations to be certified and recorded, 106.

No. of Shares, cfec, 106.

Power to enforce payment of dues, 106.

New members, 106.
*

Maybe lawful to make advances, 106.

Loans secured by mortgage, 10Y.

Chapter may be altered by General Assembly, 107.

BURGLARY. See Crimes and Punishments, 294.

BURNING OR ATTEMPTING TO BURN HOUSES. See Crimes and Punishments, 295,

298.

BURNING WOODS.
No person to fire woods except his own—Notice to be given, 107.

Penalty, misdemeanor, 107.

Wagoners, <fee, 107.

BURNT AND LOST RECORDS AND OTHER PAPERS.

Copies of records received in evidence, 108.

Copies of destroyed records may be recorded, 108.

How original papers may be recorded, 108.

Copies of lost wills may be admitted to probate, 109.

Judge to issue letters, (fee, 110.

Contents of destroyed will, how established, 110.

Destroyed judgments, how perpetuated, 110.

Color of title, how determined, 110.

Suits on destroyed official bonds, how prosecuted, 111.

Witness tickets, 111.

Lost conveyances, how replaced, 111.

Records of any court admissible to prove deeds, 111.

Copies of deeds may be recorded on application to court, 111.

Rules to be observed, 111.

Records, (fee, allowed by court to have same effect as originals, 112.

Where records lost or destroyed, duty of clerk, 112.

On return of notice clerk to issue execution, 112.

Judges to have jurisdiction in restoring records of county courts, 113.

W7ritten evidence executed prior to May 1st, 1865, good title, 113.

Deeds of conveyance to be received as evidem-e, 113.

Provisions of this chapter to include, what, 113.
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CANALS. See Literary Fund, Draining Wet Lands, Internal Improvement

CAPITOL AND PUBLIC BUILDINGS AND GROUNDS.
Powers and duties of the Keeper, 114.

Superintendent of Capitol Square, 114.

Charge of arsenal, (fee, 114.

Shall furnish offices. Duty and pay of Keeper, Board to secure capitol from fire, 114.

Rooms not to be used as sleeping apartments. Keeper to keep keys, 115.

Appropriation of rooms iu capitol, 115.

Keeper to give "bond, 115.

Disorderly conduct in capitol prohibited. Penalty, 115.

Penalties against infants paid by parent or guardian, 115.

Amount appropriated to capitol square, (fee, 115.

All accounts for labor to be sworn to. Secretary of State to certify accounts only of

persons employed by Keeper of capitol, 116.

All accounts for fuel to be sworn to, 116.

Governor may lease executive mansion. Repairs, (fee, 116.

Governor to collect rents, (fee, 116.

Keeper of capitol supervisor of public lots. May lease them, 116.

Penalties for trespass on public lots, 116.

Committee to take inventory of firearms, weights and measures, (fee, 11*7.

Moore and Nash squares to be ornamented. Vacant State lots to be improved, 117.

Free access to them to be allowed, 117.

CARTWAYS. See Roads, Ferries and Bridges.

CASTRATION. See Crimes and Punishments, 295.

CATTLE AND OTHER STOCK.
Owner of stock to have a mark or brand ; to be recorded, 118.

Penalty for killing in the woods and not showing head, ears and hide in two days, 118.

Cattle not to be driven into this from any other State, between 1st of April and last day

of November. Penalty. Proviso. Non-residents within 5 miles of, or owning

land in the State, exempt from penalty, 118.

Cattle not to be driven from certain places into the highlands, when, 118.

When driven from one part of the State through another must be certified to be

healthy, (fee Misdemeanor for Justice to grant certificate without affidavit, 118.

Persons allowing distempered cattle to go at large to be deemed guilty of a misde-

meanor, ifee, 119.

Where subject to damage only, 119.

When not subject to penalty, 119.

Stone horses and mules two years old not to go at large. Penalty $20, 119.

Remedy before Justice for stock killed on railroads, (fee, 119.

What shall be evidence of negligence, 119.

CHALLENGES OF JURORS. See Criminal Proceedings, 338; Trials, 861.

CHAMPERTY. See Estates.

CHARITIES. See Public Charities.

CHECKS. See Currency. j

CHEROKEE INDIANS. See Frauds, 432.

CHEROKEE LANDS. See Entries ami Grants.

CHILDREN.
Born after will made. See Executors and Administrators.

Unborn may take by deed. See Estates.

CHOSES IN ACTION.

Assignment of, 153.
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CHURCHES.
Injuries to. See Grimes and Punishments, 310, Road*, Ferries and Bridge*.

CLAIM AND DELIVERY OF PERSONAL PROPERTY.

Delivery of personal property, 180.

Affidavit and its requisites, 180.

Requisition to sheriff to take and deliver the property, 181.

Security by plain tiff, 181.

Exception to sureties, 181.

Defendant, when entitled to re-delivery, 182.

Justification of defendant's sureties, 182. «

Qualification and justification of sureties, 182,

Property, how taken when concealed in building or inclosure, 182.

Property, how kept, 182.

Claim of property by third person, 182.

Notice and affidavit, when and where to be filed, 183.

CLAIMS AGAINST THE COUNTY. See County Revenue and Charges,

CLERKS OF SUPERIOR COURTS.
Bond of clerk, 173.

Bocd, how approved, 174.

Qualification of clerks, 174.

Failure to give bond, &c, 174.

Office, where to be kept; when to be open, 174.

To receive official papers, <fcc., 174.

To keep records, 174.

Books to be kept by clerks, 175.

Books to be furnished by Secretary of State, 175.

Papers in each action to be kept separate and filed together, 175.

Solicitors to examine records, 175.

See Probate Courts, Salaries and Fees, Money remaining in the hands of clerks, &c.

CLERK OF SUPREME COURT. See Constitution of the State, 47 ;Salaries and Fees,

COAL VESSELS. See Pilots.

CODE OF CIVIL PROCEDURE SUSPENDED.
How civil actions commenced, 248.

Form of summons, 248.

Filing of complaint, 248.

Answer of defendant, 248.

Reply to answer. Trial, 248.

Writs now in the hands of the sheriff or clerk, 248,

Executions issued, how tested and returned, 249.

Proceeding by attachment, 249.

How long act to remain in force, 249.

Exemptions from repeal, 249.

CODE OF CIVIL PROCEDURE, 137.

COLLATERAL RELATIONS. See Descents, Revenue.

COLLECTORS. See Executors and Administrators.

COLOR QF TITLE. See Limitations.

COMMERCIAL MANURES.
Trade mark, name, place of business to be affixed to all commercial fertilizers, 249,

Persons fraudulently selling manurea to be liable for damages—Attachment served-

Proviso, 249.

Deficiency of ingredients, 250.
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COMMERCIAL MANURES, (Continued).

Analysis made by State Geologist, 250.

Cost of analysis to be taxed, 250.

Several parties may join in one suit—Jury to ascertain damages—Proviso, 250.

COMMISSIONERS OF AFFIDAVITS AND PROBATE OF DEEDS.
Clerks to be commissioners to take and certify affidavits, 250.

Governor may appoint commissioners to take and certify probate of deeds, <fcc, in other

States, 251.

Such commissioner to take an oath, to be filed in secretary's office. His power and au-

thority, 251.

Commission recorded by Secretary of State, and certified to clerks of courts, and there

recorded. Certified copies of appointment or removal, evidence, 251.

Secretary to prepare list of commissioners, 251.

List to be printed, 252.

To be printed in all subsequent volumes of acts of assembly, 252.

List to be conclusive evidence, 252.

List of revocations to be published, 252.

See Notaries.

COMMISSIONERS.
Not to become contractors, 300.

COMMON LAW, 252.

COMMON SCHOOLS. See Literary Fund and Common Schools.

COMPROMISE.
Offer of compromise, 221.

Defendant may offer to liquidate damages conditionally, 221.

Effect of acceptance or refusal of offer, 221.

CONFEDERATE CURRENCY. See Currency.

CONGRESS.
Representation in Congress. 1st District. 2d District. 3d District. 4th District. 5th

District. 6th District. 7th District, and 8th District, 253.

Time and manner of conducting elections, 253.

Vacancies in representation, how filled, 253.

Comparison of polls for Members of Congress. When and where returning officers to

meet. Proviso. Failure of returning officer to attend. Penalty. Messenger to

be despatched for returns. Poll, how examined and result declared, 254.

Commissions of Members of Congress, 254.

Compensation of returning officers, 255.

CONSTABLES.
Oaths to be taken, 255.

Power and duty of constables, 255.

Constables to execute notices concerning matters in justice's jurisdiction. By delivering

cop}7
. Return, evidence, 255.

Special constables in certain cases appointed by Justices, 255.

See Oaths, Officers, Official Bonds.

CONSTITUTIONAL AMENDMENTS. See Appendix, 893.

CONSTITUTION OF 1776. See Appendix, 868.

CONSTITUTION OF STATE, St.

CONSTITUTION OF UNITED STATES, 1.

CONTEMPT. .1

What constitutes contempt, 256.
,

Punishment, 257.

Court may punish summarily, 257.
\

Who may punish, 257.



INDEX. 911

CONTEMPT, (Continued).

Commissioners may punish, 257.

When offender to appear and show cause, 25*7.

Clerk, sheriff, <fec., may be punished. Parties to suits, tc, 257.

Acting without authority. Witnesses refusing or neglecting. Jurors converging'. In-

ferior officers, &c. Other cases heretofore adopted. Proceeding how to be pros-

ecuted. To sustain action what necessary. No attorney to be debarred, <fec, 258.

CONTROVERSY WITHOUT ACTION.
Controversy, how submitted without action, 218.

Judgment, 219.

Judgment, how enforced or appealed from, 219.

CONVEYANCES. See Deeds, &c, Frauds and Fraudulent Cwveyanees.

COPYSHEET. See Salaries and Fees.

CORONER.
To hold inquest; his duty on the occasion. Physicians may be summoned. To be paid

for their services, 259.

When there is no sheriff, coroner shall act, 259.

See Sheriffs, Official Bonds.

CORPORATIONS.
Forming of private corporations. Qualifications, 260.

Capital stock not stated for religious corporations, 261.

Form of opening books of subscription, 261.

Two-thirds of the capital stock requisite for the corporation, 261.

When two-thirds of the capital stock is subscribed, a meeting of stockholders may be

called. Public notice given, 261.

Subscribers to vote and elect officers, 261.

Proposal of corporation to be abandoned if ten per cent. Is not paid, 262.

Form of corporations, Clerk to endorse order for registration. What may be entitled

evidence, 262.

Fees of clerk and register, 262.

Power of corporation. Continuous identity. Proviso. Rights, privileges, <kc, 262.

Corporation may have a lien on stock. Proviso. Estates may be sold under execu-

tion, 263.

After registration company may hold meetings, <fcc, 263.

Company to have no right before registration. Certificates to be given, 263.

Certificates to be signed by officers of company. What certificate shall show, 263,

False statements a misdemeanor, 263.

Certificates to be endorsed by owners, Certificates invalid when, 263,

Renewal of certificates, 264.

Payment endorsed on certificates, 264.

Book kept for registering stock corporations, 264.

Individual liabilities, 264.

Enforcement of liabilities. Judgments rendered. Conclusive evidence. Presumptive

evidence. Duty of clerk, 264.

Action can be brought against corporation. Insolvency of corporation. Judgment may

be demanded. Court to determine the case, 265.

Contracts exceeding $100, to be in writing, 265.

Contracts less than $100, officers, responsibility, 266.

Contracts more than $100, officers how responsible. Misdemeanor, 266.

What power corporations shall not have, 266.

Shall not issue bills, <fec, intended to circulate as money, 266.
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CORPORATIONS, ( Continued).

What corporations shall not hold over 300 acres of land, 266.

Corporations may hold for not over 21 years when. When lands may be forfeited to the

State, 266.

Duty of grand jury and Solicitor, 267.

Lands how sold, &c, 267.

Existing corporations affected, 267.

How corporations may be dissolved, 267.

Abuse of power, 267.

Non-user, 267.

Insolvency, 267.

Criminal conviction, 267.

How summons in such cases served. Public notification held sufficient service, 267.

Consequences of dissolution, 268.

Advertisement of dissolution, 268.

How capital stock may be increased, 268.

Of insurance companies, 268.

Secretary to appoint examiner, 268.

Duty of officers of corporation to exhibit books, <fec, 269.

Tax on bills for incorporation presented to General Assembly, 269.

Sales under deed of trust, 269.

Corporation created by sale shall succeed to rights, (fee, 269.

Expiration of corporation, &c. Proviso, 270.

Limitation of sections 46, 47 and 48 of this chapter, 270.

See Building Association,"-, Railroad Companies.

COSTS.

When allowed of course to the plaintiff. Several actions on one instrument, 2.1.

When allowed to defendant, 212.

When allowed to either party in the discretion of the court, 212.

Report, when allowed, 212.

Costs, how to be inserted in judgment. Adjustment of interlocutory costs, 212.

Fees of clerks, sheriffs, <fec., 212.

Referees' fees, 212.

i Costs against infant plaintiff, 212.

Costs in action by or against an executor or administrator, trustees of an express trust.

or a person expressly authorized by statute to sue, 21 C».

Costs in civil actions by the State, 213.

Costs in actions by the State, for a private person, 213.

Costs against assignee after action brought, of cause ol action, 213.

Costs on a settlement, 213.

Costs on appeals, 213.

Costs in existing actions, 214.

Costs in special proceedings, 214.

Costs on appeals from Justices of the Peace, 214.

When appeals taken to Supreme Court of the United States, Treasurer to pay costs

when so adjudged, 214.

Applies to causes in which appeals have already been taken, 214.

Party recovering judgment shall recover costs, unless otherwise provided, 230.

Costs cf petitions paid as court may decree, 230.

See Executors and Administrators.

COUNTER-CLATM. See Pleading, 166.



INDEX. 913

COUNTERFEITING. See Crimes and Punishments, 304, 305.

COUNTIES AND COUNTY COMMISSIONERS.
Every county a body politic, 271.

How its powers can be exercised, 271

.

Power to sue and be sued, to purchase land, to make contracts, (fee, and to dispose of

property, 271.

Proceedings by or against county, 272.

Commissioners to hold meeting, 272.

Majority of board a quorum, 272,

Chairman, 272.

Powers of commissioners: To levy taxes. To exempt from capitation. To provide for

the payment of debt. To submit certain propositions to a vote of electors. To

order elections, &c. To make orders respecting- property, 272.

To audit accounts, cfec To purchase property, <fcc. To designate site for any county

building, under certain regulations. To erect county buildings, <fec. To repair

county bdildings. To construct and repair bridges in certain cases. To borrow

money. To raise highway money. To divide county into districts and report to

General Assembly, &c. To erect, divide or alter townships, 273.

To order the laying out, alteration or discontinuance of highways. To hear appeals.

To exercise authority in certain cases in relation to highways, &c. To appoint

an inspector of highways and bridges, 274.

To provide for erection of a house of correction. To appoint a superintendent thereof.

To provide for the employment of certain prisoners. To appoint proxies to repre-

sent interest held by county. To sell or lease real property. To provide for the

maintenance of the poor. To employ overseer. To cause removal, cfec, of cer-

tain poor persons. To establish public hospitals. To procure weights and meas-

ures. To appoint commissioners to open and clear rivers and creeks, 275.

To license keepers of inns, peddlers, <fec. To establish public landings. To appoint in-

spectors and to try them for misbehavior in office and to remove them. Proviso

in relation to the city of Wilmington. To appoint turners up of tobacco. To
appoint pickers. To purchase or- rent ground, warehouses, <fec, for tobacco in-

spectors. To allow salaries to inspectors and to prescribe rules. To regulate

certain prices, 276.

To appoint persons to receive moneys, 276.

To appoint inspectors of firewood for the city of Newbern. To appoint inspectors of

provisions and forage. To license auctioneers. To induct into office certain

county officers. To take and approve bonds. To require from any county officer

a report under oath. To authorize their chairman to issue subpoenas. How such

subpoenas shall be served. To adopt a seal, 376.

Vote of majority of members necessary to exercise powers, 276.

Accounts to be made out in items. Affidavit of claimaut to be filed with claim. Board

may disallow claim, 277.

Certain fees and costs to be paid by township or city where offence committed. How
bill of fees shall be made out. How assessed. Not applicable to felonies, 277.

Accounts to be numbered. To be entered on minutes. Not to be withdrawn except as

evidence, 277.

Board to make annual publication of accounts audited. To make statement of county

revenue and charges. Of permanent debt, 277.

When commissioners to qualify and enter upon office. Oaths of office to be filed, 277.

Pay of commissioners, 278.

58
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COUNTIES AND COUNTY COMMISSIONERS, {Continued.}

Pay of clerk, 278.

Neglect of duty a misdemeanor, 278.

Duty of clerk, 278.

Clerk to publish an annual statement, 278.

Neglect to publish statement a misdemeanor, 278.

Certified copies of record declared evidence in all courts, 278,

Finance Committee, 278.

Power of committee. Misdemeanor, 279.

Committee to report, 279.

Oath administered by clerk of the Superior Court, 279,

Remuneration, 279.

Purchase of county bonds confirmed, 2*?9.

Lawful to purchase liabilities of counties, 279.

Commissioners to fill vacancies, 280.

COUNTY BOUNDARIES.
Disputed lines between counties, how settled, 280.

Commissioners sworn. Persons employed to be paid. 281.

The military to be the boundary until settled, 281.

COUNTY REVENUE AND CHARGES..

Collected by sheriff as State taxes, 281.

Fines, &c, to be paid to county treasurer, 281.

Tax on indictments and suits, 282.

Sheriff to collect and pay over fines, amercements, &c, 282.

Clerk to render annual statement of fines, &c, 282.

Penalty on clerk, sheriff, &c, for failing to pay over county money, 282.

Witnesses for State paid by the county, when, 28-3,

County wherein the offence is done to pay cost3 and receive the fines, &c, 283.

Claims, &c, against the county, numbered by clerk, and copy furnished the chairman,.

annually, 283.

Penalty for failing to number claims, &c. His fee for service, 283.

A statement of moneys received and paid out for county purposes, to be set up in the-

court-house, 2 S3.

Power of county in disposing of county funds, 283..

Any officer failing to settle after ten days' notice, to forfeit $100, 283.

See Counties and County Commissioners.

COUNTY SURVEYOR. See Entries and Grants.

COUNTY TREASURER.
When to qualify and give bond 284.

Commissioners to fill vacancy, 284.

County treasurer to give bond, 284.

Delivering of books, papers and money to successor, 284,'.

Prosecution of bond, 284.

Compensation, 284.

Speculation in county claims, 284.

Treasurer's duties. (1.) To keep true accounts, &c. (2.) To call on sheriff, &c. (3.) To

exhibit to board of commissioners, 284.

Failure of sheriff, &c, to account, &c, 285.

Failure of treasurer a misdemeanor, 285.

What orders county treasurer not to pay, 285..

Property to be transferred to county treasurer, when, 285.
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COUNTY TREASURER, {Continued.)

Duty of treasurer, 285.

'

Board to keep record of funds, 285.

Treasurer to exhibit books, 286.

See Counties and County Commissioners, Oaths.

COUPONS. See Public Debt.

COURT-HOUSES, PRISONS AND WORK-HOUSES.
Court-house and jail to be built and kept in repair by the County Commissioners, who

shall lay a tax therefor, 286.

Jails to have four separate apartments, 286.

To be visited at each court by grand jury, 287.

Treasurer of public buildings appointed by County Commissioners. His duty, bond and

compensation, 287.

Vacancies tilled, 287.

Treasurer to settle his accounts annually. On failure to settle or pay, judgment on mo-

tion against him and sureties and for a penalty of $100, 287.

Treasurer recommending repairs, 288.

County Commissioners empowered to establish public work-houses, <fec, 288.

County Commissioners to appoint directors. Duties, <fcc, 288.

County Commissioners to appoint a bonded manager. His duties, &c, 288.

Compensation of manager, 289.

County Commissioners empowered to levy a tax, 289.

Penalties incurred by absconding offenders, 289.

Certain persons released, 289.

Duties of sheriffs, 289.

Managers, duties, 290.

Term of office of directors, <fec, 290.

County Commissioners authorized to issue bonds in certain cases, 290.-

Duty of chairman of board, 290.

Suits to be brought in the name of the State, 290.

Two or more counties, may jointly establish work-houses, 290.

Directors to be appointed, 290.

Manager or superintendent to be appointed, 291.

Houses of correction established by two or more counties to be governed by the pro-

visions of this chapter, 291.

See Crimes and Punishments, Criminal Proceedings, Prisoners.

COURTS, SUPERIOR.
Definition of " court ;" to mean clerk, when, 138..

Elections for Judges of Superior Courts, 138.

Original civil jurisdiction of the Superior Courts, 138.

Terms of the several Superior Courts, 138.

Special courts provided for, 143.

Notice to chairman of County Commissioners, 143.

Powers, &c, 143.

Terms shall last how long, 143.

Certificate of attendance, 143.

Judge to report, &c., 143.

Clerk to report, 144.

Subpoenas, &c, 144.

Grand Juries, 144.
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COURTS, SUPERIOR, (Continued).

Parties may apply to Superior Court for relief in vacation, 144.

Cases acted on in Superior Court during vacation do not conflict with court in term

time, 144.

Court of Oyer and Terminer. Powers, 144.

Where held, Ac, 144.

Judge to fix time of session, &c, 144.

Special venire, 145.

Witnesses to be summoned, &c, 145.

Courts of Oyer and Terminer may remove trial to another county, 145.

Commission to be copied and recorded, when, 145.

Notification shall be given in case of removal of any cause for trial. Powers, &c,, 145.

As many courts shall be held as necessary, 146.

COURTS, SUPREME.
Jurisdiction of Supreme Court, 243.

Cases, how taken to Supreme Court, 243.

Claims against the State, 243.

Manner of prosecuting claims against the State, 243.

Justices of Supreme Court may take probate of deeds, &c, 243.

COURTS. See Probate Courts.

CREEKS. See fiivers and Creeks.

CRIMES AND PUNISHMENTS
Punishment for murder, 294.

Punishment for rape, 294.

What necessary to constitute rape, 294.

Punishment for arson and burglary, 294.

Punishment for assault with intent to commit rape, 294.

Punishment for arson of gin or tobacco house, 2^4.

Accessories before the fact punishable as principals, 294.

Fighting a duel where one party is killed, 294.

Castration with malice aforethought, 295.

Crime against nature, 295.

Burning public buildings, 295.

Entering the dwelling hmise of another, 295.

Crimes heretofore punishable with death how punished now, 295,

Malicious maiming, 295.

Bigamj, 295.

Servants embezzling their master's goods, 296.

Stealing horses, &c, 296.

Punishment of accessory, 296.

Stealing or robbery of bank notes and other securities, 296.

Stealing growing corn, &c, 29V.

Benefit of clergy abolished, 29V.

None to be pardoned of other offences by conviction and punishment, 29 V.

Manslaughter, first offence, 29V.

Manslaughter, second offence. Prior conviction, how shown, 29V.

Distinction between petit larceny and grand larceny abolished, 29V.

Felonies not punished by particular statute, how punishable, 29V.

Concealing the birth of a child, 29V.

Burning bridges and houses not depositories of archives, &c, 298,

Punishments in lieu of corporal punishments, 293.
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CRIMES AND PUNISHMENTS, {Continued).

Where convicts confined till erection of penitentiary, 298.

No forfeiture for suicide, 298.

Breaking- prison, 298.

Stealing and obliterating proceedings and records of courts. Not necessary to allege

ownership or value, 298.

Stealing, destroying or concealing wills of living or deceased persons, 299.

Buying or selling offices, 2$$.

Bribery of jurors, 299.

Sheriff or other officer suffering a criminal to escape. What necessary for State to

prove, 299.

Duty of solicitors in such escapes, 300.

Breaking up or staying elections, 300.

Public commissioners forbidden to become contractors, 300.

Overseers of roads neglecting duty, 300.

Bridges kept up by mill owners in certain cases, 300.

Unlawful fences, S00.

Trespassing on public lands. Trespasser removed by sheriff, 300,

Peddling without or failing to show license a misdemeanor, 801.

Fornication and adultery a misdemeanor, 301.

Marrying female under 15 without written consent of father a misdemeanor, 301.

Maiming without malice, how punishable, 301.

Sending, accepting or bearing challenge to fight a duel, &c, a misdemeanor, 301.

Perjury, 301.

Subornation of perjury, 3<QL

Accessories to felony before the fact. When and where tried, 301,

Accessories after the fact. When and where tried, 302,

Accessories where the principal is not attainted. May be punished, 303.

Receivers of stolen goods of any value, 303.

Altering marks and mis-marking beasts, 303.

Holding out false lights on the coast, 303,

Forgery. How punished, 303.

Counterfeiting bank-notes, checks, public or corporation securities, 304.

Passing or attempting to pass counterfeit notes, 304.

Forging, issuing, or passing certificate of stock, 30 i.

Selling forged judgments, bonds, (fee, 305.

Counterfeiting foreign gold or silver coins. Passing or attempting to pass them, 305.

Having in possession instruments for counterfeiting such coin, 305.

Fraudulently connecting parts of several bank notes, 305.

Cheating by false tokens. How punished, 305.

Obtaining goods by false pretence, 306.

Fraudulent entries and statements by Public Treasurer, 306.

Lotteries forbidden. How punished, 306.

Sale of lottery tickets forbidden, 306,

Faro tables prohibited, 30*7.

Gaming tables of every kind prohibited, 307.

Persons suffering gaming tables to be opened or kept on their premises. How punish-
ed, 307.

Gaming tables to be destroyed, 307.

Justices, Ac., may summon witnesses to appear before them to give evidence as to gam-
ing tables, 307,
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CRIMES AND PUNISHMENTS, {Continued.)

Penalty for failing to appear, 308.

Not to testify against himself, 308.

Betting or playing at cards in ordinary or retail houses prohibited, 308.

Keeper of ordinary or retail house suffering cards to be played on premises guilty of a

misdemeanor, 308.

Money or property staked may be seized, 308.

Persons opposing such seizure. Penalty on, 309.

Billiard and backgammon tables excepted trom the provisions of this chapter, 309.

Marriage of negroes with white persons forbidden, 309.

Retailing spirituous liquors without lecense forbidden, 309.

Hunting by fire light, 309.

Accomplice in fire hunting giving evidence against his fellow, discharged, 309.

"Wilful injury to wells, (fee., of water, 309.

Voting fraudulently at elections, 309.

Maliciously obstructing railroads where death does not ensue. When death ensues, 309.

Malicious injury to plank roads, turnpikes and canals a misdemeanor. How punished,

310.

Wilful injury to railroads and other improvements misdemeanor. How punished, 310.

Moving or defacing tombstones and monuments over the dead, 310.

Destroying, defacing or injuring certain houses. Burning, injuring and defacing church-

es, uninhabited and out-houses. Burning, pulling down, or removing fences, 310.

Wilfully killing or injuring live stock running at large, 31 1.

Killing horses, mules, (fee, misdemeanor, 311.

Maliciously or wantonly killing stock in certain counties, larceny, 311.

Timber floated down Roanoke river to be marked, (fee Marks, (fee, recorded, where, 311.

Altering mark or taking marked timber with intent to steal, larceny, 311.

Mark first recorded to hold, 312.

Sales of liquor, traffic and exhibitions near places of worship forbidden, 312.

Sending letter containing menacing demand for money, or threatening to accuse one of

infamous crime to extort money, 312.

Malicious injuries to real property, 312.

Negligent omission of returning officers in elections of Governor and Electors, 312.

Wilful neglect of officers to perform their duty in elections of Governor and Electors, 313.

Jurisdiction of such offences, 313.

Constables failing to execute process or making false returns. Acting as such without

authority, 313.

Officers failing to discharge their duties indictable, 313.

Misdemeanors by statute punished as at common law unless otherwise directed by stat-

ute, 313.

Betting on elections misdemeanor, 314.

Persons destroying dams, (fee. Penalty, 314.

Punishment for assault, 314.

Penalty for failing to work on public roads. Proviso, 314.

Protection to private marks, labels, &c. Penalty for violation, 314.

Penalty for vending merchandise with forged labels, (fee, 314.

Persons injuring live stock guilty of misdemeanor, 315.

Persons forbidden not to enter land. Misdemeanor. Proviso, 315.

Hunting on the Sabbath prohibited, 315.

Penalty for failing to pay fine. Proviso, 315.

Husband guilty of misdemeanor for abandoning family, 316,
)
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CRIMES AND PUNISHMENTS, {Continued.)

Fined or imprisoned for not providing for his family, 316.

Presumptive evidence thereof, 316.

Wife competent witness, 316.

Unlawful to offer bribe to electors, 316.

Unlawful to influence voters by threats, 316.

Unlawful to give pecuniary consideration for vote, 316.

Unlawful to discharge from employment, 316.

Penalty for bribing voters, 3 IT.

Every magistrate and peace officer having information of bribing, &c, to eause the ar-

rest of offender, 3 IT.

Penalty on Justice, &c, for refusing to act, 31&
Unlawful to receive bribes. Proviso, 31.T,

Officers receiving bribes guilty of felony, 313.

Penalty for offering bribes, 318.

Accused allowed to testify, 318.

Persons liable to indictment for offering bribes, &c, to members of Legislature. Legis-

lators receiving bribes to forfeit seats, &c, 318.

Solicitor to prosecute. Costs of prosecution to be paid by Public Treasurer, 318.

Embezzlement of funds declared felony, when, 319.

Embezzlement defined, 319.

Misdemeanor to speculate in county claims, 319.

Vagrancy defined and punished. Duty of magistrates. Proviso, 319.

Mooring vessels to beacons. &c, a misdemeanor, 320.

Penalties, how recoverable, 320.

Conspiracy to destroy government. Penalty, §20.

Eebellion or insurrection a high crime. Penalty, 320.

Penalty for selling adulterated liquors, 321.

Penalty for selling recipes for adulterating liquors, 321.

Not to extend to druggists, 321.

Secret political organizations prohibited. Penalty, 321.

Penalty for altering or removing landmarks, 322.

Intoxicating liquors not to be given away or sold at elections, 322.

Penalty, 322.

Penalty for digging ginseng at certain times, 322.

Any officer or agent of a railroad company who shall embezzle corporate funds guilty of

felony. Penalty, 322.

Person conspiring with offending officer or agent guilty of felony, 323.

Obstructing water courses, Penalty, 323.

Dams and hedges excepted, when, 323.

Sheriffs required to execute within enclosure, 323.

Sheriff may admit by ticket physicians and others, 323.

See Boats and Canoes, Burning Woods, Cattle and other Stock, Forcible Entry and De-

tainer.

CRIMINAL PROCEEDINGS.
Persons present at a riot, &c, 326.

Persons summoned by any judge, &c, to assist, 326.

Peace officers in case of suspected felony or larceny, 32'T.

All persons may break open doors to prevent a felony, 32T.

"Who may break open doors to arrest a felon, 32T.

Persons in whose presence felony, &c, is committed may arrest suspected person, 32 1.
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CRIMINAL PROCEEDINGS, {Continued).

"What to be done with persons arrested without warrant, 32T,

Who may be outlawed and how, 327.

What officers to act under this chapter, 328.

Duty of magistrate on complaint made, 328.

Duty of magistrate on examination, 328.

"Where warrants to run, 328.

How warrants may be endorsed, 328.

Magistrates not liable for endorsement, 328.

Duty of person arresting, 329.

Duty if offence be not capital, 329.

Duty of magistrate on bailing, 329.

If magistrate refuse to bail duty of officer in charge, 329.

Same if offence be capital, &c, 329.

Before what magistrate to be brought, 329.

Duty of magistrate, 329.

Duty of magistrate continued, 330.

Answer of prisoner to be reduced to writing, 330..

Witnesses to be examined, 330.

Witnesses may be separated, 330.

Testimony to be reduced to writing1

, 330.

Duty of magistrate, 330.

Duty of magistrate continued, 330.

Magistrate not compelled to examine prisoner for misdemeanor, 330.

Magistrate may commit witness, 330.

Refusal of witness to give recognizance, 330.

Bail to be allowed, when 331.

Examinations to be certified, 331.

Penalty on magistrate for failure, 33 1.

Magistrate may associate another, 331.

Who may let to bail, 331.

Who may let to bail persons imprisoned on charge of crime, 331.

Officers letting prisoners to bail to file recognizance, 331.

What the commitment shall state, 332.

To what jail prisoners to be committed, 332.

Fugitives from justice in other States, 332.

Duty of magistrate to report to the Governor, 332.

Duty of Governor in such case, 332.

Duty of sheriff or jailor to obey order of Governor, 333.

Governor may employ agent or reward for apprehension of fugitives charged with capi-

tal offences, 333.

Expenses of receiving or arresting fugitives from justice to be paid, 333.

Of search warrants, 333.

Form of warrant and proceedings thereon, 334.

Of costs in proceedings before justice, &c, 334.

Persons to be imprisoned in the common jail of the county. Proviso >as to sheriff, 334.

No person to be arrested on a presentment, (fee, 334.

Names of witnesses, ike., endorsed on presentment, 334.

Indictments for misdemeanors, except, &c, to be commenced within two years if offender

is known. Proviso where indictment is defective, 334.

Criminal process to issue and be returnable at any time. Proceedings to be as hereto

fore, 335.
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CRIMINAL PROCEEDINGS, {Continued).

Sheriff to endorse on process and subpoena day of receiving and executing them, 335.

To take bail when offence is bailable, 335.

Sheriff shall not become bail himself, 335.

Bail allowed pending appeal, 335.

Accused entitled to counsel, 335.

Indictments, &c, not quashed or judgment stayed for formal objections, 335.

Proceedings of court, how and what part eet forth in indictments, 335.

What set forth in indictment for perjury, 335.

What for subornation of perjury, 336.

In indictment for second offence, how first conviction stated, 383.

How ownership stated of property held in common, (fee, 336.

Certain defects in indictment not to vitiate, 336.

Intent to defraud, what statement and proof thereof sufficient, 337.

Party whose name is forged competent witness, 337.

Crimes committed on waters dividing counties, where tried, 337.

How improper venire taken advantage of. By plea in abatement. On issue joined
t

What judgment rendered in misdemeanors. What in felonies, 337.

Indictment for libel, truth may be given in evidence by the defendant, 337.

Assault and death in different counties, trial where assault committed, 338.

Assault in this State and death out of it, trial in this State, 338.

Plea entered for defendant who stands mute, 338.

In capital cases judge may issue a special venire, 338.

Penalty on sheriff not executing it, 338.

Person on trial for life and crimes may make challenge of jurors. Right of defend-

ants, 338.

State may challenge four jurors in capital cases, in others two, 339.

On conviction of robbing or stealing, goods restored, 339.

New trials for defendants, 339.

A day for trial of crimes fixed by Superior Court. Witnesses not to attend till such

day, 339.

Pay of witnesses in State cases. Court in certain cases may direct prosecutor to pay

costs, 339.

Judges may lessen or remit recognizances at any time, 339.

Clerk to refund remitted forfeitures paid into office, 340.

County treasurer to refund when paid to him, 340.

Execution not to issue till after sci. fa., 340.

Joint sci. fa. to issue on forfeited recognizances 340.

How sci. fa. executed, 340.

Costs paid by convicted, Ac, 340.

Penalties not given specially recovered by any, 340.

Recovered in the name of the State, when, 340.

Prosecuting officers to direct post m,ortem examinations, 340.

Persons participating in unlawful gaming compelled to testify of the gaming. Not to

be prosecuted therefor, 340.

Officers who are authorized to keep the peace, 341.

Complaint to magistrate, 341.

When warrant to issue, 341.

To whom the warrant shall be directed, 341.

Duty of magistrate on return of warrant, 341.

When party complained of discharged or imprisoned, 341.
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CRIMINAL PROCEEDINGS, {Continued).

How discharged subsequently, 342.

Recognizance returned to court, 342.

Breach of the peace, (fee, in presence of magistrate or the court, 342.

Proceedings on recognizance, 342.

If complainant does not appear, 342.

Recognizance, when deemed broken, 342.

Evidence of breach, 342.

Costs in the discretion of the court, 342.

If trial for felony be in progress court may be continued, 342.

Bail may arrest and surrender prisoner before final judgment. Discharged thereby in

civil cases, but not in criminal, 343.

Persons surrendered may give other bail. Exception thereto may be taken. In crimi-

inal cases if defendant be released sheriff may be indictable. Duty of prosecu-

ting officer to collect forfeitures and prosecute, 343.

Convicts may appeal without giving security for costs, 343.

Judge to grant appeal, (fee, 343.

When and how persons may be outlawed, 343.

Jurisdiction given the justices, 344.

Assaults and batteries, 344.

Indictable trespasses on real or personal property, 344.

Receiving stolen goods, 344.

Offences punishable by penalty of $50 only, 344.

What must appear to give jurisdiction, 344.

In what case justice shall not have jurisdiction, 344.

If no jury be asked for, 345.

Jury to be allowed if asked for, 345.

What to be submitted to the jury, 345.

Either party may appeal. Trial de novo, 345.

Justices to send papers to clerk. What his return to set forth, 345.

Copies to be furnished on request and payment of fees, 345.

Finding and sentence may be pleaded in bar of indictment, 346.

Justices to imprison if fine and costs not paid, 346.

If imprisoned party to pay costs before discharged, 346.

What commitment to set forth, 346.

What fees allowed Justices, &c, 346.

Who to pay the costs, 346.

Justices to make return of offences, 346.

Clerk to give return to Solicitor and £rand jury, 346.

CURRENCY.
Currency of the United States, currency of the State. • Public accounts kept in it, 347.

Banks not to draw checks, &c, payable otherwise than in specie, 347.

Issues of due bills, notes and all kinds of circulation forbidden unless expressly allowed.

Misdemeanor, 347.

Such due bills, notes, &c, not to be circulated. Misdemeanor, 348.

Scale of depreciation of Confederate currency established, 348.

At what time the depreciation to apply, 349.

Consideration may be shown in contracts for Confederate currency. Proviso, 349.

Consideration may be proved before justice, 349.

CURSING AND SWEARING. See Vice and Immorality.

DAMAGES. See Abatement of Actions, 415.

Judgment, 200.
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DAMAGES, {Continued).

Compromise , 221.

Actions, 234.

Injunction, 183.

Executions, 205.

DEAF MUTES. See Asylums.

DEBTOES. See Insolvent Debtors, Executors and Administrators, Frauds and Fraudulent Con

DEBTS DUE THE STATE. See Bevenut.

DEEDS AND CONVEYANCES.
Deeds proved and registered in county where land lies within two years good without livery

,

&c, 351.

Deeds, &c, how proved. 1. When grantor or witness in the State. 2. When grantor or

witness lives out of State. 3. Where no witness, and grantor lives out of State. 4.

Where witness is dead. 5. Where grantor and witness live out of United States, 351.

6. Private examination to be required if married woman be party, 352.

How proved when real estate is in two or more counties, 352.

Justices of the Supreme Court may take probate of deeds and private examination, 352.

Clerk of the Superior Court of a county in which land does not lie may take probate and

privy examination and certify, &c, 352.

Power of attorney, how proved in this State, 352.

Deeds, &c, to be proved before a commissioner of affidavits in another State, 352.

Deeds, &c, may be proved before Judge, &c, of another State, 353.

Copies of registered deeds evidence, unless by rules of court original required, 353.

Deeds of gift to be proved and registered within two years, 353.

Deeds, &c, proved and registered in wrong county, certified copy may be registered in proper

county, 353.

Mortgage and trust deeds good against creditors, &c, only from registration. Where regis-

tered, 354.

Eegisters to endorse on mortgages, &c, day of delivery, and register in order of delivery, 354.

Deed3, &c, by husband and wife, how executed, proved and registered, 354.

Deeds, &c, executed by femes covert in this State, how proved and registered, 354.

Judge of Probate may issue commission in certain cases. Form of commission, 355.

Eeturn of commission. Form of same, 355.

Fees of probate judge and commissioner, 356.

Clerk to certify, &c, 356.

Probate judge may issue commissions for taking probate in another State, 356.

Certain probates and registrations validated, 356.

Provisions of foregoing sections to apply to all conveyances, 356.

Governor or judge, &c, may issue commissions, 356.

Contracts to sell land and lease required to be in writing, must be registered, 356.

Infant trustees, how to convey, 356.

Errors in registration of deeds, &c, corrected on petition. Appeal allowed, 357.

Deeds, how made when sheriff who sells dies, &c, 357.

Witnesses to deeds may be summoned to prove them, 357.

Deeds of trust or mortgage, how discharged and released, 358.

Mortgages to secure purchase money, wife need not be examined, 358.

Chattel mortgage. Form of, 358.

Fees of probate judge and register, 358.

In what cases judges of probate to appoint trustee, 359.

Certain probates and registrations validated, 359.

Consolidation of surveys. Proviso, 359.

Common surveys may be recorded, 359.

Donations to persons while in slavery. Title to be legal. Proviso. Term of possession.

What deemed as possession. Further proviso, 359

Grants and deeds to be registered though not heretofore registered, 360.
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DEEDS AND CONVEYANCES, {Continued.)

Time extended for registering grants of land and other instruments, 360.

Instruments not heretofore registered made valid, 360.

See Burnt and Lost Records, Commissioners of Affidavits, Probate Courts, Frauds and Fraudu-

lent Conveyances, Marriage and Marriage Contracts.

DEEDS IN TRUST. See Mortgages and Deeds in Trust.

DEER. See Hunting.

DEMURRER. See Pleading, 165, 167, 172.

DEPOSITIONS.
Depositions may be taken before issue. If there be no general or special rule, then under

the rules prescribed. Rules. To be taken under sealed commission, if taken out of

the county. Commissioner not to be kin to either party. Clerk to pass on depositions.

Deposition of Governor, &c, to be read. May also be taken under special order.

Adverse party shall be allowed to cross-examine, 227.

All commissioners, arbitrators, referees, &c, empowered to summon witnesses to take their

depositions. Also, clerks of courts, 227.

Witness refusing to give his deposition, committed to jail. Committitur to recite the au-

thority, &c„ 227.

Sheriff to execute subpoena for witnesses summoned before commissioner, &c, under penal-

ties. Defaults of witnesses to be noted by commissioner. If made before a commis-

sioner appointed out of the State, witness to pay penalty of fifty dollars. What to be

evidence of default, 228.

Default before commissioner acting under authority from this State certified, to court. Fro

ceedings thereon, 228.

See Witnesses.

DEPUTIES TO ADMINISTER OATHS. See Oaths, 640.

DESCENTS.
Rules of.

1. Lineal descent, 361. ,

2. Females to inherit with males, and younger with older children. Children advanced in

real or personal estate, to account for advancements, 361.

3. Lineal descendants to represent their ancestors, 362.

4. Collateral descent of inheritance, when derived from an ancestor, 362.

5. When not derived from an ancestor—or his blood extinct, 362.

C. Half blood to inherit with whole blood. Parent, when to inherit from child, 362.

7. None to inherit, unless born before, or in ten lunar months after ancestor's death, 362.

8. When widow shall take as heir, 362.

0. Alien heirs not to prevent other relations, being citizens, from inheriting, 362.

10. Illegitimate children to inherit from their mother, 363.

11. And from each other.' Legitimate may inherit from them. Dying without issue, mother

to be heir, 363.

12. Estates for life not devised, to be inheritances, 363.

13. Seizin defined, 363.

DETAINER. See Forcible Entry and Detainer.

DEVISEES. See Executors and Administrators.

DIGNITY OF DEBTS. Sec Executors and Administrators.

DISCOVERY. See Examination of Parties and Witnesses.

DISTRICT OF COLUMBIA. See Statutes.

DITCHES. See Draining Wet Lands, Boads, Ferries and Bridges.

DIVORCE AND ALIMONY.
Superior Court to have jurisdiction, 364.

What marriages may be declared void on application of the parties, 364.
:

What to be declared void at all times. Offspring not legitimated, 364.

For what causes marriages may be dissolved, 364.

What cause sufficient for divorce from bed and board, 364. '^

Affidavit to be filed with complaint. Proviso. Further proviso, 365.
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DIVORCE AND ALIMONY, (
Continued).

Material facts to be tried Tsy jury, 365.

Venire in proceedings for divorce, 365.

Alimony on divorce from bed and board, 365.

Alimony pendente lite. Proviso. Further proviso, 365.

When wife n^t seeking divorce is entitled to alimony, 366.

Court given power to issue writs where real estate is assigned, 366.

Security for costs on application for divorce or alimonj-, 366.

Consequences of a divorce a vinculo on the property of the parties, 366.

Of a divorce a vinculo on the personal relations of the parties, 366.

Consequences of an elopement with an adulterer, (fee, 366.

Consequences of a husband separating from his wife and living in adultery. 366.

Consequences of a divorce on the right to the custody of the children, 366.

DOCKET TO BE KEPT BY JUDGE, 1V5.

DOCUMENTS. See Public Documents.

DOGS.
Penalty and liabilities to damages for not killing dog bitten b}~ a mad dog, 36S.

Penalty for keeping a sheep-killing dog, 368.

Penalty for permitting bitches to run at large at certain times, 368.

DOWER. See Widows.

DRAINING WET LANDS.
How persons draining wet lands to proceed. Three free-holders to bo appointed,'369.

Register to deliver transcript, 369.

Owners to have ten days' notice, 369.

Notice, how proved. Proofs, where filed, 369.

Appraisers to meet, where, 370.

Compensation of appraisers, 370.

Register to record, &c, 370.

Persons may survey, <fec, 370.

Applicant to pay expenses, 370.

When work completed, tfec. Proviso, 370.

How to proceed in case of damages. Proviso, 370.

Parties may appeal, 370.

Any person may take benefit of this chapter. Proviso. Liable to damages. Drainage

of ditches an obligation, 371.

Persons obstructing ditches, <fcc., 371.

Natural streams may be cleaned out, <fcc.,371.

DRAW IN BRIDGES. See Roads, Ferries and Bridges.

DUE BILLS. See Currency.

DUELLING. See Crimes and Punishments, 294, 301.

DWELLING HOUSE. See Crimes and Punishments, 294, 295.

ELECTIONS. See Congress, General Assembly, Towns.

ELECTORS FOR PRESIDENT AND VICE-PRESIDENT.
When election to be held, 372.

Names of electors to be on each ballot. How electors to be allotted. 372.

Election to be as in case of State officers, 372.

Returns from precinct judge of election. Meeting of county canvassers, 372.

Register of Deeds to seal abstract. Time of delivering abstract by register and sheriff.

372.

When and where electors shall meet to vote, 373.

Governor to issue certificate of election, 373.
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ELECTORS FOR PRESIDENT AND VICE PRESIDENT, {Continued).

Organization of the college of electors, 373.

College of electors to proceed in conformity with the Constitution of the United States,

373.

In case of vacancy in office of President and Vice-President, Governor to issue procla-

mation fur election, 373.

Penalty on electors failing to attend, 372.

Compensation and privileges of electors, 374.

May supply vacancies in their body, 374.

Pay of sheriff for holding elections, 374.

EMBEZZLEMENT. See Crimes and Punishments, 296. Wrecks.

EMBLEMENTS. See Executors and Administrators, Landlord and Tenant.

ENTRIES AND GRANTS.
What lands subject to entry. In what cases land covered by navigable waters may be

entered. Regulation of line on water. Price of such land. Owners of wharves

on such land may enter it. Lands covered by lake water not to be entered. Nor

swamp land of two thousand acres in one body. Marsh or swamp land of fifty

acres entered in certain cases, 375.

Entries may be made by persons not citizens, 376.

Entries and grants not authorized, void, 376.

An entry-taker to be elected, 376.

Who may act when vacancy occurs, 376

Entry-taker's bond, 376.

Where office to be kept, 376.

Oaths and fees, 376.

Certain entries validated, 376.

Surveyors to be elected, 377.

Surveyors may appoint deputies, 377.

Price at which lands may be entered, 377.

When entry money to be paid. Time of payment on certain entries extended. Proviso,

377.

On failure to pay the price, subsequent enterer entitled, 377.

In case of lapse same person not to re-ente^ within one year, 377.

Entries, how made, and warrants issued, 378.

Surveys, how made and returned. Chain carriers appointed and sworn. Special sur-

veyor, when appointed, 378.

Surveys to be according to priority of entry, 378.

Warrant of survey, when lost, duplicate may be issued, 379.

On death, <fec, of entry-taker, successor to issue warrants, 379.

Entry-takers, how to make entries for themselves, 379.

Surve3Tors, how to have surveys made for themselves, 379.

Entry-takers to make annual returns to Secretary of State, 379.

Penalty for failure, how recovered, 379.

Public Treasurer to receive entry money, 379.

Grants to issue, on what certificates, 379.

Grants, how authenticated. All grants to be registered. Copies may be registered, 380.

How to issue on death of enterer, 380.

Seal of grant lost, may be renewed, 380.

Certain grants heretofore issued to surveyors, Ac, confirmed, 380.

Certain other grants declared valid, 380.

Grants on entries extending into two or more counties, confirmed, 880.
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ENTRIES AND GRANTS. {Continued).

Mistakes of surveyor and secretary, how corrected. Application to be made in three

years afterdate of grant, 381.

Persons aggrieved by issuing of patents, how to proceed, 381.

Proceedings and judgment of court in such cases. Copy of proceedings vacating grant,

to be filed in secretary's office, 382.

Chapter not to apply to Cherokee lands, 382.

See Evidence.

ENTRY-TAKER. See Entries and Grants, Oaths.

EQUITY OF REDEMPTION. See Executions.

ERROR. See Writs of Error.

ESCAPE. See Crimes and Punishments, 299. Sheriffs.

ESCHEATS. See Executors and Administrators, University.

ESTATES.
Estates in tail converted into fee simple, 383.

In joint tenancy, the share of deceased cotenant not to vest in survivor. Proviso as to

partners in trade, 383.

Certain contingent limitations in dee<3s or wills, how construed. If made since 15th

January, 1828, 383.

Infant unborn, may take by deed, &c, 384.

Limitation to the heirs of a living person, to be to his children, 384.

In conveyances to uses, possession transferred to use without livery, 384.

Grantees of reversions to have such rights against tenants for life or years, as grantors

had, 384.

And such tenants to have same rights against grantees of reversions, as against the

grantors, 384.

Buying and selling pretended rights or titles, prohibited, 384.

Collateral and certain other warranties made void. To stand as covenants only, 385.

Property held in trust. Property so held not liable for debts. Proviso, 385.

EVIDENCE.
Evidence necessary to support title under H. E. McCulloch, 386.

Grant or copy from proprietor, sufficient evidence of title under him, 386.

Law of other States, what evidence of, 386.

Printed statute book evidence of private acts, 386.

Other evidence of private acts, 387.

Copies from Secretary's office of plats of survey, good evidence, 387.

Administrations, &c, and returns of executors and administrators in other States how
certified, 387.

Official writing recorded in court taken as evidence, 387.

Wills or deeds in other States proved by certified copy, 387.

In suits on official bonds and bonds of executors, &c, evidence against principal admis-

sible against surety, 387.

Evidence in suits concerning lands in Haywood and Henderson, 388.

Variance between execution and judgment not to affect title to property sold, 388.

Deeds registered and lost, and the registry also destroyed, presumed to have been in due

form, 388.

Witness not incompetent from interest or crime, 388.

Evidence of interested parties admissible, 388.

Incompetent evidence, what. Proviso, 389.

Inadmissible evidence, what, 389.

Papers lost or withheld, how supplied, 233.
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EVIDENCE, (CWmwerf)-

Laws of other States and governments, how proved, 233.

See Burnt ana Lost Records.

EXAMINATION OF PARTIES AXD WITNESSES.
Action for discovery abolished, 222.

Existing suits ; a party may examine his adversary as a witness, 222.

Existing suits; such examination also allowed before trial, 222.

Existing suits; party, how compelled to attend. 223.

Existing suits; testimony of party may be rebutted, 223.

Existing suits ; effect of refusal to testify, 223.

Existing suits; testimony of party not responsive to the inquiries, may be rebutted by

the oath of the party calling him, 223.

Existing suits; persons for whom action is brought or defended may be examined, 223.

Existing suits; examination of co-plaintiff or co-defendant, 223.

Husband and wife, witnesses, 223.

Existing suits ; interest not to exclude a witness, 224.

Existing suits
;
parties to actions and special proceedings may be examined as witnesses

on their own behalf, except in certain cases, 224.

EXECUTIONS.
Real estate may be taken in execution, 390.

Executions to issue against real and personal estate. The latter to be first taken and

sold, 390.

Leasehold estate taken as real estate, 390.

Trust estates liable to executions, 390.

Right of redeeming real estate liable to execution, 391.

Sheriff's deed to refer to mortgage, 391.

Articles exempt from execution, 391.

Homestead and personal exemptions not liable to execution, 391.

No levy on growing crops until matured, 391.

Shall be sold at the court-house door. Proviso, 391.

When sale to be, 391.

Sheriff may postpone, 391.

To be advertised before sale, 391.

Sheriff to serve copy of notice, 391.

All private acts allowing land to be sold repealed, 392.

Chapter shall not invalidate proceedings had before this chapter went into effect, 392.

At what hour sale to begin, 392,

Penalty for selling contrary to law, 392.

Sheriff or other officer returning no sale for want of bidders, what he shall state. Pen-

alty for omission, 392.

Justice's execution to bind personalty from levy only, 392.

Sheriff, <fec, may take bond for the forthcoming of property levied on, 392.

Surety to be bailee by taking list of property, <fec. Sales when made under other levied

executions, 392.

Officer, how to proceed on bond when broken, 393.

Court or Justice may allow pay for keeping horses, <fec, takeu in execution, 393.

Officer to state and return his account. To furnish debtor a copy, 393.

Purchaser may recover of defendant in execution if title to the thing sold be defective.

393.

Defendant dying in execution, debt not discharged, 393.

Clerks to issue executions within six weeks, etc. Penalty of $100 for failure, 394.
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EXECUTIONS, {Continue,)

Officers to prepare deeds for property sold by them, 394.

Costs on executions to be paid to clerks, 394.

Execution within three years of course, 202.

After three years, to be issued only by leave of court. Leave, how obtained, 202.

Judgments, how enforced, 202.

The different kinds of execution, 202.

To what counties execution may be issued. Execution against a married woman, 203.

Judgments docketed. Executions and ven. ex. writs shall issue under seal of court

rendering judgment, to any county in which judgment is docketed. Two or more

counties at same time, 203.

Clerk of the court to which return is made to send copy to clerk of Superior Court of

each county where the judgment is docketed, 203.

Executions heretofore issued from court rendering judgment or from court in which

docketed or both shall be valid and binding on all officers. Proviso, 204.

Notice to amerce sheriffs under hand and seal of clerk of court where judgment issued

sufficient, 204.

Execution against the person, in what cases, 204.

Form of the execution, 204.

To be returnable in sixty days, 205.

Defendant to be allowed for improvements. Execution of judgment suspended. Jury

may assess damages, 205.

Annual value of the land for the time occupied, 206.

Time of liability, 206.

Valuation of improvements to be in favor of defendants, 206.

Defendant not liable beyond rents and improvements, 206.

Jury shall find verdict for balance, 206.

Which shall constitute lien, 206.

Defendant may recover for improvement, when, 206.

Does not apply to mortgagor, 206.

Defendant claiming allowance, (fee, 207.

How value of improvements estimated, 207.

Plaintiff may enter election to relinquish, 207.

Payments, how made, 207.

When plaintiff is feme covert, minor or insane, 207.

When defendant evicted by force or better title, 207.

Existing laws relating to executions continued until otherwise provided, 207.

Order for discovery of property. Examination of judgment debtor, &c, 208.

Any debtor may pay execution against his creditor, 209.

Examination of debtors of judgment debtor, or of those having property belonging to

him. Joint debtors, 209.

Witness required to testify, 209.

Compelling party or witnesses to attend, 209.

What property may be ordered to be applied to the execution, 209.

Judge may appoint receiver, and forbid transfer, Ac, of property—order, <fec, 210.

Proceedings upon claim of another party to property, or on denial of indebtedness to

judgment debtor, 210.

Reference by Judge, 211.

Costs of proceeding, 211.

Disobedience of order, how punished, 211.

59
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EXECUTORS AND ADMINISTRATORS.
When probate judge has jurisdiction of the estate, 397.

Probate judge first acquiring jurisdiction to have exclusive jurisdiction, 397

Letters of administration, to whom granted, 398.

Disqualifications, 398.

Joining persons not entitled, 398.

Renunciation of persons having prior right, 398.

Persons having prior right disqualified or absent, 398.

When persons entitled to administration deemed to have renounced, 398.

"What must be shown on application, 398.

Contested administration, 399.

Letters of collection when to issue and to whom, 399.

Qualifications, <fec, 399.

Authorities, &c, 399.

Authority when to cease, 399.

Oaths, <fcc, to be taken, 399.

Administrator, <fec, must give bond, &c. Proviso, 399„

Pvsblic administrator, how appointed, 400.

Bond to be given, 460.

When bond to be enlarged, 400.

When bond to be renewed, 400.

Oath of public administrator, 400.

When public administrator to obtain letters, 400.

Powers a»d duties, 401. *>

Inventory to be returned, when, 40 1,

Compelling inventory, 401.

New assets, 401.

Trust estate in personalty deemed personal assets, 401.

What proceeds of sale of real property deemed personal assets, 402.

What proceeds deemed real assets, 401.

Distinction between legal and equitable assets abolished, 402,

Crops, when gathered at decease, deemed personal assets, 402.

Power of executor or administrator to sell personal property, 402,

Same- as to collector, 402L

Sales, how to be made, 402*.

To sell for cash, when, 402.

Sale of evidence of debt, 402.

Proceeds of sale, how secured, 402.

Hours of sale, 402.

Powers under wills, 403^

Order of payment, 403.

Eat© of payment, 403.

No preference allowed, 403.

Debts mot due, 403.

Debt due to executor, &c, 40S*.

Advertising for claims, 403.

How advertisement to be made, 403.

How advertisements to be proved, 404.,

Notice may be served personally, 404.

Affidavits may be required, 404.

Preferring claim, 404.
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EXECUTORS AND ADMINISTRATORS, {Continued).

Limitations of action on disputed claims, 404,

Remedy against heirs, devisees, Ac, 405.

Omission to present claim within twelve months, 405.

Costs against executors, &c, when allowed, 405.

Undevised real estate first chargeable with debts, 405.

Debtor named executor not discharged, 405.

No lien created by commencement of suit, 405.

To what estates applicable. Proviso, 405.

In case of bona fide administration prior to July, 1869, 405.

Administrators may sell certain evidences of debt, 406,

Application to sell real property, 406.

Contents of petition, 406.

Heirs and devisees to be parties, 406.

Infant defendants, 406.

When issue to be joined, 406.

Issue as to title, 406.

Power of Clerk, 406.

Order of sale. What to contain, 406.

Person let into possession deemed legal owner, 40^

Notice of sale, 40*7.

What real estate subject to sale, 40V.

Judgment in case of fraudulent conveyance, 407,

Creditors may bring a special proceeding, 407.

By what rules governed, 407.

Summons, when and where returnable, 407.

On issuing of summons, clerk to advertise, 407.

Where published and for what time, 408.

•Creditors to name an agent to receive notices, <ke. Claims of creditors filed as'd era

dorsed, 408.

How demands filed shall be evidenced, 408.

Representative to file list of demands made on him, 408.

•Clerk to exhibit list of demands, Ac, to representative, 408.

Representatives to admit or deny demands within five days, 408.

What clerk to do when issues joined, 408.

Who shall pay costs of issues, 409.

Failure of 'representative to appear, what may be done, 409.

€lerk to proceed to state account, 409.

'Clerk to prepare and sign final report, 409.

Times of notice, Ac., may be enlarged by clerk or judge, 409,

Of appeals to^Superior Court, what required, 409,

Olerk to file papers on appeal, 409.

Oreditors in prior classes may docket their judgments, Ac, 409.

If assets sufficient to pay any class of debts, 409.

If assets insufficient to pay all claims in any class of debts, 410.

What judgments to declare, 410.

No judgments to fix assets unless, Ac, 410.

Form and effect of execution, 41 0.

Report evidence of assets on day only to which it relates, 410.

Affidavit of assets afterwards come to hand, proceedings on, 410*

If personal assets insufficient, may proceed against land, 410.
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Proceedings on return of summons, 411.

Chapter not to apply to probates, (fee, had before July, 1869, 41

L

Proceedings on probates, (fee, before July 1st, 1869, 411.

Intestates' estates, how distributed, 411.

Advancements to be accounted for, 412.

Children advanced to render schedule, 412.

Children refusing to account not entitled, 412.

Illegitimate children next of kin to their mothers, when, 412..

Illegitimate children next of kin to each other, 412.

Executors, (fee, to pay over at the end of two years, 412.

Sums to be reserved, 412.

Gifts to issue. Dying and leaving issue, 413.

Child born after parent's will executed, 413.

Rights of action survive to and against representative, 413.

Exceptions Rights which die with the person, 413.

Deeds may be made by executor, ;fce, in certain cases, 413.

Land devised to be sold by executors, who may sell, 413.

Who chargeable as executor de sort tort, 414.

Devastavit by executors or administrators of executors, (fee, 414?.

Paymentof executors, (fee, deemed valid, when, 414.

Right of action to survive to executor of executor, (fee, 414.

Action for wrongful act or neglect causing death, 414.

Measure of damages, 415.

How recovery to be applied, 415.

Recovery of assets and possession of real property, &e, 415.

Executors, (fee, to hold in joint tenancy, 415>.

Sales of real property under wills, 415.

When property paid to University, 415.

Bidding in real property, 415.

Promises, to charge executor, (fee, personally to be in writing, 415*,.

All actions to be in representative capacity, 415.

"When action is pending, 416.

Appearance by one of several executors, <fec, 416.

Action against executors, (fee, by a creditor, 416.

Legacies and distributive shares, how recoverable, 416.

Right of succeeding executor, (fee, to issue execution, 416.

Actions continued in case of revocation of letters, 416.

When executor to give bond, 416.

Remedy on bond, 417.

Bond to be prosecuted on revocation of letters, 417.

Requiring new bonds or new sureties, 417.

Surety in danger of loss, (fee, entitled to relief, 417.

Revocation of letters for failure to comply, 418,

Appointment of successor, interlocutory order, 418.

Administering before letters granted. Penalty, 418.

Service on absent executor, how made, 418.

Commissions allowed executor. Proviso, 418.

Executors, (fee, may file petition for settlement, 419.

Payment of legacy or distributive share due absentee or minor, 419*.

Liability and compensation of clerk, 419.
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EXECUTORS AND ADMINISTRATORS, {Continued).

Heirs, <fec., jointly liable for debts, &c, 419.

Limit of liability, 419.

Apportionment of recovery. Costs, 419.

Priority of debts, 420.

Defence. Other debts of equality or priority, 420.

Debt9 paid estimated as if unpaid, when, 420.

Conveyance by heir or devisee void, when, 420.

How to compel contributions among devisees and legatees, 420.

Specific devisee, when entitled to contribution, 420.

Of what lands an after-born child's share to be allotted, 420.

Of what personalty such child's share to be allotted, 421.

Intestate estate to be applied in exoneration of estate devised or bequeathed, 421.

Decree of contribution, 421.

After-born child deemed devisee and legatee, when, 42L

How executor to proceed if no petition be filed, 422.

Refunding bonds to be filed, 422.

Power of clerks of Superior Courts, 422.

Transfer from County to Superior Courts, 422.

•Cases of sale of real estate, final orders, &c, not made before the present Constitution

may be transferred to Superior Court, 422.

See Evidence.

EXECUTOR de -son tort, 414.

EXISTING SUITS.

Clerk of Superior Court to transfer existing suits in which no final judgment, 240.

Suits not transferred to abate, 24L

If transferred how proceeded with, 241.

Existing judgments not dormant, may be transferred, 241.

Dormont judgments, how revived, 24L

Executions levied on personal property, 241,

Executions satisfied, 241.

Executions not levied at all, or levied on real property, 241.

Executions to be docketed, 242.

Penalty on sheriff foi failing to return, 242.

Judgments not dormant, when, 242.

Ordinance of 11th March, 18€8, not affected, 242.

Certain suits and petitions in equity transferred to Superior Court, 242.

Duty of clei*k in such cases, 242.

EXPRESS COMPANIES, 423.

EXTORTION. See Attorneys at Law, Salaries and Fees.

FAIRS.

Fairs appointed by County Commissioners, 423.

Commissioners appointed who may regulate fairs, 423,

inhabitants to have free liberty of fairs, 424.

Appointment of police, 424.

Policemen to be sworn. Powers, 424.

Duties of police, 424.

Violation of rules of society a misdemeanor, 424.

Exemptions from seizure under execution, &c, 424.

Society may appoint auctioneer, 425.

See Agri&idture and Geology.
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FALSE LIGHTS. See Grimes and Punishments, 303.

FALSE PRETENCES. See Crimes and Punishments, 306.

FEES. See Salaries and Fees.

FELONIES. See Crimes and Punishments, 297.

FEME COVERT. See Deeds, Marriage and Marriage Contracts

FENCES.
Planters to keep sufficient fences, 425.

What water courses sufficient instead of a fence, 425.

General rule as to persons having a common fence, 426.

Rule when one owner has put up fence, 426.

Value of fence, how ascertained, 426.

What the report to state, 427.

Report to be returned to the register of deeds, 427.

Who bound by judgment on report, 427.

Remedy in case of delinquency, 427.

How owner may relieve himself of liability, 427.

Five electors may petition for water courses to be made a lawful fence, 427-

Notice, 427.

Power of commissioners, 427.

Orders to be made of record, 427.

Acts partially repealed, 427.

FERRIES. See Roads, Ferries and Bridges.

FINANCE COMMITTEE. See Counties and County Commissioners, 278.

FINES, &c. See County Bevenue and Charges; Criminal Proceedings, 839/ Sheriffs*

FIRE COMPANIES. See MiUtia.

FISH. See Inspections,. Oysters and other Fish / Bivers and Creeks^

FOOTWAYS. See Boads, Ferries and Bridges.

FORCIBLE ENTRY AND DETAINER.
Forcible entry indictable, 428.

Summary remedy before justice for forcible entry and detainer. Restitution made, 428.

Jurors to be summoned. Penalty on officer and jurors for neglect, 428.

Penalty on sheriff and others failing to assist justice, 429.

Restitution not awarded, if party has been in possession three years, 429.

Proceedings returned to Superior Court, 429.

Justices and others not indictable unless acting maliciously. Court may amend all de-

feccs, 429.

FORFEITURES. See Fines.

FORGERY. See Crimes and Punishments, 303 ; Inspections*

FORNICATION. See Crimes and Punishments, 301.

FORTHCOMING BONDS. See Executions.

FRANCHISES. See Corporations.

FRAUDS AND FRAUDULENT CONVEYANCES.
Conveyances of lands or goods made to defraud creditors, void, 430.

Conveyances of lands, <fcc, to defraud purchasers, void, 430.

Voluntary conveyances not deemed fraudulent as to creditors merely because of indebted-

ness of donors. Indebtedness evidence only of fraud, to be left to the jury, 431.

Conveyances bona fide upon good consideration, valid, 431.

Bona fide purchases withou*" notice, under deeds made on a legal consideration, valid, 431.

Purchasers of estates fraudulently conveyed to have relief, 431.

Persons removing debtors to hinder, delay or defraud creditors liable for their debts, 431.

Contracts charging executors, &c, personally, or any person, with the debt, &c, of another,

to be in writing, 431

.

Contracts with Cherokee Indians to be in writing subscribed by two witnesses, 432.

Contracts for the sale of land void unless in writing, 432.
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FRAUD. See Insolvent Debtors.

FREE TRADERS. See Marriage and Marriage Contracts.

FUGITIVES FROM JUSTICE. See Criminal Proceedings, 332.

GAMING CONTRACTS.
Gaming or betting contracts void, 432.

Security for money or property lent for betting, void, 432.

Players and betters competent witnesses, 433.

GAMING TABLES. See Crimes and Punishments, 307.

GARNISHEE. See Attachments.

GATES AND BARS. See Roads, Ferries and Bridges.

GENERAL ASSEMBLY. See Constitution, Art. II.

Members of Senate elected by new apportionment of the State, 434.

Manner of electing members of the House of Representatives until new apportionment,

436.

Date of election. Officers to be elected, 436.

Polling places, how established. Advertised. One in each township. In cities, 436.

Secretary of State to supply registration books, 436.

Books to be provided by commissioners, when, 437.

Registration of voters, how and when appointed, 437.

Duties of registrars, 437.

Where electors may vote, 437.

Registration books open to inspection. Right of challenge, 437.

Appointment of judges of election. Their duties, <fcc. Commissioners to furnish list of

judges to Sheriff. Judges failing to attend, 438.

Qualification of electors. Oath of electors, 438.

No registration on election day. Proviso, 438.

When judges to challenge, 439.

Oath of person challenged. When vote to be rejected. Challenge to be recorded.

Powers of registrars, <fcc, 439.

When polls to be opened. Manner of voting, 439.

Registration books to be deposited, <fcc, 439.

No. of ballots and what to contain. Material, colors, &c, of ballot. To be without de-

vice, 440.

Ballot boxes, how provided. Description of boxes. Who to keep them, 440.

How boxes opened and ballots counted. What tickets to be void, 440.

Returns from precincts. When and to whom made. Vote to be added publicly. Who
to be deemed elected. Delinquent returning officer. Statement of the result filed

with the register and sheriff. Precinct returns to be filed, 440.

Returning officers of senatorial districts, when and where to meet. When returning of-

ficers are prevented from meeting on designated day. Penalty for failing to make
returns. Messenger to be sent to county of delinquent. How such vote to be
obtained. Returns, how examined. Declaration of result, 44i.

Certificates of election, when and how furnished. Organization of county officers, 442.

Returns for State officers, when, by whom and how made. Certificate of sheriff. To
whom statement to be sent. Delinquent returning officer. Penalty, 442.

Secretary of State to prepare and transmit forms of returns, 443.

Returns for State officers, how and by whom opened and published. In case of defective

returns. Who to be declared elected. In case of tie vote. Contested election,

443.

Compensation of sheriff or other returning officer, 443.

Fees of registrars, 444.
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Penalty for non-performance of duty under this chapter, 444.

Penalty for fraudulent registration or voting, 444.

Penalty for falsely taking oath, 444.

Secretary of State to furnish copies, 444.

How vacancies in General Assembly to be filled, 444.

Elections under writ from Governor held as other elections, 445.

Musters not to be on days of, nor armed men to be assembled at the place of election

Penalty, 445.

Bribery at elections. Penalty, 445.

Treating at elections. Penalty, 445.

Members giving money, &c, to secure election expelled, 445.

Members of, to convene, 445.

Penalty on for failing in their duties. May be remitted, 445.

To have freedom of speech and be protected from arrest, 446.

Persons contesting the seat of a member, how to proceed, 446.

Witnesses failing to give evidence in contested elections, penalty on. Voter compelled

to testify how he voted, 446.

Pay of witnesses for attending, 446.

Private laws, proceedings to secure the passage of, 446.

Journals of deposited in office of Secretary, who shall certify copy, 447.

Principal clerks to hold office until others appointed, 447.

Two doorkeepers appointed by keeper of capitol or Secretary until, &c. Their pay, 447„

Gravestones provided for members interred in Raleigh, 447.

Per diem of President and Speaker. Mileage, 447.

Per diem and mileage of members, 447.

Principal and assistant clerks, 447.

Enrolling and engrossing clerks, 447.

Doorkeepers and assistant doorkeepers, 447

Employees, how to be paid, 447.

GIFTS. See Deeds and Conveyances.

GOVERNOR. See Officers, 645.

GRAND JURY. See Jury, Criminal Proceedings, Oaths.

GRANTS. See Entries and Grants.

GRAVESTONES. See General Assembly.

GROWING CROPS. See Crimes and Punishments, 297 ; Executions,

GUARDIAN at litem. See Parties.

GUARDIAN AND WARD.
Father may appoint guardian by deed or will, 448.

Effect of such disposition, 449.

Guardians by deed or will, their powers and liabilities, 449. "

Powers of courts of probate, 449.

Tutor of the person and guardian of the estate, 449.

Yearly sums for support and education, 449.

Disbursements and commission?, 449.

In cases of divorce, 449. >

Guardian of the estate in cases of divorce, 449.

Guardian of the estate where the father is alive, 450.

Bond to be given, 450.

Action on bond, 450.

When wards have property in common, one bond, 450. '
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Return within three months, 450.

Compelling return, 450.

New assets, 450.

Annual account, 450.

Renewal of bond, 450.

Guardian failing to renew, 451.

Power and duty of probate courts over guardians abusing their trusts, 451.

Action to be brought by solicitor, when, 451.

Receiver to be appointed, when, 451.

Compensation for solicitor, 452.

Property, how obtained from receiver, 452.

Guardian to take charge of ward's estate, 452.

Sale of perishable property, 452.

Sales and renting, how made, 452.

Guardian may lease, when, 452.

Compound interest, 452.

Liability of guardian for debts, 452.

How guardian may invest, 452.

Guardian liable for lands forfeited for taxes, 453.

When guardian may sell timber, 453.

Plate to be kept, 453.

Foreign guardian may have ward's estate removed, how, 453.

What petitioner must show, 453.

Who may be defendants, 453. i

Power of court, 453.

Estates of ward sold, when, 453.

Property substituted for that sold, its effect, 454.

When ward indebted, how property sold, 454.

Proceeds to be applied, how, 454.

Sureties of guardian in danger of loss, how relieved, 454.

Interlocutory order pending controversy, 454.

Guardian may resign, when, 455.

Duty of grand jury as to orphan, 455.

Estate of orphans without guardians, how secured, 455.

Fees and costs in certain cases, by whom paid, 455. "?

Guardians allowed disbursements, 455.

Commissions also allowed, 455. \

Liability of judges of probate. Security, 455.

Liability for other defaults, 456.

Punishment on conviction of infamous crime, &c, 456.

Guardians heretofore appointed, 456.

Annual accounts, 456.

Failure to account, 456.

Vouchers, 456.

When guardian to file account at close of guardianship, 456.

Proceedings on application for guardianship, 457.

Letters of appointment, 457.

Who authorized to make settlements, 457.

Power of courts of probate to arbitrate. Subject matter may be referred by court, 457.

Awards shall be recorded, 457.
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Notice of award to be given parties to the reference before confirmation, 457.

Courts of probate may make rules, 458.

Guardian not to receive property until security given, 233.

See Idiots and Lunatics, Landlord and Tenant, Parties.

HABEAS CORPUS.
In what cases application may be made, 458.

When the application may be denied, 459.

By whom application may be made, 459.

Mode of making application, 459.

What application must contain, 459.

When the writ must be granted, 460.

Defect of form, 460.

When the writ sufficient, 460.

Penalty for refusing to grant the writ, 460.

Writ may issue without application, when, 460.

Return, what to contain, 460.

Notice to parties interested, 461.

Notice to district solicitor, 461.

Production of the body, 461.

Attachment on failure to obejr the writ, 461.

Penalty for refusing attachment. 461.

Where sheriff fails to return, 461.

Precept to bring up party detained, 461.

Penalty for refusing to grant precept, 462.

Penalty for conniving, &c, at an insufficient return, &c, 462.

. Power of the county, 462.

Proceedings on return of writ, 462.

Party to be discharged, when, 462.

Party to be remanded, when, 463.

Party to be bailed or remanded, when, 463.

Proceedings in case of sickness of party, 463.

Penalty for disobedience to order of discharge, 163.

Officer not liable, civilly, for obedience, 463.

Penalty for committing for same cause, 463.

Penalty for neglecting to obey the writ or for refusing copy of process, 464.

False return, 464.

Penalty for concealing party, 464.

Aiders and abettors, 464.

Writs returnable, when, 464.

By whom served and manner of service, 464.

Persons committed for capital offences, when to be tried or discharged, 464.

Subpoenas for witnesses, 465.

Costs, 465.

Custody and disposition of infants in certain cases, 465.

Habeas Corpus ad testificandum, 465.

Justices of the peace and judges of probate, 465.

Application and what to contain, 465.

Service of writ and by whom, 466.

Fees and bond on service, 466.
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Duties of officers, 466.

Prisoner to be remanded, 466.

Judges of Superior Courts to issue writs of habeas corpus, 240,

HEALTH. See Quarantine and Health.

HEIRS. See Descents, Estates.

HOGS. See Cattle and other Stock.

HOMESTEADS AND PERSONAL PROPERTY EXEMPTION
Homestead, when and how exempted, 467.

Sheriff to summon appraisers, 467.

Duty of appraisers, 467.

Appraisers to make return, 467.

Levy to be made on excess, 467.

Appraisers to elect, 467.

Assessors to be appointed, 468. '

Assessors to set apart property, 468.

Register to endorse, <fec, 468.

When persons die without having set apart homestead, 468.

Petition to be filed, &c, 468. :'

Appraisal of personal property, 468.

Return of same, 469.

Who to be appraisers, 469.

Tracts not contiguous included, 469.

Costs, how charged, 469.

Liability of officer, 469.

Liability of appraiser, 469. ;

Liability for misdemeanor, 469.

Judgment creditor dissatisfied, 470.

Who disqualified to act as appraiser, 470. ']

When exemption made or re-allotted, 470.

Costs of re-assessment, how paid, 470.

How vacated. Proviso, 470.

Fees of appraisers, &c, 471.

Not to sell reversionary interest. Proviso, 471.

Misdemeanor and penalty for selling, 471.

Forms, 471.

See Executions.

HORSES. See Cattle and other Stock ; Grimes and Punishments, 296, 3:11.

HOSPITAL. See Quarantine and Health.

HOUSES. See Crimes and Punishments, 294, 295, 310;

HUNTINCx.

Penalty fo* hunting on land of another after advertisement forbidding it, 474.

Penalty for hunting or killing deer, 474.

School committee can sue for damages, 474.

What counties to apply to, 474.

HUSBAND AND WIFE. See Marriage and Marriage Contracts, Divorce and Alimony,

Deeds and Conveyances.

IDIOTS AND LUNATICS.
Inquisition of Iwnacy, 475.

Proceedings on application for guardianship, 475.

How to proceed is case of persons confined in Insane Aslyum, 476.
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IDIOTS AND LUNATICS, (Continued).

Letters of appointment, 4*76.

Person and estate may be committed to different persons, 476.

Sale of estate ordered by county commissioners, when, 476.

How and for what purpose courts of probate may order sale of their estate. Heirs and

next of kin to be parties. Proceeds, how applied and secured. How descend,

&c, 476.

Estates without guardian managed by court of probate, 477.

Proceedings when imprisoned for crime, 477.

Tried on becoming sane, 477.

Surplus income of insane persons may be advanced in certain cases to next of kin, 477.

Purposes for which such advancement may be made. To whom paid, 477.

All persons interested made parties, 477.

Rules to be observed by the court, 477.

Court may select the person to be advanced, 478.

Advancements secured against waste, 478.

Appeal and removal to Superior Court, 478

Of what kind of insane persons advancements to be made of their estates, 478.

Decrees for advancement suspended on restoration to sanity, 478.

What may be done when lunatic feme is abandoned by her husband, 478.

Assignments by husband void, 478.

See Asylums.

ILLEG-ITIM ATE CHILDREN. See Bastard Children, Descents, Executors and Administrators.

IMPEACHMENT.
Trial court of impeachment, 4?9.

Quorum, 479.

Exhibition of articles, 479.

Powers of the court, 479.

Powers of the presiding officer, 479.

When Ohief-Justicc to preside, 479.

Process against the accused to appear and answer, 480.

Accused entitled to counsel, 480.

What done when issue is ioined. 480.

Oath of members, 480.

Two-thirds required to convict, 480.

Judgment upon conviction, 480.

Officers suspended by impeachment, 480.

Impeachment of the President of the Senate, 480.

Indictment after conviction, 480.

For what offences officers liable to be impeached, 480.

INDICTMENT. See Criminal Proceedings.

INFAMOUS PERSONS.
Persons convicted of infamous crimes, how restored to rights of citizenship, 481.

Depositions not to be read on the application, 481.

Petition filed in county of conviction. No person restored more thau once, 481.

Petition not to be filed within four years after conviction, 481.

INFANTS. See Guardian and Ward, Limitations.

IN FORMA PAUPERIS. Sue Practice, 158.

INFORMATIONS. See Actions, 234 ; Corporations, Criminal Proceedings.

INJUNCTION.
Injunction by order, 183.
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INJUNCTION, {Continued).

Injunction, in what cases, 183.

At what time it may be granted. Copy affidavit to be served, 183,

Injunction after answer, 183.

Securit}T upon injunction. Damages, 183.

Order to show cause. Restraint in meantime, 184.

Security upon injunction to suspend business of corporation, 184.

Motion to vacate or modify injunction, 184.

Affidavits on motion, 184.

INNS. See Ordinaries and Inns.

INSANE. See Asylums, Idiots and Lunatics,

INSOLVENT DEBTORS.
Petition of debtor, 482.

Schedule and affidavit, 482.

Insolvent's schedule, what to contain, 483.

Order to show cause, 483.

Notice of order, 483.

Summary procedings before clerk, 483.

Creditor may suggest fraud, 483.

Proceeding where fraud is suggested. 483.

Order of discharge, its terms and effect, 4S3.

"Who entitled to the benefits of this chapter, 484,

Where application to be made, 484.

Nature of application, 484.

Form of oath, 484.

Notice to be served, 484.

Suggestions of fraud, 484.

When no fraud is suggested, 485.

Debtor may give bond for his appearance, 485.

In case of sickness or death, 485.

Order of discharge, terms and effect, 485.

Judgment on fraud found, 485.

Proceedings after issue, 485.

Surrender of principal, 485.

Debtor swearing falsely, penalty, 486.

Creditor liable for prison fees in certain cases, 486.

W7ho may take prison bounds, 486.

Who entitled to discharge in bastardy, &c, 486.

Application to be made, how, 486.

Notice to be served, 486.

Warrant to bring prisoner, 486.

Proceeding before court, 487.

Oath to be taken, 487.

Who may suggest fraud, 487.

When and by whom application to be made in case of debtor confined for crime, 487,

To whom application to be made, 487.

Trustee to be appointed, when, 487.

Duty of trustee, 487.

General powers and duties of trustees under this chapter, 488.

Where returns made and accounts settled, 488.

Oath of trustee, 488.
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More than one person ma}' be trustee, 4S8.

In case of disability of trustee, 488.

INSPECTION OF WRITINGS.
Inspection and copy of books, papers, &c, how obtained, 222.

INSPECTIONS.
Former places of landing and inspection continued ; county commissioners may appoint

others, 490.

Inspectors appointed by county commissioners. Proviso as to inspectors in Craven

county, 490.

To give bonds renewable yearly, 490.

To attend at times and places appointed, 491.

Exporting merchant not to be inspector
;
panalty, 49b

Not to be more than six inspectors in any town, except Wilmington, 491.

Nor to have deputies. Proviso for flour inspectors, 491.

To hold office during good conduct. How removed. Two general inspectors for Wil-

mington, appointed by commissioners, 491.

Vacancies, how filled when between terms of court. Assistants in certain cases, 492.

Principal liable for act of, 492,

Inspector of tobacco, duty of, 492.

To give a manifest of each hogshead, 492,

Condemned tobacco may be reinspected after six months, 492,

None to be exported uninspected, 498.

Penalty for falsely branding hogshead, 493.

Forgery of stamp, note, &c, of tobacco inspector, 493.

Manner of proceeding when a note is lost, 493.

Proceedings by one demanding his tobacco injured since inspection, 493.

Turners up and coopers appointed, 494.

Inspectors to report to court the misbehavior of turners up. Owners may turn up,

&,c, their tobacco, 494.

Pickers of tobacco appointed, 494.

No inspector to buy tobacco, 494.

Warehouses may be built or rented, 494.

W^hen warehouse is burned, inspector not liable, &c, 495,

Warehouse rent regulated, <&c, 495.

Warehouses, how repaired, &c, 495.

Rules of private warehouses, as to rent, &c, 495,

Inspectors of tobacco for Fayetteville, 495.

To designate qualities, <fec, 495.

To take for inspection lugs from each break, 495,

Inspectors of flour to keep blank books, &c, 495,

Inspector of flour not to trade in it, 495.

Degrees of flour, 496.

Barrel of, to weigh 196 pounds net, 496.

Penalty on miller, manufacturer, or seller, violating foregoing provisions, 496.

Inspectors may, in certain cases, unpack flour, 496.

Seller of barrels deficient in quantity, liable, &c, 497.

Casks of flour, how inspected, 49T.

Owner dissatisfied, how to obtain a re-examination, 497.

Penalty for exporting flour, not passed by inspector, 497.



INDEX. MS
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On shipper receiving uninspected flour. Proviso, 497.

Flour not liable to be reinspected in sixty days, 498.

Casks not condemned in certain cases, if it contain 196 pounds, 498.

Penalty for packing- flour in a branded cask, 498.

For altering inspector's brand, (fee, 498.

On inspectors neglecting duty, 498.

Flour ma\ be sold in Fayetteville without inspection, 498.

Barrel or cask of flour to include half barrel, 498.

Inspectors of beef, (fee. Duty of. Penalty for misconduct, 498.

Beef and pork inspected, how, 499.

Hogs' lard inspected, how, 499.

Rice, how inspected, 499.

Fish, how inspected, 499.

Barrels of turpentine and tar, weight of; of pitch, (fee, size of, (fee. Water not a fraud-

ulent mixture in tar. Allowance, where barrels weigh more or less than standard

quantity, 500.

Turpentine barrels to be branded. Penalty on inspector failing. 500.

Makers of tar, pitch and turpentine to brand with initials of their names. Inspector to

keep a book and enter maker's name, (fee, 500.

Inspectors of naval stores to gauge spirits of turpentine. Other persons prohibited, 501.

Beef, (fee, re-inspected, if not exported in sixty days. Tar, pitch or turpentine in

twenty days, 501.

No cooper to make barrels for sale but as directed in this chapter, 501.

Seller or exporter of beef, (fee, to procure inspector's certificate, (fee Penalty, 501.

Penalty on masters receiving them uninspected, 501.

Proviso as to Newbern, 502. '

Shingles, of what size, 502.

Lumber, how inspected, 502.

Inspectors of saw-mill lumber, near Wilmington, appointed, 502.

Lumber and ton timber, how inspected on Gape Fear river. Penalty for inspecting lum-

ber by other rules, 502.

Steam mill lumber, how inspected, 503.

Saw-mill lumber and ton timber, how measured, 503.

Shingles, boards, (fee, to be culled, 503.

No inspector to purchase cullings, (fee, 503.

Penalty and misdemeanor, for falsely acting as legal inspectors, 503,

Fines, (fee, under this chapter, how applied, 503.

Disputes about extra cooperage, (fee, in Wilmington, how determined, 503-

Sale of firewood in towns, to be by cord, 503.

Inspectors of wood for Newbern, 503.

Of provisions and forage, appointed by any county, 503.

Duty of such inspector, 504.

Shall give bond. Fees, 504.

Penalty for selling forage or provisions without inspection, 504,

May appoint deputies, 504.

Fees, by whom paid
;
penalty for extortion, 504.

Cotton sold in Wilmington to be weighed, 504,

Who to weigh it, 504.

Court to fix the fees, 504.

Cotton shipped, <fee, 504.



944 INDEX.

INTEREST. See Umry.

! STERN A L IMPROVEM E XT.

Board of internal improvements incorporated, 505.

Sessions of board, and pay of members and secretary, 506.

Board may make rules and by-laws, 506.

To keep record of proceedings, and report to Assembly, 506.

Its fund deposited in banks, 506.

Treasurer to keep accounts of board. Board to examine them yearly. Clerk to aid

treasurar Hi:5 compensation, 506.

Duty of board in making: contracts, 506.

State to be stockholder in companies, when, 506.

Railroad and otner companies may enter on lands to build their works, &c, 507.

Proceedings to assess damages. Commissioners appointed, 507.

Infants, <fec, how notified, 507.

A day for commissioners to meet, appointed by court. One may adjourn from day to

day, 507.

Owners to have five days' notice of meeting, 507.

Commissioners sworn. Their oath, 507.

To meet and assess damages. May administer oaths, 507.

Damages, how assessed, 508.

Report of their proceedings made and subscribed. Form of report, 508.

Returned to court
;
proceedings thereupon, 508.

Appeal allowed, 508.

On confirmation of report and payment of damages, company to have fee, 508.

Dwelling-houses, &c, not to be condemned, 508.

Company may take materials from adjoining land, 508.

Who to value them, 509.

Proceedings to have them valued, 509.

Justice to preside at trial and render judgment, 509.

Appeal allowed, 509.

Width of land condemned for railroads, 509.

For plank-roads, canals, and turnpikes, 509.

Quantity of land allowed to be condemned for depots, &c, 509.

Railroad, cfec, crossing other roads, not to obstruct them, 509.

Company may turn roads, <fcc, 509.

Damages allowed owners on whose land roads are turned, 509.

New road made good as former one, 509.

Incorporated companies to furnish engineering bureau with maps, cfec, of improvements,

509.

Railroad and other companies to keep account of produce carried. To report to Gov-

ernor, 510.

Commissioners and freeholders paid. Costs paid by company, except, &c, 510.

No railroad, plank-road, &c, to be established, but by law. Penalty and misdemeanor

therefor, 510.

Board to appoint officers to represent the State, 510.

INTESTATES' ESTATES. See Executors and Administrators, 411.

INTOXICATION. See Religious Societies.

JAILS. See Court Houses, Prisons and Work Houses, Criminal Proceedings, Prisoners.

JOINT DEBTORS.
Parties, not summoned in action on joint contract, may be summoned after judgment, 219.

If judgment debtor die, his representatives may be summoned, 219.
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JOINT DEBTORS,
(
Continued).

Form of summons, 219.

To be accompanied by affidavit of amount due, 219,

Party summoned may answer and defend, 219.

Subsequent pleadings and proceedings same as in action, 220.

Answer and reply to be verified, 220.

JOINT TENANTS. See Estates.

JOURNALS OF ASSEMBLY See Public Printing, Secretary of State.

JUDGE S* See Constitution, Art. 4 ; Courts, Superior ; Courts, Supreme.

JUDGMENT.
Judgment defined, 191.

Judgment on failure of defendant to answer, or for excess over counter-claim, 191.

Judgment on frivolous demurrer, answer or reply, 192.

Judgment may be for, or against, any of the parties; may grant defendant affirmative

relief. Complaint may be dismissed for neglect to prosecute action. Judgment

against married women, 200.

The relief to be awarded to the plaintiff, 200.

Rates of damages, where damages are recoverable, 200.

Judgment in action for recovery of personal property, 200.

Clerk to enter judgments on judgment book, also judgments rendered in other courts,

and index them, 201.

Judgment roll, 201.

Existing suits, judgments when and how to be docketed. Secured on appeal, 201.

Judgment may be confessed for debt due or contingent liability, 220,

Statement in writing and form thereof, 220.

Judgment and execution, 220.

JURISDICTION. See Constitution, Art. 4 ; Courts, Superior ; Courts, Supreme ; M^aii
Courts ; Justices and their Jurisdiction.

JURORS. See Trials, 164 to 167, and 860, and 861.

JUSTICES AND THEIR JURISDICTION.

General provisions respecting justices of the peace. Within what time ju*ti«es to

qualify, 511.

Removal out of township for six months forfeits office, 5l2»

Resignation, 512.

May issue process and try causes, where, 512.

May accept office under the United States, 512.

Punishment on conviction of infamous crimes, &c, 512.

Filing dockets with clerks, 512.

Delivery of unfiled dockets to successor, 512.

Filing and delivery, how enforced, 512.

Summons, 512.

Civil and criminal dockets to be furnished justices, 512.

Summons, by whom issued, 512.

Service and return of summons, 513.

Jurisdiction, 513.

Where the sum exceeds two hundred dollars, 513,

Answer where title to real estate is brought in issue, 513.

Action to be dismissed, when, 513.

Another action may be brought, 513.

Docketing justices' judgment, 513.

Rules of proceeding in justice's court, 514.

60
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JUSTICES AND THEIR JURISDICTION, {Continued),

Execution on what, and from what time, a lien, 517.

Stay of execution, 517.

Security on stay of execution, 517,

Former judgment, 517.

Application for releasing, 517.

Justice's judgment removed to another county, how, 518.

Witness, penalties, &c, 518.

Provisions of Code of Civil Procedure applicable, 518.

Arrest, in what cases, 518.

Order of arrest, by whom made, 518.

Affidavit to obtain order, 518.

Provisions of Code of Civil Procedure applicable. Jury trials in justice's court, 5191

Jury list furnished to each justice, 519.

Justice to keep a jury box, 519.

Names of Jurors to be deposited in jury box, 519.

When trial by jury demanded or waived, 519.

Jury drawn and trial postponed, 519.

Summoning of jury, 519.

The jury for the trial of the cause, 519.

Challenge, 519.

What names to be returned to the jury box or destroyed, 519.

Tales jurors may be summoned, 519.

Jury sworn and empanelled. Verdict, <fcc, 520.

New trial. Appeal, 520.

Less than six may be a jury, when, 520„

Not compelled to serve out of township, 520.

Jurors serving on trial, &c, 520.

Deposit of jury fees, 520.

Adjournment after return of the jury, 520.

Process issuing from a justice of the peace in one county on a party in another county

rendered valid by endorsement of justice in defendant's county, 520.

Certificate of the clerk of the Superior Court. Entry of date, 520.

No process served under two days' notice. Appeal, 521.

Appeal. Execution, 521.

Appeal, when to be taken, 521.

When appellant not to give written notice, 521.

Judge to endorse, date, <fec, 521.

Return to the appeal, 521.

Defective return, 522.

On return to appeal, what to be done, 522.

Appeal, on what to be heard, 522.

Execution of judgment, how to be stayed, 522.

May give bond, &c, 522.

Same, undertaking to be given, 522.

Same, delivery and service of order, on whom, 522.

Restitution, 522.

Costs, how awarded, 522.

Forms to be used in justice's court, 523.

See Criminal Proceedings, 328 to 332 ; Landlord and Tenant.

KEEPER OF CAPITOL. See Capitol, dbc.
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KEEPERS OF PUBLIC ARMS. See Public Arms.

KEEPERS OF PUBLIC MILLS. See Mills ; Roads, Ferries and Bridges, Trials.

LANDLORD AND TENANT.
Guardian of infant may lease to end of current year of full age ; but not to lease without.

<fcc., 552.

When lease shall be in writing, 552.

Lessors not partners with lessees unless they so contract, 553.

Formal demand of rent not necessary to create a forfeiture when there is a proviso for

re-entry, 553.

Right to recover for use and occupation, when, 553.

Rents apportioned when the estate of the lessor terminates, 553.

When person entitled to rents limited in succession dies, to whom payment is to be

made, 553.

When lease of farming lands determines during current year, tenant to hold to end of

year in lieu of emblements, 553.

What length of notice required to terminate tenancy, 554.

Tenant not liable for damages for accidental fire, 554.

Agreement to repair, how construed, 554.

In case of accidental damage lessee may surrender his estate, 554.

Possession of crops deemed vested in lessors in certain cases, 554.

When money rent reserved, lessor shall have like remedy, 555.

Removal of crop by lessee without notice a misdemeanor, 555.

Lessors mining and getting timber entitled to the remedies given by section fourteen,

.

555.

On conveyance of the reversion, &c, no attornment necessary, 555.

Right of grantees of reversions and tenants of particular estates, 555.

Tenants who hold over may be dispossessed, when, 555.

When summons shall issue. Oath of lessor, 556.

Officer to serve summons, how, 556.

What justice to do if defendant fail to appear or deny allegation, 556.

What to be done if both parties require a trial by jury, 556.

Powers of justices same as on other trials, 557.

Either party may appeal. Bond to be given, 557.

What to be done if defendant tenders rent in arrear and costs, 557.

If proceedings quashed, judgment of restitution, 557.

Damages may be recovered for occupation till time of trial, 557.

Costs to successful party, 557.

Defendant may recover damages for his removal from possession, 557.

Remedy given to the lessor when the tenant deserts premises, 557.

What forms sufficient, 558.

Forms of proceeding before a justice of the peace for the summary ejectment of a tenant

holding over, 558.

LANDS. See Entries and Grants, Executors and Administrators, Executions, Revenue.

LARCENY. See Crimes and Punishments, 297.

LAW. See Battle's Revisal, Common Law, Officers, General Assembly, Statutes, Public Printing,

LAWS OF OTHER STATES. See Appendix.

LAWYERS. See Attorneys at Law.

LEAP YEAR. See Statutes.

LEASES. See Deeds and Conveyances.

LEGACIES. See Executors and Administrators; Wills.

LEGITIMATION. See Bastard Children.
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LETTERS PATENT. See Actions.

LIBEL. See Criminal Proceedings., 337.

LIBRARIES. See Pxiblic Libraries.

LIENS OF MECHANICS AND OTHERS.
Liens on buildings, &c, 563.

Liens on crops, &c, 563.

Personal property subject to lien, 563.

Claims, where filed, 563.

To be brought before magistrate in case of disagreement, 564.

What rights not affected, 564. '

m

Costs allowed to either party, 564.

Defendant entitled to set off, 564.

When notice of lien filed, 564.

Proceedings to enforce lien, in what courts and in what time, 564.

Executions, 564.

Order in which liens to be paid, 564.

How liens discharged, 565.

Justices' judgment, 565.

When remedy by attachment, 565.

Laborer'3 share of crop not liable to execution against employer, 565.

Owners of stud-horses, &c, to have a lien on colt, &c, 565.

Colt not exempt from execution, &c, 565.

Lien on crop in favor of those making advances, 565.

Warrant of sheriffs to seize the crop on affidavit that the lien is about to be defeated. Pro-

viso. Further proviso, 566.

LIGHT-HOUSES.
United States may purchase lands to erect light-houses, &c. Proviso, 566.

Deeds to be recorded, 567.

Exemption from taxation, 567.

Officers of the State may execute process on such lands, 567.

Conditions of consent. Proviso, 567.

LIMITATIONS.
Time of commencing actions in general, 146.

Period of limitation ; objection must be taken by answer, 147.

When the State will not sue. Thirty years' possession. Twenty-one years' possession under
colorable title, 147.

Such possession valid against claimants under the State, 147.

When persons having title must sue, 147.

Proviso in case of judgment for plaintiff reversed, &c., 14*7.

Seizin within twenty years when necessary, 148.

When adverse possession for twenty years, 146.

Action after entry, 148.

Possession presumed. Occupation when deemed under legal title, 148,

Relation of landlord and tenant, 148.

Persons under disabilities, 148.

Cumulative disabilities, 149.

Railroads, &c., not barred, 149.

Periods of limitation prescribed, 149.

Ten years, 149.

Seven years, 149.

Six years, 150.

Three years, 150. ' *

One year, 150.

Six months, 151.

Action for other relief, 151.

Limitations to apply to actions by the State, 151.
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LIMITATIONS, (Continued).

Action upon an account current ; the statute begins to run, when, 151.

When action deemed commenced, 151.

Exception—defendant out of the State, 151.

Exceptions—persons under difficulties, 151.

Death of a person entitled before limitation expires, 151.

Actions by aliens ; time of war not counted, 152.

When judgment reversed, &c, 152.

Time of stay by injunction, not counted, 152.

Time during controversy about probate of will, &c, not counted, 152.

Disability must exist when the right of action accrued, 152.

When several disabilities ;
all must be removed, 152.

Acknowledgment by partner, &c, after dissolution, 152.

Acknowledgment or new promise must be in writing, 152.

Co-tenants ; when some barred, others not, 152.

This title not applicable to bills, &c, of corporations, or to bank notes, 153.

Nor to actions against directors, &c. of moneyed corporations or banking associations; lim-

itation in such cases prescribed, 153.

Certain suits against banks barred, 153.

LIMITED PARTNERSHIPS.
Limited partnerships may be formed, 568.

General may unite with special partners, 568.

Certificate must be signed. What it must show, 568.

Certificate must be acknowledged and registered, 568.

Where to be registered, 568.

Oaths to be made of the sums contributed, 568,

Certificates, &c, to be essential, 569.

Effect of false statement, 569.

Terms of partnership must be published, 569.

Affidavits of publication to be filed, 569.

Renewals and continuances must be certified, &c, 569.

Alteration in names, &c, to work a dissolution, 569.

Name of firm, what to be, 569.

Suits, how to be conducted, 569.

Special stock not to be withdrawn, 569.

When special stock to be returned, 570.

Special partner may examine into business, 570.

Partners liable to account with each other, 570.

Effect of fraud by a partner, 570.

Effect of bankruptcy, 570.

How partnership to be dissolved, 570.

Clerk's and register's fees, 570.

LITERARY FUND AND COMMON SCHOOLS.
Treasurer to keep accounts of receipts, (fee. and to report to General Assembly, 572.

Duty of board in having swamp lands surveyed, drained, &c, 572.

"Written consent of owners to vest title in corporation, 572.

When owners refuse, how corporation to proceed, 572.

Lands of persons improved by canal, <fec, to pay for portion of expense, 572.

Board may appoint an engineer, surveyor, <fcc, 573.

May enter upon any lands for surveying, &c. Titles to swamp lands not registered

vested in corporation. Proviso, 573.

May sell reclaimed lands. Proceeds of and entry-money to become principal, 573.

Shall expend no money to reclaim lands, unless, <fcc., 573.

May employ counsel and compromise suits, 573.

May buy or exchange lands, 574.
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LITERARY FUND AND COMMON SCHOOLS, (Continued).

Turnpike from Plymouth to Pungo river, 574.

Amount appropriated. Contractor to give bond. How land may be condemned for

road, 574.

Board may contaibute lands for a canal from Waccamaw river to Little river, 574.

Appropriation of $5,000 for opening Open Ground Prairie, 575.

Forfeitures of land by persons failing to pay tax, 575.

Agent of swamp lands appointed, 575.

His duties, 575.

May be removed. Compensation, 575.

Board may procure others to prosecute suits and share the recovery, 576.

Presumption of title in favor of literary board or their assigns, 576.

Board barred by time, only when State is, 576.

No sale of swamp lands to be made except by authority of the General Assembly, 576.

No loan to be made, except, <fec, 576.

Board of education authorized to sell, cfec, when, 576.

Certain powers to be reserved to State, <fec, 576.

Meetings of board of education, 577.

Investment of funds, 577.

Auditor to keep separate accounts, 577.

Treasurer, 577.

Special deposits. County boards, 577.

Chairman, &c, of county board, 577.

Powers and duty of county board, 577.

Treasurer of county board. Bond, 577.

Orders upon county treasurer, 578.

Secretary, 578.

Appeal from county board, 578.

Meetings of county board, 578.

/^Board of examiners, 578.

Duty of examiners. Certificates to applicants, 578.

Catalogue of teachers, 579.

School committee. Vancaucy, 579.

School committee to be corporate, 579.

Duty of committee, 579.

To lay off townships. Proviso, 579.

Boundaries of districts. Separate schools, 580.

Committees may receive gifts, grants, &c, for the use of schools. Deeds, &c, 580.

Sites of school houses. When unable to obtain sites to report to commissioners. Com-

missioners to appoint assessors, 580.

| Public schools, 581.

Tax for the support of public schools. Proviso, 581.

Employment of teachers. Proviso, 581.

Committee to make report of amount necessary for schools, 582.

School year, 582.

Teachers to keep registers. Teachers to make report, 582.

Teachers to make statement, 582.

Appertiournent of school funds, 582.

Report of county treasurers, 583.

Duty of teachers, 583.

Course of study, 583.
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LITERARY FUND AND COMMON SCHOOLS, {Continued).

School laws to be published, 583.

State and county capitation taxes. Proviso, 584.

Overplus of funds, 584.

School taxes, 584.

Report of secretary of county board. Penalty for failing to report, 584.

'Commissions of treasurers, 585.

Committees exempt from militia duty, &c. Oath, 585.

School fund paid to county treasurers, 585.

Apportionment of funds, 585.

Compensation of examiners, 585.

Disturbance of schools, &c, forbidden, 585.

Duty of township school committees, 586.

LOCK KEEPERS. See Roads, Ferries and Bridges.

LOTTERIES. See Crimes and Punishments, 306.

LUNATICS. See Idiots and Lunatics, Asylums.

MAD DOGS. See Dogs.

MAIL CARRIERS. See Roads, Ferries and Bridges.

MAIM. See Crimes and Punishments, 295, 301.

MANDAMUS. See Actions, 237.

MANSLAUGHTER. See Crimes and Punishments, 297.

MARKS. See Cattle and other Stock / Crimes and Punishments, 303, 31

L

MARRIAGE AND MARRIAGE CONTRACTS.
Who may contract a marriage, 587.

Who may not. Proviso. 587.

What necessary to a valid marriage, 587.

Ministers, &c., not to celebrate a marriage unless license be delivered, 587.

License, when issued by register of deeds. Consent of relation in writing necessary for li-

cense, when, 587.

Form of license. Particulars of form. Certificate of marriage, 588.

Penalty on register for issuing license unlawfully, 589.

Penalty on minister or officer marrying without a license, 589.

Register of deeds to keep a book of marriages. Manner of recording marriages, 589.

Penalty on register for failure to record license and return, 589,

Marriage settlements void as to existing creditors, 589.

Marriage settlements void except from registration, 596.

Husband does not become liable for wife's debt, 590.

Liability of wife continues, 590.

In actions against wile copy of summons to be served on husband. Judgment not rendered

against husband, 590.

Husband may be ordered to pay costs or dis charged from defence, 590.

Wife not capable of contracting without her husband unless a free trader, 590.

Married woman may become a f»ee trader, 590.

How. Written form of free traders, 590.

A free trader from date of registration, 591.

Copy from register's books evidence, 591.

How she may cease to be a free trader. Public notification given, 591.

Woman living separate from her husband may be a free trader, 591.

Wife abandoned, &c, by her husband, 591.

Husband liable jointly with wife for torts and costs and fines in criminal actions, 591.

What leases, &c, by wife valid and what not without privy examination, 591.

What contracts between husband and wife not valid without the sanction of the judge, &c,
592.

What contracts between hus"band and wife valid, 592.



952 INDEX.,

MARRIAGE AND MARRIAGE CONTRACTS, (Continued).

Savings from separate estates of wife, 592.

Husband tenant by courtesy, when, 592.

Power of married women to make a will, 592.

How personal estate of a married woman intestate shall be distributed, 593.

Real estate of wife not to be sold or leased without her consent. Husband's interest exempt

from execution, 593.

Feme may insure husband's life and will the interest. If she survives, to be assets to pay

his debts in certain cases, 594.

See Divorce and Alimony ; Deeds and Conveyances.

MASTER AND SERVANT.
Persons enticing servant from employ may be sued, 594.

Additional penaltjr, 594.

MEASURES. See Weights and Measures.

MEMBERS OF ASSEMBLY. See Constitution, Art. II; General Assembly.

MEMBERS OF CONGRESS. See Congress.

MILE MARKS. See Roads, Ferries and Bridges ; Crimes and Punishments, 300.

MILITIA.

Of whom composed. Exemptions, 596.

How divided. 596.

United States army regulations to govern, 596.

Adjutant General to be appointed, 596.

Officers how commissioned, 596.

Officers to take oath, 596.

White and colored militia in distinct companies, 596.

Who exempted from duty, 596.

Members of fire companies exempted. Also persons of conscientious scruples, 597.

Further exemptions from militia duty, 597.

Officers to enroll and make return of exempts, 597.

Persons enrolled to equip themselves. Forfeitures for neglecting to equip, 598.

How infantry shall be divided, 598.

Regiments and brigades and divisions, how distinguished, 598.

Officers of infantry, their grade and how appointed, 602.

Governor may appoint four aids-de-camp, 602.

Uniform of officers, 602.

Officers to hold commissions three years, and equip within one. Penalty, 602.

To give notice of their absence, 60S.

To deliver to their successors money or papers, 603.

Rules of discipline. • Adjutant general to distribute Upton's tactics, and how, 603.

Captains' districts, how laid off. Boundary lines in regiments of same county, how al-

tered, 603.

Regulations as to company musters, 604.

Company courts martial. How to proceed. Appeal allowed. Execution from courts

martial; how and to whom issued. Penalty on sheriff or constable for neglect,

604.

Company musicians, how appointed; their privileges, 605.

Road hands not ro be ordered out on muster day, 606.

Captains to make returns, when, 606.

Regimental or battalion musters. Where held. Duty of colonel. Penalty for neglect

of duty, 606.

Penalty on officers failing to attend reviews or musters, 606.

Commandants of regiments, <fcc, to give notice of reviews, &c, 606.
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MILITIA, (Continued).

Commissioned officers of regiments, dec., to exercise day before review. Penalty for

failure, 606.

Penalty on officers and privates for misbehaving, 607.

Persons on muster ground failing to do duty, arrested, 607.

Attending muster, exempt from arrest in civil cases. Not to pay tolls or ferriages, 607.

Regimental and battalion courts martial. Their power and duties, 608.

Duty of pay masters, 608.

Officers' oath on court martial, 609.

Proceedings against delinquents, 609.

Courts martial may adjourn, 609.

Duties of officers as to fines. Penalty for default on captains, 610.

Returns by commandants of regiments, 610.

Duties of generals as to reviews, 610.

Returns by brigadier and major-generals, 610.

Penalty on general officers, &c, failing to review or muster; or to make returns, or be

equipped. No officer to be deprived of his commission without trial, 610.

Duty of Adjutant General, 611.

In certain cases returns and orders sent through postoffice, 612.

Governor may remit fines and ponalties, 612.

Regiments of cavalry, how formed, &c, 612.

Troops of cavalry, when to muster, and how returns made. Who to command when

mustering with infantry, 613.

Field officers of cavalry to review and make returns, 613.

Cavalry courts martial to be held, 614.

Fines of cavalry officers and privates, same as in infantry, 614.

Cavalry fines, how appropriated, 614.

Duties of adjutants of regiments, 614.

Certain sections of this chapter to apply to cavalry, 614.

Commissions in cavalry, 616.

Volunteer companies of artillery, &c, may be formed, 615.

May choose their uniform. To be under the commander of the regiment, and do duty,

Ac, 615.

Regiments of volunteer companies may be formed. Field officers of, how chosen, 615.

Captains, lieutenants, non-commissioned officers, how elected or appointed, 615.

Company to muster once in three months. May make rules for their government, 615.

Officers of volunteer regiments to make returns, 615.

Volunteers not to return to infantry, but by permission, &c. Shall serve in infantry

till they equip, 616.

Volunteer regiments to be reviewed, 616.

Vacancies in field officers of, how filled, 616.

Certain sections concerning infantry to apply to artillery, tfce., 616.

General courts martial, how appointed and held, 616.

Officers of, how selected, 617.

Rank of the officers, 617.

Officers of, regularly detailed, 617.

How detailed, 617.

Courts martial, how constituted, 617.

Officers of, how to rank; to be sworn, 618.

Witnesses, how summoned, 618.

How sworn, 618.
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MILITIA, {Continued).

Rules for courts martial. Penalty on officers, for not attending, 618.

Duty of judge advocate, 619.

Proceedings against officers arrested, refusing to attend, 619.

Perjury before courts martial, 619.

For what conduct officer cashiered, 620.

Detachments of militia for United States service, 620.

Substitutes received, 620.

Vacancies in detachments, under rank of field officers, how supplied, 620.

A militia-man after one tour, exempt, &c, 620.

Penalty for neglecting duty when ordered out by civil authority. 620.

Seven justices may call out militia in invasion or insurrection, 620.

Duty of officer on such requisition, 621.

Commanding officer called out, to notify his superior. Superior to notify the Gover

nor, 621.

Three justices may order out militia to suppress outlawed persons, 621.

Militia called into service to be paid, 621. \

By whom paid, 621.

Pay of militia in service, 622.

Punishment for refusing to appear on call or alarm given, 622.

Punishment for desertion, 622.

How volunteer companies may be incorporated, 622.

Privates by ten years' service in such company relieved from further duty, 623.

Commissioned officers exempt by eight years' service, 623.

Arms, how procured when brigadier-general dead or absent, 623.

Private acts in relation to militia not repealed, 623.

See Public Arms ; Pensions ; Poor,

MILLS.

What shall be public mills, 624.

Millers to grind according to turn. What tolls to be taken, 624.

Measures to be kept in mills. False measures indictable, 624.

How persons wishing to build a water mill to proceed, 624.

Court to appoint three commissioners, 624,

The third commissioner to notify meeting and preside, 624.

Dut}T of commissioners, 625.

What their report to contain, 625.

When mill shall not be allowed, 625.

Power of court on return of report, 625. x

Duty of persons to whom leave is granted, 625.

Time to build or repair water mill, 625.

Remedy for persons injured by the erection of a nfilt, 626.

Court to appoint commissioners, 626.

Duty of commissioners, 626.

Parties to be notified of meeting of commissioners,- 626.

When yearly damages as high as twenty dollars, 626.

If judgment against plaintiff; if for plaintiff, 627.

Pay of commissioners, 62V.

MINES.
Conveyance of water for mining purposes. Application made to justices of the peace,

627.

Time of notice. Copy of notice delivered to owner of laud, 627.
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MINES, (Continued).

Character of application, 627.

Jurors appointed to assess damages, 628.

Oaths administered, 628.

Appeals to Superior Cout, 628.

Right of applicant. Proviso, 628.

Registration of assessment, 628.

Compensation to appraiser, 628.

Pee of justice, 628.

Fee of sheriff, 628.

Obstruction of drains a misdemeanor, 628.

MISDEMEANORS. See Crimes and Punishments, 313.

MISTAKE, relief in case of. See Amendments, 173.

MONEY REMAINING IN THE HANDS OF CLERKS AND OTHERS.
Clerks, <tc, of all courts to make statement of moneys remaining in hand three yea^s

;

unless detained by order of court. And publish the same at court-house door. To

whom statement sent, 629.

Moneys to be paid to certain public officers, 629.

Clerks failing to render account, <fec, to be sued. Penalty $100. Where suit brought,

629.

Clerks, <fcc, admitting money in hand, and failing to pay, how proceeded against, 630.

Sheriff to account for such moneys, in like manner as clerks, 630.

Moneys may be used by the public till called for by owners, 630.

MONTH. See Statutes.

MONUMENTS. See Crimes and Punishments, 310.

MORTGAGES. See Deeds and Conveyances, JExecutors and Administrators.

MOTIONS AND ORDERS.
Definition of an order, 230.

Definition of a motion. Motions how and where made. Stay of proceedings, compelling

parties to testify. Decision on motion, 230.

Notice of motion, 231.

MUTE, standing mute. See Criminal Proceedings, 338.

MUTES. See Asylums.

NAMES.
Names changed by Superior Court, 630.

NATURALIZATION.
Laws of Congress concerning. See Appendix.

NAVIGATION". See Pilots ; Roads, Ferries and Bridges; Rivers and Creeks.

NEGOTIABLE SECURITIES. Sea Pills, Bonds and Promissory Notes.

NEW TRIAL. See Criminal Proceedings, 339 ; Justices and their Jurisdiction.

NONSUIT. See Practice.

NOTARIES.
Notaries appointed by Governor. Qualified in the Superior Court, 630.

Duplicate commission issued, one part to be filed in the office of the clerk of the 'Supe-

rior Court, 630.

Clerks to act as notaries and certify under seal of office, 630

Notaries may take probate of deeds, &c, and act as commissioners of affidavits, 630.

Fees of notaries, 630.

See Commissioners of Affidavits.

NOTICES. See Practice.

NUISANCES. See Actions
;
Quarantine and Health ; Towns.
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NUMBER. See Statutes.

OATHS.
Oaths, how administered, 632.

Persons scrupulous of laying hands on the Scriptures, sworn with uplifted hand, 632.

Quakers, Moravians, Dunkers and Mennonists to be affirmed, 633.

Oaths or affirmations to support the Constitution of the United States and of this State

taken by all officers, 633.

Oath to support the Constitution of the United States, 633.

Oaths of sundry persons, 633.

1. Of administrator, 634.

2. attorney at law, 634.

3. book debt oath, 634.

4. book debt oath for an executor and administrator, 634.

5. commissioners allotting year's provision, 634.

6. commissioner dividing and allotting real estate, 634.

7. commissioner of wrecks, 635.

8. constable, 635.

9. entry-taker, 635.

10. executor, 635.

11. finance committee, 635.

12. inspector of flour, 636.

13. inspector of tobacco, 636.

14. inspector of other articles than tobacco or flour, 636.

15. foreman of grand jury, 636.

16. grand jurors, 637.

17. officers attending grand jury, 637.

18. officer charged with a jury, 637.

19. petit jury in a capital case, 637.

20. petit jury in criminal cases not capital, 637.

21. jury in civil cases, 637.

22. jury laying off dower, 638.

23. jurJ to assess damages for overflowing lands, 638.

24. jury to lay off and assess damages for road, 638.

25. processioner, 638.

26. ranger, 638.

27. register, 638.

28. standard keeper, 639.

29. stray valuers, 639.

30. county surveyor, 639.

31. tobacco picker. 639.

32. county treasurer, 639.

33. trustees of townships, 639.

34. witness to go before grand jury, 640.

35. witness in a capital trial, 640.

36. witness on a traverse, 640.

87. witness in civil cases, 640.

38. witness to prove a will, 640.

39. Form of oath for other persons, 640.

Deputies to administer oath when their principals may, 640.

See Constitution for oaths of oilier officers.
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OFFICERS OF THE STATE—THEIR POWERS AND DUTIES.

Public officers, 642.

Legal powers not defined, 642.

Legislative officers : Senators. Representatives. Speaker. Clerks. Doorkeepers. Sub-

ordinates, 642.

Elections and term of office of Senators, 643.

Elections and term of office cf Representatives, 643.

How other officers chosen, 643.

Term of office of clerks and doorkeepers, 643.

Duty of Lieutenant Governor, 643.

Powers of committee of investigation, 643.

Penalty for failing to give evidence, 643.

May administer oaths, 643.

Penalty for false swearing, 643.

How persons may make application, 643.

Party may appeal, 643.

Secretary to have laws printed, 644.

Names to be prefixed, 644.

Distribution of laws, 644.

When selling books a misdemeanor, 644.

Executive officers : Civil. Military, 644.

Civil executive officers : General. Special. Local, 644.

Governor. Lieutenant Governor. Private Secretary. Secretary of State, Auditor.

Treasurer. Attorney General. Superintendent of Public Instruction. Govern-

or's Council, 644.

Governor and Lieutenant Governor, when and how elected, Contested elections, 645.

Powers and duty of Governor : Supervise conduct, Ac. See offices filled, (fee. Make
appointments Official organ. Custodian of seal. May direct Attorney Gen-

eral, Ac, 645.

Governor to send, copies of statutes, Ac, 645.

To keep the following records : Register of pardons. Register of other applications, 645,

Records, Ac, to be preserved, 646.

Others performing duties of Governor, 646.

Residence of Governor, 646.

Dwelling of Governor. Private Secretary, 646.

Letter books deposited, Ac, 646.

Seal of State, 646.

When new seal procured, 646.

Treasurer to pay expenses, 646.

Putting seal to papers, 646.

Day of Thanksgiving, 647.

Council, 647.

How applications for pardon made. What to contain, 647.

Secretary of State charged with custody of statutes, Ac, 647.

His bond, where deposited, 647.

Office hours, 647.

His duties : To attend Legislature, Ac. To attend the Governor. To receive mort^

gages, &c. To receive depositions, Ac. To distribute statutes, Ac. To distri-

bute acts of Congress. Receipt book for grants, 647.

To have statutes bound, Ac, 648.

To transmit documents, Ac, at the expense of the State, 648,
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OFFICERS OF THE STATE—THEIR POWERS AND DUTIES, {Continued).

To purchase stationery, 648.

To purchase books on requisition, 648.

Justice's dockets, 648.

Books at actual cost, 649.

To furnish blank forms for estimates, 649.

Secretary to submit estimates, 649.

Register of deeds to include Superior Court clerk, 649.

Auditor and Treasurer to review estimates, 649.

Requisitions approved, 649.

Sealed proposals to be sent to Secretary, 649.

No stationery furnished except as herein provided, 649.

Secretary to furnish amount of stationery to Auditor, 649.

Auditor, his duties: To superintend fiscal concerns. To report to the General Assem-

bly. Suggest plans. Keep accounts. Examine accounts. Collect moneys. Ex-

amine claims. To require persons to settle, cfec To draw warrants. To keep

leases, (fee. To keep certificates, <fce. To procure statements of deposit. To

countersign checks, cfec. To keep accounts between State and Treasurer. To ex-

amine bank book kept by Treasurer, cfec, 650.

to require statements, &c, 651."

power to require oath, 651.

may draw warrant, 651.

with consent may release, 651.

when property sold under foreclosure, 651.

office hours, 651.1

office room, 651.

Treasurer, his duties: To receive money. To keep bank book. Pay warrants, &c, 652.

Banks to transmit statement, <kc, 652.

Treasurer not to draw, cfec., 652.

To give bond, 652.

Deputy Treasurer, 652.

Accounts to be closed, when, 652.

Commissioners to examine vouchers, 652.

In case of death or resignation, 652.

Office hours. Office room, 653.

AttornejT-General, his duties: To defend actions, <fcc. Shall defend and prosecute,

when. Advise solicitors, cfec., when. Give an opinion. To pay moneys, when,

653.

Supreme Court Reporter abolished. Attorney-General to fulfil duties, 653.

General provisions concerning the Superintendent of Public Instruction. Where to keep

office, seals, cfec, 653.

Office room, 654.

Shall direct operations of schools, 654.

Report to Governor, cfec, 654.

Report to contain statement, <fcc., 654.

To correspond, cfec, 654.

To acquaint himself with wants of education, cfec, 654.

To apportion school moneys, 654.

To prepare forms, cfec, 654.

To file printed and manuscript reports, cfec, 655.

To be ex officio one of the directors of the asylums, 655.
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OFFICERS OF THE STATE—THEIR POWERS AND DUTIES, {Continued).

To deliver over papers, &c, when, 655.

OFFICES.

No person to hold office contrary to the Constitution. Penalty $200, 655.

Contracts for office void, 655. i

, Sheriffs, &c, sworn into office, considered rightfully in until, (fee. Sheriffs, clerks and

registers to hold until successors appointed, 655.

All officers to, take oath before acting. Penalty $500 and ejection from office, 655,

OFFICIAL BONDS.
When official bonds to be renewed, 656.

Vacancy on failure to renew, 656.

Surety on official bonds, 656.

Approval, execution and custody of official bonds, 657.

Clerk of board to record name of Commissioners present, 657.

Commissioners liable as surety, when, 657.

Commissioners liable to indictment also, 657.

Copy of record, evidence, 657.

Penalty on officers not giving bond before acting, 657-

Suit on official bonds brought by injured persons, 657.

Complaint must show relator, 658.

Sheriff and constable liable for whole debt, when, 658.

Remedy before justice of the peace on bond, 658.

Summary remedy in Superior Court, when, 658.

Damages of twelve per cent, on money detained, 658.

Irregularity in taking or in form of bonds not to invalidate such bonds. Proviso, 658.

ORDERS. See Motions.

ORDINARIES AND INNS.

License to keep inn, tavern, or ordinary, how obtained. Bond given. Its condition,

659.

The clerk of the board shall record the names of the commissioneas present at the time

of taking such bond and issuing a license, 659.

Rates of charges established by commissioners. Duty of ordinary keepers, 659.

Ordinary keeper, or retailer, not to credit for liquors over ten dollars, 660.

Penalty on ordinary keepers, entertaining sailors, (fee, 660.

License to retail spirituous liquors, how obtained, 660.

Houses of private entertainment excepted from first section, 660.

ORPHANS, See Adoption of Minor Children ; Apprentices ; Guardian and Ward,

OVERSEERS.
Overseer leaving employer to forfeit wages, 660.

OVERSEERS OF RIVERS. See Rivers and Creeks.

OVERSEERS OF ROADS. See Roads, Ferries and Bridges.

OYER AND TERMINER. See Courts, Superior, 144.

OYSTERS AND OTHER FISH.

Trafficking in terrapins made unlawful, 661.

Penalty for using dragnets in Pamlico Sound to catch terrapins ; or instruments, except

tongs, to take oysters, unless, <fec, 661.

Net, &c, not to be used in half mile of marshes between Croatan and Pamlico Sounds,

661.

Non-residents forbid to fish, for sale, in waters of the State. Proviso, 661.

Penalty therefor, $100, 662.

In what direction nets to be set in Pamlico Sound, 662.
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OYSTERS AND OTHER FISH, {Continued).

Fishing stakes in Pamlico ami Albemarle Sounds, &c, to be removed by June, 662.

Masters of vessels wantonly injuring seines or nets, penalty on, 662.

Fish offal not to be cast into navigable waters, &c, 662.

Penalty for setting nets across navigable waters, or obstructing fish, 662.

For erecting stand, (fee, in waters required to be left open for passage of fish, or not

keeping slopes open, 662.

Offences herein created, indictable, 663.

How oyster and clam beds may be planted, 66b.

Superior Courts authorized to grant license to make oyster or clam beds, 663.

Injuring such beds a misdemeanor, 663.

Penalty for injuring such beds, 663.

PARDON. See Amnesty and Pardon, Officers, 647.

PARENT. See Descents ; Executors and Administrators.

PARTIES.
Party in interest to sue. Action by grantee of land held adversely. Assignment of

thing in action, 153.

Action by and against a married woman, 154.

Action by executor, trustee, &c.
t
154.

Infant to appear by guardian, 154.

Appointment of guardian in particular action, 154.

Guardians ad litem to file answer. Costs, 155.

Who to be plaintiff, 165.

Who to be defendant, 155.

Parties t© be joined, &c, 155.

Parties to bills and notes, &c, 155.

Suits brought against joint contractors, 155.

Existing suits ; action when not to abate, 155.

Court may determine controversy and interpleader, 156.

See Adoption of Minor Children ; Examination of Parties and Witnesses; Joint Debtor*,

PARTITION.
Appointment of commissioners, 664.

Oaths of commissioners, 664.

Duty of commissioners, 664.

May employ a surveyor, 665.

Report of commissioners, 665.

Decree of confirmation. Effect of, 665.

Where land lies in several counties, 665.

Sums to bear interest, 665.

Sums charged on minors, when payable, 665.

Compensation of commissioners. Penalty, 665.

Costs, how paid, 665.

Sale of real estate, application how to be made, 666.

When sale to be ordered, and terms, 666.

Notice of sale, 666.

Who authorized to sell, 666.

Lands required to be sold for public purposes. Procedure, 666.

Proceeds to be secured to certain persons, 666.

Dower may be apportioned, when, 666.

Compensation of persons appointed to sell, 667.

Proceedings when lands lie partly in this State and partly in another, 667.
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PARTITION", (Continue. i).

Court may decree partition, 667.

Commissioners to be appointed, their duty; final decree. Court shall compel parties to

execute and deliver deeds. When court to declare decree conclusive, 667.

Decree for partition in another State when enforced in this State, 668.

Judge to decide in reference to law passed by another State, 669.

Time allowed married women, infants, &c, 669.

Pay of commissioners, 669.

Partition of personal property, how made, 6*70.

Report, confirmation thereof, 6*70.

When sale ordered, 670.

Notice of sale, Ac, 670.

Confirmation and effect of deed, 670.

Compensation of commissioners, <fec, 670.

Procedure as in special proceedings, 670.

PARTNERSHIP. See Limited Partnerships ; Joint Tenants; Limitations.

PEDDLERS. See Crimes and Punishments, 301 ; Revenue.

PENALTIES. See Criminal Proceedings, 340.

PENITENTIARY.
Penitentiary near Raleigh, 671.

Stockade and cells for convicts. Walls, &c, 671.

Lands, &c, may he taken, 672.

Commissioners appointed. To select and purchase a site. Proviso, 672.

Treasurer to pay commissioners. Requisitions signed by commissioner, 672.

Labor of convicts, 673.

Bond of commissioners. To make contracts, &c. Architects and other officers, 673.

Architects, &c, 673.

Governor to fill vacancies, 673.

Governor to order convicts, &c. Proviso, 674.

Offices of commissioners and others abolished, 874.

Board of directors, 674.

Warden and subordinate officers, 674.

Compensation to board and officers, 674.

Vacancies in board, 674.

Powers of commissioners conferred on directors, 674.

Transfers by commissioners, 674.

Election of directors, 674.

Contracts and awards, 675.

Suspension of building penitentiary, 675.

Inspection of work by practical architect. Condemnation of work done not according to

contract, 675.

Architect required to give bond, 675.

Former contractors not allowed to resume work, 675.

Sum appropriated for erection of wall, &c. Convict labor required, 676.

Materials for work under former contracts not receivable, 676.

Deductions of money in certain cases, 676.

Farming out convicts. Guard to be provided. Bond for safe keeping. Proviso, 676=

Guard enlisted. Compensation, 676.

Any surplus of money may be applied to the maintenance of convicts, 676.

Compensation for apprehending escaped convicts, 676.

Brick to be made, 677.

Steward of institution, 677.

Pay of directors, 677.

Convict labor, 677.

61
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PENITENTIARY, {Continued).

Engineer, 677.

Iron doors, 677.

One wing of building to be finished, 677.

Brick for colored asylum, 677.

Expense of convicts while waiting transfer, 678.

Sheriff to make out account, &c, 678.

When sheriff to send prisoner, 678.

"When certain convicts to be received in penitentiary, 678.

Convicts to be received as soon as practicable, 678.

State not liable for expense until convicts are in penitentiary, 678.

Comity commissioners may employ convicts, when. Powers conferred on officers in charge

of convicts, 678.

Further powers of commissioners, 679.

When convict to be transferred to insane asylum, 679.

Persons convicted in United States Courts may be imprisoned in the penitentiary, 679.

Convicts to be received in penitentiary, 679.

PENSIONS.
Pensions allowed persons disabled in militia service, and their widows and orphans.

Mode of procuring same, 680.

PERJURY. See Crimes and Punishments, 301, and Criminal Proceedings, S35.

PERSONAL PROPERTY EXEMPTIONS. See Homesteads.

PHYSICIANS. See Coroners.

PILOTS.
Commissioners of navigation, how appointed, by mayor, <fcc., of Wilmington, 681.

How styled. To fill vacancies, and appoint a clerk. To establish, &c, fees of pilots.

. To have authority concerning navigation of the river, &c, 682.

Harbor master appointed, 682.

Pilot stations and pilotage, &c, regulated by commissioners, 682.

Pilots appointed by board, 682.

When board shall grant license to pilots, 683.

To grant three classes of licenses, 683.

Bond given by pilots. 683.

Commission granted to pilots, when, 683.

Number of pilots regulated, &c, 683.

Board may cancel license, 683.

Disputes between masters and pilots, decided by board. Warrant for pilotage, forfeiture,

<fec, may be issued by one of the commissioners. Jurisdiction not to exceed sixty

dollars. May summon witnesses, and administer oaths, 683.

•Stay of execution not allowed. Appeals allowed, 684.

Commissioners of navigation to fix rates of pilotage, 684.

Same, continued, 684.

Apprentice not to act as pilot, when, 684.

Rate of pilotage when vessel is detained, 684.

When master of vessel need not take pilot, 685.

Notice given when rates of pilotage altered, 685.

Number of boats to be prescribed for pilots, 685.

Rights of pilots as to Main and New Inlet bars of Cape Fear, 685.

Apprentices to be kept by pilots, 685.

Penalty on pilots not attending when requested. Proviso, 685.

Pilots refused, entitled to full pay, 686.

One third fees only, due to pilots, in certain cases, 686.

Pilotage, when vessel deepened or lightened, 686.
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PILOTS, (Continued).

Pilot entitled to full pay though refused, when, 686.

Of sixty tons, coming- into Cape Fear river for coal exempt, if they hoist a prescribed

flag. Outward bound coal vessels also. Penalty on captains, <fcc., falsely hoist-

ing flag of coal vessels, 686.

Penalty on coal vessels not raising flag, 687.

Pilotage of, not to be altered, <fcc, 687.

Commissioners of navigation for Newbern, Washington, and Edenton, yearly appointed.

Mode of appointing. Vacancies, how filled, fi 87.

Power of commissioners, 687.

Commissioners of Washington, a body corporate. Their style and powers. May pro-

vide for receiving persons in quarantine. Employ physician, <fec., 687,

Commissioners appointed for the ports of Ocracoke and Hatteras. Meeting of board

triennially. To keep an office at Ocracoke. Fees paid for branches, how disposed

of. Vacancies, how filled. Commissioners to keep a journal and take oath.

Branches to expire in three years, 688,

Pilots required to give bond, 688.

To whom branches may be granted, 688.

Commissioners of navigation for Carteret, Onslow and Hyde. Those of Carteret, a

board for Old Topsail Inlet, ifee. Of Onslow, a board for Bogue inlet, <fee. Of

Hyde, a board for Hatteras Inlet. <fcc. Vacancies, how filled. Powers of boards, 688.

Bonds given by pilots, 689.

To have a telescope or spy-glass, 689,

May be removed for misconduct, <fec. Penalty for acting after removal. Notice of re-

moval published, 689.

Penalty for acting without license, 689.

Pay to pilots for detention. Pay when driven off coasts, after boarding, 689,

Penalty for neglecting to go to a vessel with a signal, (fee, 690.

Pilots when refused, to have pay, 690.

No pilotage on ships under 60 tons. Exception, 690.

Eates of pilotage for Edenton, Washington, Newbern, Ocracoke, and Hatteras pilots, 690,

Harbor masters and clerks appointed by boards, 690.

Commissioners of navigation for Beaufort and Morehead City, how elected, 691.

Powers, tfec., of said board, 691.

How far authority to extend, 691.

Harbor master to be appointed, 691,

Charges, &c, of pilots, 691.

Rates set up, <fec, 691,

Commissioners and their powers, 691.

To take oath, 691,

Rates of pilotage at Old Topsail, 692,

Bogue inlet, 692.

Fees of pilots annexed to branches, 692.

Boards to designate where ballast, trash, <fcc., may be oast. Penalty for throwing bal-

last, stone, (fee, into navigable water, or pulling down beacons, tfec, 692.

On pilots not informing thereof, 692.

Penalties and fines, how disposed of. Annual report made thereof, 693.

PLEADINGS.
Forms of pleading, 164.

Complaint, 164.

Complaint, what to contain, 164,
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PLEADINGS, {Continued).

Defendant to demur or answer, 165*.

When defendant may demur, 165.

Demurrer shall specify grounds of objection, 165,

How to proceed if complaint be amended, 165.

Objection not appearing on complaint, 165.

Objection when deemed waived, 165.

Answer, what to contain, 166.

Counter claim, 166.

Bank note or certificate of deposit a set-off, 166.

When and where bank-bill shall be a legal set-off, 166.

Who entitled to the benefits of two last sections, 166.

Eemedj^ may be b}^ injunction, 167,

Several defences, 167.

Demurrer and answer, 167.

Sham irrelevant defenses, 167.

Reply; demurrer on answer, 167.

Motion for judgment to answer, 167.

Demurrer to reply, 167.

Jurisdiction of clerk on pleading, &c, 168;

.

Either party may appeal, 168.

Duiy of the clerk on appeal prayed, 168.

Issues of law, sent to Judge, 168.

Party to be heard before Judge, 168,

Duty of Judge on appeal, 168.

Judge to keep a docket, 169.

Judgment on matter of fact final; on matter of law may be appealed from, 16$.

Pleadings to be subscribed and verified, 169.

Pleadings, how verified, 169.

Items of account
;
particulars, 170.

Pleadings, how construed, 170.

Irrelevant or redundant ; indefinite or uncertain, 170.

Judgments, how to be pleaded, 170.

Conditions precedent, how to be pleaded ; instrument for payment of money only, 170,

Private statutes, how to be pleaded, 170.

Libel and slander, how stated in complaint, 170. i

Answer in such cases, 171.

What causes of action may be joined in the same complaint, 171,

Allegation not denied, when to be deemed true, 171.

Material variance, 172.

Immaterial variance, 172.

A failure of proof, when, 172.

Amendment of course after allowance of demurrer, 172.

Amendments by order, 172.

Relief, in case of a mistake, 173.

When plaintiff ignorant of the name of defendant, 173,

Errors or defects not substantial to be disregarded, 173,

Supplemental pleadings, 173. .;:

See Joint Debtors.

POOR.
Board of county commissioners to provide for the poor, 693.
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POOR, {Continued).

Legal settlements, how acquired:

1. By one year's residence, 693.

2. Married women to have the settlement of their husbands, if, (fee, 693.

3. Legitimate children that of their father or mother, (fee, 693.

4. Illegitimate children that of their mother, (fee, 693.

5. Settlements to continue till others acquired, 693.

Paupers to be removed to their settlements; unless sick and disabled. All charges to be

paid by the county of his settlement. House keepers entertaining paupers to

give notice, 694.

Families of poor militiamen on service supported, 694.

Concerning certain indigent persons owning property, 695.

POSSESSION. See Limitations.

POST MORTEM EXAMINATION. See Criminal Proceedings, 340.

POWER OF ATTORNEY. See Deeds and Conveyances.

POWERS. See Executors and Administrators „• Wills; Statutes.

PRACTICE.
Manner of commencing civil actions, 158.

Summons ; by whom issued, (fee, 158.

Power to sue as a pauper ; how obtained, 158.

Court may assign counsel, 159.

No costs or fee recoverable, 159.

Form of the summons, 159.

What summons to contain, 159.

Return of summons, 159.

Service of the complaint, 159.

Plaintiff failing to file complaint within ten days, 160.

Plaintiff failing to tile complaint within the time for defendant's appearance, 160.

Time of filing pleadings may be enlarged, 160.

Plaintiff shall name an attorney, 160.

Notice of no personal claim, 160.

Manner of service of summons, J6L

Service by publication ; form of summons, 161.

Manner and effect of publication, 162.

Defendant allowed to defend before and after judgment, 162.

Action for foreclosure of mortgage, 162.

Joint and several debtors—Parties, 162.

When service complete, 163.

Proof of service, 163.

Jurisdiction—Appearance—notice of lis pendens, ll»3.

Inspection and copy of books, papers and documents, how obtained, 222.

Affidavits defectively entitled, valid, 231.

Existing suits. Notice, (fee, how served , subpoena for witnesses, 232.

Existing suits; service by mail, 232.

Existing suits ; service by mail, 232.

Existing suits ; double time when served by mail, 232.

When this chapter does not apply, 232.

Where undertaking to be filed, 233.

Bules and practice inconsistent with this chapter abrogated, 240.

Judges of Supreme Court shall make rules of practice, 240.

Judges of Superior Courts to suggest rules, 240.
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PRACTICE, {Continued).

If Judge of a Superior Court not present, court to be adjourned, when, 240.

Pleadings, <fcc, how written, 240.

See Motions and Orders ; Criminal Proceedings, 335.

PRESIDENT AND VICE PRESIDENT OF THE UNITED STATES. See Electors,

PRESUMPTION. See Limitations.

PRINCIPAL. See Surety and Principal.

PRISONERS.
Keepers of jails to keep prisoners of United States. To have same fees as for State pris

.

oners, 695.

When jail destroyed, prisoners sent to jail of adjoining county, 696.

If no jail, or jail unsafe, court may commit in like manner, 696.

The sheriff, &c., may, likewise. Jailer of such county liable for escape, 696.

Sheriff apprehensive of escape, how to obtain guard. Guard to be paid, 696.

Prisoners for crime to pay jail fees, 697.

Expense of guarding and removing prisoners, (fee, by what county paid, 697.

Prisoners may buy necessaries. Penalty on jailers, for injuring prisoners, 697.

Jailer to cleanse jail, furnish diet, &c, 697.

Blankets and bed clothing provided for prisoners, 697.

Prison bounds for health of prisoners, laid out by court. Bond to keep bounds, 698..

Bond, in criminal cases, returned to court and deemed a recognizance, 698.

In civil cases on mesne process, to stand as security for final judgment, 698.

In cases of imprisonment on final process, deemed a judgment. On breach of bond,

debtor excluded from bounds, 698.

Prisoners, how transferred to sheriff's successor, 699.

To be confined in proper apartments. Penalty for confining them otherwise, 699.

Power of commissioners to farm out convicts, 699.

PRISONS. See Court Houses, Prisons and Work Houses ; Crimes and Punishments, 298.

PRIVATE SECRETARY. See Officers ; Salaries and Fees,

PROBATE COURTS.
Judges of Probate, 700.

Jurisdiction, 700.

Disqualification to act, 700.

Waiver of disqualification, 700.

Removal of proceedings, 700.

Commissioner appointed to audit accounts. Approval of Judge of Superior Court.

Record made by judge of probate, 701.

Enumeration of powers, 701.

How party may appear, 701.

Judge of probate not to act as attorney, 701.

Seals, 702.

Must file papers, 702.

Records to be kept, 702.

Books to be furnished by the Secretary of State and to be indexed, 702..

What books to be furnished, 702.

Clerk required to keep open office for probate business, 702.

Forfeiture of office for failure, 702.

PROCEEDINGS SUPPLEMENTAL. See Execution.

PROCESS. See Practice ; Code of Civil Procedure Suspended.

PROCESSIONING.
Processioners of land appointed by county commissioners, 703.
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Oath and term of office, 703.

Owners to give written notice, and processioner to have a copy, 703.

Land partly in two counties, how processioned, 703.

Processioner to make certicfiate and return it to clerk, (fee To be recorded, 703.

When line disputed, and processioner forbidden to proceed, he shall report to court.

Five freeholders then appointed with processioner, 704.

Person having land twice processioned, deemed owner. Who not bound by procession-

ing, 704.

Surveyors deemed processioners, 704.

Their powers, 704.

PROMISSORY NOTES. See Bills, Bonds and Promissory Notes.

PROPERTY.
Definition of real property, 239.

Definition of personal property, 239.

Definition of property, 239.

PROTEST. See Bills , Bonds, dec. ; Notaries.

PUBLIC ADMINISTRATOR. See Executors and Administrators.

PUBLIC ARMS.
Public arms to be deposited in arsenals, &c, 705.

Keeper of arms at arsenals appointed by adjutant-general, 705.

Volunteer companies, how to obtain arms, 705.

A town or senior colonel may, on giving bond, 706.

Arms distributed on invasion, (fee, 706.

Duty of officers receiving arms, 706.

Not keeping arms in order, penalty, 706.

Selling, buying or embezzling public arms, misdemeanor, 706.

On death, &c, of the private, his arms delivered to successor, 707.

Officers to demand public arms of persons not entitled, 707.

Detachments in service may have arms, when, 707.

PUBLIC BUILDINGS. See Capitol, &c; Crimes and Punishments, 295.

PUBLIC CHARITIES.

Board elected by General Assembly. Governor to fill vacancies, 707.

Meetings, (fee Board to supervise public institutions. Compensation, (fee, 7 08

Duty to report, 708.

Special attention to be paid to causes of insanity, <fec, 708.

Visits and reports, 708.

Insane persons, 708.
i

May require reports, <fec, 708.

Annual reports to be made by board, 709.

Commissioners of counties to report to board. Board to furnish circulars, 709.

County commissioners to require reports from trustees of township, 709.

Penalty for refusing, 709.

PUBLIC DEBT.

All bonds and certificates of debt issued by the State to be registered, 709.

Bonds and certificates transferable. Mode of transfer, 710.

In what manner State bonds to be executed, (fee. Coupons of interest attached. Money

where payable. No bond less than $1,000 to issue; or be sold under par, 710.

A memorandum of State bonds, with numbers, (fee, to be kept, 711.

What State bonds exempt from tax, 711.

Title of the act, or date and chapter, to be recited in the bond, 711
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public documents.
Public documents of federal government, how distributed, 711.

Secretary to furnish documents to New York Historical Society, 712.

Library of documents established, 712.

PUBLIC LAND. See Entries and Grants ; Literary Fund ; Grimes and Punishments, 300.

PUBLIC LIBRARIES.
Librarian to be appointed. Salary, 712.

Library hours. Libraries of Senate and House of Representatives, 713.

Appointment of trustees of Supreme Court Library. Governor and one Judge a quo-

rum. Clerk of Supreme Court to have charge of court library. Remuneration,

714.

Five hundred dollars appropriated to library, 713.

License tax to be applied to library of Supreme Court, 713.

Governor, Superintendent of Public Instruction, and Secretary of State made trustees

for public libraries, State papers, (fee. Two trustees a quorum, 713.

Governor to designate documents to be preserved and bound. What books to be bound

and labelled, 713.

Penalty for injuring books, 714.

State librarian to be librarian of Senate and House of Representatives, 714.

Records, documents, &c, where to be kept, 714.

State librarian to furnish libraries with documents, <fec, 714.

PUBLIC PRINTING.

Contract for public printing. Rates of printing, 715.

Bond given with security, 716.

How charges to be made. Qualification of printers. Proviso, 716.

Accounts not audited until examined. Violation of this section a misdemeanor, 716.

Contracting party to have binding done, 716.

Requirements of public printer, 716.

Paper furnished by Secretary of State, 716.

Secretary of State to furnish copies of acts, 716.

Duty of principal clerks, 717.

Clerks to send Journals to Secretary, 717.

Duty of printer, 717.

Further duty of printer, 717.

Public and private laws to be marked by Secretary, 717.

Public and private laws bound in one volume, 717.

Number of copies to be printed. Who to receive copies, 717.

How bound, 717.

Number of journals to be printed, 718.

Number of documents to be printed, 718.

Printing to be done speedily, 718.

When laws to be furnished, 718.

Secretary of State to transmit copies, <fec., 718.

Secretary of State to deliver copies, &c, 718.

Secretary to sell residue of laws, 7i8.

To sell other matter. 719.

In what manner bills to be printed, 719.

Justice's names to be recorded by Secretary of State. Clerks of courts to furnish lists of

justices, 719.

Blank forms to be printed for offices of Governor, Treasurer, (fee, 719.

Compensation for transcribing journals, 719.
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PUBLIC TREASURER. See Officers, 654; Salaries and Fees.

PURCHASERS. See Executions ; Frauds and Fraudulent Conveyances.

QUAKERS. See Oaths ; Religious Societies.

QUARANTINE AND HEALTH.
Quarantine, when and by whom directed. Masters and pilots to report the health of

vessels. Duty of those ordered to perform quarantine. Penalties on masters and

pilots, 720.

Vessel coming from infected place, to anchor at quarantine ground. Coming into port

without permission, master or pilot indictable, 721.

Such vessel to be removed, 722.

Port physicians appointed, 722.

Penalty on passengers or crew breaking quarantine, 722.

On person going on board without leave—and on masters allowing it. Such person to

remain on board, 722.

Person breaking quarantine arrested and sent back, 722.

Penalty for landing articles, 722.

Affidavit of health required of master. Penalty for false statement, 723.

Provisions furnished vessels, Ac, 723.

Penalties, how recovered and applied, 723.

Penalty on pilots, bringing in vessels without certificate, Ac, 723.

Commissioners of navigation may appoint harbor master and health officer, and enact

by-laws, <fec, 723.

Of seaport towns, where no commissioners of navigation, to have like authority7
, 723.

Nuisances in seaports, what deemed such, 724.

Lots in, kept drained at certain seasons. Penalty for neglect. Commissioners may abate

nuisance at owner's expense, 724.

Officers of police, to provide against contagious diseases, 724.

Hospitals established by county commissioners, and commissioners of towns, 724.

Proviso to the foregoing sections, 725.

Quarantine station established at mouth of Cape Fear river, 725.

Governor to designate medical quarantine officer. Quarantine officer to advertise regu-

lations. To make monthly report of receipts and disbursements, 725.

To be furnished with boat. To employ crew, (fee, 725.

Hospital to be established, 725.

Every vessel to pay a fee of five dollars. Fee of patient. Vessel liable for fee. What
vessels subject to inspection, 725.

Pilots to bring vessels to visiting station. Penalty for violation of law by pilots, 726.

By master of vessel, 726.

Further penalties. One-half to informer, 726.

Quarantine officer may issue warrant for arrest, 726.

Compensation of officer. Of crew, 726.

Sum of $4,000 appropriated for buildings and boat. How to be expended, 726.

QUO WARRANTO AND MANDAMUS. See Actions, 234.

RAILROAD COMPANIES.
Rules for forming railroad companies. Name of company. Route of railroad. Capital

stock. Names and residences of directors. Articles to be filed in the office of

Secretary of State. When declared a corporation, 728.

Stock must be subscribed before articles are filed. Affidavit made by directors,

729.

Presumptive evidence, 729.

Directors to open books of subscription, 729.



970 INDEX.

RAILROAD COMPANIES, {Continued).

President and directors. Term of office. Vote by shares. Vacancies. Qualification of

officers. Title acquired. When a corporation, 729.

Officers appointed by the president, 730.

Payment by installments. Stock forfeited, 730.

Stock to be personal estate, 730.

Insufficiency of stock to be increased. Meeting of stockholders. Time, place and ob-

ject of meeting to be publicly notified, 731.

Liabilities of stockholders. Execution against stockholders, 731.

Stockholders liable for their wards, 731.

Indebtedness to laborers. Time specified for action, 732.

Right to acquire title, 732.

Petition presented. Character of petition. Names and places of residence to be given.

Copy of petition must be sent to Superior Court, 732.

1. Persons residing in this State must have service personally, 733.

2. Non-residents having agents. Public notice to be given, 733.

3. Guardians notified for infants, 733.

4. Respecting idiots, 734.

5. Parties unknown are publicly notified by papers in the State, 734.

6. Duty of court to appoint guardian for persons of unsound mind. Security re-

quired, 734.

7. Cases not provided for must be directed by Superior Court, 734.

Allegations made against petition. Freeholders appointed to appraise the estate, 734.

Commissioners to take oath. Compensation determined. No person can claim title to

real estate during the existence of the company. Report of commissionsioners.

Exceptions heard by Superior Court. Final Report. Compensation regulated.

Report to Superior Court. Compensation, 735.

Company must notify attorneys, <fcc, 736.

Certified copy to be filed in clerk's office, 736.

Courts must adjudge the rights of conflicting claimants, 736.

Attorneys appointed by court to protect the rights of parties unknown or non-resident,

736.

Court must take cognizance of all proceedings not provided for in this chapter, 737.

Change of ownership not to affect appraisal, 737.

Defective title, how remedied, 737.

Maps of route to be made. Notice given to occupants of land. Superior Court peti-

tioned where route is objectionable. No alteration of route allowable, unless, &c.

Time of certificate. Compensation, 737.

Discretionary with directors to change route of railway for its improvement. Certifi-

cate of alteration to be filed in clerk's office. No change made in city unless

sanctioned by a majority of corporators thereof. Compensation for lands, 738,

Highways, turnpikes, <fec, to be no obstruction to railroads, 738.

Power of Secretary of State to grant land, 739.

Superior Court Authorized to empower guardians to sell land of insane persons for cor-

porate purposes. Court may appoint special guardian. Terms of sale, (fee, to be

reported to court, 739.

Corporate powers

:

1. To cause survej's, &c, 739.

2. Voluntary grants, 739.

3. Holding property, 739.

4. Grade of road, 739.
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5. Obstructions not allowable, 739.

6. Conjunction of railroads, (fee, 739.

7. Conveyance of persons and property, 739.

8. Erection of necessary bnildings, 739.

9. Regulation of time and manner of transportation, 739.

10. Manner of raising funds, 739.

Railroad servants required to wear a badge, 741.

Annual report. Report to be verified on oath and filed in the office of the Superintend-

ent of Public Works. Statements made, 741.

Penalty for failing to report, 744.

Legislature may reduce profits upon road, when, 744.

Ejectment of passengers who violate rules of corporation, 745.

Rules for transportation, 745.

Check and duplicate for baggage, 745.

How trains to be arranged, 745.

Intoxication a misdemeanor, 745.

Injuries to railroads a misdemeanor, 746.

Suit may be brought, 746.

Chart of railroad to be made and filed, 746.

Injury to passengers, 746.

Railroads not constructed at spe3ified time, their corporate existence ceases, 746.

Legislature may annul, 746.

Rights and privileges, 746.

Railroads embracing the same location of line, 747.

Location of railroad in an adjoining State, 747.

Unclaimed freight. Publication thereof, 747.

Perishable freight, 747.

Unclaimed funds to be used for University, 748.

Police established, 748.

Governor to appoint police, 748.

Oath administered, 748.

Badge of policemen, 748.

Compensation of policemen, 748.

Dismissal of police, 748.

Transfer of capital stock. Certificate filed in office of Secretary of State, 748.

Consolidation of railroads, 749.

Provisions in relation thereto

:

1. Corporate seal. Details of corporation, 749.

2. Meeting of stockholders. Time specified. Publication of notice. Vote by ballot.

Certificate to be filed in office of Secretary of State, 749.

When considered one corporation, 750.

Rights and powers of consolidated corporation, 750.

Corporate rights made binding, 751.

Real estate may be taxed, 751.

Mileage, 751.

Parallel lines not to consolidate, 751.

Subscriptions to stock may be made by county commissioners, 751.

Commissioners to agree, <fcc. Proviso, 752.

Elections held by sheriffs, 752.
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Interest on bonds, 752.

How taxes paid, 752.

RANGER. See Oaths; Salaries and Fees ; Strays.

RAPE. See Crimes and Punishments, 294.

RECEIVER.
Powers of court as to receivers, deposit of money, &c, in court, and other provisional

remedies. Judgment for sum admitted due, 190.

RECEIVERS OF STOLEN GOODS. See Crimes and Punishments, 303.

RECOGNIZANCE. See Criminal Proceedings, 339 and 342.

RECORDS. See Burnt and Lost Records.

RECORDS OF OTHER STATES. See Appendix.

REDEMPTION. See Executions ; Limitations.

REFEREES.
Powers of referees, 233.

REFUNDING BOND. See Executors and Administrators, 422.

REGISTER OF DEEDS.
When and before whom to qualify, 753.

Bond to be given, 753.

Vacancy to be filled by county commissioners, 753.

Office, where kept, 753.

Times of attendance may be fixed, 753.

Judge of probate to hand over deeds and pay fees, 753.

Penalty on judge of probate for failure, 753.

"Within what time to register, 753.

Penalty on register for failure, 754.

Alphabetical files of original deeds, 754.

Books transcribed and indexed, 754.

General index, 754.

Omitted duties, how to be supplied, 754.

Clerk of board of commissioners, 754.

Tax list, 754.

Marriage licenses, 754.

Penalty for neglect of duty, 754.

REGISTRATION. See Register of Deeds ; Deeds and Conveyances.

RELATOR.
When to be joined as plaintiff. See Actions.

RELIGIOUS SOCIETIES.

Donations to religious societies, to vest in them or their trustees, 755.

Houses of worship on vacant lands, to belong to the society, &c, 755.

Societies may appoint trustees to hold their property. Yearly value of lands, a church

or society may hold, 755.

Trustees may be removed, <fec. To be accountable, 756.

Penalty for stopping way to places of worship, springs, &c, 756.

Stud horses, curiosities, &c, not to be exhibited in half a mile of congregation. Ex-

ception as to towns, <fec, 756.

Sale of liquor and goods, within a mile, forbidden. Exception. Penalty, 756.

Penalties for intoxication or disorder during worship, 756.

Penalty under this chapter to be for the poor, 756.

Quakers may wear hats in court, 757.

REMOVAL OF CAUSES. See Venue.
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REMOVING DEBTORS. See Frauds, &c.

REPLEVIN. See Actions.

REPORTER OF SUPREME COURT. See Officers.

RESTITUTION. See Criminal Proceedings ; Forcible Entry and Detainer.

RETAILERS. See Ordinaries and Inns.

RETURNS. See Constables ; Sheriffs.

REVENUE.
Valuation of lands, when to be made, 759.

Meaning of the words "land" and " real property," 759.

Board shall be notified, 759.

Board to advertise in their townships, 759.

When list to be given in, 759.

"Where and when real property and farming stock to be given in, 759,

When and where other property to be given in, 759.

Tax payer to give in list of his property, 760.

What list to contain

:

1. Quantity of land in township, 760.

2. Horses, mules, &c, 760. ;.

3. Farming utensils, 760.

4. Money on hand or on deposit, 760,

5. Solvent credits, 760.

6. Stocks, 760. |

7. Other property, 760,

8. Income, 760.

9. Non-residents, 760.

Guardians, executors, (fee, to give in separately, 761.

What property exempt from taxation, 761.

List to refer to first of April, 762.

How property to be valued, 762.

Auditor to provide forms and sheriffs to distribute to boards of trustees, 763.

Boards to make abstract of tax lists, 763.

County commissioners to revise lists, when, 763.

How complaints of excess proceeded with, 763.

Application for relief may be made, dec, 764.

Persons not giving in to be charged with double tax and be deemed guilty of a misde-

meanor, 764.

County commissioners may exempt from poll tax, 764.

Copies of revised tax lists, how distributed, 764.

Clerks of commissioners to make returns, 765.

Penalty on clerk for failure, 765.

In case land be divided, how tax may be apportioned, 765.

If valuation altered, what to be done, 765.

When taxes may be paid. Receipts to be given, 766.

Sheriff or deputy to attend at court-house, when, 766.

How sheriff to collect, 766.

Who is to be purchaser and what he shall pay, 768.

Mode of sale of property, 768.

Delinquent may redeem the property within twelve months, 768.

If delinquent shall fail to redeem, 769.

In case the State becomes purchaser delinquents may redeem. How deed obtained from

Secretary of State, 769.
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Sheriff to keep record, 769.

When sheriff to settle taxes, 770.

What may be deducted by Auditor, 770.

Compensation to sheriff, 771.

Failure to settle taxes. Treasurer shall recover judgment. Clerk to transmit copy of

sheriff's bond to Auditor, 771.

Sheriffs to pay county taxes, when, 771.

County commissioners to appoint a committee to assist in settlement, 772.

Penalty on sheriff for failure to account, 772.

Other county officers, when to account. Penalty for failure, 772,

Where there are tax collectors, duty to be performed by them, 772,

Extension of time for collection of taxes by county commissioners, 773.

Settlements made after default, when amount is paid, valid, 773.

Treasurer maj grant indulgence, when, 773.

Public sale of property, 773.

Secretary and Treasurer may administer oaths, 773.

If sheriff die his sureties may collect, 773.

Sheriff allowed one year after first of October to collect, 773.

IT. TAXATION.

Assesment of tn.xes, 773.

Poll tax. Limitation of time, 773.

Objects of taxation, 774.

Glass I.

1. Classification of taxes, 774,

2. Special tax for a deficiency in the treasury, 774.

3. Asylum tax, 774.

4. Penitentiary tax, 774.

Class It

1. Income tax. Deductions, 774.

2. Real and personal estate, 775.

Schedule B.

Ad valorem tax. Proviso.

1. Theatres, 776.

2. Concerts, 776.

3. Museums, 776.

4. Circuses, 776.

5. Itinerants. Exemptions, 776,

6. Gift enterprises, 776.

7. Bank agencies, 777.

8. Billiard saloons, 777.

9. Bowling alleys, 777.

10. Liquor dealers, 777.

11. Retailers, 777.

12. Merchants of all classes. Exceptions. Persons to list taxes. Duty of register,

Duty of sheriff. Power of register. Fees of register, 777.

13. Hotels, 778.

14. Ferrries, <fec, 778.

15. Brokers, 778.

16. Auctioneers, 778.

17. Commission merchants, 77S.
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18. Horses and vehicles. Proviso as te draymen, 7*78.

19. Itinerant dentists, &c, 778.

20. Peddlers, 779.

21. Lightning rods, 779.

22. Gypsies, &c, 779.

23. Drummers. Misdemeanor, 779.

24. Officers of banks. Certificate on oath, 780.

25. Insurance companies. Failure of compliance a misdemeanor, Commission to sub'

agents. Local agents, 780.

26. Persons to list, when, 781.

27. Trader's license. Proviso. Further proviso, 781.

28. Form of license, 781.

29. Rules for taking out license, 782.

30. Validity of license, 782.

31. Duty of register of deeds, 782.

32. Penalty for failing to take out license, 782.

33. Duty of sheriff, 783.

Schedule C.

1. Express companies, 783.

2. Telegraph companies, 783.

3. Tax on seals and scrolls. Compensation to officers collecting seal taxes, 78S.

4. Marriage licenses, 784.

5. Charges of incorporation, 784.

6. Fines, 784.

7. Penalty, 784.

8. Repealing clause. Proviso, 785.

9. Laws repealed, 785.

Tax on attorneys' license, 785.

REVERSIONS. See Landlord and Tenant ; Homesteads.

REVISAL. See Battle's Bevisal.

RIOTS. See Criminal Proceedings, 326.

RIVERS AND CREEKS.
County commissioners may appoint commissioners to examine streams, and make im-

provements, 785.

Overseers to be yearly appointed by county commissioners ; their duty, 786.

Cojanty commissioners may direct flats, &c, to be procured, 786.

Power of county commissioners of Johnston, Wayne, &c, as to Neuse river, 786.

Streams to be laid off into districts. One-fourth to be left open for passage of fish, 786,

Obstructing boats by felling trees, &c, misdemeanor, 787.

Duty of commissioners to examine streams and lay off gates, <fec, in dams, 787.

Report made and confirmed, 787.

Gates, &c, how discontinued, 787.

Penalty on owner of dam for failing to make gates, 787.

See Fences.

ROADS, FERRIES AND BRIDGES.
What shall be public roads and ferries. Trustees of townships and county commission-

ers to establish and discontinue roads, ferries and bridges, 789,

Ferries or roads, how established, altered and discontinued, 789,

Board may order how costs shall be paid, 789.

Roads, how laid out, 789.
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When changed, how received, 789.

How persons may turn roads on their own lands, 789.

Overseers of highways annually appointed and hands assigned. Their duty. Notice of

appointment. Not bound to serve more than one year in three, 790.

Clerk of board to furnish constable with orders appointing overseers within ten daj-s.

Constable to apply at clerk's office for summons and serve them. Penalty for

neglect, '790.

Overseers to summon hands, 790.

Penalty for failure to work on public roads. Proviso, 791.

Notice, how served 791.

Overseer competent to prove notice to hands, 791.

Mo person excused from working, but by board of trustees. 791.

Overseers may apportion road among hands. But still liable for any default, 791.

What to be width of roads and causewaj^s, 792.

Timber and earth taken from adjoining lands, 792.

Owners may petition board of trustees for pay, 792.

Footways and hollow bridges made where board of trustees may order. Order pre-

sumed after ten years' use, 792.

Sign-posts at fork of roads, to be set up by overseers. Penalty for neglect, 792.

On persons removing or defacing posts or mile-marks, 793.

Overseers to measure and mile-mark roads, 793.

Penalty on overseers for general neglect of duty, 793.

Bridges to be erected at county expense, 793.

Contracts to build bridges binding on county, 793.

Owners of mills and ditches to keep up bridges, when, 793.

Penalty for neglect, 794.

roll-bridges allowed by board of trustees, when. Builders to keep them in repair, or

forfeit toll, and be indicted, 794.

Tolls of ferry regulated by board of trustees. Penalty for neglect to keep it up, 794.

Owner may build toll- bridge at his ferry. Draw in bridge, when made, 794.

Bonds of keepers of ferries and owners of toll-bridges taken by board of trustees. Per-

sons injured may recover damages, 795.

Penalty for keeping ferry, (fee, without authority. Proviso for mail carriers, 795.

Fastening vessel to float-bridge, penalty, 795.

Railroad companies, Ac, to keep draw in bridges, 795.

Owners of steamboats, <fec., to notify owners of bridges, to construct draws. Penalty

for neglect, 795.

Counties to construct draws, when, 796.

Railroad companies, &c, to keep bridges over county road. Penalty for failure, 796.

Duty of solicitors to prosecute for injuries to bridges, 796.

Cart-ways, in what cases, and how obtained. Proceedings therefor, 796.

May be changed or discontinued, and gates and bars erected, (fee. Penalty for injuring

them, 797.

License to erect gates across public roads, how obtained, 797.

Who exempt from working on roads, 797.

Expenses borne by whole county, when, 797.

Road steamers may run upon public roads, 797.

Vessels not to be fastened to bridges, <fco, 797.

Duty of township trustees to lay out roads to churches, Ac, 797.

Petition for the same, 798.
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Manner of laying out the roads, 798.

Duty of board' of trustees, 798.

Not to affect public roads and cartways, 708.

Obstruction of road a misdemeanor, 798.

ROBBERY. See Crimes and Punishment*, 296.

RULES. See Justices, cbc; Practice.

SALAKIES AND FEES.

Governor and Treasurer, 800.

Private Secret ry of the Governor, 800

Chief Clerk of Treasurer. Assistant Clerk, 800.

Salaries of Justices of the Supreme Court ; to bo paid quarterly, 800.

Salary of Judge of the Superior Court ; how paid. Additional pay for holding special terms
;

how paid, 800.

Judges of Superior Court to produce certificates, 800.

Secretary of State. Clerk of Secretary of State, S00.

Auditor. Clerk of Auditor, 800.

Superintendent of Public Instruction, 800.

Attorney- General : As Reporter of decisions of Supreme Court. May print copies of re-

ports on his own account. May contract with clerk to furnish copies for distribution,

801.

Adjutant-General, 801.

Salaries payable quarterly, 801.

Solicitors, salary of, 801.

Fees of Solicitors. Pees of Attorney-General in Supreme Court, 801.

Per diem of county commissioners, 802.

Pay of county treasurers, 802.

Entry takers, 802.

County surveyors and chain carriers, 802.

Rangers, 802.

Commissioners of Affidavits, 802.

Sheriffs. 803.

Constables, 804.

Jurors, 804.

Clerk of Supreme Court, 804.

Register of deeds, 805.

Justices, 805.

Coroners, 806.

Superior Court Clerks, 806.

Attorneys, 808.

Witnesses, 808.

Witnesses in State case, 808.

Who shall pay witnesses in State case, 808.

How witnesses' attendance to be proved, 809.

How witnesses to be paid, 809.

May sue party who summoned him, 809.

Mileage to county officers abolished, 809.

Fees of Secretary of State, 809.

Of processioners, 810.

Of standard keepers, 810.

Of jailers, 810.

Of inspectors, 810.

Of tobacco pickers, 810.

Fees of notaries, 810.

Dates and figures, how reckoned in copy sheets, 810.

62
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SALES OF CORPORATIONS AND FRANCHISES. See Corporations.

SCALE OF DEPRECIATION. See Currency.

SCHOOLS. See Literary Fund and Common Schools.

SCIRE FACIAS. See Criminal Proceedings ; Actions, 234.

SEALS. See Officers ; Entries and Grants.

SEAT OF GOVERNMENT. See Capitol, &c.

SECRETARY OF STATE. See Officers, 647.

SENATORS IN CONGRESS. See Congress.

SERVANTS. See Master and Servant.

SET OFF. See Pleading, 166.

SETTLEMENT. See Poor.

SHEEP. See Cattle and other Stock.

SHERIFFS.

County commissioners to take bond, 811.

Who ineligible to the office of sheriff, 811.

Sheriff ineligible who fails to settle public dues, 811.

Who may not serve as sheriff, 811.

Sheriff shall renew his bond annually. Failure, to create vacancy, 811.

Sheriff, how removed from office. Duty of Coroner in such cases, 812.

Coroner to givebomis and take oaths when called to act as sheriff, 812.

What bonds sheriffs shall give and their conditions. Form of bond for execution of

process, <fec. 812.

County commissioners to examine bonds, 812.

To take new bonds, 813.

Commissioners liable for loss, 813.

Sureties liable for fines, &c, 813.

May resign to county commissioners, 813.

Sheriff, &c. of Hyde and Carteret may serve process on shipboard between Ocracoke

and Portsmouth, 813.

Sheriff to execute all process from court. Penalty for neglect $100. For false return,

$500, 813.

To give receipt for process, which shall be evidence, 814.

To take no obligation of any in custody but as payable to himself as sheriff, &c. Nor

unlawful fees, 814.

Permitting escape of one in execution liable in an action for the debt, 814,

Not to farm his office, 814.

To have custody of jail, 814.

To diligently collect claims, 814.

To furnish grand jury with list of retailers of spirituous liquore. Penalty for omissiou,

814.

Outgoing sheriff subject to penalty of §100 for not executing process in certain cases, 815.

When process to issue to sheriff of adjoining county, 815.

SIGN POSTS. See Roads, Ferries and Bridges.

SLANDER. See Limitations ; Pleadings.

SLANDER OF WOMEN.
What words spoken of women actionable, 815.

SLOPES AND DAMS. See Rivers and Creeks ; Oysters and other Fish.

SOLICITORS. See Criminal Proceedings ; Salaries and Fees ; Constitution, Art. \, 229.

SPECIAL PROCEEDINGS.
When all parties ask same relief, 244.

In what cases Clerk may hear summarily, 244.
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If any of petitioners are infants, Judge must revise order, 244.

How special proceedings to be commenced, 244.

Orders, (fee, to be signed by Judge, 244.

Judgments in civil actions, 244.

What parts of Code of Civil Procedure applicable, 244.

No report set aside for trivial defects, 245.

Certain irregular proceedings in Superior Courts made legal, 245.

Cases begun in such courts to be carried on to final judgment, 245.

Guardians, trustees, &c, may file petition and issue summons for relief in certain eases.

Judge to state account, <fec, 245.

Practice and appeal in such cases, 246.

See Executors and Administrators.

SPRINGS. See Crimes and Punishments, 809.

STAMPS. See Weights arid Measures.

STANDARD KEEPERS. See Weights and Measures ; Oaths ; Salaries and Fees.

STATE BONDS. See Public Debt.

STATE HOUSE. See Capitol, &c; Crimes and Punishments, 295.

STATUTES.
Rule of construction, 239.

Statutory provisions inconsistent with Code of Civil Procedure, 239.

Repeal of statutes not to affect 6uits, 816.

Rules for construing statutes:

1. Singular and plural number, masculine gender, (fee, 816.

2. Authority of public officers, (fee, exercised by majorities, unless, &e, 816.

3. "Month" and " year," 816.

4. Leap year day, how counted, 816.

5. "Oath" and "sworn," 816.

6. "Person," 816.

7. " Preceding" and " following," 816.

8. "Seal," 816.

9. " Will," 816.

10. " Written" and "in writing," 816.

11. " State" and " United States," 816.

When statutes take effect, 817.

How parts of acts amended to be considered, 817.

STAY OF EXECUTIONS. See Justices, &e.
%

STOCK. See Cattle and other Stock ; Fences ; Strays ; Crimes and Punishments.

STOCK OF CORPORATIONS. See Corporations.

STOCKS OF THE STATE. See Crime* and Punishments, 304; Officers; Public Debt.

STOLEN GOODS. See Crimes and Punishments, 303; Criminal Proceedings, 339.

STRAYS.
Rangers appointed by county commissioners, 818.

Information of strays made to ranger. Stray valued. Ranger to keep a book. To ad-

vertise strays, 818.

Reward to taker-up, 819.

Property not proved, to belong to taker-up, after one year. May be reclaimed. Ex-

pense of keeping stray, how ascertained, 819.

Not claimed within one year, two-thirds of its value paid to county treasurer. Owner

may reclaim of county, 819.

Taker-up to give bond, if value exceeds four dollars, 819.
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Not answerable for its death, 819.

Freeholders only shall take up and enter ; but any may lake up and return stray, 820.

Ranker to administer oaths, 820.

To make returns to county commissioners, 820.

Books of, may be inspected, 820.

Count}- treasurer to collect moneys accruing under this chapter, 820.

Penalty on rangers not paying, 820.

Duty of taker up, when stray dies, oris reclaimed, 820.

Penalties, &c, to belong to county, 820.

STUD HORSES. See Religious Societies.

SUICIDE. See Crimes and Punishments. 298.

SUNDAY. See Process ; Vice and Immorality.

SUPERINTENDENT OF PUBLIC INSTRUCTION. See Officers, 653.

SUPERIOR 'COURTS. See Courts.

SUPREME COURT. See Courts.

SUPPLEMENTAL PROCEEDINGS. See Execution.

SURETY AND PRINCIPAL.
Summary remedy for surety against principal, 821.

Surety may sue co-surety for ratable part of debt paid for principal, 821.

May dissent from stay of execution—then not liable to surety for the stay. Officer, how to

collect in such case, 821.

Surety, paying debt of deceased principal, to have priority as the creditor had, against the

estate, 821.

Security may cause written notice to be given to creditor. Proviso, 822.

Negligence to operate as discharge. Proviso, 822.

Notice to be in writing, 822.

Defendants may show they are sureties. Jury or justice to find the facts, 822.

Property of principal to be first levied on and sold, 822.

SURVEYS AND SURVEYORS. See Entries and Grants ; Oaths; Salaries and Fees ; Proces-

SWAMP LANDS. See Literary Fund ; Entries and Grants.

TAVERNS. See Ordinaries and Inns.

TAXES AND TAXATION. See Revenue.

TENANTS IN COMMON. Set Joint Tenants; Partition.

TERRITORIES. See Statutes.

TESTAMENTS. See Wills and Testaments.

THANKSGIVING DAY. See Officers, 647.

THREATS AND THREATENING LETTERS. See Crimes and Punishments, 312.

TIME.
How computed, 231.

For publication of notices, how computed, 233.

TOLL BRIDGES. See Roads, Ferries and Bridges.

TOLLS, See Corporations ; Roads, Ferries and Bridges.

TOMBSTONES. See Crimes and Punishments, 311; General Assembly.

TON TIMBER. See Crimes and Punishments, 311.

TOWNS.
Incorporated towns may elect commissioners, who shall be a body corporate. How

styled, 828.

When and how elections held and conducted. Number of commissioners, 8
-

J :>
>

Inspectors of elections; their duty, 824.

Election tied decided by lot, 824.

Number of commissioners and time of election may be changed, 824.

On change of time or failure to eb-ct, officers in to hold, (fee, 824.
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Vacancy, how filled, 824.

Mayor may be elected. Tie vote, how determined. Term of office. Vacancy, how

filled. Shall preside at meetings, 824.

Qualification of voters, 824.

Registration to be made, 825.

Qualification of officers, 825.

Challenging of voters. Exclusion from voting, 825.

Time for municipal elections. To be held first Monday in May, 825.

Mayor shall take oaths. His powers and duties, 825.

Commissioners to take oath. Their powers to make byda.wi*, etc., 825.

May lay tax, on what. Appoint constables and other officers, fix their compensation

and take bonds, 825.

May esiablish and regulate markets, 825.

May abate nuisances, 826.

May keep streets and bridges in repair. May make improvements by assessments of la-

bor, (fee. Citizens exempt from working on roads. May appoint overseers of

streets. Citizens liable for neglect as road hands. Town patrol, 826.

May enforce by-laws by penalties, 826.

May regulate quality and weight of baker's bread, 826.

List of taxables to be taken by mayor. Double tax, when paid. Assessors of real estate

appointed ; their oath and duty, 826.

Town constables ; their oaths, powers and duties, 826.

Shall give boud, collect tax and have the powers of sheriff for collection, 826.

Town officers refusing to qualify to pay $25, 827.

Provisions of this chapter to apply to all incorporated towns unless, &o., 827.

Tax on dogs, if not paid how enforced 827.

Annual statement of taxes and expenditures to be published, 827.

Municipal authorities may purchase land for cemeteries, 827.

Officers of cities and towns in this State to be granted the duties of justices of the peace.

Proviso, 827.

Violation of ordinance a misdemeanor, 827.

How debts of municipal corporations shall be paid, 827.

Municipal officers to transfer property to successors. Penalty for failure, 828.

Tax list may be corrected, 828.

Mayor and commissioners of towns, (fee., may sell property, 828.

County commissioners may sell property of villages, (fee., not incorporated, 828.

Title to land so sold, 829.

TOWNSHIPS.
Districts approved. Counties, 829.

Proceedings in name of board of trustees, 830.

Of whom board of trustees to consist, 830.

Number of justices in cities or towns, 830

Trustees and term of office, 830.

How elections held, 830.

Persons elected to qualify, 830.

Board to decide contested elections, 830.

Election of constable, 830.

Place for holding meetings of trustees. Proviso, 830.

Appoint meetings, 831.

Quorum, 831.

Trustees to lay out highways, &c; to build bridges; to appoint overseers, 831.

Appeals allowed, 831.
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Party appealing to give bond, 831.

May assess property, 831.

Eeport of board, 831.

Board to audit and settle, 831.

To lay and collect taxes, 831.

Clerk to record proceedings, 832.

Per diem of justice and clerk, 832.

County Commissioners to designate townships, when, 832.

Who shall be township treasurer, 832.

When elected, 832.

When to be qualified, 832.

Vacancy, how filled, 832.

When board of trustees shall fail to appoint, 832.

Township treasurer to give bond, 832.

Trustees may enlarge bond, «fec, 833.

When county commissioners to decide on bond, 833.

TRADE MAEKS. See Commercial Manures.

TREASURER. See Literary Fund and Common Schools ; Officers of the State, 651.

TREATING- AT ELECTIONS. See General Assembly.

TRESPASS ON PUBLIC LANDS. See Crimes and Punishments, 300.

TRESPASS ON REAL PROPERTY. See Crimes and Punishments, 312.

TRIAL.
The different kind of issues, 192.

Issue of law, 192.

Issue of fact, 193.

On issues of both law and fact, the issue of law to be first tried, 193.

Trial defined, 193.

Issues, how tried, 193.

Other issues to be tried by the Court or Judge, 193.

Issues of fact when to be tried, 193.

Trial may be postponed by clerk, when, 193.

Trial postponed by Judge in term, when, 194.

Criminal calendar first disposed of. Order of disposing of issues in civil actions, 194.

Jurors who may be selected, 194.

List of names to be made out. Proviso, 194.

Commissioners may augment list, 194.

Commissioners to examine jury list. May examine on oath, 194.

Names to be put in box, 195.

How juries shall be drawn, 195.

Jurors who have suits pending, 195.

In case of death or removal from county, 195.

How drawing of jury to continue, 195.

In case of special term, 195.

When commissioners fail to draw a jury, 195.

Clerk of board to furnish sheriff with list, 196.

Commissioners may revise jury list at any time. Proviso, 196.

Revision to be valid. Proviso, 196.

Time nor manner to be changed except by law, 196.

Separate trials, 196.

Judge to be furnished with copy of pleadings, 196.

General and special verdicts defined, 196.

When jury may render e&her general or special verdict, and when. Judge may direct spe-

cial finding, 196.

On special finding with general verdict, the former to control, 197.

Jury to assess defendant's damages in certain cases, 197.
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Entry of the verdict. Motion for new trial on Judge's minutes, 197.

Judge to explain law, but to express no opinion on facts, 197.

Judge to put his instructions in writing, 197.

Counsel to put their prayer for instructions in writing, 197.

Trial by jury, how waived, 198.

On trial by the Court, judgment how to be given, 198.

Exceptions, how and when taken, 198.

Proceedings upon judgment on issue of law, 198.

All issues referable by consent, 199.

When reference may be compulsively ordered, 199.

Mode of trial ; effect of report ; review, 199.

Eeferees, how chosen. Who may be referee. Eeport, 199.

Jurors to be summoned. To attend till discharged by court. Tales jurors may be sum-

moned, 860.

Jurors not attending to be fined twenty dollars. To have to next term to make excuse. Tales

jurors, two dollars, 860.

Exempt from service of process, 860.

Grand jury how drawn, 860.

Petit jurors sworn in civil cases. In State cases, not capital, how. Right of challenge not

affected thereby, 860.

Their names to be called in the hearing of the parties before impanelled. Four may be chal-

lenged in civil cases, 861.

See Venue.

TRUSTEES. See Deeds and Conveyances ; Insolvent Debtors ; Guardian and Ward,

TRUSTS. See Mortgages and Deeds in Trust ; Executions.

TURNPIKES. See Internal Improvement.

UNITED STATES. See Statutes.

UNIVERSITY.
License to retail in two miles of Chapel Hill void, 833.

Places in two miles of Chapel Hill for sale of liquors, forbidden, 833.

No person without written permit, to sell liquor to be used in two miles of Chapel Hill,

833.

Electioneering treats in two miles forbidden, 834.

Also billiard and gaming-tables in five miles, 834.

Also exhibitions in five miles, without license, 834.

Violation of preceding sections, a misdemeanor, 834.

Contracts with minor students without permission, void, 834.

Shall be avoided by plea, 834.

Incapable of confirmation, 834.

University endowed with escheats, 834.

USE AND OCCUPATION. See Landlord and Tenant.

USES. See Deeds and Conveyances ; Executions ; Widows.

USURY.
Legal rate of interest. Proviso, 835.

VAGRANTS. See Crimes and Punishments, 319.

VARIANCE. See Evidence, 136.

VENUE.
Actions to be tried where subject matter situated, 156.

Actions to be tried where cause of action arose, 157.

Actions to be tried where defendant resides, 157.

Suit upon official bonds ; to be tried in county where given, 157.

Change of place of trial, 157.
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Suits maybe removed to adjoining judicial districts when Judge is interested, 108.

See Divorce and Alimony.

VERDICT. See Trial.

VERIFICATION. See Pleadings.

VESSELS. See Pilots; Quarantine and Health.

VICE AND IMMORALITY.
No person to work on Sunday, under penalty of one dollar, 835.

Penalty for swearing before a justice holding his court, 835.

WARRANTS. See Entries and Grants ; Justices, ci'c.

WARRANTIES. See Estates.

WASTE. See Actions, 239.

WAY. See Religious /Societies ; Roads, Ferries and Bridges.

WEIGHTS AND MEASURES.
Weights and measures to be used. 836.

County commissioners to procure weights and stamps, 836.

Governor to procure measures, 836.

Standard keeper appointed. His oath and bond, 836.

Weights and measures to be tried by standard keeper once in two years, and certificate

given. Penalty for not having them examined, 837.

For selling or buying by, when not branded or stamped, 837.

Acre of land, of what measure to be, 837.
t

Governor to set apart a room in the Capitol for the safe keeping of standards, 837.

To appoint a standard keeper, 338.

Compensation of standard keeper, 838.

State standard keeper shall supply counties, 838.

Standard keeper to keep a record, 838.

Standard keeper to destroy balances, when, 838.

WELLS AND SPRINGS. See Crimes and Punishme?its, S09.

WIDOWS.
To what dower a widow entitled, 839.

Widows of intestates and widows dissenting1 from husband's will entitled to one-third in

value of her husband's estate, including dwelling house, Ac, 839.

Dower not liable to be sold under execution, 839.

Alienation by husband to pass only two-thivds, 839.

When widow barred, 839.

Widow may dissent from husband's will, 840.

Effect of dissent, 840. *

When dower assigned bjr heir or devisee with consent of widow, 840.

How dower may be applied for, 840.

Who must be parties, 840.

How dower assigned, 840.

Notices to such parties, 840.

Bona fide conveyances not affected, when, 840.

What widows entitled to a year's support, 840.

From what assigned, 840.

Value of allowance, 841.

Family defined, 841.

Duty of administrator, <fec, to assign, 841.

How valne of articles assigned to be ascertained. Proviso, 841.

On application of widow personal representative may apply to justice of township, &c.

Proviso, 841.
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Duty of Commissioners, 841,

Appeal may be taken to the Superior Court, 842.

Duty of appellant, 842.

Sum allowed to widow to be credited to executor, unless impeached for fraud, 842,

When allowance shall be in full, 842.

When not in full, 842.

Application to be by summons, 842.

What to be set forth in complaint, 842.

What judgment shall be given, 843.

Duty of commissioner. How report returned, 843,

Party interested may except, 843.

If report confirmed, what judgment and execution, 843.

Costs, how to be paid, 843.

Fees of commissioner, justice and sheriff, 844.

Provisions heretofore laid off, validated, 844,

Widows unprovided for allowed to proceed under this chapter, 844,

WILD FOWL.
Restrictions on hunting in Currituck connty, 844.

Non-residents of State not to kill or take wild fowl by blinds, <fcc. Proviso, 844,

Penalty for violation of this chapter, 845,

Fines to go to school fund of county, Proviso, 845.

Justices of the peace to issue warrant of arrest for offenders, 845,

Hunting by fire on Sabbath in certain counties prohibited, 845.

Informer to receive half the fine, 845.

WILLS AND TESTAMENTS.
Wills of real and personal estate, how executed, 846.

Ages of testators and executors, 847.

Wills of married women, how and where proved, 847.

Appointment by will executed as wills, Valid, though other required forms be not ob-

served, 847.

All property, rights, and interests may be disposed of by will, 847.

Wills to speak at the death of testator, 847.

Lapsed and void devises to pass under residuary clause, 847.

A general gift to include estates which testator has power to appoint, 847.

Executor competent witness, 848,

Devises, <fec, to witnesses, void, 848.

When probate judge has jurisdiction of the estate, 848.

Probate judge first acquiring jurisdiction to have exclusive jurisdiction, 848,

How wills admitted to probate, 848.

Proofs and examinations in writing, 849,

Probate, how far conclusive, 849.

Who may apply for probate, 849.

Who may apply when executor does not, 849,

What to be shown on application, 850.

Production of will compelled by process, 850,

Will made without the State, how proved, 850.

Will of citizen or subject of another country, how allowed and recorded in this State, 850.

Will of citizen of this State proved elsewhere, how proved and recorded here, 851.

Caveat, 851.

Transfer to Superior Court, when, 851.
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Order to suspend proceedings, 851.

Costs, how paid, 851.

Who is disqualified to serve as executor, 851.

Executor may renounce, 852.

When executor deemed to have renounced, 852.

Executor under disqualification of age or absence, 852.

Letters of administration with the will annexed to be granted, when and to whom, 852.

Qualifications, &c, of such administrators, 852.

Will of testator be be observed, 852.

Oaths, &c, 852.

Revocation of letters on proof of will, <fec, 852.

* Revocation on ground of disqualification or default, 853.

Letters, how issued and tested, 853.

Wills filed in clerk's office, 853.

No will effectual without probate. Probate conclusive, when, 853.

Copies of wills evidence, 853.

Written wills, how revoked, 853.

Revoked by marriage, 854.

Not by altered circumstances, 854.

Nor by conveyances after will executed, 854.

Devises construed to be in fee, unless the contrary appear, 854.

Copies of wills in the office of secretary to be evidence. Proviso, 854.

Registry of wills recorded in wrong county evidence, 854.

Copy of lost or destroyed wills evidence, when, 854.

WITNESSES.
Rules for summoning witnesses. Subpoena for witnesses, how to issue. Subpoena re-

turnable immediately, to issue in term time only. Subpoena issuing in vacation,

how served, 225.

Witnesses to attend from term to term till discharged. Penalty for not attending. In

civil cases. In criminal cases, 226.

Entitled to pay, if they attend after the suit is settled in vacation unless notified, 226.

No execution to issue against defaulting witness until after scire facias, 226.

Witnesses attending jury of view, or commissioner, &c, paid as for attending court, 228.

Subpoenas to attend commissioners and others, in certain cases issued by clerk, 228.

Witnesses refusing to depose in court, to be imprisoned, 229.

During attendance exempt from service of civil process, 229.

Fees of witness for attending at court, 229.

After removal of a cause, subpoenas and commission may issue from either court, 229.

Witness to prove his attendance at each court. May recover pay for his attendance, 229.

On final judgment, tickets to be filed with clerk and taxed with costs. Party cast to pay

but for two witnesses to the same fact, 229.

When a subpoena duces tecum may issue, 230.

See Depositions ; Evidence ; Executions ; Examination of Parties and Witnesses ; Sala-

ries and Fees ; Oaths.

WOMEN. See Slander of Women.

WOODS. See Burning Woods.

WORDS. See Statutes.

WRECKS.
Wreck districts in certain counties, how laid off, 855.

Commissioners of wrecks appointed by Governor. Their bond and oath, 856.

Afirtb Carolina Stale Library
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WRECKS, {Continued).

To reside in the district—not to be pilot; or officer under United States, 856.

Their duty when ships in danger. Salvors to be paid. Amount ascertained by referees,

if parties disagree. Superior Court may examine award, 856.

Commissioners to take charge of, sell, &c, wrecked property. To render account of

sales. Compensation, 857.

Sales advertised; how long and where. How to proceed when property is damaging, 857.

Commissioner not to take salvage. No person to interfere with his rights, 858.

Proceedings when there is a wreck and no person claiming. Goods sold and proceeds sent

to Superior Court. If not claimed in one year to belong to public treasury, 858.

Finders of wrecked property to notify commissioner. Penalty for concealing it, 858.

Finders, concealing stranded goods, deemed guilty of larceny, 859. «
Embezzlers, or receivers of such goods, punished as for larceny, &c, 859.

Penalty on commissioners for abuse of trust, 859.

On persons refusing to aid in saving vessels, &c. Summons proved by him, 859.

Finders of wrecked property at sea, to deliver it to commissioner, 859.

Penalty on Commissioner for violation of this chapter, 859.

WRITS OF ERROR. See Appeals; Courts, Supreme.

YEAR. See Statutes.

YEAR'S PROVISION. See Widows.
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